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Is the Future of Affirmative Action Race
Neutral?

BrianT. Fitzpatrick

The outlook does not appear particularly bright for affirmative action
programs in the United States that grant preferences based on race to
blacks, Hispanics, and others in hiring, university admissions, and bidding on government contracts. These programs continue to be unpopular with the public and face increasing hostility in courts of law. 1 In
their place, courts and commentators have been promoting an alternative form of affirmative action that I will call "race-neutral affirmative
action." Race-neutral affirmative action seeks to change the racial composition of those who benefit from employment, education, or government spending not by granting preferences based on race (what I
will call "racially explicit affirmative action") but by granting preferences
based on characteristics that are correlated with race. That is, as 1 will
define it, the purpose of race-neutral affirmative action is the same as
the purpose of racially explicit affirmative action-tO increase the numbers of certain racial groups who benefit from these opportunities. But
the means are different: race-neutral affirmative action uses correlates of
race rather than race itself.
Perhaps the best-known race-neutral affirmative action program in
the United States is the Texas Ten Percent Plan at the University of Texas,
which grants automatic admission to any in-state applicant who gradu-
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ated in the top 10 percent of his or her high school class.2 For applicants
admiued und er this plan, the Texas legislature eschewed all other criteria in favor of high school class rank because the racial segregation that
still exists in Texas high schools leads class rank to correlate with applicants who are black and Hispanic better than other traditional admissions criteria such as SAT scores. 3 For the same reason, other universities
have adopted preferences for poor, bilingual, and first-ge neration applicants, as well as for students who have "overcome diversity" or "demonstrated cultural awareness."4 Although many of these preferences have
merits of their own, when they are motivated in whole or in part by
their abil ity to generate racial diversity, I call them race-neutral affirmative action.
As 1 noted, courts have become increasingly hostile to racially explicit
affirmative act ion, and many commentators have turned to promoting
this sort of race- neutral affirmative action instead.5 Indeed the United
States Supreme Court recently vacated a lower court's app roval of a new,
racially explicit affirmative action program at the University of Texas in
part because the Texas Ten Percent Plan alone had been so successful
there. 6 The Cou rt will consider the question again this coming year.
In this chapter, I examine the rise of race- neutral affirmative action in
the United States and assess the costs and benefits of trying to diversify
through race-neutral means. I conclude, first, that, although courts have
been promoting race-neutral affirmative action, they have yet to confront serious questions about whether it is any more con stitutional than
racially explicit affirmative action. In my view, it is hard to square raceneutral affirmative action with the Supreme Court's cases that prohibit
programs that have both the purpose and effect of racial discrimination.
Second, even if the courts decide not to ad here to these past cases, it is
unclear whether race-neutral affirmative action is any less problematic
than racially explicit affirmative action. Although race-neutral affirmative action may be less divisive and less stigmatizing to its beneficiaries,
I suspect it will be so much less efficient at bringing about racial diversity that it will require institutions to make much greater sacrifices to
other aspects of their missions. Indeed, the race-neutral programs that
are likely to be the least divisive and least stigmatizing arc probably also
those t.hat are the least efficient at diversifying. For both of these reasons,
1 am not sure race- neutral affirmative action is t.he panacea that many
seem to thi nk it is.

1.15

146 A Nation of Widening Opportunities

I. The Rise of Race-Neutral Affirmative Action

As is well known, in the late 1960s, employers, governments, and universities began efforts to increase opportunities for racial minorities
by granting preferences to blacks and Hispanics who applied for jobs,
university admissions, and government contracts? These efforts were
highly controversial from their inception-both politically and
legally8-but they received qualified legal blessings from the United
States Supreme Court in 1978 in education,9 in 1979 in employment, 10
and in 1980 in government contracting.11 As the federal judiciary
became more conservative in the 1980s, the legal foundation of racially
explicit affirmative began to weaken,12 but it has thus far survived, if only
by the narrowest of margins.13 Nonetheless, many observers believe it is
only a matter of time before the legal foundation crumbles altogether.14
Indeed, even jurists supportive of racially explicit affirmative action have
said it should come to an end in the next several years. 15 Courts hostile
to racially explicit affirmative action have cited the availability of raceneutral affirmative action as one reason for their hostility. 16
In some ways, the political fortunes of racially explicit affirmative
action have improved over time even as its legal fortunes have declined.
Although the Republican Party made these programs a prominent target
in the 1980s and 1990s, the party has now largely abandoned its opposition.17 In light of the increasing racial diversity of the population of
the United States, I believe the prospects for the opposition to resume
are dim. Nonetheless, the programs remain unpopular with the public. 18
Consequently, antipreference activists have gone around the political
parties in a number of states and directly to a plebiscite for votes to
ban their governments (but not private parties) from using racial preferences.19 These efforts have almost always succeeded and are likely to
continue. 20 To date, there are now six states where state governments
and state universities have been prohibited from using racially explicit
affirmative action by direct democracy: California (1996), 21 Washington
(1998),22 Michigan (2006), 23 Nebraska (2008),24 Arizona (2010), 25 and
Oklahoma (2012).26 Two other states have enacted these prohibitions
through other means: Florida (1999)27 and New Hampshire (2011). 28
Where racially explicit affirmative action has been banned, the states
faced a choice: forgo efforts to increase opportunities for racial minorities or practice race-neutral affirmative action-that is, to find correlates
with race and to replace preferences for race with preferences for those
correlates. In many instances, state universities chose the latter course. 29
As I explained above, one of the best-known examples is the University
of Texas (which lost the ability to use race by court decision30), which
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elevated high school class rank in its admissions decisions over any other
criteria because it was better correlated with black and Hispanic applicants.31 Other states-such as California and Florida-also rely heavily
on this correlate with race.32 Class rank is better correlated with race
than other traditional admissions criteria in these states because the high
schools are still so racially segregated.33 Other universities have used or
considered using preferences for other correlates with race, including
family income, residence in urban areas, and bilingua1ism.34 There is no
reason similar correlates cannot be used to replace racial preferences in
employment and even government contracting (a popular example in
the latter context is preferences for smaller business). 35 Although there
have been periods of transition, these correlates have proven largely
successful in achieving levels of racial diversity in universities similar
to those achieved with racial preferences. 36 It is harder to find data on
employment and government contracts, but there is some evidence that
race-neutral affirmative action has been less successful at diversifying in
these contexts.37
Many commentators believe that the trend in favor of race-neutral
affirmative action will continue, compelled by the public, by the courts,
or by both. 38 Indeed, many commentators believe that racially explicit
affirmative action will eventually meet its demise and that the only
future for affirmative action in the United States is the race-neutral variety.39 On this point, it is interesting to note that race-neutral affirmative
action apparently is now being used in other countries, even those that
never had the appetite for the racially explicit variety.40
Some commentators have celebrated this future while others have
decried it.41 As I explain below, I am not persuaded that race-neutral
affirmative action should fill the void that may be left by the demise
of racially explicit affirmative action in the United States. As I explain,
not only are race-neutral programs with racial purposes as legally dubious as racially explicit programs, but it also may very well be the case
that race-neutral affirmative action is no less problematic than racially
explicit affirmative action.
II. Is Race-Neutral Affirmative Action Constitutional?

Many commentators believe that race-neutral affirmative action can
overcome the legal infirmities that still dog racially explicit affirmative
action. 42 As I have written in the past and as I explain in this section, I
think the legal advantages of race-neutral affirmative action have been
seriously overstated. 43
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Racially explicit affirmative action is legally infirm because using racial
classifications to burden or benefit individuals must pass the Supreme
Court's "strict scrutiny" test in order to satisfy the Equal Protection
Clause of the U.S. Constitution. Under this test, affirmative action must
be supported by a "compelling government interest" and be "narrowly
tailored" to support that interest. 44 Although the Supreme Court has recognized a few compelling interests in this context-for example, correcting for an institution's own past discrimination45 and reaping the
educational benefits of racial diversity46 -the Court continues to make
it hard on racially explicit affirmative action. 47 For example, in Fisher v.
University of Texas, 48 the Court sem a racially explicit affirmative action
program back for further litigation over whether the university had
proven that marginal educational benefits continued to accrue at the levels of diversity it was seeking.49 The Court will consider the question
anew this coming year.
Some commentators believe that strict scrutiny can be avoided altogether with race-neutral affirmative action because it does not rely on
racial classifications,50 but I think this view is mistaken. In a number
of cases, the Supreme Court has held that race-neutral classifications
must satisfy the strict-scrutiny test when they have the same purpose
and effect as racially explicit classifications.51 As the Court put it in one
case, "[a] racial classification...is presumptively invalid and can be upheld
only upon an extraordinary justification. This rule applies as well to a
classification that is ostensibly neutral but is a ...pretext for racial discrimination."52 Almost by definition, these holdings would encompass raceneutral affirmative action. 53
Other commentators believe that the legal parity between raceneutral-but-racially-motivated classifications and racially explicit classifications should not include race-neutral classifications that are motivated to help blacks and Hispanics as opposed to hurt them.54 But, as it
has with so-called benign racially explicit classifications,55 the Supreme
Court has already applied strict scrutiny to race-neutral classifications
that seek to aid blacks and Hispanics in its voting-district gerrymandering cases.56
In my view, there is only one way in which race-neutral affirmative
action is on firmer legal footing than racially explicit affirmative action:
the narrow-tailoring inquiry in the strict scrutiny test for race proxies is
easier to satisfy than it is for racially explicit programs.57 Other than that,
however, race-neutral affirmative action would seem to have to overcome all the same legal barriers that racially explicit affirmative action
does, including the barrier for which the Supreme Court remanded in
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Fisher: to show that marginal increases in racial diversity continue to further a compelling interest.
With all this said, it should be emphasized that the Supreme Court
is much like the stock market in at least one respect: past performance
is no guarantee of future success. The Court's personnel changes over
time, and precedents are not always followed. Moreover, justices are free
to change their minds. Constitutional law is, to a large extent, politicallaw,58 and, if race-neutral affirmative action maintains its popularity
with the public, the Supreme Court may look for ways to facilitate it.59
There is some reason to believe this transition is already underway.6°
Ill. The Social Desirability of Race-Neutral Affirmative Action

Perhaps courts will give a green light to race-neutral affirmative action
despite the precedents I marshaled in the previous part. Does that mean
that race-neutral affirmative action should fill the void that many commentators believe will be left by racially explicit affirmative action's
demise? I am not so sure. As I explain in this part, it may very well be
that race-neutral affirmative action is just as problematic as the racially
explicit variety.
A. The Advantages of Race-Neutral Affirmative Action

There are some reasons to believe that race-neutral affirmative action
will be less problematic than racial preferences. Many commentators,
for example, favor race-neutral affirmative action because they believe
it can achieve the same amount of racial diversity as racial preferences
but without as much racial divisiveness. 61 The assertion here is that the
same people who find racially explicit affirmative action immoral or
otherwise objectionable do not get as exercised about preferences of
other sorts-even if those preferences are correlated with race and were
selected for that very reason. Indeed, there does seem to be empirical
support for the notion that the public favors at least some race-neutral
programs more than racially explicit ones, such as the Texas Ten Percent Plan and p references based on family income. 62 In many of these
surveys, however, it may have been hard for the public to know whether
the race-neutral program was or was not motivated by its racial effects
as opposed to some end independent of racial diversity. Some commentators are skeptical that the public will support these programs if it is
aware of the racial motivations. 63 On the other hand, the motivation
behind the Texas Ten Percent Plan should have been apparent to any
observer, 64 and that does not seem to have detracted from its popular-
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ity. Thus, 1 tend to agree that race-neutral affirmative action is probably
less divisive than the racially explicit variety.
Other commentators believe that race-neutral affirmative action will
not burden individuals aided by it with the same stigma that is associated with preferences based on race. 65 The notion he re is that the
same people who might think less of blacks or Hispanics because they
may have been admitted to a university or received a government contract or job in part because of their race will not think the same way if
they received the same benefits because of other criteria-even if, again,
those other criteria are correlated with race and selected for that very
reason. This claim is harder to prove, and 1 am not aware of any empirical evidence either for or against it. Nonetheless, for the same reason
that race-neutral programs tend to be less divisive and more popular
with the public, it may very well be that the beneficiaries of these programs are not held in lower regard.
Some people also believe that race-neutral affirmative action is a less
problematic way to generate racial diversity because it avoids the messy
business of figuring out who belongs in one racial group or another in
order to determine who should benefit from a racial preference and who
should not. 66 Although this business may have been messy at one time,
in recent years, racial preferences have largely operated on the "honor
system," where individuals self-declare their race.67 Thus, it strikes me
that any advantage here may be insignificant.
B. The Disadvantages of Race-Neutral Affirmative Action

Although race-neutral affirmative action may offer some advantages
over racially explicit affirmative action, I believe it also comes with disadvantages. The biggest problem with race-neutral affirmative action is
that it is much less efficient at generating racial diversity than racial preferences are. 68 By definition, proxies or correlates for race will sweep in
individuals of all races, including those for whom greater representation
is not sought, usually whites and Asians.69 How much less efficient raceneutral affirmative action is depends on how good the correlates for race
are. Some correlates-such as residence in urban areas-may be highly
correlated with race. For example, Wayne State University Law School
in Michigan has adopted an admissions policy that gives preferences to
applicants from Detroit, which is almost 90 percent black and Hispanic,
in order to maintain diversity in the face of the ban on racial preferences in Michigan.7° But other correlates such as family income and
high school class rank are very inefficient-blacks and Hispanics make
up much smaller percentages of individuals from impoverished farni-
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lies or who graduated at the top of their high school class; 71 these correlates are not very good, but they are used because they are better than
SAT scores. This loss in efficiency has a serious and negative implication:
in order to achieve desired levels of diversity with race-neutral affirmative action, universities, employers, and governments may have to forgo
other criteria that are important to their missions. For example, under
the Texas Ten Percent Plan, in order to achieve the same racial diversity
it had when it used racial preferences, huge portions of the University of
Texas had to be admitted on class rank alone; 72 the state finally permitted the University to cap Ten Percent admissions at 75 percent of each
freshman class. 73 All of the other characteristics that a university might
think are important to assemble in a successful student body-good test
scores, extracurricular activities, leadership skills, perseverance, and so
on-must be relegated to the remaining 25 percent of the student body.
That strikes me as an incredible sacrifice to institutional mission.
Some commentators believe another disadvantage to race-neutral
affirmative action is that it undermines transparency in government
because race-neutral affirmative action obscures the racial motivations
behind legislation.74 This may be one reason race-neutral affirmative
action is less divisive than racially explicit affirmative action: the public
simply may not realize that race-neutral affirmative action is motivated
by racial diversity at all; perhaps if the public knew that, it would not
support race-neutral affirmative action either. On the other hand, as I
noted above, when I think it has been clear to the public that raceneutral programs were racially motivated, as it was with the Texas Ten
Percent Plan, the public still supports the programs more than it does
racial preferences. Of course, the Texas Ten Percent Plan is only one
example, and it may be true as a general matter that it is difficult for
the public to see the ''affirmative action" side to race-neutral affirmative
action. Certain schools of political science might see this as a cost to
race-neutral affirmative action.
Some commentators also oppose race-neutral affirmative action
because they think its success is a product of-rather than an antidote
to-discrimination against blacks and Hispanics?5 For example, university preferences based on class rank achieve diversity only to the extent
that school segregation persists. Preferences for urban residents do so
only to the extent that neighborhoods are segregated by race. Preferences for family income do so only to the extent that blacks and Hispanics are stuck in greater poverty than whites and Asians. For these
commentators, race-neutral programs "lock in" racial segregation and
disadvantages based on race rather than break them.76 This argument
has some rhetorical appeal, but l am unsure if race-neutral affirma-
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live action does any less to free blacks and Hispanics from, for example, poverty and segregation than racially explicit affirmative action. If
racially explicit affirmative action in education, employment, and government contracting mitigates poverty and segregation by increasing
the wealth and improving the aspirations among blacks and Hispanics as
many commentators suggest,77 then why would race-neutral affirmative
action not do the same so long as it places the same numbers of blacks
and Hispanics into these opportunities? In other words, I am not sure
this should count as a "cost" of using race-neutral affirmative action to
bring about racial diversity.

c. Assessment
Although the empirical evidence is somewhat undeveloped, raceneutral affirmative action may well be able to generate the same racial
diversity as racially explicit affirmative action without two serious downsides: racial divisiveness and stigmatization. At the same time, however,
it may impose a cost of its own: because it is a less efficient means to
achieving racial diversity, it may force institutions to sacrifice other ends
important to their missions. A rigorous assessment of these costs and
benefits is a difficult endeavor that certainly goes beyond the scope of
this book chapter, if it is possible at all. That is, it may be impossible to
discern (at least in any coherent way) which is worse: fostering racial animosity and social stigma or underm]ning the institutional missions of
our universities and governments.
Nonetheless, there is one feature of the above discussion that leads
me to suspect that it is unlikely that race-neutral affirmative action will
be any less socially problematic than racially explicit affirmative action.
This feature is that the advantages offered by a race-neutral affirmative
action program are likely to be directly correlated with its disadvantages. In other words, the race-neutral programs that will be the least
divisive and least stigmatizing are probably the same ones that rely on the
weakest correlates for race and will pose the greatest costs to institutional
missions. I think this might be the case for two reasons. First, weaker
correlates benefit whites and Asians more frequently; thus, from simple
self-interest, individuals from these groups (the groups mostly likely to
find such programs divisive and to impose social stigma on others) may
well prefer weaker correlates. Second, because they are so inefficient, it
may be less apparent from weaker correlates that they were adopted for
racial reasons. This could lead to more support from whites and Asians
if racial motivations behind legislative programs are what triggers opposition to them.
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Indeed, as I noted, preferences based on family income and, in the
university setting, high school class rank (such as the Texas Ten Percent
Plan) tend to be popular with the public, but these criteria are at the
same time poorly correlated with race. In regions with segregated
schools like Texas, the racial composition of individuals with top high
school rankings will be little different than the racial composition of
high school-aged students in the region overall; although this may make
class rank a better correlate with race than other traditional university
admissions criteria, it is still a weak one. Family income is a somewhat
better proxy for race-the racial composition of families in poverty is
more skewed toward blacks and Hispanics than is the overall population78-but even this correlation is not particularly strong.
If I am correct about this, and only those race-neutral programs that
require institutions to make the greatest sacrifices to their missions will
offer corresponding advantages over racially explicit affi rmative action,
then it is easy to see how race-neutral affirmative action may be no less
costly to society than is racially explicit affirmative action.
IV. Conclusion

Many advocates of racial diversity have pinned their hopes on raceneutral affirmative action to take the place of racially explicit affirmative
should it meet its political or legal demise. But I do not see race-neutral
affirmative action as the panacea that some do. Although race-neutral
programs appear to have the support of increasingly conservative courts
and of many commentators, these judges and commentators have not
yet wrestled with what I believe are serious constitutional questions
posed by these programs. Moreover, even if these questions are pushed
to the side, it is not clear to me that race-neutral programs are any
less problematic: the very programs that are likely to offer the greatest
advantages over racial preferences may very well pose the greatest costs.
As a result, if the future of affirmative action is indeed to be race-neutral,
it may not be a particularly happy one for proponents of increased
opportunities for blacks and Hispanics.
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educational benefits of diversity" (internal quotation marks omitted)).
17. For example, although Ronald Reagan and George H. W. Bush waged several
high -profile battles against affirmative action, George W. Bush basically
abandoned the issue-if not switched sides on it. See, e.g. , Harry Stein, Now the
GOP Is for Affirmative Action?, CITY JOURNAL (Autumn 2006), http://www.cityjournal.org/ html/ 16 _ 4 _gop _affirmative _action.html
("[T]he
Republican
backtracking on preferences in Michigan reflects a quiet but steady shift in the
national party, too, with the Bush administration undercutting affirmative-action
foes - longtime GOP supporters-by embracing the 'diversity' mantra that
liberals so fervently preach."). Likewise, recent Republican presidential candidates
have not emphasized the issue. See, e.g. , Peter Schmidt, Texas Lawsuit Complicates
Pt·esidential Race, CHRON. OF HIGHER EDUC., July 30, 2012, http://chronicle.com/
anicle/ U-of-Texas-Admissions-Case/133203 ("Mr. Romney's campaign has yet
to make any major pronouncements on affirmative action and ... [his] record on
affirmative action is difficult to parse."). Similarly, while California Governor Pete
Wilson made enactment of Proposition 209, a direct democracy initiative
banning racial preferences by state government, a centerpiece of his
administration in the 1990s, no governor in recent years has done so. See B.
Drummond Ayres Jr., On Affirmative Action, Wilson's Moderate Path Quickly Veered
to Right, N.Y. TIMES, Aug. 8, 1995, http://www.nytimes.com/1995/ 08/ 08/ us/ onaffirmative-action-wilson-s-moderate-path -veered-quickly-to-right.html?.
18. The public gives conflicting answers when it is asked whether it supports "racial
preferences" (no) o r "affirmative action" (yes). SeePEW RESEARCH CTR., PUBLIC
BACKS AFF!RMATlVE ACTION, BUf NOT MINORITY PREFERENCES (June 2, 2009),
http://www.pewresearch.org/ 2009/ 06/ 02/public-backs-affirmative-action -butnot-minority-preferences/. T he more meaningful surveys move beyond these
vague terms and ask the public directly whether it suppons using race as a factor
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in decision making. Americans have consistently opposed this practice; a recem
poll found opposition by a two-to-one margin (67 percent to 28 percent) even if
it "resuh[ed] in few minority students being admitted" to colleges. jeffrey M.
jones, In U.S., Most Reject Considering Race in College Admissi<ms, GALLUP POLL NEws
SERV. Uuly 24, 2013), http://www.gallup.com/poll/163655/reject-considering-racecollege-admissions.aspx.
19. SeeKENNEDY, supra note 7, at 69-76 (discussing California's Proposition 209 and
subsequent ballot initiatives to ban affirmative action); DANIEL C. LEWIS, DIRECT
DEMOCRACY AND MINORITY RlCHTS 42- 44 (2013) (evaluating role of direct
democracy in state affirmative action bans).
20. As of this writing, voters in six states have succeeded in banning affirmative
action through referenda. See infra notes 21-26 and accompanying text. The 2008
baJlot initiative in Colorado remains the only failed statewide attempt to ban
racial preferences thtough direct democracy. See Reeves Wiedeman, How Colorado
Becan~.e the First State to Reject a Ban on Affinnative Action, CHRON. OF HICIIER Eouc.,
Nov. 10, 2008, http://chronicle.com/ article/ Analysis-Why-Colorado-Failed/ 1317;
see also Sam Howe Verhovek, Reforendum in Houston Shows Comple:city of Preferences
Issue, N.Y. TIMES, Nov. 6, 1997, hup://www.nytimes.com/ 1997/ ll/ 06/ us/
1997-elections-affirmative-action-referendum-houston-showscomplexity.html?pagewanted=all&src=pm (reporting on fai led ballot initiative in
Houston). For an accounting of state -based efforts to ban affirmative action, see
NAT'L CONfERENCE OF STATE LEGISLATURES, Af'FJRMATIVE ACTION: STATE ACTION
(Nov. 2012), http://www.ncsl.org/ issues-research/ educ/ affirmative-action-stateaction.aspx.
21.

CAL. CONST. an. I, § 31 (Proposition 209). See generallyLYDlA CllAVEZ, THE COLOR
BIND: CALIFORNIA'S CAMPAIGN TO END AFFIRMATIVE ACTION (1998).

22. WASH. REv. CODE ANN.§ 49.60.400 (West 2013) (Initiative 200).
23.

MICH. CONST. an. I, § 26 (Proposal 2). The Michigan ban was upheld by the U.S.
Supreme Court See Schuette v. Coal. to Defend Affirmative Action, Integration &
Immigrant Rights & Fight for Equal. By Any Means Necessary (BAMN), 134 S. Ct.
1623 (2014).

24. NEB. CONST. an. I, § 30 (Initiative 424).
25.

ARJZ. CONST. art. II,§ 36 (Proposition 107).

26. OKLA. CONST. arl. Jl, § 36A (Question 759).
27.

In 1999, Governor jeb Bush banned the use of race or gender preference in
college admissions by executive order. Fla. Exec. O rder No. 99-281 (Nov. 9, 2009),
available al http://www.dms.myflorida.com/ content/ download/705/ 3389/ file/
Executive0rder99-28l.pdf. This was a supplement to the state's general ban on
discrimination in public education. SeeFt.A. STAT. ANN. § 1000.05(2) (West 2013).
In early 2000, the Florida Board of Regents adopted the governor's ban on
affirmative action and his proposal for a "talented twenty" percentage plan. Karla
Schuster, Regents Approve One Florida Plan, ORLANDO SUN SENTINEL, Feb. 18, 2000,
http://articles.sun -sentinel.com/ 2000-02- I8/ news/ 0002180223 _ l _ newadmissions-admissions-rules-preferences; see also Peter T. Kilborn. Jeb Bush Roils
Florida on Affinnative Action, N.Y. TIMES, Feb. 4, 2000, http://www.nytimes.com/
2000/ 02/ 04/ us/jeb-bush-roils-florida-on-affirmative-action.htm1
(discussing
E.O. 99-281 and the "One Florida" program).

28.

N.H. REv. STAT. ANN.§ 21-1:52 (2013) (House Bill 623).

29.

See, e.g., KAHLENBERG, A BETTER AFflRMATlVE ACTION, supra note 14, at 26-63
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(describing states' and universities' responses to affirmative action bans);
KENNEDY, ~upra note 7, at 92 ("One response is to create interventions sensitive
to the racial dimensions of class stratification."); David Leonhardt, The New
Affirmative Action, N.Y. TIMEs MAc., Sept. 30,2007, http://www.nytimes.com/ 2007/
09/30/ magazine/ 30affirmative-thtml (chronicling changes in the University of
California System post-Prop. 209).
30. Hopwood v. Texas, 78 F.3d 932, 962 (5th Cir. 1996).
31.

Seesrtpra notes 2- 3 and accompanying text

32. See Fitzpatrick, Texas Ten Percent Plan, supra note 2, at 290 (noting that California
and Florida have implemented plans that guarantee admission to the top 4 and
20 percent of students, respectively}.
33. See id. at 847 ("Members of the Texas Legislature shrewdly identified class rank as
the race-neutral university admissions criterion on which blacks and Hispanics
performed better than any other...").
34. See Brian T. Fitzpatrick, Can Michigan Universities Use Proxies for Race after the Ban
on Racial Preferences?, 13 MICH. j. RAcE & L. 277, 278-79, 292 (2007) [hereinafter
Fitzpatrick, Can Michigan Universities Use Proxies?] ("[Michigan] universities have
identified a number of criteria which would appear to correlate fairly well with
African American, Hispanic, and Native American applicants: bilingualism,
residency on an Indian reservation or in Detroit, and experience overcoming
discrimination."); see alsoKAHLENBERG, A BETTER AFFIRMATIVE ACTION, supra note
14, at 52 (noting Michigan's preference for background factors such as "cultural
awareness/experiences, status as first generation college student, low economic
family background, and residence in an economically disadvantaged region");
UNrv.
OF
WASH.,
OFFICE
OF
ADMISSIONS,
FRESHMAN
REViEW,
http://admir.washington.edu/Admission/Freshmen/Review Oast visited Jan. 31,
2014) (considering personal characteristics such as "[a]ttaining a collegepreparatory education in the face of significant personal adversity, or
disability...[or] economic disadvantage" and "[d]emonstrating cultural
awareness").
35. The Small Business Administration, for example, has a program of technical and
financial support fo r small , disadvantaged businesses (SDBs). 13 C.F.R. § 124.101 et
seq. (2013) (establishing eligibility requirements for SDBs); see City of Richmond
v. j.A. Croson Co., 488 U.S. 469, 507 (1989) ("[A] race-neutr.tl program of city
financing for small firms would, afortiori, lead to greater mjnority participation.");
id. at 526 (Scalia, J., concurring) (noting that small-business preferences "may well
have racially disproportionate impact," but are nonetheless permissible); see also
Gilbert J. Ginsburg & Janine S. Bemon, One Year Later: Affirmative Action in Federal
Government Contracting after Adarand, 45 AM. U. L. REv. 1903, 1917- 45 (describing
federal programs designed to benefit SOBs).
36. SeeKAHLENBERC, A BETTER AFFIRMATIVE ACTION, supra note 14, at 26- 63 (profiling
states that have banned affirmative action in college admissions).

37. See David G. Blanchflower & Jon S. Wainwright, An Analysis of the Impact of
Affirmative Action Programs on Self-Employment itz the Construction Industry 12-16,
24 (Nat'! Bureau of Econ. Research, Working Paper No. 11793, 2005), available
at http://papers.ssrn.com/sol3/papcrs.cfm?abstract_id-851702 ("[W]hcn [raceconscious] programs are removed or replaced with race-neutral programs the
utilization of minorities and women in public construction declines rapidly.");
MARiA E. ENCHAUTECUI ET AL., THE URBAN INST., DO MINORITY-OWNED
BUSINESSES GET A FA1R SHARE OF GOVERNMENT CO!\TRACTS? 62 (1997)
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("[D]isparities [in contracting] are greater in those areas in which there is no
affirmative action program in place."). Isolated data also suggest that states with
bans on race-conscious affirmative action have seen a decrease in minority
contracting. See, e.g., MICH. ROUNDTABLE FOR DIVERSITY & INCLUSION, AFFIRMATIVE
ACTION DENIED: MICHIGAN IN Til E WAKE O f PROPOSAL 2, at 14 (2013), available
at http://www.miroundtable.org/ assets/postproptworeport_8_30.pdf (finding
"Michigan has had a very low number of minority and women-owned contracts
with the state"); James Nash, Whites Get 92%of Contracts in Post-Affirmative Action
L.A., BLOOMBERG BUSINESS, May 9, 2013, 5:37 PM, http://www.bloomberg.com/
news/ 2018-05-09/ white-men-get-92-of-contracts-in-post-affirmative-action-1-a.html (reporting that white men received 92 percent of all contracts with Los
Angeles despite comprising just 14 percent of the city's population).
38. See, e.g., I<AHLENBERG, A BETTER AFFIRMATIVE ACfiON, supra note 14, at 4-10
(explaining why racial preferences are legally and politically vulnerable); Gregory
Rodriguez, The White Anxiety Crisis, TIME, Mar. ll, 2010, http://content.time.com/
time/ specials/ packages/article/ 0,28804,1971183 _19711 10 _1971119,00.html
(predicting that demographic changes may cause whites to "develop a stronger
consciousness of their political interests as a group"}; Nina Totenberg, Supreme
Court Wades into Affirmative Action, NAT'L Pu.a. RADio (Feb. 21, 2012, 4:14 PM),
http://www.npr.org/ 2012/ 02/ 21/ 147212858/ supreme-court-wades-intoaffirrnative-action-issue (noting that the decisive vote in Grutter, justice O'Connor,
was replaced by justice Alito, who "has quite consistently been hostile to the idea
of racial preferences").
39. See supra note 14 and accompanying text.
40. E.g., KENNEDY, supra note 7, at 248- 49 ("French authorities have quietly sought to
influence the racial demographics of college admissions...by using as cnteria of
eligibility for benefits the residential location and socio-economk class position
of candidates-in other words, 'race neutral' affirmative action.").
41. Compare Kahlenberg, Class-Based Affirmat-ive Action, supra note 5, at 1060, 1099
("'f genuine equal opportunity is the agreed-upon end, class-based preference
is the obvious remedy."), with Richard H. Fallon Jr., Affinnative Actio-n Based on
Economic Disadvantage, 43 UCLA L. REv. 1913, 1951 (1996) ("[W]e should not allow
proposals for economically based affirmative action to divert attention from the
need for other, more effective public policies to combat both poverty and racebased disadvantage.").
42. See, e.g., l<AHLENBERC, A BETTER AFFIRMATIVE ACfiON, supra note 14, at 21 ("Even
opponents of using race in student assignment concede that using socioeconomic
status is perfectly legal."); John Martinez, Tri.vializing Diversity: The Problem of
Overinclu.sion in Affinnative Action Programs, 12 HARV. BLACKLETTER LJ. 49, 54 (1995)
(" If we reconstruct affirmative action programs according to neutral criteria, then
minimum rationality judicial review would apply instead of strict scrutiny...").
43. See Fitzpatrick. Can Michigan Universities Use Proxies?, supra note 34, at 281
("[U]nder the Equal Protection Clause, not only are explicit racial classifications
subjected to strict scrutiny, but so are race-neutral classifications that have the
same purpose and effect as the explicit ones."); see also Fisher v. Univ. ofTex., 133 S.
Ct. 2411, 2433 (2013) (GinsburgJ, dissenting) ("[O]nly an ostr ich could regard the
supposedly neutral alternatives as race unconscious."); Ian Ayres, Narrow Tailoring,
43 UCLA L. REv. 1781, 1791 (1996) ("The central problem is that the race-neutral
m eans still have a race-conscious motivation."); Chapin Cimino, Comment, ClassBased Preferences in Affirmative Action Programs after Miller v. johnson: A RaceNetttral Option, or Subterfuge?, 64 U. CHI. L. REv. 1289, 1297 (1997)("[W]henever
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the Court suspects a racial motivation behind an ostensibly neutral starute, the
principle against subterfuge will prohibit the government from doing covertly
what it may not do overtly:'); Fordc-Mazrui, supra note 14, at 2333 ("A serious
problem facing these ostensibly race-neutral efforts to increase minority
representation in highet· educ:ation ... is that such efforts are themselves raceconscious state action that may violate the Equal Protection Clause." (citation
omitted)).
44. See, e.g., City of Richmond v. j.A. Croson Co., 488 U.S. 469, 485-86 (1989)
(invalidating Richmond's minority subcontracting quota because it was not
"narrowly tailored to accomplish a remedial purpose").
45.

United States v. Paradise, 480 U.S. 149, 167 (1987) (plurality opinion) ("The
Government unquestionably has a compelling interest in remedying past and
present discrimination by a state actor.").

46. E .g., Grutter v. Bollinger, 539 U.S. 306, 343 (2003) ("[T]he Equal Protection Clause
does not prohibit... narrowly tailored usc of race in admissions decisions to further
a compelling interest in obtaining the educational benefits that Aow from a
diverse studem body.").
47. Some have argued that the Court did not faithfully apply strict scrutiny in Grutter.
See, e.g., Ian Ayres & Sydney Foster, Don't Tel~ Don't Ask: Narrow Tailoring after
Grutter & Gratz, 85 TEX. L. REv. 517, 581 n.223 (2007) ("The extreme deference that
Justice O'Connor showed to state officials is deeply inconsiSLent with the whole
idea of strict scrutiny as an attempt to smoke out unjustified governmental racial
preferences.").
48. 570 U.S., 133 S. Ct. 2411 (2013).
49. After observing that the Ten Percent Plan alone had "resulted in a more radally
diverse environment," the Court remanded the case because the Fifth Circuit
failed to perform the "searching examination" of whether adding a raceconscious component was "necessary... to achieve the educational benefits of
diversity." Id. at 2414, 2416 (internal quotation marks omitted); see alsoid. at 2424
(Thomas, J., concurring) ("[D]iversity...cannot be an end pursued for its own
sake."); cfSANDER & TAYLOR, supra note 7, at 288 (noting that the racial-preferences
component is "vulnerable even under Grutter" because the University of Texas is
"one of the few elite universities that already has a facially race-neuLral system").
50. See, e.g., Martinez, supra note 42, al 54 (arguing that race-neutral criteria will
bypass strict scrutiny); KENNEDY, supra note 7, atl76-77 (noting that many "colorblind immediatists" are willing to countenance race-neutral plans provided they
"are silent as to race").

51. See, e.g., Hunter v. Underwood, 471 U.S. 222, 227-28, 233 (l985) (holding that
a provision in the Alabama Consti rution disenfranchising citizens convicted of
"crimes involvi ng moral turpitude" violated the Equal Protection Clause because
the legislature chose crimes that affected ten times as many African Americans
as whites); see also, e.g., Columbus Bd. of Educ. v. Penick, 443 U.S. 449, 461-62
(1979) (invalidating several race-neutral actions by the school board, including
the "use of optional attendance zones, discontiguous attendance areas, ...boundary
changes[,] and the selection of sites for new school construction" because they
Mhad the foreseeable and anticipated effect of maintaining the racial separation of
the schools" (footnotes omitted)); Keyes v. Sch. Dist. No. 1, 413 U.S. 189, 201 (1973)
(holding that "concentrating Negroes in certain schools by structuring anendance
zones or designating 'feeder' schools" can violate the Equal Protection Clause).
In voting-district gerrymandering cases specifically, the Court has held that race-
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neutral reapportionmem plans animated by race-conscious motivations violate
the Equal Protection Clause. See Hunt v. Cromartie, 526 U.S. 541, 546-49 (1999);
Miller v. Johnson, 515 U.S. 900, 916 (1995); Shaw v. Reno, 509 U.S. 630, 643 (1993).
52. Personnel Adm'r v. Feeney, 442 U.S. 256, 272 (1979) (citations omitted); accordHzmt,
526 U.S. at 546 ("A facially neutral law... warrants strict scrutiny... if it can be proved
that the law was 'motivated by a racial purpose... "').

53. See Fitzpatrick, Texas Ten Percent Plan, supra note 2, at 314-20, 334-35; Fitzpatrick,
Can Michigan Universities Use Proxies?, supra note 34, at 284. r say "almost" by
definition because it is not altogether dear what constitutes a "racial effect" in
this line of Supreme Coun jurisprudence; it all depends on what the baseline of
comparison is, and the Court has used a number of different baselines over the
years. See Fitzpatrick, Texas Ten Percent Plan, supra, at 298-306 (discussing differem
forms of "racial f>ffects").
54. See Michael C. Dorf, Universities Adjust to State Affirmative Action Bans: Are the
New Progra·m.s Legal? Are they a Good Idea?, FINDLAW's WIUT Uan. 29, 2007),
http://wrir.news.findlaw.com/dorf/ 20070129.htrnl ("1 wouJd say that the Justices
would not subject [race-neutral affirmative action] to strict scrutiny.").

55. E.g., Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 289-90 (1978) ("The
guarantee of equal protection cannot mean one thing when applied to one
individual and something else when applied to a person of another color. If
both are nor accorded the same protection, then it is not equal."); accord Parents
Involved in Cmty. Sch. v. Seattle Sch. Dist No. 1, 551 U.S. 701 , 742 (2007) ("Th[e]
argumcm that different rules should govern racial classifications designed to
include rather than exclude is not new; it has been repeatedly pressed in the past,
and has been repeatedly rejected." (imemal citations omitted)); City of Richmond
v. j.A. Croson Co., 488 U.S. 469, 494 (1989) CUWe thus reaffirm the view... that the
standard of review under the Equal Protection Clause is not dependent on the
race of those burdened or benefited by a particular classification."). But seeParents
Involved, 551 U.S. at 830-38 (Breyer, J., dissenting) (disputing that the Court has
ever "repudiated this constitutional asymmetry between that which seeks to
exclude and that which seeks to include members of minority races" (citation
omitted)).
56.

See, e.g., Hum, 526 U.S. at 546 (applying strict scrutiny to facially neutral law that
is '"motivated by a racial purpose or object,' or if it is 'unexplainable on grounds
other than race"' (internal citations omitted}); Miller, 515 U.S. at 911-13 (holding
that Georgia's redistrict plan fails strict scrutiny notwithstanding the fact that the
plan was "race neutral on [its] face"); Shaw, 509 U.S. at 653 (instructing the district
court to apply strict scrutiny if petitioners' allegation of racial gerrymandering is
not contradicted).

57. See Fitzpatrick, Can Michigan Universities Use Proxies?, supra note 34, at 291-92.
58.

For a general treatment, see BARRY FRJEDMAN, TilE WILL OF THE PEOPLE: How
PUBUC OPINION l lAS INFLUENCED THE SUPREME COURT AND SHAPED fHE MEANING
OF THE CONSTITUTION (2009).

59. Seesupra notes 18, 50, & 54 and infra note 62.
60. In Parents Involved, Justice Kennedy leaves doubt whether he would continue
to subject race-neutral affirmative action to strict scrutiny. "[Facially neutral]
mechanisms are race conscious but do not lead to different treatment based on
a classification that tells each student he or she is to be defined by race, so it is
unlikely any of them wouJd demand strict scrutiny to be found permissible." 551
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U.S. 701, 789 (2007) (Kennedy,]., concuning in part and concurring injudgrnent).
I have explained elsewhere why I do not think justice Kennedy's opinion should
be understood to cast doubt on his adherence to precedents in this area, but it
is admittedly far from clear what he meant here. See Fitzpatrick, Can Michigan
Universities Use Pro:xies?, supra note 34, at 289-91 ("Although I think one could
read Justice Kennedy's further dicta here to suggest that he no longer thinks
that the Constitution is as concerned with racial gerrymandering as it is with
explicit racial discrimination,...in my view, the meaning .Justice Kennedy most
likely intended was one suggesting that, if the Court adopts the 'predominant'
motivation standard..., then it will be harder for plaintiffs to make the necessary
showing to invoke strict scrutiny.").
61. See, e.g. , Ayres, supra note 43, at 1790 ("[R]ace-neutral classifications seem less likely
to provoke the kind of racial enmity that would itself undermine the remedial
purpose of the legislative action."); Forde-Mazrui, supra note 14, at 2371-75 ("Raceneuu·al classifications are significantly less likely than racial classifications to
perpetuate racial stereotypes or racial hostility... "); Don Munro, Note, The

Continuing Evolution ofAffirmative Action under Title VI!: New Directions after the Civil
Rights Act of 1991, 81 VA. L. REV. 565, 606-07 (1995) ("(C]Iass-based preferences
would provide a less controversial means of achieving minority gains in
employment.").
62.

Kahlenberg surveys the public's preference for economic affirmative action vis-avis racial preferences:
In 2003, for example, a Los Angeles Times survey found that Americans opposed (56
percent to 26 percent) the University of Michigan's racial preference policy, but those
same Americans supported preferences for low-income students (59 percent to 31
percent). A Newsweek poll around that same time likewise found that Americans
opposed preferences for blacks in university admissions (68 percent to 26 percent)
but supported preferences for economically disadvantaged students (65 percent to 28
percent). A third poll, by EPIC/MRA, also found that voters opposed the University of
Michigan's affirmative action plan (63 percent to 27 percent) but supported preferences
for economically disadvantaged students (57 percent to 36 percent). A subsequent 2005
New York Ti'mes poll put support for socioeconomic preferences at nearly 85 percent.

l<AHLENBERG, A BEITER AFFLRMATIVE ACTION, supra note 14, at 6 (footnotes
omitted). In addition, a 2005 poll found that 82 percent of Texans supported
the Ten Percent Plan. See Katie Shepherd & Dominique Cambou, Top 10 Percent
Law Vital For UT, THE DAILY TEXAN, Mar. 28, 2005, available at
h ttp://www.texastop 10. princeton.edu/publicityI general/ DailyTexan033 005.pdf;
see also supra note 18.
63. SeeKENNEDY, supra note 7, at 92-94 ("Eligibility rules that say nothing explicitly
about race but are wealth sensitive will still draw fire from detractors who will
claim that the rules camouflage a racial Trojan horse ... ").
64. See Fitzpatrick, Texas Ten Percent Plan, supra note 2, at 323-34 (reviewing the
legislative history of the Ten Percent Plan and motivation of its proponents).
65.

See, e.g., Forde-Mazrui, supra note 14, at 2376 ("[R]ace-neutral classifications...are
less likely than racial classifications to reinforce stigmatic racial stereotypes ...");
Munro, supra note 61, at 608 ("[T]he traditional arguments about 'stigma' lose
much of their force when applied to class-based affirmative action."); THEDA
SKOCPOL, SOCIAL POLICY IN THE UNITED STATES: FuTURE POSSIBILITIES IN
HlSTORlCAL PERSPECTIVE 253 (1995) ("(S)tereotyping of the poor helps to explain
why cross-national research on social expenditures has found that universal
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programs are more sustainable in democrac1es, even if they are more expensive
than policies targeted solely on the poor or other ' marginal' groups.").
66. See, e.g., Forde-Mazrui, su.pra note 14, at 2374 ("[R]ace-neutral classifications avoid
the necessity of choosing which racial groups to include in a preferential
program ... "). But see Deborah C. Malamud, Class-Based Affirmative Action: Lessons
and Caveats, 74 T EX. L REV 1847, 1894-98 (1996) (describing the potentially
prohibitive challenge of developing a reliable and robust index of socioeconomic
inequality).
67. See Tseming Yang, Choice and Fraud in Racial Identification: The Dilemma of Policing
Race in Affinnative Action. the Census, and a Cowr-Blind Society, 1I MICH. J. RAcE & L.
367, 407 (2006) (..Anecdotal evidence suggests that many race remedial and raceconscious programs operate on the basis of self-identification.").
68. See, e.g. , Marvin Lim, Percent Plans:A "Workable, Race-Neutral Alternative" to
Affirm.ative Action?, 39 JC. & U.L. 127, 149-57 (2013) (predicting that percentage
plans can only guarantee geographic diversity); H. Lee Sarokin et al., Has
Affirmative Action Been Negated? A Closer Look at Public Employment. 37 SAN DIEGO
L. REv. 575, 619 (2000) ("[R]ace-neutral means... may not work fast enough to
significanrly impact the lingering effects of discrimination."); Tung Yin, A Carbolic
Smoke Ball for the Nineties: Class-Based Affirmative Action, 31 LoY. L.A. L. REv. 213,
215, 229-36 (1997) (reviewing RICHARD 0 . l<AHLENBERG, THE REMEDY: CLASS, RACE,
AND AFFIRMATIVE ACTION (1996)) (arguing that "class-based affirmative action will
not benefit racial minorities to any significant degree" because whiles outnumber
and outperform blacks at every income level); Roland G. F'ryer Jr. et al., ColorBlind Affirmative Action 16 (Nat'l Bureau of Econ. Research, Working Paper No.
10103,
2003),
available
at
http://papers.ssrn.com/ sol3/
papers.cfm?abstract_id=-468790 ("The short-run efficiency losses... from using
race-neutral policies to pursue race -conscious goals are four to five times greater
than the losses incurred when the same goals are pursued via explicitly racesighted policies.").
69. See, e.g., Ayres, supra note 43, at 1784 ("Extending affirmative act1on subsidies to
non-victim whites produces less-tailored. overinclusive programs.").
70. See F'itzpatrick , Can Michigan Universities Use Pro:ries?, supra note 34, at 279-80
(sw-veying Michigan's universities' responses to the affirmative action ban).
According to the Census Bureau, Detroit is 89.5 percent black or Hispanic. See
Detroit Quick Facts, U.S. CENSUS BUREAU Qan. 7, 2014}, http://quickfacts.census.gov/
qfd/ states/ 26/ 2622000.html.
71. See, e.g.,CA.ROLIN E HOXBY & CHRISTOPHER AVERY, BROOKINGS INST., TliE MISSiNG
"0NE-0FFS": THE HiDDEN SUPPLY Of HIGH-ACHIEVING, Low-INCOME STUDENTS,
at 18 (2013) (finding that only 15.4 percent of low-income high achievers are
underrepresented minorities), available at http://www.brookings.edu/ -/ media/
projects/ bpea/ spring%202013/2013a_hoxby.pdf; cf. Angel L. Harris & Marta
Tienda, Hispanics in Higher Education and the Texas Top 10% Law, 4 RAcE & Soc.
PROBS. 57, 58- 59 (2012) (concluding that the Texas Ten Percent Plan helps white
students more than Hispanic students).
72. See Fitzpatrick, Texas Ten Percent Plan, supra note 2, at 336 ("The Ten Percent
Plan subordinated ~raditional admissions criteria] to high school class rank by
admitting roughly half of each freshman class to the University of Texas at Austin
solely on the basis of class rank.").
73. SeeTEX. EOUC. CODE ANN.§ 51.803(a- l).
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74.

See Ayres, supra note 43, at 1793- 96 ("Preferring race-neutral subsidies because
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