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THE FIRM NAME AND GOOD WILL.

“'ILLlAl\IS vs. FARRAND._

Supreme Court of Michigan, 1891.

SS Mich. 473, 50 N. W. Rep. 446, 14 L. R. A. 161.

Bill by VVm. C. Williams, Alanson Sheley, and Alanson

Sheley Brooks, against Jacob S. Farrand, Richard P. Williams.

Harvey S. Clark, and Jacob S. Farrand, Jr., to restrain defend-

VI.

ants from using any combination of the names Farrand and

\Villiams, as a part of the ﬁrm name of defendants, and from-

in any way interfering with the complainants’ use and enjoy-

TIIE FIRM NAME AND GOOD WILL.

ment of the business formerly belonging to “Farrand, Williams

& Co.,” of which ﬁrm complainants claim to be the successors.

The facts appear in the opinion.

The court below dismissed the bill, and complainants appeal.

William H. Wells (Bowen, Douglas 4? Whiting and Ashley

Pond, of counsel), for appellants.

WILLIAMS vs. FARRAND.

Moore £5 Canﬁcld (H cnry H. Swan and F. H. Ca-nﬁeld, of coun-

sol), for appellees.

McGnA'rn, J. Complainants and defendants had been for

Supreme Courl of Michigan, 1891.
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some years engaged as wholesale druggists on Larned street

east, in the city of Detroit, as copartners, under the name and

88 Mich. 473, 50 N. W. Rep. 446, 14 L. R. A. 161.

style of Farrand, Williams 8: Co. There were no articles of

copartnership, and no term ﬁxed for which the partnership

was to continue. Prior to the taking of the annual inventory

in January, 1890, defendant, Jacob S. Farrand, expressed to

com-plainant Sheley a desire to dissolve the copartncrship. Mr.

Sheley declined to say anything until the annual inventory

nm

by Wm. C. Williams, Alanson Sheley, and Alanson
Sheley Brooks, against Jacob S. Farrand, Richard P. WilJiams.
Harvey S. Clark, and Jarob S. Farrand, Jr., to restrain defendants from using any combination of tlle names Farrand and
\ViJliams, as a. part of the firm name of defendants, and from
in any way interfering with the complainants' use and enjoyment of the business formerly belonging to "Farrand, 'VilliamR
& Co.," of which firm complainants claim to be the successors.
The facts appear in the opinion.
1.'he court below dismissed the bill, and complainants appeal.
William H. Wells (Bou;en, Douglas & Whiting and Aslzky
Pond, of counsel), for appellants.
Moore & Canfield (Hcni·y H. Swan and F. H. Ca.nficld, of coun-

sel); for appellees.
1\lcGRATII, J. Complainants and defendants had been for
F.ome years engaged as wholesale druggists on Lamed street
east, in the city of Detroit, as copartncrs, under the name and
style of Farrand, Williams & Co. There were no articles of
copartnership, and no term fixed for which the partnership
was to continue. Prior to the taking of the annual inventory
in January, 1890, defendant, Jacob S. Farrand, expressed to
complainant Sheley a desire to dissolve the copartnership. Mr.
Sheley declined to say anything uBtil the annual inventory
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should be taken, and the business of the year settled up. On

the 25th of January, 1890, after the completion of the inven-

tory, defendants made a proposition in writing to “pay Messrs.

Sheley & Brooks, for their interest in the ﬁrm of Farrand, Wil-

liams & Co., the amount of their interest being ﬁfty thou-

sand dollars ($50,000), the sum- of sixty thousand dollars

($60,000), or they will take for their interest, the amount being

one hundred thousand dollars ($100,000), the sum of one hun-

dred and twenty thousand dollars ($120,000), the same to be

paid in cash, or in notes acceptable to the parties who sell, one

week from today, Saturday, the ﬁrst day of February next.

The store to be leased to the party purchasing for a term of

ﬁve years, at a rent of eight thousand dollars ($8,000) a year,

and the warehouse to be rented to the party purchasing, at a

net rental of 6 per cent a year on the cost of their interest

therein.” On the following Monday Mr. Sheley accepted

defendants’ offer to sell, and on the ﬁrst day of February fol-

lowing a bill of sale was prepared, reciting, among other

things, that defendants, in consideration of the sum of $120,-

000, paid to them by Alanson Sheley, party of the second part,
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“have bargained and sold unto the said party of the second

part all our right, title, and interest to the within-mentioned

resources of said ﬁrm, including the good will attendant upon

the business.” This bill of sale was not executed, objection

being made to the clause, “including the good will attendant

upon the business;” and a new instrum-ent was prepared,

reciting that defendants, parties of the ﬁrst part, “for and in

consideration of the sum of one hundred and twenty thousand

dollars, to them paid by Alanson Sheley, of the second part,

have bargained and sold, and by these presents do grant and

convey, unto the said party of the second part, his executors,

administrators, or assigns, all our right, title, and interest in

the ﬁrm of Farrand, Williams & Company.” This instrument

was executed, the insurance policies were assigned by Far-

rand, “’illiams & Co. to \Villiams, Sheley & Brooks, and an

agreement to assume and pay all the debts of the old ﬁrm was

executed by Williams, Sheley & Brooks, and delivered to

defendants. Defendants afterwards formed a copartnership

under the ﬁrm name of Farrand, Williams & Clark, and opened

a wholesale drug establishment at No. 32 \Voodward avenue.

Complainants adopted the name and style of W'illiams, Sheley
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should be taken, and the business of the year settled op. On ·
the 25th of Janu.ary, 1890, after the completion of the inventory, defendants made a proposition in writing to "pay Messrs.
Sheley & Brooks, for their interest in the firm of Farrand, \Villiams & Co., the amount of their interest being fifty thousnnd dollars ($50,000), the sum of sixty thousand dollars
(f60,000), or they will take for their interest, the amount being
one hundred thousand dollars ('100,000), the sum of one hundred and twenty thousand dollars ($120,000), the same to be
paid in cash, or in notes acceptable to the parties who sell, one
week from today, Saturday, the first day of Febi-uary next.
The store to be leased to the party purchasing for a term of
five years, at a rent of eight thousand dollars ($8,000) a year,
and the warehouse to be rented to the party purchasing, at a
net rental <>f 6 per cent a year on the cost of their interest
therein." On the foJlowing Monday Mr. Sheley accepted
defendants' offer to sell, and on the first day of February following a bill of sale was prepared, reciting, among other
things, that defendants, in consideration of the sum of $120,000, paid to them by Alanson Sheley, party of the second part,
"have bargained and sold unto the said party of the second
part all our right, title, and interest to the within-m:.>ntioned
resources of said firm, including the good will attendant upon
the business." This bill of sale was not executed, objection
being made to the clause, "including the good will attendant
upon the business;" and a new instrument was prepared,
reciting that defendants, parties of the first part, "for and in
consideration of the sum of one hundred and twenty thopsand
dolJars, to them paid by Alanson Sheley, of the second part,
have bargained and sold, and by these presents do grant and
convey, unto the said party of the second part, his executors,
administrators, or assig-ns, all our right, title, and interest in
the firm of Farrand, Williams & Company." This instrument
wa3 executed, the insurance policies were assigned by Farrand, ·w miams & Co. to 'Villiams, Sheley & Brooks, and an
agreement to assume and pay all the debts of the old firm wa~
executed by ·wmiams, Sheley & Brooks, and delivered to
defendants. Defendants afterwards formed a copartnership
under the firm name of Fari-and, 'Villiams & Clark, and opened
a wholesale drug establishment at No. 32 Woodward avenue.
Complainants adopted the name and style of Williams, Sheley
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& Brooks, posted their ﬁrm name, as successor to Farrand,

\Villiams & Co., over their place of business; had the words

“\Villiams, Sheley & Brooks, Successors to” printed in red ink

over the words “Farrand, Williams & Co.” wherever the latter

appeared upon letter heads, bill heads, labels, and on other

stationery; advertised themselves in the newspapers and trade

journals as Williams, Sheley & Brooks, successors to Farrand,

\Villiams & Co.; and sent out circulars to the trade containing

not only their ﬁrm name, but the names of the individual mem-

bers of the new ﬁrm. Defendants also extensively advertised

the new enterprise through the same mediums, calling special

attention to the names of the members of the new ﬁrm, their

long connection with the drug business, and the dissolution of

the old ﬁrm, and soliciting trade.

The complainants contend that the asignment by defend-

ants of all interest in the business carried with it the good

will of the business, and, having purchased the good will of

that business, they are entitled to the exclusive use of the old

ﬁrm name; that, while defendants have the right to engage in

the same line of business, they have not the right to such a
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collocation of their own names as will produce confusion,

attract customers, and secure orders, letters, and goods

intended for the old ﬁrm; that defendants have no right to

simulate their labels, to solicit their customers, or entice away

their employés. “Good will” has been deﬁned by this court

to be “the favor which the management of a business has won

from the public, and the probability that old customers will

continue their patronage.” Chittcndcn vs. Whitbcck, 50 Mich.

401, 15 N. \V. Rep. 526. Lord ELDON, in Cruttwcll rs. Lye, 17

Vcs. 335, deﬁned it as simply the probability that old custom-

1-rs will resort to the old place.

The following propositions must be regarded as established

by the clear weight of authority:

1. Though a retiring partner may have assigned his interest

in the partnership business, including the good will thereof,

to his copartner, he may, in the absence of an express agree-

ment to the contrary, engage in the same line of business in

the same locality, and in his own name.

2. He may, by newspaper advertisements, cards, and gen-

eral circulars, invite the general public to trade with him, and

through the same mediums advertise his long connection with

the old business, and his retirement therefrom.

& Drooks, posted their firm name, as successor to Farrand,
Williams & Co., over their place of business; had the words
"'Villiams, Sheley & Brooks, Successors to" printed in red ink
over the words ''Farrand, \Villiams & Co." wherever the latter
appeared upon letter heads, bill heads, labels, and on other
tttationery; advertised themselves in the newspapers and trade ·
journals as \Villiams, ShelPy & Brooks, successors to Farrand,
\Vil Iiams & Co.; and sent out circulars to the trade containing
not only their firm name, but the names of the individual members of the new firm. Defendants also extensively advertised
the new enterprise through the same mediums, calling special
attention to the names of the ml'mbers of the new firm, their
long connection with the drug business, and the dissolution of
the old firm, and soliciting trade.
'l'he complainants contend that the assignment by defend·
ants of nil interest in the business carried with it the good
will of the business, and, having purchased the good will of
that business, they are entitled to the exclush•e use of the old
firm name; that, while defpndants have the right to engage in
the same line of business, they have not the right to such a
<'ollocation of their own names as will produce confusion,
nttract customers, and secure orders, letters, and goods
intended for the old firm; that defendants have no right to
simulate their labpls, to solicit their customers, or entice away
thPir emplo.n~s. "Good will" has been defined by this court
to be "the favor which the management of a business bas won
from the public, and the probability that old customers will
<·ontinue their patronage." Chittenden vs. Whitbeck, 50 Mich.
401, 15 N. \V. Rep. 526. Lord ELDON, in Cruttlccll -r:s. Lye, 17
Ves. 335, defined it as simply the probability that old customNS will resort to the old place.
The following propositions must be regarded as established
hy the clear weight of authority:
1. Though a retiring partner may have assigned his interest
in the partnership business, including the good will therwf,
to bis copartner, he may, in the nbsenct~ of an express ntreenwnt to the contrary, engage in the same line of business in
the same locality, and in his own name.
2. He may, by newspaper advertisements, cards, and gen·
cral circulars, invite the gen2ral 1rnblic to trade with him, and
1hrough the same mc>diums advertise his long connection with
the old business, and his retirement therefrom.
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3. He will not be allowed, however, to use his own name,

or to advertise his business, in such a way as to lead the pub-

lic to suppose that he is continuing the old business; hence,

will not be allowed to advertise himself as its successor.

4. The purchaser will not, in the absence of an express agree-

ment, be allowed to continue the business in the name of the

old ﬁrm.

5. That no man has a right to sell or advertise his own busi-

nes or goods.as those of another, and so mislead the public,

and injure such other person.

In .lI_1/ers vs. Buggy 00., 54 Mich. 215, 19 N. W. Rep. 961, and

‘Z0 N. W. Rep. 545, A, B and C had been carrying on business

as copartners at Kalamazoo, under the name and style of “The

Kalamazoo YVagon Company.” A, B and C sold to complain-

ant “all their interest in the property, money, assets, and good

will,” etc., in and to their business. After such sale complain-

ant’s assignors formed a corporation under the name of “The

Kalamazoo Buggy Com-pany;” pitched their plant in the same

locality; commenced the manufacture of the same class of

goods; issued circulars to the trade, with descriptive cuts of
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the same character and appearance as those contained in com-

plainant’s circulars, and advertised their place of business as

being in the same locality. In that case the name of “The

Kalamazoo \Vagon Company” was an assumed name. The

only distinctive feature in the name adopted by defendants was

the use of a word of similar meaning to that for which it had

been substituted. The defendants were not using their own

names. It was a pure case of piracy, and the facts clearly

indicated an intention to deceive the public. As was said in

Burgess es. Burgess, 3 De Gex, M. & G. 896: “Where a person

is selling goods under a particular name, and another person,

not having that name, is using it, it may be presumed that

he so uses it to represent the goods sold by him as the goods

of the person whose name he uses; but where the defendant

sells goods under his own name, and it happens that the plain-

tiff has the same name, it does not follow that defendant is sell-

ing his goods as the goods of the plaintiff.” In Lee vs. Haley,

L. R. 5 Ch. App. 155, plaintiff had been doing business at No.

22 Pall Mall, under the artiﬁcial name of “Guinea Coal Com-

pany.” Defendant, who had been their manager, set up a.

rival business under the name of “Pall Mall Guinea Coal Com-

8
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3. He will not be allowed, however, to use his o'Yn name,
Qr to advertise his business, in such a way as to lead the public to suppose that be is continuing the old businefls; hence,
will not be allowed to advertise himself as its successor.
4. The purchaser will not, in the absence of an express agreement, be allowed to continue the business in the name of the
old firm.
5. That no man bas a right to sell or advertise his own business or goods.as those of another, and so mislead the public,
and injure such other iw.rson.
In Myers vs. Buggy Co., 54 Mich. 215, 19 N. \V. Uep. 961, and
!!o N. \V. Rep. 54u, A, Band Chad been carrying on business
ns copartners at Kalamazoo, under the name and style of "The
Kalamazoo "'agon Company." A, B and C sold to complainant "all their int<>rest in the property, money, assets, and good
will," etc., in and to their business. After such sale complainant's assignors formed a corporation under the name of "The
Kalamazoo Buggy Company;" pitched their plant in the same
locality; commPnet>d the manufacture of the same class of
goods; issued circulars to the trade, with descriptive cuts of
the same character and nppearance as those contained in complainant's cireulars, and advertised their place of business as
being in the samP lotality. In that case the name of "The
Kalamazoo "'agon Company" was an assnmPd name. The
only distinctive frntnre in the name adopted by defendants wa~
the usP of a word of i;iirnilar meaning to that for wltieh it had
been suh~tituted. The def(•ndants WPI'(' not u1:1ing their own
nanws. It was a pure case of piracy, and the facts clearly
indicated an intention to cle'<'eive the pnhlic. As was said in
Burgess vs. Burgrs.~. :l D:> O<>x, M. & G. 8!)6: "\Vhere a person
is selling goods under a particular name, and another person,
not having that namP, is using it, it mny be presumed that
be so m~es it to l'PJH'PRC>nt the goods l'lold by him as the goods
of the p?rson whose name he uses; but wh<•re the defendant
sells goods under his own name, and it happens that the plain·
tiff has the same name, it doc>s not follow that defendant is selling bis goods as the goods of the plaintiff." In /,,ee vs. Haley,
L. R. 5 Cb. App. 155, plaintiff had been doing businpss at No.
22 Pall Mall, und<>r the artifieinl name of "Guinea Coal Company." Defendant, who had been their manager, set up a
rival bmiliness under the name of "Pall Mall Guinea Coal Com-
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pany,” at 46 Pall Mall. His envelopes and business cards were
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printed in such a way as to resemble the plaintiﬂf’. In Glenny

vs. Smith, 2 Drew & S. 476, defendant had been in plaintiff's

employ, and started in business on his own account. Over his

shop he had his own name, Frank P. Smith, printed in large,

black letters on a white ground, but on the brass plates in the

windows of his shop he had engraved the word “from,” in

small letters, and the words “Thrasher & Glenny” (the name

of plaintiff’s ﬁrm) in large letters. He had an awning, also,

in front of his shop, which, when let down, would cover his

own name, and expose only the name of plaintiﬁ’s ﬁrm. The

court held that defendant was deceiving the public, and an

injunction was issued. Croft vs. Day, 7 Bcav. 84; Levy vs.

Walker, 10 Ch. Div. 438; Turton vs. Turton, 42 Ch. Div. 128;

Hookham vs. Pottage, L. R. 8 Ch. App. 91; Mcneely vs. Mcncely,

62 N. Y. 431; Fullwood vs. Fullwood, 9 Ch. Div. 176.

6. That when an express contract has been made to remain

out of business, or for the use by a purchaser of _a ﬁctitious

name, or a trade name, or a trade mark, the courts will enjoin

the continued violation of suchpagreement. In G-row vs. Selig-
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man, 47 Mich. 607, 11 N. W. Rep. 404, defendant had carried

on the clothing business at Bay City, under the name and style

of “Little Jake,” and sold out to complainant, and expressly

conveyed the right to use the name and style of “Little Jake,”

and agreed that he would not again engage in that business

at Bay City, and defendant was enjoined from violating his

agreement. In Shackle vs. Baker, 14 Ves. 468, defendant agreed

that he would not, for the space of 10 years, carry on or per-

mit any other person to carry on the same business in Middle-

sex, London; or \Vestminster, and that he would use his best

endeavors to assist plaintiﬂ’, and procure customers for him.

In Hitchcock vs. Coker, 6 Adol. & E. 438, Coker had agreed to

enter the services of the plaintiﬁ’, and that he would not at

any time thereafter engage in the business in which his

employer was engaged. To the same effect are Bcal vs. Chase,

31 Mich. 490; Doty vs. Martin, 32 Mich. 462; Burckhardt 1:3,

Burckhardt, 36 Ohio St. 261; Vernon vs. Hallam, 34 Ch. Div.

752; Tode vs. Gross, 127 N. Y. 480, 28 N’. E. Rep. 469.

7. That an assignment of all the stock, property, and eﬂ’eets

of a business, or the exclusive right to manufacture a given

article, carries with it the exclusive right to use a ﬁctitious

1

m A. _______»_,

pany," at 46 Pall Mall. His envelopes and business cards were
printed in such a way as to resemble the plaintiff's. In Glenny
vs. Smith, 2 Drew & S. 476, defondant had been in plaintiff's
employ, and started in business on his own account. Over his
shop he had his own name, F1·ank P. Smith, printed in large,
black letters on a white ground, but on the brass plates in the
windows of bis shop he had engraved the word "from," in
small letters, and the words "Thrasher & Glenny" (the name
of plaintiff's firm) in large letters. He bad an awning, also,
in front of bis shop, which, when let down, would cover his
own name, and expose only the name of plaintiff's firm. The
•
court held that defendant was deceiving the public, and an
injunction was issued. Croft vs. Day, 7 Beav. 84; Levy vs.
Walker, 10 Ch. Div. 438; Tu1"ton vs. 7'urton, 42 Ch. Div. 128;
Hookltam vs. Pottage, L. R. 8 Ch. App. 91; Mcneely vs. Mcneely,
62 N. Y. 431; Fttllwood vs. Fulltcood, 9 Ch. Div. 176.
6. That when an express contract has been made to remain
out of business, or for the use by a purchaser of .a fictitious
name, or a trade name, or a trade mark, the courts will enjoin
the continued violation of such. agreement. In Grow vs. Selig·
man, 47 Mich. 607, 11 N. W. Rep. 404, defendant had carried
on the clothing business at Bay City, und2r the name and style
of "Little Jake," and sold out to complainant, and expressly
conveyed the right to use the name and style of "Little Jake,"
and agreed that he would not again engage in that business
at Bay City, and defendant was enjoined from violating his
agreement. In Shackle vs. Baker, 14 Ves. 468, defendant agreed
that he would not, for the space of 10 years, carry on or permit any other person to carry on the same business in l\!iddlesex, London; or "~estminster, and that he would use his best
endeavors to assist plaintiff, and procure customers for him.
In Hitcltcock i·s. Coker, 6 Adol. & E. 438, Coker had agreed to
enter the services of the plaintiff, and that he would not at
eny time thereafter engage in the business in which his
employer was engaged. To the same effect are Beal vs. Cllasc,
81 Mich. 490; Doty vs..Martin, 32 Mich. 462; Burcklia.rdt n.
Burckhardt, 36 Ohio St. 261; "Vernon vs. Hallam, 34 Ch. Div.
752; Tode vs. Gross, 127 N. Y. 480, 28 N. E. Rep. 4C9.
7. That an assignment of all the stock, property, and effects
of a business, or the exclush·e right to manufacture a giYeu
article, carries with it the e.Kclusive right to use a fictitious
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name in which such business has been carried on, and such

trade marks and trade names as have been in use in such

WILLIAllS VB. FARRAND.
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business. These incidents attach to the business or right of

manufacture, and pass with it. Courts have uniformly held

that a trade mark has no separate existence; that there is

no property in words, as detached from the thing to which

they are applied; and that a conveyance of the thing to which

it is attached carries with it the name. Diwon Co. rs. Guggen-

heim, 2 Brewst. 321; Lockwood vs. Bostwiek, 2 Daly 521; Dor-

ingcr rs. Plate, 29 Cal. 292. In Gage vs. Publishing Co., 11 Ont.

App. 402, Gage and Beatty were copartners, and, among other

things, were engaged in publishing “Beatty’s Headline Copy

Books.” Beatty sold out to Gage all his interest in the busi-

ness, and engaged in the drug business. Gage continued for

some years the sale of the copy books, when Beatty licensed

defendant to publish “Beatty’s New and Improved Headline

Copy Books.” In Howie rs. Chaney, 143 Mass. 592, 10 N. E.

Rep. 713, Hoxie and Chaney were copartners, engaged in the

manufacture of soaps, two brands of which were known a

“Hoxie’s Mineral Soap” and “Hoxie’s Pumice Soap.” These
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were simply trade names, by whichlthe articles were known,

and the right to use them passed with the right to manufacture

the articles. In Cement Co. vs. Le Page, 147 Mass. 206, 17 N.

E. Rep. 304, Brooks and Le Page, as copartners, sold to plain-

tiﬂf the good will of their business, and the right to use their

trade marks. They were engaged in the manufacture of glues.

Their light glues they named “Le Page’s Liquid Glues.” The

court held that the right to use the name by which the articles

were known to the trade passed with the right to manufacture

the articles. In Merry rs. H oopes, 111 N. Y. 415, 18 N. E. Rep.

714, the parties were formerly partners. Hoopes sold to Merry,

but afterwards undertook to use, certain trade marks, viz., the

“Lion Brand and “Phoenix Brand,” but the court held that

these trade marks passed to the assignee. In Hall rs. Barrows,

4 De Gex, J. & S. 150, the ﬁrm had marked the chief part of

their output of iron with the initial letters of their partner-

ship name, “B., B. & H.,” surmounted by a crown, and the

court held the letters and crown had become a trade mark,

and, as such, should be included as a subject of value. Brown

Trade Marks, 358; Millingfon rs. Farr, 3 Mylne & C. 338-352;

Myers vs. Buggy Co., 54 Mich. 215, 19 N. W. Rep. 961, and 20

name in which such Qusiness has been carried on, and such
trade marks and trade names as have been in use in such
business. These incidents attach t<> the business or right of
manufacture, and pass with it. Courts have uniformly. held
that a trade mark bas nQ separate existence; that thPre is
no property in words, as detached from the thing to which
they are applied; and that a conveyance of the thing to which
it is attached carries with it the name. Di.J:on Co. i·s. Guygcnlicim, 2 Brewst. 321; Locku;ood 1:s. Boshcick, 2 Daly 521; Dcrlnger vs. l'latc, 29 CaJ. 2!.>2. In Gage vs. fublislting Co., 11 Ont.
'App. 402, Gage and Beatty were copartners~ and, among other
things, were engaged in publishing "Beatty's Headline Copy
nooks." Beatty sold out to Gage all his interest in the business, and engaged in the drug business. Gage continued for
som~ years the sale of the copy books, when Beatty licensed
defendant to publish "Beatty's New and Improved Headline
Copy Books." In Hoxie t·s. Chancy, 143 M.ass. 592, 10 N. E.
Rep. 713, Hoxie and Chaney were copartners, engaged in the
manufacture of soaps, two brands of which were known as
"Roxie's Mineral Soap" and "Roxie's Pumice Soap." These
were simply trade names, by which ,the articles were known,
and the right to use them passed with the right to manufacture
the articles. In Ccnicnt Co. vs. Le Page, 147 Mass. 206, 17 N.
E. Rep. 304, Brooks and Le Page, as copartners, sold to plaintiff the good will of their business, and the right to use ·their
trade marks. They were engaged in the manufacture of glues.
Their light glues they named "Le Page's Liquid Glues." The
court held that the right to use the name by which the articles
were known to the trade passed with the right to manufacture
the articles. In Me1·ry vs. Hoopes, 111 N. Y. 415, 18 N. E. Rep.
714, the parties wr.re formerly partners. Hoopes sold to Merry,
but afterwards underto-ok to use, certain trade marks, viz., the
"Lion Brand and "Pba>nix Brand," but the court held tha.t these trade marks passed to the assignee. In Hall i·s. Barroics,
4 De Gex, J. & S. 150, the firm had marked the chief part of
their output of iron with tlie initial letters of their partnership name, "B., B. & H.," surmounted by a crown, and the
court held the letters and crown had become a trnde mark,
and, as such, should be included as a subject of value. Broron
Trade Marks, 358; Millington t"S. Fo:r, 3 Mylne & C. 338-352;
J(yers vs. B-uggy Co., 54 Mich. 215, 19 N. W. Rep. 961, and 20

..
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vs. Clements, 19 Wkly Rep. 599 ; Rogers vs. Ta-intor, 97 Mass. 291.

8. A corporate name is regarded as in the nature of a trade

mark. even though composed of individual names, and its simu-

lation may be restrained. After adoption it follows the cor-

poration. Statutes providing for the organization of corpora-

tions usually prohibit the adoption of the same name by two

companies. Holmes vs. .-‘Manufacturing Co., 37 Conn. 278.

These propositions are sustained by a long line of authorities,

but in none of the cases cited does the question hinge upon a

grant of good will. Complainants insist, however, that a grant

of good will may be implied, and, when express or implied, it

imposes certain restraints upon the vendors, viz.: (1) That

they cannot afterwards personally solicit customers of the old

ﬁrm, and (2) that they are restricted in the use that may be

made of their own names.

I. The doctrine that a retiring partner who has conveyed his

interest in an established business, whether the good will be

‘included or not, cannot personally solicit the customers of the

;old ﬁrm, has no support in principle. A retiring partner con-
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lveys, in addition to his interest in the tangible effects, simply

,the advantages that an established business possesses over a.

new enterprise. The old business is an assured success, the

‘new an experiment. The old business is a going business, and

produces its accustomed proﬁts on the day after the transfer.

It is capital already invested and earning proﬁts. The continu-

ing partner gets these advantages. The new business must be

‘built up. The capital taken out of the old concern will earn

nothing for months, and in all probability the ﬁrst year’s busi-

ness will show loss instead of proﬁt. For a time at least it is

capital awaiting investment, or invested but earning noth-

ing. The retiring partner takes these chances or disad-

vantages. He does not agree that the beneﬁt derived from his

connection with that business shall continue. He does not

agree that the old business shall continue to have the beneﬁt

of his name, reputation, or service; nor does he guaranty the

continuance of that patronage which may have been attracted

by his name or reputation. He does not pledge a continuance

of conditions. He takes out of the business an element that

has contributed to the success of that business. He sells only

those advantages and incidents which attach to the property

N. W. Rep. 545; Sohicr vs. Johnson, 111 Mass. 242; Shipwrighl
vs. Clements, 19 'Vkly Rep. 5!)!); Rogers vs. Ta.intor, 97 Mass. 291.
8. A corporate name is regarded as in the nature of a trade
mark~ even though composed of individual names, and its simu·
lntion may be restrained. After adoption it follows the corporation. Statutes providing for the organization of corporations usually prohibit the adoption of the same name by two
companies. Holmes vs. Manufacturing Oo., 37 Conn. 278.
These propositions are sustained by a long line of authorities,
but in nont~ of the cases cited does the question hinge upon a
grant of good will. Complainants insist, however, that a grant
of good will may be implied, and, when express or implied, it
imposes certain restraints upon the vendors, viz.: (1) That
they cannot afterwards personally solicit customers of the old
firm, and (2) that they are restricted in the use that may be
made of their own names.
I. The doctrine that n rt>tiring partner who has conveyed his
interest in an established bnsinei,is, whether the good will be
included or not, cannot personally solicit the customers of the
;old firm, has no support in principle. A retiring partner conj veys, in addition to his interPst in the tangible effects, simply
the advantages that an established business possesses over n
1
new enterprise. 'l'he old bmdness is an assured success, the
:new an experiment. The old business is a going business, and
'produces its nccustomed profits on the day after the transfer.
It is capital already in•ested and earning profits. 'fhe continuing partner ~ets these advantages. The new business must be
·built up. 'l'he capital taken out of the old concern will earn
nothing for months, and in all probability the first year's business will show loss instead of profit. For a time at least it is
capital awaiting investment, or invested but earning nothing. The retiring partner takes these chances or disad. vantages. He does not agree that the bt>nefit derived from bis
connection with that business shall continue. He does not
agree that the old business shall continue to have the benefit
of his name, 1·pputation, or service; nor does he guaranty the
contimrnn<'<' of that patronage which may have been attracted
by his name or reputation. Tfo do<'s not pledge a continuance
of conditions. Ile takes out of the business an element that
has contributed to the success of that business. He sells only
those advantages and incidents which attach to the property
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and location, rather than those which attach to the person of

the vendor. T. Pars. Partn. 409. He sells only so much of the

custom as will continue in spite of his retirement and activity.

He sells probabilities, not assurances. It is urged that by the

solicitation of the customers of the old ﬁrm he is endeavoring

to impair the value of that which he has sold, but every act of

his in the direction of the establishment of the new business

tends to divert the customers of the old ﬁrm. The right to

enter into the same line of business in the same locality—next

door, if you please—to advertise his former connection with

the old business, and to solicit generally the patronage of the.

public, is conceded by the clear weight of authority. The exer-

cise of these rights necessarily involves the diversion of cus-

tom to the new ﬁrm. Does not the right to again engage in the

same line of business include all of the incidents of that right?

Upon what principle is the line arbitrarily drawn at the per-

sonal solicitation of the customers of the old ﬁrm? - The right

to engage in business in his own name attaches to the retiring

partner, and, unless expressly so agreed, there is no restraint

upon that right. ln the present case, Jacob S. Farrand had
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been at the head of the old house for half a century. IIis

name could not be subsequently used in the same line of busi-

ness without attracting the attention of the entire trade, nor

without affecting the probabilities of a. continuance of the

patronage of the old house. He gave no hint that he did not

intend to again engage in business. All of the circumstances

pointed in the direction of a new business. The retirement

was not of Jacob S. Farrand alone, but of his son-in-law and

Mr. Clark also. The proposition made to complainants was

not only to sell but to buy. In Ginesi vs. Cooper, 14 Ch. Div.

596, the court went so far as to insist that a retiring partner

had no right to deal with the customers of the old ﬁrm; but

that rule would operate as a restriction upon the public, and

the case is without support in that respect. In Lalmucherc vs.

Dawson, L. R. 13 Eq. 322, the court say that a. retiring partner

who sells the good-will of a business is entitled to engage in a

similar business, may publish any advertisement he pleases in

the papers, stating that he is carrying on such a business; he

may publish circulars to all the world, and say that he is carry-

ing on such a business; but he is not entitled, by private letter,

or by visit by himself or agent, to solicit the customers of the

and location, rather than those which attach to the person of
the vendor. T. Pars. Partn. 409. He sells only so much of the
custom as will continue in spite of his retirement and activity.
He sells probabilities, not aisimranees. It is urged that by the
solicitation of the customers of the old firm he is endeavoring
to impair the vnlue of that whieh he has sold, but C\"ery act ()f
bis in the dirl'Clion of the establi~hnwnt of the new business
tends to diYert the customers of the old firm. The right to
enter into the same line of bui-:inPS8 in the same locality-next
door, if you please-to adve1·tise his former connection with
the old lrnsinC'ss, and to goJicit generally the patronage of the
public, is conceded by the clt•ar weight of authority. The exel'·
cise of these rights Iiecessal'ily involves the diversion of enstom to the new firm. Does not the right to again engage in the
)
1.mrne line of bn8iJH·~s include all of tlw inddents of that right?
Upon what principle is the line arbitrarily drawn at the per·
sonal solidtation of the customers of the old firm? . The right
to engage in but;iness in his own name attaclll's to the retiring
partner, and, unless expr<'"sl.v so agreed, there is no restraint
upon that right. Jn the present case, Jacob S. Farrand h:Hl
been at the head of the old house for half a C<'ntury. His
name could not be snbsequt·ntl~· used in the same line of business without attracting the attention of tile entire trade, nor
without affecting the probabilities of a continuance of the
patronnge of the old house. He gave no hint that lw did not
intend to again ''ngage in businl'ss. A II of the circurnstanct~~
pointed in the dirt•etion of a new business. The retirement
was not of Jacob R Fai·rand nlone, but of bis son-in-law and
Mr. Clark also. The proposition made to complainants was
not only to sell hut to buy. In Ginesi tw. Cooper, 14 Ch. DiL
596, the court went so fat• as to insist that a retiring partner
had no right to deal with the custonwrs of the old firm; but
that rule would op<>rate as a rl'stridion upon the public, and
the case is without support in that respect. In Labouclierc !:.~.
Dawson, L. R. 13 Eq. 822, the court say that a retiring partner
who sells the good-will of a business is entitled to engage in a
similar business, may publish any advertisement he pleases in
the papers, stating that he is carrying on such a business; he
may publish circulars to all the world, and say that he is carr,f·
Ing on such a business; but he is not entitled, by private lettt~r,
or by visit by himself or agent, to solicit the custouwrs or the

182 Cases ox PARTNERSHIP.

182

CASES ON

p AllTNEilSHIP.

old ﬁrm. But in Pearson vs. Pearson, 27 Ch. Div. 145, Labou-

rlwrc cs. Dawson is expressly overruled. The court say: “The

case of the plaintiff is founded on contract, and the question is,

what are his rights under the contract? There is no express

covenant not to solicit the customers of the old business, but

it is said that such a covenant is to be implied. I have a great

objection to straining words so as to make them imply a con-

tract as to a point upon which the parties have said nothing,

particularly when it is a point which was in their contempla-

tion. It is said that there was a sale of good will. I think

that there was, taking good-will as deﬁned by Lord Euaox in

O'ruttu:cll vs. Lye, 17 Ves. 335. The purchaser has a right to the

place and a right to get in the old bills; so the purchaser gets

the good will as deﬁned by Lord Ennox. But the term ‘good

will’ is not used; and when a contract is sought to be implied

we must not substitute one word for another.. But suppose

the word did occur, what is the effect of the sale of ‘good-will.‘

It does not, per se, prevent the vendor from carrying on the

same class of business.” Vernon rs. H allam, 34 Ch. Div. 752,

held that a covenant by a vendor of a business, including the
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good-will thereof, that he would not for a term of years carry

on the business of a manufacturer, either by himself or jointly

with any other person, under the name or style of J. II. or H.

Bros. (the name of the business which he had sold), is not a

convenant that the vendor would not carry on business as a.

manufacturer, but against using a particular name or style in

trade, and the injunction was granted to restrain a breach of

that covenant. The court say: “\'Vhere a vendor sells his

business, and commences a similar business in the same

locality, and solicits customers of the old house to deal with

him, the court, following the decision in Pearson vs. Pearson»,

and being of the opinion that the case of Labouchcrc rs. Dawson

had been overruled by the decision in that case, refused to

grant an injunction to restrain such solicitation.” Lcggott vs.

Barrett, 15 Ch. Div. 306, Gincsi rs. Cooper, 14 Ch. Div. 596. and a

number of other cases cited, follow Labouchcrc rs. Dawson.

The correct rule is, we think, laid down in Cottrell rs. Mann-

facturing Co., 54 Conn. 138, 6 Atl. Rep. 791. The court say:

“Cottrell did not require Babcock to agree, and the latter did

not agree, to abstain from the manufacture of printing-presses.

By purchasing the good-will merely Cottrell secured the right

\

old firm. Dnt In Pearson. vs. Pearson, 27 Ch. Div. 145, La1Joud1crc 1:s. Dau;son is expressly overruled. The court say: "The
case of the plaintiff is founded on contract, and the question is,
what are his rights under the contract? There h no express
covenant not to solicit the customers of the old business, bnt
it is said that such a covenant is to be implied. I have a great
objection to straining words so as to make them imply a contract as to a point upon which the parties ht. rn said nothing,
particularly when it is a point which was in their contemplation. It is said that there was a sale of good will. I think
that there was, taking good-will as defined by Lord ELDO~ b
Orutticell vs. Lye, 17 Ves. 335. The purclwser has a right to the
place and n ri~ht to get in the old bills; so the purchaser gets
the good will as defint•d by Lord ELoo~. But the t~nn 'good
will' is not used; and when a contract is sought to be implied
we must not substitute one word for another.. But suppose
the word did occur, what is the effect of the sale of 'good-will.'
It docs not, per se, prevent the vendor from carrying on the
same class of business." Vernon 1:8. Hallam, 34 Ch. Div. 752~
held that a covenant by a vendor of a business, including the
good-will thereof~ that he would not for n term of years carry
on the business of a manufacturer, either by himself or jointly
with any other person, under the name or style of J. II. or H.
Bros. (the name of the business which he had sold), is not a
convenant that the vendor would not carry on business ns a.
manufacturer, but against using n particular name or style in
trade~ and the injunction was granted to restrain n breach of
that covenant. The court say: "Wh2re a Yendor sells his
business~ and commences a similar business in the same
locality, and solicits customers of the old house to deal with
him, the court, following the decision in Pca1·son 'VS. Pearson,
nnd being of the opinion that the case of Labo1tcllcrc i·s. Dau;son
had been overruled by the decision in that case, refused to
grant an injunction to restrain such solicitation." Lcr!!Jott t:JJ.
Barrett, 15 Ch. Div. 300, Gincsi t'8. Cooper, 14 Ch. Div. {)!)(),and a
numb_e-r of other cases cited, follow Laboucl1crc i·s. Dau:son.
The correct rule is, we think, laid down in Cottrell rs . .Mmmfacturing Co., 54 Conn. 138, G Atl. Rep. 7!>1. The court sa.r:
"Cottrell did not require Babcock to agree, and the latter did
not agree, to abstain from the manufacture of printing-presses.
By purchasing the good-will merely Cottrell secured the right
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to conduct the old business at the old stand, with the proba-

bility in his favor that old customers would continue to go

there. If he desired more, he should have secured it by posi-

tive agreement. The matter of good will was in his .mind.

Presumptively he obtained all that he desired. At any rate,

the express contract is the measure of his right; and since that

conveys a good will in terms, but says no more, the court will

not upon inference deny to the vendor the possibility of suc-

cessful competition by all lawful means with the vendee in

the s_ame business. No restraint upon trade may rest upon

inference. Therefore, in the absence of any express stipulation

to the contrary, Babcock might lawfully establish a similar

business at the next door, and by advertisement, circular, card,

and personal solicitation invite all the world, including the old

customers of Cottrell & Babcock, to come there and purchase

of him; being very careful always when addressing individuals

or the public, either through the eye or the ear, not to lead

any one to believe that the presses which he offered for sale

were manufactured by the plaintiffs, or that he was the suc-

cessor to the business of Cottrell & Babcock, or that Cottrell
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was not carrying on the business formerly conducted by that

ﬁrm. That he may do this by advertisements and general cir-

culars courts are substantially agreed, we think. But some

have drawn the line here and barred personal solicitation.

They permit the vendor of a good will to establish a like

business at the next door, and by the potential instrumen-

talities of the newspapers and general circulars ask old cus-

tomers to buy at the new place, and withhold from him only

the instrumentality of highest power, viz., personal solicita-

tion. To deny him the use of the newspapers and gen-

eral circulars is to make successful business impossible, and

therefore is to impose an absolute restraint upon the right

to trade. This the courts could not do, except upon express

agreement. But possibly the old customers might not sec

these; and in some cases, the courts have undertaken to pre-

serve this possibility for the advantage of the vendor, and

found a legal principle upon it. Other courts have been of

the opinion that no legal principle can be made to rest upon

this distinction; that to deny the vendor personal access to old

customers even would put him at such disadvantage in com-

petition as to-endanger his success; that they ought not

to conduct the old business at the old stand, with the probability in his favor that old customers would continue to go
there. If he desired more, he should have secured it by positive agr~ment. The matter of good will was in bis .mind.
Presumptively be obtai~ed all that be desired. At any rate,
the express contract is the measure of bis right; and since that
conveys a good will in terms, but says no more, the court will
not upon inference deny to the vendor the possibility of successful competition by all lawful means with the vendee in
the same business. No restraint upon trade may rest up<>n
infer~nce. Therefore, in the absence of any express stipulation
to the contrary, Babcock might lawfully establish a similar
business at tbe next door, and by advertisement, circular, card,
and personal solicitation invite all the world, including the old
customers of Cottrell & Babcock, to come there and purchase
of him; being very careful always when addre2sing individuals
or the public, either through the eye or the ear, not to lead
any one to believe that the presses which he offered for sale
were manufactured by the plaintiffs, or that he was the successor to the business of Cottrell & Babcock, or that Cottrell
was not carrying on the business formerly conducted by that
firm. That he may do this by advertisements and general circulars courts are substantially agreed, we think. But some
have drawn the line here and barred p<:'rsonal solicitation.
They permit the vendor of a good will to establish a like
business at the next door, and by the potential instrumentalities of the newspapers and general circulars ask· old cus·
tomers to buy at the new place, and withhold from him only
the instrumentality of highest power, viz., personal solicitation. To deny him the use of the newspnpers and general circulars is to make succe~sful business impossible, and
therefore is to impose an absolute restraint upon the right
to trade. This the courts could not do, except upon express
a~reement.
llut possibly the old customers might . not sec
these; and in some cases, the courts have undertaken to preserve this possibility for the advantage of the vendor, and
founcl a legal principle upon it. Other courts have been df
the opinion that no legal principle can be made to rest upon
this distinction; that to deny the vendor personal access to old
customers even would put him at such disadvantage in competition as to ·endanger bis success; that they ought not
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upon inference to bar him from trade, either totally or par-

tially; and that all restraint of that nature must come from

his positive agreement. And such, we think, is the present

tendency of the law.”

Good will may be said to be those intangible advantages

or incidents which are impersonal, so far as the grantor is

concerned, and attach to the thing conveyed. \Vhere it con-

sists of the advantages of location, it follows an assignment

of the lease of that location. Again, it may not depend

at all upon location, as in the case of a newspaper, and it

would follow an assignment of all interest in the plant, prop-

erty, effects, and business. A partnership name may become

impersonal, after the death of the partners, and it is then

treated like a ﬁctitious or corporate name. A surname may

become impersonal when it is attachcdto an article of manu-

facture, and becomes the name by which such article is known

in the market, and the right to use the name may in conse

quencc follow a grant of the right to manufacture that article,

or a sale of the business of manufacturing such article;
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and where the right to manufacture is exclusive, the right to

the use of the name as applied to that article becomes likewise

exclusive. It appears, however, that in the ﬁrst bill of sale

which was prepared the words, “including the good-will

attendant upon said business,” were inserted, but were

objected to, stricken out, and a new bill of sale prepared,

omitting any reference to good will. But it is sa.id that this

clause was objected to because, in the opinion of the objector,

it might preclude him from engaging in the same business,

whereas, under the law, he would have such a right had the

clause remained. The only use, however, which complain-

ants now propose to make of the clause, treated as a

part of the instrument, is to restrict that right to engage in

business by taking away one of its incidents. Adopting the

language used in Churton vs. Douglas, Johns. Eng. Ch. 174, with

reference to the right of plaintiff to continue the use of the old

ﬁrm name, “I think the defendant is fully entitled to the beneﬁt

of the observation that it was proposed to him to insert such a

provision, and that he refused it. I think, therefore, that this

case goes a step higher than the authorities, and the defendant

is entitled to put his case in the highest possible form with

regard to his right” to engage in the same line of business

m

i

upon inference to bar him from trade, eitber totally or partially; and that all restraint of that nature must come from
his positive agreement. And such, we think, is the present
tendency of the law."
Good will may be said to be those intangible advantages
or incidents which are impersonal, so far as the grantor is
concerned, and attach to the thing conveyed. 'Vhere it consists of the advantages of lO<'ation, it follows an assignment
of the lease of that location. Again, it may not depend
at all upon location, as in the r.ase of a newspaper, and it
would follow an assi~nment of all interest in the plant, prop·
erty, effects, and business. A partnership name may become
impe1•sonal, after the death of the partners, and it is then
treated like a fictitious or corporate name. A surname may
become impersonal when it is attached. to an article of manufacture, and becomes the name by which such article is known
in the market, and the right to use the name may in consequence follow a grant of the right to manufacture that artirle,
or a sale of the business of manufacturing such article;
and where the right to manufacture is exclusive, the right to
the use of the name as applied to that article becomes likewise
exclusive. It appears, however, that iii the first bill of sale
which was prepared the words, "including the ·good-will
attendant upon said business," were inserted, but were
objected to, stricken out, and a new bill of sale prepared,
omitting any reference to good will. But it is said that this
clause was obj«:>cted to because, in the opinion of the objector,
it might preclude him from engaging in the same business,
whereasi under the law, be would have such a right had the
clause remained. The only use, however, which complainants now propose to make of the clause, treated as a
part of the instrument, is to restrict that right to engage in
business by taking away one of its incidents. Adopting the
language used in Olmrton vs. Douglas, Johns. Eng. Cb. 174, with
reference to the right of plaintiff to continue the use of the old
firm name, "I think the defendant is fully entitled to the benefit
of the obsC'rvation that it was proposed to him to insert such a
provision, and that be refused it. I think, therefore, tbat this
case goes a step higher than the authorities, and the defendant
is entitled to put his <'ase in the highest possible form with
r<'gard to his right" to engage in the same line of business
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II. The next question relates to the use by defendants of the

ﬁrm name of Farrand, \Yillia.ms & Clark. It is clear that

complainants have no right to continue their busines under

the old ﬁrm name. The rule that upon a dissolution of a ﬁrm

neither partner has the right to use the ﬁrm name, as well as

the other rule that a retiring partner has no right to use the old ,

ﬁrm name, are both subject to the exception that a person has,

the right to use his own name unless he has expressly cove- I

nanted otherwise. In case A B should sell out his business

to C D, in the absence of a grant to C D of the right to use

the name of A B, or an agreement to the contrary, is there

any doubt but that A B would have the right to engage in the

same line of business in his own name? In that case, such at

probability would naturally suggest itself to C D, and, if he

desired to get the advantage of A B’s abstinence from busi-

ness, he would insist upon an agreement to that effect. In the

present case, Mr. Farrand’s name had been at the head ‘of the
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ﬁrm name for nearly half a century and the name of another of

the retiring members corresponded with. the only other sur-

name used in the old ﬁrm name. It must have been evident to

complainants that in any event the name of the new ﬁrm would

be similar to that of the old ﬁrm. If complainants desired any

protection against such a use of the names of the retiring mem-

bers, they should have inserted a provision to that effect in the

bill of sale. The right to continue the use of a ﬁrm name, as

well as a restriction upon the use by a retiring partner of his

own name, are proper subjects of bargain, sale, and agreement.

Here neither have been purchased. Complainants have pur-

chased the business of the old ﬁrm. They have the right to

advertise themselves as succeeding to and continuing that

business. The exercise of such a_ right does not conﬂict with

any right reserved by defendants. Complainants, by such a

holding out, commit no fraud, misrepresentation, or deception.

They publish the truth only. Defendants have the right to use

their own names, or any collocation of their own names. They

have not adopted the old ﬁrm name, although it would have

been appropriate. They have adopted no ﬁctitious name.

There is no‘ deception in the use of the name adopted by them.

The business of the old ﬁrm is a separate and distinct business.

Defendants have no right to advertise their business as a con-

tinuation of the old ﬁrm business. They are subject to the

24

II. The next question relates to the use by defendants of the
firm name of Ii'arrand, 'Villiams & Clark. It is clear that
complainants have no right to continue their business under
the old flrm name. The rule that upon a dissolution of a firm
neither partner has the right to use the firm name, as well as
the other rule that a retiring partner has no right to use the old .
firm name, are both subject to the exception that a person bas 1
the right to use his own name unless he has expressly con•- I
nanted otherwise. Jn case A B should sell out his business
to C D, i:p the absence of a grant to C D of the right to use
the name of A B, or an agrePment to the contrary, is there
any doubt but that AB would have the right to engage in the
samP line of business in his own name? In that case, such :t
probability would naturally suggest itself to C D, and, if he
desired to get the advantage of .:\ B's abstinence from business, he would insist upon an agreement to that effect. In the
present case, l\Ir. Farrand's name bad been at the head ·of the
firm name for nc>arly half a century and the name of another of
the retiring members corl'esponded with the only other surname used in the old firm name. It must have been evident to
complainants that in any eYent the name of the new firm would
. be similar to that of the old firm. If complainants desir'ed any
\ protection against such a use of the names of the retiring mem. bers, they should luive inserted a provision to that effect in the
) bill of sale. The right to continue the use of a firm name, ~s
well us a restriction upon the use by a retiring partner of his
own name, nre proper subjects of bargain, sale, and agreement.
Here neitl1er han~ been purchased. Complainants have purchased the businC'ss of the old firm. They have the right to
advertise themselvc>s as succeeding to and continuing that
business. The exel'eise of such a. right doe-s not eontlict with
any right reserved by defendants. Complainants, by such a.
holding out~ commit no fraud, misrepresentation, or deception.
They publish the truth only. Defendants haYe the right to use their own names, or any collocation of their own names. The.v ,
have not adopte4 the old firm name, although it would have
heen appropriate. They have adopted no fictitious name.
There is no deception in the use of the name adopted by them.
The business of the old firn1 is a separate and distinct bnsirwss.
Defendants hnve no right to advel'tise their business as a con·
tinuation of the old firm business. They are subject to the

24
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rule already laid down, that no man has the right to sell or

advertise his own goods or business as that of another, and so

mislead the public and injure such other person. In Lathrop

rs. Lathrop, 47 How. Pr. 532, after dissolution J. Lathrop

formed a copartnership with one Tisdale, and adopted the

name of J. Lathrop & Co., which was the style of the old

ﬁrm. Held that, in the absence of any covenant with his late

partner, he might legally do so. In Reeves vs. Dcnicke, 12 Abb.

Pr. (N. S.) 92, the court say: “In this case, the ﬁrm name was

not sold or transferred to defendants as constituting a partof

the partnership property; nor did the sale, in terms or by neces-

sary implication, include the good will; and it is therefore

unnecessary to determine whether the partnership name was

a. part of such good will. There was no restraint upon a retir-

ing partner holding him from engaging in a imiliar business,

and he violated no obligation by forming a new ﬁrm under his

own name, and transacting a business in all respects like that

he had released to them. It is quite clear that defendants

acquired no right to continue the use of the p'artnership name

of the old ﬁrm. If the good reputation of that ﬁrm was
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'\ intended to pass and become a part of defendant’s new ﬁrm, it

lshould have been provided for in the conveyance. That it was

inot intended it should pass is evident from the omission to

include it.” Seed Co. cs. Dorr, 70 Iowa 481, 30 N. VV. Rep. 866;

Bassctt vs. Percival, 5 Allen 345; Machine Co. vs. McGowan, 22

Ohio St. 370. In Tm-ton rs. Turrton, 42 Ch. Div. 128, although

there were no contract relations between the parties, the court

say: “No man can have the right to represent his goods as the

goods of another; therefore, if a man uses his own name, that_

is no prima facic case, but if he, besides using his own name,

does other things which show that he is intending to represent,

and is in point of fact making his goods represent, the goods of

another, then he is to be prohibited; but not otherwise.” In

H ookhaan cs. Pottagc, L. R. 8 Ch. App. 91, plaintiff and defend-

ant had been copartners as Hookham & Pottage. Plaintiff

succeeded to the business, and defendant afterwards set up

a shop only a few doors away, and printed over the door the

words, “Pottage, from Hookham & Pottage.” The court

held that “defendant had a right to state that he was formerly

manager, and afterwards a partner, in the ﬁrm of Hookham 8:

i‘otta_r:e, and that he had a right to avail himself by the state-

rule already laid down, that no man has the right to eelJ or
advertise his own goods or business as that of another, and so
mislead the public and injure such othc>r person. In Lathrop
n. Lathrop, 47 How. Pr. 532, after dissolution J. Lathrop
formed a. capartnership with one Tisdale, and adopted th"
nnmc of .T. Lathrop & Co., which was the style of the oltl
firm. Held that, in the absence of any covenant with his late
partner, he might legally do so. In Rcer;es vs. Denicke, 12 Abb.
Pr. (N. S.) !l2, the court say: "In this case, the firm name was
not sold or transferred to defendants as constituting a part.of
the partnership property; nor did the sale, in terms or by neces·
sary implication, include the good will; and it is therefore
unnecessary to determine whether the partnership name was
a part of such good will. There was no restraint upon a retiring partner holding him from engaging in a similiar business,
and he violated no obligation by forming a new firm under his
own name, and transacting a business in all respects like that
he had released to them. It is quite clear that defendants
acquired no right to continue the use of the partnership namf>
, of the old firm. If the good reputation of that firm was
•1 intended to pass and become a part of defendant's new firm, it
lshould have been proYided for in the conveyance. That it was
, not intended it should pass is evident from the omission to
include it." Seed Co. vs. Dorr, 70 Iowa 481, 30 N. W. Rep. 866;
Bassett vs. Pcrcii:al, 5 Allen 345; Machine Co. i:s. McGowan, 22
Ohio St. 370. In Turton i·s. 'Turton, 42 Ch. Div. 128, although
there were no contract relations between the parties, the court
say: "No man can have the ri~ht to represent bis goods as the
goods of another; tJi.erefore, if a man uses his own name, that.
is no prima facie c.'lse, but if he, besides using his own name,
does other things which show that he is intending to represent,
ond is in point of fact making his goods represent, the goods of
another, then he is to be prohibited; but not otherwise." In
H ookl!aan t:s. J>ottaue, L. R. 8 Ch. App. 91, plaintiff and defend·
nnt had been copartners as Hookham & Pottage. Plaintiff
succeeded to the business, and defendant afterwards set up
a shop only a few doors away, and printed over the door the
words, "Pottage, from Hookham & Pottage." The court
held that '"defendant had a right to state that he was formerly
manag-er, and afterwards a. partner, in the fl.rm of Hookbam &
Potiag-c>, and that he had a right to avail himself by the state-
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ment of that fact of the reputation whichl he had so acquired,

but that he had no right to make that statement, or to avail

himself of that reputation, in such a way as was calculated to

represent to the world that the business which he was carry-

ing on was the business of Hookham 8: Pottage, or that Hook-

ham had any interest in it.” In Mcnecly vs. Men-cel_1/, (52 N. Y.

431, the court say: “lf defendants were using the name with

the intention of holding themselves out as the successors of

Andrew Meenely, and as the proprietors of the old established

foundry which was being conducted by plaintiffs, and thus

enticing away customers, and if with that intention they used

the namein a such a way as to make it appear that of the

plaintiﬁ°'s ﬁrm, or resorted to any artiﬁce to induce the belief

that defendants’ establishment was the same as that of plain-

tiﬁs, and, perhaps if without any fraudulent intent, they had

done acts calculated to mislead the public as to the identity of

the establishment, and produce injury beyond that which

resulted from similarity in name, then the court would enjoin

them, not from the use of the name, but from using it in such a
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way as would deceive the public. “ ' ' Every man has the

absolute right to use his own name in his own business, even

though he may thereby interfere with or injure the business

of another, bearing the same name, provided he does not resort

to any artiﬁce or contrivance for the purpose of producing the

impression that the establishments are identical, or do any-

thing calculated to mislead.” In Fullwood vs. Fullwood, 9 Ch.

Div. 176, R. J . Fullwood carried on business as manufacturer

of annatto at 24 Somerset place, Hoxton, from 1785 to 1832.

Plaintiff and three brothers, one of whom was the defendant,

succeeded to the business, but ultimately the right to carry on

the business vested in the plaintiff. Defendants, -Mathew

Fullwood, and another brother formed a copartnership in the

name of E. Fullwood & Co., and issued and distributed in vari-

ous ways cards containing the following: “Established over

85 years. E. Fullwood & Co. (late of Somerset place, Hoxton).

Original Manufacturers of Liquid and Cake Annatto.” They

also placed around the bottles containing the annatto a wrap-

per rescmbling that which plaintiff used. The court say:

“Defendants are entitled to carry on their business under the

ﬁrm name which they have adopted, if they are so minded, pro-

vided they do not represent themselves to be carrying on the

ment of that fact of the reputation which he had so acquired,
but that he had no right to make that statement, or to avail
himself of that reputation, in such a way as was calculated to
re.present to the world that the business which he was carry·
ing on was the business of Hookham & Pottage, or that Hookham had any interest in it." In Meneely vs. Meneely, 62 N. Y.
431, the court say: "If defendants were using the name with
the intention of holding themselves out as the successors of
Andrew Meenely, and as the proprietors of the old established
found1·y which was being conducted by plaintiffs, and thus
enticing away customers, and if with that intention they used
the nnme .in a such n way as to make it appear tllat of the
plaintiff's firm, or resorted to any artifice to induce the belief
that defendants' establishment was the same as that of plaintiffs, and, perhaps if without any fraudulent intent, they had
done acts calculated to mislead the public as to the identity of
the establishment, and produce injury beyond that which
resulted from simiJarity in name, then the court would enjoin
them, not from the use of the name, but from using it in such a
way as would deceive the public. • • • Every man has the
absolute right to use his own name in his e>wn business, even
though he may thereby interfere with or injure the business
of another, bearing the same name, provided he does not resort
to any artitice 01· contrivance for the purpose of producing the
impression that the establish1:llents are identical, or do anything calculated to mislead." In Fullrrood i;s. Fullwood, !} Ch.
Div. 176, R. J. Fullwood carrie.d on business as manufacturer
of annatto at 24 Somerset place, Roxton, from 1785 to 1832.
Plaintiff and three· brothers,- one of whom was the defendant,
succeeded to the business, but ultimntely the right to carry on
the business vested in the plaintiff. Defendants, Mathew
}l,ullwood, and another brother formed a copartnership in the
nam~ of E. Fullwood & Co., and issued and distributed in various ways cards containing the following : "Established over
85 years. E. Fullwood & Co. (late of Somerset place, Hoxton).
Original Manufacturers of Liquid and Cake Annatto." They
also placed around the bottles containing the annatto a. wrapper resembling that which plaintiff used. The court say:
"Defendants are entitled to carry on their business under the
firm name which they have adopted, if they are so miiufrd, provided they do not represent themsel \'es to be carrying on th~
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business which has descended to plaintiff.” In Blninger rs.

Clark, 60 Barb. 113, the defendant wrongfully advertised him-

self as successor to the old ﬁrm, and made such a use of his own

name as to indicate a. fraudulent intent. Hegeman vs. Hege-

man, 8 Daly 1; Levy vs. Walker, 10 Ch. Div. 436. In Churton rs.

Douglas, Johns. Eng. Ch. 174, 5 Jur. (N. S.) 887, plaintiff and

defendant had carried on the business as stuff manufacturers

at Bradford, in a building owned by defendant, and known as

“Hall Ings,” under the name and style of John Douglas & Co.

Defendant sold out to plaintiff all his share, right, and title in

the business, including the good will, and executed to plaintiﬂf

a seven-years lease of the premises occupied by .the ﬁrm.

VVithin a short period defendant set up in the same line of

business, next door to plaintiff, in a part of the same building,

known as “Hall Ings,” adopting the old ﬁrm name of John

Douglas & Go. The court held that defendant, by the use of

the old ﬂrm name, and the surroundings, would be

obtaining the custom of the old ﬁrm, by inducing the belief

that his was a continuation of the old establishment. The

court say: “The authorities, I think, are conclusive upon
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this point that the mere expression of parting with or selling

the good will, does not imply a contract on the part of the per-

son parting with that good will not to set up again in a

similar business; but I use the expression ‘similar’ to avoid

including the case of the vendor seeking to carry on the identi-

cal business. He does not contract that he will not carry on

an exactly similar business, with all the advantage which he

might acquire from his industry and labor, and from the regard

people may have for him, and that in a place next door, if you

like, to the very place where the former business was carried

on. It is settled that it is the fault of those who wish any pro-

tection against such a class that they do not take care to insert

the provision to that effect in the deed.”

The same principle obtains with reference to trade marks.

One may have a right in his own name as a trade mark, but he

cannot have such a right as against another person of the same

name, unless the defendant use a form of stamp or label so like

that used by the plaintiff as to represent that the defendant’s

goods are of the plaintiffs manufacture. Sykes rs. Sykes, 3

Barn. & C. 541; Holloway rs. Holloway, 13 Beav. 209; Rogers

es. Taintor, 97 Mass. 291; Gilmarn rs. Hunnewell, 122 Mass. 139;

business which has descended to plaintiff."

In Bininger n.

Clark, 60 Barb. 113, the defendant wrongfully adve1·tised him-

self as successor to the old firm, and made such a use of his own
name as to indicate a fraudulent intent. Hegeman vs. Hegeman, 8 Daly 1; Levy vs. Walker, 10 Ch. Div. 436. In Clturton i:11.
Douglas, Johns. Eng. Ch. 174, 5 Jur. (N. S.) 887, plaintiff and
defendant had carriecl on the business as stuff manufacturt"rs
at Bradford, in a building owned by defendant, and known as
"Hall lngs," under the name and style of John Douglas & Co.
Defendant sold out to plaintiff all his share, right, and title in
the business, including the good will, and executed to plaintiff
a seyen-years lease of the p1·emises occupiecl by . the fi.1·m.
Within a sb.ort period defendant set up in the same line of
business, next door to p1aintiff, in a part of the same building,
known as "Hall Ings," adopting the old firm name of John
Douglas & Co. The court held that defendant, by the use of
the old firm name, and the surroundings, would be
obtaining the custom of the old firm, by inducing the belief
that his was a continuation of the old establishment. The
court say: "The authorities, I think, are conclusive upon
this point that the mere expression of parting with or selling
the good will, does not imply a contract on the part of the person parting with that good will not to set up again in a
similar business; but I use the expression 'similar' to avoid
including the case of the vendor seeking to carry on the identical business. He does not contract that he will not carry on
an exactly similar business, with all the advantage wh.ic:h h.-.
might acquire from his industry and labor, and from the regartl
people may have for him, and that in a place next door, if you
like, to the very place where the former business was carried
on. It is settled tllat it is the fault of those who wish any protection against such a c]ass that they do not take care to insert
the provision to that effect in the deed."
The same principle obtains with reference to trade marks.
One may have a right in his own name as a trade mark, but he
cannot have such a right as against another person of the same
name, unless the defendant use a form of stamp or label so like
that used by the plaintiff as to represent that the defendant's
goods are of the plaintiff's manufacture. S!Jkes 1·s. S;11kcs, 3
Barn. & C. 541; H ollou:a11 vs. H ollowa!J, 13 Beav. 209; Rogers
vs. Taintor, 97 Mass. 291; Gilmain vs. Hunnewell, 122 Mass. 139;
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Good;/ear’s India Rubber Glove .l[anuf’g C0. vs. Goodyear Rubber

00., 128 U. S. 598, 9 Sup. Ct. Rep. 166. The tests applied by

all the authorities in this class of cases are: Is a corporate

or trade or ﬁctitious name simulated? Is the name assumed

or adopted false in fact? Is it used in connection with locality

or other representations, so as to convey the impression that

the business is a continuation of the old business? Defend-

ants are not responsible for the blunders made by clerks, postal

clerks, mail carriers, telephone employés, or newspaper report-

ers. In Meneely vs. Menecly, the court say: “Where the only

confusion created is that which results from the similarity

of names, the court will not interfere.” In Turton vs. Turton

it is said that “defendants are not responsible for the blunders

made by the business communityin not distinguishing between

John Turton & Sons and Thomas Turton & Sons.” See, also,

Richardson <5 Boynton Co. vs. Richardson di Morgan C0., 8 N. Y.

Supp. 52; Good;/ear’s India Rubber Glove Manufg O0. vs. Good-

year Rubber 00., 128 U. S. 598, 9 Sup. Ct. 166.

Any collocation of the names of Farrand and W'illiams
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would create some confusion. Defendant Clark had been con-

nected with the old business for thirty years, and Williams,

the son-in-law of Mr. Farrand, for twenty-one years. Defend-

ants are using their own names only. They went into busi-

ness on \Voodward avenue, several blocks from the old stand.

In every letter-head, bill-head, card, or advertisement in which

their ﬁrm name appears they give the individual names of the

members of the ﬁrm, the new place of business, and in no case

have they represented that they are successors to the old ﬁrm.

The bill-heads used by the old ﬁrm had a cut of the old stand

on the left-hand upper corner, about three inches square.

Those of the new ﬁrm contain no cut, and less than half of_the

amount of matter. It would be exceedingly difficult to pre-

pare two bill-heads more unlike. The letter-heads of the old

ﬁrm contained two cuts,—one of the old stand, at the left

hand, and one of the Peninsular White Lead & Color ¥Vorks,

on the right. The dissimilarity is marked. The envelopes

used by the old ﬁrm contain eight printed lines on the upper

left-hand corner, occupying an inch and three-quarters of

space. Those used by the new ﬁrm contain ﬁve lines, occupy-

ing about three-quarters of an inch in space. There has been

no attempt at imitation in words or type. On March 15th

Goodyear's India Rubber Glove Jlanuf'g Co. vs. Goodyear Rubber
Co., 1~8 U. S. 598, 9 Sup. Ct. Rep. 166. The tests applied by
all the authorities in this class of cases are: Is a corporate
or trade or fictitious name simulated? Is the name assumed
or adopted false in fact? Is it used in connection with locality
or other representations, so as to convey the impression that
the business is a continuation of the old business? Defendants are not responsible for the blunders made by clerks, postal
clerks, mail carriers, telephone employes, or newspaper reporters. In Meneely vs. Meneely, the court say: "\Vbere the only
confusion crPated is that which results from the similarity
of names, the court will not interfere." In Turton vs. Tw·to~
it is said that "defendants are not responsible for the blunders made by the business communityin not di~tin~uishing between
John Turton & Sons anrl Tboma.s Turton & Sons." See, also,
Ricltat·dson & Boynton Co. vs. Ricltardson cf Jforgan Co., 8 N. Y.
Supp. 52; Goodyear's India Rub1wr Glove ,l/anuf'g Co. vs. Goodyear Rubber Co., 128 U. R 598, !) Sup. Ct. 166.
Any coJloeation of the names of Farrand and Williams
would create some confm~ion. Defendant Clark had been connected with the old business for thirty years, and Williams,
the son-in-law of Mr. Farrand, for twenty-one years. Defendants are using their own names only. They went into busine~R on "\Voodward avenue, several blocks from the old stand.
In c•very letter-head, bill-Jwad, card, or advertisement in which
their firm name appears they give the indh·idual names of the
members of the firm, the new place of business, and in no ca,se
have they represented that thl'y are stH'Cl'ssors to the old firm.
The bill-beads used by the old firm had a cut of the old stand
on the left-hand upper corner, about three inchc>s square.
Those of the new firm contain no cut, and Jess than half of .the
amount of matter. It would be exceedingly difficult to prepare two bill-beads more unlike. The letter-heads of the old
firm contained two cuts,-one of the old stand, at the left
band, and one of the Peninsular 'White J ..ead & Color '\Yorks,
on the right. The dissimila.r ity is marked. The envelopes
used by the old firm contnin eight p1inted lines on the upper
left-hand corner, occupying an ineh and three-quarters of
space. Those used by the new firm contain five lines, occupying about three-quarters of an inch in Kpace. There bas been
no attempt at imitation in words or type. On March 15th
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they announced, through circulars distributed generally, that
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they had engaged in business at 32 and 34 Woodward avenue;

that they expected to have their new store ready for occu-

pancy in a few days; and that the work of getting a new stock

of goods would be pushed as fast as possible. On April 7th

they issued another circular, announcing that they were now

prepared to ﬁll orders, and hoping that the friendly acquaint-

ance of many years would be continued. An advertisement

is produced, wherein defendants say: “Though it may seem

paradoxical, it is nevertheless true, that the wholesale drug-

house of Farrand, Williams & Clark is both the oldest and the

newest representative of this important commercial industry

in Detroit.” But in the same advertisement they announce

the dissolution of the old ﬁrm, their retirement from said ﬁrm,

and the formation and business location of the new ﬁrm. It

is difficult to imagine how such an advertisement would mis-

lead the public. It contains no false colors. Bo-th parties

advertised extensively in the city and State papers and in the

itrade journals; complainants giving the names _of their indi-

vidual members, and their new ﬁrm name, and advertising
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themselves as the successors to Farrand, Williams & Co.; and

ldefendants giving the names of their individual members, and

‘the name and business location of the new ﬁrm. Co-mplain-

ants sent out circulars to the trade generally, informing it of

lithe dissolution of the old ﬁrm, the fact that they were the suc-

jcessors, and giving their ﬁrm name; and defendants sent out

‘circulars announcing their withdrawal and the formation of

a new ﬁrm. There is no doubt but that the dissolution of this

ﬁrm, the fact that complainants had bought out the interests

of defendants, the name adopted by complainants, the forma-

tion of the new ﬁrm, the names of itsmembers, and the defend-

ants’ ﬁrm name, have been most extensively advertised by both

parties, not only in the city, but throughout the State and

Union. Nearly ﬁfty letter have been received by the old ﬁrm,

since the dissolution, addressed to Farrand & Williams; Far-

rand & \Villiams Paint Co.; Farrand & Williams Drug Co.;

Farrand, Sheley & Brooks; Farrand, \Villiams & Sheley; Far-

rand, YVilliams, Sheley & Co.; Farrand, Williams & Brooks;

Farrand & Co.; Williams, Farrand & Co.; Farrand, Sheley &

Brooks; Williams & Farrand; YVilliams, Farrand 8:. Co.; and

Williams & Co. It cannot be said that any act of defendants

_~

they announced, through circulars distributed generally, that
they had engaged in business at 32 and 34 Woodward avenue;
that they exp~cted to have their new store ready for occupancy in a few days; and that the work of getting a new stock
of goods would be pushed as fast as possible. On Apl'il 7th
they issued another circular, announcing that they were now
prepared to fill orders, and hoping that the friendly acquaintance o.f many years would be continued. An advertisement
is produced, wherein defendants say: ''Though it may seem
paradoxical, it is nevertheless true, that the wholesale drnghouse of Farrand, Williams & Clark is both the oldest and the
newest representative of this important commercial industry
in Detroit." But in the same advertisement .they announce
the dissolution of the old firm, their retirement from said firm,
and the formation and business location of the new firm. It
is difficult to imagine bow such an advertisement would mislead the public. It contains no false colors. Bo.th parties
ndverlised extensively in the city and State papers and in the
;trade journals; complainants giving the names .of their individual members, and their new firm name, and advertising
themselves as t°he successors to Farrand, Williams & Co.; and
!defendants giving the names of their individual members, a.nd
·the name and business location of the new firm. Complainjants sent out circulars to the trade generally, informing it of
,the
di!isolution of the old firm, the fact that they were the suc1
;cessors, and giving their firm name; and defendants sent out
'circulars announcing their withdrawal and the formation of
a new firm. There is no doubt but that the dissolution of this
firm, the fact that complainants had bought out the interests
(if defendants, the name adopted by complainants, the formation of the new firm, the names of its 'members, and the defendants' firm name, have been most extensively advertised by both
parties, not only in the city, but throughout the State antl
Union. Nearly fifty letter have been received by the old firm,
since the dissolution, addressed to Farrand & 'Villiams; Farrand & 'Villiams Paint Co.; Farrand & \Villiams Drug Co.;
Farrand, Sheley & Brooks; Farrand, 'Villiams & Sheley; Farrand, Williams, Sheley & Co.; Farrand, l\'illia.ms & Brooks;
Ji"arrand & Co.; Williams, J.i"'arrand & Co.; Farr.Ind, Sheley &
}kooks; "rmiams & Farrand; Williams, Farrand & Co.; and
Williams & Co. It cannot be said that any a.ct of defendan.ts
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is responsible for these blunders. Confusion is inseparable

WILLI.A.llS

vs. F .ARRA.ND.

rn1

from the dissolution of an old ﬁrm and the composition of two

ﬁrms from its membership,especiallywhen the name of but one

of those who remained has appeared in the ﬁrm name, and the

new ﬁrm is composed of one whose name for nearly half a cen-

tury has stood at the head of the ﬁrm name, and the surname

of another retiring member is the same as the only other name

used in the old ﬁrm name. It appears that at the outset

defendant Clark, by mistake opened two or three letters

addressed “Farrand, Williams & Co.,” but in every other

instance defendants refused to receive mail directed to Far-

rand, Williams & Co., unless directed to defendants’ street and

number; that in a single instance Clark inadvertently signed

a letter “Farrand, Williams & Co.;” that two checks were sent

to defendants in payment for good bought from them, which

were payable to the order of Farrand, Williams & Co., and Mr.

Farrand indorsed them Farrand, YVillia1ns & Co., and guaran-

teed the indorsement; that in four instances merchandise or

articles not marked, but intended for defendants, were deliv-

ered to complainants, and afterwards taken away; that in two
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instances complainants were notiﬁed by freight agents that

freight awaited delivery; that in both the goods were mani-

fested to Farrand, Williams 8:. Co., but marked, and were. after-

wards delivered, to Farrand, Williams & Clark, for whom they

were intended; that complainants were notiﬁed that a sample

box of glassware had been shipped to them, but they had not

received it; that defendants received a sample box of glass-

ware from the same house, which was billed to Farrand, Wil-

liams & Clark, and the latter were notiﬁed of the shipment by

the assignors; that imilar boxes of samples had been sent to

other drug-houses at Detroit; that in one or two instances

merchandise had been delivered to defendants which was

intended for complainants; that in a single instance a customer

at Port Huron, who knew of the dissolution, intending to call

up the old house by telephone, asked for Farrand & Williams,

was given Farrand, Williams & Clark, and told that it was

Farrand, Williams & Clark, asked the price of oil, and ordered

one barrel; that 112 letters, telegrams, receipts, or bills were

received by complainants directed to Farrand, Williams & Co.,

which were intended for defendants; that of these thirty-ﬁve

were directed on the inside to Farrand, Williams & Clark; that

Is responsible for these blunders. Confusion is inseparable
from the dissolution of an old firm and the composition of two
ftrms from its membership,especiallywhen the name of but one
of those who remafaed has appeared in the firm n.ame, and the
new firm is composed of one whose name for nearly half a century has stood at the head of the firm name, and the surname
of another retiring member is the same as the only other name
used in the old firm name. It appears that at the outset
defendant Clark, by mistake opened two or tb!"ee letters
addressed "Farrand, Williams & Co.," but in every other
instance defendants refused to receive mail directed to Farrand, Williams & Co., unless directed to defendants' street and
number; that in a single instance Clark inadvertently signed
a letter "Farrand, 'Williams & Co.;" that two checks were sent
to defendants in payment for goods bought from them, which
were payable to the order of Farrand, "\Villiams & Co., and Mr.
Farrand indorsed them Farrand, Williams & Co., and guaranteed the indorsement; that in four instances merchandise or
articles not marked, but intended for defendants, were delivered to complainants, and afterwards taken away; that in two
instances complainants were notified by freight agents that
freight awaited delivery; that in both the goods were manifested to Farrand, Williams & Co., but marked, and were. afterwards delivered, to Farrand, \Villiarus & Clark, for whom they
were intended; that complainants were notified that a sample
box of glassware had been shipped to them, but they had n<>t
received it; that defendants received a sample box of glassware from the same house, which was billed to Farrand, Williams & Clark, and the latter were notified of the shipment by
the assignors; that similar boxes of samples had been sent to
other drug-houses at Detroit; that in one or two instances
merchandise had been delivered to defendants which was
intended for complainants; that in a single instance a customer
nt Port Huron, who knew of the dissolution, intending to call
up the old house by telephone, asked for Farrand & Williams,
was given Farrand, 'Villiams & Clark, and told that it was
Farrand, Williams & Clark, asked the price of oil, and ordered
one barrel; that 112 letters, telegrams, receipts, or bills were
received by complainants directed to Farrand, Williams & Co.,
which were intended for defendants; that of these thirty-five
were directed on the inside to Farrand, 'Villiams & Clark; that
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all of the letters so received were from business houses from

which defendants were buying goods, and none were from

customers of either house. These proofs do not tend to show

any appropriation by defendants of the old ﬁrm name, or any

attempt to secure the correspondence addressed to the old

ﬁrm, or that the customers have been deceived or misled, or

that defendants have practiced any fraud, concealment, or

deception. .

Complaint is made in the bill that defendants have enticed

away certain of complainants’ salesmen, but this charge is

not made out by the proofs. It is also charged that defend-

ants have simulated certain trade marks and labels used by

the old ﬁrm, but no instance of piracy has been established.

Complainants have, under the authorities cited, an undoubted

right to protection in the proprietary rights acquired by the

old ﬁrm, and in the use of such trade marks as were in use by

the old ﬁrm, and defendants have no right to so imitate the

labels in use by the old ﬁrm as to convey the belief that the

goods labeled are from the old house. The use, however, of

the words, “Sold by Farrand, Williams & Co.,” or “Prepared
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by Farrand, Williams & Co.,” upon a label, will not be pro-

tected as a trade mark or trade-name, and the right to use that

name in that connection did not pass under the bill of sale.

The decree of the court below must be aﬂirmed as of February

27, 1891, and the bill dismissed, with costs to defendants.

Monsn and GRANT, JJ., concurred with MCGRATH, J.

Loxc, J., did not sit.

CnAmrI.1.\z, C. J . dissented.

\'

No"rs.—For other cases, see Mechem’s Elem. of Pa:tn., §§ 86, 87, 88,

69.

Compare also with the two cases following.

jam

SNYDER MANUFACTURING CO. vs. SNYDER.

S1é€1‘C11l6 Court of Ohio, 1896.

5|; Ohio si.i=Q=h3 N. E. Rep. 32:», 31 L. R. A. 657.

The action below was brought by Andrew G. Snyder and

\Villiam A. Snyder, against the Snyder Manufacturing Com-

all of the letters so received were from business houses from
which defendants were buying goods, and none were from
customers of either house. These proofs do not tend to show
any appropriation by defendants of the old firm name, or any
attempt to secure the correspondence addressed to the old
firm., or that the customers have been deceived ~r misled, or
that defendants have practiced any fraud, concealment, or
deception.
Complaint is made in the bill that defendant~ have enticed
away certain of complainants' salesmen, but this charge is
not made out by the proofs. It is also charged that defendants have simulated certain trade marks and labels used by
the old firm, but no instance of piracy bas been established.
Complainants have, under the authorities cited, an undoubted
right to protection in the proprietary rights acquired by the
old firm, and in the use of such trade marks as were in use by
the old firm, and defendants have no right to so imitate the
labels in use by the old firm as to convey the belief that the
goods labeled are from the old house. The use, however, of
the words, "Sold by Farrand, Williams & Co.," or "Prepared
by Farrand, Williams & Co.," upon a label, will not be protected as a trade mark or trade-name, and the right to use that
name in that connection did not pass under the bill of sale.
The decree of the court below must be affirmed as of February
27, 1891, and the bill dismissed, with costs to defendants.
MORSE and GRANT, JJ., concurred with McGRATH, J.
Lmm, J., did not sit.
CHAMPJ.IY, c. J. dissented.
t

Nom.-Fo'i' other cases, eQe Mechem's Elem. of Pa:tn.,
89.
Compare also with the two cases following.

~

86, 87, 88,

SNYDER MANUFACTURI~G CO. vs. SNYDER.

sw::eme Coztrt of Ohio, 1896.
S'fOhio St.~3 N. E. Rep. 325, 31 L. R. A. 657.

The action below was brought by Andrew G. Snyder and
William A. Snyder, against the Snyder Manufacturing Com-
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pany, to enjoin the use by the defendant of the name “Snyder

8.NYDEB MANUFACTURING

Co.

VS. SNYDER.
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Manufacturing Company,” and especially the use of the word

“Snyder” in that name. The plaintiffs, who are now, and for

several years past have been, engaged in business as manufac-

turers of certain kinds of goods at the city of Piqua, in this

state, for many years before carried on the same kind of a busi-

ness at Ashtabula, also in this state, and by their skill and

attention to business established a valuable reputation in their

business, which was carried on under the name of Snyder 8;

Son. Then, on the 7th day of September, 1887, they and two

other persons formed-a copartnership with \V. H. Bradley, who

was the owner of a manufactory at Ashtabula, employed in

the manufacture of goods similar to those made by the plain-

tiﬂ's, for the purpose of combining the business of-the parties,

and thereafter continuing the same as one concern. By the

terms of the partnership agreement, Bradley was to, and did,

contribute one-half of the capital, and, in addition thereto,

furnish the use of his manufactory without charge, and expend

at least $3,000 in putting the same in repair, as an oﬁset to

which the plaintiffs were to, and did, put in the good will of
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their business, and they and their two associates were to, and

did, contribute the other half of the capital, and devote their

time and skill to the manufacture of goods and the general

management of the business of the partnership; Bradley not

being required to give any time_or attention thereto. This

copartnership, which carried on its business under the ﬁrm

name of Snyder Manufacturing Company, continued for a

period of three years, acquiring under that name an extensive

and proﬁtable business, and a good reputation; and at its

termination, the parties being unable to effect a satisfactory

settlement, the plaintiffs, to obtain a settlement of its affairs,

commenced an action, in which a receiver was appointed at

their instance. who took possession of the partnership effects.

and afterwards, under an order of the court so directing him,

sold the same, with the good will of the ﬁrm, at public sale.

The order of sale contained an express provision that the pur-

chaser should have the right to carry on the business as the

successor of the ﬁrm, and was so made without objection

from any of the partners, all of whom were parties to the

action. The plaintiffs and Bradley were competing bidders

at the sale, when the latter, bidding more than his com-

25

pany, to enjoin the use by the defendant of the name "Snyder
Manufacturing Compan·y," and especially the use of the word
"Snyder" in that name. The plaintiffs, who are now, and for
several years past have been, engaged in business as manufacturers of certain kinds of go-0ds at the city of Piqua, in this
state, for many years before carried on tbe same kind of a business at Ashtabula, also in this state, and by their skill and
attention to business established a valuable reputation in their
business, whiGh was carried on under the name of Snyder &
Son. Then, on the 7th day of September, 1887, they and two
othe1· persons formed·a copartnership with \V. H. Bradley, who
was the owner of a manufactory at Ashtabula, employed in
the manµfactnre of goods similar to those made by the plaintiffs, for the purpose of combining the business of the parties,
and thereafter continuing the same as one concern. Dy the
tt•1·ms of the partnership agreement, Bradley was to, and did,
contribute one-half of the capital, and, in addition thereto,
furnish the use of his manufactory without charge, and expend
at least $3,000 in putting the same in repair, as an offset to
which the plaintiffs were to, and did, put in the good will of
their business, and the.v and their two associa trs were to, and
did, contribute th!.> other half of the capital, and devote their
time and skill to the manufacture of goods and the general
management of the hushwss of the partnership; Bradley not
being required to give any time. or attention thereto. This
copal'tnership, whkh carried on its hnsiness under the firm
nnme of 8n~·der ~fnnufaeturing Company, continued for u
period of thrPe years, acquiring under that name aTh extensive
nnd profitable business, and a good reputation; :llld at its
termination, the pnrties bein:.t unable to effect a satisfactory
settlement~ the pl:.iintiffs, to obtain a s£>ttlement of its affairs,
commenced an action, in which a receiver was appoint<'d at
11H~ir instance. who took pos:;;ession of the partnership effectR,
and afterwards, under an order of the court so directing him,
sold the same, wHh the good will of the firm , at public sale.
The order of sale contaim•d an Pxpress provision that the purclinser should have the ri~ht to carry on the business as the
successor of the firm, and was so made wi1 hout ohjeetion
from any of the partners. all of whom were parties to the
nction. The pJaintiffs and BrndlPy were compPtin~ bidders
a.t the saJe, when the latter, bidding more than his com-
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petitors for the assets and good will of the ﬁrm, and being the

highest bidder therefor, became the purchaser. The sale was

duly conﬁrmed by the court, and the property transferred to

Bradley, who shortly thereafter, with other persons, organized

a. corporation under the laws of this state, with the name of the

“Snyder Manufacturing Company,” for the purpose of con-

tinuing the business at the manufactory which had been oper-

ated by the ﬁrm; and the partnership effects and good will

that Bradley "had purchased were transferred, with the manu-

facturing plant, to the corporation, which. ha since, in its

corporate name, been doing business of like character to that

formerly done by the copartnership, and claiming to be its

successor. That manner of conducting it business by the

corporation was enjoined by the judgment which it is sought

here to have reversed; and whether there should be a reversal

or not, it is conceded, depends on the effect of Bradley’s pur-

chase of the assets, including the good-will of the partnership,

and their transfer by him to the defendant corporation. Did
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the defendant in that way acquire the right to carry on a busi-

ness in the name adopted by it, like that which had been done

by the previously existing partnership, and as its successor?

Burke <£ Ingersolls and A. A. Thayer, for plaintiff in error.

Theodore Hall and Dickey, Carr xﬁ Goff, for defendants in

error.

W1LLIAMs, J . (after stating the facts.) \Vithout attempting

an accurate or exhaustive deﬁnition of the good will of a busi-

ness, it may be said that it practically consists of that favor-

petitors for the assets and good will of the firm, and being the
highest bidder therefor, became the purchaser. The sale was
duly confirmed by the court, and the property transferred to
Bradley, who shortly thereafter, with other persons, organized
a corporation under the laws of this state, with the name of the
"Snyder Manufacturing Company," for the purpose of continuing the business at the manufactory which had been operated by the firm; and the partnership effects and good will
that Bradley had purchased were transferred, with the manufacturing plant, to the corporation, which. bas since, in its
corporate name, been doing business of like character to that
formerly done by the copartnership, and claiming to be its
successor. That manner of conducting its business by the
corporation was enjoined by the judgment which it is sought
here to have reversed; and whether there should be a reversal
or not, it is c-Ollceded, depends on the effect of Bradley's purchase of the assets, including the good-will of the partnership,
and their transfer by him to the defendant corporation. Did
the defendant in that way acquire the right to carry on a business in the name adopted by it, like that which had been done
by the previously existing partnership, and as its successor?

able disposition or inclination of persons to extend their

patronage to the business on account of the reputation it has

established; and, as the business is always associated with

Burke~

Ingersolls and A. A. Thayer, for plaintiff in error.

the name under which it is conducted, the name becomes a.

part, and often an important part, of its good will. The good

will of a copartnership is regarded in law as property, consti-

tuting a part of its assets, and having a salable value in con-

Theodore Hall and Dickey, Carr
error.

~

Goff, for defendants in

nection with its tangible property, sometimes exceeding all

its other assets, because of the advantages aﬁ'orded a pur-

chaser of retaining an established custom, and enlarging

it. As a general rule, when it become necessary to sell the

partnership effects, the good will should be valued and sold

WILLIAMS, J. (after stating the facts.) 'Vitbout attempting
un accurate or exhaustive definition of the good will of a business, it may be said that it practically consists of that favor·
able disposition or inclination of persons to extend their
patronage to the business on account of the reputation it has
established; and, as the business is always associated with
1 the name under which it is conducted, the name becomes n.
\ part, and often an important part, of its good will. The good
\will of a copartnership is regarded in law as property, consti'tuting a part of its assets, and having a salable value in connection with its tangible property, sometimes exceeding all
its other assets, because of the advantages afforded a purchaser of retaining an established custom, and enlarging
it. As a general rule, when it herome necessary to sell the
partnership effects, the good will sh<>uld be valued a.nd sold

__ __ __~
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with, and as a part of, them, and ordinarily it passes by a

sale of them, though not expressly mentioned. It is well set-

tled that, when a partner sells his interest in the business to a

copartner, without a reservation or exception of the good will,

the purchaser is entitled, not only to continue the business in

the name of the ﬁrm, and as its successor, but he may prevent

the selling partner or other person from carrying on business

in that way; and no good reason -is apparent why the same

result should not attend a purchase of the entire assets and

good will of the ﬁrm, by one of the partners, at a sale thereof,

made under an order of court, in a proceeding to which the

partners were parties, especially if the sale be so made at their

instance and for their beneﬁt. Indeed, the authorities appear

to go further, and maintain that, upon the dissolution of a

copartnership, there b-cing no agreement betwcenits members
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to the contrary, the court, having the parties before it, may

order the good will to be sold or disposed of as may be deemed

most advantageous to the partners; and that the purchaser at

such sale, though a stranger to the ﬁrm, may lawfully continue

the use of the ﬁrm name in carrying on the business thereafter.

And that seems but the lo-gical result of the rule that the rights

mentioned belong to a partner who becomes a purchaser at

such sale; for, in order to insure a fair sale, all bidders should

stand upon an equality, which -would not be so if the rights

acquired at the sale were to.be varied or made to depend upon

the relation which the purchaser had sustained to the partner-

ship, or other individual circumstance. The salable value of

the good will is whatever it is worth in the market when open

to untrammeled competition; and when brought to that test

for the beneﬁt of the partners, it is not for them to assert that

the purchaser obtained less than they authorized to be sold or

induced him to believe he was buying. _

It is contended that Bradley did not become the owner of

the good will of the late ﬁrm of which he was a member, by

his purchase at the receiver’s sale, because (1) the good will of

the plaintiffs was put into the ﬁrm as an offset to the use of

Bradley’s manufactory, and only for the period agreed upon for

the duration of the partnership, and therefore, at the expira-

tion of that period, the plaintiffs were reinvested with their

good will, as was Bradley with the possession of his property;

(2) the order of the court under which the sale was made

with, and as n part of, them, and ordinarily it passes by a
t>ale of them, though not expressly mentioned. It is well set·
tied that, when a partner sells his interest hi the business to a
copartner, without a reservation or exception of the good will,
the purchaser is entitled, not only to continue the business in
the name of the firm, and as
Emcc-E>ssor, but he may prevent
the selling partner or other person from carrying on business
in that way; and no good reason is appa.rent why the same
result should not attend a purchl!se of the entire a.ssets and
good will of the fl.rm, by one of the partners, at a sale thereof,
made under an order of court, in a proceeding to which the
partners were parties, especially if the sale be so made at their
instance and for their benefit. Indeed, the authorities appear
to go further, and maintain that, upon the dissolution of a
c<>partnership, there being no agreement between .its members
to the contrary, the court, having the parties before it, may
order the good will to be sold or disposed of as may be deemed
most advantageous to the partners; and that the purchaser at
such sale, though a stranger to the firm, may lawfully continue
the use of the firm name in carrying on the business thereafter.
And that seems but the logical result of the rule that the rights
menti-Oned belong to a partner who becomes a purchaser at
such sale; for, in order to insure a fair sale, all bidders should
stand upon an equality, which ·would not be so if the rights .
acquired at the sale were to.be varied or made to depend upon
the relation which the purchaser had sustained to the partnership, or other individual circumstance. The salable value of
the good will is whatever it is worth in the market when open
to untramm~led comp<'tition; and when brought to that test
for the benefit of the partners~ it is not for them to assert that
the purchaser obtained less than they authorized to be sold or
induced him to believe be was buying.
It is contended that Bradley did not become the owner Df
the good will of the late firm of which he was a member, by
ltis purchase at the receiver's sale, because (1) the good will of
the plaintiffs was put into the firm as an offset to the use of
Rradley's manufactory, and only for the period agreed upon for
the duration of the partnership, and therefore, at the expitation of that period, the plaintiffs were reinvested with their
good will, as was Bradley with the possession of his property;
(2) the order of the court under which the sale was made

its
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expressly excludes any right on the part of the purchaser to

make use of the ﬁrm name; and (3) the good will ceased upon

the termination of the partnership, and consequently could

not be sold.

1. With respect to the ﬁrst of these propositions, it may be

observed that what the order of the court directed to be sold,

and what the receiver, under its authority, ‘in fact sold, was,

not the good will or property of the plaintiffs, but those belong-

ing to the ﬁrm. The plaintiffs’ business and its good will, as

they existed at the formation of the partnership, were absorbed

and merged into those of the ﬁrm, and went to make up its

assets, and, in so far as they did so, became the property of the

ﬁrm, subject to sale under the order with its other effects, and

with them vested in the purchaser. Conceding, however, that

the plaintiffs, at the expiration of the partnership into which

they h-ad entered with Bradley, were restored to the good will

‘which belonged to their business when the partnership was

iformed, and were entitled to resume that business under the

name they had formerly used, it is not perceived how that

could operate to vest in them any part of the good will of the

sale.
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Iﬁrm, or prevent its vesting in Bradley under the receiver’s

2. The order under which the sale was made, directs the

receiver to sell all of the property of the ﬁrm “as a whole,

‘including the good will,” and provides that “the purchaser

shall have the right to carry on the business as successor to

the Snyder Manufacturing Company,” but states that “the

court does not pass upon or make any order whatever as to

what name said purchaser would have the right to use in car-

rying on said business.” The last clause of the order is relied

upon a.s excluding any right, on the part of the purchaser

under it, to employ the name of the ﬁrm in any business he

might choose to carry on after the purchase, and as further

excluding any authority to do such business -as the successor

of the ﬁrm. But it is obvious the clause has not that operation.

Instead of being an adjudication abridging the rights of the

purchaser with regard to the use of the ﬁrm name, its design

was to leave the determination of those rights, in any contro-

versy that in-ight thereafter arise concerning them, unaileeted

by the order. And, as a partner who purchases the property

and good will of the copartnership becomes entitled to the use

t'xprc-ssly excludes any right on the part of the purchaser to
m:tke use of the firm name; and (3) the good will ceased upon
the termination of the partnership, and consequently could
not be sold.
1. ·with rPspect to the first of th<>se propositions, it may be
obsern"Cl that what the order of the court directed to be sold,
and what the receiver, under its authority, in fact sold, was,
not the good will or property of the plaintiffs, but those belong·
ing to th.e firm. The plaintiffs' business and its good will, as
they existed at the formation of the partnership, were absorbed
and merged into those of the firm, and went to make up its
nssets, and, in so far as they did so, became the property of the
firm, subject to sale und·e r the order with its other effects, and
with them Yested in the purchaser. Conceding, however, that
1 he plaintiffs, at the expiration of the partn<>rsbip into which
they had entered with Bradlc>y, were restored to the good will
.which belonged to their business when the partnersl1ip was
1formed, and were entitll"d to resume that business under the
name they had formerly used, it is not perceivl"d bow that
could operate to vest in them any pnrt of the good will of the
1ftrm, or preYent its vesting in Bradley under the receiver's
sale.
2. The orcler under which the sale was made, directs the
recei11er to sell all of the property of the firm "as a whole,
•including the good will," and provides that "the purchaser
shall have the right to carry on the business as succC>ssor to
the Snyder l\lanufacturing Company," but states that "the
court d-0es not pass upon or make any order· whateYer as to
what name said purchaser would lrnve the right to use in carrying on said business." The last clause of the oruer is relied
upon as excluding any right, on the part of the purcl:aser
under it, to employ the name of the firm in any busim•ss he
might choo~e to carry on after the purchasc>, and as further
excluding any authority to do such business tl1S the succ~ssor
of the firm. But it is obvious the clause has not that operation.
Instead of bPing an adjudication abridging the rig-hts of the
purchaser with rPgnrd to the use of the firm name. its design
was to leave the det<>rmination of thoi;;e rights, in any contI'O·
versy that rr..ight thereafter ari:"e concl'rning them, unaffected
by the order. And, as a partner who purchases the property
and good will of the coparlner~d1ip bceom~s entitled to the use
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of the ﬁrm name, in the absence of a stipulation forbidding it,

SNYDER MANUFACTUHING

Co.

VS. SNYDER.

l!l7

an express provision in the sale, or the order of the court

under which it was made, that the purchaser should have that

right, was unnecessary.

3. The proposition mainly urged in support of the judgment

below is that the good will of a copartnership can exist only

so long as it is a going concern, and, ceasing upon the termi-

nation of the partnership, is not thereafter a subject of sale.

It may be that, when a ﬁrm is dissolved, its effects distributed,

or sold in parcels to purclrnser not wishing to embark in a

similar business, and its affairs are wound up, its go-od will is

dissipated and lost; but that results from the acts of the part-

ners themselves in making such a disposition of the assets as

renders the good will unavailable as a salable article, for it is

not a distinctive article of property, which may be sold sep-

arate from the tangible effects of the partnership, and in "that

sense it may be said to cease when the partnership is so wound

up. That, in substance, is the scope and purport of the rule

declared in the cases cited in the brief of the defendant in

error. In neither of the cases was the question here presented
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involved. But the doctrine maintained, both in England and

this country, where the copartnership is wound up in the man-

ner indicated, is that the good will remains the undivided

property of the members of the ﬁrm, either or any of whom

may thereafter lawfully use the ﬁrm name if they desire to

continue in business, although the name of the partner so

using it does not appear in that of.the ﬁrm. Banks vs. Gibson,

34 Beav. 566; Bradbury vs. Dickens, 27 Beav. 53; Caswcll rs.

‘Hazard, 121 N. Y. 484, 24‘ N. E. Rep. 707; Dou_r/herty vs. Van Nos-

trand, Hoﬁ. Ch. 58. The proposition contended for, if sus-

tained, would practically destroy the value of the good will

as an asset of the partnership, and entail upon its members,

in many instances, serious loss. As partnerships rest upon

the agreement of the parties, express or implied, a dissolution

occurs, and a new partnership is formed, whenever a partner

retires or a new one is admitted; and if, when that occurs, the

good will of the dissolved ﬁrm should cease, and could neither

be acquired by the new ﬁrm nor transferred by any sale made

by the members of the old 0-ne,though expressly included in

the sale of its eﬁocts, its value as an asset of the ﬁrm would

disappear. Yet, it is commonly known that the good will con-

stitutes an important, and sometimes a controlling, parfof the

of the firm name, in the abs€nce of u stipulation for·bidding it,
an express provision in tlte sale, or the order of the court
under which it was made, that the purchaser should have that
right, wa.s unneces1mry.
3. The proposition mainly urged in support of the judgment
below is that the good will of a copartm•rship can exist only
so long as it is a going concern, and, ceasing upon the termination of the partnership, is not thereafter a subject of sale.
It may be that, when a finn is dii-;solved, its efTects distributed,
or sold in parcels to purdrasers not wishing to embark in a
similar business, and its affairs are wound up, its good will is
dissipated nnd Jost; but that results from the acts of the partners themseln~s in making such a dispo-sition of the assets as
renders the good will unavailable a.s a salable article, for it is
not a distinctive article of property, which may be sold separate from the tangible effects of the partnership, and in -that
sense it may be said to cease when the partnership is so wound
up. That, in substance, is the scope and purport of the rule
declared in the cases cited in the brief of the defendant in
error. In neither of the cases was the question here presented
involved. But the doctrine maintained, both in Englan·d and
this country, where the copartnership is wound up in the manner indicated, is that the good will remains the undivided
property of the members of the firm, either or any of ~horn
may therea.fter lawfully use the firm name if they desire to
continue in business, although the name of the partner so
using it does not appear in that of. the firm. Banks t:s. Gi1Json,
34 Beav. 566; Bra<lbur11 t)s. Dickens, 27 Beav. 5!1; Caswell n~.
·Hazard, 121 N. Y. 484, 2.f N. E. Rep. 707; Dour11terty rs. Van No~
frand, Hoff. Ch. 58. '.rhe proposition contended for, if sustained, would practically destroy the value of the good ~ill
as an asset of the pai·tnership, and entall upon its members,
in many instances, serious loss. As partnerships rest upon
the agreement of the parties, express or implied, a dissolution
occurs, and a new partnership is formed, whenever a partnn
retires or a new one is adm:itted; and if, when that occurs, the
good will of the dissolved finn should c<>ase, and could neither
be acquired by the new firm nor transferred by any sale made
by the members of the old one,though expressly included in
the sale of its effects, its value as an asset of the firm would
disappear. Yet, it is rommonly known that the goo~ wilf constitutes an important, and sonwt ilnes a controlling, part' of the
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haw, that, in cases of the kind mentioned, the purchaser obtains

'the good will, including the right to the use of the ﬁrm name

in the continued prosecution of the business. In so holding,

'-the courts give effect to the intention of the parties as dis-

fclosed by the transaction. Where the partners themselves

jmake a sale of the ﬁrm effects, including the good will, the

lintention and understanding is manifest that the purchaser

shall acquire and enjoy every advantage and beneﬁt which the

‘ﬁrm had, so far as the parties are capable of transferring the

-same; and, when a sale is made under an order of court, in

a proceeding to which the partners are parties, that intention

is not less plainly inferable. The object to be accomplished

tin making the sale, in either mode, of the go-od will, with the

-other partnership effects, is to enhance the value of the assets

lby inducing persons to bid more for them than they otherwise

!WOI1l(1, under the belief that the purchaser will obtain all the

‘beneﬁts of the good will; and, when the sale is made and con-

-summated on that basis, it would be neither just nor equitable

‘to permit the vendors to deprive the purchaser of anything

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:07 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

they undertook to sell, and for which they have been paid.

‘The good will being thus sold as a thing of value, and paid

ifor by the purchaser as such, to deny him the beneﬁt of it

~would operate as a fraud, which the law will not sanction.

We are not reluctant, therefore, in holding that, upon the

dissolution of a trading copartnership, its assets, including

the good will of the business, may be sold as a whole, either

=by the partners directly, or through a receiver, under an order

made by a court in a ease to which they are parties; and that

Ia purchaser thereof under either method of sale is entitled to

continue the business as the successor of the ﬁrm, and make

mse of the ﬁrm name for that purpose; and, further, that, where

ithe purchaser transfers the property so acquired by him to

Ia corporation of which he is a member, organized to succeed

to the business, it may eairry on the business, in the same man-

ner, under a corporate name including the name which had

been used by the ﬁrm. Iron Works Co. es. Payne-, 50 Ohio St.

115, 33 N. E. Rep. SS. 1!) L. R. A. 82. If it is desired to limit the

right of the purchaser or his vcndee in thie use of the ﬁrm

name, or exclude such right altogether, it should be done by

stipulation in the contract when the sale is made by the part-

ners, or by a provision to that effect in the order, when the

iconsideration for the purchase, nnd it bas long been the settled
~aw, that, in cases of the kind mentioned, the purchaser obtains
'the good will, including the right to the use of the firm name
'in the oontinued prosecution of the business. In so holding,
~he courts give effect to the intention of the parties as dis'.closed by the transaction. \Vherc the partners tllemselves
;nake a. saJe of the firm effects, including the good will, the
~ntention nnd understanding is manifest that the purchaser
t1hall acquire and enjoy every advnntage and benefit which the
lfi.rm bad, so fnr as the parties al'e capable of transferl'ing the
isame; and, when a. sale is made under an order o-f court, in
a proceeding to which the partners are parties, that intention
is not less plainly inferable. The object to be accomplished
tin ma.king the Rale, in eitht>r mode, of the good will, with the
·other partnership effects, is to enhance the value of the assets ·
.'by inducing persons to bid more for them than they otberwis~
1would, under the belief that the purchaser will obtain nll the
\benefits of the good will; and, when the sale is mad~ and con·summated on that basis, it would be neither just nor equitable
'to permit the vendors to deprive the purchaser of anything
they undertook to sell, and for which they have been paid.
'The good will being thus sold as a thing of value, and paid
1for by the purchaser as such, to deny him the benefit of it
•would operate as a. fraud, which the law will not sanction:
We are not reluctant, therefore, in holding that, upon the
dissolution of a trading copartnership, its assets, including
the good will of the business, may be sold as a. whole, either
:by the partnel'S directly, or through a receiver, under an order
made by a court in a case to which they ar~ parties; and that
ta purchaser thereof under either method of sale is entitled to
.continue the business as the successor of the firm., and make
1use of the firm name for that purpose; and, further, that, where
rt he purchaser transfers the property so ncquired by him to
•a corporation of which he is a member, organized to succeed
to the business, it may ca1rry on the business, in the same manne>r, under a corporate name including the name which had
lH~en usc>d by the firm. Iron Worlcs Co. t·s. Payne, 50 Ohio St.
115, 33 N. R. IlPp. ~8. rn LR. A. 8~. If it is dc:sii'~d to limit the
right of the purch:rner or his vc>mke in th:e use of the firm
name, or exe1ude surh ri~ht alto~ether, it should be done by
stipulation in the contract wh:'n the i;;aJe is made by the partners, or by a provision to that cITPct in the <Jrder, when the
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sale is made through the court. In the ca.se of Horton M anu-
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facturing Co. cs. Horton Manufacturing Co., 18 Fed. Rep. 816,

cited by counsel for the defendant in error, a copartnership,

without any consideration, obtained the consent of a person

not a member to use his name in, and as part of, the ﬁrm name.

That consent, the court held, amounted to a mere license,

revocable at pleasure, and the partnership so obtaining it

could not, without the consent of such person, “transfer the

right to another company or corporation to make a like use

of the name.” But that case cannot be regarded as an author-

ity against the claim made by the plaintilf in error in this

case; for, where-the partners themselves make a sale of their

ﬁrm’s good will, which carries with it the right to use the ﬁrm

name, or authorize such sale'to be made, it cannot be said

that the use of the name, either by the purchaser, or those suc-

ceeding to the business, is without their consent. As said by

the court in the case just cited, on page 819: “If one has made

of his own name a trade mark, and then transfers to another

his business, in which his name has been so used, the right

to continue such use of the name will doubtless follow the
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business as often as it may be transferred.” '

Upon the facts admitted by the pleadings, the judgment of

the circuit court must be reversed, and judgment rendered for

the plaintiff in error.

Judgment accordingly.

No'rE.—See l\Iechem’s Elem. of Partn., §§ S6, 67. 88, 89.

Compare also with preceding and following cases.

TREGO vs. HUNT.’

English House of Lords, 18.95.

[1890] A. 0. '1.

For some years prior to 1876 \Villiam Henry Trego, the hus-

band of the appellant, Anna Trego, had carried on business

as a varnish and japan manufacturer at Bow and in London,

under'the name of Tabor, Trego & Co. In 1876 he took the

respondent into partnership, but upon the terms that the good

sale is made through t~e court. In the ca.se of Horton Manu- .
facturing Co. vs. Horton Manufacturing Co., 18 Fed. Rep. 816,
cited by counsel for the defendant in error, a copartnership,
without any consideration, obtained the consent of n pers<>n
not a member to use his name in, and as part of, the firm name.
That consent, the court held, amounted to a mere license,
revocable at pleasure, and the partnership so obtaining it
could not, without the consent of such person, "transfer the
right to another company or corporation to make a like use
of the name." But that case cannot he regarded as an authority against the claim made by the plaintiff in error in this
case; for, where the partners themselves make a sale of their ·
firm's good will, which carries with it the right to use the firm
name, or authorize such sale 'to be made, it cannot be said
that the use of the name, either by the purchaiser, or those succeeding to the business, is without their consent. As said by
the c~urt in the case just cited, on pnge 819: "If one has made
of his own name a trade mttrk, and th~n transfers to another
his business, in which his name has been so used, the right
to continue such use of the name will doubtles~ follow the
business as often as it may be transferred."
Upon the facts admitted by the pleadings, the judgment of
the circuit court must be reversed, and judgment rendered for
the plaintiff in error.
Judgment accordingly.
NOTE.-See l\Iechem's Elem. or Pnrtn., §~so, 67. 88, SD.
Cowpare also with prece~g and followiug cases.

TREGO vs. HUNT:
English House of Lords, 1895.
(1806] A. C. 7.

For some years prior to 1876 'Yi11iam Henry Trego, the husbnnd of the appellant, Anna Trego, Irnd carriecl on business
as a varnish .and japan man~f.acturer at now and in London)
under'the nnme of Tabor, Trego & Co. In 1876 be took the
respondent into partnership, but upon t11e terms that the good
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will of the business should be and remain the sole property

of “’illiam Henry Trego. The partnership continued until

his death, in 1888. In February, 1889, a partnership agree-

ment was made between the appellants and the respondent

that they should carry on the business under the old style of

Tabor, Trego 8: Co., for a term of seven years, computed from

January 1, 1889. The agreement provided that the good will

should nevertheless be and remain the sole property of Anna

Trego. In December, 1894, the appellants found that the

respondent had employed a clerk of the ﬁrm, out of oﬁice

hours, to copy for him the names, addresses, and businesses

of all the ﬁrm's customers. The respondent admitted that his

object in having the list made was to acquire information

which would enable him,‘ when the partnership expired, to can-

vass these persons, and to endeavor to obtain their custom for

himself. The appellants accordingly brought this action, and

moved for an injunction to restrain the respondent from mak-

ing any copy of or extract from the partnership books for any

purpose other than the purpose of the partnership business.

S'rmr.1_\'o, J. made no order, and this decision was affirmed
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by the court of appeal. ‘(Lord Hsnsnunr, Lmnnm and A. L.

SMITH, L. J .J.) [1895] 1 Ch., 462.

H astlngs, Q. 0., and C'ozens—Hardy, Q. 0'. (Leigh Clare, with

them), for the appellants.

Sir R. E. Webster, Q. 0., and Buckley, Q. 0'. (George Hender-

son with them.)

Lord Hnnscnnnn. My Lords, a very impo-rtant question

which has given rise to much difference of judicial opinion

presents itself for decision in the present case. [His lord-

shi stated the facts set forth above and c nt'u

~.,km °"""“ ' f" nu: ' “ 4‘-J

will of the business should be and remain the sole property
of "rilliam Henry Trego. The partnership continued until
bis death, in 1888. In February, 1889, a partnership agreement was made between the appt>llants and the respondent
that they should carry on the bu~iiwss under the old style of
Tab<>r, Treg-o & Co., for a term of seven years, computed from
January 1, 1889. The agreement provided that the good will
should nevertheless be and remain the sole proprrty of Anna
Trego. In Dc>rember, 18!>4, the appellants found that the
respondent had employed a clerk of the firm, out of oflire
hours, to copy for him the names, ndJresses, and bnsinesses
of all the firm·s customers. The> r<'spoudent admitted that bis
object in h:n·ing tb.e list made was to acquire infoi·mation
which would <>nable him,, when the partnersllip expired, to can·
vass these persons, and to endeavor to obtain their custom for
himself. The appPllants accordingly brought this action, and
moved for an injunction to restrain the respondent from making any copy of or extract from the partnership books for any
purpose otb~r than the purpose of the partner1d1ip business.
RTmL1:-;o, J. made no order, and this decision was affirmed
by the court of appeal. . (J..ord HALSBURY, LINDLEY and A. L.
SMITH, L. J.J.)
[18!}5] 1 Ch., 462.

been admitted in the argument, and for the purposes of it, that

the defendant intends, in the event of the partnership coming

to an end at the beginning of next year, to use this list for

the purpose of soliciting the customers of the present ﬁrm.

He proposes then to engage in a business of a similar nature

to that carried on by the ﬁrm, and the question which I have

to decide is whether he is entitled to make such a use of

the list.” .

It seems clear, therefore, that the point in contest before

Hastings, Q. C., and Cozens-Hardy, Q. 0. (Leigh Clare, with
them), for the appellants.
Sir R. E. Webster, Q. C., and Buckley, Q. 0. (George Hcnder1on with them.)

.

Lord HERSCHELL. My Lords, a very impo·rtant question '
which has given rise to much difference of judicial opinion
presents itself for decision in the prC'sent ca.se. fllis lordship stated thE; facts set forth.= and ~q,ntln~t
S'l'tftt5Hl8' 1J., il.':'9:-U-~r''l
i~@isi~R wa& &ftiPIBed
been admitted in the argument, and for the purposes of it, that
the defendant intends, in the event of the partnership coming
to an end at the beginning of next year, to use this list for
the purpose of soliciting the customers <>f the present firm.
He proposes then to engage in a business of a similar nature
to that carded on by the firm, and th<: question which I have
to decide is whether he is entitled to make such a use of
the list."
It seems clear, therefore, that the point in contest before

Tnnoo vs. HUNT. 201

TnEoo vs.

the learned judge who heard this-motion was whether the

HUNT.

201

respondent was entitled to make use of the list of the custom-

ers of the ﬁrm which he had obtained in order to canvassthem

when he started business on his own account. I mention this

because it may have been open to contention on behalf of the

respondent that he was at all events entitled, whilst he

remained a) partner, to make copies of the partnership books,

and that it was premature to come to the court to restrain the

use of these copies even if he were not entitled when he ceased

to be a partner to canvass the customers of the ﬁrm-; but in

view of the fact that the respondent threatened to use the list

for the purpose of canvassing the persons named therein, and

having regard to the course taken before the learned judge,

I think it would have been open to him to grant an injunction,

though not in the terms prayed for, if the canvassing of those

customers would be a wrongful act on the part of the

respondent. -

STIRLING, J., and the court of appeals had, I think, no alter-

native but to refuse to grant any injunction. They were bound

by the decision of the court of appeal in the case of Pearson vs.
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Pearson, 27 Ch. D. 145, that, even though the good will belongs

to one of the partners, it is lawful for the other, on the termi-

nation of the partnership, to canvass the customers of the

ﬁrm. Consistently with that decision, I think it would have

been impossible to hold that the appellants were entitled to

an injunction. That case is, however, open to review by your

lordships, and the real question in the present case is whether

it was well decided.

The question whether a. person who had sold the good will

of his business was entitled afterwards to canvass the cus-

tomers of that business came ﬁrst before the courts for deci-

sion in the case of Labouchere vs. Dawson, L. R. 13 Eq. 322. Lord

ROMILLY, M. R., answered in the negative._ He was of opinion

that the principles of equity must prevail, and that persons

are not at liberty to depreciate the thing which they have sold.

He considered that the defendant was not entitled personally,

or by letter, or by his agent or traveler, to go to anyone who

was a customer of the ﬁrm and to solicit him not to continue

business with the old ﬁrm but to transfer it to him; that this

was not a fair and reasonable thing to do after he had sold the

good will. 'He accordingly granted an injunction to restrain

26

the learned judge who heard this motion was whether the
respondent was entitled to make use of the list of the customers of the firm which be had obtained in order to canvass.tllt•m
when he started business on his own account. I mention thi~
because it may have been open to contention on behalf of the
respondenttthat he was at all events entitled, whilst he
remained apartner, to make oopies of the partnership books,
and that it was premature to come to the court to restrain the
use of these copies even if he were not entitled when he ceased
to be a partner to canvass the customers of the firm; but in
view of the fact that the respondent threatened to use the list
for the purpose of canvassing the persons named therein, and
having regard to the course taken before the learned judge,
l think it would have been open to him to grant an injunction,
though not in the terms prayed for, if the canvassing of those
customers would be a wrongful act on the part of the
respondent.
S·.rmLING, J., and the court of appeals had, I think, no alternative but to refuse to grant any injunction. Tltey weI"e bound
by the decision of the court of appeal in the case of Pearson vs.
Pearson, 27 Ch. D. 145, that, even though the good will belongs
to one of the partners, it is lawful for the other, on the tem1ination of the partnership, to canvass the customers of the
firm. Consistently with that decision, I think it would have
been impossible to hold that the appellants were entitled to
an injunction. That case is, however, open to review by your
lordships, and the real question in the present case is whether
it was well decided.
The question whether a person who had sold the good will
of his business was entitled afterwards to canvass the customers of that business came .first before the courts for decision in the case of Labouchere 1;s. Dau:son, L. R. 13 Eq. 3~~. Lord
RoMILLY, M. R, answered in the negative. _ Ile was of opinion
that the principles of equity must prevail, and that persons
are not at liberty to depreciate the thing which they have sold.
He considered that the defendant was not entitled personally,
or by letter, or by his agent or traveler, to go to anyone who
was a customer of the firm and to solicit him not to oontinue
business with the old firm but to transfer it to him; that this
was not a fair and reasonable thing to do after he bad sold the
good will. He accordingly granted an injunction to restrain

26
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the defendant, his partners, servants, or agents from applying
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to any person who was a customer of the old ﬁrm prior to the

date of the sale, privately, by letter, personally or by a trav-

eler, asking such customers to continue to deal with the

defendant'or not to deal with the plaintiffs.

In the ease of Ginesi vs. Cooper, 14 Ch. D. 596, Sir George

Jnssnn, M. R., followed the decision in Labouchcrc rs. Dawson,

L. R. 13 Eq. 322, and expressed in very strong terms his con-

currence with it. He granted an injunction restraining the

defendants, their clerks, servants, agents, workmen, or others,

from soliciting or in any way endeavoring to obtain the cus-

tom of or orders for goods similar in character to those dealt

in by the old ﬁrm from such of the customers as were custom-

ers of the old ﬁrm, or from attempting to take away any por-

tion of the business bought by the plaintiff. This was all that

the plaintiff in that case asked for; but the learned judge went

further, and expressed a strong opinion that a man who sold

the good will of his business must not only refrain from solicit-

ing the old customers to deal with him, but must not deal with

them. It was not, he said, necessary to decide it on that
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occasion; but he stated it because he thought what the mean-

ing of selling the good will of a trade or business is should be

thoroughly understood.

In the case of Lcggott vs. Barrett, 15 Ch. D. 306, which came

before the same learned judge shortly afterwards, he acted

upon the same view, and extended the injunction to restrain

the defendant from dealing with the customers of the old ﬁrm.

From this judgment there was an appeal; but the appellant

conﬁned his appeal to that part of the order which restrained

him from dealing with the customers of the old ﬁrm». He made

no objection to the injunction so far as it restrained him from

canvassing those customers. The court of appeal dissolved

that part of the injunction of which the appellant complained.

They thought they could not on any just principle prevent the

defendant from supplying a man with goods if he applied for

them; that there was no implied obligation upon him, either

legal or moral, to shut his door against a customer who came

to him of his own free will; that a sale of good will did no-t

involve an implied contract not to deal with any customers

of the old business the good will of which was sold. The case

is chieﬂy important for present purposes, in so far as it dis-

the defendant, his partners, servants, or agents from applying
to any p~rson who was a cµstomer of the old firm prior to the
date of the sale, privately, by letter, personally or by a traveler, asking such customers to continue to deal with the
defendant· or not to deal with the plaintiffs.
In the case of Ginesi t:s. Cooper, U Ch. D. 596, Sir George
JESSEI,, M. R., followed the d?dsion in Labouchere t:s. Dawson,
L. R. 13 Eq. 322, and expressed in very strong terms his concurrence with it. He granted an injunction restraining the
defendants, their cl2'rks, servants, agents, workmen, or others,
from soliciting or in any way endeavoring to obtain the custom of or orders for goods similar in character to those dealt
in by the old firm from such. of the customers as were customers of the old firm, or from attempting to take away any portion of the business bought by the plaintiff. This was all that
the plaintiff in that case asked for; but the learned judge went
further, and expressed a strong opinion that a man who sold
the good will of .h is business must not only refrain from soliciting the old customers to deal with him, but must not deal with
them. It was not, he said, necessary to decide it on that
occasion; but he stated it because he thought what the meaning of selling the good will of a trade or business is should be
thoroughly understood.
In the case of Leggott vs. Barrett, 15 Ch. D. 306, which came
before the same learned judge shortly afterwards, he a.eted
upon the same view, and extended the injunction to restrain
the defendant from dealing with the customers of the old firm.
From this judgment there was an appeal; but the appellant
confined his appeal to that part of the order which restrained
him from dealing with the customers of the old firm. He made
no objection to the injunction so far as it restrained him from
canvassing those customers. The court of appeal dissolved
that part of the injunction of which the appellant complained~
They thought they could not on any just principle prevent the
defendant from supplying a man with goods if he applied for.
them; that there was no implied obligation upon him, either
legal or moral, to shut his door against a customer who came
to hi.m of his own free will; that a sale of good will did not
involve an implied contract not to deal with any customers·
of the old business the good will of which was sold. The case .
is chiefly impon:ant for present purposes, in so far as it dis-
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closes the view taken by the learned judges, who, on that

occasion, constituted the court of appeal, on the point now

'fllEOO VB. liUNT.
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under consideration.

In the case of Pearson rs. Pearson, 27 Ch. D. 145 to which

I shall have occasion to refer immediately, Co'r'roN, L. J ., stated

that the decision in Laboucherc vs. Dawson, L. R. 13 Eq. 322,

was doubted in Lcggott as Barrett, 15 Ch. D. 306, by J AMES,,L.

J ., and himself. This is no doubt correct so far as Co1"ro.\1, L. J .,

is concerned; but I am unable to ﬁnd any clear indication that

this was the view of JAMES, L. J. It is quite true that in an

early part of his judgment he said: “I do not like going much

into the case, because what I should say might perhaps be

considered to mean that the injunction which is submitted

to is too wide.” But in a. later part of the judgment he says:

“At ﬁrst it did not appear to me that we might, from the

equitable view of the case, say that the defendant shall be pre-

vented from dealing with_any customer or customers whom

he had solicited; but it appeared to me that that was too vague

and too wide.” He pointed out that a man might give the

order afterwards without any reference to previous solicita-
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tion. Further on, when discussing the effect of the agree-

ment, and showing that there was no implied obligation not

to deal with the customer, he says: “It means that you are

not to solicit customers.” The impression produced upon my

mind by the whole of the judgment is that the learned judge

had not arrived at the conclusion that Labouchcrc vs. Dawson,

L. R. 13 Eq. 322 was wrong. l3nn1"r, L. J ., expressed a decided

approval of that decision. He was of opinion that, on the sale

of a good will for a valuable consideration, there was an

implied contract that the vendor would not solicit former cus-

tomers, who were really the people who formed the good will.

The next case in which the matter was brought under the

consideration of the court of appeal was that of Walker vs.

Mottram, 19 Ch. D. 355. In that case the good will of the busi-

ness carried on by a bankrupt had been sold by his trusteesin

bankruptcy. It was sought afterwards to restrain the bank-

rupt from soliciting the customers of that business. Sir

Gnoncn Jnssnn, M. R., refused tojgrant an injunction on the

ground that the doctrine laid down in Labouclmrc vs. Dawson,

L. B., 13 Eq. 322, did not apply to the case of a bankrupt whose

business had been sold by his trustees. This judgment was

closes the view taken by the learned judges, who, on that
occasion, constituted the court of appeal, on the point now
under consideration.
In the case of Pearson -r:s. Pearson, 27 Ch. D. 145 to which
I shall have occasion to refer immediately, CoTTO)J, L. J., stated
that the decision in Labouchcre vs. Daicson, L. R. 13 Eq. 322,
was doubted in Lcg,qott vs Barrett, 15 Ch. D. 306, by J A:\rns,. L.
J ., and himself. This is no doubt correct so far as COTTON, L. J.,
is concerned; but I am unable to find any clear indication that
thh~ was the view of JA!lms, L. J. It is quite true that in an
early part of his judgment he said: "I do not like going much
into the case, because ·what I should say might perhaps be
considered to mean that the injunction whic3. is submitted
to is too wide." But in a later part of the judgment he says:
"At first it did not appear to me that we might, from the
(>quitable view of the cas~, say that the defendant shall be prevented from dealing with.any customer or customers whom
he bad solicited; but it appeared to me that that was too vague
and too wide." He pointed out that a man might give tlle
order afterwards without any reference to previous solicitation. Further on, when discussing the effect of the agree·
ment, and showing that there was no implied obligation not
to deal with the customer, he says: "It means that you are
not to solicit customers." The impression produced upon my
mind by the whole of the judgment is that the learned judge
bad not arrived at the conclusion thnt Laboucltcrc -vs. Dawson,
L. R. 13 Eq. 322 was wrong. BnETT, l.1. J., expressed a decided
approval of that decision. He was of opinion that, on the sale
of a good will for a valuable consideration, there was an
implied contract that the vendor would not solicit former CURtomers, who were really the pe-0ple who formed the good will.
The next case in which the matter was brought under tbe
consideration of the court of appeal was that of Walker t:.'l.
Mottram., 19 Ch. D. 3ri5. In that case the good will of th~ business carried on by a bankrupt bad been sold by his trustees in
bankruptcy. It wa.s sought afterwards to restrain the bankrupt from soliciting the customPrs of that business. Sir
GEORGE JESSEL, 1\1. R., refused to grnnt an injunction on the
ground that the doctrine laid down in Labouclwrc -rs. Dazc.<Jon,
TJ. R., 13 Eq. 322, did not apply to the case of a bankrupt wbosP.
bm;iness bad been sold by his trustees. This judgment was
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aﬂirmed by the court of appeal. Of the lord justices who then

constituted the court, BAGGALLAY, L. J., expressed a strong

doubt as to the correctness of the decision in Labouchere vs.

Dawson, L. R., 13 Eq. 322. He said that it appeared to him, as

at present advised, that it went far beyond what any of the pre-

vious decisions would have sanctioned. Lcsn and Lmnuar,

L. JJ., the other members of the court, said that the rule laid

down in Labouchcre vs. Dawson, L. R., 13 Eq. 322, had, it was

believed, been recognized and acted upon in practice, and,

whatever else might be said of it, the rule was in accordance

with the general opinion of what was fair and right, and was

easily applied.

In the case of Pearson vs. Pearson, 27 Ch. D. 145, the question

came again before the court of appeal. The facts were there

less favorable to the plaintiff than in the case of Labouchere

vs. Dawson, and BAGGALLAY and Lmnnnr, L. JJ., both consid-

ered that, even if Labouchere vs. Dawson was rightly decided,

the case then before them was not’ governed by it. Bacon.-

LAY and Co1"roz~:, L. JJ., however, distinctly rested their judg-

ments on the ground that the decision in Labouchere vs. Dawson
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was wrong and ought to be overruled. LINDLEY, L. J., on the

other hand, was of opinion that it was rightly decided. The

reason of BAGGALLAY, L. J., for dissenting from Labouchere vs.

Dawson, so far as it is disclosed by the report of his judgment,

appears to be that it went beyond a number of decision of a

higher court, and, as he thought, without sufficient reason.

Even assuming that the decision in Labouchere rs. Dawson

went beyond previous decisions, this does not seem to me to

afford any indication that it was wrong, unless it can be shown

that it was in conﬂict with the principles involved in those

earlier decisions. COTTON, L. J., examined the earlier deci-

sions and arrived at the conclusion that Lord Ennos was

against the notion that the vendor of the good will of a busi-

ness was, in the absence of express contract, to be restrained

from carrying on a similar business in the way in which he

might lawfully carry it on if there had been no sale of the good

will. The learned lord justice pointed out that Lord Romnnx

rested his decision in Labouchere rs. Dawson on the principle

that a man could not derogate from his grant. “But,” he said,

“it is admitted that a person who has sold the good will of his

business may et up a similar business next door and ay that

affirmed by the rourt of appeal. Of the lord justices who then
constituted the court, BAGGALLAY, L. J., expressed a strong
doubt as to the correctness of the decision in Labouchere vs.
Dawson, L. R., 13 Eq. 322. He said that it appeared to him, as
at present advised, that it went far beyond what any of the pre·
vious decisions would have sanctioned. Ll:'SII and LrnDLEY,
L. J,J., the other members of the court, said that the rule laid
clown in Labouchcre i·s. Datcson, L. R., 13 Eq. 322, had, it was
ht>lieved, been recognized and acted upon in practice, and,
whatever else might be said of it, the rule was in accordanc<>
with the general opinion of what was fair and right, and was
easily a.pplied.
In the case of Pearson vs. Pearson, 27 Ch. D. 145, the question
came again before the court of appeal. The facts were thl'r(•
less favorable to the plaintiff than in the case of Labouchere
t'B. Dairson, and BAGGAJ..LAY and LINDLEY, L. JJ., both consid·
ered that, eve~ if Labouchere vs. Daicson was rightly decided,
the case then before them was not" governed by it. BAGGALL.A.Y and CoTTON, L. JJ., however, distinctly rested their judgments on the ground that the decision in Labouchere vs. Dawson.
was wrong and ought to be overruled. LI:SDLEY, L. J., on the
other hand, was of opinion that it was rightly decided. The
reason of BAGGALL.&.Y, L. J., for dissenting from La.bouchere i·s.
Dawson, so far as it is disclosed by the report of his judgment,
appears to be that it went beyond a number of decisions of a
higher court, and, as he thought, with<>ut sufficient reason.
Even assuming that the decision in Labouchere vs. Dawson
went beyond previous decisions, this does not seem to me to
afford any indication that it was wrong, unless it can be shown
that it was in conflict with the principles involved in those
earlier decisions. COTTON, L. J., examined the earlier decisions and arrived at the conclusion that Lord ELDON was
against the n<>tion that the vendor of the good will of a business was, in the absence of express contract, to be restrained
from carrying on a similar business in the way in which be
might lawfully carry it on if there bad been no sale of the good
will. The learned lord justice pointed out that Lord RoMILLY
rested his decision in Laboucltere i·s. Dau;son on the principle
that a man could not derogate from his grant. "But," he said,
"it is admitted that a person who has sold the good will of his
business may set up a similar business next door and say that
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he is the person who carried on the old business; yet such
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proceedings manifestly tend to prevent the old customer from

going to the old place. I cannot see where to draw the line. If

he may, by his acts, invite the old customers to deal with him

and not with the purchaser, why may he not apply to them and

ask them to do so? I think it would be wrong to put such a

meaning on ‘good will’ as would give a right to such an injunc-

tion as has been granted in the present case.”

I propose now to examine the older authorities. I may state

at once, however, that I'can ﬁnd nothing in them inconsistent

with the decision in'Labouchere vs. Dawson. It no doubt went

beyond them, inasmuch a it dealt with a question not deter-

mined by them; but this seems to me to be no demerit, nor to

afford any indication that it was wrong. The earliest case

which has any bearing upon the point is that of Cruttwell vs.

Lye, 17 Ves. 335, 346, before Lord Ennox. The business of a

bankrupt, who was a carrier between Bristol and London, had

been sold by his assignees in bankruptcy. He afterwards com-

menced carrying on the trade of a carrier between Bristol,

Bath and London; but though the termini were the same the
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route employed was different. He addressed direct solicita-

tion to the public for the carriage of their goods, stating that

he had been reinstated in his business; and there was further,

in the opinion of the lord chancellor, so much probability of

direct solicitation to the customers of the old concern, in some

few instances that the fact might fairly be assumed. Under

these circumstances the purchaser of the bankrupt’s business

applied for an -injunction. The case was therefore the same

as Walker vs. Mottram, 19 Ch. D. 355, w=here Sir Gnonon Jas-

snn—than whom no one has more strongly insisted upon the

propriety of the decision in Laboucherc vs. Da-wson—was of

opinion that no injunction should be granted. The bankrupt

was no party to the contract of sale; there could therefore be

no implied contract on his part to be derived from it. It is

most material also to observe what was the nature of the

injunction then in question. It was whether the bankrupt

was to be restrained from carrying on the trade which he was

pursuing of carrying goods between Bristol, Bath and London.

The lord chancellor held that he could not be so restrained;

and I think it must now be taken as settled that the sale of the

good will of a business, even when the vendor himself is a

I3
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be is the person who carried on the old business; yet such
proceedings manifestly tend to prevent the old customer from
going to the old place. I cannot see where to draw the line. If
he may, by his acts, invite the old customers to deal with him
and not with the purchaser, why may he not apply to them and
• ask them to do so? I think it would be wrong to put such a
meaning on 'good will' as would give a right to such an injunction as has been granted in the present case."
I propose now to examine the older authorities. I may state
at once, however, that I can find nothing in them inconsistent
with the decision in Laboucnere -vs. Dawson. It no doubt went
bc>yond them, inasmuch as it dealt with a question not deter·
mined by them; but this seems to me to be no demerit, nor to
~tfford any indication that it was wrong.
The earliest case
which has any bearing upon the point is that of Cruttmell vs.
Lye, 17 Ves. 335, 346, before Lord ELoo~. The business of a
bankrupt, who was a carrier between Bristol and London, had
been sold by his assignees in bankruptcy. Ile afterwards commenced carrying on the trade of a carrier between Bristol>Bath and London; but though the termini were tile same the
route employed was different. Ile addressed direct solicitation to the public for the carriage of their goods, stating that
he had been reinstated in his business; and there was further,
in the opinion of the lord chancellor, so much p1·obability of
direct solicitation to the customers of the old concern, in some
few instances that the fact might fairly be assumed. Under
these circumstances the purchaser of the bankrupt's business
applied for an injunction. The case was therefore the same
· as Walker vs . .Mottram, 19 Ch. D. 355, where Sir GEORGE JESSEL-than whom no one has more strongly insisted upon the
propriety of the decision in Laboucltere t:s. Daicson-was of
opinion that no injunction should be granted. The bankrupt
was no party to the contract of sale; there could the1·efore be
no implied contract on his part to be derived from it. It is
most material also to observe what was the nature of the
injunction then in question. It was whether the bankrupt
was to be restrained from carrying on the trade which be waa
pursuing of carrying goods between R1·istol, B:ith and London.
'l'he lord chancellor held that he could not be so restrained;
and I think it must now be taken as settled that the sale of the
~ood will of a business, even when 1be vendor himself is a
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party to the contract, does not impose upon him any obliga-

tion to refrain from carrying on a trade of the same nature as

before. But Lord ELDON certainly did not decide that such a

vendor was entitled to solicit the customers of the old-ﬁrm.

He was not asked for an injunction to restrain the defendant

from so doing. It was suﬂicient for the decision of that case-

that, in the opinion of the lord chancellor, there was no prin-

ciple arising out of the provisions of the bankruptcy law upon

which the court could hold that the bankrupt ought not to

engage in the same trade and by the same road as before;

though I think that, so far, the opinion of the lord chancellor

would have been the same if the sale o-f the business had been

effected by the bankrupt himself and not by his assignees.

The importance of the case consists in the deﬁnition which

Lord ELDON gave of the good will there sold. He said: “The

good will which has been the subject of sale is nothing more

than the probability that the old customers will resort to the

old place. Fraud would form a different consideration; but if

that effect was prevented by no other means than those which

belong to the fair course of improving a trade in which it was
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lawful to engage, I should, by interposing carry the effect of

injunction to a much greater length than any decision has

authorized or imagination ever suggested.’/? These observa-

tions were much reliedon by COTTON, L. J ., in Pedrson vs. Pear-

son, 27 Ch. D. 145. If the language of Lord Ennox is to be

taken as a deﬁnition of good will of general application, I think

it is far too narrow, and I am not satisﬁed that it was intended

by Lord Ennox as -an exhaustive deﬁnition.

“ ‘Good will,’ I apprehend,” said Wool), V. 0., in Ohurton vs.

Douglas, Joh. 174, 188, “must mean every advantage—every

positive advantage, if I may so express it, as contrasted with

the negative advantage of the late partner not carrying on the

business hirnself—that has been acquired by the old ﬁrm in

carrying on its business, whether connected with the premises

in which the business was previously carried on, or with the

name of the late ﬁrm, or with any other matter carrying with

it the beneﬁt of the business.” The learned vice chancellor

pointed out in this connection that it would be absurd to say

that when a large wholesale business is conducted the public

are mindful whether it is carried on in Fleet street or in the

Strand._ '

party to the contract, does not impose upon him any obligation to refrain from carrying on a trade of the same nature as
before. But Lord ELDON certainly did not decide that such a
vendor was entitled to solicit the customers of the old· firm.
He was not asked for an injunction to restrain the defendant
from so doing. It was sufficient for the decision of that case• .
that, in the opinion of the lord chancellor, there was no principle arising out of the provisions of the bankruptcy law upon
which the court could hold that the bankrupt ought not to
engage in the same trade and by the same road as before;
though I think that, so far, the opinion of the lord chancellor
would have been the same if the sale of the business had been
effected by the bankrupt himself and not by his assignees.
The importance of the case consists in the definition which
Lord ELDON gave of the good will there sold. He said: ''The
good will which bas been the subject of sale is nothing more
than the probability that the old customers will resort to the
old place. Fraud would form a different consideraition; but if
that effect was prevented by no other means than those which
belong to the fair course of improving a trade in which it was
lawful to engage, I should, by interposing carry the effect of
injunction to a much greater length than any decision baa
authorized or imagination ever suggested~ These observations were much relied on by COTTON, L. J., in Petit-son vs. Pea.rson, 27 Ch. D. 145. If the language of Lord ELDON is to be
taken as a definition of good will of general application, I think
it is far too narrow, and I am not satisfied that it was intended
by Lord ELDON as an exhaustive definition.
"'Good will,' I apprehend," said 'Vooo, V. C., in Ohurton t:B.
Douglas, Job. 174, 188, "must mean every advantage-every
positive advantage, if I may so express it, as contrasted with
the negative advantage of the late partner not carrying on the
business himself-that has been acquired by the old firm in
carrying on its business, whether connected with the premises
in which the business was previously carried on, or with the
name of the late firm, or with any other matter carrying with
it the benefit of the business." The learned vice chancellor
pointed out in this connection that it would be absu:rd to say
that when a la:rge wholesale business is conducted the public
are mindful whether it is carried on in Fleet street or in the
Strand..
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The question, what is meant by “good will,” is, no doubt, a

critical one. Sir GEORGE J nssnn, discussing in Ginesi rs.

Cooper, 14 Ch. D. 596, the language of WOOD, V. C., which I

have just quoted, said: “Attracting customers to the business

is a matter connected with the carryingtof ityog. It is the

formation of that connection which has made the value of the

thing that the late ﬁrm sold, and they really had nothing else

to sell in the shape of good will.” ' He pointed out that, in the

case before him, the connection had been formed by years of

work. The members of the ﬁrm knew where to sell the stone,

and he asked: “Is it to be supposed that they did not sell

that personal connection when they sold the trade or business

and the good will thereof?”

The present master of the rolls took much the same_view as

to what constitutes the good will of a business. I cannot

myself doubt that they were right. It is the connection thus

formed together with the circumstances, whether of habit or

otherwise, which tend to make it permanent, that constitutes

the good will of a business. It is this which constitutes the

difference between a business just started, which has no good
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will attached to it, and one which has acquired a good will.

The former trader has to seek out his customers from among

the community as best he can. The latter has a custom ready

made. He knows what members of the community are pur-

chasers of the articles in which he deals, and are not attached

by custom to any other establishment. What obligations then

does the sale of the good will of a business impose upon the

vendor? I do not think they would necessarily be the same

under all circumstances.

In Cook vs. Collingridge, Collyer on Partnership, 2d Ed. 215,

27 Beav. 456, Lord Chancellor Ennos had to determine what

orders were to be given where a partnership had expired by

eﬁiuxion of time, and where the good will had to be valued.

He declared that there existed no obligation upon the part-

ners to restrain them from carrying on the same trade, or any

of them wanting to do so; that a claim to have an estimated

value put upon any subject that could be considered as

described by the term “good will” could not be supported upon

the same grounds or principles as those upon which a value

was received from a partner buying the share of the partner

going out of the business and retiring from the trade alto-

The question, what is meant by "good will," is, no doubt, a
critical one. Sir GEORGE JESSEL, discussing in Ginesi -i;s.
Cooper, 14 Ch. D. 596, the language of Wooo, V. C., which I
have just quoted, said: "Attra<..1:ing customers to the business
is a matter connected with the carrying (~f it ·~ It is the
formation of that connection which has made the value of the
thing that the late firm sold, and they really had nothing else
to sell in the shape of good will." · He poi.n ted out that, in the
case before him, the connection had been formed by years of
work. The members of the firm knew where to sell the stone,
and he asked: "Is it to be supposed that they did not sell
·that personal connection when they sold the trade or business
and the good will thereof?"
The present master of the rolls took much the same. view as
to what constitutes the good will of a business. I cannot
myself doubt that they were right. It is the connection thus
formed together with the circumstances, whether of habit or
otherwise, which tend to make it permanent, that constitutes
the good will of a business. It is this which constitutes the
difference between a business just started, which has no good
will attached to it, and one which has acquired a good will.
The former trader has to seek out his customers from among
the community as best he can. The latter has a custom ready
made. He knows what memt>ers of the community are purchasers of the articles in which be deals, and are not attached
by custom to any other establishment. ·what obligations then
does the sale of the good will of a business impose upon the
vendor? I do not think they would necessarily be the same
under all circumstances.
In Cook vs. Collingridge, Collyer on Partnership, 2d Ed. 215,
27 Beav. 456, Lord Chancellor ELDON bad to determine what
orders were to be given where a partnership bad expired by
effluxion of time, and where the good will had to be valued.
He declared that there existed no obligation upon the partners to restrain them from carrying on th~ same trade, or any
of them wanting to do so; that a claim to have an estimated
value put upon any subject that could be considered as
described by the term "good will" could not be supported upon
the same grounds or principles as those upon which a. value
was received from a partner buying the share of the partner
going out of the business and retiring from the trade alto-
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gether. He thought that all that could be valued was the

chance of the customers adhering to the old establishment,

notwithstanding that the previous partners or any of them

carried on a similar business elsewhere.

In Johnson vs. Hcllcley, 2 D. J. & S. 446, a bill was ﬁled by

the surviving partner to wind up the business of the partner-

ship. The usual decree was made. The chief clerk certiﬁed

that it was most beneﬁcial that the business should be sold

as a going concern. The master of the rolls ordered it to be

stated in the advertisement and particulars that the surviving

partner would be at liberty to continue carrying on the busi-

ness of a wine merchant in the same town and place. This

judgment was aﬂirmcd by the Lord Justices. In Hall vs. Bar-

rows, 4 D. J. & S. 150, Lord Chancellor WI-zsrnunv said: “I

think the direction to value the good will should be accom-

panied by a declaration deﬁning what is meant by it, at least

negatively; that is to say, a declaration that the good will is

not to be valued upon the principle that the surviving part-

ner, if he were not the purchaser, will be restrained from set-

ting up the same description of business.” In cases of this
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description, where a partnership has been dissolved by etllux-

ion of time or death, the good will is regarded as a part of the

assets, and subject therefore to realization on winding up the

partnership; but it would obviously be absurd that because a

partnership becomes thus dissolved those who formerly con-

stituted the ﬁrm, or the survivors thereof, where the dissolu-

tion has been due to death, should thereafter be restrained

from carrying on what trade they pleased. \Vhatever restric-

tion the sale of the good will may im-pose, it is clear that in

this class of cases it could not extend to prevent the former

partners carrying on a similar trade to that in which they

were previously engaged. It is noteworthy that in Johnson vs.

Hcl-IcIe_1/, 2 D. J. & S. 446, it was thought necessary to warn

intending purchasers that, though the good will was being

sold, one of the persons who had previously carried on the

bnsiness might continue to trade in the same town; and Lord

\\'r:s'rni:nY thought it necessary to give the same warning to

the person who was to value the good will in Hall vs. Barrows,

4 D. J. & S. 151). _

These circumstances appear to me to afford an indication

that the courts recognized that their view of what was meant

by “good will” and the etfect of a sale of it differed from the

gether. He thought that all that could be valued was th~
chance of the customers adhering to the old establishment,
notwithstanding that the previous partners or any of them
carried on a similar business elsewhere.
In Johnson i·s. Hellcley, 2 D. J. & S. 446, a bill was filed by
the surviving pa~tner to wind up the business of the partnership. The usual dt>cree was made. The chief clerk certified
that it was most beneficial that the business should be sold
as a going conc<>rn. The master of the rolls ordered it to be
stated in the adverti~ment and particulars that the survh·ing
partner would be at liberty to c<Jntinue carrying on the business of a wine merchant in the same town and pince. This
judgment was affirnwd by the Lord Justices. In Hall -z:s. Barroirs, 4 D. J. & S. 150, L<Jrd Chancellor \VESTBURY said: "I
think the dirPetion to value the good will should be accompanied by a declai·ation defining what is meant by it, at least
negatively; that is to say, a declaration that the good will is
not to be valued upon the principle that the sur\"iving partner, if he were not the purchaser, will be restrained from setting up the same description of business." Jn cases of this
deseription, where a partnership has been dissolved by efiluxion of time or death, the go-0d will is regarded as a part of the
assets, and subject therefore to ri:•alization on winding up the
partnership; but it would obviously be absurd that because n.
partnership b<'comes thus dissolved those who formerly constituted the firm, or the survi\'ors th::-1·eof, where the dissolution has been due to dc>ath, should thereafter be restrained
from carrying on what tl'ade thry pleased. \Vhutevt•r restriction the sale of the good will may imposc>, it is clear that in
this class of cases it could not extend to prevent the former
partners carr,vin~ on a similar trad ~ to that in which they
were pre,·iously engag<'d. It is notewo11by that in Johnson t'S.
Hr1lclcy, 2 D . .J. & S. 44G, it was thought necessary to warn
intending pnrehni;:C'rs that, though the good will was being
sol<l, one of thC' persons who had previously carried on the
bu:--iness might eo11tinue to trade in the same town; and Lord
"'1·:sTin:nY thought it necessary to give the same warning to
the person who was to value th~ good will in Hall vs. Barroics,
4 D. J. & S. l:JO.
'l'hese <"ircumstances appear to me to afford an indication
tliat the courts rC'co~nized that th<'ir view of what was meant
by "good will" and the effect of a sale of it ditiercd from the
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sold under circumstances such as I have been discussing, but

the sale is the voluntary act of the vendors, I am by no means

satisﬁed that a different effect might not have been given to

the sale and the obligations which it imposed. It might have

been held that the vendor was not entitled to derogate from

his grant by seeking in any manner'to withdraw from the pur-

chaser the customers of the old business, as he would do by

setting up a business in such a place or under such circum-

stances that it would immediately compete for the old custom~

1-rs. It is now, however, too late to make any such distinction.

I think it must be treated as settled that whenever the good

will of a business is sold the vendor does not, by reason only

of that sale, come under a restriction not to carry on a com-

peting business. This is really the strong point in the posi-

tion of those who maintain that Labouchere vs. Dawson, L. R.

13 Eq. 322, was wrongly decided. Co'r'ros, L. J., says: “It is

admitted that a person who has sold the good will of his busi-

ness may set up a similar business next door and say that he

is the person who carried on the old business. Yet such pro-
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ceedings manifestly tend to prevent the old customers from

going to the old place. I cannot see where to draw the line.

If he may, by his acts, invite the old customers to deal with

him and not with the purchaser, why may he not apply to

them and ask them to do so?” I quite feel the force of this

argument, but it does not strike me as conclusive. It is often

impossible to draw the line and yet possibly to be perfectly

certain that particular acts are on one side of it or the other.

It does not seem to me to follow that because a man may, by

his acts, invite all men to deal with him, and so, amongst the

rest of mankind, invite the former customers of the ﬁrm, he

may use the knowledge which he has acquired of what per-

sons were customers of the old ﬁrm in order, by an appeal

to them, to eek to weaken their habit of dealing where they

have dealt before, or whatever else binds them to the old busi-

ness, and so to secure their custom for himself.’ This seems

to me to be a direct and intentional dealing with the good

will and endeavor to destroy it. If a person who has pre

viously been a partner in a ﬁrm sets up in a business on his

own account and appeals generally for custom, he only does

that which any member of the public may do, and which those

27

popular conception. Where the good will of a business is not
sold under circumstances such as I have been discussing, but
the sale is the voluntary act of the vendors, I am by no means
satisfied that a different effect might iiot have been given to
the sale and the obligations which it imposed. It might have
been held that the vendor was not entitled to derogate from
his grant by seeking in any manner'to withdraw from the pur<'haser the customers of the old business, as be would do by
~ctting up a business in such a place or under such circum.-tances that it would immediately compete for the old custom-<•rs. It is now, however, too la.te to make any such distinction.
I think it must be treated as settled that wbeneve1· the
will of a business is sold the vendor does not, by reason only
of that sale, come under a restriction not to carry on a comJ>eting bnsin~ss. This· is really the strong point in the position of those who maintain that Laboucltere vs. Dawson, L. R.
13 Eq. 322, was wrongly decided. CoTTON, L. J., says: "It ia
admitted that a person who bas sold the good will of bis business may set up a similar business next door and say that be
is the person who carried on the old business. Yet such pro("eedings manifestly tend to prevent the old customers from
going to the old place. I cannot see where to draw the line.
If he ~y, by bis acts, invite the old customers to deal with
him and not with the purchaser, why may he not apply to
them and ask them to do so?" I quite feel the force of this
argument, but it does not strike me as conclusive. It is often
impo~sible to dra.w the line and yet possibly to be perfectly
certain that particular acts are on one side of it or the other.
It does not seem to me to follow that because a man may, by
his acts, invite all men to deal with him, and so, amongst the
rest of mankind, invite the former customers of the firm, he
may use the knowledge which be bas acquired of what persons were customers of the old firm in order, by an appeal
to them, to seek to weaken their habit of dealing where they
have dealt before, or whatever else binds them to the old business, and so to secure their custom for himself., This seems
to me to be a direct and intentional dealing with the good
will and endeavor to destroy it. If a person who has previously been a partner in a firm sets up in a business on his
own account and appeals generally for custom, he only does
that which any member of the public may do, and which those

good
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those who were former customers of the ﬁrm to which he

=belonged may of their own accord transfer their custom to

.him; but this incidental advantage is unavoidable, and does

not result from any act of his. He only conducts his busi-

ness in precisely the same way as he would if he had never

been a member of the ﬁrm to which he previously belonged.

~But when he speciﬁcally and directly appeals to those who

were customers of the previous ﬁrm he seeks to take advan-

tage of the connection previously formed by his old ﬁrm, and

of the knowledge of that connection which he has previously

acquired, to take that which constitutes the good will away

-from the persons to whom it has been sold and to restore

it to himself. It is said, indeed, that he may not represent

himself as a successor of the old ﬁrm, or as carrying on a

continuation of their business, but this in many cases appears

to me of little importance, and of small practical advantage.

if canvaing the customers of the old ﬁrm were allowed with-

out restraint. I do not think that in cases where an injunc-

tion was granted in the terms employed in Labouchere vs. Daw-
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son, L. R. 13 Eq. 322, there would be any real diﬂiculty in

drawing the line and determining whether there had been a

breach of it or not. In several cases such injunctions were

granted. and there i nothing to show that any practical dif-

ﬂculty arose in enforcing them. It is not material to consider

whether, on the sale of a good will, the obligation on the part

of the vendor to refrain from canvassing the customers is to

be regarded as based upon the principle that he is not entitled

-to depreciate that which he has sold, or as arising from an

implied contract to abstain from any act intended to deprive

the purchaser of that which has been sold to him and to

restore it to the vendor. I am satisﬁed that the obligation

'exists, and ought to be enforced by a court of equity. I have

so far dealt with the case as if the good will had been sold,

but I think the rights and obligations must be precisely the

same for present purposes when, on the creation of a partner-

ship, it has been agreed that the good will shall belong

exclusively to one of the partners.

For these reasons I think the judgment must be reversed

and that an injunction should he granted in the form adopted

in Labouchere cs. Dawson, L. R. 13 Eq. 322, with the modiﬁca-

carrying on the same trade are already doing. It is true that
those who were former customers of the firm to which he
:belonged may of their own accord transfer their custom to
.him; but this incidental advantage is unavoidable, and does
not result from any act of his. He only conducts bis busiReSB in precisely the same way as he would if he had never
been a member of the firm to which he previously belonged.
·But when he specifically and directly appeals to tboRe who
were cm~tomers of the previous firm he seeks to take advantage of the connection previously formed by bis old firm, and
of the knowledie of that connection which he has previously
acquired, to take that which constitutes the good will away
·from the persons to whom it has been sold and to restore
it to hi111.tSelf. It is said, indeed, that he may not represent
himself as a successor of the old firm, or as Qarrying on a
contilrnation of their business, but this in many cases appears
to me of little importance, and of small practical adV'antage.
if canvassiag the customers of the old firm were allowed without restraint. I do not think that in cases where an injunction was granted in the terms employed in Labouc11cre vs. Dau:son, L. R. 13 Eq. 322, there would be any real difficulty in
drawi11g the line and determining whether there had been a
breach of it or not. In several cases such injunctions were
•granted, and there is nothing to show that any practical difficulty arose in enforcing them. It is not material to consider
whether, on the sale of a good will, the obligation on the part
·of the vendor to refrain froll) canvassing the customers is to
'he regarded as based upon the principle that he is not entitled
to depreciate that which he has sold, or as arising from an
implied contract to abstain from any act intended to deprive
the purcba~er of that which has been sold to him and to
restore it to the vendor. I am satisfied that the obligation
'exists, and ought to be enforced by a court of equity. I have
so far dealt with the case as if the good will had been sold,
but I think the rights and obligations must be precisely the
same for present purposes when, on the creation of a partnership, it has been agreed that the good will shall belong
exclusively to one of the partners.
For th£'!5e reasons I think the judgment must be reversed
and thut an injunction i.-;hould he granted in the form adopted
in Labouchere i:s. Dairsun, L. R. ta Eq. 322, with the modifica-
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tion rendered necessary by the circumstance that here the
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partnership has not yet expired.

Under the very peculiar circumstances I think that_no costs

should be given here or in the court of appeal. -

Lords MACNAGHTEN, DAVEY and Asnnocnxn, concurred.

Order of the court of appeal reversed, with a declaration

that the appellants are entitled to an injunction restraining

the respondent, his partners, servants, or agents, from apply-

ing privately, by letter, personally, or by a traveler, to any

person who was, prior to the dissolution of the partnership,

a customer of the ﬁrm of Tabor, T1-ego & Co., asking such cus-

tomer to continue after the dissolution to deal with him, the

respondent, or not to deal with the appellant; the respond-

ent to repay to the appellants the costs in the court of appeal

paid by them to him. 1

Cause remitted to the chancery division.

z
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tion rendered necessary by the circumstance that here the
partnership has not yet expired.
Under the very peculiar circumstances I think that.no costs
should be given here or i,i the court of appeal.
Lords MACNAGHTEN, DA VEY and ASHBOt:RXE, concurred.
Order of the court of appeal reversed, with a declaration
that the appellants are entitled to an injunction restraining
_the ~spondent, his partners, servants, or agents, from applying privately, by ·Jetter; per8onally, or by a traveler, to any
person who was, prior to the dissolution of the partnership,
a customer of the ftrm of Tabor, Trego & Co., asking such customer to continue after the dissolution to deal with him, the
respondent, or not to deal with the appellants; the respondent to repay to the appellants the costs in the court of appeal
paid by them to him.
A
Cause remitted to the chancery division.
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