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Section 1. Eight to a Juey Trial.

LEE V. CONRAN.

Supreme Court of Missouri. 1908.

CHAPTER V.

213 Missouri, 404.

Woodson, J. — This suit is based upon section 650, Ee-

THE JURY.

vised Statutes 1899, to determine and quiet title to the lands

described in the petition.

**********

1. The first insistence of appellant is that the action of

SECTION

1.

RIGHT TO A JURY TRIAL.

the trial court in refusing him a trial by jury was error.

So far as I am aware, this court has never jDassed directly

upon the question as to whether or not the parties to a suit

LEE V. CONRAN.

based upon section 650, Revised Statutes 1899, are entitled

to a jury.

Supreme Coiirt of 1.IJissouri. 1908.

In order to properly determine that question we must

first ascertain the nature of the issues joined and the rem-

213 Missouri, 404.

edy the parties are entitled to under the pleadings. If
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the issues joined entitled the parties to an ordinary judg-

ment at law, then, under the Constitution and the laws of

the State, the parties are entitled to a trial by a jury; but

if the issues tendered are equitable in their nature and

call for equitable relief, then the cause is triable before the

WoonsoN, J. -This uit i ba ed upon section 650, Revised Statutes 1899 to determine and quiet title to the lands
de cribed in the petition.

chancellor.

Section 28 of article 2 of the Constitution of 1875 pro-

vides that "The right of trial by jury, as heretofore en-

joyed, shall remain inviolate." This court, in the case of

State V. Bockstruck, 136 Mo. 1. c. 358, held that the constitu-

tional guaranty of "the right of trial by jury as hereto-

fore enjoyed" has reference to the status of that right as

it existed at the time of the adoption of the Constitution.

And this court, in the case of State ex rel. v. Withrow, 133

181

1. The first in i tence of appellant is that the action of
the trial court in refu. ing him a trial by jury wa error.
o far a I am aware, this court has never pa ed directly
upon the que tion as to whether or not the parties to a suit
ba ed upon section 650, Re' i ed Statutes 1899, are entitled
to a jury.
In order to properly determine that que tion we must
first a certain the nature of the i sues joined an the remed the parties are entitled to un ler the pleadings. If
the i ues joined entitled the partie to an ordinar judgment at law, then under the Con titution and the laws of
the State, the parties are entitled to a trial by a jury; but
if the issue. tendered are equitable in their nature and
call for equitable relief, then the cause is triable before the
chancellor.
Section 28 of article 2 of the Constitution of 1 75 provides that ''The right of trial by jury, as heretofore enjoyed, hall remain inviolate." This court, in the ca e of
tate v. Boele tr1tck, 136 Io. 1. c. 35 , held that th con titutional ·uaranty of ' tb ri ·ht of trial by jury as heretofore enjoyed" has ref r nee to the tatus of that right as
it exi ted at the time of the ado1Jtion of the on titution.
And this court, in the case of tate ex rel. v. Withrow, 133

181
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Mo. 1. c. 519, held that said section 28 ''means that all the

substantial incidents and consequences which pertained to

the right of trial by jury are beyond the reach of hostile

legislation, and are preserved in their ancient substantial

extent as existed at common law."

In order to determine whether the case at bar comes

within the meaning of that section of the Constitution,

as interpreted by those adjudications, we must first de-

termine what the issue tendered by the pleadings is, and,

after doing so, we must then ascertain how that issue was

triable before the adoption of that constitutional provis-

ion ; if by jury, then either party is entitled to a trial of that

issue by a jury regardless of any statutory provision; but

if it was not triable by jury prior to that time, then the

Constitution does not govern, and we would then look to the

statutes and the common law for a rule by which to solve

the question.

We will first determine the nature of the issue presented

Generated for facpubupdates (University of Michigan) on 2014-06-16 13:55 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t47p93w7n
Public Domain / http://www.hathitrust.org/access_use#pd

by the pleadings. The petition charges that the plaintiff

is the owner of the land described therein, and that de-

fendant claims some interest or estate therein, the nature

of which is unknown to plaintiff, except that it is adverse

and prejudicial to his interests. The answer denies the

allegations of plaintiff's ownership, and alleges that the

lands are accretions; that plaintiff claims that they ac-

creted to his patent land on the Missouri side of the Missis-

sippi river; that he claims and charges the fact to be that

they are accretions to an island formed and located in the

Mississippi river ; that under an act approved April 8, 1895,

the title to such lands vested in the county for the use of

the public schools ; and that he purchased them from the

county of New Madrid. When reduced to its final analysis,

the issue is plainly one of accretion — that is, was the land

in question accreted and added to the shore line of plaint-

iff's land, by gradual and imperceptible alluvial deposits,

or was it added by that means to the lands of the island?

Tf to the former, then the title is in plaintiff as charged

in bis petition; but if to tlie latter, tlion they belong to the

defendant. That is the sole and only question presented

by the pleadings; and that was the finding and judgment

of tlie trial court.

Having rk'teiniined that the issue is one of accertion, we
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Mo. 1. c. 519, held that said section 28 "means that all the
substa11tial incidents and consequences which pertained to
the right of trial by jury are beyond the reach of hostile
legislation, and are pre erved in their ancient substantial
extent as existed at common law."
In order to determine whether the case at bar comes
within the meaning of that section of the Constitution,
as interpreted by those adjudications, we must first determine what the issue tendered by the pleadings is, and,
after doing so, we must then ascertain how that issue was
triable before the adoption of that constitutional provision; if by jury, then either party is entitled to a trial of that
issue by a jury regardless of any statutory provision; but
if it was not triable by jury prior to that time, then the
Constitution does not govern, and we would then look to the
statutes and the common law for a rule by which to solve
the question.
We will first determine the nature of the issue presented
by the pleadings. The petition charges that the plaintiff
is the owner of the land described therein, and that defendant claims some interest or estate therein, the nature
of which is unknown to plaintiff, except that it is adverse
and prejudicial to hi interests. The answer denies the
allegations of plaintiff's ownership, and alleges that the
lands are accretions; that plaintiff claims that they accreted to his patent land on the Missouri side of the J\fississippi river; that he claims and charges the fact to be that
they are accretions to an island formed and located in the
Mi sissippi riv r; that under an act approved April 8, 1895,
the title to uch land., ve ted in the county for the use of
the public . chool. ; and that he purchased them from the
county of N w J\1adrid. \Vh n reduced to its final analysis,
th i . ue is plainly on of accretion-that is, was the land
in u tion accret d and add d to the shore line of plaintiff': land, by O'radual and imper eptible alluvial deposits,
r wa it add d h that means to th lands of the island 1
f t the former,· then the title is in plaintiff as charged
in hi .
tition; 1 ut if to th . latt r, th n th b long to the
d f n a t. Th t i. th . ol and o ly ue ti n presented
h. th
1 adin g. ; an 1 that a th findinO' a
ju O'ment
of he tri c l onrt.
Haring l ' L 'l'min c that the i. u j on of ac rtion, we
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will DOW ascertain in what manner that issue was triable

at common law and under the statute of this State prior

to the adoption of the constitutional provision. I have been

unable to find a case in this State where that precise ques-

tion has been decided, yet by an examination of numerous

cases, which fill our reports, involving the question of ac-

cretion, I find that they were invariably tried before a jury,

except in a few cases where a jury was waived. In addi-

tion to that, I might add that during the thirty years I

have been practicing law and occupying the bench, I have

never seen or heard of a case in which it was contended that

the question of accretion was not triable by a jury. Clearly

that was the practice prior to the passage of section 650,

Kevised Statutes 1899, which was enacted in the year 1897.

All suits in this State prior to that enactment involving

questions of accretion were possessory actions, and were

for the recovery of specific real property. In fact, without

that section, I know of no way in which the question of ac-
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cretion could be tried, except by ejectment, which has al-

ways been triable by jury, excepting, of course, those cases

where the answer set up an equitable defense and crossbill

and asked for affirmative relief, which were and are triable

before the chancellor without the aid of a jury. If it be

true that prior to the adoption of the constitutional pro-

vision mentioned the question of accretion was triable alone

in some action involving the recovery of the specific land

accreted, then under the express provisions of section 691,

Kevised Statutes 1899, which was enacted long prior to the

adoption of the Constitution of 1875, the issue was triable

by a jury. That section of the statute provides that, ''An

issue of fact in an action for the recovery * * * of

specific real or personal property must be tried by a jury,"

etc.

From these observations it seems to be clear that the

question of title by accretion was one triable by a jury prior

to the adoption of said section 28 of the Constitution; and,

consequently, in obedience to its mandate, any action in-

volving that issue must still be triable by a jury regardless

of any subsequent legislation upon the subject.

We are, therefore, of the opinion the court erred in re-

fusing defendant a trial by a jury.

THE JURY
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will now ascertain in what manner that issue was triable
at common law and under the statute of this State prior
to the adoption of the constitutional provi ion. I have been
unable to find a case in thi State where that precise question has been decided, yet by an examination of numerous
cases, which fill our report , involving the question of accretion, I find that they were invariably tried before a jury,
except in a few cases where a jury was waived. In addition to that, I might add that during the thirty years I
have been practicing law and occupying the bench, I have
never seen or heard of a case in which it was contended that
the question of accretion wa not triable by a jury. Clearly
that was the practice prior to the passage of section 650,
Revised Statutes 1899, which was enacted in the year 1897.
All suits in this State prior to that enactment involving
questions of accretion were possessory actions, and were
for the recovery of specific real property. In fact, without
that section, I know of no way in which the question of accretion could be tried, except by ejectment, which has always been triable by jury, excepting, of course, those ca es
where the answer set up an equitable defense and crossbill
and asked for affirmative relief, which were and are triable
before the chancellor without the aid of a jury. If it be
true that prior to the adoption of the constitutional provision mentioned the question of accretion was triable alone
in some action involving the recovery of the specific land
accreted, then under the express provisions of section 691,
Revised Statutes 1899, which was enacted long prior to the
adoption of the Con titution of 1875, the issue was triable
by a jury. That section of the statute provides that, ''An
issue of fact in an action for the recovery * * * of
pecific real or personal property must be tried by a jury,''
etc.
From these observations it seems to be clear that the
que tion of title by accretion was one triable by a jury prior
to the adoption of aid ection 28 of the Con ti tation; and:
consequently, in ob dience to its mandat , any action in' olving that is ue mu t till be triable by a jury regardle s
of any sub equent le()'i l tion upon the subject.
We ar , therefore, of th opinion the ourt erred in re·
fusing d f ndant a trj al b~~ a jury.

• • * * * • * • • •
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We are, therefore, of the opinion that the judgment

shoiild be reversed and the canse remanded for a new trial.

It is so ordered.

AU concur, except Valliant, P. J., absent.

Section 2. Wai\t:r of Jury.

TRIAL PRACTICE

[ Chap.5

We are, the ref ore, of the opinion that the j udgment
should be reversed and the cause remanded for a n ew t rial.
It is so ordered.
All concur, except VALLIANT, P. J., absent.

SCHUMACHER V. CRANE-CHURCHILL COMPANY.

Supreme Court of Nebraska. 1902.

66 Nebraska, 440.

Pound, C.

Although a number of difficult and interesting questions

were argued, we need only consider the assignment that the

court erred in denying the plaintiff a jury trial. The action

is in ejectment. After the defendant had answered, plaint-

SECTION 2. \!VAIVER

OF

JURY.

iff moved that the cause be transferred to the equity docket,

for the reason that certain equitable defenses were set up.

SCHUMACHER V. CRANE-CHURCHILL COMPANY.

This motion was granted, the cause was transferred, and

at the May term, 1900, the whole case was tried to the

court, without objection, and a judgment rendered. At

Supreme Court of Nebraska.

1902.
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the same term this judgment was vacated and the cause re-

submitted, without further trial, after which a new judg-

66 Nebraska, 440.

ment was entered. Thereupon the plaintiff moved for a

new trial under section 630, Code of Civil Procedure, and

an order was entered, pursuant to said section, sus-

taining the motion and continuing tlie cause to the next

term. At the February term, 1901, as the cause was com-

ing on for trial, tlie plaintiff filed a written motion or de-

mand that a jury pass upon the issues of a legal nature,

namely, whether he had a legal estate in the premises in

controversy and was entitled to possession thereof. The

motion was overruled, and the request was denied, to which

the plaintiff excepted. Thereafter, in due course, the whole

cause was tried to the court, over plaintiff's objection, and

findings and judgment were entered, from which he pro-

secutes error.

We are satisfied that the order transferring the cause to

POUND, C.
Although a number of difficult and interesting que tions
were argued, we need only consider the assignment that the
court erred in denying the plaintiff a jury trial. The action
is in ejectment. After the defendant had answered, plaintiff moved that the cause be tran £erred to the equity docket,
for the reason that certain equitable def en. es were set up.
This motion was granted, the cause was tran. ferred, and
at the May term, 1900, the whole case was tried to the
court, without obj ction, and a judgment rendered. At
the ame term thi judo·ment was vacated and the cause resubmitted, without further trial, after which a new judgm nt was entered. Thereupon the plaintiff moved for a
n w trial under section 630, Code of Civil Procedure, and
an ord r wa
nterecl, I ur uant to aid section, sustainin · the motion an
ontinuino· th
ause to the next
term. At the F bruar)r t rm, 1901, as the cau e was coming on for trial, the i laintiff fil d a writt n motion or demand that a jury pa. upon the is u
of a 1 gal natur ,
nam ly, wh th r be had a leO'al , tate in the premi es in
ntr v r y an l wa
ntit1ed to po ,_· ion thereof. Th
m lj m a. ov rrul , an th r gu st a l i d, to which
th_, plaintiff x cpt d. Th reafter in ue cour e, the whol
<' u. , wa. tri
t th ourt, v r i Iaintiff's obj ction, and
fi <lino- and jnrlo·m nt w l'
nt r d, from whi h he pro. c· 1tr: rr r.
V ar sati, fi · th t tbc order transferring the cause t o
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the equity docket because of the equitable defenses set up in

the answer did not preclude the party who procured the

order from demanding that the purely legal issues be tried

by jury, if his request for a jury trial was timely and was

insisted upon. It has been decided that an order transfer-

ring a cause to the equity docket is not an adjudication

that the parties are not entitled to a jury trial, and that

if demand is made prior to the time the cause is called for

trial, it is error to deny a jury. Lett v. Hammond, 59 Nebr.

339. In that case, the cause was transferred at the instance

of one party, while the other demanded a jury. But the

distinction would not be material unless it could be said

that the application to have the cause transferred was an

assertion that there was nothing for a jury to trj^, and es-

topped the moving party from assuming a contrary posi-

tion subsequently. This car not be true, for the same rea-

son that the order transferring the cause is not a decision

whether the parties are entitled to a jury. The whole case
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is not of necessity triable to the court without a jury be-

cause there are incidental issues which are equitable in

their nature. Lett v. Hammond, supra; Yager v. Exchange

Nat. Bank, 52 Nebr. 321. By asking for the transfer,

plaintiff merely asserted that there were equitable issues

proper for the court to decide. He did not assert that there

was nothing for a jury. Under a practice not unlike ours,

it has been held more than once that consent that a case

in which the facts require both equitable and legal relief

should be placed on the equity docket for trial does not of

itself waive the right to have the issues requiring purely

legal relief tried bv a jury. Wheelock v. Lee, 74 N. Y. 495 :

Underhill v. Manhattan R. Co., 27 Abb. N. Cas. (N. Y.),

478; Eggers v. Manhattan R. Co., 27 Abb. N. Cas. (N. Y.),

463. This must be so, since the practice of trying to the

court the equitable defenses, by reason of which the right

to maintain the action at law is challenged, and thereafter,

if the disposition of the equitable defenses makes it neces-

sary, trj'ing the purely legal controversy, which is the gist

of the case, to a jury, is well settled. Arguello v. E dinger,

10 Cal. 150; Sicasey v. Adair, 88 Cal. 179, 25 Pac. Rep.

l\V^',Basey v. Gallagher, 20 Wall. (U. S.), 670; Smith v.

Bryce, 17 S. Car. 538, 544. AVe think, therefore, that the

motion to transfer the cause to the equity docket and the

THE JURY
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the equity docket becau e of the equitable def en es et up in
the an. wer did not pre lude the party who procured the
order from em anding that the purely l gal i ues be tried
by jury, if bi reque t for a jurv trial wa timely and was
insi ted upon. It bas been decid d that an order tran £erring a cau e to the equity docket i not an a judication
that the partie are not entitled to a jury trial, and that
if demand i made prior to the time th cau e i called for
trial, it is error to deny a jury. L ett v. H aniniond, 59 Nebr.
339. In that case the can e wa transferred at the instance
of one party, while the other demanded a jury. But the
di tin tion would not be material unle it could be said
that the a plication to have the cause tran £erred was an
assertion that there wa nothing for a jury to try, and estopped the moving party from a urning a contrary position sub equently. Thi ca11 not be true, for the same reason that the order tran f rrin()' the cau e is not a decision
whether the partie are entitled to a jury. The whole case
is not of nece it~ triable to the court without a jury beau e there are incid ntal i ues which are equitable in
their nature. L ett v. Hammond, supra; Yager v. Exchange
L\ at . Bank, 52 Nebr. 321. By a king for the transfer~
plaintiff merely as ert cl that there were equitable issues
proper for the court to decide. He did not assert that there
was nothino· for a jury. Under a practice not unlike ours,
it has been held more than once that con ent that a case
in which the fact require both equitable and legal relief
should be placed on the equit docket for trial does not of
it elf waive the right to hav the is u
requiring purely
legal relief trie 1 by a jury. TT7h eelock v. Lee, 74 N. Y. 495:
U11d rhill v. Manhattan R. o., 27 Abb. N. Cas. (N. Y.),
47 ; Eggers v. Manhattan R. o., 27 Abb. N. Cas. (N. Y.),
463. Thi mu t be o, ince the practice of trying to the
court the equitable def n e , 1 y rea on of which the right
to m i tain th action at law is chall no-e , and thereafter.
if the i po. ition of th quitable def en
makes it necesary, tr. ino- the ur ly l ·al ntrover y, which i the gist
of the a
t a jury i
11 ttl d. Arguello v. Edinger,
10 al. 1- ; zca. ey v. Adair,
al. 1'"" 25 Pac. Rep.
111 ;Ba ey v. allag'1Pr :...0 \Vall. (U. .), 670; Smith v.
Bryce, 17
ar. .J \ 3-1-L \Y think th r fore, that the
motion to t! an f r the
u e to the equity docket and the
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order in accordance therewith, did not, of themselves,

amount to waiver of a jury, especially as the equitable de-

fenses in this case were relatively of little moment. There

can be no doubt, however, that the plaintiff waived a jury

at the first trial by going to trial upon all the issues with-

out demanding a jury as to any of them. The statutory

method of waiving a jury is not exclusive. Any unequivocal

acts or conduct which clearly show a willingness or intention

to forego the right, and are so treated by the trial court

without objection, will have that effect. McCarty v. Hop-

kins, 61 Nebr. 550; Poppitz v. German Ins. Co., 85 Minn,

188, 88 N. W. Rep. 438. AYhen the whole case was tried

and submitted to the court without objection, the right to

a jury was waived. Baumann v. Franse, 37 Nebr. 807;

Gregory v. Lancaster County Bank, 16 Nebr. 411.

It becomes necessary to consider next whether waiver of

a jury at the first trial operated to prevent the plaintiff

from demanding one at the second trial, after the judg-
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ment had been set aside under section 630, Code of Civil

Procedure. The waiver arose by implication only, and was

not made by stipulation or agreement in open court. But

we do not think that circumstance material. In either

event, when a trial has been had to the court, pursuant to

the waiver, the waiver has done its work and lost its force ;

and when subsequently, for any reason, an entirely new

trial becomes necessary, neither party is precluded by the

action taken with reference to the former trial, but may de-

mand a jury, or not, as he is advised or may elect. In

Cochran v. Stewart, 66 Minn. 152, 68 N. W. Rep. 972, this

very question was presented under circumstances not with-

out analogy to the case at bar. The action was one in eject-

ment, and it was claimed that a waiver of a jury at the

first trial operated to waive a jury at the second trial, ob-

tainable as of course under the statute. The court held

that it was of no force at the second trial, saying: '^ Con-

ditions may be wholly different at the second trial from

what they were at the first. There may be a different judge,

and the jury to be obtained may also be different in char-

actor. Then it is hardly fair to presume that by waiving

a jury for one trial the parties intended to waive a jury

for any further trial that may be had under the statute,

and we can not hold this to be the meaning of their agree-

order in accordance therewith, did not, of themselves,
amount to waiver of a jury, especially as the equitable defenses in this case were relatively of little moment. There
can be no doubt, however, that the plaintiff waived a jury
at the first trial by going to trial upon all the issues without demanding a jury as to any of them. The statutory
method of waiving a jury is not exclusive. Any unequivocal
acts or conduct which clearly show a wElingness or intention
to forego the right, and are so treated by the trial court
without objection, will have that effect. McCarty v. Hopkins, 61 Nebr. 550; Poppitz v. German Ins. Co., 85 Minn.
188, 88 N. W. Rep. 438. When the whole case was tried
and submitted to the court without objection, the right to
a jury was waived. Baumann v. Franse, 37 Nebr. 807;
Gregory v. Lancaster CoiJ,nty Bank, 16 Nebr. 411.
It becomes necessary to consider next whether waiver of
a jury at the first trial operated to prevent the plaintiff
from demanding one at the second trial, after the judgment had been set aside under section 630, Code of Civil
Procedure. The waiver arose by implication only, and was
not made by stipulation or agreement in open court. But
we do not think that circumstance material. In either
event, when a trial has been had to the court, pursuant to
the waiver, the waiver has done its work and lost its force;
and when subsequently, for any reason, an entirely new
trial becomes necessary, neither party is precluded by the
action taken with reference to the former trial, but may demand a jury, or not, as he is advised or may elect. In
Cochran v. Stewart, 66 Minn .. 152, 68 N. W. Rep. 972, this
very question was presented under circumstances not without analoo-y to the case at bar. The action was one in ejectment, and it was claimed that a waiver of a jury at the
fir t trial o erated to waive a jury at the second trial, obt in ble a of course under the statute. The court held
that it wa of no force at the second trial, saying: ''Coni ti n. may be wholly different at the second trial from
what th w r at the fir t. Th re ay be a differ nt judge,
and th jury t be obtain d may also be different in chara r. Th n it is hardly fair to presume that by waiving
a jury f r ne tri 1 th partie int nded to waive a jury
f r any furth r trial that may be had under the statute,
and we can not hold this to be the meaning of their agree-
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ment." In Cross v. State, 78 Ala. 430, the court held

for substantially the same reasons, that such a waiver

should be construed, ordinarily, to apply only to the partic-

ular trial with reference to which it is made. And it seems

to be well settled that the waiver will not prevent a de-

mand for jury trial at a second trial after the cause has

been remanded from an appellate court. Hopkins v. San-

ford, 41 Mich. 243, 2 N. W. Rep. 39; Benhoiv v. Bobbins,

72 N. Car. 422; Osgood v. Skinner, 186 111. 491, 57 N. E.

Rep. 1041; Burnliam v. North Chicago St. B. Co., 32 C.

C. A. 64, 88 Fed. Rep. 627. The many cases which bold

that a waiver of jury trial may not be withdrawn are not

in point, since, until the trial has been had, it may be said

plausibly that the parties are bound by their election as to

the form of trial. Moreover, there are well-considered

authorities to the contrary. Ferrea v. Chabot, 121 Cal. 233,

53 Pac. Rep. 689, 1092; Wittenberg v. Onsgard, 78 Minn.

342, 81 N. W. Rep. 14, 47 L. R. A. 141; Broivn v. Cheno-
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ivorth, 51 Tex. 469. Neither is our conclusion affected by

Boslow v. Shenberger, 52 Nebr. 164, QQ Am. St. Rep. 487.

In that case, there had been a waiver, at a previous term,

and it was presumed that the waiver was general, and not

limited to the term at which it was made, in the absence of

anything in the record to the contrary. No trial had been

had, and until there was a trial, the waiver entered into

with reference thereto remained in force.

We recommend that the judgment be reversed and the

cause remanded for a new trial.

Bar^stes and Oldham, CO., concur.

By the Court: For the reasons stated in the foregoing

opinion, the judgment of the district court is reversed and

the cause is remanded for a new trial.

Reversed and remanded.

THE

JURY

1 i

m nt. '' In Gros v. State, 78 Ala. 430 the court held
for ub tantially the same reason , that uch a waiYer
hould be construed, ordinaril , to apply only to the parti ular trial with reference to which it is made. And it seem
to be well settled that the wai' er will not prevent a demand for jury trial at a econd trial aft r the cau e ha
been remanded from an ap1 ellate court. Hopkins v. Sanford, 41 Mich. 243, 2 N. W. Rep. 39; Benbow v. Robbins,
72 N. Car. 422; Osgood v. Skinner, 186 Ill. 491, 57 N. E.
Rep. 1041; Bitrnham v. North Chicago St. R. Co., 32 C.
. A. 64, 88 Fed. Rep. 627. The many cases which bold
that a waiver of jury trial may not be withdrawn are not
in point, since, until the trial ha been had it may be said
plau ibly that the partie are bound by their election as to
the form of trial. I\1oreover, there are well-considered
authorities to the contrary. Ferrea v. Chabot, L.1 Cal. 233,
53 Pac. Rep. 6 9, 1092; TrVittenberg v. Onsgard, 78 Minn.
34:.., 81 N. W. Rep. 14, 47 L. R. A. 141; Brown v. Chenoworth, 51 Tex. 469. Neither i our conclusion affected by
Bo ·low v. hen berger, 5.;.J Nebr. 164, 66 m. t. Rep. 487.
In that case there had been a wai er, at a previous term,
and it was pre urned that the waiver was general, and not
limited to the term at which it was made, in the ab ence of
anything in the record to the contrary. No trial had been
had and until there was a trial, the waiver entered into
with referen e thereto remained in force.
We recommend that the judgment be reversed and the
au e remanded for a new trial.
BARNE and OLDHAM,
., concur.
By the ourt: For the rea ons tated in the foregoing
opinion, the judgment of the di trict court i rever ed and
the cau e is remanded for a new trial.
Reversed and remanded.
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OBJECTIONS TO THE

p ANEL.

Section 3, Objections to the Panel.

LOUISVILLE, HENDERSON & ST. LOUIS RAILWAY

COMPANY V. SCHWAB.

Court of Appeals of Kentucky. 1907,

LOUISVILLE, HENDERSON & ST. LOUIS RAILWAY
CO:MP ANY V. SCHWAB.

127 Kentucky, 82.

Opinion of the Court by Judge Carroll — Reversing.

Appellee, alleging that she was injured in a collision be-

Co urt of Appeals of Kentucky.

1907.

tween a freight train operated by appellant Louisville,

Henderson & St. Louis Railway Company and one of the

127 Kentucky, 82.

cars of appellant Louisville Railway Company, caused by

the negligence of the companies, brought this action to re-

cover damages from each of them. A trial was had before

a ju-ry, and a verdict rendered against both appellants.

The principal error assigned by appellants is the failure

of the trial court to sustain the motion made by them at the

beginning of the trial to discharge the panel for miscon-

duct of the jury commissioners in failing to select the jurors

in the manner prescribed by the statute, "in that the com-
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missioners did not write the name of each juror on a slip

of paper and place them in the drum wheel, but merely

checked off names on the assessor's book and employed

others not under oath to do the really important work of

writing off the names and putting them in the wheel; the

persons so employed not being under the direct supervision

of the commissioners, who did not know whether they did

the work assigned to them right or wrong." * * *

Ky. St. 1903, section 2241, provides in part that ''the cir-

cuit judge of each county shall at the first regular term of

circuit court therein after this act takes effect, and annual-

ly thereafter, appoint three intelligent and discreet house-

kee})ers of the county, over twenty-one years of age, resid-

ing in different portions of the county, and having no ac-

tion in court requiring the intervention of a jury, as jury

commissioners for one 3'ear, who shall be sworn in open

coiii't to faithfully discharge their duty. They shall hold

their meetings in some room to be designated by the judge,

and while engaged in making the list of juries and select-

ing the names, writing and dej^ositing or drawing theit

Opinion of the Court by JUDGE CARROLL-Reversing.
Appellee, alleging that she was injured in a collision between a freight train operated by appellant L ouisville,
H enders on & St . Louis Railway Company and one of the
cars of appellant Louisville Railway Company, caused by
the negligence of the companies, brought this action to recover damages from each of them. A trial was had before
a jury, and a verdict rendered against both appella nts.
The principal error assigned by appellants is the failure
of the trial court to sustain the motion made by them at the
beginning of the trial to di charge the panel f or misconduct of the jury commissioners in failing to select t he jurors
in the manner prescribed by the statute, ' 'in that the commissioners did not write the name of each juror on a slip
of paper and place them in the drum wheel, but merely
checked off names on the assessor's book and employed
other not under oath to do the really important work of
writing off the names and putting them in the wheel; the
persons so employed not being under the direct supervision
of the commissioners, who did not know whether they did
the work assigned to them right or wrong.'' * * *

• • • * • •

>)!:

•

* *

Ky. St. 1903, s ction 2241, provides in part that "the circuit jud ·e of each county shall at the fir t regular t erm of
cir uit court ther in after this a t takes effe t, and annually th rea.fter, appoint three intellig nt and di er et housek p r . of th county, over twenty-one y ar of age, residin in diff r nt portions of the county, and having no acti n in urt r quiring th intervention of a jury, as jury
m1m:. i
r f r one ; ar, who shall be sworn in open
c rn rt t f itlifully (li s harge their uty. Th y shaH hold
thC'i r m ti rr, j • om room to b
. ignat d by the judge,
· nd while no- o- cl in maldno- th Ii t of juri s and electi g th na . , wriLing a d depositing or drawing: then.
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from the drum or wheel case, no person shall be permitted

in said room with them. They shall take the last returned

assessor's book of the county and from it carefully select

from the intelligent, sober, discreet and impartial citizens,

resident housekeepers in different portions of the county,

over twenty-one years of age, the following number of

names of such persons, to-wit: (then follows the number

that shall be selected from each county, graded according

to the population.) Each name so selected they shall write

in jDlain handwriting on a small slip of paper, each slip

of paper being as near the same size and appearance as

practicable ; and each slip with the name written thereon

shall be by them enclosed in a small case made of paper or

other material and deposited unsealed in the revolving

drum or wheel case hereinafter provided for."

In answer to the argument made for appellants, it is

said for appellee that the record does not show that the

substantial rights of appellants were prejudiced by the
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action of the court in overruling the challenge to the array ;

* * * The record does not disclose that the members of

the panel from which the jurors were selected to try the

case were in any respect objectionable, and in this partic-

ular the substantial rights of appellants were not preju-

diced by the rulings of the trial court ; but, in a matter that

strikes at the very foundation of our system of selecting

jurors, we do not deem it material or necessary that any

prejudicial error shall be made to apj)ear, other than a

substantial one committed in failing to select the juries in

the manner pointed out in the statute. It is probable that

the jurors selected to and that did try this particular case

were men who possessed all the statutory qualifications;

and it may also be conceded that they were entirely ac-

ceptable to counsel and parties on both sides. But back of

this is the more important question that litigants have the

unqualified right to demand that juries shall be selected in

the manner prescribed in the statute, and in passing on this

right the individual qualification of the juror or the fact

that he may be entirely acce]itable to the parties is not to be

considered. If the contention of appellee was sound, the

careful and elaborate scheme devised for selecting juries

would be nullified, the statute would be a dead letter, and

no inquiry could be made into the manner in which jurors

T
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from th drum or wh el ca e, no person hall be permitted
in aid room with them. The ball take the la t returned
as e or book of the ounty and from it carefully elect
from the intelligent sober, di creet and impartial citizens,
re id nt hou ekeeper in different portion of the county,
ov r twenty-one year of age, the followi o- number of
name of uch person , to-wit: (then follow the number
that shall be elected from each county, graded according
to the population.) Each name so selected they hall write
in plain handwriting on a mall lip of paper, each slip
of paper being a near the ame ize and appearance as
practicable; and each slip with the name written thereon
hall be b th m enclo ed in a small ca e made of paper or
other material and depo ited un ealed in the revolving
drum or wheel ca e her inafter pro\ ided for."
In answer to the argument made for appellants, it is
aid for appellee that the record does not how that the
ub tantial rights of appellants were prejudiced by the
action of the court in overruling the challenge to the array;
* * * The record doe not 1i clo e that the members of
the panel from which the juror were select d to try the
ca e were in any re pect objectionable, and in this particular the sub tantial ri ht of appellant were not prejudic d by the rulings of the trial court; but, in a matter that
trikes at the very foundation of our y t m of selecting
jurors we do not deem it material or nece ary that any
rejudicial error shall be made to appear, other than a
ub tantial one committ d in failing to select the juries in
the manner pointed out in th tatute. It is probable that
the juror elected to and that did try thi articular case
were men who po es ed all the tatutory qualifications;
an it may al. o be on de that the. were entirely aceptable to ounsel an parti on both ide . But back of
thi i th mor im1 rtant qu tion that litio-ants have the
unqualifi d rio·ht to mand that jurie ball be elected in
tb mann r Ir crib d in th tatute and in pa ing on this
ri bt the indi,Tiuual 1ualifi ati n of the jur r or the fact
that b may be entir ly a c I table to th arties is not to be
on id r d. If th ont nti n of app llee was ound the
careful and laborat
h m
Yi ed for 1Pd1no· jurie
would be nullifi d, the tatute would be a d ad letter, and
no inquiry could b ma
into th mann r in w hicb jurors
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were originally chosen, if those selected to try the particular

case possessed the statutory qualifications and were person-

ally satisfactory. The Legislature, in obedience to a pop-

ular demand that a radical change be made in the manner

of selecting juries, after long delay and much discussion,

enacted the statute now in force; and this court in more

than one case has given to this law the sanction of its ap-

proval and declared that its efficiency shall not be impaired

or destroyed by the failure of public officers to observe its

requirements.

Thus, in Curtis v. Com., 23 Ky. Law Rep. 267, 62 S. W.

886, a motion was made to discharge the entire panel of

petit jurors, because the names of the jurors were not

drawn from the jury wheel as they should have been, but

were selected from a list regularly summoned in a previous

month. This being a criminal case, this court had no power

to review the action of the trial court in overruling the

challenge to the array, but in the course of the opinion
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said: "These men so selected may have been, and doubt-

less were, of the very best citizenship in the county; but

they were not drawn impartially from the body of legally

qualified jurymen of the county. The mode provided by

law for the selection of qualified and impartial jurymen

was ignored, and the jury were selected by the judge of the

circuit court himself. This was clearly erroneous. He

may have done this with the very best of motive, but it was

not the method provided by law, and should not have been

done." In Covington & Cincinnati Bridge Co. v. Smith,

25 Ky. Law Kep. 2292, 88 S. W. 440, in discussing this jury

law, the court said: "The statutes quoted provide an elab-

orate system for the selection monthly in courts of con-

tinuous session of impartial jurymen fresh from the body

of the people. If these provisions are enforced, each liti-

gant is guaranteed that the best effort possible has been

made to secure for the trial of his case an impartial jury.

It is not believed that the requirements in the statute in

regard to the selection of juries would have been set forth

with such minute particularity and detail, if it had been

intended that the court might nullify the manifest inten-

tion of the Legislature by ignoring them." In Risner v.

Com., 95 Ky. 539, 26 S. W. 388, 16 Ky. Law Rep. 84, the jury

commissioners did not put in the wheel the number of names

TRIAL PRACT!CE
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were originally chosen, if those selected to try the particular
case possessed the statutory qualifications and were personally satisfactory. The Legislature, in obedience to a popular demand that a radical change be made in the manner
of selecting juries, after long delay and much discussion,
enacted the statute now in force; and this court in more
than one case 4as given to this law the sanction of its approval and declared that its efficiency shall not be impaired
or destroyed by the failure of public officers to observe its
requirements.
Thus, in Curtis ''· Coni., 23 Ky. Law Rep. 267, 62 S. W.
886, a motion was inade to discharge the entire panel of
petit jurors, because the names of the jurors were not
drawn from the jury wheel as they should have been, but
were selected from a list r egularly summoned in a previous
month. This being a criminal ca se, this court had no power
to review the action of the trial court in overruling the
challenge to the array, but in the course of the opinion
said: "These men so selected may have been~ and doubtless were, of the very best citizenship in the county; but
they were not drawn impartially from the body of legally
qualified jurymen of the county. The mode provided by
law for the selection of qualified and impartial jurymen
was ignored, and the jury were selected by the judge of the
circuit court himself. This was clearly erroneous. He
may have done this with the very best of motive, but it was
not the method provided by law, and should not have been
done." In Covington & Cincinnati Bridge Co. v. Smith,
25 K y. Law Rep. 2'.292, 88 S. W. 440, in discu sing this jury
law, the court aid: ''The statutes quot d provide an elaborate sy tern for the selection monthly in courts of continuou ession of impartial jurymen fr sh from the body
of the people. If these provisions are enforced, each litio-ant i guarante d that the best effort possible has been
m
to
ur e for the trial of his case an impartial jury.
It i . n t b liev d that th requirements in the statute in
r ,. rd t th
1 ction of juries would have been set forth
with uch inut particularity and detail, if it had been
int n
that the cour t might nullify the manifest intenti
of th L O'i lature by irnorin o- them." In Risner v.
'o n.,, Ky. : . , 2 . W .
, 16 I y. Law Rep. 84, the jury
"'"'~~~is ·i n rs did n t put in the wheel th number of names
1
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required, and the court said: "Wliile it is not made to di-

rectly or certainly appear that appellant was thereby sub-

stantially prejudiced, still he had the right to insist upon be-

ing tried by only a jury obtained according to the statute,

which was passed for the purpose of securing fair and im-

13artial jurors; and, to more effectually accomplish that end,

the names of at least 200 persons should have been placed

in the drum or wheel case. This provision cannot be disre-

garded in any substantial particular without defeating one

of the principal purposes of the statute." Central Ken-

tucky Asylum for the Insane v. Hauns, 21 Ky. Law Rep. 22,

50 S. W. 978, to which our attention is called by counsel

for api)ellee, is not in point; nor is it in conflict with the

authorities cited. There the objection to the manner in

which the jury was selected was not made until after the

trial was completed, and hence came too late to be avail-

able.

If the methods avowed to have been adopted in this case
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by the commissioners are upheld, all the safeguards thrown

around the selection of juries will be virtually abolished,

and the effort of the legislative department to improve and

elevate the jury system a failure. The juries are almost

entirely composed of men selected by the commissioners,

and this power confided to them cannot be delegated in

whole or in part to others. No minor officers connected with

the administration of justice have more important duties

to perform than do the jury commissioners. Upon their

judgment and discretion in the selection of intelligent,

sober, discreet, and impartial citizens and housekeepers of

the county depends in a large measure the pure and im-

partial administration of justice in the conduct of jury

trials, and this valuable privilege ought not and will not

be frittered away merely because delay or inconvenience

to the court or litigants may result from sustaining a chal-

lenge to the array because of substantial irregularity in

the selection of the juries. It is iafinitely better that there

should be some delay in the trial of cases or inconvenience

suffered by individuals than that a statute intended to safe-

guard the rights of all litigants should be totally disre-

garded. If the mistake or irregularity was a minor one,

we would not regard it as material; but, if the avowals

made are true, the statute was violated in several substan-

THE JURY

required, and the court said: "While it is not made to directl or certainly appear that appellant was thereby sub·tantially prejudiced, still he had the right to insi t upon being tried by only a jury obtained according to the statute,
which was pas ed for the purpose of securing fair and impartial jurors; and, to more effectually accomplish that end,
the names of at least 200 persons should have been placed
in the drum or wheel case. This provision cannot be disregarded in any substantial particular without defeating one
of the principal purposes of the statute." Central J(entucky Asylum for the Insane v. Hauns, 21 Ky. Law Rep. 22,
50 S. W. 978, to which our attention is called by counsel
for appellee, is not in point; nor is it in conflict with the
authorities cited. There the objection to the manner in
which the jury wa selected was not made until after the
trial was completed, and hence came too late to be available.
If the methods avowed to have been adopted in this case
by the commissioners are upheld, all the safeguards thrown
around the selection of juries will be virtually abolished,
and the effort of the legislative department to improve and
elevate the jury system a failure. The juries are almost
entirely composed of men ·selected by the commissioner ,
and this power confided to them cannot be delegated in
whole or in part to others. No minor officers connected with
the administration of justice have more important duties
to perform than do the jury commissioners. Upon their
judgment and discretion in the selection of intelligent,
sober, discreet, and impartial citizens and housekeepers of
the county depends in a large measure the pure and impartial administration of justice in the conduct of jury
trials, and thi valuable privilege ought not and will not
be frittered away merely because delay or inconvenience
to the court or litigant may re ult from su taining a challenge to the array becau e of ub tantial irregularity in
the election of the jurie . It i i~finitely better that there
hould be om d lay in the trial of ca es or inconvenience
uffer d b r indi idual than that a tatute intended to safeo·uard th rights of all litigant
hould be totally di regard d. If the mi take or irr gularity was a minor on ,
we would not regard it a material; but if the a\ owal
made are true, th . tat te wa iolated in ev ral ub tan-
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tial particulars. The provisions disregarded are not direc-

tory, but mandatory. They constitute the very substance

and life of the law, and may not lightly be ignored or dis-

obeyed. No fraud or improper purpose can be imputed to

these commissioners, nor is it necessary that it should be.

Doubtless they acted in good faith, but nevertheless in open

disobedience of the law under which they were selected,

and their conduct can neither be overlooked nor approved.

For the error mentioned, the judgment must be re-

versed} * * *

ULLMAN V. STATE.

Supreme Court of Wisconsin. 1905.

124 Wisconsin, 602.

Plaintiff in error was duly informed against as having

on the 3rd day of August, 1902, at Dodge County, Wiscon-

sin, made an assault on Ida Ullman with a loaded revolver

with intent her, the said Ida Ullman, to kill and murder. In

[Chap.5

TRIAL PRACTICE

tial particulars. The provisions disregarded are not directory, but mandatory. They constitute the very substance
and life of the law, and may not lightly be ignored or disobeyed. No fraud or improper purpose can be imputed to
these commissioners, nor is it neces ary that it should be.
Doubtle they acted in good faith, but nevertheless in open
disobedience of the law under which they were selected,
and their conduct can neither be overlooked nor approved.
* * * * * * * * * *
:B-,or the error mentioned, the judgment must be reersed · * * ii;

'

due time and form he entered a plea of not guilty, and was
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tried in October, 1903, in the circuit court for Dodge county.

Makshall, J. Before the impaneling the jury for the

trial was commenced, counsel for the accused said he de-

sired to "file a challenge to the array of jurors," accom-

panying such statement by presenting a paper in that re-

gard, which was placed on file. Such paper was not in-

corporated into the bill of exceptions, neither does the bill

ULLMAN V. STATE.

show in any formal way the grounds of the challenge. The

proceedings had in respect to the matter show i3retty clearly

what such grounds were. The point is made by the attorney

Supreme Court of Wisconsin.

1905.

general tliat such a challenge must be made in writing, stat-

ing specifically the grounds thereof, and that the writing

124

Wisconsin, 602.

must bo embodied in the bill of exceptions in order to en-

aI)lo this court to review the decision of the trial court in re-

spect thereto. If that be correct, whether the decision over-

Plaintiff in error was duly informed against as having
on the rd day of August, 1902, at Dodge County, Wisconin, made an assault on Ida Ullman with a loaded revolver
with intent her, the aid Ida UlJman, to kill and murder. In
due time and form be ent red a plea of not guilty, and was
tried in October, 1903, in the cir uit court for Dodge county.
* * * * * * * * * *
:MARSHALL, J.
Before the impaneling th jury for the
trial as comm n ed, ounsel for the ac u ed said he de. ir d t '' 1 a hall n · to tb array of juror , '' accom1 n ·in · u h tat m nt y pr
nting a pap r in that regar whi h wa plac d on fil .
u h pa r wa not inrp rat
into the bill of x ption , neither do s the bill
·h win any formal way th oT und of the chall nge. Th
r
din ·· had in ·
ct to th matt r h w pr tty clearly
wbat ·ue] Tound .
r . Th I oi tis mad by the ttorney
g •11 •ral th· t . u h a h ll n<r
u t b m d in writing, tati.1g . J •eifi ·all
th oT i
tli r f, and that th writing
mn.·t he· m h di
in h 1 iJl f x ption in ord r to n·1 IJI • tlii .· c tut t r vi w th d
i. i n f th trial ourt in rerr t, wh ther th de i ion over. l' ·c·t th r to. If th t l
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' ruling the challenge to the array was proper or not, is not

before us.

At common law a challenge to the array was required to

be made in writing, stating specifically the grounds relied

on. An issue of law or fact was then formed in respect

thereto, which was tried by the court, if one of law, and by

triers appointed by the court, if of fact. Under our statu-

tory system for selecting and returning jurors there is no

challenge to the array in the strict common-law sense. The

Code was designed to be as complete for the trial of crimi-

nal as for the trial of civil cases. It makes no provision

for a challenge to the array, or for any equivalent pro-

ceeding. One is liable to fall into confusion in respect to

the matter by failing to note the fact that most of the de-

cisions in this country in Code states, where it is said that

a challenge to the array must be in writing, are based on

statutory requirements. In Iowa, where there is an ex-

press provision for a challenge to the entire panel, it is
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said that the common-law challenge to the array does not

exist. State v. Davis, 41 Iowa, 311. It is said in cases de-

cided in New York, California, Texas, Michigan, Minne-

sota, Mississippi, and other states that might be mentioned,

that a challenge to the array must be in writing, but it will

be found on investigation that such decisions merely follow

statutory requirements. The ancient method of trying is-

sues of fact raised on such challenge is obsolete. All is-

sues, whether of law or fact, on an abjection to the entire

panel of jurors are now triable summarily by the court,

whether the making of the challenge is regulated by statute

or is a mere matter of practice regulated by the court.

Trial courts have inherent authority, and it is their duty,

to permit and give consideration to objections seasonably

and properly made to the entire panel of jurors, based upon

grounds specifically stated, which, if true, indicate that the

statutory method of selecting jurors was prejudicially de-

parted from. The motion or objection may properly be, as

it commonly has been in this state under the Code, called a

challenge to the array. State v. Cameron, 2 Pin. 490;

ConJi-ey v. Norfhern Bank, 6 Wis. 447; Perry v. State, 9

Wis. 19. But that does not imply that it must be regarded

as having all the common law characteristics. It has only

such of them as are appropriate to our judicial system. It

T. p.— 13

THE JURY

19'.3

· ruling the challenge to the array was proper or not, is not
before u .
At common law a challenge to the array was required to
be made in writing, stating specifically the grounds relied
on. An i sue of law or fact was then form d in respect
thereto, which was tried by the court, if one of law, and by
triers appointed by the court, if of fact. Under our tatutory system for electing and returning jurors there i no
challenge to the array in the strict common-law sen e. The
ode was de igned to be as complete for the trial of criminal as for the trial of civil ca es. 1t makes no provi ion
for a challenge to the array, or for any equi alent proceeding. One is liable to fall into confu ion in re pect to
the matter by faili:c.g to note the fact that mo t of the decisions in this country in Code state , where it is said that
a challenge to the array mu t be in writing, are ba ed on
statutory requirement . In Iowa, where there is an expre s provision for a challenO'e to the entire panel, it is
aid that the common-law hallenge to the array does not
exi t. State v. Davis, 41 Iowa, 311. It i said in cases decided in New York, California, Tex a , :Michigan, Minnesota, 1\fi sis ippi, and other state that might be mentioned,
that a challenge to the array mu t be in writing, but it will
be found on inve tigation that such deci ions merely follow
statutory requirements. The ancient method of trying isues of fact rai ed on such challenge i ob olete. All issues, whether of law or fact on an abject1on to the entire
panel of jurors are now triable summarily by the court,
whether the makin · of the ballenge i r gulated by statute
or i a mere matter of practice regulated by the court.
Trial court have inherent authority, and it is their duty
to permit and give con ideration to obj tions seasonabl.
and properl made to the entire panel of jurors, based upon
ground pecifically tat a whi h, if true indicate that th ·'
statutory method of selectino· juror wa prejudicially depart d from. The motion or objection may properly be, as
it commonl ha been in thi stat under the Code, called a
chall n ·e to th array.
tat v. Cameron, 2 Pin. 490;
ConkPy v. Northern Bank, 6 Wi . 447 · Perry v. State, !)
Wi . 19. But that do s not imply that it mu t be regarded
a ha ing all the common law char act ri tics. It has onl>
such of them as are appropriate to our judicial system. It
T. P.-13 -
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is said in 12 Ency. PI. & Pr. 426: ''At common law a chal-

lenge to the array was required to be in writing, and where

this requirement has not been abrogated by statute the rule

of the common law is still in force," citing authorities from

seven states, in each of which, however, the matter is regu-

lated by statute.

There is neither any statute nor rule of court nor de-

cisions in this state regulating definitely the practice as to

objecting to the entire panel of jurors. The right to make

such an objection, however, has always been recognized,

and exists by well established practice. It makes no very

great difference how the question of the validity of the

panel is raised so long as the grounds thereof are brought

definitely to the attention of the court. It may be in the

form of an objection to the entire panel, or a motion to

quash the return thereof, or be made in the set phrase of a

challenge to the array. Mere form is of little consequence

when not necessary by statute. The spirit of the Code, gen-
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erally speaking, is that the substance of things only is

material. If it were the practice to make the objection

only in writing and to denominate it by any particular name,

and the trial court were to permit a violation thereof and

entertain the matter nevertheless, unless it appeared that

the adverse party was prejudiced thereby the error would

be regarded as harmless under sec. 2829, Stats. 1898.

While it is good practice to make a challenge to the ar-

ray, so called, in writing, since there is no statute requir-

ing it to be so made, and a stenographer is now a part of

the regular machinery of a trial court, who is expected to

take down accurately everything that occurs in the course

of a trial, the reason, in the main, for the common-law rule

as to the manner of presenting the challenge, no longer ex-

ists. It should therefore be deemed entirely sufficient if the

challenge is stated definitely at the bar of the court and

taken down by the stenographer.

It was early held here in harmony with the common-law

rule that the grounds of a challenge to the array should be

specifically stated. Conhey v. Northern Bank, 6 Wis. 447.

That should be regarded as the settled practice. Though

the trial court has some discretion as to how specifically

the grounds of challenge must be stated, the statement

should be sufficiently full and definite to inform the trial

TRIAL PRACTICE
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js said in 12 Ency. Pl. & Pr. 426: "At common law a challenge to the array was required to be in writing, and where
this requirement has not been abrogated by statute the rule
of the common law is still in force," citing authorities from
even states, in each of which, however, the matter is reguJated by statute.
There is neither any statute nor rule of court nor decisions in this state regulating definitely the practice as to
objecting to the entire panel of jurors. The right to make
such an objection, however, has always been recognized,
and exists by well established practice. It makes no very
great difference how the question of the validity of the
panel is raised so long as the grounds thereof are brought
definitely to the attention of the court. It may be in the
form of an objection to the entire panel, or a motion to
quash the return thereof, or be made in the set phrase of a
challenge to the array. l\1ere form is of little consequence
when not necessary by statute. The spirit of the Code, generally speaking, is that the substance of things only is
material. If it were the practice to make the objection
only in writing and to denominate it by any particular name,
and the trial court were to permit a violation thereof and
entertain the matter nevertheless, unless it appeared that
the adverse party was prejudiced thereby the error would
be regarded as harmless under sec. 2829, Stats. 1898.
While it is good practice to make a challenge to the array, so called, in writing, since there is no statute requiring it to be so made, and a stenographer is now a part of
the regular machinery of a trial court, who is expected to
take down accurately everything that occur in the course
of a trial, the reason, in the main, for the common-law rule
as to the manner of presentinO' the challenO'e, no long r exL ts. It hould th ref ore be d emed entirely ufficient if the
hall nO' i. tat rl d finit ly at the bar of the court and
tak
down by the stenographer.
It w s arly h ld h re in harmony with the common-law
r 1 th t the grou d of a challenge to the array should b
.·1 ·ifi lly stat 1. Conkey v. North rn Bank, 6 Wis. 447.
That , h ul b r O' rd
a th s ttl d practic . Though
h trial urt }1 a om di r ti on a to how specifically
th gr un . of hall n
must be tated, the tatement
sh uld be suffi i ntly full and definite to inform the trial
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court and the adverse party reasonably of the precise de-

partures from the legal requirements relied upon. The

right of challenge should be exercised before commencing

to impanel the jury, otherwise it should be deemed waived.

12 Ency. PI. & Pr. 424. No departure from that rule is per-

missible except for extraordinary reasons.

In this case the practice as to the time of making the

objection, motion, or challenge and the manner thereof, ex-

cept in that the specific grounds relied on do not appear in

the bill of exceptions, the writing in respect thereto being

absent therefrom, was proper. The practice of the court

also in treating the grounds assigned for the challenge,

not admitted by the adverse party, as at issue and sum-

marily trying the issues, was proper. Since such grounds

were not formerly stated, taken down by the stenographer,

and preserved in the bill, and the writing filed was not

so preserved we might properly omit consideration thereof.

However, since it appears that the questions raised by the
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challenge were fully tried and the grounds with reason-

able clearness appear from the evidence, we have concluded

to treat the matter.

The evidence taken upon the trial of .the issues involved in

the challenge indicates that the grounds relied on were

as follows: First, whereas the statute provides that the

jury commissioners shall furnish the clerk of the circuit

court one list of names of persons qualified to serve as

jurors, to be drawn from the body of the county, each com-

missioner proposed and furnished a partial list, and such

lists were treated as satisfying the statute. Second, the

commissioners did not furnish the clerk of the circuit court

a complete list of names verified or certified in proper

form. Third, the clerk did not make a copy of the lists

filed and deliver the same to the commissioners or any one

of them. Fourth, the names furnished to the clerk as

aforesaid were not written upon separate slips of paper,

and the slips folded and put into a box by the clerk or his

deputy, as the law requires. The facts appear to be these .•

Each commissioner made a list and submitted it to the three

for consideration. They approved of such three lists, which

in the aggregate included the requisite names, as the one

list which the statute required, and delivered the same to

the clerk of the circuit court. Such clerk did not make
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court and the adverse party reasonably of the precise departures from the legal requirements relied upon. The
right of challenge should be exercised before commencing
to impanel the jury, otherwise it should be deemed waived.
12 Ency. PL & Pr. 424. No departure from that rule is permissible except for extraordinary reasons.
In this case the practice as to the time of making the
objection, motion, or challenge and the manner thereof, except in that the specific grounds relied on do not appear in
the bill of exceptions, the writing in respect thereto being
absent therefrom, was proper. The practice of the court
also in treating the grounds as igned for the challeng ,
not admitted by the adverse party, as at issue and summarily trying the issues, was proper. Since such ground ·
were not formerly stated, taken down by the stenographer,
and preserved in the bill, and the writing filed was not
so preserved we might properly omit onsideration thereof.
However, since it appears that the questions raised by the
challenge were fully tried and the grounds with reasonable clearness appear from the evidence, we have concluded
to treat the matter.
The evidence taken upon the trial of .the issues involved in
the challenge indicates that the grounds relied on were
as follows: First, whereas the statute provides that the
jury commissioners shall furnish the clerk of the circuit
court one list of names of persons qualified to serve as
jurors, to be drawn from the body of the county, each com·
missioner proposed and furnished a partial Ii t, and such
lists were treated as satisfying the statute. Second, the
commissioners did not furnish the clerk of the circuit court
a complete list of names verified or certified in proper
form. Third, the clerk did not make a copy of the Ii ts
filed and deliver the same to the commissioners or any one
of them. Fourth, the names furnished to the clerk as
aforesaid were not written upon separate lips of paper,
and the slips folded and put into a box by the clerk or hi
deputy, as the law requires. The fact a pear to be the e:
Each commi sioner mad a Ii t and ubmitt ditto the tbre
for consideration. They approved of u h three Ii t whi b
in the a0' 0 Tegate includ d the r qui ite name , a the on
list whi h the tatute r uir d, and d liv red th ame to
the clerk of the circuit court. Such lerk did not mak
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a copy of the lists so furnished and deliver the same to at

least one of the commissioners, as the law requires, but

each of the commissioners, to the knowledge of the clerk,

preserved a copy of the list proposed by him. The law does

not require the commissioners to make any verification or

formal certification of the list furnished to the clerk. While

neither the clerk nor his deputy wrote the names of the

persons appearing upon the lists furnished, as aforesaid,

on separate slips of paper, and it is not certain that either

one of them folded the slips after the names were written

thereon, and placed the same in a box in the presence of

the commissioners, as the law requires, the names were

so written by a person acting under the direction of* the

clerk in his presence and in the presence of the deputy

and the commissioners, and the slif)s were then by the

direction of the clerk, in his presence and in the presence

of the commissioners, either by the deputy clerk or

the person who wrote the names, placed in the box. The

Generated for facpubupdates (University of Michigan) on 2014-06-16 13:55 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t47p93w7n
Public Domain / http://www.hathitrust.org/access_use#pd

names so written upon slips of paper and put in the

box were the identical names on the list furnished by the

commissioners. There is an entire absence in the record of

any showing of prejudicial departure from the letter of the

statute. The mere fact that each commissioner proposed

a list of names for a part of the entire list -to be agreed

upon, and the several partial lists were approved and in

tliat form handed to the clerk, instead of the three lists

being transferred to one and in that form delivered, is of no

consequence whatever. The fact that the physicial acts

of writing the names on slips of paper and folding such

slips ready for the box and putting them therein, if such

be the fact, in the whole, is likewise of no consequence, since

it appears that such person acted under the immediate

direction of the clerk, in his presence and in the presence

of the commissioners, and there is not only no indication

<liat there was any prejudicial departure from the statute

in the matter, but tliei-e is conclusive affirmative evidence to

the contrary. Tiie general rule as to irregularties in execut-

ing tlie statutory method for selecting jurors is that they

are to ])e deemed immaterial, unless it appears probable that

tlic person seeking to take advantage thereof may be pre-

judiced thereby. Proffatt, Jury Trial, Sec. 154 ; Thompson

& Merriam, Juries, Sec. 134; 12 Ency. PI & Pr. 277.
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a copy of the lists so furnished and deliver the same to at
least one of the commissioners, as the law requires, but
each of the commi sioners, to the knowledge of the clerk,
preserved a copy of the Ii t propo ed by him. The law does
not require th commissioners to make any verification or
formal certification of the list furnished to the clerk. While
neither the clerk nor his deputy wrote the names of the
person appearing upon the lists furnished, as aforesaid,
on separate slips of paper, and it is not certain that either
one of them folded the slips after the names were written
thereon, and placed the same in a box in the presence of
the ommissioners, as the law requires, the names were
o written by a person acting under the direction of the
clerk in his pre ence and in the presence of the deputy
and the commissioners, and the slips were then by the
direction of the clerk, in his presence and in the presence
of tll e commi sioners, either by the deputy clerk or
th p r son who wrote the names, placed in the box. The
nam s . o written upon slips of paper and put in the
box w r the identical names on the list furnished by the
rnrni ioners. There is an entire absence in the record of
D )T howing of prejudicial departure from the letter of the
tatut e. The mere fact that each commissioner proposed
a Ii t of names for a part of the entire list ~o be agreed
u1 on, and the several partial lists were approved and in
tJrnt form handed to the clerk, instead of the three lists
11 in, · tra n £erred to one and in that form delivered, is of no
n. quen e whatever. The fact that the physicial acts
of wri tin · the n ames on slips of paper and folding such
.-lip.· r a y for the box and utting them therein, if such
lw th f a t, in the whole, i lik wi e of no con equence, since
i npp ar. that uch per on act d under the immediate
dj r , ·1ion of th cl rk, in bi presence and in the presence
lf th r mi. ioners, and th re i not only no indication
f l1nt th< r was any prejudicial d parture from the statute
i 111 · m e t •r hut t h r i on lu iv affirmativ evidence to
111 " <' <>nt nny. r h rr n ral rul a to irr gularties in execut- /
i rw t I 1 • ta nt r . m tli d for
I tin a- juror is that they
a r<• t n l )(• <l ·<·m immat ri 1, unl · · it a l ar pr bable that
111<· pc· r ·on : 0 kinri t tak a ]vantao- th r of may be prej11 d i ·Pd th r •l . .
r ffatt, ury Trial,
. 154; Thompson
· f ' tTi a , urirs,
1 4; 12 ~ n y. Pl & Pr. 277.
1
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The point is made by the attorney general that in any

case the challenge to the array was waived by the failure to

object to the jury as a whole, reliance being placed on

Jackson v. State, 91 Wis. 253, 267, 64 N. W. 838. The rule

invoked has never been, and it seems cannot reasonably be,

applied to objection to the entire panel of jurors. It

only goes to objections to individual jurors. When an ex-

ception is once properly saved to a ruling on an objection

to the entire panel of jurors it will be available upon a

subsequent review of the final result without further calling

the matter to the attention of the trial court.

**********

By the Court. — Judgment is affirmed.

Section 4. Qualifications of Jurors.

The point is made by the attorn J g neral that in any
case the chall nge to the array was waived by the ailure to
object to the jur. a a whole, reliance bein 0 placed on
Jackson v. State, 91 v i . 253, 267, 6± N. W. 83 . The rule
in oked has never been, and it seems cannot rea onably be,
applied to objection to the entire panel of jurors. It
only goes to objections to individual jurors. When an exception is once properly saved to a ruling on an objection
to the entire panel of jurors it will be available upon a
subsequent r view of the final result without further calling
the matter to the attention of the trial court.

KUMLI V. SOUTHERN PACIFIC COMPANY.

* * * * * * * * * •

Supreme Court of Oregon. 1892,

21 Oregon, 505.
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By the Court.-Judgment is affirmed.

Bean, J. — This is an action to recover damages for in-
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juries alleged to have been received by plaintiff while a pas-

senger on one of defendant's passenger trains which was

wrecked by the falling of the bridge or trestlework across

the marsh known as Lake Labish, in Marion county, in No-

vember, 1890. The trial resulted in a verdict and judgment

in favor of plaintiff for the sum of fifteen hundred dollars,

SECTION

from which defendant appeals, assigning as error the action

4.

QUALIFICATIONS OF JURORS.

of the court in overruling its challenge for actual bias, to the

jurors Kennedy, Harriott, Cooley, and Her, and in refusing

to set aside the verdict of the jury, because it is so excessive,

KU:MLI V. SOUTHERN PACIFIC COMP ANY.

and so disproportionate to the amount of plaintiff's injury

Supre11ie Cow·t of Oregon.

as to indicate passion or prejudice on the part of the jury.

1892•

These assignments of error will be noticed in the order

.21 Oregon, 505.

indicated.

1. As to the overruling of the challenge to the jurors : It

is unnecessary to state the facts, as disclosed by the exam-

ination of any of the jurors, or their voir dire, except the

J.-This is an action to recover damages for injurie alleged to have been received by plaintiff while a pass ng r on one of defendant's pa senger trains which wa
wrecked by the falling of the bridge or trestlework aero s
the mar h known as Lake Labi h, in Marion county, in November, 1890. The trial resulted in a verdict and jud 0 ·ment
in faYor of plaintiff for the um of fifteen hundred dollar ,
from which def ndant appeal , a signing as error the action
of the ourt in ov rruling it s challenge for actual bia , to the
juror E~ennedy, Harriott, Cooley and Iler, and in r fu ing
to t aside the erdict f th jury, becau e it i o exces i e
an o di I ro1 ortionate to th e amount of plaintiff' injur.
a to indicat pa ion or pr ju 1ice on the part of the jury.
Th
a ignm nts of error will be noticed in the order
in icated.
1. A to the overrulin()' of the cballeng to th jnrors: It
is unnecessary to tat th fact as di clos d by the examination of any of th JUr r or their voir dire, except the
BEAN,
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juror Her, whose examination presents as strong a case

for the defendant as any in the record. The juror Her, in

his examination in chief by defendant's counsel, said that

he did not know the plaintiff; had heard nothing about this

case; had heard considerable talk about the wreck; read

of it in the newspapers, and heard persons talk about it

who claimed to have looked at and examined the wreck;

from what he had heard the persons say who had examined

the wreck, and what he saw in the newspapers, he had

formed and expressed an opinion as to whether or not the

railroad company was to blame for the wreck ; he had that

opinion then; did not know that it was a particularly fixed

opinion; it is one that would require some evidence to re-

move. He could not say how many persons he had heard

talk about the wreck, who had examined and looked at it, but

supposed, perhaps, a half dozen ; they said what they sup-

posed caused the wreck; they were persons whom he had re-

spect for. From what they said, and what he had read in
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the newspapers, he had formed an opinion as to the cause

of the wreck; he had heard the various theories put forth

through the newspapers, as to whether the wreck was

caused by a defective structure, or by a rail being removed

from the track by some evil-disposed person. At the con-

clusion of his examination by counsel, the juror, in response

to questions by the court, said that what he had heard about

the transaction was not from any of the witnesses in the

case, but just from persons who had gone to view the

wreck; that no opinion he had formed would influence his

judgment in the trial of the case, but he should try the case

impartially, according to the law and the evidence; that he

could disregard what he had heard about the wreck, and

would be governed by the evidence altogether; would not

regard what he had heard, as it was only hearsay; would

pay no attention to what he had been told, but would simply

be guided by the testimony given in court. The challenge

was thereupon overruled by the court, defendant excepting.

There is much conflict in the adjudged cases as to when

an opinion touching the merits of the particular case will

disqualify a person called as a juror. The standard of Lord

Mansfield, in Mylock v. Saladine, 1 W. Bl. 480, that ''a

juror should be as white as paper, and know neither plain-

tiff or defendant, but judge of the issue merely as an ab-

TRIAL PRACTICE

juror Iler, whose examination presents as strong a case
for the defendant as any in the record. The juror Iler, in
his examination in chief by defendant's counsel, said that
he did not know the plaintiff; had heard nothing about this
ca e; had heard considerable talk about the wreck; read
of it in the newspapers, and heard persons talk about it
who claimed to have looked at and examined the wreck;
from what he had heard the persons say who had examined
the wreck, and what he saw in the newspapers, he had
formed and expressed an opinion as to whether or not the
railroad company was to blame for the wreck; he had that
opinion then; did not know that it was a particularly fixed
opinion; it is one that would require some evidence to remove. He could not say how many persons he had heard
talk about the wreck, who had examined and looked at it, but
supposed, perhaps, a half dozen; they said what they supposed caused the wreck; they were persons whom he had respect for. From what they said, and what he had read in
the new papers, he had formed an opinion as to the cause
of the wreck; he had heard the various theories put forth
tbrouO'h the newspapers, as to whether the wreck was
au d by a defective structure, or by a rail being removed
from the track by some evil-disposed person. At the conclu ion of hi examination by counsel, the juror, in response
to qu tion by the court, said that what he had heard about
the transa tion wa not from any of the witnesses in the
a e, but ju t from persons who had gone to view the
wr k; that no opinion he had formed would influence his
judQID nt in the trial of the ca e, but he should try the case
·
rtiall , according to th ·law and the evidence ; that he
di reO'ard what he had heard about the wreck, and
w ul
ov rn d by the evidence altog ther; would not
r
rd what h had heard, a it wa only hearsay; would
ay n attention to what he had b en told, but would imply
b rrni d by the t timony O'iven in court. The challenge
wa. th r up n v rrul d by th court, d f ndant ex e ting.
Th r i. mu h nfli t in the adjudged a es a to when
a
pini n t u hi o· th m rit of the particular cas will
li qualify a r
·all
a juror. Th tandard of Lord
A .'FT •L , in ~1ylod
aladine, 1 W. BL 4 0, that "a
.i r . h l
. whit . pa r and know neither plaintiff or
t, ut judg of th is ue m rely as an ab-
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stract propositon upon the evidence produced before him,"

has long since been discarded as impracticable. The courts

are agreed, that with the present popular intelligence and

wide dissemination of current events, through the medium

of the press, a juror's mind cannot reasonably be expected

to be ''as white as paper," and it is no longer regarded as

an objection, per se, to a person called as a juror, that he

has heard of the particular case, or even formed or ex-

pressed an opinion touching the merits thereof.

''Were it possible," said Mr. Chief Justice Makshall, ''to

obtain a jurv without any prepossessions whatever, respect-

ing the guilt or innocence of the accused, it would be ex-

tremely desirable to obtain such a jury; but this is perhaps,

impossible, and therefore not required. The opinion which

has been avowed by the court is, that light impressions,

which may fairly be supposed to yield to the testimony that

may be offered, which may leave, the mind open to a fair

jection to a juror; but that those strong and deep impres-

Generated for facpubupdates (University of Michigan) on 2014-06-16 13:55 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t47p93w7n
Public Domain / http://www.hathitrust.org/access_use#pd

sions which will close the mind against the testimony that

may be offered in opposition to them, which will combat

that testimony and resist its force, do constitute a suffic-

ient objection to him." (Trial of Aaron Burr, Vol. 1, 416;

1 Thomps. Trials, sec. 79.)

The rule laid down by this distinguished jurist in a

trial which at the time attracted universal attention, has

become substantially the settled law of this country, and it

is now generally considered that if the juror's opinion will

readily yield to the evidence presented in the case, he is not

incompetent to sit upon the trial of the issue.

As to when the opinion is of such a character, that it will

not readily yield to the evidence produced, the law in this

country is in such a state of confusion, that no success can

be hoped for in reconciling conflicting opinions, or arraying

the decisions in logical order. Expressed in the varying

terms of judicial utterances, the opinion or impression con-

cerning the merits of the cause on trial, which disqualifies

a person called as a juror, must be a "fixed," "absolute,"

"positive," "definite," "decided," "substantial," "delib-

erate," "unconditional" opinion. The rule is almost uni-

versally laid down by these words, or words of similar im-

port. A "conditional," "hypothetical," "contingent," "in-
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tract propositon upon the evidence produced before him,''
has long since been discarded as impracticable. The courts
are agreed, that with the present popular intelligence and
wide dis emination of current events, through the medium
of the press, a juror's mind cannot rea onably be expected
to be "as white as paper,'' and it is no longer regarded as
an objection, per se, to a person called as a juror, that he
has beard of the particular case, or even formed or expre sed an opinion touching the merits thereof.
"Were it possible," said Mr. Chief Justice MARSHALL, "to
obtain a jurv without any prepossessions whatever, respecting the guilt or innocence of the accused, it would be extremely de irable to o tain such a jury; but this i perhaps,
impossible, and therefore not required. The opinion which
has been avowed by the court is, that light impressions,
which may fairly be supposed to yield to the testimony that
may be offered, which may leave . the mind open to a fair
jection to a juror; but that those strong and deep impressions which will clo e the mind against the testimony that
may be offered in opposition to them, which will combHt
that testimony and re i t its force, do constitute a sufficient objection to him." (Trial of Aaron Burr, Vol. 1, 416;
1 Thomps. Trials, sec. 79.)
The rule laid down by this distinguished jurist in a
trial which at the time attracted universal attention, has
become sub tantially the settled law of this country, and it
is now generally con idered that if the juror's opinion will
readily yield to the evidence presented in the case, he is not
incompetent to sit upon the trial of the issue.
As to when the opinion is of such a character, that it will
not readily yield to the evidence produced, the law in this
country is in such a tate of confusion, that no success can
be hoped for in reconciling conflicting opinions, or arraying
the deci ions in logical order. Expressed in the varying
t rm of judicial utterance , the opinion or impre ion concerning the merits of the cause on trial, which disqualifies
a person called as a juror, mu t be a ''fixed,'' ''absolute,''
"positive," "definite," "de i ed," "substantial," "deliberate,'' ''unconditional'' opinion. The rule is almost universally laid down by these words, or words of similar import. A ''conditional,'' ''hypothetical,'' ''contingent,'' ''in-
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determinate," '' floating," ''indefinite," "uncertain" opin-

ion will not do. {Schoeffler v. State, 3 Wis. *823 ; People v.

Bodine, 1 Denio 281 ; Staup v. Com., 74 Penn. St. 458 ; Willis

V. State, 12 Ga. 444; Osiander v. Com., 3 Leigh 780, 24

Am. Dec. 693; People v. Stout, 4 Parker Crim. Rep. 71; 1

Thomps. Trials, sec. 78.) These terms convey one and the

same meaning, and, in substance, require that in order to

disqualify a juror, his opinion touching the merits of the

case on trial must be of a fi.xed and determinate character,

deliberately formed and still entertained; one that in an

undue measure shuts out a different belief. An opinion or

impression formed from rumor, newspaper reports, or

casual conversation with others, which the juror feels con-

scious he can dismiss, and so unsubstantial that contradic-

tion from the same source would be as readily accepted as

true, as the original statements upon which the impression

or opinion was formed,' constitute, ordinarily, no sufficient

objection to him.
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"The opinion or judgment," says Chief Justice Shaw,

"must be something more than a vague impression, formed

from casual conversation with others, or from reading im-

perfect, abbreviated newspaper reports. It must be such

an opinion, upon the merits of the question, as would be

likely to bias or prevent a candid judgment upon a full

hearing of the evidence. If one had formed, what in some

sense might be called an opinion, but which yet fell far

short of exciting any bias or prejudice, he might conscient-

iouslv discharge his duty as a juror." {Comw. v. Webster,

5 Cush. 297; 52 Am. Dec. 711.)

While the rule is genrally recognized, that the disquali-

fying opinion of a juror must be of a fixed and determined

character, its application is frequently a matter of great

nicety, and the courts have struggled, apparently in vain,

to establish some judicial test, by which the question can

})e determined. In order to avoid the uncertainty in the

d(!cisions, as well as the supposed inflexible rules of law, by

which the courts were driven, in many instances, to the illit-

erate and hopelessly ignorant portions of the community for

jurors, the legislature of this, as well as many other states,

lijis enacted a statute by which the competency of a person,

called as a juror, shall be determined, on the trial of a chai-
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determinate " "floating '' ''indefinite '' ''uncertain'' opin'
'
ion will not do.
(Schoeffler
v. State, 3' Wis. *823; People v.
Bodine, 1 Denio 281 ; Staup v. Com., 74 Penn.· St. 458; Willis
v. State, 12 Ga. 444 ; Osiander v. Com., 3 Leigh 780, 24
Am. Dec. 693; People v. Stout, 4 Parker Crim. Rep. 71; 1
Thomps. Trials, sec. 78.) These terms convey one and the
same meaning, and, in substance, require that in order to
disqualify a juror, his opinion touching the merits of the
ca e on trial must be of a fixed and determinate character,
deliberately formed and still entertained; one that in an
undue measure shuts out a different belief. An opinion or
impre ion formed from rumor, newspaper reports, or
casual conversation with others, which the juror feels consciou be can dismiss, and so unsubstantial that contradiction from the same source would be as readily accepted as
true, a. the original statements upon which the impres ion
or opinion was formed, constitute, ordinarily, no sufficient
objection to him.
"The opinion or judgment, " says Chief Justice SHA w,
" mu t be something more than a vague impression, formed
from ca. ual conver ation wjth others, or from reading imperf t abbreviated newspaper reports. It must be such
an or inion, upon the merits of the question, as would be
lik 1. to bia or prevent a candid judgment upon a full
h arino· of the evidenc . If one had formed, what in some
might be called an opinion, but which yet fell far
en
short of x iting any bias or prejudice, he might conscienti u ly di. charg his duty as a juror." ( Comw. v. Webster,
5 iu.-b. 297; 52 Am. Dec. 711.)
iVbil th rule is genrally recognized, that the disqualif jng pinion of a juror must be of a fixed and determined
hara t r, it application is frequently a matter of great
ni ty a d the courts have strugo-led, apparently in vain,
t
.·tabli h some judicial test, by which the que ti on can
lie> d ,t rmin d. In order to avoid the unc rtainty in the
<}p('j , ion ,· as well as the SUppO ed infle 'ible rule Of law, by
' lii('h Ll1 eourt w re driven, in many instan s, to the illit<•rat0 nncl hop l . , 1 io-norant portion of the ommu ity for
.i ror. th kgi : latur f thi. , as well as many oth r states,
Jin · <'nnd cl a . t, tit hy whi ·h the compet n y of a per<-'on
·t llPcl a. a j ror, ,·hall b
t r ined, on the trial of a chaiT
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lenge, for having an opinion touching the merits of the par-

ticular case.

By section 187, Hill's Code, it is provided, that on the

trial of a challenge for actual bias, *' although it should ap-

pear that the juror challenged has formed or expressed

an opinion upon the merits of the cause from what he may

have heard or read, such opinion shall not of itself be suftic-

ient to sustain the challenge, but the court must be satisfied

from all the circumstances that the juror cannot disregard

such opinion, and try the issue impartially." This statute

is but a recognition of the fact that, at the present day,

when newspapers, railroads, and telegraphs have made

intercommunication easy, and when the important transac-

tions of today in all their details are published to the world

tomorrow, the advance of popular intelligence and wide

dissemination of knowledge of current events, have under

the former rules of law, rendered it inapossible to secure

a jury of intelligent men for the trial of causes which have
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excited much public attention and have resulted in the ne-

cessity of trying such cases before juries composed of the

illiterate and ignorant. Statutes of this character have been

held not unconstitutional as invading the right of trial by

jury. {Stokes v. People, 53 N. Y. 164; 13 Am. Rep. 492;

Jones V. People, 2 Colo. 351; Cooper v. State, 16 Ohio St.

328.)

This statute does not deny the principle, which has its

foundation in natural justice as well as law, that jurors

should be impaHial and free from any existing bias which

may influence their judgment. But it assumes, and we think

correctly, that a man may be a fair and impartial juror, al-

though he have an opinion touching the merits of the cause

on trial, and that he may, notwithstanding, be able to set

aside and disregard such opinion and decide the case from

the evidence independently thereof and uninfluenced there-

by. We think human experience teaches that it may not

unfreqently happen that persons who have formed an opin-

ion touching the merits of a cause from reports verbal or

written, may, as jurors, lay aside their prepossessions, and

not only honestly and conscientiously endeavor, but in fact

be able to hear and decide the case upon the evidence,

uninflunced by such prepossessions. Whether a person

called as a juror can do so or not depends largely; upon his
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lenge, for having an opinion touching the merits of the particular ca e.
By section 187, Hill's Code, it is provided, that on the
trial of a challenge for actual bias, ''although it should appear that the juror challenged has formed or expressed
an opinion upon the merits of the cause from what he may
have heard or read, such opinion shall not of itself be sufficient to sustain the challenge, but the court must be satisfied
from all the circumstances that the juror cannot disregard
such opinion, and try the issue impartially.'' This statute
is but a recognition of the fact that, at the present day,
when newspapers, railroads, and telegraphs have made
in~cercommunic ation easy, and when the important transaction of today in all their details are published to the world
tomorrow, the advance of popular intelligence and wide
dissemination of knowledge of current events, have under
the former rules of law, rendered it impo sible to secure
a jury of intelligent men for the trial of causes which have
excited much public attention and have re ulted in the necessity of trying such cases before juries composed of the
illiterate and ignorant. Statutes of this character have been
held not uncon titutional as invading the right of trial by
jur . (Stok es v. People: 53 N. Y. 164; 13 Am. Rep. 492;
Jon es v. People, 2 Colo. 351; Cooper v. State, 16 Ohio St.
328.)
This statute does not deny the principle, which has its
foundation in natural ju tice as well as law, that jurors
should be impaHial and free from any existing bias which
may influence their judgment. But it assumes, and we think
correctly, that a man may be a fair and impartial juror, although he have an opinion touching the merits of the cause
on trial, and that he may, notwithstandino-, be able to set
aside and disregard such opinion and decide the case from
the evidence independently thereof and uninfluenced thereby. We think human experience teaches that it may not
unfreq ntly happen that per ons who have formed an opinion tou hino- the merits of a cau e from reports verbal or
written may, as jurors, lay aside their prepossessions, and
not only hone tl a d con cientiou ly endea or, but in fact
be a 1 to hear and decide the case upon the evidence,
uninfiune d by such prepo sessions. Whether a per on
called as a juror can do so or not depends largelY.: upon his

202
202 Trial Practice [Chap. 5

general intelligence, manner, tone, appearance, personal

peculiarities, and sources of information from which his

opinion is formed, its strength, the fact whether he exhibits

any pride of opinion which may lead him to give too little

or too much weight to the testimony for or against either

party, and many other circumstances, difficult if not impos-

sible to suggest. The determination of his competency,

therefore, necessarily becomes primarily a question for the

trial court, keeping ever in view, as it should, that the ulti-

mate object to be attained is a trial before a fair and im-

partial jury. The question is wisely left largely to the

sound discretion of that court, and its findings upon a chal-

lenge to a juror for actual bias, where there is any reason-

able question as to his competency, ought not to be reviewed

by an appellate court unless it clearly appear that such dis-

cretion has been arbitrarily exercised. {State v. Tom, 8 Or.

177; State v. Saunders, 14 Or. 300.)

It is ordinarily more safe and just to the juror and the
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cause of truth, to trust to the impression made upon the

trial court, which heard his testimony, and noticed his

manner and appearance while under examination, subject

to the scrutiny of counsel, than to any written or reported

statement of his testimony. His tone, temperament, and

personal peculiarities, as exhibited on his examination, and

which do not appear in the written report of his testimony,

are important factors in determining his competency as a

juror. If a person called as a juror on his examination,

opinion in the case, on the merits, and nothing further is

shown, the court ought, as a matter of law, to reject him

as incompetent. Such a juror necessarily does not stand

indifferent between the parties, and it matters little from

what source he received the information upon which his

opinion is based. If, however, he has no fixed belief or

prejudice, and is able to say he can fairly try the case

on the evidence, freed from the influence of such opinion or

impression, his competency becomes a question for the trial

f'ourt, in the exercise of a sound discretion, and its findings

ought not to be set aside by an appellate court unless tiie

f'li-or is manifest. "No less stringent rules," says Mr. Jus-

tice Waite, "should be applied by the reviewing court in

siK'h a case than those whicli govern in the consideration

of motions for new trial because the verdict is against the
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general intelligence, manner, tone, appearance, personal
peculiarities, and sources of information fr om which his
opinion is formed, its trength, the fact whe ther he exhibits
any pride of opinion which may lead him to give too little
or too much weight t o the testimony for or against either
party, and many other circumstances, difficult if not impossible to suggest. The determination of his competency,
therefore, necessarily becomes primarily a question for the
trial court, keeping ever in view, as it should, that the ultimate obj ect to be attained is a trial before a f air and impartial jury. The question is wisely left la rgely to the
sound discretion of that court, and its findings upon a challenge to a juror for actual bias, where there is any reasonable question a to his competency, ·ought not to be reviewed
by an appellate court unless it clearly appear that such discr tion has been arbitrarily exercised. (Sta te v . To m, 8 Or.
177; State v. Saunders, 14 Or. 300. )
It is ordinarily more safe and just to the juror and the
can e of truth, to trust to the impression made upon the
trial court, which heard his testimony, and noticed his
manner and appearance while under examination, subject
to the crutiny of counsel, than t o any written or reported
tat ment of his testimony. His t one, temperament, and
er onal peculiarities, as exhibited on his examination, and
whi h do not appear in the written report of his testimony,
are important factor in determining his competency as h
juror. If a person called as a juror on his examination,
opinion in the case, on the merits, and nothing further is
hown, the court ought, a a matter of law, to r ej ect him
as incompetent. Su h a juror necessarily does not stand
indifferent between the parti , and it matt er s little from
what our e he r iv d th information up on which his
pm1on i bas d. If, bow v r, he has no fixed belief or
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and is abl to say h
an fairly t ry the ca e
n th
d from tho intlu n e of such opinion or
t n y b om a qu tion for the trial
r i. of , oun<l i r tion, and its findings
11 rht n t to be
t a. i 1y an
pellate court unl
t ne
<·1T Jr i.·
n]f t. "
1 . s . tring nt rul s," ays J\1r. J u tic· WAITE, " h ul b ap Ii d by the r vi wino- ourt in
. nrh
s th n tho.
1 i h O'Overn in th on ideration
f m ti ns f r n w trial becau e the v rdict i again st the

Sec. 4]
Sec. 4] The Juby 203

evidence. It must be made clearly to appear that upon

the evidence the court ought to have found the juror had

formed such an opinion that he could not in law be deemed

impartial. The case must be one in which it is manifest

the law left nothing to the conscience or discretion of the

court." {Reynolds v. U .8., 98 U. S. 156.)

In the case before us, we think the challenges to the jurors

were each properly overruled. Such opinions as they had

were formed from newspaper reports and casual conversa-

tions with persons who had visited the wreck. They evident-

ly had no prejudice against the defendant, and had taken no

particular interest in the case. It is apparent that they

had nothing but loose, floating, hesitating opinions ; and as

far as we can see, there was no such prejudgment of the

case as would prevent them from sitting as fair and im-

partial jurors. The language of their examniation is quali-

fied and considerate, and is not that of positive men, hasty

to judge and prompt to condemn, but rather that of honest,
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careful conscientious men, fair, open, and candid, with an

obvious purpose to conceal nothing and suppress nothing.

They each was conscious that they could disregard all they

had heard about the case, and try it on the evidence as pro-

duced, uninfluenced by any opinion or impression they then

had. We cannot think this is such a manifestation of par-

tiality or prejudice as left nothing to the conscience or dis-

cretion of the trial court.

**********

The judgment is affirmed.

THEOBALD V. ST. LOUIS TRANSIT COMPANY.

Supreme Court of Missouri. 1905,

191 Missouri, 395.

Marshall, J. — This is an action for $5,000 damages aris-

ing from the death of the plaintiff's nineteen year old son,

about six o'clock in the afternoon on the 20th of January,

1903, caused by one of the defendant's cars colliding with

the rear of a wagon driven by the deceased, at a point sev-
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evidence. It mu t be made clearly to appear that upon
the evidence the court ought to have found the juror had
formed such an opinion that he could not in law e deemed
impartial. The case mu t be one in which it is manifest
the law left nothing to the conscience or di cretion of the
court." (Reynolds v. U .S., 98 U. S. 156.)
In the case before us, we think the challenges to the jurors
were each properly overruled. Such opinions as they had
were formed from new paper reports and casual conversations with person who had vi ited the wreck. They evidently had no prejudice against the def end ant, and had taken no
particular interest in the case. It is apparent that they
had nothing but loo e, floating, hesitating opinions; and a
far as we can see, there was no such prejudgment of the
case as would prevent them from sitting as fair and impartial jurors. The language of their examniation is qualified and con iderate, and is not that of po itive men, hasty
to judge and prompt to ondemn, but rather that of hone t,
careful conscientious men, fair, open, and candid, with an
obvious purpose to conceal nothing and suppress nothing.
They each was con ciou that they could disregard all they
had heard about the case, and try it on the evid nee as produced, uninfluenced by any opinion or impression they then
had. We cannot think thi is such a manife tation of partiality or prejudice as left no thin to the conscience or discretion of the trial court.
(J'

* * * * * • • • • •

The judgment is affirmed.

THEOBALD V. ST. LOUIS TRANSIT COMPANY.
Supreme Court of Missouri.

1905.

191 Missou ri, 395.

J.-Thi i an action for $5 000 damao·e arising from the d ath of th p1aintiff 's nineteen y ar old on
about ix o' lock in th aft rnoon on the .. 0th of J anuar
1903, au ed by on f th def ndant' car ollidin with
the rear of a wagon dri n by the decea ed, at a point evMARSHALL,
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enty to one hundred fifty feet west of Union avcmue on De

Giverville avenue, in the city of St. Louis. There was a

verdict and judgment for the plaintiff for $5,000, and the

defendant appealed.

I.

[Chap. 5
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enty to one hundred fifty feet west of Union avonue on De
Giverville avenue, in the city of St. Louis. There was a
verdict and judgment for the plaintiff for $5,000, and the
defendant appealed.

* * * * * * * * *

The first error assigned is the ruling of the trial court

~

in overruling the challenge for cause of the jurors Hart-

I.

man and Bensberg.

Briefly stated the facts developed upon the voir dire

were, that eight or nine years before the trial the juror

Hartman had been thrown off of a car. He stated that that

fact would influence him in the trial of this cause. He also

stated that he would, be governed by the testimony and in-

structions of the court, and believed that he could render an

impartial verdict; that he had nothing against this de-

fendant, but that he had during all those years entertained

a prejudice against street car companies, and that that pre-

judice existed when he was first examined as to his quali-
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fications for a juror, but that during the examination, that

prejudice had been removed, and that he had reached the

conclusion within the last five minutes that he could try this

case impartially.

The juror Bensberg testified that he had a sort of a

prejudice against the company, and that he did not think

it would influence his verdict as a juror, yet added, ''But

still a person having a prejudice, that would probably un-

consciously bias his opinion." And further added: "I

would give more preference to the testimony of a non-em-

ployee of the company than I would an employee." Upon

the court's suggestion that he meant thereby that he would

consider the interest of the employee in determining the

credibility of his evidence, the juror acceded to that view.

After examination by the court and counsel, the juror was

asked: "Q. Well, really, Mr. Juror, I do not understand

your position now. Tliat is the reason I am asking these

questions. A. Well, as I said before, I have a prejudice

against the company to start with. Q. You still have that

prejudice? A. Still have it. Q. And you also have a

prejudice against the testimony of employees. A. I would

not give it the same preference that I would the evidence

The first error a signed is the ruling of the trial court
in overruling the challenge for cause of the jurors Hartman and Bensberg.
Briefly stated the facts developed upon the voir dire
were, that eight or nine years before the trial the juror
Hartman had been thrown off of a car. He stated that that
fact would influence him in the trial of this cause. He also
stated that he would be governed by the testimony and instructions of the court, and believed that he could render an
impartial verdict; that he had nothing against this defendant, but that he had during all those years entertained
a prejudice against street car companies, and that that prejudice existed when be was first examined as to his qualifications for a juror, but that during the examination, that
prejudice bad been removed, and that he had reached the
conclu ion within the last five minutes that he could try this
case impartially.
The juror Bensherg testified that he had a sort of a
prejudice against the company, and that he did not think
it would influence his verdict as a juror, yet added, "But
still a person having; a prejudice, that would probably unon. iou ly bias his opinion.'' And further added: ''I
would give m r pref rence to the testimony of a non-employ e of the company than I would an employee.'' Upon
th ourt 's sug 0 • stion that he m ant th re by that he would
con. i er th inter t of the employee in determining the
er di bility of his evid nee, the juror ace ded to that vi w.
Aft ·r examination by the court and oun l, the juror wa
a kc;<l: "
\V ell, r all y, 1Ir. Juror, I do not under tand
your }J • ition now.
hat is the reason I am asking the e
qu( : t ion ·. A. \V 11, as I said before, I have a Ir judi e
a<,ain . L 1l1e
mpany t . tart with. Q. You still have that
prc·.i11<1ic·<'? A. Still liav it. Q. And you also have a
r jndiC'P an·ainst th t stimony of employees.
. I would
not gi v · it the same pre.r ronce that I would th evi<l }nee
\j ·
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of a person who was not an interested party on either side

— more so an employee of the company."

Under our system of jurisprudence there is no feature

of a trial more important and more necessary to the pure

and just administration of the law than that every litigant

shall be accorded a fair trial before a jury of his country-

men, who enter upon the trial totally disinterested and

wholly unprejudiced. Where a juror admits, as Hartman

did, that he had a prejudice against street car companies of

eight or ten years standing, and that that prejudice existed

up to the time he gave his first answer upon his voir dire,

yet after being examined and cross-examined by counsel and

the court, and being put in the position of having to say

he would allow that prejudice to overcome the obligation of

his oath as a juror, or on the other hand to say that he

could divest his mind of such a prejudice and fairly try a

case, and that the prejudice had become dissipated within

the last five minutes, it can scarcely be reasonably said that
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such a juror fills the requirements of our system of juris-

prudence.

The juror Bensberg more candidly and accurately stated

the conditions existing in such cases when he said: ''Well,

a person having a prejudice, that would probably unconsci-

ously bias his opinion." The truth of this statemenr is

self-evident. The question of the qualification of a juror is

a question to be decided by the court, and not one to be de-

cided by a juror himself. It is the prerogative and duty of

the trial court to exercise a wise, judicial discretion in this

regard, and the conclusion of the court should rest upon the

facts stated by the juror with reference to his state of

mind, and should not be allowed to depend upon the con-

clusions of the juror as to whether or not he could or

would divest himself of a prejudice he admitted existed in

his mind. And this is true whether the prejudice exists

against either of the parties or against the character of the

subject-matter in litigation, or against either of the parties

as a class, and not against the party as an individual. It is

proper to examine a juror as to the nature, character and

cause of his prejudice or bias, but it is not proper to per-

mit the juror, who admits the existence in his mind of such

prejudice or bias, to determine whether or not he can or

cannot, under his oath, render an impartial verdict. Such
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of a person who was not an interested party on either side
-more so an employee of the company.''
Under our ystem of jurisprudence there is no f eature
of a trial more important and more necessary to th e pure
and just administration of the law than that every litigant
shall be accorded a fair trial before a jury of bis countrymen, who enter upon the trial totally disinterested and
wholly unprejudiced. Where a juror admits, as Hartman ·
did, that he had a prejudice against street car companies of
eight or ten ears standing, and that that prejudice existed
up to the time he gave his first answer upon his voir dire,
yet after being examined and cross-examined by coun el and
the court, and being put in the po ition of having to say
he would allow that prejudice to overcome the obligation of
his oath as a juror, or on the other hand to ay that he
could divest his mind of such a prejudice and fairly try a
case, and that the prejudice had become dissipated within
the last five minutes, it can scarcely be reasonably said that
such a juror fills the requirements of our system of jurisprudence.
The juror Bensberg more candidly and accurately stated
the condition. existing in such cases when he said: ''Well,
a person having a prejudice, that would probably unconsciously bia hi opinion.'' The truth of this statement is
self-evident. The question of the qualification of a juror is
a que tion to be decided by the court, and not one to be decided by a juror himself. It is the prerogative and duty of
the trial court to exerci e a wi e, judicial discretion in this
regard, and the conclusion of the court should rest upon the
facts stated by the juror with reference to his state of
mind and should not be allowed to depend upon the conclusions of the juror as to whether or not he could or
would divest him elf of a prejudice he admitted existed in
his mind. And thi is true whether the prejudice exi ts
ao·ain t either of the parties or against the character of the
subj ct-matter in litigation, or against either of the parties
as a clas , and not again t the party a an indi idual. It is
pro1 r to examin a juror a to the nature, character and
cau of his prejudice or bia , but it is not proper to permit the juror who admit the exi tence in his mind of such
prejudic or bia , to determine w h ther or not he can or
cannot, under _his oath, render an impartial verdict. Such
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a course permits the juror to be the judge of his qualifica-

tions instead of requiring the court to pass upon them as

questions of fact.

It is altogether a mistaken idea that the ruling of the

trial court on such questions is conclusive and not subject to

review. In some cases it has been loosely said that the

ruling of the court on such questions is like the ruling of

the trial court in law cases, and that where there is any

evidence to support the ruling, an appellate court will not

review the same. Such questions generally arise only in

cases at law. It is the discretion exercised by the trial judge

which is the subject of review. In approaching the decision

of that question an appellate court is always guided by the

same rule that obtains with reference to the review of dis-

cretionary judicial acts of inferior tribunals. Great defer-

ence is paid to the finding of a trial judge, but that finding

is not conclusive, and where the facts are, as here, practic-

ally undisi3uted, such ruling is subject to review on appeal.
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Otherwise the whole power and authority as to the selection

of jurors would be vested in the trial court, and it is against

the policy of our law to permit any ruling in nisi prius court

to be beyond review and correction by an appellate court.

Accorded such a power, all else would be a foregone con-

clusion, and a litigant would be entirely at the mercy of

the trial judge, and the usefulness and propriety of appel-

late courts, would, to a large extent, be diminished.

This matter has been the subject of much consideration

and adjudication, not only in this State but in sister states,

and text writers have undertaken to formulate rules which

should be observed in the determination of the question. An

examination of cases cited in the briefs of counsel, shows a

vast contrariety of opinion and ruling in cases of this char-

acter.

Counsel for plaintiff refer to Thompson in his work on

Trials, section 100, where it is said: "Under modern prac-

tice the court acts as trier of all challenges. And the de-

termination of questions of fact is final and not subject to

review." Of this it is sufficient to say that such is not the

lule in tliis State.

Counsel for plaintiff further refer to Thompson on Trials,

section 115, where the doctrine is laid down as follows:

TRIAL PRACTICE

[Chap.5

a cour e permits the juror to be the judge of his qualification instead of requiring the court to pass upon them as
questions of fact.
It is altogether a mistaken idea that the ruling of the
trial court on such questions is conclusive and not subject to
review. In some ca es it has been loosely said that the
ruling of the court on such questions is like the ruling of
the trial court in law cases, and that where there is any
evidence to support the ruling, an appellate court will not
review the same. Such questions generally arise only in
case at law. It i the discretion exercised by the trial judge
which is the subject of review. In approaching the decision
of that question an appellate court is always guided by the
ame rule that obtains with reference to the review of discretionary judicial acts of inferior tribunals. Great deference is paid to the finding of a trial judge, but that finding
is not conclusive, and where the facts are, as here, practically undisputed, such ruling is subject to review on appeal.
0th rwi e the whole power and authority as to the selection
of jurors would be ve ted in the trial court, and it is against
the policy of our law to permit any ruling in nisi prius court
to b beyond review and correction by an appellate court.
A orded such a power, all else would be a foregone conlu ion, and a litiO'ant would be entirely at the mercy of
the trial judge, and the usefulness and propriety of appellat court , would, to a large extent, be diminished.
Thi matter ha been the subject of much consideration
and adjudication, not only in this State but in sister states,
and text writer have undertaken to formulate rules which
. houl be ob rv din the determination of the question. An
xamination of a es cited in the brief of coun el, shows a
va . t ontrari ty of opinion and ruling in cases of this charact r.
* * * * * * * * * *
1 for plaintiff refer to Thomp on in his work on
· tio 100, where it i said: "Under mod rn pracurt acts as trier of all ch 11 nges. And the de-1c·rm in· ti n f ue tions of fact is final and not ubJect to
rP i w. ''
f this it is suffi ient to ay that such is not the
i ul · in this ~ tat .
1 f r pl inti ff furth r r f r to Th mp on on Trials,
. , w h r th
trin is laid down as follows:
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''The sound and prevailing view is that a party cannot, on

error or appeal, complain of a ruling of a trial court in over-

ruling his challenge for cause, if it appear that, when the

jury is completed, his peremptory challenges were not ex-

hausted ; since he might have excluded the obnoxious juror

by a peremptory challenge, and therefore the error is to

be deemed error without injury. For the same reason, if

a court erroneously overrules a challenge for cause, and

thereafter the challenging party excludes the obnoxious

juror by a peremptory challenge, he cannot assign the ruling

of the court for error, unless it appear that, before the jury

was sworn, his quiver of peremptory challenges was ex-

hausted ; in which case there is room for the inference that

the erroneous ruling of the court may have resulted in leav-

ing upon the panel other obnoxious jurors whom the party

might, but for the ruling, have excluded by peremptory chal-

lenge. Some courts, therefore, hold that it is enough, in such

a juncture, to show that his peremptory challenges were ex-
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hausted before the jury was sworn. But others take what

seems the better view, that it must also appear, not only

that his peremptory challenges were exhausted, but that

some objectionable person took his place on the jury, who

otherwise would have been excluded by a peremptory chal-

lenge."

Counsel for plaintiff cite cases which hold that even where

the trial court erred in overruling a challenge for cause it

must affirmatively appear by the record that the party had

exhausted his peremptory challenges in order to success-

fully challenge the ruling of the court.

This doctrine is manifestly pregnant with difficulty, and

would necessitate an extensive collateral inquiry precedent

to the regular proceedings in a case, in order that it might

appear that the aggrieved party had or had not exhausted

his peremptory challenges, or had not been driven to the

necessity of using some of his peremptory challenges to get

rid of the alleged prejudiced juror, whom he had challenged

for cause, and thereby been deprived of the opportunity

of getting rid of other objectionable jurors, though less ob-

jectionable than the juror challenged for cause. Such a

ruling imposes a burden upon the party aggrieved, which

he ought not to be compelled to bear, and reverses the theory

of our system of jurisprudence that error is prejudicial,

THE
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''The sound and prevailing view i that a party cannot, on
error or appeal, complain of a ruling of a trial court in overruling bis challenge for cau e, if it appear that, when the
jury is completed, hi peremptory challenges were not exhausted; since be migbt ha' e excluded the obnoxious juror
by a peremptory challenge, and therefore the error is to
be deemed error without injury. For the same rea on, if
a court erroneously o errules a challenge for cause, and
tbereaf ter the challenging party excludes the obnoxious
juror by a peremptory challenge, he cannot assign the ruling
of the court for error, unless it appear that, before the jury
was sworn, his quiver of peremptory challenges was exhausted; in which ca e there is room for the inference that
the erroneou ruling of the court may have resulted in leaving upon the panel other obnoxious jurors whom the party
might, but for the ruling have excluded by peremptory challenge. Some courts, therefore, bold that it is enough, in such
a juncture, to how that hi peremptory challenges were exhausted before the jury wa sworn. But other take what
seems the better view, that it mu t also appear, not only
that bis peremptory challenge were exhau ted, but that
some objectionable per on took his place on the jury, who
otherwise would have been excluded by a peremptory challenge.''
Counsel for plaintiff cite cases which hold that even where
the trial court erred in overruling a challenge for cause it
mu t affirmatively appear by the record that the party bad
exbau ted bis peremptory challenges in order to successfully challenge the ruling of the court.
This doctrine i manife tly pregnant with difficulty, and
would necessitate an extensive collateral inquiry precedent
to the regular proceeding in a case, in order that it might
appear that the aggrieved party had or had not exbau ted
his peremptory chall nge or had not been driven to the
nece sity of using ome of bis peremptory challenges to get
rid of the alleged pr judiced juror, whom be bad challenged
for cause, and thereb b en deprived of the opportunity
of getting rid of other objectionable jurors, though le obj ctionable than the juror challenged for cau e.
ucb a
ruling impo es a burden upon the party aggrieved, which
he ought not to be comp ll d to bear, and reverse the theor.
of our ystem of juri prudence that error is prejudicial,
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unless the party in whose favor the error is committed,

shows that it was harmless error. The rule stated by

Thompson on Trials reverses this practice and imposes

upon the party who points out and assigns the error, the

further burden of showing affirmatively that he was pre-

judiced by the error. Under our statute each party is abso-

lutely entitled to three peremptory challenges. The statute

also gives parties litigant the right to challenge a juror for

cause. If error appears in the ruling of the court on a chal-

lenge for cause that question should be decided wholly in-

dependent of any consideration of whether the party liti-

gant had or had not exhausted his peremptory challenges.

In other words, the statute provides for two classes of chal-

lenges, one for cause and the other peremptorily without

assigning any cause. And in the determination of the ques-

tion of the propriety of the ruling upon a challenge for

cause, it is improper to mix with it a consideration of the

question as to whether or not the complaining party had
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exhausted his peremptory challenges.

The conclusion is irresistible that the trial court should

have sustained the challenge for cause.

**********

For the foregoing reasons the judgment of the circuit

court is reversed.

Bkace^ p. J., concurs ; Valliant and Lamm, J. J., concur

in paragraphs 1 and 2, and in the result.

WILSON V. WAPELLO COUNTY.

Supreme Court of loiva. 1905.

129 Iowa, 77.

Action at law to recover damages growing out of the

death of W. M. Wilson, plaintiff's intestate, and which

deatli was occasioned, as alleged, by the negligence of the

defendant county in permitting a county bridge to remain in

[Chap.5
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unless the party in whose favor the error is committed,
shows that it was harmless error.
The rule stated by
Thompson on Trials reverses this practice and imposes
upon the party who points out and assigns the error, the
further burden of showing affirmatively that he was prejudiced by the error. Under our statute each party is absolutely entitled to three peremptory challenges. The statute
also gives parties litigant the right to challenge a juror for
cause. If error appears in the ruling of the court on a challenge for cause that question should be decided wholly independent of any consideration of whether the party litigant had or had not exhausted his peremptory challenges.
In other words, the statute provides for two classes of challenges, one for cause and the other peremptorily without
assigning any cause. And in the determination of the question of the propriety of the ruling upon a challenge for
cause, it is improper to mix with it a consideration of the
question as to whether or not the complaining party had
exhausted his peremptory challenges.

• * * * * * * • * *
The conclusion is irresistible that the trial court should
have sustained the challenge for cause.

• * * • * • • * • •

a defective and dangerous condition. Upon trial there was

For the foregoing rbasons the judgment of the circuit
court is r eversed.
BRACE, P. J., concurs; VALLIANT and LAMM, J. J., concur
in paragr~ phs 1 and 2, and in the result.
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WILSON V. WAPELLO COUNTY.
Siipreme Court of Iowa.

1905.

129 Iowa, 77 •

.A rtion at ]aw to r over dam~ ge growing out of the
'Lh f W. M. Wil · n, plaintiff's int tat , and which
Lh w· . o asi
d, as all ged, by the n gligence of the
f Pnd nt · unty in p rmittinO' a county brido-e to remain in
d .fe ·ti e and dangerous condition. Upon trial there was
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a verdict and judgment in favor of defendant, and tlie plain-

tiff appeals. — Affirmed.

THE
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a verdict and judgment in favor of defendant, and the plaintiff appeals.-Affinned.

**********

Bishop, J. — I. This action was commenced in January,

1903, and was reached for trial upon the issues joined in De-

cember, 1904. As the jury was being impaneled, the plain-

tiff challenged for cause each of the individual jurors called

into the box who made answer that he was a property owner

and tax payer in the county. The ground of challenge was

that the juror was ''incomiDetent because of showing such

a state of mind as would preclude him from rendering a just

verdict in said cause." The several challenges were over-

ruled, and, after exhausting her right of peremptory chal-

lenge, the plaintiff was compelled to go to trial before a

jury made up of taxpayers of the county. Out of this sit-

uation arises the error first complained of. The statute en-

umerates the several grounds upon which a challenge for

cause to an individual juror may be laid. Among these,
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and it is the only one having any pertinency to the present

inquiry, is the following: "When it appears the juror * * *

shows such a state of mind as will preclude him from

rendering a just verdict." Code, section 3688, subd. 9.

It must be apparent that a challenge based upon such

ground calls only for a conclusion upon a fact question,

and of necessity such question is addressed to the sound dis-

cretion of the trial court. And, as in other cases, where an

exercise of discretion is under review, we may not interfere,

except an abuse be made to appear. Anson v. Dwight, 18

Iowa, 241 ; Sprague v. Atlee, 81 Iowa, 1 ; Goldthorp v. Gold-

thorp, 115 Iowa, 430.

Now it may very well be considered that a personal pe-

cuniary interest in the result of an action is of itself suffic-

ient to justify a finding that a state of mind exists such as

to preclude a just verdict. And without doubt every tax-

payer within the limits of a municipal corporation is inter-

ested in a pecuniary sense in the result of an action brought

against such corporation to recover damages as for a per-

sonal injury. He must contribute in the way of payment

of taxes to liquidate any judgment that may be obtained.

It is in line with this thought that we have uniformly held

that in actions against a city or town for the recovery of

money there was no abuse of discretion in sustaining a

T. p.— 14

BrsHoP, J.-I. This action was commenced in January,
1903, and was reached for trial upon the issues joined in December, 1904. As the jury was being impaneled, the plaintiff challenged for cause each of the individual jurors called
into the box who made answer that he was a property owner
and tax payer in the county. The ground of challenge was
that the juror was ''incompetent because of showing such
a state of mind as would preclude him from rendering a just
verdict in said cause.'' The several challenges were overruled, and, after exhausting her right of peremptory challenge, the plaintiff was compelled to go to trial before a
jury made up of taxpayers of the county. Out of this situation arises the error first complained of. The statute enumerates the several grounds upon which a challenge for
cause to an individual juror may be laid. Among these,
and it is the only one having any pertinency to the present
inquiry, is the following : "When it appears the juror * * *
shows such a state of mind as will preclude him from
rendering a just verdict.'' Code, section 3688, subd. 9.
It must be apparent that a challenge ba ed upon such
ground calls only for a conclusion upon a fact question,
and of necessity such question is addressed to the sound discretion of the trial court. And, as in other cases, where an
exercise of discretion is under review, we may not interfere,
ex ept an abuse be made to appear. Anson v. Dwight, 18
Iowa, 241; Sprague v. Atlee, 81 Iowa, 1; Goldthorp v. Goldthorp, ] 15 Iowa, 430.
Now jt may very well be considered that a personal pecuniary intere t in the result of an action is of itself sufficient to justify a finding that a state of mind exists uch as
to preclude a just verdict. And without doubt every taxpayer within the limits of a municipal corporation is interested in a pecuniary sense in the result of an action brought
again t su h corporation to r over damages as for a peronal injury. I e mu t contribute in the way of payment
of ta." to liquidate any judQTilent that may be obtained.
It i in line with thi thouo·ht that we have uniformly held
th t in acti n again t a city or town for the r co very of
mon
th re as no abu e of di cretion in sustaining a
T. P.- 14
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challenge for cause to a juror; the challenge being predi-

cated wholly upon the fact that the juror was a taxpayer

of the defendant city or town. Of such cases are these:

Davenport, etc., Co. v. Davenport, 13 Iowa, 229; Dively v.

Cedar Falls, 21 Iowa 567; Cramer v. Burlington, 42 Iowa

315; Cason v. Ottumwa, 102 Iowa 99.

Some language is used in the opinion in the Cramer Case,

and likewise in the Cason Case, upon which an argument

might be based, to the effect that it would be reversible er-

ror to overrule a challenge made to a taxpayer called as a

juror in such a case, but respecting such matter we need not

make any pronouncement at this time. It is sufficient to

remark in this connection that jurors are drawn from the

county at large, and where a city, town, or other minor

municipality is proceeded against no substantial injustice

could result from a trial to a jury made up of non-taxpaying

members of the panel. Moreover, no difficulty need be ap-

prehended in such cases, as challenges on the ground of in-
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terest, if sustained, could not have the effect of blocking the

machinery of the court, and thus make it impossible that a

case be put upon trial. When, however, a county is pro-

ceeded against, the court is confronted with quite a differ-

ent situation. While there is no requirement in the statute

that one must be a taxpayer to be eligible as a juror, yet

it is fair to presume that each person drawn for jury ser-

vice is the owner of some property, greater or less in

amount or value, which is the subject of taxation. Indeed,

we think it within common experience in this State that

the appearance of a non-taxpaying juror furnishes a rare

exception to the rule. And it is hardly conceivable that a

panel should be drawn in any county presenting a sufficient

number of non-taxpaying members to make it possible to

make up a jury out of such for the trial of a case. It may

be true enough that, after exhausting the regular panel,

the drawing of talesmen might be resorted to and continued

indefinitely until a sufficient number of jurors who could

pass challenge should be found. Conceding the possibility

of such a course, and to say nothing of the expense incident

thereto, we should be very slow to condemn the discretion-

ary action of a trial court in refusing to compel parties

to sul)mit tlioir important matters of difference to a jury

which might be eventually thus made up. And this conclus-

challenge for cause to a juror; the challenge being predicated wholly upon the f act that the juror was a taxpayer
of the defendant city or town. Of such cases are these :
Davenpod, etc., Co. v. Davenport, 13 Iowa, 229; Dively v.
Cedar Fall , 21 Iowa 567; Cramer v. B urlington, 42 I owa
315; Cason v. Ottumwa, 102 Iowa 99.
Some language is used in the opinion fn the Cramer Case,
and likewise in t he Cason Case, upon which an argument
might be ba ed, to the effect that it would be reversible error to overrule a challenge made t o a t axpayer called as a
juror in such a case, but respecting such matter we need not
make any pronouncement at this t ime. It is sufficient to
remark in this connection that j urors are drawn from the
county at large, and where a city, town, or other minor
municipality is proceeded against no substantial injustice
could result from a trial to a jury made up of non-taxpaying
members of the panel. Moreover, n o difficulty need be apr bended in such cases, as challenges on the ground of int r t, if ustained, could not have the effect of blocking the
machin ry of the court, and thus make it impossible that a
ca e be put upon trial. When, however, a county is proe ded again t, the court is confronted with quite a differn t ituation. While there is no requirement in the statute
that one must be a taxpayer t o be eligible as a juror, yet
it is fair to presume that each person drawn for jury seri e is the owner of some property, great er or less in
amount or value, which is the subject of taxation. Indeed,
we think it within common experience in this State that
th a pearance of a non-taxi ayincr juror f urnishes a rare
x ption to the rule. And i t is hardly conceivable that a
l an 1 hould be drawn in any county presenting a sufficient
nu 1 r of n n-taxpaying m mbers to make it possible to
mak u a jury out of such for the trial of a case. It may
l tr
uo·h that, after xhau ting the r egular panel,
Lh
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incl fini l until a uffi i nt numb r of jurors who could
pa. . h 1l no- h uld b f und.
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bic;h rni rrh b
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ion is the more readily reached in view of the statute which

gives a phiintiff who has brought an action triable to a jury

against a county, in the court of that county, as he must,

the unqualified right to have the place of trial changed to

an adjoining county. Code, section 3505, subd. 1.

In some of the sister States it has been provided by stat-

ute that, in an action against a county, it shall be no ground

of challenge that a juror called to the box is a taxpayer of

the county. And such enactments are undoubtedly based

upon the thought that the extent of the personal interest

of an individual taxpayer is too slight to be permitted to

outweigh, not only the necessity for a speedy disposition

of cases thus brought, but the desirability of having every

jury made up from the substantial citizenship of the county.

In other States it has been held that, in the absence of a

mandatory statute, the slight financial interest which flows

from the obligation to pay taxes is not sufficient to disqualify

a juror, where otherwise there would be a failure of justice.
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Com. V. Ryan, 5 Mass. 90; Com. v. Brown, 147 Mass. 585

(18 N. E. Rep. 587, 1 L. R. A. 620, 9 Am. St. Rep. 736) ; State

v. Intoxicating Liquors, 54 Me. 564; Middletown v. Ames,

7 Vt. 166',Bassett v. Governor, 11 Ga. 207.

We conclude that there was no error, and the judgment is

affirmed.

SEARLE V. ROMAN CATHOLIC BISHOP OF

SPRINGFIELD.

ROMAN CATHOLIC BISHOP OF SPRINGFIELD

V. SEARLE.

Supreme Judicial Court of Massachusetts. 1909,

203 Massachusetts, 493.

Two Actions of Tort; the first action by George Everett

Searle against the Roman Catholic Bishop of Springfield,

who as a corporation sole under St. 1898, c. 368, held the

title to certain real estate in the town of Easthampton, which
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ion i the more readily reached in view of the statute which
gives a plaintiff who has brought an action triable to a jury
again t a ounty, in th court of that county, as he must,
the unqualifi d right to have the place of trial changed to
an adjoining county.
ode, ection 3505, subd. 1.
In ome of the si ter States it has been provided by statute that, in an action against a county, it shall be no ground
of challenge that a juror called to the box is a taxpayer of
the county. And such enactments are undoubtedly based
upon the thought that the extent of the personal interest
of an individual taxpayer is too slight to be permitted to
outweigh, not only the neces ity for a speedy disposition
of ca es thus brought, but the de irability of having every
jury made up from the substantial citizen hip of the count;.
In other States it has been held that, in the ab ence of a
mandatory statute, the slight financial interest which flow
from the obligation to pay taxe is not sufficient to di qualify
a juror, where otherwi e there would be a failure of justice.
Com. v. Ryan, 5 Mass. 90; Com. v. Brown, 147 :Mass. 585
(18 N. E. Rep. 587, 1 L. R. A. 6...0, 9 Am. St. Rep. 736); Stat e
v. Intoxicating Liquors, 54 Me. 564; Middletown v. Ames,
7 Vt. 166; Bassett v. Go ernor, 11 Ga. 207.
* * * * * * * * * *
We conclude that there was no error, and the judgment is
affirmed.

SEARLE V. ROMAN CATHOLIC BISHOP OF
SPRINGFIELD.
ROMAN CATHOLIC BISHOP OF SPRINGFIELD
V. SEARLE.
Supreme Judicial Court of llf assachusetts. 1999.
203

Two
Searle
who a
title to

Ma sachusetts, 493.

AcTIONS OF ToRT; the fir t action by George E er tt
again t the Roman atholic Bi bop of pringfi ld,
a corporation ole un er t. 1 9 , c. 36 , held the
c rtain r al ta te in th town of Ea thampton, which
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was bought as a site for a church edifice, alleging the con-

version by the defendant of a one story and a half wooden

building alleged to be personal property and to be the

property of the plaintiff, having been built for the plaintiff

by one Charles W. Smith, with the consent of Delia A.

Strong, who then was the owner of the land; and the

second action by the defendant in the first case against the

plaintiff in the first case and certain other persons, for

damages alleged to have been caused by an attempt to re-

move the building from the real estate, of which it was al-

leged to be a part, seeking also equitable relief by way of

injunction. *****

Knowlton, C. J. The question at the trial was whether

a building erected on land of the defendant in the first ac-

tion, who will hereinafter be called the defendant, was per-

sonal property belonging to Searle, who will hereinafter be

called the plaintiff, or was real estate owned by the de-

fendant.
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**********

Exception was taken by the defendant to the ruling of

the judge at the request of the plaintiff, that no person of

the Roman Catholic faith should sit as a juror in these cases.

Under this ruling two jurors were excluded from the panel,

one a resident of Northampton and the other a resident of

South Hadley. The ruling was made on the ground that the

defendant is the Roman Catholic Bishop of Springfield,

TRIAL PRACTICE
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was bought as a site for a church edifice, alleging the conver ion by the defendant of a one story and a half wooden
building alleged to be personal property and to be the
property of the plaintiff, having been built for the plaintiff
by one Charles W. Smith, with the consent of Delia A.
Strong, who then was the owner of the land; and the
econd action by the defendant in the :first case against the
plaintiff in the :first case and certain other persons, for
damages alleged to have been caused by an attempt to remove the building from the real estate, of which it was alleged to be a part, seeking also equitable relief by way of
injunction. * * * * *
KNo" LTON, C. J. The question at the trial was whether
a building erected on land of the defendant in the first action, who will hereinafter be called the defendant, was personal property belonging to Searle, who will hereinafter be
called the plaintiff, or was real estate owned by the defendant.

a corporation sole under the St. 1898, c. 368, who holds

the title to the real estate in trust for the Roman Cath-

olic church, and that these excluded jurors have an inter-

est in the suit analogous to that which taxpayers have

in a suit against the city or town in which they re-

side. It is not contended and it could not successfully

be contended that holding the same religious belief as one

of tlie parties, or affiliation with him in the same church,

woukl disqualify a person from sitting as a juror in his

case. The application of such a doctrine would be un-

just and impracticable. Commonwealth v. Buzzell, 16 Pick.

153; Purple v. Horton, 13 Wend. 1; Barton v. Erickson,

14 Neb. 164; Smith v. Sisters of Good Shepherd, 27 Ky.

Law Rep. 1170.

The real estate held by the defendant is in the town of

Easthampton, and it was bought as a site for a church edi-

Exception was taken by the defendant to the ruling of
the judge at the request of the plaintiff, that no person of
the Roman Catholic faith should sit as a juror in these cases.
nder thi ruling two jurors were excluded from the panel,
ne a re ident of Northampton and the other a resident of
outh Iadley. The ruling was made on the ground that the
d f ndant i the Roman Catholic Bishop of Springfield,
a orporation ole under the St. 1898, c. 3G8, who holds
th titl to the real estate in trust for the Roman Catholic chur h, and that these excluded jurors have an inter~ t in the . uit analogous to that which taxpayers have
m
·ui again t the city or town in which they re·i<1
t i: n t
nt nde and it could not succes fully
lw r·onLn1c1 d th t holdino- the · same religious belief as one
of ili ) l >' rtie , r affiliation with him in the ame chur h,
wonlcl di. c1ualify a per on from sitting as a juror in bis
"a ·c.
h ap li ation of such a doctrine would b un.in t and i pra ti able. Commonwealth v. Bitzzell, 16 Pick.
15:~ · Purple v. IT orton, 13 W nd. 1; Barton v. Erickson,
4
h. ] 4; mith v. Si ters of Good Shepherd, 27 Ky.
I av
p. 117 .
'J h r 1 t t h 1 by the d f ndant is in the town of
, . th·
it wa oug t a a sit for a church edi-
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fice. The excluded jurors were not taxpayers in that town,

and it may be assumed that they were not members of the

parish that was expected to use the church. The ruling ap-

plied to all jurors of the Roman Catholic faith, without

reference to their residence or to any close affiliation with

the local church. Has every person of the Roman Catholic

faith in the diocese of the bishop of Springfield a pecuniary

interest, of which the court can take notice, in every church

owned by the defendant in every part of the diocese? We

are of opinion that he has not. It does not appear, and

we have no reason to suppose, that every Roman Catholic

living in a remote part of the diocese can be affected pecun-

iarily by a small loss or gain of the bishop as owner, in con-

nection with the erection of a Roman Catholic church in

Easthampton.

Under the St. 1898, c. 368, the defendant's holding of

property is "for the religious and charitable purposes of

the Roman Catholic Church." In the R. L. c. 36, sec. 44-46,
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it is strongly implied that there is a difference in the trusts,

and in the beneficiaries, among churches in different places^

and that the members of a particular parish and those

directly connected with the church therein have different

pecuniary relations to the church there from those of the

same faith who live in a different part of the same diocese.

Upon the record before us this ruling of the judge appears

to be wrong. See Bxirdine v. Grand Lodge of Alabama, 37

Ala. 478; Delaivare Lodge v. AUmon, 1 Penn. (Del.) 160.

The remaining question is whether the error was pre-

judicial to the legal rights of the defendant. The manner

of impaneling jurors is prescribed by the R. L. c. 176, sec.

25. The names of those summoned as jurors are written

on ballots and placed in a box, and, after the ballots are

shaken up, the clerk draws them one by one in succession

until twelve are drawn. Apart from challenges, 'Hhe twelve

men so drawn * * * shall be the jury to try the issue," etc.

The order of the judge was a violation of the statutory pro-

vision, and of the defendant's right to have the excluded

men sit as jurors unless challenged by the plaintiff.

The case was tried by other qualified jurors, and it is

argued that the defendant was not injured by the order.

Under the R. L. c. 176, sec. 32, no irregularity in the draw-

ing, summoning, returning or impaneling of jurors is suffic-
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:fice. The excluded jurors were not taxpayers in that town,
and it may be a urned that they were not members of the
pari h that wa expected to u e the hurch. The ruling applied to all jurors of the Roman Catholic faith without
reference to their residence or to any close affiliation with
the local church. Ha eYery per on of the Roman Catholic
faith in the dioc se of the bi hop of Springfield a pecuniary
interest, of which the court can take notice, in ever church
owned by the defendant in eYery part of the dioce e . We
are of opinion that he bas not. It does not appear, and
we have no reason to suppo e, that every Roman Catholic
living in a remote part of the dioce. e can be affected pecuniaril by a small lo s or gain of the bishop as owner, in connection with the erection of a Roman Catholic church in
Easthampton.
Under the St. 1898, c. 368, the defendant-'s holding of
property is "for the reljgious and charitable purpo es of
the Roman Catholic Church." In the R. L. c. 36, sec. 44-46,
it is trongly impli d that there i a difference in the tru ts,
and in the beneficiaries, among churches in different places~
and that the members of a particular parish and those
direct] connected with the church therein have different
pecuniary relations to the church there from tho e of the
same faith who liYe in a different part of the same diocese.
Upon the record before u this ruling of the judge appears
to be wrono-. See B itrcline v. Grand Lodge of Alabam,a, 37
Ala. 478; Delaware Lodge v . .Allmon, 1 Penn. (Del.) 160.
The remaining que ti on is whether the error wa prejudicial to the legal right of the defendant. The manner
of impaneling juror i pre cribed 1 y the R. L. c. 176, sec.
25. Tbe name of those summoned as jurors are written
on ballot and pla ed in a box, and, after the ballots are
shaken up the clerk draws them one by one in succe sion
until twelve are drawn. Apart from challenges "the twel e
men so drawn * * * shall be the jury to try the is ue " etc.
The order of th ju] o·e wa a violation of the ta tutor proYi ion, and of the defendant's ri ght to have the excluded
men it a juror unle challenged by the plaintiff.
Th ca e wa tried by other qualified juror , and it is
argu d that the defendant wa not injured b the ord r.
Und r the R. L. c. 176, sec. 32, no irr ·ularity in the drawing, summoning, returning or impaneling of jurors is suffic-
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lent to set aside the verdict, unless the objecting party was

injured thereby. In general it may be assumed that all

duly qualified jurors, against whom there cannot be a suc-

cessful challenge for cause, will consider and try a case pro-

perly. But a man may have affiliations and friendships or

prejudices and habits of thought which would be likely to

lead him to look more favorably for the plaintiff, or less

favorably for him, upon a case of a particular class, or

upon one brought by a particular person or a member of a

particular class of persons, than would the average juror,

even though his peculiarities are not sufficiently pronounced

to disqualify him for service. It is in reference to these

peculiarities that the parties are given a limited number of

peremptory challenges. While they have no direct right of

selection, this right of peremptory challenge gives to each

party a restricted opportunity for choice among qualified

persons. Anything wliich renders this statutory right of

peremj:)tory challenge materially less valuable is an injury
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to a party, within the meaning of the statute. We do not

intimate that any juror would consciously allow feelings of

friendship or prejudice, or unusual and peculiar habits

of thought, to affect his conduct in the jury room; much

less that a party has a right to have the benefit of the pe-

culiar views or special feelings of a particular juror in the

trial of his case. But the right of peremptory challenge

in the impaneling of jurors cannot be disregarded as of no

value to the parties. In the case at bar, a class of per-

sons qualified as jurors, whom the plaintiff thought in such

relations of religious affiliation with the defendant that

they would be likely to hear his defense in an attitude of

special friendship, was withdrawn from the list of jurors.

The order of the judge rejecting these men, at the request

of the plaintiff, gave him at the outset an additional power

of choice, and made his right of peremptory challenge rela-

tively more valuable, while the defendant's similar right

\ias made relatively less valuable. We are of opinion that

this was an injury to the defendant which entitles him to

a new trial. The number of persons summoned as jurors

that b(!l()nged to this class does not appear. It only ap-

])eMrs that the names of two of them happened to be drawn

from tlio box.

Our decision sooms to be in accordance with the weight
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ient to set aside the verdict, unl ess the objecting party was
injured thereby. In general j t may be assumed that all
duly qualified jurors, against whom there cannot be a succe ful challenge for cau e, will con ·ider and try a case properly. But a man may have affiliations and friendships or
prejudices and habits of thought which would be likely to
lead him to look more favorably for the plaintiff, or less
favorably for him, upon a case of a particular class, or
upon one brought by a particular per on or a member of a
particular class of persons, than would the average juror,
even though his peculiarities are not sufficiently pronounced
to disqualify him for service. It is in reference to these
peculiarities that the parties are given a limited number of
peremptory challenges. While they have no direct right of
selection, this right of peremptory challenge gives to each
party a restricted opportunity for choice among qualified
p rson . Anything which renders this statutory right of
peremptory challenge materially less valuable is an injury
to a party, within the meaning of the statute. We do not
intimate that any juror would consciously allow feelings of
friendship or prejudice, or unusual and peculiar habits
of thought, to affect his conduct in the jury room; much
le s that a party has a right to have the benefit of the peuliar vi ws or special feelings of a particular juror in the
trial of his case. But the right of peremptory challenge
in the impaneling of jurors cannot be disregarded as of no
value to the parties. In the case at bar, a class of person qualified as jurors, whom the plaintiff thought in such
r latj n of religious affiliation with the defendant that
th y wo ld be likely to hear his defense in an attitude of
. p ial friendship, wa withdrawn from the list of jurors.
'l h or r of the judo· rejecting these men, at the request
f th pl intiff ·av him at the outset an additional power
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of authority, although some of the cases depend upon local

statutes. Hildreth v. Troy, 101 N. Y. 23i;Welch v. Tribune

Publishing Co., 83 Mich. 661 ; Scranton v. Gore, 124 Penn. St.

595; Montague v. Commonwealth, 10 Gratt. 767; Kunneen

V. State, 96 Ga. 406; Bell v. State, 115 Ala. 25; Danzey v.

State, 126 Ala. 15.

We are aware that courts have often required prett>

clear proof of injury before setting aside a verdict for a

cause of this kind. West v. Forrest, 22 Mo. 344; Southern

Pacific Co. V. Rauh, 49 Fed. Kep. 696; Pittsburg, Cincin-

nati, Chicago S St. Louis Railroad v. Montgomery, 152 Ind.

1, 23 ; People v. Searcey, 121 Cal. 1 ; Tatum v. Young, 1 Por-

ter, (Ala.) 298; Abilene v. Hendricks, 36 Kans. 196, 200. It

is also generally held that an appellate court will not review

an exercise of discretion, or a mere finding of fact of a

trial judge, determining whether a person shall sit upon

a jury. Commonwealth v. Hayden, 4 Gray 18; Grace v.

Dempsey, 75 Wis. 313; People v. Searcey, 121 Cal. 1, 3;
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Commonivealth v. Moore, 143 Mass. 136, and cases cited.

Whether an error of law like that in the present ease, if

it arose only in determining the qualifications of a single

juror, should be held so far to injure an objecting party as

to require the verdict to be set aside, we do not find it

necessary to determine; but when, as in the present case,

the ruling applies to a class of persons, we feel constrained

to say that there was an injury of which the law should

take notice.

Exceptions sustained.

Section 5. Questioning the Jury.

GOFF V. KOKOMO BRASS WORKS.

Appellate Court of Indiana. 1909,

43 Indiana Appellate, 642.

Myers, J. — Action by appellant to recover damages for

[)ersonal injuries alleged to have been sustained by him

while in the. service of appellee. The issues were formed
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of authority, although some of the cases depend upon local
statutes. Hildreth v. Troy, 101 N. Y. 234; Welch v. Tribune
Publishing Co., 83 Mich. 661; Scranton v. Gore, 124 Penn. St.
595; 111 ontague v. Commo nwealth, 10 Gratt. 767; K unneen
v. State, 96 Ga. 406; Bell v. State, 115 Ala. 25; Danzey v.
State, 126 Ala. 15.
We are aware that courts have often required prett)
clear proof of injury before setting aside a verdict for a
cause of this kind. West v. Forrest, 22 Mo. 344; Southern
Pacific Co. v. Rauh, 49 Fed. Rep. 696; Pittsburg, Cincinnati, Chicago & St. Louis Railroad v. ll1 ontgomery, 152 Ind.
1, 23; P eople v. Searcey, 121 Cal. 1; Tatum v. Young, 1 Porter, (Ala.) 298; Abilene v. H endricks, 36 Kans. 196, 200. It
is al o generally held that an appellate court will not review
an exercise of discretion, or a mere finding of fact of a
trial judge, determining whether a person shall sit upon
a jury. Commonwealth v. Hayden, 4 Gray 18; Grace v.
Dempsey, 75 Wis. 313; P eople v. Searcey, 121 Cal. 1, 3;
Commonwealth v. Moore, 143 Mass. 136, and cases cited.
Whether an error of law like that in the present oase, if
it arose only in determining the qualifications of a single
juror, should be held so far to injure an objecting party as
to require the verdict to be set aside, we do not find it
necessary to determine; but when, as in the present case,
the ruling a pp lies to a class of persons, we feel constrained
to say that there was an injury of which the law should
take notice.
Exceptions sustained.

SECTION

5.

QUESTIONING THE JUBY.

GOFF V. KOKOMO BRASS WORKS .

.Appellate Court of Indiana.
43

1909.

Indiana Appellate, 642.

J.-Action by appellant to re over damages for
p r onal injurie all g
t ha v b n u tain d by him
while in th _sen ic of appellee. The i ues were formed
MYERS,
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by the complaint and answer of general denial. The cause

was tried by a jury and a verdict returned for appellee.

From a judgment in favor of appellee appellant has ap-

pealed to this court, assigning as error the overruling of

his motion for a new trial.

The reasons assigned in support of the motion relate

solely to the action of the court in sustaining the objections

of appellee to certain questions, propounded by appellant to

the persons called to act as jurors, touching their compe-

tency and qualifications so to act. These questions called

for information as to whether they were acquainted with

any of the officers or agents of the Travelers Insurance

Company, whether any of them ever had any business re-

lations with that company, whether they were then or ever

had been the agents or in the employ of that company, or

whether they were then acquainted with any agent of that

company? Preliminary to these questions appellant offered

to introduce evidence to the court tending to show that
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the Travelers Insurance Company was interested in the

result of the suit, and this offer was refused. A complete

examination of each of the jurors upon his voir dire is

made a part of the record by a bill of exceptions. Appellee

contends that, the jury being accepted by appellant, without

making any peremptory challenge or objection to the com-

petency of any juror, he thereby waived any error that

may have been committed in impaneling the jury.

From the objections made to the various questions pro-

pounded by appellant to each of the jurors, and from the

rulings of the court as disclosed by the record, it appears

that the court proceeded upon the theory that, as appellee

was the only defendant of record, the latitude of appellant's

inquiry did not extend to elicit the suggested informa-

tion.

The matter of impaneling a jury must, to a great ex-

tent, be left to the sound discretion of the trial court, and

only in cases where an abuse of that discretition is clearly

shown will appellate tribunals disturb the judgment of that

court. Courts of last resort having to do with questions,

in principle, not unlike the one here presented, with al-

most 0'i.ie accord, have held that where parties are acting ui

good faith considerable latitude should be allowed along

lines touching the competency of persons called as jurors
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by the complajnt and an wer of general denial. The cause
wa tried by a jury and a verdict returned for appellee.
From a judgment in favor of appellee appellant has appealed to this court, assigning as error the overruling of
his motion for a new trial.
The rea on a igned in support of the motion relate
olely to th action of the court in sustaining the objections
of appellee to certain que tions, propounded by appellant to
the per ons 0alled to act as jurors, touching their competency and qualification so to act. The e questions called
for information as to whether they were acquainted with
any of the officers or agents of the Travelers Insurance
Company, whether any of them ever had any business relation with that company, whether they were then or ever
had been the agents or in the employ of that company, or
whether they were then acquainted with any agent of that
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to introduce evidence to the court t ending to show that
th Travelers Insurance Company was interested in the
r e ult of th suit, and this offer was refused. A complete
examination of each of the jurors upon his voi r dire is
mad a part of the record by a bill of exceptions. Appellee
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to act in the matter under investigation, as also for the

purpose of furnishing a basis upon which the court and

parties may proceed intelligently, to the end that a fair and

impartial jury may be obtained. 2 Elliott, Gen Prac, Sees.

507; Epps V. State (1885), 102 Ind. 539, 545; Evansville

Metal Bed Co. v. Loge (1908), 42 Ind. App. 4:61; Donovan v.

People (1891), 139 111. 412, 28 N. E. 964; SJioots v. State

(1886), 108 Ind. 415; Connors v. United States (1895), 158

U. S. 40'8, 15 Sup. Ct. 951, 39 L. Ed. 1033; 24 Cyc. 341;

StepJienson v. State (1887), 110 Ind. 358, 362, 59 Am. Rep.

216. The juror is, no less than a witness, obliged to dis-

close, upon his oath, true answers to such questions as may

be asked touching his competency to serve as a juror in the

case about to be tried (Thornton Juries and Instructions,

Sees. 128; Burt v. Panjaiid (1878), 99 U. S. 180, 25 L. Ed.

451), and the court should exclude questions which are ir-

relevant, and would not, however answered, affect the

juror's competency in the particular case, or which would
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tend to mislead or confuse a juror, or would, as said in the

case of ChyhoivsU v. Bncyrus Co. (1906), 127 Wis. 332, 106

N. W. 833, 7 L. R. A. (N. S.) 357, clearly give ''undue im-

portance to the insurance company's connection with the

case, since no such basis was necessary." Howard v. Beld-

enville Lumber Co. (1906), 129 Wis. 98,* 108 N. W. ^8;Faber

V. C. Reiss Coal Co. (1905) 124 Wis. 554, 102 N. W. 1049;

Connors v. United States, supra; 24 Cyc. 341.

In M. O'Connor & Co. v. Gillaspy (1908), 170 Ind. 428, it

is said: "Parties litigant in cases of this class are entitled

to a trial by a thoroughly impartial jury, and have a right

to make such preliminary inquiries of the jurors as may

seem reasonably necessary to show their impartiality and

disinterestedness. In the exercise of this right counsel

must be allowed some latitude, to be regulated in the

sound discretition of the trial court, according to the na-

ture and attendant circumstances of each particular case.

The examination of jurors on their voir dire is not only

for the purpose of exposing grounds of challenge for cause,

if any exist, but also to elicit such facts as will enable

counsel to exercise their right of peremptory challenge in-

telligently. Questions addressed to this end are not barred

though directed to matters not in issue, provided they are

pertinent, and made in god faith. It does not appear from
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to act in the matter under investigation, as also for the
purpose of furni hin a ba i upon which the court and
parties may proceed intelligently, to the end that a fair and
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In jJf. O'Connor & Co . v. Gillaspy (1908), 170 Ind. 428, it
is said: '' Pa rtie litiO'ant in ca e of this cla s are entitled
to a trial by a thorouo·h1y impartial jury, and haYe a right
to make such preliminary inquiries of the jurors as may
seem rea onably nece ary to how their impartiality and
di intere tedne . In the ex rcise of this right counsel
must be allowed ome latitude, to be reQlllated in the
ound di cretition of th trial court, accordino- to the nature an attendant circum tances of each I articular case.
The examination of jur r
n their voir dire i not only
for the purpo e of e:x1 i rr ground of challenge for cau e
if an exi t but aL t
Ii it uch facts as will enable
conn ~ I to x r ci th ir ri!),'ht of perem1 tory hall ncre into thi end ar not barred
t llig ntly. Que tio ad re
though dire t
to m tt r n t in i ue provi e they are
pertinent, aJ!rl made in god faith. It does not appear from

218
218 Trial Practice [Chap. 5

the record that an accident or indemnity insurance com-

pany was in any manner interested in this action, but the

laws of this state authorize the incorporation of companies

for indemnifying employers against liability for accidental

injuries to employes, and it is a matter of common knowl-

edge that numerous companies are engaged in such insur-

ance in this State."

In the case at bar the Travelers Insurance Company was

not a party to the record, and for aught that appears from

the complaint was not interested in the result of the suit,

but the record shows that appellant offered to introduce

evidence to the court tending to show that it was present

in court by hired counsel actively engaged in defending the

action ; and that it had issued a policy of insurance to ap-

pellee. This evidence was admissible only in the discretion

of the court, and for its sole use in determining counsel's

good faith in pursuing the inquiry. Therefore, meeting the

question, does the record before us show an abuse of that
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discretion lodged with the trial court as will authorize this

court to set aside the judgment? Limiting our inquiry to

the particular information desired by appellant, as in-

dicated by the questions propounded to each juror, and to

which objections were sustained, it seems to us quite clear

that the questions should have been answered. For, in case

the insurance company was pecuniarily interested in the

litigation, a person in its employ or otherwise interested

in it, naturally would be more liable to be unduly influenced

to grant an advantage on the side of his employer or in

the protection of a private interest than one having a

single purpose — returning a verdict according to the law

and the evidence. In Spoonick v. Backus-Brooks Co. (1903),

89 Minn. 354, 358, 94 N. W. 1079, it is said: ''That either

litigent has the right to challenge for implied bias must,

of course, be admitted, and we think it would be impossible

to say, or for the court to hold in the exercise of its proper

discretion, that any person connected with the indemnifying

company as a stockholder or otherwise could be a proper

person to sit as a juror in a case the result of which might

l)e of pecuniary interest to such company. If the proposed

juror was a stockliolder.or otlierwise interested in such a

company his disqualification would seem to follow as a

matter of law. If this be so, it is difficult to see upon what.
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the record that an accident or indemnity insurance company was in any manner intere sted in this action, but the
laws of this state authorize the incorporation of companies
for indemnifying employers against liability for accidental
injuries to employes, and it is a matter of common knowledge that numerous companies are engaged in such insurance in this State."
In the case at bar the Travelers Insurance Company was
not a party to the record, and for aught that appears from
the complaint was not interested in the result of the suit,
but the record shows that appellant offered to introduce
evidence to the court tending to show that it was present
in court by hired counsel actively engaged in defending the
action; and that it had issued a policy of insurance to appellee. This evidence was admissible only in the discretion
of the court, and for its sole use in determining counsel's
good faith in pursuing the inquiry. Therefore, meeting the
que tion, does the record before us show an abuse of that
di cretion lodged with the trial court as will authorize this
court to set a ide the judgment~ Limiting our inquiry to
the particular information desired by appellant, as indicated by the questions propounded to each juror, and to
which objections were sustained, it seems to us quite clear
that the questions should have been answered. For, in case
the insurance company was pecuniarily interested in the
litigation, a person in its employ or otherwise interested
in it, naturally would be more liable to be unduly influenced
to grant an advantage on the side of his employer or in
th protection of a private interest than one having a
ingl purpo e-r turning a · verdict according to the law
an th eviden . In Spoonick v. Backu -Brooks Co. (1903),
8 Mjnn. 354, 358, 94 N. W. 1079, it is said: "That either
1iti
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ground the court could refuse to permit counsel to ascertain

the facts while impaneling the jury. It is no answer to this

to say that the insurance company is not named as a party

to the action, for the bias of the juror is not to be determ-

ined by this fact. Xor is it an answer to say that counsel

may protect his client by using a peremjDtory challenge. It

is his right first to learn the facts, and he must do so to

exercise intelligently his right to challenge peremptorily.

The authorities all go to show that a very insignificant in-

terest in the result of an action, and frequently a ver\^ trif-

ling relationship to one of the parties, is sufficient to dis-

qualify a person from sitting as a juror. In order to secure

to litigants unbiased and unprejudced jurors, we are com-

pelled to hold that plaintiff's counsel had a right to ascer-

tain whether there was such a relationship between the per-

sons called as jurors and the insurance company, a cor-

poration vitally interested in the result, which would dis-

qualify these persons, because, by implication, they would
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be biased and prejudced." And see Block v. State (1885),

100 Ind. 357; Burnett v. Burlington, etc., R. Co. (1884), 16

Neb. 332, 20 N. W. 280; Ensign v. Harney (1883), 15 Neb.

330, 18 N. W. 73, 48 Am. Rep. 344; Martin v. Farmers, etc.

Ins. Co. (1905), 139 Mich. 148, 102 N. W. 6D6;Hearn v. City

of Greenshurgh (1875), 51 Ind. 119; Terre Haute Electric

Co. v. Watson (1904), 33 Ind. App, 124; Johnson v. Tyler

(1891), I Ind. App. 387; 2 Elliott, Gen. Prac. Sees. 507, 514,

515; Beall v. Clark (1883), 71 Ga. 818.

The weight of authority affirms the right of parties to

examine persons called as jurors on their voir dire, as coun-

sel sought to do in this case. He was denied that right. The

information indicated by the questions does not appear in

the record as having been furnished in any other manner.

Whether any or all of the jurors who tried the case had

any interest in the insurance company, which counsel for

appellant offered to show to the court was financially in-

terested in the result of the litigation, nowhere appears.

The action of the court in refusing to permit counsel for

appellant to examine the persons called as jurors along the

line suggested in this opinion was error, and, in the ab-

sence of a showing that it was harmless, entitles appellant

to reversal of the judgment without first showing that
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ground the court could refu e to I nnit coun el to a certain
the fact wliile im1 an ling the jury. t i n an w r to thi:
to ay that the in urance compan-) i not named as a party
to the action, for the bia of the juror i not to be d termined by this fact. Nor is it an an wer to ay that coun 1
may protect hi client by u ing a perem1 tor challenge. It
is his right :first to learn the fa ts, and he must do so to
exercise intelligently his right to challenge peremptori] .
The authorities all go to how that a ver; in igni:ficant intere t in the re ult of an action, and frequ ntl a very trifling relation hip to one of the artie , i ufficient to disqualify a person from itting a a juror. In order to secure
to litigants unbia ed and unprejudced jurors, we are compelled to hold that plaintiff' coun el had a right to a certain whether there was such a relation hip between the person called a jurors and the in urance company, a corporation vitally intere ted in the re ult, which would di qualify the e person , becau e, b implication, they wou]d
be biased and prejudced." And see Block v. tate ( 1885),
100 Ind. 357; Burnett v. Burlington, etc., R. Co. (1884), 16
Neb. 332, 20 N. W. 280; Ensign v. Ha1'ney (1883), 15 Neb.
330 18 N. W. 73, 48 Am. Rep. 344; JJiartin . Fanners, etc.
In . Co. (1905), 139 :Mich. 148, 102 N. W. 656; Hearn v. City
of Green burgh (1875), 51 Ind. 119; Terre Ha ute Electric
Co. v. Watson (1904), 33 Ind. App. 124; Johnson v. Tyler
(18 1) I Ind. App. 387; 2 Elliott, Gen. Prac. Secs. 507, 514,
515; Beall v. Clark (1883), 71 Ga. 818.
The w ight of authority affirms the right of parties to
examine person called as jurors on their voir dire, as counsel ought to do in thi ca e. He wa denied that right. The
information indicated b the que ti on doe not appear in
the record as having been furni hed in an other manner.
Whether any or all of the juror who tried the ca e had
any intere t in the in urance compan which coun el for
appellant offered to how to the court wa :financially int re ted in the re ult of th liti ation nowhere appear .
The action of the court in refu jn · to permit coun el for
a pellant to examine th p r on call d as juror along the
lin
uo·ge t d in thi
p1m n wa
lTOr and in the abnce of a showin · tha it wa har 1
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some disqualified juror sat in the case. * * *

Judgment reversed.'^

[Chap. 5
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some disqualified juror sat in the case. * * *
Judgment rev ers ed. 1

iStatutory restrictions. In some states the character and scope of the

questions to be asked a juror are prescribed by statute. See Commonwealth v.

Warner, (1899) 173 Mass 541, 54 N. E. 353; Commonwealth v. Poisson, (1893)

157 Mass. 510, 32 N. E. 906; State v. Bethum, (1910) 86 S. C. 143, 67 S. E.

466; State v. Eoberts, (1910) (Del.) 78 Atl. 305; Woolfolk v. State, (1890)

85 Ga. 69, 11 S. E. 814.

Section 6. Method of Empanelling.

1Statittory restrictions. I n some states the character and scope of the
que tions to be asked a juror are prescribed by statute. See Commonwealth v.
Warner, (1 99) 173 Mass 541, 54 N . E. 353; Commonwealth v. P oisson, (1893)
157 Mass. 510, 32 N. E. 906; State v. Bethum, (1910) 86 S. C. 143, 67 S. E.
466 · State v. Roberts, (1910) (Del.) 78 Atl. 305; Woolfolk v. State, (1890)
85 Ga. 69, 11 S. E . 814.

POINTER V. UNITED STATES.

Supreme Court of United States. 1894.

151 United States, 396.

Me. Justice Harlan delivered the opinion of the court.

At the February term, 1892, of the Circuit Court of the

United States for the Western District of Arkansas, the

grand jury returned an indictment against John Pointer

SECTION 6.

METHOD

OF'

EMPANELLING.

for the crime of murder.

The entire panel of the petit jury was called and the
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jurors were examined as to their qualifications, and, the

POINTER V. UNITED STA TES.

journal entry states, thirty-seven in number were found

to be generally qualified under the law, that is, in the

Supreme Court of United States.

1894.

words of the bill of exceptions, ''qualified to sit on this

case." The defendant and the government were then fur-

nished, each, with a list of the thirty-seven jurors thus

151 United States, 396.

selected, that they might make their respective challenges,

twentv by the defendant and five by the government, the

remaining first twelve names, not challenged, to constitute

the trial jury. Tlie defendant at the time objected to this

mode of selecting a jury: ''1st, because it was not accord-

ing to the rule prescribed by the laws of the State of Ar-

kansas; 2d, because it was not the rule practiced by com-

mon law courts; 3d, because the defendant could not know

the particular jurors before whom he would be tried until

after his cliallcngos. as guaranteed by the statutes of the

Unitod Sfntos. bnd been exhausted; 4th, because the gov-

ernment did not tender to the defendant the jury before

MR. JUSTICE HARLAN delivered the opinion of the court.
At the February term, 1892, of the Circuit Court of the
United States for the Western District of Arkansas, the
grand jury returned an indictment against John Pointer
for the crime of murder.
* * * * * * * * * *
The entire panel of the petit jury was called and the
jurors were examined as to their qualifications, and, the
journal entry states, thirty-seven in number were found
to be
nerally qualified under the law, that is, in the
ord of the bill of e~yceptions, '' qualified t o sit on this
·a . '' The lef ndant and the government were then furnish d each, with a list of the thirty-seven jurors thus
. 1 rt cl, that they might make their respective challenges,
twrntv b. r th d fendant and five by the o-overnm nt, the
r me ining fir. t twelv names, not challenged, to constitute
tl10 trial jur?.
Th d f ndant at the time ohje ted to t his
O(lr of . 10rtjng a jury: "1st, because it was not according to the rul pre ribed by the laws of the State of Ar Jwn ·< c:; • 2cl hr('anse it was not thr rule pra tic d by comon l~w ronrt.·;
, heranse the d f ndant could not know
h , rtif'nlnr jnror. hrfore whom h wonld b tri d until
,1ft r hjs drn llrng s. as gun re nte0d bv the . tatut
of the
T nit rl ~ •t, 10s, h, cl hrrn p ·l1mistecl; 4th,
cans th o-ovrn
i lid not t nrlrr t the a f ndant the jury before
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whom he was to be tried, but tendered seventeen men in-

stead of twelve, and made it impossible for defendant to

know who the twelve men before whom he was to be tried

were until after his right to challenge was ended."

At the time this objection was made the defendant's

counsel saved an exception to the mode pursued in form-

ing the jury, and said: ''The point we make is, that the

government must offer us the twelve men they want to

try the case." The court observed: ''They offered you

thirty-seven." "We understand," counsel said, "but we

want to save that point."

The right to challenge a given number of jurors with-

out showing cause is one of the most important of the

rights secured to the accused. "The end of challenge,"

says Coke, "is to have an indifferent trial, and which is

required by law; and to bar the party indicted of his law-

ful challenge is to bar him of a principal matter concern-

ing his trial." 3 Inst. 27, c. 2. He may, if he chooses,
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peremptorily challenge "on his own dislike, without show-

ing any cause;" he may exercise that right without reason

or for no reason, arbitrarily and capriciously, Co. Lit. 156

b; 4 Bl. Com. 353; Leivis v. United States, 146 U. S. 376.

Any system for the empanelling of a jury that presents

or embarrasses the full, unrestricted exercise by the ac-

cused of that right, must be condemned. And, therefore,

he cannot be compelled to make a peremptory challenge

until he has been brought face to face, in the presence of

the court, with each proposed juror, and an opportunity

given for such inspection and examination of him as is re-

quired for the due administration of justice.

Were his rights in these respects impaired or their exer-

cise embarrassed by what took place at the trial? We

think not. The jurors legally summoned for service on

the petit jury were, as we have seen, examined in his pres-

ence as to their qualifications, and thirty-seven were ascer-

tained, upon such examination, to be qualified to sit in the

case. Both the accused and the government had ample

opportunity, as this examination progressed to have any

juror who was disqualified rejected altogether for cause.

A list of all those found to be qualified under the law, and

not subject to challenge for cause, was furnished to the
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whom he was to be tried, but tendered seventeen men instead of twelve, and made it impossible for defendant to
know who the twelve men before whom he wa to he tried
were until after his right to challenge was ended.''
At the time this objection was made the defendant's
counsel saved an exception to the mode pur ued in forming the jury, and said: ''The point we make i , that the
government must offer us the twelve men they want to
try the case.'' The court observed: ''They offered you
thirty-seven." "We understand," counsel aid, "but we
want to save that point.''
* * * * * * * • * *
The right to challenge a given number of jurors without showing cause is one of the most important of the
rights secured to the accused. "The end of challenge,"
says Coke, "is to have an indifferent trial, and which is
required by law; and to bar the party indicted of his lawful challenge is to bar him of a principal matter concerning his trial." 3 Inst. 27, c. 2. He may, if he chooses,
peremptorily challenge "on hi own dislike, without showing any cau e;'' he may exerci e that right without reason
or for no reason, arbitrarily and capricious!. , Co. Lit. 156
b; 4 BL Com. 353; L ewis v. Unit ed States, 146 U. S. 376.
Any system for the empanelling of a jury that presents
or embarra es the full, unrestricted exercise by the accused of that right must be condemned. And, therefore,
he cannot be compelled to make a peremptory challenge
until be ha been brought fa e to face, in the presence of
the court, with each proposed juror and an opportunity
given for such ins ection and examination of him as is required for the due admini tration of ju tice.
Were bi rights in these re p ct impaired or their exerise embarra ed by what took place at the trial. We
think not. The juror leo·ally ummoned for servic on
the petit jury were a w have e n examined in his pre ence a to th ir qualification and thirty- even were a certain d upo uch examination, to be qualified to it in the
case. Both th accu d and th
O\ ernment
ad ample
opportunity as thi examination progre sed to hav any
juror who wa di qualifi
r j e t d altoo-ether for au. .
A list of all tho e found to b qualified und r th law and
not subject to chall nge for caus , was furni h d to the
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accused and to the government, each sMe being required

to make their challenges at the same time, and having no-

tice from the court that the first twelve unchallenged

would constitute the jury for the trial of the case. It is

apparent, from the record, that the persons named in the

list so furnished were all brought face to face with the

prisoner before he was directed to make, and while he

was making his peremptory challenges.

Was the prisoner entitled, of right, to have the govern-

ment make its peremptory challenges first, that he might

be informed, before making his challenges, what names

had been stricken from the list by the prosecutor? In

some jurisdictions it is required by statute that the chal-

lenge to the juror shall be made by the State before he is

passed to the defendant for rejection or acceptance.

Such is the law of Arkansas, and the court below was at

liberty to pursue that method. Mansfield's Digest, sec.

2242. And such is regarded by some courts as the better

Generated for facpubupdates (University of Michigan) on 2014-06-16 13:55 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t47p93w7n
Public Domain / http://www.hathitrust.org/access_use#pd

practice, even where no particular mode of challenge is

prescribed by statute. State v. Cummings, 5 La. Ann.

330, 332. But as no such provision is embodied in any

act of Congress, it was not bound by any settled rule of

criminal law to pursue the particular method required by

the local law. The uniform practice in England, as ap-

pears from the observations of Mr. Justice Abbott, after-

wards Lord Tenterden, in Brandeth's Case, 32 Howell's

St. Tr. 755, was to require the accused to exercise his

right of challenge before calling upon the government. He

said: ''Having attended, I believe, more trials of this

kind than any other of the judges, I would state that the

uniform practice has been that the juryman was presen-

ted to the prisoner or his counsel, that they might have a

view of his person; then the officer of the court looked

first to the counsel for the prisoner to know whether they

wished to challenge him ; he then turned to the counsel for

the crown to know whether they challenged him." p. 771.

In the same case. Lord Chief Baron Richards said that he

conceived it to be clear that ''it is according to the prac-

tice of the courts that the prisoner should first declare

his resolution as to challenging." p. 774. Mr. Justice

Dallas expressed his concurrence in those views, pp. 774,

775. But the general rule is, that where the subject is not
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accused and to the government, each stde being required
to make their challenges at the same time, and having notice from the court that the first twelve unchallenged
would constitute the jury for the trial of the case. It is
apparent, from the record, that the persons named in the
list so furnished were all brought face to face with the
prisoner before he was directed to make, and while he
was making his peremptory challenges.
Was the prisoner entitled, of right, to have the government make its peremptory challenges first, that he might
be informed, before making his challenges, what names
had been stricken from the list by the prosecutor? In
ome jurisdictions it is required by statute that the challenge to the juror shall be made by the State before he is
pas ed to the defendant for rejection or acceptance.
uch is the law of Arkansas, and the court below was at
liberty to pursue that method. Mansfield's Digest, sec.
2242. And such is regarded by some courts as the better
practice, even where no particular mode of challenge is
prescribed by statute. State v. Cummings, 5 La. Ann.
330, 332. But as no such provision is embodied in any
act of Congress, it was not bound by any settled rule of
criminal law to pursue the particular method required by
the local law. The uniform practice in England, as appears from the observations of Mr. Justice Abbott, afterwards Lord Tenterden, in Brandeth's Case, 32 Howell's
t. Tr. 755, was to require the accused to exercise his
ri ht of challenge before calling upon the government. He
aid: "Having attended, I believe, more trials of this
kind than any other of the · judges, I would state that the
unif rm practice has been that the juryman was present d to the pri oner or his coun el, that they might have a
vi w of his
rson; then the officer of the court looked
:flr. t to th oun 1 for the prisoner to know whether they
i. h a to hall ng hi ; he then turned to the counsel for
tl1
r wn to kn w wh th r they challenO' d him." p. 771.
n h .a
s , Lord hief Baron Ri hards said that he
c i c1 jt t be 1 ar that "it is a cordinO' to the pracf th
irt that th pri on r sl1ould fir t d clare
lu i n a. to h 11 ngin O'." p. 77 4. Mr. Justice
] hi on 'UIT
e i th s views. pp. 77 4,
n ral rule is t at wh r t
ubj ct is not
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controlled by statute, the order in which peremptory chal-

lenges shall be exercised is in the discretion of the court.

Commonwealth v. Piper, 120 Mass. 185; Turpin v. State,

55 Maryland, 464; Jones v. State, 2 Blackford, 475; State

V. Hays, 23 Missouri, 287; State v. Pike, 49 N. H. 406;

State V. Shelledy, 8 Iowa, 477, 480, 504; State v. Boat-

ivright, 10 Rich. (Law), 407; Shuflin v. State, 20 Ohio St.

233.

In some jurisdictions the mode pursued in the challeng-

ing of jurors is for the accused and the government to

make their peremptory challenges as each juror, previous-

ly ascertained to be qualified and not subject to be chal-

lenged for cause, is presented for challenge or acceptance.

But it is not essential that this mode should be adopted.

In Regina v. Frost, 9 Car. & P. 129, 137, (1839), the names

of jurors were taken from the ballot-box, and each was

sworn on the voir dire as to his qualifications before be-

ing sworn to try. When the government peremptorily
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challenged one who had been sworn on the voir dire as to

his qualifications, it was objected that the challenge came

too late, because the juror had taken the book into his

hand to be sworn to try. In disposing of this objection

Chief Justice Tindal said: ''The rule is that challenges

must be made as the jurors come to the book and before

they are sworn. The moment the oath be begun it is too

late, and the oath is begun by the juror taking the book,

having been directed by the officer of the court to do so.

If the juror takes the book without authority, neither par-

ty wishing to challenge is to be prejudiced thereby."

These observations, it is apparent, had reference only to

the question whether a peremptory challenge could be

permitted after the juror had, in fact, taken the book into

his hand for the purpose of being sworn to try. At most,

in connection with the report of the case, they tend to

show that the practice in England, as in some of the

States, was to have the question of peremptory challenge

as to each juror, sworn on his voir dire and found to be

free from legal objection, determined as to him before

another juror is examined as- to his qualifications. But

there is no suggestion by any of the judges in Frost's case

that that mode was the only one that could be pursued

without embarrassing the accused in the exercise of his
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·ontrolled by statute, the order in which peremptory challrnges shall be exercised is in the discretion of the court.
Uoninionwealth v. Piper, 120 1\fass. 185; Turpin v. State,
55 :M aryland, 464; Jones v. State, 2 Blackford, 475; State
v . Hays, 23 Missouri, 287; State v. Pike, 49 N. H. 406;
State v. Shelledy, 8 Iowa, 477, 480, 504; State v. Boatwright, 10 Rich. (Law), 407; Shufiin v. State, 20 Ohio St.
233.
In some jurisdictions the mode pursued in the challenging of jurors is for the accused and the government to
make their peremptory challenges as each juror, previously ascertained to be qualified and not subject to be challenged for cause, i pre ·ent d for challenge or acceptance.
But it is not essential that thi mode hould be adopted,
In Regina v. Frost, 9 ar. & P. 129, 137, (1839), the names
of jurors were taken from the ballot-box, and each was
sworn on the voir dire as to his qualification before being sworn to try. When the governm nt peremptorily
challenged one who had been sworn on the voir dire as to
hi qualifications, it wa objected that the hallenge came
too late, because the juror had taken the ook into his
hand to be sworn to try. In disposing of thi objection
Chief Justice Tindal aid: "The rule i that hallenges
must be made as the juror ome to the book and before
they are sworn. The moment the oath be b gun it is too
late, and the oath is begun by the juror taking the book,
having been directed by the officer of the court to do so.
If the juror takes the book without authority, neither party wishing to challenge is to be prejudiced thereby."
These observations, it is apparent, had reference only to
the que tion whether a peremptory challenge could be
permitted after the juror had, in fact, taken the book into
his hand for the purpo e of being sworn to try. At most
in connection with the report of the case, they tend to
show that the practice in England, a in ome of the
State was to have the que tion of peremptor. challenge
a to a h juror worn on hi v oir dire and found to be
free from 1 gal obj ti n d t rmined as to him b fore
another juror is xamin
a · to hi qualifi ation . But
th re is no suggestion . an. of the judges in Fr t' ca e
that that mode wa the onl. one that could l pur u d
without embarra ing he ac u ed in the exercise of hi
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right of challenge. The authority of the Circuit Courts

of the United States to deal with the subject of empanel-

ling juries in criminal cases, by rules of their own, was

recognized in Lewis v. United States, subject to the condi-

tion that such rules must be adapted to secure all the

rights of the accused. 146 U. S. 379.

We cannot say that the mode pursued in the court be-

low, although different from that prescribed by the laws

of Arkansas, was in derogation of the right of peremptory

challenge belonging to the accused. He was given, by the

statute, the right of peremptorily challenging twenty

jurors. That right was accorded to him. Being required

to make all of his peremptory challenges at one time, he

was entitled to have a full list of jurors upon which ap-

peared the names of such as had been examined under the

direction of the court and in his presence, and found to be

qualified to sit on the case. Such a list was furnished to

him, and he was at liberty to strike from it the whole num-
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ber allowed by the statute, with knowledge that the first

twelve on the list, not challenged by either side, would con-

stitute the jury. And after it was ascertained, in this

mode, who would constitute the trial jury, it was within

the discretion of the court to permit them to be again ex-

amined before being sworn to try. But no such course

was suggested, and the record discloses no reason why a

further examination was necessary in order to secure an

impartial jury. The right of j^eremptory challenge, this

court said, in United States v. Marchant, 12 Wheat. 480,

482, and in Hayes v. Missouri, 120 U. S. 68, 71, is not of

itself a right to select, but a right to reject, jurors.

It is true that, under the method pursued in tliis case, it

might occur that the defendant would strike from the list

the same persons stricken off by the government. But

that circumstances does not change the fact that the ac-

cused was at liberty to exclude from the jury all, to the

number of twenty, who, for any reason, or without reason,

were objectionable to him. No injury was done if the

government united with him in excluding particular per-

sons from the jury. He was not entitled, of right, to know,

in advance, what jurors would be excluded by the govern-

ment in the exercise of its right of peremptory challenge.

He was only entitled, of right, to strike the names of twen-

right of challenge. The authority of the Circuit Courts
of the United States to deal with the subj ect of empanelling juries in criminal cases, by rules of their own, was
recognized in Lewis v . United States, subject to the condition that such rules must be adapted to secure all the
rights of the accused. 146 U. S. 379.
We cannot say that the mode pursued in the court be~
low, although different from that prescribed by the laws
of .Arkansas, was in derogation of the right of peremptory
hallenge belonging to the accused. He was given, by the
tatute, the right of peremptorily challenging twenty
juror . That right was accorded to him. Being required
to make all of his peremptory challenges at one time, he
was ntitled to have a full li t of jurors upon which appeared the names of such as had been examined under the
dire tion of the court and in his presence, and found to be
qualified to sit on the ca e. Such a list was furnished to
him , and he was at liberty to strike from it the whole numb r allowed by the statute, with knowledge that the first
tw lve on the list, not challenged by either side, would constitute the jury. And after it wa ascertained, in this
mod who would constitute the trial jury, it was within
the di retion of the court to permit them to be again examine before being sworn to try. But no such course
wa uO'ge ted, and the record discloses no reason why a
furth r xamination was nece sary in ord r to secure an
inJTmrtial jury. The right of I rem tory challenge, this
ourt aid, in United State v. 111 archant, L., Wheat. 480,
+ :. , an 1 in Hayes v. llfi. ouri 120 U. S. 68 71, is not of
jt. lf a rio-ht to el ct, but a right to reje t, jurors.
t i tru that, under the
thod pursu d in this case, it
0
mi ·ht o · ur that th
f n ant would trike from the list
the:, . am p r . on . tri ken off by th O'OV rnment. But
that c·irrnm . tan es do
not hano-e the fa t that the acrm;P
a. t liberty to ex lu e fr m the jury all, to the
um h r of tw nt. , h for an. r ason, or wit out reason,
wp1· •
1Jjrdi nahl t hi .
o injury wa done if the
·0\ <·nlrnPnt unit :)d with bim in
.,' luding p rti ular p r ,· n · from 1l1r .iury. II wa not ntitl
f ricrl1t, to know,
i 11 ach·n1w wh t jur ·.
ou1c1 b x lu
by the governJllr•n1 in t 11'· .· n·i.- r of it right f
r IDI t ry chall nO'e.
1Ie wa . nly ntitlc , f right, t trike the names of tw n1
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ty from the list of impartial JTir}Tnen furnished him by the

court. If upon that list appeared the name of one who

was subject to legal objection, the facts in respect to that

juror should have been presented in such form that they

could be passed upon by this court. But it does not ap-

pear that any objection of that character was made, or

could have been made, to any of the thirty-seven jurors

found, upon examination, to be qualified.

Thus, in our opinion, the essential right of challenge to

which the defendant was entitled was fully recognized.

And there is no reason to suppose that he was not tried

by an impartial jury. The objection that the government

should have tendered to him the twelve jurors whom it

wished to try the case, or that he was entitled to know

before making his challenges the names of the jurors by

whom it was proposed to try him, must mean that the gov-

ernment should have been required to exhaust all of its

peremptory challenges before he peremptorily challenged
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any juror. This objection is unsupported by the authori-

ties, and cannot be sustained upon any sound principle.

We perceive no error in the record to the prejudice of

the substantial rights of the plaintiff in error.

Judgment affirmed.

Section 7. Challenges.

COUGHLIN V. PEOPLE.

Supreme Court of Illinois. 1893.

144 Illinois, 140, 164.

Mr. Chief Justice Bailey delivered the opinion of the

court :

**********

Challenges to jurors, based upon an allegation of bias,

favor or partiality, were, at the common law, di\dded into

two classes, viz., principal challenges and challenges to the

favor. A principal challenge was grounded on such mani-

r
2~D

THE JURY

ty from the list of impartial jurymen furnished him by the
court. If upon that list appeared the name of one who
was subject to legal objection, the facts in respect to that
juror . hould have been presented in such form that they
could be pas ed upon by this court. But it does not appear that any objection of that charact r wa made, or
could have been made, to any of the thirty-seven jurors
found, upon examination, to be qualified.
rrhus, in our opinion, the es ential right of challenge to
which the defendant was entitled was fully r ecognized.
And there is no rea on to suppose that he was not tried
by an impartial jury. The objection that the government
should have t endered to him the twelve jurors whom it
wi hed to tr; the case, or that he was entitled to know
before making his challenges the names of the jurors by
whom it was proposed to try him must mean that the government should have been required to exhaust all of its
I eremptory challenges before he peremptorily challenged
any juror. This objection is unsupported by the authorities, and cannot be sustained upon any sound principle.

* * * * * * * * * *
We perceive no error in the record to the prejudice of
the substantial rights of the plaintiff in error.
J 'l6dgment affirmed.

T. p.— 15

SECTION

7.

CHALLENGES.

COUGHLIN V. PEOPLE.
Supreme Court of Illinois.

1893.

144 Illinois, 140, 164.

MR.

CHIEF JusTICE

BAILEY delivered the opm10n of the

court:

* * * * * * * * * *
ChallenO'es to juror , ba ed upon an allegation of bia
fa"\ r or partiality, were, at th common law divided into
two la e viz. principal chall n°·e and hallenge to the
favor. A principal challenge was grounded on such mani1

T. P.-15_
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fest presumption of partiality, that if the fact alleged was

proved to be true, the disqualification of the juror follow-

ed as a legal conclusion, incapable of being rebutted, in

case of a challenge to the favor, on the other hand, the dis-

qualification arose as a conclusion of fact to be determined

by the triers, the evidence adduced in support of the chal-

lenge leading to no presumption which might not be over-

come by other evidence.

Among the various matters which, at common law, were

held to be principal cause of challenge, that is, cause from

which bias or partiality would be inferred as a legal con-

clusion, were these: consanguinity or affinity of the juror

with either of the parties within the ninth degree ; that the

juror was god-father to the child of either party, or e con-

verso; that the juror was of the same society or corpora-

tion with either party; or was tenant or ''within the dis-

tress" of either party; or had an action implying malice

depending between him and either party; or was master,
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servant, counsellor, steward or attorney for either party;

or after he was returned, he ate and drank at the expense

of either party; or had been chosen as arbitrator by either

party. By most of the authorities it was held to be ground

of principal challenge, that the juror had formed and de-

clared his opinion touching the mater in controversy. 5

Bac. Abridg. 353; 3 Black Com. 363; 2 Tidd's Prac. 853;

Coke Litt. 155; 3 Burns' Justice of the Peace (28th Ed.)

519; 21 Viner's Abridg. 252; 1 Chit. Crim. Law, 541; 3

Chit. Gen. Prac. 794; Pringle v. Hulse, 1 Cow. 436, note

1 ; People V. Bodine, 1 Denio, 304. According to these

authorities and others like them, where the matter alleged

was held to be ground for principal challenge, all the chal-

lenging party was called upon to do was, to prove the ex-

istence of the fact alleged by him as a ground of challenge,

and that being shown, the incompetency of the juror fol-

lowed as a necessary legal consequence, and in such case,

no inquiry was permitted as to whether, notwithstanding

the fact shown, he could sit as a juror and render a fair

and impartial verdict. The law, from the fact proved, con-

clusively presumed bias, and permitted no further inquiry.

In til is State, triers are not appointed, according to the

mode of procedure at common law, all challenges, by our

practice, being determined by the court. Nor has the com-
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fest pre umption of artiality, that if the fact alleged was
pro' ed to be true, the disqualification of the juror followed as a legal conclusion, incapable of being rebutted. 1n
case of a challenge to the favor, on the other hand, the disqualification arose as a conclusion of fact to be determined
by the triers, the evidence adduced in support of the challenge leading to no presuruption which might not be overome by other evidence.
Among the various matters which, at common law, were
held to be principal cause of challenge, that is, cause from
which bias or partiality would be inferred as a legal conlu ion, were these: con anguinity or affinity of the juror
with either of the parties within the ninth degree; that the
juror wa god-fa th er to the ~hild of either party, or e conerso; that the juror was or the same society or corporation with either party; or was tenant or "within the distress'' of either party; or had an action implying malice
depending between him and either party; or was master,
servant, counsellor, steward or attorney for either party;
or after he was returned, he ate and drank at the expense
of either party; or had been chosen as arbitrator by either
party. By most of the authorities it was held to be ground
of principal challenge, that the juror had formed and declared bis opinion touching the mater in controversy. 5
ac. Abridg. 353; 3 Black Com. 363; 2 Tidd 's Prac. 853;
oke Litt. 155; 3 Burns' Justice of the Peace (28th Ed.)
51 ; 21 Viner 's Abridg. 252; 1 Chit. Crim. Law, 541; 3
hit. Gen. Prac. 794; Pringle v. Hulse, 1 Cow. 436, note
1; People v. Bodine, 1 Denio, 304. According to these
authoriti s and others like them, where the matter alleged
wa. held to be ground for principal challenge, all the chal1 n ing party wa called upon to do wa , to prove the ext n of th fa t alleged by him as a ground of hallenge,
that h jn , hown, the incompet ncy of the juror folas a
ary leO'al ons qu nee, and in such ca e,
no inq ir. wa. p rmitt d a to whether, notwith tandin()'
h , f ·t . h vrn., h ould sit as a juror and r nder a fair
< cl im1 rtial v r j t.
Th law, from the fa t prov d, conc·ln : i l. T .'UID d ia., and permitted n further inquiry.
n ihi.
tri r ar n t ap int d, according to the
1 f r
hu at mm n law, all chall DO' , by our
t r in
by the court. Nor has the com-
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mon law distinction between principal challenges and chal-

lenges to the favor been kept up in this State, still many of

the principles growing out of that distinction have been

habitually recognized and enforced. Indeed, most of the

objections to jurors which at common law were held to be

ground of principal challenge, are held with us to be ab-

solute disqualifications, that is, ujDon mere proof of the

fact alleged, the disqualification follows as a legal conclu-

sion, and evidence is not admitted to show that, notwith-

standing the fact proved, the juror is really impartial.

STATE V. MYERS.

Supreme Court of Missouri. 1906,

198 Missouri, 225.
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mon law distinction between principal challenges and challenges to the favor been kept up in this State, still many of
the principles growing out of that di tinction have been
habitually recognized and enforced. Indeed, mo t of th e
objections to jurors which at common law were held to be
ground of principal ha.Henge, are held with us to be absolute disqualifications, that is, upon mere proof of the
fact alleged, the disqualification follows as a legal conclusion, and evidence is not admitted to show that, notwithstanding the fact proved, the juror is really impartial.

• * * * * * * * • *

Gantt, j # * « * *

2. It is next insisted that the court erred in overruling

the defendant's challenge to the Jurors Lancaster, Golden,

Cossett, Borgnier, Wharton, Miller, Soper and Capps for

the reason that the said jurors on their voir dire examina-
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tion testified that they had formed opinions as to the guilt

or innocence of the defendant from having read a copy of

the confession of Frank Hottman published in the Kansas

STATE V. MYERS.

City newspapers. To this assignment of error the State

makes two answers: First, no specific ground of challenge

Supreme Court of 111issouri.

was stated by the defendant to either or all of said jurors ;

and, second, that the jurors were not incompetent because

1906.

they had formed an opinion from the reading of the news-

198 Missouri, 225.

paper report of the Hottman trial, and what purported to

be Hottman 's confession published in the newspapers. The

record discloses that upon the close of the exauiination of

each of the said jurors, the defendant made the general

challenge, "Defendant challenged this juror;" no specific

ground of challenge was given in either case. "Were the

challenges sufficient to preserve the error now complained

of for review by this court? In Kansas City v. Smart, 128

Mo. 1. c. 290, it was said: "The grounds of challenge to a

J .• "' * * *
2. It is next insisted that the court erred in overruling
the defendant's challenge to the Jurors Lancaster Golden,
Cossett, Borgnier, Wharton 1\filler Soper and Capps for
the reason that the said jurors on their voir dire examination testified that they had formed opinions as to the guilt
or innocence of the defendant from having read a copy of
the confession of Frank Hottman publi hed in the Kansas
City newspapers. To this assignment of error the State
makes two an wers: First, .no specific ground of challenge
was stated by the defendant to either or all of said jurors·
and, second, that the jurors were not incompetent because
they had formed an opinion from the reading of the newspaper report of the B ottman trial and what purported to
be Hottman 's conf sion published in the new papers. The
record discloses that upon the clo e of th exaJllination of
each of the aid jurors, the defendant mad th
eneral
challenge '' D fend ant challenged thi juror;'' no r eci:fic
ground of challen()'e wa
iven in eith r ca e. Were th
challenges suffici nt to pr rve the error now complained
of for review by this ourt~ In Kansa City . mart, 128
Mo. 1. c. 290, it was said: ''The grounds of challenge to a
GANTT,
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juror must be stated when it is offered and tested on his

voir dire. The trial court is entitled to know the reason

for the challenge. {State v. Broivnfield, 83 Mo. 453, 454;

Thompson & Merriam on Juries, sec. 253, and cases cited ;

1 Thompson on Trials, sec. 98.)" In State v. Taylor, 134

Mo. 142, Judge Sherwood, speaking for this court, review-

ed the authorities on this point and said:

"The defendants of course, were entitled to a full and

competent panel of forty men before announcing their final

challenges, but in reaching this stage of the proceedings it

became necessary to make what might be termed interme-

diary challenges. In making such preliminary challenges

that is, challenges for cause, this formula was observed at

the close of the examination of each venireman: 'Counsel

for defendants objected to this juror as disqualified and

not qualified to sit as a competent juror in this cause, and

challenged said juror for cause. Objection and challenge

overruled, to which ruling defendant excepted.' Nothing
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is better settled than that challenges for cause must be

specifically stated. The particular cause must be set forth,

{People V. Reynolds, 16 Cal. 128; Mann v. Glover, 14 N. J.

L. 195; Powers v. Presgroves, 38 Miss. 227; Southern Pa-

cific Co. V. Rauh, 49 Fed. 696; Drake v. State, 20 Atl. 747;

2 Elliott's Gen. Prac, sec. 530, and other cases there cited.)

The facts constituting the cause of complaint were not given

in this instance ; the challenge simply amounted to the state-

ment of a legal conclusion. The rule should be the same

here as it is where general objections are taken to the evi-

dence, that it is incompetent, immaterial, etc., and where it

is held that general objections amount to nothing more than

saying, 'I object.' Indeed, there seem to be more cogent

reasons why specific objections should be urged in a case

of this sort, where the question is as to the admission of a

juryman, than where it is as to the admission of a piece of

evidence. At any rate, in either case, fairness to the court

and to adverse counsel alike demand the grounds of the

challenge for cause to be particularly set forth."

The doctrine announced in that case on this point was

roafTirincd in State v. Bced, 137 Mo. 1. c. 132; State v. Mc-

Ginvis, 158 Mo. 1. c. 118; and in State v. Evans, 161 Mo.

1. c. 108.

Counsel for the defendant, however, insists that in this
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juror must be stated when it is offered and tested on his
voir dire. The trial court is entitled to know the reason
for the challenge. (State v. Brownfield, 83 Mo. 453, 454;
Thompson & :Merriam on Juries, sec. 253, and cases cited;
1 Thompson on Trials, sec. 98.)" In State v. Taylor, 134
~10. 14-, Judge Sherwood, speaking for this court, reviewed the authorities on this point and said:
''Th defendant of course, were entitled to a full and
ompet ent panel of forty men before announcing their final
challenO'es, but in reaching this stage of the proceedings it
became necessary to make what might be termed intermeiary chall nge . In making such preliminary challenges
that i , challenges for cause, this formula was observed at
the lo e of the examination of each venireman: 'Counsel
for d fendants obj ected to this juror as disqualified and
not qualified to sit as a competent juror in this cause, and
hallen gcd said juror for cause. Objection and challenge
ov rruled, to which ruling defendant excepted.' N othinoi bett r settled than that challenges for cause must be
pec1fically stated. The particular cause must be set forth.
(P eople v. Reynolds, 16 Cal. 128; Mann v. Glover, 14 N. J.
L. 195; Powers v. Presg ra ves, 38 Miss. 227; Soitthern Paci.fir
v. R auh, 49 Fed. 696; Drake v. State, 20 Atl. 747;
.... Elli tt' Gen. Prac., ec. 530, and other cases there cited.)
T11P fa t con ti tu ting the cause of complaint were not given
in th i in tance; the challenge simply amounted to the statem nt of a legal conclusion. The rule hould be the same
h r a it i wh re general objection are taken to the evinc , that it i incompetent, immaterial, tc., and where it
L Ji ]d that n ral objection amount to nothing more than
. aying, 'I obj ct.' Indeed, th re seem to be more coO'ent
rea. n. why spe ific objection
ould be urged in a a
f thi. , ort wher th qu tion i a to the admi ion of a
juryman, than wh r it i a to the admi ion of a pi c of
<'virl nc·0.
t any rat , i ith r ca e. fairne s to th court
nn<l to nch' r
un 1 alik d mand th grounds of the
·lw ll<·n°·<· for au. to b I rtj ularly s t forth."
J l1P cl drjnp announ
in th t ase on thi
oint wa.
1
rc·:if'finnN] in i lat e . R ed, 1. 7 M . 1. c. 1 2; Stat v. McOin11i.·, 15 f . 1. . lJ ; nd in State v. Evans, 61 Mo.
l. r. 10 .
1
un .· 'l f r the def ndant, however, insists that in this

ro.
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case the ground of the challenge was so apparent to the
court and the oppo ite counsel that ,,hey could not haxe
been misled a to the ground of the challenge. \ e. :ire unable to concur in this view. The e jurors ha b n fully
examined as to their competency, and among other
things as to their opinions formed from reading newspaper
reports. If the objection was intended to be ba ed specifically upon the ground of opinions formed or expre ·ed, it
should have been so stated and the matter :r,roperly preserved for our review.
JYioreover, we are of the opinion that the jurors were not
di qualified because they bad formed an opinion from reading the new paper reports of the Hottman trial and what
purported to be Hottman 's confession, because each one of
said jurors testified that he could sit a a juror in this ca e
and be governed solely by the evidence and render an impartial verdict, notwithstanding his opinion formed from
the reading of such news pa per reports and such opinion as
he had wa based entirely upon the newspaper reports. Section 2616, Re i ed Statutes 1899, provides: "It shall be a
good cau e of challenge to a juror that he has formed or
delivered an opinion on the issue, or any material fact to
be tried, but if it appear that such an opinion is founded
only on rumor and new paper reports, and not such as to
prejudice or bias the mind of the juror, he may be sworn.''
It is a well-settled law in this state that a person otherwi e qualified to it as a juror in a criminal case is not di qualified by rea on of having formed an opinion as to the
guilt or innocence of the accused, from reading partial new pap r accounts of the homicide, or from rumor when he
states on his voir dire that he can give the defendant a fair
and impartial trial. (Stat e v. Reed, 137 Mo. 132 and State
v. For ha, 190 Mo. 1. c. 323, 3:...±.) In the last cited ca e
c rtain of the jurors upon the voir dire examination answ red that thev- had r a a report of the Bailey trial, in
which Bailey ha been tri d for the same murder, and that
th y had read what purport d to be the evi 1ence on that
trial, including th te timony f the Bio-o·s woman who wa
pr nt with Bailey and or ha when the murder wa ommi t d and from uch reading had formed an o ini n as to
the guilt of the d fendant, hut that they could give the
d f ndant a fair and impar iRl trial notwith tanding such
1

case the ground of the challenge was so apparent to the

court and the opposite counsel that they could not have

been misled as to the ground of the challenge. AVe are un-

able to concur in this view. These jurors had been fully

examined as to their competency, and among other

things as to their opinions formed from reading newspaper

reports. If the objection was intended to be based specifi-

cally upon the ground of opinions formed or expressed, it

should have been so stated and the matter properly pre-

served for our review.

Moreover, we are of the opinion that the jurors were not

disqualified because they had formed an opinion from read-

ing the newspaper reports of the Hottman trial and what

purported to be Hottman 's confession, because each one of

said jurors testified that he could sit as a juror in this case

and be governed solely by the evidence and render an im-

partial verdict, notwithstanding his opinion formed from

the reading of such newspaper reports and such opinion as
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he had was based entirely upon the newspaper reports. Sec-

tion 2616, Revised Statutes 1899, provides: *'It shall be a

good cause of challenge to a juror that he has formed or

delivered an opinion on the issue, or any material fact to

be tried, but if it appear that such an opinion is founded

only on rumor and newspaper reports, and not such as to

prejudice or bias the mind of the juror, he may be sworn."

It is a well-settled law in this state that a person other-

wise qualified to sit as a juror in a criminal case is not dis-

qualified by reason of having formed an opinion as to the

guilt or innocence of the accused, from reading partial news-

paper accounts of the homicide, or from rumor when he

states on his voir dire that he can give the defendant a fair

and impartial trial. [State v. Reed, 137 Mo. 132, and State

V. Forsha, 190 Mo. 1. c. 323, 324.) In the last cited case,

certain of the jurors upon the voir dire examination an-

swered that they had read a report of the Bailey trial, in

which Bailey had been tried for the same murder, and that

they had read what purported to be the evidence on that

trial, including the testimony of the Biggs woman, who was

present with Bailey and Forsha when the murder was com-

mitted, and from such reading had formed an opinion as to

the guilt of the defendant, but that they could give the

defendant a fair and impai-tial trial notwithstanding such

230
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an opinion, and it was ruled that they were not disqualified.

The grounds of disqualification in that case were almost

identical with those urged in this, and we do not think ren-

dered the jurors incompetent.
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an 0pinion, and it wa ruled that they were not disqualified.
'rhe ground of di qualifi ation in that case were almost
identical with tho e urged in thi , and we do not think rendere the juror incomp tent.

• • • * * • • • • *

The judgment of the Circuit Court must be and is af-

firmed, and the sentence which the law pronounces is di-

rected to be carried into execution.

BuKGEss, P. J., and Fox, J., concur.

M 'DONALD V. STATE.

Supreme Court of Indiana. 1909,

172 Indiana, 393.

Myeks, J, Appellant was convicted on an indictment

The jud()'ment of the ircuit Court must be and is affirm , and the ent nee which the law pronounces is dicarried into e:x cution.
r t d to
BuR E , P. J., and Fox, J., concur.

charging him and another with conspiring for the purpose

and with the intent unlawfully, feloniously and designedly

to defraud the Adams Express Company, by preparing a

package, securely wrapped, which package contained,

among other things, two damp sponges, excelsior and damp

phosphorus, so arranged that when sufficiently dried the

M'DONALD V. STATE.
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phosphorus would ignite and cause such package and its

contents to be burned and consumed ; that, in pursuance of

Supreme Court of Indi(J/J1,a. 1909.

the conspiracy, they delivered the package to said express

company to be transported from Indianapolis, Indiana, to

Louisville, Kentucky, and falsely represented that the pack-

172 Indiana, 393.

age contained papers of the value of $10,000; that the con-

spirators intended, by the preparation of such package, and

its delivery to the express company, that the contents of

the package, while in possession of the company, should

l)e('ome sufliciently dry to ignite, burn and destroy the pack-

age, and to claim to have been damaged in the sum of $10,-

000, and fraudulently and unlawfully to make demand upon

the company tlu^-efor, and cheat and defraud the latter by

obtaining money from such company by virtue of such false

pretenses.

The only error assigned is upon the overruling of the

motion for a new trial.

J. AppelJant was convicted on an indictment
h r ·i o- him and another with conspiring for the purpose
an with th intent unlawfully, feloniou ly and designedly
to
frau the Adam Expres Company, by preparing a
ur ly wrapp d, which package contained~
th r thin()', two dam1 pong , excel ior and damp
o arrange that wh n sufficiently dried the
w uld i ·nite an
au e uch package and its
burne and n urned; that, in pursuance of
y, th . d li red the package to said expr s
<'
] ny t
l tran ported from Indianapoli , Indiana, to
1: \·ilJ h ntu k , and fa] 1 r re ented that the packI r of th alu of $10,000; that the cont in
1 th pr p ration of u h package, and
mr any, that th e ontent of
"'"'"'..,"'· ion of th
om any, houl
it , ur nd d tro., th pa kn~ · allrl
C'la in t J1a'
ma<Y d in the um of $10,'>00 and frauclul ,ntl. and uulawfully t make
an u1 n
t ltc "' ml an~· Ll1<'r •f r " nc1 ·h t n<l fr au th latt r b
)htai11i11 rrn 11··fr 11 .·u·h · m1anybyvirtueof u hfal e
MYERS

1
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n the overruling of th
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The questions sought to be presented arise upon alleged

error in refusing the peremptory challenge of a juror on

his voir dire, and in giving instructions. The evidence is

not in the record. A bill of exceptions discloses that in

impaneling the jury, when the jury had been passed back

to the defendant's counsel for re-examination for the third

time, and defendant had used but three peremptory chal-

lenges, being entitled to ten, the defendant peremptorily

challenged a juror who had been in the jury box from the

time the impaneling of the jury began, and the challenge

was disallowed, ''for the reason that, under a rule of said

court, which had been in existence for many years, the de-

fendant's peremptory challenge was made too late," said

rule was stated by the court at the time as follows: "That

each side, the defendant and the State, is entitled to examine

each juror twice, and challenge, if desired, but cannot chal-

lenge a juror after the jury has been passed twice with

each juror in the box. Said rule is an oral rule, and is not
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entered in the records of the court, but has been regularly

enforced for many years." It is further recited that the

defendant and his attorney, at the time of the challenge,

did not know of the rule, but they did not inform the court

on being advised of such rule that either or both of them

were ignorant of it, and did not ask that it be suspended,

nor that an exception be made to its enforcement, on ac-

count of such ignorance. We think it quite clear that there

can properly be no such thing as an oral rule of a court.

Rules of court, when legally adopted and promulgated, have

the effect of positive laws. Sec. 1443, Burns 1908, sec. 1323

R. S. 1S81 iMagnuson v. Billings (1899), 152 Ind. 177 ; State

V. Van Cleave (1902), 157 Ind. 608; Smith v. State, ex ret.

(1894), 137 Ind. 198; 11 Cyc. 742.

They ought not only to be formally promulgated, but

they should be definiteiy stated, which could not be true of

a practice reposing solely in the breast of a judge. They

should be published and made known in some permanent

form, so that they might be known to all. The so-called rule

was clearly not a rule at all, and binding upon no one —

clearly not upon one who has no notice of it. The statutory

provision (sec. 2099 Burns 1908, Acts 1905, pp. 584, 634,

sec. 228), is as follows: ''In prosecutions for capital of-

fenses, the defendant may challenge, peremptorily, twenty

THE

JuRY

231

The que tions sought to be presented arise upon alleged
error in refu ing the peremptory challenge of a juror on
his voir dire, and in giving instruction . The evidence is
not in the r cord. A bill of exceptions di clo es that in
impaneling the jury, when the jur had been pa ed back
to the defen ant's counsel for re-examination for the third
time, and defendant had u ed but three peremptory challenges, being entitled to ten, the defendant peremptorily
challenged a juror who had been in the jury box from the
time the impaneling of the jury began, and the challenge
was di allowed, ' for the reason that, under a rule of aid
court, which had been in exi tence for many year , the defendant's peremptor cball nO'e wa made too late," said
rule wa stated by the court at the time as follows: "That
each side the def ndant and the State, is entitled to examine
each juror twice, and challenge if de ired, but cannot challenge a juror after the jury ha been pas ed twice with
each juror in the box.
aid rule i an oral rule, and is not
entered in the record of the court, but has been regularly
enforced for many years.'' It is further recited that the
def ndant and hi attorney at the time of the challenge,
did not know of the rul , but they did not inform the court
on being advised of such rule that either or both of them
were ignorant of it, and did not a k that it be u pended,
nor that an exception be made to its enforcement, on account of such ignoran e. We think it quite clear that there
can properly be no uch thing as an oral rule of a court.
Rules of court, wh n legall r adopted and promulgated, have
the effect of po itive law . Sec. 14-13 Burns 190 , sec. 1323
R. . 1 1; jJ[ agnus on v. Billings ( 189 ) , 152 Ind. 177; State
v. Van Cleave (1902) 157 Ind. 60 ; Smith v. State, ex rel.
(1 4) 1 7 Ind. 198; 11 ye. 742.
They ought not only to be formally promul ated but
they hould be d finitely stated, which could not be tru of
a pra tice repo . in ol ly in the breast of a judge. They
hould be publi h d a d ma e known in ome permanent
form o that the mi ht
known to all. The so-called rule
'
~
wa !early not a rule at all an binding upon no onelearly not upon one wh ha n notice of it. The tatutory
provi ion ( ec. 20 9 urn 1 0
ct .1905, pp. 5 .4, 634,
ec. 22 ) , i as foll w : ''In prosecution for capital offenses, the defendant may challenge, peremptorily, twenty
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jurors; in prosecutions for offenses punishable by imj^ris-

onment in the state prison, ten jurors; in other prosecu-

tions, three jurors. When several defendants are tried to-

gether, they must join in their challenges.

Irrespective of the so-called rule, was appellant denied

a statutory right? No provision is made by statute nor

by rule as to how or when the right shall be exercised, and

it is claimed by appellant that it may be done at any time

until the jury is sworn. In some jurisdictions the passing

of a juror after he has been examined, tendered to and ac-

cepted by the other party, is a waiver of the right to

challenge. In others, the right to challenge is in the sound

discretion of the court. In others, a party who accepts a

juror with knowledge of an objection waives the objection,

but if a cause of objection is afterward discovered it is not

waived, unless he is guilty of negligence in not discovering

the objection. 24 Cyc. 322, 323. There is no showing made

that appellant did not know from the beginning the grounds
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for the peremptory challenge, and he stands here upon the

bare proposition that he was entitled to the challenge in

any event, without offering any excuse to the court, or

making any request for exemption or relief from the local

practice. Had any request for exemption upon the ground

that the so-called rule was void, or that the appellant or his

counsel had no knowledge of it, been made, or if any reason

were shown why the juror twice passed by appellant as

satisfactory had been discovered to be unacceptable, a dif-

ferent question would be presented, for, independently of

the so-called rule, appellant shows no ground for relief

from his own act and acquiescence.

We think it cannot be said that the right of challenge is

denied where it is restricted to a defined number of oppor-

tunities for challenge, nor that there must be a definite rule

fixing the time wlien, or the manner in which, it must be

exercised, for we think it may be controlled either by a fixed

rule, or by any reasonable limitation imposed in any specific

case, so long as the right of peremptory challenge is not

taken away; in other words, that, when reasonable oppor-

tunity is given to challenge, the spirit of the statute is com-

l)li(Hl with, and that it does not mean that the right is an

open on(! at all times until the jury is sworn, irrespective of

all else J that there is no good reason why there may be spec-
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juror ; in prosecutions for offenses punishable by imprisonment in the state prison, ten jurors; in other prosecutions, three jurors. When several defendants are tried together, the mu t join in their challenges.
Irre pecti e of the o-called rule, was appellant denied
a statutory right~ No provi ion is made by statute nor
by rule a to how or when the right shall be exercised, and
it i claimed by appellant that it may be done at any time
until the jury is sworn. In some jurisdictions the passing
of a juror after he has been examined, tendered to and accepted by the other party, is a waiver of the right to
chall ng . In others, the right to challenge is in the sound
i er tion of the court. In others, a party who accepts a
juror with knowledge of an objection waives the objection,
but if a cause of objection is afterward discovered it is not
aiv d unle he i guilty of negligence in not discovering
the obj ection. 24 Cyc. 322, 323. There is no showing made
that a1 pellant did not know from the beginning the grounds
f r the rern1 tory challenge, and he stands here upon the
hare pro1 osition that he was entitled to the challenge in
any vent, without offering any excuse to the court, or
making an r qu t for exemption or relief from the local
practi e. Iad any request for exemption upon the ground
that the so-called rule was void, or that the appellant or his
un 1 bad no knowledge of it, been made, or if any reason
w re bown why the juror twice passed by appellant as
sati factor had been discovered to be unacceptable, a diff r nt qu ti n would be presented, for, independently of
th~ ·o-c 11 d rule, appellant shows no ground for relief
.fro bj wn act and acquiescence.
think it cannot be said that the right of challenge is
( ni d wh re it i re tricted to a defined number of opportuniti , .f r hall no- , nor that there must be a definite rule
fi .·ing th tim when, or the manner in which, it must be
<·.· •n;i,· d, for w think it may be controlled either by a fixed
rn1 , or lJy ru1y r asouahl limitation imposed in any specific
·a." · Jong , s th ribht of perempt ry chall en<re i not
1n1· n awa .\'; in otlwr wor ]s, that, when r a onabl opporhm it· i. g·i\·c· n to C'liall ln~· , th spirit of th . tatut is compli cl wi1li :im1 llii t it o : n t
ran that th rio·ht i an
''l''''I nn<' nt all l.itn<' · mdil the jury is. worn, irr s1 tive of
· 11 ·l · ·; tlrnl tl1un· i: no good r a on hy th r may be spec-

Sec. 7]
Sec. 7] The Juby 233

ulation as to what the opposite party may do, and the jury

passed backward and forward to await the action of the

adversary; that the statute means that when the jury is

passed to a partj^ he must challenge peremptorily if he

would challenge, in the absence of an after-arising condi-

tion, and that, when the opportunity was twice given, as

here, and not exercised, a party cannot complain, unless

new conditions arise, calling for an exception to, or relaxa-

tion of, the practice or the order in the particular case, and

that if a given practice, not rising to the dignity of a rule,

is invoked, as here, one to be exempt from its operation, on

account of his ignorance of it, must seasonably apply to be

relieved from its operation. At common law no challenge

to the array or panel could be made until the full jury was

present. 1 Chitty, Crim. Law (4th Am. ed.),*544. Our

statute (sec. 210l' Burns 1908, Acts 1905, pp. 584, 634, sec.

230), was evidently adopted with this practice in mind, and

the right to challenge contemplated the right to challenge
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as the panel thus full stood, or as it might stand, and not

that the right should be one arising out of indefinitely pass-

ing the jury as acceptable.

In Ward v. Cliarlestoivn City R. Co. (1883), 19 S. C. 521,

45 Am. Rep. 794," after a plaintiff had announced that she

had no objection to the jury, the defendant challenged two

jurors, and plaintiff then claimed the right of peremptory

challenge. The court said: "There was no denial on the

part of the court; on the contrary the right was tendered to

her at the proper time, and having waived the exercise of

it then, for the reasons given by the circuit judge, we think

it was too late to demand it after the defendant had exer-

cised his right." It is said in Mayers v. Smith (1887), 121

111. 442, 448, 13 N. E. 216: "Under the practice at common

law, no such case would arise as is here presented, of a

party reserving his power of peremptorj^ challenge until

after he had examined and passed upon the whole twelve

jurors, or eight of them, for causes of challenge, and then

to claim the exercise of such right of peremptory challenge

as to jurors who had previously been passed upon and ac-

cepted, for the reason that the practice there was to require

each juror to be sworn when his examination was com-

pleted."

In State v. Potter (1846), 18 Conn. 166, a talesman was
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ulation as to what the opposite party may do, and the jury
pas ed backward and forward to await the action of the
adversary; that the statute means that when the jury is
pas ed to a party he must challenge peremptorily if he
would challenge, in the absence of an after-arising condition, and that, when the opportunity was twice given, as
here, and not exerci ed, a party cannot complain, unless
new conditions arise, calling for an exception to, or relaxation of, the practice or the order in the particular case, and
that if a given practice, not rising to the dignity of a rule,
is invoked, as here, one to be exempt from its operation, on
account of his ignorance of it, mu t seasonably apply to be
relieved from its operation. At common law no challenge
to the array or panel could be made until the full jury was
pre ent. 1 Chitty, Crim. Law (4th Am. ed.), *544. Our
statute (sec. 2101 Burns 1908, Acts 1905, pp. 584, 634, sec.
230), was evidently adopted with this practice in mind, and
the right to challenge contemplated the right to challenge
as the panel thus full stood, or as it might stand, and not
that the right should be one arising out of indefinitely passing the jury as acceptable.
In Ward v. Charlestow n City R. Co. (1883), 19 S. C. 521,
45 Am. Rep. 794, after a plaintiff had announced that she
had no objection to the jury, the defendant challenged two
jurors, and plaintiff then claimed the right of peremptory
challenge. The court said: ''There was no denial on the
part of the court; on the contrary the right was tendered to
her at the proper time, and having waived the exercise of
it th n, for the rea ons given by the circuit judge, we think
it wa too late to demand it after the defendant had exercised his right." It is aid in JY!ay ers v. Smith (18 7), 121
Ill. 442, 448, 13 N. E. 216: "Under the practice at common
law, no such case would arise as is here presented, of a
party re erving his power of peremptory challenge until
after he had examined and pa sed upon the whole twelv
juror , or ight of them, for cau e of challenge, and then
to claim the ex rci e of such right of peremptory challeng
a to juror who had I reviou ly been passed upon and accepted for the rea on that the practice there was to require
ea h juror to be sworn when his examination was completed.''
In State v. Potter (1846), 18 Conn. 166, a talesman wa
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called and examined by the counsel for defendant as to his

bias, or for cause of challenge, and no objection appearing

the court informed defendant's counsel that they could

challenge him peremptorily. They declined to exercise the

right at that time, as the panel was not full, and after it was

full they challenged the juror peremptorily, and the court

inquired whether any cause then existed which did not exist

when they first declined the right. They answered in the

negative, and the court held that the challenge came too late,

and this ruling was upheld. The reasoning, which is per-

tinent here, is as follows: ''Again, it is said, the prisoner

has been deprived of a right to a peremptory challenge,

which he was entitled to. It is not denied that time and

opportunity were given to the prisoner to challenge a juror ;

but it is claimed, that he had not all the time the law allows

him. Dickerman, a talesman, had been examined, and there

was no cause of challenge known against them. The court

then told the counsel, if they intended a peremptory chal-
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lenge, they must make it at that time. They then had a

reasonable opportunity to make their challenge; but they

claim they may make it at their own time^ provided it is

done before the jurors are sworn. The statute, it is said,

gives them power to challenge peremptorily twenty jurors

summoned and impaneled, — and much criticism has been

had upon the word 'impaneled.' It is claimed, that it means

the jury sworn to try the cause ; and that until sworn, they

are not impaneled. * * * But it is said, that by the Eng-

lish practice, the party has a right to challenge until the

jury is sworn. There, each juror is sworn, as soon as he

has been examined and opportunity given for challenge.

By our practice, jurors are none of them sworn until all

have been examined, and an opportunity offered for chal-

lenge."

Under the statute of Arkansas, the state in criminal cases

is required to exhaust its challenges before passing a jury

to the defendant, and it was held that when the state had

passed a jury to the defendant it was error to permit a

jtcremptory challenge by the state. Williams v. State

(1897), 63 Ark. 527, 39 S. W. 709.

Where, upon impaneling a jury, the judge announced that

he would require the defendant to make his challenges as he

desired, to each juror as called, it was held not error to re-
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called and examined by the counsel for defendant as to his
bia , or for cause of challenge, and no objection appearing
the court informed defenda_n t 's coun el that they could
challenge him peremptorily. They declined to exercise the
right at tba t time, as the panel was not ful1 , and after it was
fu11 they challenged the juror peremptorily, and the court
inquired whether any cause then existed which did not exist
when they first declined the right. They answered in the
negative, and the court held that the challenge came too late,
and this ruling was upheld. The reasoning, which is pertinent here, is as follows: ''Again, it is said, the prisoner
has been d prived of a right to a peremptory challenge,
which he was entitled to. It is not denied that time and
opportunity were given to the prisoner to challenge a juror;
but it is claimed, that he had not all the time the law allows
him. Dickerman, a talesman, had been examined, and there
wa no cause of challenge known against them. The court
then told the counsel, if they intended a peremptory challeng , they mu t make it at that time. They then had a
rea onable opportunity to make their challenge ; but they
claim they may make it at their own time, provided it is
don before the jurors are sworn. The statute, it is said,
gi es them power to challenge peremptorily twenty jurors
ummoned and impaneled,-and much criticism has been
had upon the word 'impaneled.' It is claimed, that it means
the jury sworn to try the cause; and that until sworn, they
are not impaneled. * * * But it is said, that by the Engli h practice, the party has a right to challenge until the
jury is sworn. There, each juror is sworn, as soon as he
ha been examined and opportunity given for challenge.
B y our practice, jurors are none of them sworn until all
have e n examined, and an opportunity offered for chal1 ng . ''
nr1 r th tatut of Arkan a , the state in criminal cases
i: r 1uir
t xh u t its ball nge before passinO' a jury
to th·
f ·n nt, nd it wa h 1 that when the state had
pa :
jury to th d f ndant it wa error to permit a
JH·r ·mpt ry hall no- by th state.
Williams v. State
(1 ~J7) 6. Ark. h....,7, .
. W. 709.
WhPr , ip n impan lin 0 a jury, the judge announced that
he· 'vo11lc1 r quir th d f ndant to make his challeng s as he
u· it d, lo ea h jur r as called, it was held not error to re1
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fuse a peremptory challenge after the juror was sworn and

accepted, and it was held that, when there was a fair oppor-

tunity to interpose a peremptory challenge, the defendant

cannot complain of a refusal to be allowed the further exer-

cise of the right. People v. Carpenter (1886), 102 N. Y. 238,

6 N. E. 584.

We are not unaware that in the earlier cases in this State

and in other states it is held that the right of challenge con-

tinues up to the swearing of the jury, but we are unable to

perceive that any substantial right of a defendant is in-

vaded when an opportunity for challenge of the full num-

bers is afforded and it is not availed of up to the time the

jury is sworn. The object to be attained is an impartial

jury, and while the right of peremptory challenge is an

absolute one, it is not, we think, so far so that it may be

exercised under all conditions. If, by the introduction of

new men upon the panel, a cause for challenge should arise

— such as the coming on of a person at such enmity to one
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already passed that they could not work in harmony, or the

introduction of anything which might prejudice the right of

a defendant — he would have a clear right to exercise his

preference, and challenge the man already acceptable,

rather than the new man, and the right would thus be pre-

served until the full panel is complete and the jury sworn.

He has a right to a full panel to begin with, the right of

canvass and comparison among jurors, and if his full right

of challenge is preserved, within the line here indicated, it

is practically a right of peremiDtory challenge until the jury

is sworn, but it does not follow that the opportunity must

be open under all circumstances or conditions, for it is a

right which may be waived. Neither do we understand that

the rule here declared is in conflict with the earlier holdings

of the court, which upon examination are found to be gen-

eral declarations as to the right of peremptory challenge ex-

tending until the jury is sworn, and did not involve any

question of practice as to the mode of conducting the im-

paneling of juries, and of exercising the right of challenge,

or of the right and power of courts to direct the manner of

its exercise. * * * No reversible error is shown, and the

judgment is affirmed.^

Wrder of challengef!. "The right to challenge jurors is one given and

secured by law, and cannot be taken away by the court. Until the challenges
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fuse a peremptory challenge after the juror was sworn and
accepted, and it was held that, when there was a fair opportunity to interpose a peremptory challenge, the defendant
cannot complain of a refusal to be allowed the further exercise of the right. People v. Carpenter (1886), 102 N. Y. 238,
6 N. E. 584.
We are not unaware that in the earlier cases in this State
and in other states it is held that the right of challenge continues up to the swearing of the jury, but we are unable to
perceive that any substantial right of a defendant is invaded when an opportunity for challenge of the full numbers is afforded and it is not availed of up to the time the
jury is sworn. The object to be attained is an impartial
jury, and while the right of peremptory challenge is an
absolute one, it is not, we think, so far o that it may be
exercised under all conditions. If, by the introduction of
new men upon the panel, a cause for challenge should arise
-such as the coming on of a person at such enmity to one
already passed that they could not work in harmony, or the
introduction of anything which might prejudice the right of
a defendant-he would have a clear right to exercise his
preference, and challenge the man already acceptable,
rather than the new man, and the right would thus be preserved until the full panel is complete and the jury sworn.
He has a right to a full panel to begin with, the right of
canvass and compari on among jurors, and if his full right
of challenge is preserved, within the line here indicated, it
is practically a right of peremptory challenge until the jury
is sworn, but it does not follow that the opportunity must
be open under all circumstances or conditions, for it is a
right which may be wai ed. Neither do we understand that
the rule here declared is in conflict with the earlier holdings
of the court, which upon examination are found to be general declarations as to the right of peremptory challenge extending until the jury is wor.n, and did not invol e any
question of practice as to the mode of conducting the impaneling of juries and of exerci ing the right of chall nge
or of the right and power of courts to direct the manner of
its exercise. • * * No reversible error is shown, and the
judgment is affirmed. 1
10rder of challenge . ''The rj ght to chall enge jurors j one given and
secured by law, and cannot be taken away by the court. Until the challenge
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to which a party is entitled under the statutes are exhausted, the right extends

to every juror called. The juror is first challenged for cause, either actual or

implied bias; then peremptorily. In civil actions, each party is entitled to

three peremptory challenges. G. S. 1894, $ 5370. The usual practice in the

selection of a jury in such actions is to require the peremptory challenges to
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to which a party is entitled under the statutes are exhausted, the right extends
to every juror called. The juror is :first challenged for cause, either actual or
implied bias; then peremptorily. In civil actions, each party is entitled to
three peremptory challenges. G. S. 1894, § 5370.
The usual practice in the
election of a jury in such actions is to require the peremptory challenges to
be made by the parties alternat ely, one at a time, beginn ing with defendant."
Swanson v. Mendenhall, (1900) 80 Minn. 56, 82 N. W . 1093.

be made by the parties alternately, one at a time, beginning with defendant."

Swanson v. Mendenhall, (1900) 80 Minn. 56, 82 N. W. 1093.

STATE V. CADY.

Supreme Judicial Court of Maine. 1888,

80 Maine, 413,

Peters, C. J. Two respondents were arraigned together

under a joint liquor indictment, having the same counsel to

answer for them. The judge allowed each respondent two

STATE V. CADY.

peremptory challenges in impaneling tbe jury, and when

one respondent in person challenged a juror, the other dis-

Supreme Jitdicial Court of Maine.

1888.

puted the challenge, claiming that he had a right to have the

challenged juror on the panel. One respondent accepted

and the other rejected the juror.

80 Maine, 413.
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The judge accorded to them two challenges each, while

they were entitled to two jointly, and no more. In capital

cases each prisoner, under a joint trial, is entitled to his

personal challenges. The statute in that case prescribes

that ''each person" shall be so entitled. In all other crim-

inal cases it is ''the party" that is entitled to the two chal-

lenges. If they do not agree upon the persons to be ob-

jected to, they lose their challenges. The presumption is,

where respondents in criminal cases, not lately capital, con-

sent to be tried togetlier, or where the judge in his discre-

tion orders a joint trial, that their interests are alike, and

differences between them are uncalled for. By R. S., c. 134,

sec. 20, it is provided that issues in fact in criminal cases

not capital, shall be tried by a jury drawn and returned in

the same manner, and cliallenges shall be allowed, as in civil

cases. By E. S., ch. 82, sec. 74, it is provided that in civil

cases, and criminal cases not capital, "each party" is en-

titled to two peremptory challenges when a jury is im-

panclU'd by lot. Party does not mean person. Allowing

challenges without cause is a merely statute right, not to

PETERS, C. J. Two respondents were arraigned together
under a joint liquor indictment, having the same counsel to
answ r for them. The judge allowed each r espondent two
per mptory challenges in impaneling tbe jury, and when
one re pond nt in person challenged a jur or, the other disputed the challenge, claiming that he had a right to have th e
hall n ·ed juror on the panel.
One r espondent a ccepted
and th other rejected the juror.
The judg accorded to them two challenges each, while
they w re entitled to two jointly, and no more. In capital
ca
each pri on r, under a joint trial, is entitled to his
per onal challenges. The statute in that case prescribes
that '' ach erson '' shall be so entitled. I n all other criminal ca s it i "the party" that is entitled to the two chal1 ng , . If they do not agree upon the persons to be obje t d to, they lose their challenges. The p r esumption is~
wh re r
ond nts in criminal cases, not lat ely capital, cons nt to be tri d tog ther, or where the judge in his discret.i n r ers a joint trial, that their interests are alike, and
cliff r n
b two n th m are uncalled fo r. By R. S., c. 134,
s . 20 it is provi d that issues in fact in criminal ca s
not ·npita1 , hall b trie 1 1 y a jury lrawn and returned in
he . amP <inner and hall ng s hall be allowed, as in civil
a '"'· 1>Y H. R., h. ..J' sc . 74, it is provid d t hat in civil
·n ·" uncl c·rirnin l a. s n t apital, "each party " is enitlr·d to tw l en·m1 t ry hall nges when a jury is iman ·11('(1 hy l t.
art. lo . not m an person. AllowinO'
h 11 ·n r !. without cau i a merely statute r ight , n ot to
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be extended by construction. Wliere defendants are numer-

ous, if each had personal challenges, it would require the

presence of an impracticable number of jurors. This ques-

tion is settled by several authorities. State v. Reed, 47 N.

H. 4G6; Stone v. Segur, 11 Allen, 568; State v. Sutton, 10

R. I. 159. These cases show that several respondents are

but one party, and are entitled to no more challenges than

one defendant. But if in his discretion, the judge extended

a greater privilege than the statute concedes, neither re-

spondent is in a position to complain of it. We have held in

Snoiv V. Weeks, 75 Maine, 105, that to a ruling of a judge,

in excusing or rejecting a juryman, exceptions will not lie.

It is there said: "He may put off a juror when there is no

real and substantial cause for it. That cannot legally in-

jure an objecting party as long as an unexceptionable jury

is finally obtained. He may put a legal juror off. He can-

not allow an illegal juror to go on." This question was ex-

haustively and learnedly examined in a case of piracy,
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United States v. Marchant, 12 Wheat. 480, in which Judge

Story maintains the same doctrine, and he there says: "The

right of peremptory challenge is not of itself a right to

select but a right to reject jurors." He further remarks

that the right "enables the prisoner to say who shall not

try him, but not to say who shall be the particular persons

who shall try him."

The objection to the county attorney's remarks is with-

out force. He was expressing his judgment upon the testi-

mony and giving illustrations of it in an unobjectionable

manner. He was not relating outside facts. The other ob-

jections have no weight.

Exceptions overruled.

Walton, Danforth, Virgin, Libbey and Foster, JJ., con-

curred.
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be extended by construction. Where defendants are num rous, if each had personal challenges, it would require the
presence of an impracticable number of juror . This qu : tion is settled by several authorities. State v. Reed, 47 N.
H. 466; Stone v. Segur, 11 Allen, 568; State v. Su tto n, 10
R. I. 159. These ca es show that several respond ents are
but one party, and are entitled to no more challenge than
one defendant. But if in his discretion, the judge ext nded
a greater privilege than the statute concedes, neither respondent i in a po ition to complain of it. We have held in
Snow v. Weeks, 75 Maine, 105, that to a ruling of a judge,
in excusing or rejecting a juryman, exceptions will not lie.
It is there said: "He may put off a juror when there is no
real and substantial cause for it. That cannot legally injure an objecting party as long as an unexceptionable jury
is finally obtained. He may put a legal juror off. He cannot allow an illegal juror to go on.'' This question was exhaustively and learnedly examined in a case of piracy,
United Stat es v. Marcha;nt, 12 Wheat. 480, in which Judge
Story maintains the same doctrine, and he there ays: ''The
right of peremptory challenge is not of it elf a right to
select but a right to reject jurors.'' He further remarks
that the right ''enables the prisoner to say who shall not
try him, but not to say who shall be the particular person
who shall try him."
The objection to the county attorney's remarks is without force. He was expressing his judgment upon the testimony and givinO' illu trations of it in an unobjectionable
manner. He wa not relating outside facts. The other ob-·
jections have no weight.
Exceptions ov erruled.
WALTON, DANFORTH, VIRGIN, LIBBEY and FosTER, JJ., concurred.
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Section 8. Discharge of Juror.

STATE V. DAVIS.

SECTION

Supreme Court of Appeals of West Virginia. 1888.

8.

DISCHARGE OF JUROR.

31 West Virginia, 390.

STATE V. DAVIS.

Johnson, President :

On the 20th day of February, 1888, William Davis was, in

Supreme Court of Appeals of West Virginia. 1888.

the Circuit Court of Ritchie county, indicted for maliciously,

etc., stabbing one Creed Wilson, with intent to maim, dis-

figure, disable, and kill him. The prisoner moved to quash

31 West Virginia, 390.

the indictment, which motion was overruled, and the pris-

oner pleaded not guilty. The jury was sworn on the 24th

day of February to try the issue. It appears from an order

JOHNSON, PRESIDENT :

entered on the next day that '*it appearing to the court

that Peter G. Six, a juror, is unable to perform his duty,

George W. Hammer, a qualified juror, was selected, tried,

and sworn in his place," etc. The prisoner objected to the

swearing of a new juror, which objection was overruled.

•***
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The prisoner moved the court to discharge him, because

he had not been tried before a proper jury. He also moved

in arrest of judgment, and also for a new trial ; which sev-

eral motions were respectively overruled, and the court pro-

nounced judgment on the verdict, and sentenced the pris-

oner to confinement in the penitentiary for the term of two

years.

**********

Upshur, Judge, in delivering the opinion of the court in

Fell's Case, 9 Leigh 617, said, after reviewing a number of

FiUglish and American cases: ''One general rule is de-

ducible from all the cases, which is that the court may dis-

charge the jury whenever a necessity for so doing shall

On the 20th day of February, 1888, William Davis was, in
the Circuit Court of Ritchie county, indicted for maliciously,
etc., stabbing one Creed Wilson, with intent to maim, disfigure, disable, and kill him. The prisoner moved to quash
the indictment, which motion was overruled, and the prisoner pleaded not guilty. The jury was sworn on the 24th
day of February to try the issue. It appears from an order
entered on the ne~t day that "it appearing to the court
that P ter G. Six, a juror, is unable to perform bis duty,
George W. Hammer, a qualified juror, was selected, tried,
and worn in hi place,'' etc. The prisoner objected to the
swearing of a new juror, which objection was overruled.

arise; but what facts and circumstances shall be considered

as constituting such a necessity can not be reduced to any

general rule. The power to discharge is a discretionary

power, which the court, as in all other cases of judicial dis-

cretion, must exercise soundly according to the circum-

*:tances of the case. The object of the law is to obtain a

fair and just verdict, and, whenever it shall appear to the

The pri oner moved the court to discharge him, because
he had not been tried before a proper jury. He also moved
in arre t of judgment, and also for a new trial; which several motions were re pectively overruled, and the court pronounced judgm nt on the verdict, and sentenced the prison r to confinement in the penitentiary for the term of two
years.
hur, Judge, in delivering the opinion of the court in
Fell's ase, 9 L i h 617, said, after reviewing a number of
'J'l i. ·h and Am rican ca es : ''One general rule is ded IC'ihl fr m all the cases, which is that the court may disc:har
th jury wh never a nece ity for so doing shall
ari s ; l ut what fa ts and cir um tances hall be con idered
a. c· n.· titutinJ . u h an s ity can not be reduc d to any
uc•nc•ra] I'UIP. rfh
OW r to di charge i a di cretionary
powPr \ l1i ·h th · urt, a. in all other cases of judicial dis1.: r ·1 i un, must x r i
.· nn lly accordino· to the circumt;111<· ... of' t]H· ('(L .
rr 11 bj t of the law is to obtain a
J'ai r mid j 11
·r i ·i, and, wh n ver it shall appear to the
J
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court that the jury impaneled can not render such a ver-

dict, it ought to be discharged and another jury impaneled.

This is emphatically the case of necessity contemplated in

the authorities we have referred to ; as where the prisoner

became too sick to attend to his defense or one of the jury

was rendered physically unable to discharge his duty. There

are other cases of necessity equally strong, one of which

probably is where a juror, from the peculiar condition of his

mind and feelings, is manifestly disqualified from bestow-

ing upon the case that attention and impartial considera-

tion which is necessary to a just verdict. * * * The actual

sickness of a juror, and his consequent inability to discharge

his duty, is admitted on all hands to present such a neces-

sity. In the case before us, the juror was not actually sick,

but there was every reason to believe that he would become

so through longer confinement. Was the court bound to

wait till the case actually occurred! We think not. * * *

A necessity not less strong was presented by the situation

Generated for facpubupdates (University of Michigan) on 2014-06-16 13:55 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t47p93w7n
Public Domain / http://www.hathitrust.org/access_use#pd

of the wife of another juror. If the object of the trial be,

as it undoubtedly is, to obtain a fair, just and impartial ver-

dict, there can be but little prospect of such a result from

the constrained and reluctant action of minds wholly ab-

sorbed in the deep and peculiar interest of their domestic

relations." It was held that it would be improper, under

such circumstances, to discharge the prisoner.

Here it appears from the record that the juror, Six, was

informed that his son had just died. It would, indeed, be a

stout-hearted father who could, unmoved, receive news of

the death of a child. Some men could receive such news

and proceed with their work with steady nerve and mind

clear and strong ; but observation teaches us, if, indeed, we

have not learned from sad experience, that the natural re-

sult of information, suddenly imparted to a father, of the

death of a child, is to unfit him, for the time, to attend to

business. It would have been cruel to have required the

juror to remain on the jury under such circumstances. His

grief would naturally unfit him for the discharge of such an

important duty. And if, as the court said in Fell's Case,

the object of the trial is to obtain a fair, just and impartial

verdict, there could be little prospect of it under such cir-

cumstances. * * *
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court that the jury impaneled can not render such a verdict, it ought to be discharged and another jury impaneled.
This is emphaticall the case of nece ity contemplated in
the authoritie we have referred to; a where the prisoner
became too sick to attend to hi defense or one of the jury
was rendered physically unable to discharge his duty. There
are other ca es of necessity equally strong, one of which
probably is where a juror, from the peculiar condition of his
mind and feelings, is manifestly disqualified from bestowing upon the case that attention and impartial consideration which is necessary to a just verdict. * * * The actual
sickness of a juror, and his consequent inability to discharge
bis duty, is admitted on all hands to present such a necessity. In the case before us, the juror was not actually sick,
but there was every reason to believe that he would become
so through longer confinement. Was the court bound to
wait till the case actually occurred~ We think not. * * *
A necessity not less strong was presented by the situation
of the wife of another juror. If the object of the trial be,
a it undoubtedly is, to obtain a fair, just and impartial verdict, there can be but little prospect of such a result from
the constrained and reluctant action of minds wholly absorbed in the deep and peculiar interest of their domestic
relations.'' It wa held that it would be improper, under
such circumstances, to discharge the prisoner.

• • • • * * * * * *

Here it appears from the record that the juror, Six, was
informed that his son had just died. It would, indeed, be a
stout-hearted father who could, unmoved, receive news of
the death of a child. Some men could receive such news
and proceed with their work with steady nerve and mind
clear and strong; but ob ervation teaches us, if, indeed, we
ha e not learned from ad experience, that the natural reult of information, uddenly imparted to a father, of the
eath of a child, is to unfit him, for the time, to attend to
business. It would have been cruel to have required the
juror to remain on the jury under such circumstances. His
o-rief would naturally unfit him for the discharge of such an
important duty. And if, as the court aid in Fell's Ca e,
the obj ct of the trial is to obtain a fair, just and impartial
verdict, there could be little pro pect of it under such circumstances. * * •

240
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The statute says — and it is in perfect accord with the

principles of the common law — that if a juror, after he is

sworn, be unable from any cause to perform his duty, the

court may, in its discretion, cause another qualified juror

to be sworn in his place. Code, ch. 159, sec. 1. '^ ^ ^

##

Both on principle and authority, the court, in this case,

did not err in discharging the juror Six, for the reason

shown by the record, because a manifest necessity existed

therefor. Neither did the court err in ordering the trial to

proceed with the jury as constituted after the substitution

of the juror Hammer for Six, as he had had his legal chal-

lenge to the original jurors and to the substituted juror.

Every right guaranteed to him by the constitution was

granted him. * * *

* * * The prisoner was not prejudiced by the fact that

the juror Hammer had not heard everything that the other

jurors heard. When the substituted juror was sworn, the
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trial commenced de novo. Then the prosecuting attorney

introduced the evidence just as if the jury was entirely dif-

ferent from what it was before, and the defence, of course,

had the right to bring forward all the evidence it could. We

can not perceive how the prisoner was prejudiced by this.

Certainly, nothing appears in the record to his prejudice in

this respect. The court did not, therefore, err in refusing

to exclude the evidence of the State.

There is no error in the judgment of the Circuit Court

and it is affirmed.

Affirmed.
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[Chap. 5

• • • * • • • • • •
The statute says-and it is in perfect accord with the
principles of the common law-that if a juror, after he is
sworn, be unable from any cause to perform his duty, the
court may, in its discretion, cause another qualified juror
to be sworn in his place. Code, ch. 159, sec. 7. • • •
• • • * • • * * * •
Both on principle and authority, the court, in this case,
did not err in discharging the juror Six, for the reason
shown by the record, because a manifest necessity existed
therefor. Neither did the court err in ordering the trial to
proceed with the jury as constituted after the substitution
of the juror Hammer for Six, as he had had his legal challenge to the original jurors and to the substituted juror.
Every right guaranteed to him by the constitution was
granted him. * * *
* * * The prisoner was not prejudiced by the fact that
the juror Hammer had not heard everything that the other
jurors heard. When the substituted juror was sworn, the
trial commenced de nova. Then the prosecuting attorney
introduced the evidence just as if the jury was entirely differ nt from what it was before, and the defence, of course,
had the riO'ht to bring forward all the evidence it could. We
can not perceive how the prisoner was prejudiced by this.
ertainly, nothing appears in the record to his prejudice in
this re pect. The court did not, therefore, err in refusing
to exclude the evidence of the State.
• • • * • • • * • •
Th r is no error in the judgment of the Circuit Court
and it is affirmed.
Affirmed.
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OATH ADMINISTERED.

Section 9. Oath Administered.

WELLS V. SMITH.

WELLS V. SMITH.

Supreme Court of Appeals of West Virginia. 1901.

49 West Virginia, 78.

Brannon, President. — This is an action of ejectment * *.

Supreme Court of ..Appeals of West Virginia. 1901.

It resulted in a verdict and judgment for the plaintiffs.

The defendant complains of the overruling a motion in

49 lVest Virginia, 78.

arrest of judgment. The ground for this motion is that

the oath of the jury was not such as the law requires. The

record says that a jury came "who were the duly tried and

BRANNON,

President.-This is an action of ejectment • •.

sworn the truth to speak upon the issue joined in this case ;"

whereas it should have been sworn, ''You shall well and

truly try the issue joined between Charles E. Wells and

It re ulted in a verdict and judgment for the plaintiffs.
• • • • • • • • * *

others, plaintiffs, against H. L. Smith, defendant, and a

true verdict give according to the evidence." The oath to try

the issue joined is good in civil cases. It is the oath given

as proper in that excellent work of late date, Encylopaedia

of Pleading and Practice, Vol. 12, p. 516. What does the
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oath in this case lack? Only the injunction to try the issue

and render a verdict according to the evidence. Of course,

the omission to enjoin the jury to render a verdict is im-

material, and as to the omission of the oath to enjoin the

jury to render a verdict according to the evidence, that is

immaterial, since the law requires a jury to pass on tlie

evidence, to respond to facts shown by the evidence. By

what else could the jury try the case? It is necessarily to

be understood, in a legal point of view, that the trial must

be by evidence. Even in a felony case the entry would be

sufficient. In Lawrence's Case, 30 Grat. 845, the order book

showed that the jury ''were sworn the truth of and upon

the premises to speak," and it was held good. The court

said that while the oath in felony cases, "You shall well and

truly try and true deliverance make between the common-

wealth and the prisoner at the bar, whom you shall have

in charge, and a true verdict give according to the evidence.

So help you God," — is the correct oath, still no law pre-

scribed it, common or statute, and one of the same import

T. p.— 16

The defendant complains of the overruling a motion in
arrest of judgment. The ground for this motion is that
the oath of the jury was not such as the law requires. The
record says that a jury came "who were the duly tried and
sworn the truth to speak upon the i ue joined in this ca e;''
whereas it should have been sworn, ''You shall well and
truly try the i sue joined between Charles E. W 11 an l
other , plaintiffs, again t H. L. Smith, d fend ant, and a
true verdict give according to the evidence.'' The oath to try
the i sue joined i good in civil cases. It i the oath gi en
as proper in that excell nt work of late date Enc lopaedia
of Pleading and Practice, Vol. 12, p. 516. What doe the
oath in this case lack. Only the injunction to try the is ue
and render a verdict according to the evidence. Of cour. ,
the omi sion to enjoin the jury to render a verdict is immaterial, and as to the omi ion of the oath to enjoin the
jur to render a verdict according to the evidence, that i ~
immaterial, since the law requires a jury to pa on th
eviden , to re pond to facts shown by the e idence. B.
what el e could the jury try the ca e ~ It is nee arily to
be under toad, in a legal poin+ of view, that the trial mu t
be bv evidence. Even in a f lony ca e the ntry would be
uffi ient. In Laz rence' Ca e, 30 Grat. 45 the order book
bowed that the jury "were sworn the truth of and upon
the I r mise to speak '' and it was held ·ood. The court
aid that while the oath in felony case , "You hall w 11 and
truly try and true deli erance make betw en th commonw alth and th pri oner at the bar, whom ou hall hav
in char e, and a true verdict give according to the evidence.
o help you G d "-i the correct oath, till no law precri d it, common or statute, and one of the ' ame import
T. P.-16
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would be sufficient, and that it was not necessary that the

full form of the oath should be literally inserted in the rec-

ord, but it would be sufficient that it should therein simply

appear that the jury was duly sworn according to law. The

court said that the statement of the record as to the oath

was obviously not the form of oath actually administered,

but was merely intended to state the fact that the jury was

sworn. So we can say in this case. * * * I must not be under-

stood as saying that if the record shows the oath actually

administered in full, and it is not substantially good, it is

not error, but I mean to hold that unless it so appears a mere

statement of the record, in any words, attesting the swear-

ing of the jury, both in civil and criminal cases, is sufficient.

But this case being a civil case I think the oath shown by

the record, even if regarded as t'he full literal oath, is good,

though we are not compelled to so regard it, but may pre-

sume that the injunction to well and truly try the case

according to the evidence was really in the oath adminis-
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tered. I just now discover that State v. Ice, 34 W. Va. 244,

so holds. Ample authority so settles the point. See 12

Ency. PI. and Prac. 522, where it is stated that the better

entry is, not to give the oath in full but simply state that

the jury was duly sworn according to law. I think so. Can

we say that the oath in this case is not substantially good?

**If the oath is substantially in the prescribed or recognized

form, it will be sufficient, and a literal adherence to form

will not be required." 12 Ency. PI. and Prac. 518. Mere

technicality should not be allowed such sway as is proposed

in this case.

There is another reason why this point should not reverse

the trial. The defendant had right to object to the oath

when administered and to demand a proper one, if not sat-

isfied with the one used, and he could not sit silent, take his

chances of a verdict in his favor, and then take advantage

of such a defect. He could have shown the oath actually

administered by bill of exceptions, and must do so, as held

in Lawrence's Case, 30 Grat. 650, and in Dysen v. State, 26

Miss. 32, and many other cases cited in 1 Thompson on

Trials, s. 108. I will add that an oath such as that in this

case, to try tlio issue joined, was held good on principle and

authority in civil cases. Pierce v. Tate, 27 Miss. 283;

Windham v. Williams, Id. 313. We affirm the judgment.

Afirmed,

would be sufficient, and that it was not necessary that the
full form of the oath should be literally inserted in the record, but it would be sufficient that it should therein simply
appear that the jury was duly sworn according to law. The
court said that the statement of the record as to the oath
wa ob iou ly not the form of oath actually administered,
but wa merely intended to state the fact that the jury was
worn. So we can say in this case. * ':f * I must not be understood as aying that if the record shows the oath actually
admini tered in full, and it is not substantially good, it is
not error, but I mean to hold that unless it so appears a mere
statement of the record, in any words, attesting the swearing of the jury, both in civil and criminal cases, is sufficient.
But thi ca e being a civil case I think the oath shown by
the r cord, even if r garded as ~he full literal oath, is good,
though we are not compelled to so regard it, but may preume that' the injunction to well and truly try the case
cording to the evidence was really in the oath administ r . I ju t now di cover that State v. Ice, 34 W. Va. 244,
o hold . Ample authority so settles the point. See 12
Ency. Pl. and Prac. 522, where it is stated that the better
ntry i , not to give the oath in full but simply state that
the jury was duly sworn according to law. I think so. Can
we ay that the oath in this case is not substantially good~
'' f the ath is ubstantially in the prescribed or recognized
form, it will be ufficient, and a literal adherence to form
will not be required.'' 12 Ency. PL and Prac. 518. Mere
t hnicality should not be allowed such sway as is proposed
in thi case.
Th r is anoth r reason w by this point should not reverse
th trial. The d f n ant had right to object to the oath
wh n a ini t r d and to d mand a proper one, if not satwith the one u d, and he could not it ilent, take his
f a v rdi t in hi f v r, and then take advantage
of :u<'h cl f ct. I coul have hown the oath actually
a l111ini . t r cl r bill f ex , ptions, and mu t o so, a held
in Lwr rr>u e's as ,
r t. 650, and in Dys en v. State, 26
• Ii . :~~' and ma
th r a
cited in 1 Thompson on
''rial:, ·. 1 .
ill · dd tl1· t an ath su h as that in thi
<" c t 1 tr.v 11 • i .'
, wa held good on principle and
<111l11nrity in ivil a s. Piere v. Tate, 27 Mis. 2 3;
i indham v. TVilliam , <l. · 1'. W affirm th judgment.

.-

,

