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BOONVILLE NAT. BANK v. BLAKEY

107 Fed. 891, 47 C. C. A. 43

(Circuit Court of Appeals, Seventh Circuit. April 9, 1901)

On February 2, 1899, an involuntary petition in bankruptcy

was filed against M. Falson, and on February 28th he was ad-
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judged a bankrupt. On March 7th (no trustee having been

selected) the petitioning creditors asked for the appointment of
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a receiver upon three grounds: (1) That it was necessary for

some person to take charge of the bankrupt's books, etc., to pre-

pare a list of creditors; (2) that the estate included realty need

ing immediate care and attention; (3) that the bankrupt had

preferred certain creditors, and that the preferences should be
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recovered by a trustee or receiver. The court thereupon ap-

pointed Blakey as receiver, who filed a bill in equity against

BOONVILLE NAT. BANK v. BLAKEY

several parties (including the Boonville National Bank and the

People's State Bank) seeking to recover alleged preferences.

107 Fed. 891, 47 C. C. A. 43

The banks were decreed to pay certain sums to the receiver and

appeal from the decree. See 95 Fed. 267.

(Circuit Court of Appeals, Seventh Circuit. April 9, 1901)

JENKINS, Circuit Judge [after discussing the timeliness of
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the appeal]. * * *

The case involves the important question, patent upon the face

of the bill, whether a receiver in bankruptcy, appointed before

the selection of a trustee, can maintain suit to recover the

amount of a preferential payment made by the debtor prior to

the bankruptcy. * • •

The authority for the appointment of a receiver in bankruptcy

proceedings comes from the act and is limited by the act. The

order of the court appointing him cannot be broader than the

statute. The receiver is a statutory receiver, and not a general
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.On February 2, 1899, an involuntary petition in bankruptcy
was filed against 1\1. Falson, and on February 28th he .was ad. judged a bankrupt. On March 7th (no trustee having been
selected) the petitioning creditors asked for the appointment of
a receiver upon three grounds: ( 1) That it was necessary for
some person to take charge of the bankrupt's books, etc., to prepare a list of creditors; (2) that the estate included realty need·
ing immediate care and attention; (3) that the bankrupt had
preferred certain creditors, and that the preferences should be
recovered by a trustee or receiver. The court thereupon appointed Blakey as receiver, who filed a bill in equity against
several parties (including the Boonville National Bank and the
People's State Bank) seeking to recover alleged preferences.
'l'he banks were decreed to pay certain sums to the receiver and
appeal from the decree. See 95 Fed. 267.
J E~KINS, Circuit Judge [after discussing the timeliness of
the appeal] . • • •
·
The case involves the important question, patent upon the face
of the bill, whether a receiver in bankruptcy, appointed before
the ~election of a trustee, can maintain suit to recover the
amount of a preferential payment made ey the debtor prior to
the bankruptcy. • • •
The authority for the appointment of a receiver in bankruptcy
proceedings comes from the aet and is limit.ed by the act. The
order of the court appointing him cannot be broader than the
statute. The receiver is a statutory receiver, and not a general
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receiver. The latter is appointed by a court of chancery by

virtue of its inherent power, independent of any statute. His

authority is derived from, and his duty prescribed by, the order

of appointment, and he is called a common-law receiver. Herring

v. Railroad Co., 105 N. Y. 340, 12 N. E. 763. A statutory re-

ceiver is one appointed in pursuance of special statutory pro-

visions. He derives his power from the statute, and to it must

look for the duty imposed upon him. He possesses such power

only as the statute confers, or such as may be fairly inferred

from the general scope of the law of his appointment. We are

therefore referred to the bankrupt act (30 Stat. c. 541) to as-

certain the power of the bankruptcy court to appoint a receiver,

and the extent of the power which the act confers upon him.

By § 2, cl. 3, the courts of bankruptcy are invested with authority

to '' appoint receivers or the marshals upon application of parties

in interest, in case the court shall find it absolutely necessary for

the preservation of estates, to take charge of the property of

the bankrupts after the filing of the petition and until it is dis-

missed or the trustee is qualified," and to (§ 2, cl. 5) authorize

the business of the bankrupts to be conducted for limited periods

by receivers and marshals or trustees, if necessary, in the best

interests of the estates. These are the sole provisions of the act

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:54 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

which authorize a receiver and define his duties. There is, how-

ever, another provision which may properly be considered in

this connection. In § 69 it is provided that before adjudication

upon an involuntary petition, when it shall appear to the judge

that the property of the alleged bankrupt is being neglected, so

that it will deteriorate in value, a warrant may be issued to the

marshal to seize and hold the property subject to further order,

upon the petitioning creditors giving bond to indemnify the

alleged bankrupt for the damages he shall sustain if such seizure

shall be proved to have been wrongfully obtained, and the prop-

erty, when seized, shall be released upon bond filed by the alleged

bankrupt conditioned to turn over the property or its value in

mouey to the trustee in the event of adjudication of bankruptcy.

What, then, is the intent of the law with respect to the rights

and powers of the receiver? The statute requires (§55) thv.t

the court shall cause the first meeting of creditors to be held not

more than 30 days after the adjudication, and if, through mis-

chance, the meeting should not be held within that time, the

court shall fix the date as soon as may be thereafter when it shall

be held. § 44 provides that creditors at their first meeting after

receiver. The Jatter is appointed by a court of chancery by
vii tue of its inherent power, independent of any statute. Hi.s
m1thority is derived from, and his duty prescribed by, the order
of appoiutment, a11d he is calJed a common-Jaw receiver. Herring
v. Railroad Co., 105 N. Y. 340, 12 .N. E. 763. A statutory receiver is one appointed in pursuance of special statutory provisions. He derives his power from the statute, and to it must
look for the duty imposed upon him. He possesses such power
only as the statute confers, or such as may be fairly inferred
from the general scope of the law of his appointment. We are
thr.reforc referred to the bankrupt act ( 30 Stat. c. 541) to ascertain the power of the bankruptcy court to appoint a receiver,
and the extent of the power which the act confers upon him.
I3y § 2, cl. 3, the courts of bankruptcy are invested with authority
to ''appoint receivers or the marshals upon application of parties
in interest, in case the court shall find it absolutely necessary for
the preservation of estates, to take charge of the property of
the bankrupts after the filing of the petition and until it is dismissed or the trustee is qualified," and to ( §' 2, cl. 5) authorize
the business of the bankrupts to be conducted for limited periods
by receivers and marshals or trustees, if necessary, in the best ·
interests of the estates. These are the so]e provisions of the act
which authorize a receiver and define his duties. There is, however, another provision which may properly oo considered in
this connection. In § 69 it is provided that before adjudication
upon an involuntary petition, when it shall appear to the judge
that the property of the alleged bankrupt is being neglected, so
that it will deteriorate in value, a warrant may be issued to the
marshal to seize and hoJd the property subject to further order,
upon the petitioning creditors giving bond to indemnify the
alleged bankrupt for the damages he shall sustain if such seizure
shall be proved to have been wrongfully obtained, and the property, when seized, shall be released upon bond filed by the alleged
bankrupt conditioned to turn over the property or its· value iu
mouey to the trustee in the event of adjudication of bankruptcy.
What. then, is the intent of the law with respect to the rights
and powers of the receiver? The statute requires (§ 55) tL;.;.t
tht• court shall cause the first meeting of creditors to be held not
more than 30 days after the adjudication, and if, through mischance, the meeting should not be held within that time, the
r•ourt shall fix the date as soon as may be thereafter when it shall
be held. § 44 provides that creditors at their first meeting after
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adjudication shall appoint a trustee, and, failing therein, the

court shall do so. He is by § 70a vested by operation of law

with the title as of the date of adjudication, except exemptions,

to the property of the bankrupt, with power of sale and disposi-

tion. Subdivision "e" authorizes the trustee to avoid any trans-

fer by the bankrupt of his property which any creditor might

have avoided, and to recover the property so transferred or its

value. § 60a defines a preference, and § 606 provides that a

preference within four months of the filing of the petition to one

having reasonable cause to believe that it was intended thereby

to give a preference shall be voidable by the trustee, and he may

recover the property so transferred or its value. We can now

discover, as we think, the general purpose of this law. It was

that the property of the bankrupt should be vested in a trustee,

to be selected by creditors; that such officer should have the

general control and management of the estate, and the right to

recover for the benefit of creditors all property transferred in

\ fraud of the act. It contemplated that between the filing of the

petition and the adjudication of bankruptcy an emergency might

arise with respect to the care of the bankrupt's property; and,

in involuntary cases, for the protection of the property in the

interval between the filing of the petition and the adjudication,
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the bankruptcy court was authorized to direct the marshal to

seize and hold the property pending adjudication. So, also, in

voluntary or involuntary cases, when it was found absolutely

necessary for the preservation of an estate, the court should

appoint a receiver or the marshal to take charge of the property

of the bankrupt until the petition is dismissed or the trustee is

qualified. It plainly was not contemplated that the receiver or

the marshal so designated should supersede the trustee or exer-

cise the general powers conferred upon a trustee. There is no

such power specifically conferred or any provision in the act

from which such power can reasonably be implied. Such tempo-

rary receiver, whether he be the marshal or another, is not a trus-

tee for the creditors, but is a caretaker and custodian of the

visible property pending adjudication and until a selection of a

trustee. If in any sense a trustee, he is trustee for the bankrupt,

in whom is the title to the property until it passes by operation

of law as of the date of adjudication to the trustee selected by

the creditors. The duty required and the power conferred clearly

are that the receiver or the marshal should take possession of

property that would otherwise go to waste, and hold it and pre-

adjudication shall appoint a trustee, and, failing therein, the
court shall do so. He is by § 70a vested by operation of law
with the title as of the date of adjudication, except exemptions,
to the property of the bankrupt, with power of sale and disposition. Subdivision "e" authorizes the trustee to avoid any transfer hy the bankrupt of his property which any creditor might
have avoided, and to recover the property 80 transferred or its
value. § 60a defines a preference, and § 60b provides that a
preference within four months of the filing of the petition to one
having reasonable cause to believe that it was intended thereby
to give a preference shall be voidable by the trustee, and he may
recover the property 80 transferred or its value. We can now
discover, as we think, the general purpose of this law. It WBB
that the property of the bankrupt should be vested in a trustee,
to be selected by creditors; that such officer should have the
general control and management of the estate, and the right to
recover for the benefit of creditors all property transferred in
fraud of the act. It contemplated that between the filing of the
petition and the adjudication of bankruptcy an emergency might
arise with respect to the care of the bankrupt's property; a.nd,
in involuntary cases, for the protection of the property in the
interval between the filing of the petition and the adjudication,
the bankruptcy court was authorized to direct the marshal to
seize and hold the property pending adjudication. So, also, in
voluntary or involuntary cases, when it was found absolutely
necessary for the preservation of an estate, the court should
appoint a receiver or the marshal to take charge of the property
of the bankrupt until the petition is dismissed or the trustee is
qualified. It plainly was not contemplated that the receiver or
the marshal so designated should supersede the trustee or exercise the general powers conferred upon a trustee. There is no
sucli power specifically conferred or any provision in the act
from which such power can reasonably be implied. Such temporary receiver, whether he be the marshal or another, is not a trustee for the creditors, but is a caretaker and custodian of the
visible property pending adjudication and until a selection of a
trustee. If in any sense a trust~e. he is trustee for the bankrupt,
in whom is the title to the property until it passes by operation
of law as of the date of adjudication to the trustee selected by
the creditors. The duty required and the power conferred clearly
are that the receiver or the marshal should take possession of
property that would otherwise go to waste, and hold it and pre-
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serve it, so that it might come to the trustee, when selected, with-

out needless injury. There might also be an occasion when the

business of the bankrupt ought not, in the interest of the credit-

ors, to be temporarily suspended, as for example in the case of a

hotel or other business, where the value of the good will required

that it should be kept a going concern until the trustee should

be appointed, and for a limited time after the trustee was ap-

pointed, that he might dispose of it profitably for the creditors.

"We fail to find any provision in this law which sanctions the

bringing of a suit by a receiver to recover a preferential pay-

ment to a creditor. Such a right does not come within the pur-

pose for which a receiver is authorized, and is neither expressly

nor impliedly sanctioned. A preferential payment to a creditor

could not be recovered back by the bankrupt. It could not be

gainsaid by a creditor, unless through the trustee and under the

bankrupt act. The transaction is not void even under the act.

It is voidable merely, and voidable only by the trustee. The

payment is not inherently wrong, being in discharge of an honest

debt. The trustee, as representative of and in the interest of all

the creditors, and not of the petitioning creditors alone, is to

determine in the first instance whether the payment was made

with a view to give a preference, and whether the creditor re-
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ceiving payment had reasonable cause to believe that it was so

and if proof is forthcoming. He is to ascertain the facts and to

determine the probability of successful litigation, and whether

the creditor sought to be pursued is responsible, so that the

estate should not be mulcted in unnecessary litigation and costs.

The receiver or marshal is, in the contemplation of the act,

merely the temporary custodian selected to take possession of

visible property liable to waste, and to conserve it until the

trustee shall be selected by the creditors within the 30 days

limited, or appointed by the court; but he is vested with no right

to avoid a transaction which by the act is specifically given to

the trustee, and which, but for the act, would npt exist. It is

not within the spirit or letter of the law that the necessity of a

trustee should be superseded. It is required that at the earliest

opportunity—at the first meeting of creditors—he should be

selected. If the creditors therein fail, the duty upon the court

is imperative—not permissive—to appoint one. The receiver or

marshal takes possession of the visible property of the bankrupt

for delivery to the trustee,—not to pursue the debtors of the

serve it, so that it might come to the trustee, when selected, without needless injury. There might also be an occasion when the
business of the bankrupt ought not, in the interest of the creditors, to be temporarily suspended, as for example in the case of a
hotel or other business, where the value of the good will reituire<l
that it should be kept a going concern until the trustee should
be appointed, and for a limited time after the trustee was appointed, that he might dispose of it profitably for the creditors.
\Ve fail to find any provision in this law which sanctions the
bringing of a suit by a receiver to recover a preferential payment to a creditor. Such a right does not come within the purpose for which a receiver is authorized, and is neither expressly
nor impliedly sanctioned. A preferential payment to a creditor \
could not be recovered back by the bankrupt. It could not be
gainsaid by a creditor, unless through the trustee and under the
bankrupt act. The transaction is not void even under the act. \
It is voidable merely, and voidable only by the trustee. The \
payment is not inherently wrong, being in discharge of an honest
debt. The trustee, as representative of and in the interest of all
the creditors, and not of the petitioning creditors alone, is to
determine in the first instance whether the payment was made
with a view to give a preference, and whether the creditor receiving payment had reasonable cause to believe that it was so
and if proof is forthcoming. He is to ascertain the facts and to
determine the probability of successful litigation, and whether
the creditor sought to be pursued is responsible, so that the
estate should not be mulcted in uunecessary litigatioµ and costs.
The receiver or marshal is, in the contemplation of the act,
merely the temporary custodian selected to take possession of
visible property liable to waste, and to conserve it until the
trustee shall be selected by the creditors within the 30 days
limited, or appointed by the court; but he is vested with no right
to avoid a transaction which by the act is specifically given to
the trustee, and which, but for the act, would npt exist. It is
not within the spirit or letter of the law that the necessity of a
trustee should be superseded. It is required that at the earliest
opportunity-at the first meeting of creditors-be should be
selected. If the creditors therein fail, the duty upon the court
is imperative-not permissive-to appoint on_e. The receiver or
marshal takes possession of the visible property of the bankrupt
for delivery to the trustee,-not to pursue the debtors of the
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estate, not to enforce rights of action vested in the trustee alone,

not to involve the estate in possibly unnecessary litigation.

We think we should do violence to both the letter and the

spirit of the act to enlarge the functions of a mere temporary

custodian, and to construe the law as vesting him with functions,

powers, and duties which are clearly not contemplated by the

act. It follows, therefore, that the receiver had no right to de-

clare void the payments in question and no right to recover the

sums demanded. That can only be done by the trustee; for in

no other officer is the right vested. We do not say that the re-

ceiver may not, by suit or otherwise, assert or defend his pos-

session of the visible property which the law has placed in his

custody. That question is not before us. But he cannot usurp

the functions of a trustee and avoid payments to creditors when

no right so to do is conferred by the law.

* * * the decree is reversed and the cause is remanded,

with directions to dismiss the bill. • • •

SECTION II

PROVABLE CLAIMS

A. In General

WETMORE v. MARKOE (formerly Wetmore)

196 U. S. 68, 49 L. ed. 390, 25 Sup. Ct. 172
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(United States Supreme Court. December 19, 1904)

estate, not to enforce rights of action vested in the trustee alone,
not to involve the estate in possibly unnecessary litigation.
\Ve think we should do violence to both the letter and the
spirit of the act to enlarge the functions of a mere temporary
custodian, and to construe the law as vesting ·him with fWJctions.
powers, and duties which are clearly not contemplated by the
act. It follows, therefore, that the receiver had no right to declare void the payments in question and no right to recover the
sums demanded. That can only' be done by the trust.ee ; for in
no other officer is the right vested. We do not say that the receiver may not, by suit or otherwise, assert or defend bis possession of the visible property which the law has placed in his
custody. That question is not before us. But he cannot usurp
the functions of a trustee and avoid payments to creditors when
no right so to do is conferred by the law.
• • • the decree is reversed and the cause is remanded,
with directions to dismiss the bill. • • •

On June 12, 1890, an action for divorce and alimony was

begun by Annette B. W. Wetmore, wife of the plaintiff in error,

in the Supreme Court of the state of New York, and on April 1,

1892, at special term, the plaintiff in error was found guilty of

SECTION II

adultery as charged in the complaint, and a divorce was granted

upon that ground to the defendant in error. The divorce was

PROVABLE CLAIMS

Ancillary Receiverships.—Before

the amendment of 1910 the courts

A.

IN GENERAL

were not agreed as to the ju-

risdiction of bankruptcy courts to

WETMORE v. MARKOE (formerly Wetmore)

appoint ancillary receivers or to en-

tertain ancillary proceedings gener-

196 U. S. 68, 49 L. ed. 390, 25 Sup. Ct. 172

ally. See Collier on Bankruptcy,

(10th ed.), 26. 5 2, clause 20, of

the bankruptcy act now invests the

courts of bankruptcy with jurisdic-

tion to "exercise ancillary jurisdic-

tion over persons or property within

their respective territorial limits in

aid of a receiver or trustee ap-

pointed in any bankruptcy proceed-

ings pending in any other court of

bankruptcy.'' The amendment would

(United States Supreme Court.

D~cember

19, 1904)
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On June 121 1890, an action for divorce and alimony was
begun by Annette B. W. Wetmore, wife of the plaintift' in error,
in the Supreme Court of the state of New York, and on April 1,
1892, at special term, the plaintiff in error was found guilty of
adultery as charged in the complaint, and a divorce was granted
upon th.at ground to the defendant in error. The divorce was

seem to settle the controversy.

...t11ctllary Beclrit1erships.-Before courts of bankruptcy with jurisdic·
the amendment of 1910 the courts tion to ' ' exerciae ancillary j urilldic·
were not agreed as to the ju- tion over persons or property within
risrliction of bankruptcy courts to their respective territorial limits in
aid of a receiver or trustee apappoint ancillary re<'eivers or to en·
pointed in any bankn1ptcy proceed·
tertain anciJlary pro<'eedings gener·
ally. See Collier on Bankn1ptcy, inga pending in any other court of
(10th ed.), 26. § 2, clause 20, of . bankruptcy.'' The amendment would
the bankruptcy act now invests the seem to settle the controveJ"l1.

