CHAPTER V

TYPES OF ACTIONS IN WHICH DISCOVERY IS
AVAILABLE
DiscoVERY AvAILABLE IN ALL TYPEs
JURISDICTIONS

OF

AcTIONS IN MANY

There are no prohibitions or restrictions upon the use
of discovery, as far as the type of action is concerned, in
most of the jurisdictions which have procedures for dis
covery before trial. On the contrary the usual provision
is that discovery may be had in all civil actions. In some
states, such as Missouri for instance, it is also possible
to have discovery under the guise of depositions in crimi
nal actions. The latter aspect, however, is without the
scope of this treatise. In all of the jurisdictions in which
field investigations were conducted, except New York,
it was found that discovery is actually used much more
extensively in automobile accident litigation than in all
other types of action combined. Some lawyers who take
discovery examinations as of course in personal injury
cases seldom resort to the device in other cases.
The following statistics from Wisconsin and Ontario,
respectively, show that while personal injury cases ex
hibit the most extensive use of discovery, it is actually
employed in all kinds of litigation in those jurisdictions .
These statistics were obtained . by examination of fifty
consecutive records of cases in which discovery had been
used in each of the following cities : Milwaukee, Wiscon
sin ; Madison, Wisconsin ; and Toronto, Ontario.
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DISCOVERY BEFORE TRIA.I:.

Showing Types of Actions in Which Discovery Is Used
in Wisconsin

Type of Action

MilwaUkee

Madison

24

21

6

7

45
13

5
2
4

3
5
3
4
5

8
7
7
6
6
2

Automobile Accident
Contract

Composite .

Negligence Other than
Automobile
Fraud
Divorce
Account

2

Promissory Note

1

Malpractice

1

1

Mortgage Foreclosure

1

1

Assault and Battery

1

2

Cancellation of Deed

1

Slander

1

1
1
1

Conversion

1

1
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Different Types
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50
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TYPES oF AcTIONs IN WRICH DiscoVERY Is PROHIBITED IN
SOME JURISDICTIONS
Discovery is not allowed in actions to enforce for
feitures or penalties in England and Ontario.1 Some of
the federal courts have held that, under federal equity
rule 58, discovery cannot b e had in patent litigation, it
being the theory that discovery is inappropriate because
such proceedings often are in the nature of actions to
enforce penalties.8 There is, however, substantial au
thority to the effect that discovery is available in such
cases, because of the fact that rule 58 itself mentions no
such �xception.8 Discovery in patent actions, while not
1 Annual Practice (1930) p. 500 and cases cited thereat ; Bray 's Law
of Discovery, 345; Ontario Judicature Act ( Holmested, 1915) 796.
B F. Speidel Co. v. N. Barstow Co. (1906) 232 Fed. 617 ; Blackmore v.
Collins (1923) 286 Fed. 629; Heatometer Co. v. Jacobs Bros. Co. (1926)
12 F. (2d) 103 (citing many other cases) .
8 Taylor v. Ford Motor Co. (1923) 2 F. (2d) 473; Standard Oil Co.
v. Rozana Pet. Corp. (1925) 9 F. (2d) 453 ; Koehring Co. v. Foote Co.
(1927) 21 F. (2d) 569,
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Ohart Showing Types of Actiona in

in Ontario

Type of Action

Which Discovery Is Used

Number in Whick
Discovery Was Used

11
7
5
4
3
3
2'
2
2
1
1
1
1
1
1
1
1
1
1
1

Automobile Accident
Negligence Other than Automobile
Contract
Promissory Notes
Specific Performance
Fraud
Quasi-Contract
Mortgage Foreclosure
Cancellation of Instrument
Alimony
Possession of Realty
Malpractice
Will Contest
Collection of Assessment
Account
Guaranty
Partition
Injunction
Mandatory Injunction
Dissolution of Partnership
ToTAL 20 Different Types
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favored, is not prohibited by the English courts.4 Dis
covery in divorce proceedings is forbidden by the courts
of Indiana.5 Discovery in action� for criminal cop.versa
tion is forbidden in Ontario.8 The New York courts have
held that there can be no examination for discovery in
summary actions, since discovery is deemed to be incon
sistent with the theory �nd spirit of such actions."
4 Annual Practice (1930) p. 494; Bray's Law of Discovery, 550 :tr.
5 Barr v. Barr (1889) 31 Ind. 240 (this ease applies only to discovery

by written interrogatories and not to discovery by oral examination) .
8 Ontario Judicature Aet ( Holmested, 1915) p . 796.
'7 Inter·City Apartment Hous(l Co. v. Kern (1925) 212 N. Y. S. 284;
Dubosky v. Goldsmith (1922) 195 N. Y. S. 67.
·
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TYPES OF AcTIONS IN WHICH DiscoVERY Is RESTRICTED BUT
NOT PROHIBITED IN SoME JURISDICTIONS
Peculiar rules which obtain in New York in regard t o
the scope o f discovery examination generally have made
it possible for courts to restrict discovery to , such an
extent that it becomes almost useless in some types of tort
actions and particularly in automobile accident litiga
tion. There is a distinct division of opinion among the
several departments of the Appellate Division of the
New York Supreme Court in regard to the allowable
scope of examination before trial in negligence cases.
The question at issue is whether the examination in these
cases shall be limited to such items as ownership and
control of the vehicle or shall extend also to the facts of
liability and damage. Generally speaking, the First De
partment has adhered to the rule that the examination
may extend only to such items as ownership and control
of the vehicle, whereas the Second Department of the
Appellate Division has allowed the examination to ex
tend to the facts of liability and damage as well. Re
strictions upon the scope of the examination similar to
those enforced in automobile negligence cases are also
applied in such tort actions as deceit, libel and malprac
tice. The English courts likewise have taken the posi
tion that in most accident cases both parties are able to
call witnesses and therefore do not need to interrogate
upon small questions of fact relating to the details of the
accident.8
The experience of lawyers in California, Missouri and
Wisconsin, particularly, suggests that discovery is more
apt to be abused in certain types of litigation than in
others, but that the remedy is to prevent publication of
the results of the examination rather than to restrict the
scope of the interrogation.
8 Griebart

v.

An excerpt from the letter

Morris (1920) K. B. 659, 666.
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of a Los Angeles attorney . illustrates the problem which
is involved : " In certain types of cases, such as seduc
tion under promise of marriage, and malicious prosecu
tion, depositions are frequently threatened and taken for
blackmailing purposes. I recall particularly a case in
which the newspapers were full of salacious details dis
closed by a deposition. That was a year or so ago and
I have never heard anything further of the case, so I
presume it was finally disposed of out of court. No
doubt everyone reading those articles thought that the
witness interrogated had been guilty of the indiscretions
charged and yet there may not have been a word of truth
in the charges. However, this blackmailing use of a
deposition is very infrequent. But it would be an easy
matter to entirely guard against it by providing that on
the application of either party the deposition would be
taken behind closed doors, sealed by the notary and filed
as sealed by him, and not opened until offered in evi
dence by one party or the other. I think any state grant
ing rights similar to those given by our discovery stat- ute should include some such provision. ' ' Missouri law
yers complain that in election contests, divorce proceed
ings and alienation of affection actions, particularly, an
opportunity is afforded for what is called a " newspaper
trial of the case. " The Milwaukee courts have met this
situation in the way suggested by the Los Angeles attor
ney. They have enacted a rule of court which forbids
the opening of the record of a discovery examination except under order of court.
·

