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THE COMMENCEMENT

OF SUITS.

be
may be instituted
commenced.—“Suits
fore a justice, either by the voluntary appearance of the parties
or by process; and when by process, it shall be either a sum
mons, a warrant, an attachment, or a writ of repievin; but no

§19.

How

process shall contain the names of the defendants in more than
one action.”1

64 Mich., 211: 31 N. W.,
A service of process to be valid
must be made in the county where is

v. Kennedy.

A party may give
1—C. L., I712.
jurisdiction by a voluntary appearance
alter a void service oi’ process: Daiiey

125.
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When deemed c0mmenced.—“Suits
shall be consid
ered as commenced at the times following:
1.-—Upon process by warrant, at time of the arrest of the
§20.

defendant;
by attachment, writ of replevin or sum
day when process shall be delivered to the con
stable; but if two or more suits be commenced by summons
or attachment, on the same day, the suit in which the process
was ﬁrst served shall be deemed to have been ﬁrst commenced.
3.—When the suit is instituted without process, at the time
when the parties shall appear before the justice and join issue. ”*
2.——Upon

mons,

process

on the

OF A SULIMONS.

§21. Essentials of the summons.-“The ﬁrst process, ex
cept as hereinafter directed, shall be a summons directed to
any constable of the county in which the justice resides, com
manding him to summon the defendant to appear before the
justice who issued the same, at a. time and place to be named
in such summons, not less than six nor more than twelve days
from the date of the same, except as hereinafter provided, to
sued: Hartford Fire Ins. Co. v. Owen,
Mich., 441.
Upon the question of
void service because of privilege from
service. see, Letherby v. Shaver, 73
Mlch.. 500; 41 N. W., 677.
The exceptions to
2——C. I... §714.
the rule that a writ of summons shall
be the ﬁrst process are the attach
ment,
wrlt of replevin and warrant.
The short summons is an exceptional
Borland v.
writ though a. summons:
Kingsbury. 65 Mlch., 59; 31 N. W.,
620.
It seems that 5754, C. L., 1807,
as amended by Act 68. 1901, providing
that a summons shall be the first proc
ess against a corporation excludes the
use of any other process against them:
ilewett v. Wagar Lumber Co., 38 Mlch.,

30

704.

may be issued on a
A summon
legal holiday.
it is a ministerial act
merely, and is not forbidden by the
statute:
Smith v. Ihiing, 47 Mich.,
The mere ﬁlling
614: 11 N. W., 408.
out of a summons, which is then left
in the oiiice of the justice until the
return day, or is retained by the plain
tiff in his own custody, is not the

of suit. A summons is
not issued_while
it remains in the
hands of the plaintiff:
v.
Howell
Shepard, 48 Mich., 472; 12 N. W.,

commencement

661.

Should it be important to show on
the trial, the time when the suit was
by the delivery of the proc
commenced
may
ess to the constable, that fact
be proved in thei same manner as any
other material fact; but the justice
cannot act upon his own knowledge as
to the time when the process was dc
llvered to the ofllcer for service; he
can only act upon legal evidence
ad
duced before him.
In the absence of
any other evidence, the action will be
deemed to have commenced
at the time
the process
was served as shown by
the oi‘licer’s return:
Cornell v. Moul
ton, 3 Denlo, 12; McGraw v. Walker,
Nor would the oillcer‘s
2 Hllt., 404.
endorsement on the process. of the time
when he received it, be legal evidence
of the time when it was'deiivered to
him, for such entry is not required by
the law:
Wardwell
Bosw., 408.
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answer the plaintiﬂ? in a plea in the same summons to be men
’
tioned. '3
the plaintiff shall be a non-resident of the county, a
summons
be made returnable not less thantwo nor more
than six days irom the date thereof, and shall be served at
least two days from the time of the appearance mentioned
therein/’4
the defendant shall be a non-resident of the county, a
summons sh_a1l be made returnable and be served, as prescribed
by the preceding secti0n.”5

“If

g

“If

3—C. L., I 715. It is now held that
counting the time for the return
the day of the date
of the summons,
of issue of the summons is to he ex
cluded: and the day ot the return in
cluded: thus, a long summons issued
on the 12th may be made returnable
Chaddock
on the 18th of the month:
93 Mich., 542; 53 N. W.,
v. Barry,
in this case the prior cases on
785.
this question are reviewed. See, War
ren v. Slade, 23 Mlch.. 1: Powers’
‘Appeal, 29 Mk-h., 504. and post, 5 34,
and notes.
it seems that process from
a Justice of the peace cannot run to,
or be served in. any county except that
ilnrtford
where the justice resides:
Fire ins. Co. v. Owen, 30 hiich., 441.
tn

The provision in this section (5 715)
construed with
for a long summons,
I718 and £719. is conﬁned to cases
where both plaintii‘! and defendant are
If both are
residents of the county.
residents of the county, the long sum
mons,
Allen v.
only, is authorized:
Mills, 26 Mich., 125. And it is said
that, it there be joint debtors, one of
whom resides in and the other without
the county, a long summons is a proper
Burghardt v. Rice. 2 Denio,
process:
95; Kavanagh v. Mooney. 2 Sandi’.,
But a diifcrent rule has been
288.
held to prevail where the debt is sev
eral, or joint and svecral:
liarriott
v. Van Cott, 5 liill, 285-6.
An objection that a suit was improp
by a. long summons,
erly commenced
will he waived by joining issue upon
Hart v. Blake, 31 Mich.,
the merits:
278.

When the piaintlﬂ
4-—C. L., 5718.
is a non-resident of the county, he may

by a short summons,
or by
the ordinary long summons:
Acker
man v. Finch, 15 Wend., 652.
It was
formerly said in this state, that it
either the piaintilf or defendant was
a non-resident of the county, a short
See,
summons only, was authorized:
Alien v. Mills, 26 Mich., 125.
But it
is now held, that this 5718 is not im
perative that a short summons shall be
used when the plaintiff
is a non-resi
dent. but is permissive merely: or, in
words, a non-resident plaintiff
oth'er
may
by either a long or
commence
short summons:
Moore v. Vroomnn,
32 Micb.. 526.
Unless the defendant
is a non-resident oi the county. in
which case a short summons must be
issued:
Barnes v. Harris, 4 Comst.,
proceed

375.

1
oi’ a non-resident piaintiii!
against a corpora
may be commenced
Gallagher
tion by short summons:
v. American Express Co., 56 Mich., 13;
22 N. W., 96.

The suit

5—C. L., §719.
The language of
requires
this section imperativeiy
a
short summons when the defendant is
a non-resident of the county:
Galla
ghcr v. American
Express
Co.,
56
Mlch., 13: 22 N. W., 96; Langtry v.
Wayne Circuit Judge, 68 Mlch., 453;
36 N. W., 211.
There must be two full days be
tween the date and the return day of
a short summons,
and the same length
of time. also. between the day of ser
vice and the return day:
Evarts et al.
v. Fiske, 44 Mlch., 515; 7 N. W., 81;
Piatt v. Highway Com’rs. 38 Mich..
248.
And Sunday is not to be counted
in the two days in which a short sum
mons trom a Justice's
court may be

23
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Before issuing process in favor of a non-resident plaintiff,
security for costs must be given.“
The ﬁrst process against a corporation must be a summons,’
and when any suit shall be brought against a school district,

it shall
§22.

be commenced

In

cases

by summons.“

where

acter.—If the plaintiff

sues in a. particular char
in a particular character, it will

pla.i.ntiﬁ'

sues

be proper, though not absolutely necessary, that it should be
The omission to state in the process
mentioned in the process.
the character in which the plaintiff sues, will not preclude him
from declaring in such special character.
If,_ however, the

special character of the plaintiff be set forth in the process,
the declaration must correspond with the process in that respect,
or it will be set aside for that reason.

By public oﬂicers.--“In all cases not otherwise pro
§23.
vided by law, actions may be brought by the board of super
visors of a county; by county superintendents of the poor; by
supervisors of townships; by directors of the poor of the sev
eral townships; by inspectors of primary schools, and commis
sioners of highways of the several townships, and by assessors
of school districts, upon any contract lawfully made with them
or their predecessors

in their official character, or to enforce

Slmonson v. Durtee,
made returnable:
50 Mich., 80; 14 N. W., 706; Caupﬂeid
v. Cook,
92 Mich., 627; 52 N. W.,
1031; see, Platt v. Commissioners of
Clay. 38 Mich., 247.
While the statute (C. L., §§ 715,
has made the residence or
718, 719)
non-residence the test,
whether the
summons shall be long or short, it has
made no provision for the proof of the
tact before the justice, as :1 prerequi
site to the issuing of a long or short
summons; nor has it required
the
statement of the tact-, one way or the
other. to be entered on the docket, or
Alien v.
to appear among the ﬂies:
A presumption
Mills. 26 Mich., 127.
arises from the issuing of a long sum
mons that the defendant is a resident
oi.’ the county in which
the justice
Segar v. Shingle & Lumber
resides:
Co., 81 Mich., 344; 45 N. W., 982.
‘
-hart summons need not recite the
that the defendant is a non

resident:
Stoll v. Padiey, 98 Mich.,
13; 56 N. W., 1042.
Where a short
summons has been used defendant is
entitled to an order dismissing the
case on making it appear that its use
in the case was not justiﬂed:
Stoll
v. Padiey, supra-.
6-C. L., §713. The justice will
have jurisdiction, although security be
not given before process issue.
Such
security may be given at any time dur
ing the progress of the cause, it re
quired:
Park v. Goodwin, 1 Doug.,
56; Gray v. Wiiicox, 56 Mlch., 58;
22 N. W.. 109: Harris v. Doyle, 130
Mlch., 470; 90 N. W.,,293.
L.,
1901,
7—C.
Q754,
Amended
Public Acts, p. 101.
Hewitt v. Wagar
Lumber Co., 38 Mich., 70-l.
But in
case of foreign insurance companies.
see Hartford Fire Ins. Co. v. Owen. 30
Mich., 441.
8—C. L., |-1722, Amended P. A.,

24
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any liability, or any duty enjoined by law, to such oﬂicers or
the body which they represent, and to recover damages for any
injuries done to the property or rights of such oiﬁcers, or of the
bodies

represented by them.”°

“Such actions, when brought by any board of supervisors,
shall be in the name of such board as provided by law; when
brought by -any supervisor in behalf of his township, they shall
be brought in the name of such township; when brought by su
perintendents of the poor, inspectors of primary schools, com
missioners of highways, or directors of the poor, or by any
other officers authorized to sue in their name of oﬂice, they shall
be brought in the name of their respective oiﬁces, without nam
ing the persons holding

the same, and when brought by the
a. school district, they shall
be brought in the name of such district/'1”
“Such actions may be brought by such ofﬁcers, notwithstand
assessor or other person representing

ing the contract or obligation on which the same is founded may
have been made with or to any predecessors of such otﬁcers,
and notwithstanding any right of action may have accrued pre
vious to the time when the oﬁicers commencing such suit
entered upon the execution of the duties of their oﬂice. ’Y11

§24.

By 'pa.rtners._They

must

sue

in

their individual

names; they cannot sue in the name of the ﬁrm." But by
statute, “In all cases where a suit is commenced for or against
9—C. L., 510476. This statute does
not authorize a Com‘r of Highways
to bring an action tor liability to the
township:
Buckeye Twp. v. Clark. 90
Mich., 43-i; 51 N. W., 528.
See High
way Com‘r. v. Martin, 4 1\iich., 557,
and Com‘r of Highways v. Supervisor,
77 Mlch., 230; 43 N. W.. 870.
10-—-C. L., I 10477.
This statute requires suits brought
by commissioners of highways to be
brought by their name of otﬂce, and
does not allow their individual
names
to be used.
The statute treats them in
this respect as a corporation, the suits
not being eifected by change ot incum
bents, the record not showing who the
Highway Com‘rs of
incumbents are:
Port Huron v. Stockman, 5 l\iich., 528.
See, also, Johr
Supervisors,
v.
38
Mich., 532.

The overseers of two adjoining road
districts cannot join as plalntlifs in n.
suit tor an injury to a bridge which
is partly in each district: lbtd. High
way Com‘rs of Pt. Huron v. Stock
man. 5 Mich., 528.
When
two
school
are
districts
united, the newly formed district suc
ceeds tb the credits due to both, and
must be named as plaintiff in any suit
to recover such dpmnnds. and is like
wise liable for the former individual
debts oi.’ each:
Brewer v. Palmer, 13
Mich., 104, 109.
11--(7. L., 510478.
12—~Smith
v. Canﬂeid and another,
8 Mich., 493; Barber
v. Smith,
41
Mich., 138: 1 N. W., 992; McGowan
v. Lamb, 66 Mlch., 615; 33 N. W.,
881.
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a copartnership, and the names of all the several partners are
not known, such suit may be commenced in the partnership
name of said plaintiffs or defendants; and the plaintiffs or de
fendants shall have the right, at any time before the pleadings
are closed, to amend the same, by inserting the names of the
After the death of
parties composing such copartnership/"3
one

of two partners,

vives,

of action which sur
name of the survivor alone, as

a suit upon a cause

must be brought in the

plaintiff."
§25. By assignees.-—\Vhere

a contract has been assigned,
in
the
name
of the promisee for the use of
brought
and suit is
the assignee, naming him, the promisee is the legal plaintiff."
The assignment of a non-negotiable demand, does not, at common law, entitle the assignee to sue upon it in his own name.

But by statute" this may now be done in all cases; this statute,
however, is only permissive in its provisions, and the assignee
is still at liberty to sue in the name of the person contracting."
13———(‘.L.,
14-—'1‘eller

See, poet. § 29.
5 764.
Mich.,
Wetherel,
v.
9

464.

The surviving partner has the en
tire legal title to all the partnership
assets.
Iie has a right, acting hon
estly and with reasonable discretion
and diligence, to dispose of them as
be pleases,
to settle all debts against
any compro
the concern, to make
mise he may deem necessary, and to
turn the assets into an available and
Barry v. Briggs,
distributable form:
Until the partnership
22 i\Iich., 201.
aﬂairs have been settled by the sur
vivor, and all the debts paid, the rep
partner
resentatives of the deceased
have but an equitable interest in the
partnership property, which though in
equity it may make them tenants in
common,
subject to the debts of the
ﬁrm and a final settlement, does not
constitute them tenants in common at
law: and until such settlement, and
payment of all debts. at least. they
have no right of possession; and the
right of action at law for any tres
pass upon, or injury to. the property.
is -vested solely in the surviving part
ner:
Steiner, 27 Mich.,
Pfeifer
v.
537.

Surviving partners may recover in
their own names
for goods of the

26

ﬁrm sold by them after the decease of
their copartner, and it is not neces
sary for this purpose that they should
organize themselves into a new ﬁrm
or obtain an assignment from the
representatives of the deceased: Bas
sett v. Miller, 39 l\iich., 133; see,
Merritt v. Dickey, 38 Mich., 41. For
other cases upon the powers, duties
partners,
and liabilities
of surviving
see, Way. v. Stebbins, 47 llIlch., 298;
11 N. W., 166; Roberts v. Kelsey, 38
Mich., 602; Loomis v. Armstrong, 49
Mich., 521; 14 N. W., 505; Blodgett
580; 27 N.
v. Muskegon, 60 Mich.,
W., 686; Brown v. Watson, 06 Mich.,
2232 33 N. W., 493.
i5——Farweil v. Dewey, 12 Mich.,
436.
And proof of the assignment is
not necessary to the maintenance of
the suit, although where the interest
of the defendant may be aifected by
the ownership, as, where be claims
payment or set-offs, such proof as to
may become
necessary,
the transfer
as the validity of the defense
may
on the time of the transfer.
depend
and when the knowledge of it came to
the defendant:
Ibid.
16—C. L., 510054; Cook v. Bell, 18
Mich., 387.
17-—Sisson v. C. & T. R. R. Co., 14
Mich., 496.
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But without an assignment, A. cannot maintain a suit in his
own name on a judgment in favor of B., even though it be
averred and proved that the judgment was rendered in A.’s
favor, by the name of B., by mistake.“
9°

N

P/r.

By infants, persons under guardianship, executors
a.d.mim'stra.tors.-In
actions by infants and others who
name of the infant and that of the
guardian,
the
appear by
guardian should be so stated as to show the capacity in which
each stands.
Executors and administrators should state their

E

Q.

names and that

of

the person whom they represent.

The piaintiif, how na.med.—The name of the plain
§27.
tifI' should be given accurately and in full, both the christian
and surname. The law, however, recognizes only one christian
therefore the addition or omission of
middle name or
regarded."
its initial letter will not be
suit in favor:
Description of plaintiff in process in
a

a

name,

,u

a

Of husband and wife. to answer James Roe and Mary Roe
his wife, in
plea of,” etc.
(G

Of an admimstrator:

to answer A. B., as administrator of
and chattels, rights and credits,

all arid singular the
which were of C. D., deceased, in

a

goods

plea,”

etc.

Of an executor: to answer A . B., as executor of the last will
)7
etc.
and testament of C. D., deceased,
. . . . . .

etc.
to

answer (insert

_v.

a

a

A declaration by an assignee upon
conditional note not negotiable, need
not aver any formal assignment, but
is suliicient if it’ avers the plaintli‘!
as
to be the owner and holder;
parol assignment would be as valid
at law as it would he in equity:
Draper v. Fletcher, 26 Mlch., 154;
v. Beckwith, 85 Mich.,
see iierbstreit
93, 510.
See, Morrili v. Bissell, 99
M|cb., 410: 58 N. W., 324; Robinson
v. Watson. 101 Mich., 466; 59 N. W.,
811; Gueroid
Hoitz, 103 Mlch., 118;
W.. 278.
v.
18—Glibert

61 N.

Hantord,

13

Mich.,

27

precise name

by

19-Franklin v. Taimnze,
Johns.,
84: Rosovclt v. Gardlnier,
Cow.,
463; Milk v. Christie,
Hill, 102.
The person commencing an action is
supposed
to know the correct name
oi’ the plaintiif,
but if he does not he
cannot tor that reason proceed by a.
wrong name, or by the initials of the
Christian
or ﬁrst name:
Fisher v.
Northrup, 79 Mich.. 287; 44 N. W..
610.
But see. Barber v. Smith. 41
Mich.. 138:
N. W., 902. where
is
held
may
that other circumstances
make the use ot Christian
name un
necessary.

40.

the

it

a corporation:

5

..,”

2

Of

shcri/T: “to answer A. B., sheriif of the county of

1

in

. . . .

1

Of

a

((

or

§28
which

it is incorporated)

of (name the
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created under the laws

plea,” etc.
partner, or other joint creditor:

state or country)

a

“to answer
Of a surviving
A. B., survivor of himself and C. D.,” etc.
Of an infant: “to answer A. B., who prosccutes by C. D.,
who is appointed to prosecute for the said A. B., who is an in
fant within the age of twenty-one years, as the next friend of
the said A. B., in a plea,” etc.
The defendant, how named, etc.—The true name of
§28.
the defendant should be inserted in the process, if known. The
omission of the middle name or of its initial letter, as, naming
the defendant

John Doc, when the actual

name is

John R. Doe,

is immaterial.”

When name unknown.-“When the name of any
defendant shall not be known to the plaintiff, he may be de
scribed in the process and proceedings by a ﬁctitious name;
and if a plea in abatement be interposed by such defendant, or
§29.

his name be otherwise ascertained, the justice before whom the
suit is pending shall amend the proceedings according to the
truth of the matter, and shall thereafter proceed therein, in
like manner as if the defendant had been sued by‘ his right
name.”*1 In such case, the command of the summons may be,
“To summon John Doe, the real name of the defendant being

In Donnelly v. Foote the plaintiff
unknown to the plaintiff.”
an
action,
by
commenced
capias, against James Plant, Edward
Plant and James Dorset;.James Plant only was arrested and
The plaintiff declared, and commenced his declara
gave bail.
tion by stating that the plaintiff “Complains of James Plant,
Edward Plant and John W. Dorset, defendants in this suit,
the said John W. Dorset, whose name not being known to the
said plaintiif, when the process by which this suit was com
was sued by name of James Dorset,” etc.
an action was brought against the
bail, who moved to be discharged on the ground that they were
released when the plaintiff declared against John W. instead
menced

was issued,

Judgment was obtained, and

of James Dorset. By the Court: This case comes within" the
statute. The plaintiff not knowing the christian name of Dorset,
20—See, note 19. supra, and McDonv. Heyman. 35 Mich., 334.

21—C.
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of the defendants, issued process against him in the ﬁctitious
Before declaring, the true name was ascer
name of James.
tained to be John, and then the plaintiff declared against him
by that name, with an averment in the declaration stating the
This was entirely reg
ground for departing from the process.
ular. The statute must not receive such a construction as will
The plaintiff is not bound to stop
render it entirely nugatory.
with the issuing of process, but he may follow it up with a
judgment; and neither the bail nor any other third person can
one

be allowed to make an objection which would not be available
to the party sued. If the plaintiff had pursued his remedy
against Dorset by the ﬁctitious name mentioned in the process,
there would have been no variance, and no foundation for this
It cannot be that he has lost anything by inserting
motion.

true name, when discovered, and explaining the whole
matter on' the record.” In a previous case, one of the defend
ants, not arrested, was misnamed, and on that ground the plain
tiif was nonsuited, and the nonsuit was hoiden to be right.
The declaration contained no allegation of the plaintiﬂ?’s want
of knowledge of the defendant’s true name, and that, therefore,

the

a ﬁctitious name was used. When the parties are served with
the process, no difficulty can arise, as the defendant must plead
the misnomer, and then the plaintiff might amend, or, to such
a plea he might reply, and show that the defendant ’s name was
not known to him; and that" would be equivalent to a replication
that the defendant was known as well by the name used, as
by his real name furnished by the plea.“ The only embarrass
ment is when the defendant, misnamed, is not served with
process; in such cases it would seem necessary to set forth in
the declaration, that the name of such defendant was unknown
to the plaintiif, and therefore the ﬁctitious name was used. The
statute in this state has the words “Or his name is otherwise
ascertained,” which are not in the statute upon which the above

decisions were made; perhaps these words would, in a case like
the above, authorize an amendment in case it appeared in evi
dence that the name was inserted in the process by reason of
the plaintiﬁ"’s ignorance of the defendant’s true name.
22-19 \\'end.,

23—Waterbury

148.

611.

29

v. Mather,
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may also be sued by their ﬁrm name, where all
the names of the several partners are not known.“
Copartners

by initial letter.-“In all actions on
Designation
promissory notes or other instruments in writing, any of the
parties to which are designated by the initial letter or letters,
or contraction of the christian or ﬁrst name or names, it shall
be suﬁicient in any affidavit to arrest or obtain an attachment,
§30.

and in any process or declaration, to designate such persons by
the same initial letter or letters, or contraction of the christian
or ﬁrst name or names, instead of stating the christian or ﬁrst
name or names in full.”25
When, in such cases, an afﬁdavit is
necessary to obtain process, or an attachment or warrant, the
manner in which the note was signed must be stated in the
affidavit; and, in all such cases, it must be stated in the declara
tion why the full names of the persons who executed the note
or other writing is not given.
the action is on a note signed
“J. Stiles,” in the declaration, after setting forth the making
of the note, it must say, “therein described as J. Stiles,” or as

If

be." Describing a party to a suit not upon 4
instrument by the initials of a christian name, is mis
nomer." The statute does not apply to such a case.
the

case may

written

against any of. the offi
§ 31. Against public oﬁlcers.—Actions
cers or bodies named in § 10477-of the Compiled Laws, “Shall
be brought against them by the same name in which such oﬁicers
or bodies are respectively authorized to sue, and such actions
may be commenced and prosecuted to ﬁnal judgment, in the
same manner, as'near as may be, as actions against individuals,

except as otherwise is or shall be provided by
24—C. L., 5764-.
See. the provision
in full, antv. 5 2-i; Barber v. Smith,
142; 1 N. W.. 992.
Mc
41 Mich.,
Gowan v. Lamb, 66 Mich., 620; 88 N.
W., 881.
in case any copurtner or joint
debtor shnli have compromised and
paid his proportion or shnre of the
joint indebtedness,
and shall have ob
tained from the creditor a release. it
will not be necessary to make him a
defendant with the other joint debtors
in a suit to recover the balance oi! the
Nor can he be so sued after
debt.
C. L., §§10449-10453.
his discharge:

'25—C. L.. 5763: Shaw v. Fortine,

Mich., 254; 57 N. W., 128; Ben
nett v. Libhart, 27 Mich., 489; Camp
bell v. Wallace. 46 Mich., 321; 9 N.
W., 432: Fewiass v. Abbott, 28 Mich.,
270; Fisher v. Northrup.
79 Mich..
287; 44 N. W., 610; Stever v. Brown,
119 Mich., 196; 77 N. W., 704.
26—Esdaiie v. Maciean, 15 M. & W.,
98

277.

27—Rust

v.

Kennedy,

4 M.

&

W.,

586.

23-0. L.,

full, ante,
diction

30
\

law.”"

ot

510479: see §10-177. in
But as to the juris
justices in suits against

5 23.

CH.

II.

§32.

or
Mistake

§32
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in name

of

a.

party.-If

the

plaintiﬁ’s

christian or surname be omitted or mistaken in the summons,
the defendant may plead the omission or misnomer in abatement.
And in declaring, the name of the plaintiff must be the same
as in the process; and if it is mistaken there, it cannot be cor
rected in the declaration.” But a mistake in the summons, as
to the name of a party, may be amended; thus, where a plaintiff
was wrongly named Joseph S., the summons was amended by
inserting Jasper S., the correct name.-"°

§33. The return day.-If the day of the week and of
the month are mentioned in ﬁxing the return day of the sum
mons, and they do not correspond with each other, the variance
will be fatal. A notice of sale of real estate, by order was for
day of,” etc., when Friday was the
“The mistake
ﬁfteenth day of the month. The court said:
made in advertising the sale is suiﬁcient to render it void.
There is the utmost necessity of precision in transactions of

“Friday, the

this nature.

seventeenth

’ ’31

The time and place when and where the defendant is required
to appear must be particularly speciﬁed in the summons."
The
school districts and corporations, see.
i 7. The omission to sue a
municipal oﬂicer by his oillclal title
is not a substantial objection ll’ his
llnhllity is shown. Hart v. Township
or l'ort Huron. 46 Mlch., 428; 9 N.
\\’., 481.
29-2 Cow. Treat. 2d ed., 585:
Willard v. .\ilssanl. 1 Cow. Rep., 37.
See,
79 Mlch.,
Fisher
v. Northrup,
22-47: 4-i .\‘. \\'.. 610.
30-Brace v. Benson, 10 Wend., 213.
A court of record has power to amend
process as to the name of u party.
Thus by amendment the defendant's
name was changed from Absolem Bax
ter to Absalom Backus in the sum
Final v. Backus, 18 hiich..
mona:
218.
For the purpose of exercising
their jurisdiction, justices’ courts have
the same powers as are usual in courts
of record, excepting the power of set
ting aside verdicts and arresting judg
ment:
See C. I... i706; Phelps v.
Town. 14 .\ilch.. 374, 381: Van Sickle
v. Kellogg. 19 Mlch., 49, 54.
A jus
tice has the power of amendment, in

ant:-,

the same manner as a court of record.
judgment:
before
Near v. Van Als
tyne, 14 Wend., 230.
But where a
defendant is sued by a wrong name.
but appears by his right mime, he

may be declared against by the latter.
for by appearing he admits himself
to be the person sued, and so the
variance is immaterial:
Willard v.
Mlssani, 1 Cow., 37.
31—Wellman v. Lawrence. 15 Mass.
326.
But where a Master's summons
required the parties to appear before
him on Wednesday, the 7th (lny of
Dcc., Wednesday being the 8th, the
court held that the day of the month.
and not the day of the week. must
govern when they fall on
diﬂerent
days, and that, it the mistake had
been in naming the day of the week
that pnrt ot the summons might be
rejected as surplusage, and the sum
mons still be good, unless the party
had been mislead by it:
Inzersoll v.
Kirby. Walk. Mich., Ch. R., 27.
Smith, 17 Wend.,
32——Stewart
v.
517.

31

1

»

or

§ 34

A summons.

CH.

II.

it,

justice must not only state the day and hour of appearance in
the process, but he must observe
and cannot_ call the suit
before that hour.“

is

is

is

a

is

is

it

is

is

is

Time of retunii.-A long summons may be made
§34.
returnable not less than six_nor more than twelve days from
A short summons may be made returnable not less
its date.‘
than two nor more than six'days from its datef ‘The cases of
Chaddock v. Barry,3 Crozier v, Allen‘ and Lemon v. Hampton,-"
seem to have settled, for this state, a somewhat uncertain con
dition of the law as to the computaton of time for the return
and service of the summons.
The rule established by the cases
in
ﬁxing
that
the return day the day of
requires
referred_to
excluded and the day of appearance or return day
issuing
included; that in ﬁxing the day of service the return day
included and the day of service
excluded, and
matters not
summons
short
If
summons.“
that the
the last day, which
otherwise might be ﬁxed for the return day, should fall on
the settled rule
Sunday, an earlier day must be ﬁxed.’
It
of law in the case of the short summons Sunday
to be ex
cluded in the computation of time!’ A reference to the previous
cases upon this question of the computation of time
made in
the cases cited.

a

Meaning of “month" and “year.”—In the con
_ §35.
struction of the statutes of this state, unless such construction
would be inconsistent with the manifest intention of the legis
lature, the word “month” shall be construed to mean a calendar
calendar year.”
month; and the word “year”

32
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&

-

2

2—C. L., 5718.
3-93 Mich., 542; 53 N. W., 785.
4--117 Mich., 171; 75 N. W., 300.
5-128 Mich., 182; 87 N. W., 53.
6—Crozler v. Allen, 117 Mlch., 171;
75 N. W., 300; Lemon v. Hampton,
128 Mich., 182; 87 N. W., 53.
Cow., 147;
7-110: parts Dodge,
Hill, 375.
Anon.,
8-—Simonson v. Durfee, 50 Mich.,
80; 14 N. W., 706: Caupﬂeld v. Cook.
92 Mich., 626: 52 N. W.. 1031; Crozier
v. Allen, 117 Mich., 171; 75 N. W..
See, also, upon computation of
300.
v.
time exhaustive note to Halbert
San Saba Springs L.
L. S. Asn.,
\
49 L. R. A., 193.
9-—C. L., 950, clause 10.
2

33—Sagendorp v. Shult, 41 Barb.,
Where a writ was issued in
February, and made returnable the 2d
day of April, without naming the year,
or using the word "next,” it was held
suﬂlclently certain, as it must be un
derstood as referring to April of the
Nash v. Mallory,
then current year:
17 Mlch., 232.
So. if a summons were
issued on the ﬁrst day of November,
returnable on the 10th day of No
newt, it would be considered
vember
as returnable on the 10th day of N0
vcmber next ensulng—that ls, on the
tenth day of November instant, and
would be good: Drew v. Dequindre,
Doug., Mlch.. 93.
.
1—C. L., 5715.
102.

II.

Cn.

or

A

summons.
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§36. Plea, how named in the summons.-The summons
is, to answer the plaintiff in a plea in the same summons to be
mentioned.
In debt, say, “in a plea of debt for . . . . dollars.”
In covenant, “in a plea of breach of covenant, to his dam
dollars.”

age,

In

trespass,

“in

dollars.”

In

a plea

of

trespass,

to his damage one hundred

“in

a plea of trespass on the case upon prom
three hundred dollars.”
In trorer, and all actions on the case, “in a plea of trespass
on the case, to his damage . . . . dollars.”
A variance in this respect, between the summons and declara
tion in the statement of the cause of action or plea, would be

assumpsit,

ises, to his damage

'
a mere matter of form, and should not be regarded.”
And even the entire omission of the statement of the plea,
will be of no importance."

Amount

of

damages, how stated in summons.-The
claimed in the summons must not exceed
the jurisdiction of the justice, which, in actions upon contract,
extends to three hundred, and in torts, to one hundred dollars."
If the summons (and equally so of all process) claims an
amount in damages exceeding the jurisdiction of the justice, it

§37.

amount of damages

The service and return of such a sum
on the defendant to appear, and
mons imposes
gives the court no authority to proceed in the suit. Therefore,
if the defendant in such a. case does not appear, the defect is
not cured, although the plaintiﬁf in his declaration claims dam

will vitiate the writ.

no obligation

But if the defendant
declaration—that
to
a
one claiming
proper
and
plead
appear
damages within the jurisdiction of the court—the objection
the declaration where the summons
would be obviated." So,
within the jurisdiction of the court.

if

is,

ages

10—Bowen v. Ferne. 16 John., 160;
Delaney v. Nagle. 16 Barb., 96.
1i—Ib£d., and Cornell v. Bennett,
Rarh.. 657.
9.
12-—See. ante,
Hill, 631.
13—Yager v. Hannah,

633:

Wells

v.

Scott,

347.

Mich.,

5

Perine,
Barb.,
i4—Rockweii
v.
Unless the declaration should be

ii

573.

amended.

6

5

3

see,

4

is

right, claim such damages, all subsequent proceedings would
be void."
But when, in such case, the parties are in court, the
“When the party has been regu
declaration may be amended.

33
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larly brought into court, and is present when

the motion
there is no good reason why the pleadings may not
amended in a point touching the jurisdiction of the court,
well as in relation to any other matter.”1‘
Our statute
made,

II.
is
be
as

of

the power of the court to permit
of
the amendment
pleadings to lengths limited only by the
discretion of the court if there be something substantial to
amend, and the privilege asked is really an amendment and not
a new creation."
amendments"

If

has

carried

any amount of damages, it
or
might be amended."
would probably be sufficient,
A mistake of a year in the date of the summons may be
amended; and if not amended, would not, even if the defendant
the

summons omit to state

does not appear, be regarded on

certiorari."

in English.-“All writs,

process, pro
§38. Process to be
ceedings and records in any court within this state, shall be
in the English language (except that the proper and known
names of process, and technical words, may be expressed in
the language heretofore and now commonly used), and shall be

in a fair, legible character,
in words at length, and not abbreviated; but such abbreviations
as are now commonly used in the English language may be
used, and numbers may be expressed by Arabic ﬁgures, or Ro
man numerals, in the customary manner.”2°
made out on paper or parchment,

OF SERVING THE SUMMONS.

§39. Who may serve.-The statute, C. L., § 715, requires
the summons to be directed to any constable of the county in
which the justice resides, commanding him to summon the de
fendant, etc."

And it is

also provided,

15—Woolley v. Wiiber. 4 Denio, 570.
Denison v. Smith, 33 Mlch., 155.

See

16—C.

L.. §10268.

17-Schindler
Mich.,

154;

43

Railway
v.
N. W., 911.

Co.,

77

18-—Yager v. Hannah, 6 Hill, 631.
And where the summons was'tor $25
and the declaration claimed
damages,
a larger amount, but within the juris
diction of the justice, held, that the
Dennison
variance was immaterial:
v. Collins, 1 Cow., 111: see, Pew v.
Yoare, 12 Mich., 16.

“That any sheriff, un

See,
19—See poet, “Amendnients."
Nash v. Mallory. 17 Mich., 232.
20-—C. L., 5 1115.
Publication in a
newspaper published in a foreign lan
guage
though the particular
matter
was printed therein in English is not
a good publication:
Schanie v. Wasey,
‘I0 Mich., 414; 38 N. W! 317: Visscher
v. Ottawa
Circuit Judge, 116 Mich.,
‘
666: 74 N. W., 1013.
21—Constables are ministerial
oth
cers of justices of the peace:
C. L.,
§2368; nee. Faulks
People. 39
v.
Mich., 200.
As to the powers and

34
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der sheriif or deputy sheriﬁf of any county of this state may
and shall hereafter be fully authorized to serve or execute any
and all process, civil or criminal, issued, or which may by law
be issued, by any justice of the peace, and to have and to exer
cise all the powers and duties of constables,” etc.”
And the justice may, if he shall judge it expedient, on the
request of a party, by written authority endorsed on the sum
mons, empower a proper person of lawful age, and not a. party
or interested in the suit, to serve it.”
And the statute further provides, that the ‘summons may
be served by any competent person, and proof thereof by
such person, by aiﬁdavit ﬁled in the cause. shall have the same
eiIect as if served by any constable/'2"
duties of constables and nature of the
oﬂice.
see. Allor v. Wayne Auditors,
A con
43 Mir.-h.. 76; 4 N. W., 492.
C. L.,
stable may serve the summons:

if

2367.

T15.

Parmalee v. Loomis. 2-1 .\ilch.,
242, it was said that the service by
a constable of a. summons in his own
and
favor was only an irregularity,
judgment
the
would not invalidate
collaterally:
but
it
when
attacked
seems to have been since held that a
in
constable cannot serve a summons
Mor
a suit in which he is plaintiﬂ:
A party
ton v. (‘rane, 39 Mich.. 526.
to n suit cannot serve the summons
Bush v. Mcacham,
therein himself:
53 i\iich.. 574: 19 N. W., 192.
By authority of
22——C. L., §2595.
this section a sherilf or his deputy may
serve writs and levy executions issued
by justices of the peace. directed to
“any constable," ctc.. without any spe
cial direction from the justice given
for that purpose:
Foster v. Wiley.
27 Mlch.. 2-H; see, Faulke v. People.
39 Mlch.. 200.
23—C. L., I978.
See Gadsby v.
Stimcr. 79 i\(ich., 260; 44 N. W., 606;
King v. Bates. 80 liIich.. 867: .45 N.
W., 147.
The authority of a private
person to serve a summons
must be
found on
or no Jurisdiction is
acquired, th%writ
an
he must have been se
let-ted upon sumclent inquiry to deter
mine his competency: Rasch v. Moore.
57 Mich.. 54: 23 N. W., 456; Union
Mutual
Fire ins. Co. v. Page. 61
It is not
Mlch.. 72; 27 N. W., 859.
In

that the justice
necessary.
however.
certify that the person authorized is of
Buel v. Duke,
axe and disinterested:
38 Mich., 167.
24—C. L., $716.
But a summons
cannot be directed to any one but a
constable. except by personal appoint
ment of the Justice.
It cannot be di
generally to “any
rccted
competent
pcrs0n:"
Rasch v. Moore. 57 Mich..
The plaintilf
54: 23 N. W., 456.
in a suit cannot- serve the summons
therein in his own favor:
Bush v.
.\Icacham. _53 Mlch., 574; 19 N. W.,
192.
Nor docs the statute authoriz
ing service by “any competent person"
permit such service to be made by a
private person until he has been ap
pointed by the justice for that pur
pose, after an inquiry not only as to
his age. but also into such other facts
as would bear upon the propriety oi‘
the selection.
and a determination that
he is competent.
as required by the
statute, 55 978. 979.
And this deter
mlnation must be made before the writ
is served,
and the record must show
it, or the service will not be held
good:
Rasch v. Moore. supra. Union
Mutual Fire ins. Co. v. Page, 61 Mlch..
72; 27 N. W., 859; King v. Bates. 80
And the
Mich.. 369; 45 N. W., 147.
authority to make service must be in
]Md.,- Union Mu
dorsed on the writ.
tual Fire Ins. Co. v. Page. 61 1iIlch..
And the justice
72: 27 N. W., S59.
must assure himself that the person
is not interested, lbid.
For proceed
ings. to authorize a private person to
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Where and how served—in county where issued.
summons,” under § 716, “shall in all cases, except as here
inafter otherwise provided, be served at least six days before
the time of appearance mentioned therein; and if the defendant
be found, it shall be served by delivering to him a copy thereof;
'§ 40.

“A

but if the defendant shall not be found, it shall be served by
leaving a copy thereof at the defendant’s last place of abode,
in the presence of some one of the family, of suitable age and
discretion, who shall be informed of its contents.”2°
§~ﬂ. In other counties.—“When an action on any con
tract or obligation shall have been or shall be brought before
any justice of the peace of this state against two or more joint
defendants, one or more of whom shall not reside or be found

in the county where the suit shall be brought, and one or more
of the defendants shall be served with process in the county
where suit is commenced, and due proof of such service shall
be ﬁled with the justice of the peace before whom such suit is
pending, upon application of the plaintiff in such action, at
any time within four days from the return day of the writ by
which such action was commenced, the justice shall issue one
or more alias writs of summons or other writ whereby such
suit was commenced, returnable not less than six or more than
twelve days from date of issue, directed to the sheriff or any
constable of the county or counties where such defendant or
defendants not so served may be found; and the justice shall
endorse on such alias writ or writs what defendant or defend
ants have been served in the county where such suit is com
menced,

proof of service ﬁled with such justice;
duty of such sht-riﬁ’ or constable to serve such

as shown by the

and it shall be the
process not less than six days from the return day thereof, and
make return thereof to the justice of the peace issuing the same:
vi, "0!
process,
see, post, chap.
certain matters in relation to process."
serve

As to service by copy. see iron Cliifs
v. Lahais.
52 l\iich.. 397: 18 N.
W.. 121.
Co.

Upon question of
25—-C. L.. $716.
computation of time for service. see.
ante, 5 34.
Any constable may serve
any writ. process or order lawfully di
rected to him, in any township in his

county:
C. L., § 2367.
Service can be
made only within
the county:
Hart
lord Fire Ins. Co. v. Owen, 30 Mich.,
Service, beyond the jurisdiction
441.
of the court which issued it, is of no
avail: McEwen v. Zlmmer, 38 Mich.,
765.
Service of process by merely
laying it upon the body oi’ a man tno
sick
to
understand
it is invalid:
Midier v. Judge of Superior Court, 38
.\iich., 310.
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Provided, That it shall be the duty of the justice of the peace
on the return day of the ﬁrst writ, to continue the cause upon
his own motion, and without pleadings, until the return day of
the alias writ or writs.”1
Process cannot be served on 8unciay.—“No person
§4B.
shall serve or execute any civil process from midnight pre
ceding to miilniglit. tbllowing the said ﬁrst day of the week;
but such service shall be void,” etc.”
Service on corporations.-In
suits against corpora
leaving
summons
is
“served
a copy thereof with
by
tions the
the president, cashier, secretary, treasurer, or any other oﬂicer

§43.

or agent of such corporation, or by leaving such copy at the
banking house or office of such corporation; and upon return
of such service being made, such corporation shall be deemed to
be in court, and the like proceedings, as near as may be, shall
be thereupon had, as in cases o'f suits between individuals.”~“
“Whenever in any suit or proceeding either in law or equity,

it shall

toserve any

notice, or writ
ing upon any railroad company in this state, it shall be sufficient
to serve the same upon any station agent, or ticket agent at any
station or depot along the line, or at the end of the railroad of
such company, and such service shall be deemed as good and
become necessary

process,

effectual as if made on the oﬁicers, stockholders, or members
or either of them of such company.”
Where the docket
L.. I720.
show that the action was on
in what county defendant
contract:
resides; that the alias writ was di
to the sheriif of the county
rected
where the non-resident resides; that
the justice indoraed the alias writ
showing that service had been made
on the resident defendant, the service
Reed
of the alias writ was held had:
— Mlch., —; 95 N. W.,
v. Parker,
979 (July, 1903).
2—(‘. L.. 55916; Anderson ct al. v.
If n legal paper
Birce. 8 Mlch., 280.
is made and uttered on a legal day,
it will not be void for having been
mistakenly dated on Sunday:
Van
Sickle v. People, 29 Mlch., 61.
1901,
3—C. L.. 5754. as amended.
Public Acts, p. 101.
Ree. Gallagher
v. Am. Express Co., 56 Mlch., 13: 22
1—C.

fails

to

N. W., 96; Watson v. Judge of Wayne
Circuit, 24 Mlch., 38: Hartford
Fire
ins. Co. v. Owen, 30 Mlch., 441; Am.
Express Co. v. Conant, 45 Mlch., 642,
8 N. W., 574.
This section. {754.
applies only to domestic corporations:
Reath v. Telegraph Co., 89 Mlch., 22
50 N. W., 817.
A corporation created by, and io
cated in, this state. can he sued only
in the county where it is located, un
less service of process is made person
ally on some one of the oﬂicers indi
cated hy law as the proper person
to
represent it for that purpose.
There
he no substituted
can
service under
C. L..
510468. for want of ﬁnding
such officers, except in the home coun
ty: Detroit F‘. 8: M. Ins. Co. v. Judge
of Saginaw Circuit, 23 Mlch., 492.
4—C. L.. 5 10022.
This section pur
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In suits against school districts, the summons is

leaving a. copy with the treasurer of the district, at least eight
The same rules for the
days before the return day thereof?
as
in
cases of summons gen
computation of time obtain here
erally.
§44.

of

Time of service.--Fractions of

process

are

not regarded.

a day

in the service

A summons returnable

on

the

eighth, in the morning, may be served as well in the afternoon
as the forenoon of the ﬁrst.“
Service by c0py.—When the service is by copy, the
§45.
oﬁicer should leave a copy of the summons, endorsed thus:
E. . .. R. . . ., Constable.”
“Copy——

If

there are two or more defendants, although they reside at

the same place, a copy should be

left for

each

of

the1n."'

When not on electors.-“During the day on which
any election shall be held, pursuant to the provisions of law,
no civil process shall be served on any elector entitled to vote
The statute extends to all writs, whether
at such election.”8
original or judicial, and to a warrant or summons, by which a
man is called into court to answer in a civil action as a party;
§46.

The service of an execu
and to executions against the body.
tion upon the property of a defendant is not prohibited by it.”
by Act
ports to have been repealed
In
number 260 of the P. A. of 1899.
fact it was re-enacted with a pro
viso “that in counties where the com
pany has no such station or ticket
oilice service may be made by serving
any conductor of a
upon
the same
freight or passenger train." See, City
of Detroit v. Wabash, St. Louis 8: Pa
ciﬁc Ry. Co., 63 Mlch., 714; 30 N.
W.. 321.
Both of these sections, 5 10022 and
Public Acts 1901, p. 101, amending
$754, C. L., 1897, are in force in re
lation to service oi’ process from jus
Fowler v. Detroit &
tices’ courts:
Milwaukee Ry. Co., 7 Mic-h., 79: De
troit Fire and Marine Ins. Co. v.
Judge of Saginaw Circuit, 23 Mich..
495; Simpson v. Mansﬁeld Ry. Co., 38
Mich., 628.
L., 5 4722. as amended
by
5-—C.
Public Acts 1901, p. 228.
6—Columbia Turnpike Road v. Hay

ward, 10 Wend., 422; Griﬂin v. For
rest, 49 Mich., 309; 13 N. W,, 603.
7—l'll1t£‘lll11B
v. Latimer,
5 Porter,
Ind., 67.
When under C. L., §716, service is
made by copy, it must be left at “de
fendant's last place of abode ;" leaving
the copy at his place of business is not
Halsey v. Ilnrd. 6 McLean,
suﬂicient:
14.

The copy must be left at defendant's
last place of abode, in presence
of
Leaving it
some one of the family.
in presence
of a person not shown
to he one of the family, is not sulﬁ
cient:
Laidlaw v. Morrow, 44 Mich..
547, 550; 7 N. W., 191.
An error in the copy served, if it
Mer
does not mislead, is immaterial:
rick v. Mayhue, 40 Mich., 198.
8——C. L., 53717.
Wend.,
9—Corlies
v.
20
lloimes.
681.
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warrant, attachment or other process, shall return thereon, in
writing, signed by him, the time and manner of executing the
same; and, in case of a warrant, he shall in such return, state
the fact whether he has or has not notiﬁed the plaintiif.”1°
The omission of the time of service would not be an objec
tion to the jurisdiction of the justice, when the service was
personal, the error would be available only in a proceeding to
reverse the judgment, in case the defendant does not appear,

But, notwithstanding this
or appears and makes objection."
case, it will be well for a justice always to require a return
which will show a proper service.

It

should appear by the return of a summons against a cor

poration, in what manner the process

was served;

so

that the

justice may be able to determine whether it was served on the
proper person."

To give a justice jurisdiction and to authorize

him to render judgment

against a defendant

appear,

there must be a return

process.‘

3

In

a

suit against

a

showing personal service

corporation,

10—C. L., £743.
The officer's re
is con
return of service of process
clusive, in collateral proceedings, upon
the parties to the suit in which it was
issued:
Michels v. Stork. 52 l\Iich.,
260; 17 .\'. W., 833. The return to an
attachment may be amended: Kidd v.
Dougherty, .39 Mlch.. 240; 26 N. W.,
510.
So may return
to summons:
C. L., 1897. §10271.
See cases cited
in note to this section.
An error in the cupy served that
does not mislead is immaterial:
Mer
rick v. lliayhue. 40 .\iich., 196.
Substituted service in cases where
personal service is impossible, cannot
be made before the last day on which
service may be made:
Iron Ciiﬂfs Co.
v. Lahais, 52 Mlch., 394: 18 N. W.,
121; Isabelle v. Iron Cliffs Co., 57
l\ilch., 120: 23 N. W., 613.
Such serv
ice must be made by leaving the copy
at the defendant's last place of abode,
In the presence of some one of the fam
Leaving it with some one not
ily.
shown by the return to be a member

who does not

the return

of

of the constable

of the family, is insuﬂicient:
Laidlaw
v. Morrow, 44 Mich., 550-1; 7 N. W.,
191.

11—Bi-omley v. Smith, 2 Illll, 517.
the return falls to show the time of
service, and the defendant does not
appear, or, appearing, objects to the
sufficiency of the return, any judg
ment rendercd by the justice will be
Ibid., and
set aside on ecrtiarari:
Wheeler v. Lapham, 14 Johns., 481;
Stewart v. Smith. 17 Wend., 517. But
in
such case, if the defendant ap
pears,
and,
without objection to the
return, pleads in bar, the irregularity
will be waived:
Wheeler v. Lapham,
H Johns., 481; Campau v. Fairbanks,
1 Mich., 151.
12—Sherwood v. The S. 8: W. R. R.
Co., 15 Barb., 650.
13-—Manning v. Johnson, 7 Bat-b.,
457; Brown v. Cady, 19 Wend., 477:
Morton v. Franc, 39 Mich., 529; Smal
iey v. Llghthail,
37 Mich., 350; Laid
iaw v. Morrow, 44 Mich., 548; 7 N.
W., 191.

If
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that the person served is an officer of the corporation, is suf
ﬁcient evidence of that fact to give the justice jurisdiction.“
Where one of several defendants named in a summons is
served, it is not necessary to notice in the return the defendant
or defendants upon whom no service was made."
Upon a summons against several, a return that it was served
on the defendant, without naming which,,would be void.
Proceedings after service by copy.—“If it appear
by the return of the constable that the summons was not per
sonally served, and the defendant shall not appear on the return
day thereof, the plaintiff may thereupon take out a. new sum
mons against the defendant in continuation of his suit, return
§-18.

able not less than three nor more than twelve days from

the
at least two days before the
time of appearance mentioned therein, and if such summons
be returned that the defendant cannot be found after diligent
inquiry, the plaintiff may, in further continuance of his suit,
have an attachment against the defendant in actions upon con
date thereof, which shall be served

tract, on ﬁling an affidavit as to the amount claimed to be due.
and executing a. bond as in oth er cases. ”1°
14—New York & Erie Ry. Co. v.
Purdy, 18 Barb., 574: Wheeler v. N.
Y. & II. R. R. Co., 24 Barb., 414. The
statutes providing for service of proc
ess on various named corporation oili
cers, only apply to our own corpora
tions, and were not designed to reach
foreign corporations;
in cases
except
where special provision has been made
otherwise, the remedy as to foreign
corporations must be sought as at com
mon law:
Watson v. Judge of Wayne
Circuit,
Mich., 38.
By 510442
24
provision
commencing
is made for
suits against foreign corporations be
fore justices in cases where the cause
of action arises in Michigan:
Iron
Co.
Co.,
v.
Construction
61
Mich..
226; 28 N. W., 77; Ryerson v Judge,
114 Mlch., 352: 72 N. W., 131.
Serv
ice of process as commencement
of suit
against a foreign corporation for a
cause of action arising out of this state,
upon an oﬂicer of that corporation
then being casually within this state,
but not here in the performance of the
duties of his oﬂice, nor authorized by
the corporation to submit to such erv

ice, confers no jurisdiction:
Newell v.
Great Western Ry. Co. of Canada, 19
Mich., 336.
allowing
The
statutes
corporations to be sued within three
years
expiration
of
after
the
their charters, and enumerating the
oﬂicers upon whom the service may be
made,
bring them
within
the
same
rules that apply to existing corpora
tions in case such oﬂrlcers do not ex
ist, or cannot be found. and allow the
same proceedings to obtain substituted
service:
Merrill v.
C. L., 510469;
Montgomery, 25 Mich., 73.
15—Fogg v. Child. 13 Barb., 246;
1 Cow. '1‘reat., 2d ed., 504.
16—C. L., §717.
Under this stat
ute, when the defendant is not found
and service is made by copy, the plain
tiff,
appears.
unless the
defendant
must take out a new summons in con
tinuation
of the suit:
Morton
v.
Crane, 39 Mich., 529;
Smalley
v.
Lighthali,
37 Mlch., 350; Laidlaw
v.
Morrow, 44 Mich., 548; 7 N. W., 191_
When a summons is returned without
personal service. such return of non
servlee
is the evidence upon which a
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By this section the law allows the plaintiff, in actions upon
contract, in case a sole defendant is not personally served, and
does not appear, or

if

none of several defendants are thus served
and appear, to issue a summons returnable in the time and in
the manner speciﬁed in the section, upon which, if returned not
personally served upon the'sole defendant, or upon none, if
several,

and none, where there are several,

appear, to obtain an

attachment.
The affidavit for the attachment, in such cases, should be en
titled in the cause.
A second summons should be i mued within a reasonable time
after the return of the ﬁrst, in order to be a continuation of
the suit; and it would be advisable, if not necessary, to issue it
on the day of the return of the ﬁrst summons."

§49.

justice.-It

Transfer to another

Allen v.
summons may issue.
Mich., 127.
ﬁrst summons is returned
if
without personal service and a new
under the pro
summons is issued.
visions of this section, the plaintiff,
instead of resorting to a writ of at
tachment. may keep the suit alive by
the issue of successive writs cf sum
mons until the defendant is found
and personally served, or he may have
ilowell v. Shepard,
an attachment:
And
48 Mich., 472: 12 N. W.. 661.
it would seem that a return to a sum
mons, in order to authorize a writ of
attachment in continuation of the suit.
ought to show, in the languayze of
the statute, that "the dc/cndant could
not be found u1ter diligent inquiry.”
But see Brown v. Knnp, — Mich., —;
100 N. W., 466 (July, 1904), holding
that it is not necessary that the re
turn show that after diligent search
he was unable to find defendant and
had therefore left a copy of the sum
mons at his last place of abode, before
it is
an alias summons may issue.
also held in this case that the justice
need not wait one hour after the re
turn hour before issuing the alias writ.
it is also here held that in comput
ing the four days within which the
alias may issue the return day is to
he counted.
New summons and service thereof in
second

Mills,

26
the

41

that in

is provided

continuation, etc.:
Lahals,
52 Mich.,

Iron Cliffs
397;

18

Co. v.
W.,
N.

121.

Where
the
defendant
cannot
be
found and there is no personal service
summons,
of the
service by copy
cannot be made before the last day
making
allowed by the statute for
service.
If either the ﬁrst or second
summons is served by copy, or if the
summons is returned prior to the last
day upon which such service can be
made, the court will acquire no juris
diction to issue an attachment in con
Iron Cliﬂfs Co.
tinuation of the suit:
V. Lahais, 52 Mich., 394; 18 N. W.,
121.
It is the duty of the constable in
good faith and diligently
to endeavor
to make personal service of the sum
mons on the defendant,
and he must
diligence
during
exercise
that
the
whole time given him by law to per
form that duty, and he has no right
to make return of the summons "not
found," until the time has expired in
which he could lawfully make service.
The jurisdiction of the justice depends
upon a proper return, showing a dill
gent attempt to make such personal
service:
Isabelle v. Iron (‘ills Co., 57
Mich., 120: 23 N. W., 613.
Requi
sitcs of return: see Segar v. Shingle,
etc., Co., 81 Mich., 344: 45 N. W.,
982.

17—Bisseli

v.

Sill,

1 Wend., 210.

or

§50
it is

A WARRANT,

THE SERVICE AND RETURN.

CH.

II.

of the defendant that the
justice before whom the summons is returned is a material wit
case

made to appear by aﬂidavit

ness or has

advised respecting the matters involved, that the
justice shall transfer the cause to the nearest qualiﬁed justice

in

county."

the

_

OF A WARRANT,

Of
§

THE SERVICE AND RETURN.
the Warrant.

In actions on contra.ct.—“The

50.

plaintiff

in

actions

arising out of, or founded upon contract, shall be entitled to a
warrant, upon ﬁling with the justice an aﬁidavit made by the
plaintiff, or some one in his behalf, that the plaintiff has good
reason
1.

to believe:

.

That plaintiff has a demand against the defendant for

money collected by him as a public ofﬁcer; or,
2. That the plaintiff has a demand against the defendant for
damages arising from the misconduct or neglect of the defend
ant in any professional employment or public oﬁice; or,
That there was fraud or breach of trust; or that defendant
3.
does not reside in this state, and has not, for one month imme
diately preceding the time of making the applicatioin.”1”
That_part of the third subdivision of the foregoing section
a warrant solely on the ground that the
defendant does not reside in the state, conﬂicts with Art. 6,
§ 33, of the_Constitution, which provides, that “N 0 person shall
be imprisoned for debt arising out of or founded on a contract,
express or implied, except in cases of fraud,” etc.”

in italics, authorizing

See post, chap.

viii.

a

5

5
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daugh v. Williams,
N. W., 34.
20—Chappee v.

48

Mich.,

Thomas,

172;

12

Mich.,

58.

21—It

a justice issue a warrant
an uﬂidavit, he is n tres
passer.
Without such aﬂidavlt there
is no authority to issue the process.
In such case the plaintiff is also
trespasser:
Gold v. Bisseil,
Wend..
210; Evcrtson
Sutton,
Wend.,
v.
without

a

835.

5

L.,

L.,
Q722;
19—C.
v.
Chappee
Thomas,
Mich., 53.
oﬂic%proi’essional
employ
Public
of trust—as
to
ment—i'raud—hreach
See, notes to {Q 722
what constitutes:
and 9996, C. L., 1897.
26, re
The constitution, Art. vi,
quires a showing oi’ probable cause
under oath before
warrant can issue:
Proctor v. Prout, 17 Mich., 473; Med

5 1

18-—C.

5

is,

§51. The aﬁidawit.—A warrant can in no case issue, ex
a written declaration upon
cept upon an afﬁdavitﬁl that
The affidavit should not be entitled in any cause, for
oath.
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It is
until the process is issued there is no suit in existence.
not essential that the aiﬁdavit should be signed by the deponent.
the witness be sworn, and the justice take down and certify

If

the testimony, it is a suﬂicient afﬁdavit."
281;
175;
592;
96.

Vosburgh v. Welch, 11 .'l’ohns.,
\Vhitney
1 Denio,
V. Shufeit,
Barb.,
Davis v. Marshall,
14

An aﬂidavlt for a warrant must set
forth a cause of action within the
Sin
statute authorizing a warrant:
ger Manufacturing
Co. v. .\icAiiister,
19 Mich., 215.
The Constitution
of this state de
clares that no warrant
shall issue
to arrest any person “without prob
able cause, supported by oath or af
This requires facts to be
firmation."
set out, and mere belief, without some
showing as to its foundation, is in
suﬂElcient':
De Long v. Briggs, 47
Mich., 624: 11 N. W., 412.
No arrest
can be made except on sworn evidence
of facts:
Sheridan v. Briggs, 53 Mich.,
569; 19 N. W., 189.
A statement in
the aﬂidavit
that "the deponent has
good
reason to believe
that he has
a cause of action," eic., is not probable
Facts showing that there is
cause.
probable cause,
must be sworn to:
hleddaugh v. Williams, 48 Mich., 172;
12 N. W., 34.
It seems that the amdnvit may set
forth the grounds of the application
for the warrant upon belief; but. to
show the grounds of this belief, the
atlidavlt. must set forth such
facts
and circumstances within
the plain
tiff‘s knowledge as will authorize the
justice
who issues the warrant
to
ﬁnd such a state of facts as is re
quired by the statute to authorize
'i‘hc warrant
the proceeding.
cannot
be issued upon hearsay, nor upon any
statement. however positive. founded
hearsay.
upon
if the pialntiﬂ him
self is not personally cognizant of
the facts and circumstances relied on,
he must procure the atlidavit ‘of some
one who has personal knowledge of
them:
Proctor
v. Prout,
17 .\lich.,
473.
An affidavit for a writ which
will deprive a person of his liberty,
must not only set forth the facts and
circumstances in detail. and not con
clusions or inferences from facts. but

they must be facts in the personal
knowledge of the deponent:
Sheri
dan v. Brlggﬂ. 53 Mich., 569; 19 N.
W., 189.
The facts stated in the aiiidavit as
the ground for issuing the warrant,
must be given in the same way as by
a witness on the stand.
There must
be a distinct
averment of such fact
upon knowledge, and the facts must
be such as in law tend to make out
the cause of complaint.
It is not for
the afiiant to draw his own inferences.
He must state facts which justify
The
the magistrate in drawing them.
facts must be stated upon knowledge:
And
Brown v. Kelly, 20 Mich., 33.
the atﬁdnvit must be of the same legal
quality, as evidence, as would be re
quired at the trial to establish the
facts relied on for cause of arrest:
Sheridan v. Briggs, 53 .\ilch.,. 569;
19 N. W., 189.
The aiilidavlt need
not in terms state that the facts are
sworn to on the personal knowledge
of atliant if it purports so to be and
the facts are from their nature within
his knowledge:
Pauius v. Grobbon,
See,
104 Mich., 42; 62 N. W., 160.
further, Shaw v. Ashford, 110 Mich.,
534; 68 N. W., 281.
Deleon in the aﬂidavit for a war
rant will be waived by pleading to
the merits and going to trial and judg
ment
without objection made to the
aflidavit:
Maxwell v. Deens, 46 Mich.,
35; 8 N. W., 561; Jackiin v. Soutier,
82 Mich., 648; 46 N. W., 1027.
But
if, before pleading, objection is made
to the suﬂiciency of the aﬂidavit plead
ing to the merits thereafter will be no
waiver: Warren v. Crane, 50 Mich.,
300; 15 N. W., 465.
Nor will giving
bond on arrest and obtaining an ad
journment of the cause waive defects
in the aiiidavit if objection is made
thereto before pleading to the merits:
Brown v. Kelly, 20 Mich., 32-3.
22—.\filiius
v. Shafer, 3 Denio, 60.
“As the atﬂrlavit begins with the name
of the party making it, and appears
to have been duly sworn to before a
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The form of the oath or afﬁrmation to the aﬁidavit may be as
“You do solemnly swear that the contents of this
a/ﬁdat-it by you subscribed are true ,-” or, “You do solemnly and
since-rely a/ﬁrm that the contents of this affidavit by you sub
scribed are true, and this you do under the pains and penalties

follows:

of perjury.”

If

the person is conscientiously opposed to taking an oath,
he is permitted, instead of swearing, solemnly and sincerely to
aﬂirm, under the pains and penalties of perjury."
The statute requires the ﬁling of the aﬂidavit with the jus
tice. A paper is said to be ﬁled when it is delivered to the
proper ofﬁcer, and by him received to be kept on ﬁle.“
The aﬁidavit must, in'all cases, state that the demand arises
out of, or is founded on, contract.
Affidavit for Fraud or Breach of Trust.—“In all cases on
application for a warrant under the third subdivision of section
nineteen, the person applying therefor shall, by affidavit, show
the facts and circumstances within the knowledge of the person
making such aﬂidavit, constituting the grounds of the applica

is

is,

tion, whereby the justice may the better judge of the necessity
and propriety of issuing such warrant. ’_’2“
In all cases within the third subdivision of the section above
referred to—that
where fraud or breach of trust
alleged
the facts and circumstances establishing the fraud or breach of
trust, must be stated in the afﬁdavit; the belief of the person
The plaintiif’s own
making the affidavit will not be suﬂicient.2°
v. Andrew, 51 Mich.,
W., 250.
The fact that
the attorney in the cause administers
the oath is not an incurable detect.
It may be waived:
Germaine v. Mus
105 Mich., 213; 63 N. W., 78.
kcgon.
The fact that one administers the oath
who is subsequently employed
as at
torney in the cause does not make
the aﬂidavit defective:
v.
Sullivan
Hall, 86 Mich., 7; 48 N. W.. 646.
23—C. L.,
10206.
24—Bouv. Law Dic., “Fiie."
25—C. L.,
724.
Sec. 19 referred
to, is C. L.,
722.
26—Taiman v. Bigeiow, 10 \Vend..
4'20: Proctor v. Front. 17 Mich.. 473;
Sheridan v. Briggs. 53 !\Iich.. 569;
19 N. W., 189.
16

N.

§

i()0;

5

3

a

........,”

§2640; Bradley

Q

3

it

sum
proper magistrate, we think
John.,
Jackson v. Virgil,
cientz"
540.
The jurat to an affidavit sworn
to before a justice of the peace, in the
“Sworn and subscribed this
words:
. . . . . . .. day of
but omit
nui
ting the words "before me,” is
iity by reason of the omission:
Smart,
Mich., 590.
But it has
v. Ilowe,
since been held, that where the aili
dnvit is used before the oﬂicer who ad
ministered the oath. the omission in
the jurat oi.’ the words “before me,”
In the matter of
does not vitiate it:
Teachout, 15 Mich., 346.
It is im
proper for attorneys to administer aﬂ1
.\i‘<-(‘asiin
davlts in their own causes:
By statute
v. Camp, 26 Mich.. 390.
C. L., 1897,
it is now prohibited:
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belief is neither a fact nor circumstance upon which the justice
It is not suﬁicient that ‘the plaintiﬁ
can exercise his judgment.
is satisﬁed of the unlawful acts or intentions of the defendant.
The justice must be satisﬁed, and he must be so satisﬁed from

proof of facts and circumstances; not the belief of any one.
Facts must be shown to the justice, which shall leave no rea
sonable doubt on his mind that the defendant has committed a
fraud or breach of trust. It is not enough that the affidavit is
satisfactory to the plaintiff. The justice must be satisﬁed, ahd
has no right to be satisﬁed unless upon legal proof; proof of
facts and circumstances, not belief alone?"
Nor would an affi
davit be suﬁicient which stated positively that the defendant
had committed the fraud or breach of trust, if it omitted to state
the facts and circumstances. The afﬁant may honestly believe,
and thus aﬁirm it in general terms; whereas, if called to state
the facts and circumstances upon which he reached the conclu
sion, the justice (being thus enabled to exercise his judgment

in the matter) might well differ from him.” It is suﬂicient,
however, to swear to the party ’s belief of the ground upon which

this application is made, if the facts and circumstances consti
tuting the ground of the application are set forth and are suf

All

ﬁcient.”

the affidavit;

be set forth in
cannot be supplied

the facts and circumstances must
any deﬁciency in this respect

by proof or a verbal statement to the justice.”
~

27-Loder v. Phelps. 13 Wend., 46:
Smith v. Lucc, 14 Wend., 237.
be
Facts and circumstances must
stated. from which the justice is to
judicially determine as to the neces
sity and propriety of issuing the war
rant:
Stewart v. Brown. 16 Barb..
367.
This was an attachment case.
hut the snme rules are applicable to a
Cow. Trcat.. 2d ed.. 467.
warrant.
Nor can a justice issue a warrant upon
his own knowledge of facts, or upon
that he is satisﬁed from
the pretense
such knowledge that a warrant ought
to issue, but only'upon such facts set
forth in the aﬂidavit. as would warrant
him in determining judicially that it
was a proper case for issuing the writ:
v. Tobias,
12
Ibid.. p. 480; Money
Johns., 422: 2 \\'ait‘s Law and Prac.,
Vnshurgh v. Welch. 11
2d ed.. 99;
45

Johns., 175: Loder v. Phelps. 13 Wend..
46.
See note 21, ante, p. 42.
2S—E: parts Robinson, 21 Wend.,
672: Stewart v. Brown, 16 Barb.. 367.
Wend.,
29—Johnson
v. Moss., 20
145.

30—Cornfort

v. Gillespie,

18

Wend.,

The same principle is applica
404.
ble to each of the other provisions of
this section, of the statute as to that

provision concerning fraud or breach
of trust.
The aﬂidavlt should state
It
facts and not belief or conclusions.
would not be suﬂicient to allege that
moneys
the defendant is withholding
“collected by him as a public oflicer"
or that defendant is guilty of "mis
conduct in ofﬁce" or that he is guilty
employ
of “neglect in professional
ment." The nfiidavit should state the
facts and let the court determine from

§52
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The proof must establish at least a prima facie case under
some clause of the statute, or the justice should not issue the
warrant.
Unless such a case is made out by the affidavit, the
whole proceeding would be void, and the justice a trespasserﬁ“

In actions for tort—Pena1ties, etc.—“In actions other
§ 52.
than those founded on judgment or contract, the plaintiﬂf shall
be entitled to a warrant if he, or some person in his behalf, shall
make and ﬁle with the justice an affidavit specifying the nature
of

a statement that the deponent

the demand, and containing

has good reason to believe, either:
1.
That the defendant has committed a trespass, or other
wrong, to the damage of the plaintiff ; or,
2. That the defendant has incurred a penalty or forfeiture
by the violation of some law of this state, which the person

ﬁling such affidavit has
people of this state, or

a

right to prosecute in the

name

of the

otherwise.”-"'2

the facts whether the money withheld
was collected by defendant as a "pub
lic oﬂ"lcer;" whether there was “mis
conduct" and if there was, whether it
was “in oﬁice;" whether there was
“neglect" and if so whether it was
See,
in a professional employment.
ante, 5 51, p. 42, note 21.
v. Lascelies. 20 Wend.,
31—~Connell
77: and see, Cow. Treat., 2d ed., 487;
Loder v. Phelps, 13 Wend., 48; Vos
burgh v. Welch, 11 John., 175; Davis
v. Marshall,
14 Barb., 96.
But it seems that where there is
some proof tending to show a reason
able ground for issuing the writ, an
error in judgment by the justice as
to its suﬂiciency would not make him
See, Vosburgh v. Weich,
a trespasser:
175; Rash v. Whitney, 4
11 Johns.,
Mlch., 495, 502-3: Johnson v. Morton,
94 Mk-h., 8; 53 N. W., S16.
32—C. L.. 5 723; see, Pardee v.
Smith, 27 Mich., 33; and ante, 5 14,
note.
For the requisite of an afﬂdavit for
a warrant, see, ante, p. 42, note 21.
for a
An aﬂldavit for a warrant
tort, must set forth facts and cir
cumstances to establish the tort, so
that the justice may determine whether
there is probable ground for believ
ing that a wrong has been committed.

Mere allegations of wrong. which are
plaintiffs deductions from states of
fact not set forth. are insuﬂiclent:
Singer Manufacturing
Co. v. McAllis
ter, 19 Mlch., 215.
An affidavit for a warrant in tres
pass which sets forth the cause or
ground therefor as follows: “That de
ponent has, as he has good reason to
believe, a just cause of action against
W . . . . ..D . . . . .., of . . . . .., in the
township of . . . .
in said county.
against whom he applies for process
by
warrant
for trespass committed
by said W . . . . ..D . . . . .., upon lands
owned by this deponent,
said lands
being in," etc., is merely a statement
on belief, and of the plaintiff's
con
clusions, and is insuﬂiclent.
It states
no fact upon which the justice cnn de
termine as to whether there has been
a trespass or not, or as to whether
there is probable cause for isuing his
warrant:
De Long v. Briggs,
47
Mich., 624; 11 N. W., 412; Maxwell
v. Deens, 46 Mich., 35; 8 N. W., 581;
Meddaugh v. Williams, 48 Mich., 171;
12 N. W., 34: Warren v. Crane, 50
Mich., 300: 15 N. W.. 465.
And see
Ibid.,
affidavit there held insumcient:
p. 301.

An affidavit which
defendant has taken
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Against defendant by ﬁctitious name.--The statute
provides that, “When the name of any defendant shall not be
§53.

known to the plaintiﬂ’, he may be described in the process and
proceeding by a ﬁctitious name,” etc.-"'3
§54. Defective aﬁdavits.—Whenever a justice is satisﬁed
that the aﬂidavit upon which a warrant has been issued is
fatally defective, he should at once discharge the defendant
from arrest, and it is said that a defendant is permitted to
controvert the truth of the facts stated in the plaintiff’s afﬁdavit,
even when they make a prima facie case upon their face.-"4

Content of the warra.nt.—“A warrant shall be directed
to any constable of the county in which the justice issuing the
same resides, and shall command such constable to take the
§ 55.

defendant, and bring him forthwith before such justice, to
answer the plaintiff in a plea to be mentioned therein, and shall
require him, after he shall have arrested the defendant, to

notify the plaintiif or prosecutor of
OF

the

arrest/"“‘

THE SERVICE OF THE WARRANT.

How made.--“A warrant shall be served by arresting
§ 56.
the defendant and bringing him forthwith before the justice
issuing the same; but if such justice, on the return thereof,
shall be absent, or unable to hear'or try the cause, or if it shall
appear by the aﬁidavit of the defendant, that such justice is a
material witness in his behalf on the trial of the cause, the
constable shall take the defendant before some other justice

of the same township or city, if there be one therein qualiﬁed
to try the same, and, if not, then before some justice of an
adjoining township or city, who shall take cognizance of the
erty from the possession of his baiiee
and converted it. is suﬂicient to au
thorize the issuing oi’ a civil war
32 .\iich..
rant: Deitz v. Groesbeck.
Authority
304.
to make an aﬂldavit
for a civil warrant in n suit before
a justice for the wrongful
conversion
of goods belonging to the plaintiffs.
will be presumed. where the aﬂidavit is
made
who
by one of two plaintiffs
were
cotenants of the property con
verted:
lhid.
33-—C. I... i 765; see, ante, g 29.

34—Shannon
457.

v. Comstock, 21 Wend.,

459.

35-0.

I... 5 725.
warrant should not be returnable
at a particular time. tor that might
detain the party in custody; the law
has tlxed the time tor its return, which
is immediately:
See, Pratt v. liill.
16 Barb., 307, and cases cited.
The
warrant may be served by s sheriﬂ,
under-sheriif or deputy sheriil, as well
as by a constable. See. C. L., 5 2595.
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cause, and proceed thereon as if the warrant had been issued
by him.”3°
p
The defendant must be actually arrested and brought person
ally before the justice on a warrant, or the justice will have no

jurisdiction in

the cause, and

all

the proceedings

will

be

void.“

§57. Who exempt from arrest.-—Senators and representa
tives in congress are privileged from arrest in all cases, except
treason, felony, and breach of the peace, during their attend
ance at the sessions of their respective houses, and in going to
and returning from the same.“

Senators and representatives of this state are, except as above
mentioned, privileged from arrest, and are not subject to any
civil process, during the session of the legislature, nor for ﬁf
teen days next before the commencement

and after the termin

ation of each session.”
Ojﬁcers of the senate and house of representatives, while in
actual attendance upon the duties of their offices, are not liable
to arrest on civil process."
“All 0/ﬁcers of the several courts of record shall be liable to
arrest, and may be held to bail in the same manner as other
persons, except during the actual sitting of any court of which
they are officers; and when sued with any other person, such
ofﬁcers shall be liable to arrest, and may be held to bail as other

during the sitting of the court of which they

persons,
oi’ﬁcers.”4‘

are
'

-

Attorneys, etc.—“No attorney, solicitor or counselor is ex
empt from arrest during the sitting of the court of which he is
an ofﬁcer, unless he is employed in some cause pending and
then to be heard in such court.”42
36-0. L., 5 726. A warrant regu
lar on its face and appearing to issue
from a court or ofiicer having juris
diction of the subject matter will pro
tect an otﬁcer proceeding in a lawful
manner to serve it: Ortman v. Green
mnn. 4 Mich.. 291 ; Dunn v. Giiman, 34
256; Wheaton v. Beecher.
49
Mk-,h.,
Contra,
Mi<'h.. 348: 13 N. W.. T69.
if the court or oﬂicer had no jurisdic
People v. Rix, 6 Mich., 144;
tion:
or if the writ is bad on its face, as
where it was issued under and ex
pressly referred to an unconstitutional
'

Attorneys,

statute.
such

a

tionai

are

not

one seeking to enforce
a trespasser.
First Na

Any

writ is
Bank

etc.,

v.

Watkins,

21

Mieh..

483.
9 Cow., 61,
37-—-Coivin
v. Luther.
See, Whitehead v. Keyes, 3 Alien. 49.1.
38—Const. of U. S., Art. 1, 56.

of Mk-h., Art. 4, 57.
39-—Const.
40—C. L., 5 34.
41—C. L., Q 1117: Day v. Brett.
6 Johns., 22.

42-0. L.,

This

4s~
not

§

1117.

exemption to attorneys docs
extend to an attendance before

CH.
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from arrest while at home,
from attending court."

although

§57

thereby they

are prevented

Females cannot be imprisoned on any process in any civil
action, except for unlawful sales of spirituous liquors."
Electors are also exempt from arrest on civil process on the

is

it,

day of holding any election at which they are entitled to vote."
Parties, Witnesses, etc., Attending Court.—Every person con
nected with a cause, and attending in the course of
whether
compelled to attend by process or not, such as parties, bail, etc.,
privileged from arrest whilst going to, attending and return

a

ing from court. The privilege of witnesses at common law was
the same.“
Now, by statute, “Every person duly and in good
witness to attend any court, oﬂicer, com
faith subpoenaed as
missioner, auditors or referees, or summoned to attend any
judge, ofﬁcer or commissioner, in any case where the attend
ance of such witness may by law be enforced by attachment, or
by Warrant, shall be exonerated from arrest in any civil suit,
while going to the place where he shall be required to attend,
while remaining in attendance as such witness, and while re

turning therefrom.”"'
“The court or oi‘ﬁce.r before whom any person shall

have

witness, shall dis
in good faith to attend as
charge such witness from any arrest made in violation of the
such court shall have adjourned before such
last section; and
arrest, or before application for such discharge was made, any
judge of such court shall have the same power to discharge

if

a

been subpoenaed

such witness/’4°
“Every justice of the supreme court, circuit judge and cir
cuit court commissioner shall have the like authority to dis

L..

5

45-6.
4

46—Arebbold‘s

3717.

Pram.

2d

Am.

2

1

5

a

4

Wend., 204.
v. Russell.
4-i—C. L.. 1! SR9 and 10342: see,
27 Mich., 68,
v. Bariow.
Strickland
decided before these amendments.

48-C. L.,

ed..

49

5 Q

43--Corey

76: Clark v. Grant,
Wend.. 257;
Watson v. Superior Court Judge, 40
l\iieh., 729; Baldwin v. Branch Circuit
Judge, 48 Mich., 525; 12 N. W., 686;
Mitchell v. Huron Circuit Judge, 53
Mich., 541: 19 N. W., 176: Graham's
Prae., 2d ed., 129:
Greenieafa Evi
816.
Service of subpoena is
dence.
not essential, under the rule of the
common
Con
law. to the protection.
sent to attend as
witness is enough:
Ibid.
Not so under the statute:
10157-10161: C. L., 1897.
47-C. L.. 10157.

Q

3

N
-in
IQ

5

4

an examiner. master or judge. out of
Hill, 59;
court: Cole v. Mt-Cieiian.
see, also, Humphrey
v. (‘ummini:.
10
Gibbs v. Loomis,
Wend.. 90:
Tilhny v. Dﬂggs,
13
Johns.. 463;
.Tohna.. 252: Gilbert \'. Vanderpool. 15
lblrl,
Secor v. Bell. 18 Ibid., 52:
Cow., 368.
Gay v. Rogers,

10158.
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to the foregoing

II.

pro

“Every arrest of a witness made contrary to the foregoing
provisions shall be absolutely void, and shall be deemed a con
tempt of the court issuing the subpoena; and every person mak
ing or procuring such arrest, shall be responsible to the witness
arrested for three times the amount of damages which shall be
found by the jury, and shall also be liable to an action at the
suit of the party who subpoenaed such witness, for the loss,
and damage sustained by him in consequence of
such arrest.”“°
“But no sheriﬁ or other oﬁicer, or person, shall be so liable,
hindrance

unless the person claiming an exemption from arrest, shall, if
required by such sheriff or ofﬁcer, make an aﬂidavit, stating,

That he has been legally subpoenaed as a witness to at
1.
tend before some court, ofﬁcer, auditors, referees or commis
sioners, specifying such court, officer, auditors, referees or com
missioners, the place of attendance, and the cause in which he
shall have been subparnaed; and,

That he has not been subpoenaed by his own procure
ment, with the intent to avoid the service of any process;
Which aiﬁdavit maybe taken by such officer, and when so
_
taken, shall exonerate such oﬁicer from all liability for not mak
ing such arrest.” ‘*1
V
By this statute a witness would not be privileged from arrest
unless he had been served with a subpoena, and is attending as
a witness."
When an arrest only is prohibited by law, the
service of a summons would not be illegal, but when service of
process is forbidden, it would include a summons.
2.

Who to be arrested.--The oﬁicer is authorized by the
§58.
warrant to arrest only the person named in the warrant.
He
his
take
care
that
he
arrest
no
other
must, at
peril,
person but
such as is described in the warrant; for if he arrest C. D. upon
warrant against A. B., C. D. may maintain an action for false
imprisonment against the oﬂicer, even although he be the person
a

actually intended to have been arrested, but by mistake is mis
51—C. L., § 10161.
52—(‘ole v. i\Ic(‘.lellnn, 4 Hill, 59.

49-—-C. L., 5 10159.
50—C. L., 5 10160.
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§59

is,

If, however, a ﬁctitious
described as A. B. in the warrant.“
name has been inserted, the arrest of the person intended will
If a person, whose real name is William, is
be justiﬁed.“
asked, before process against him, whether his name is not John,
he cannot maintain trespass, for he shall not
and he says it
be allowed to avail

himself

of the mistake which

he himself

occasioned."

is

is

is

is

a

gen
§59. Who to make the arrest.-The arrest must, as
eral rule, be made by the officer to whom the warrant
directed,
or by the person deputized for that purpose.“
It not neces
directed
sary, however, that the officer to whom the warrant
should be the person who actually makes the arrest, or even
within sight when the arrest
made; but he must be acting in
the arrest; he cannot go upon other business, or stay at home

a

a

third person to make it."
and send
The arrest may be made by the sheriff, his deputy, or by an
under sheril‘f,-"3 as well as by
constable, and, when necessary,
the officer may require suitable.aid, and for that purpose call.
warrant.-"9
upon other persons to assist him in serving
the

a

’s

it

When to be made.—The arrest may be made at any
§60.
It must not, however,
time after the issuing of the warrant.”
will
or
be
void."
But after escape,
be made on Sunday,
without the assent of the officer, the defendant may be retaken
Where, by the contrivance of the plaintiff
on Sunday."
party had been arrested on Sunday on criminal
attorney,
process, for the purpose of effecting his arrest on civil process,
and he was detained in custody till Monday, and then arrested
on civil process, the court ordered him to._ be discharged out of

3

§

§

5

§

ii

e.

for a private per
see, C. L.,
a warrant,
serve
978 and 2367.
57—Coylc v. llurtin. 10 Johns, 85.
58——(‘. L.,
2595.
2590; Firestone v. Rice,
59—(‘. L.,
71 Mich., 377; 38 N. W., 885.
to

3

56—For authority

son

the defendant is absent,
or
out oi’ the way to avoid an ar
rest. the oﬂicer may retain the war
rant
reasonable time, for the purpose
of making service.
As to what will
be a reasonable time. will depend
on
the circumstances ot the case:
month
may not be an unreasonable time:
Arnold v. Steeves, 10 Wend., 514.
61-—C. L.,
5916: Anderson et al.
v. Biree,
Mich.. 280; see. Peck v.
Caveii, 16 Mich., 11.
62—Nieh0ls
lngersoll, 11 J'ohn.,

s

110.

60—it

keeps

a

4

1

6

Cow.,
53-—Griswold v. Sedgwlck.
Wend., 126; Scott
456; same case.
We-nd., 555: Miller v. Foley,
v. Ely,
28 Barb., 630.
54—.-inte,
53.
llarwood,
Campb.,
55—Price
v.

155.

51
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defendant was seized on Sunday and
process out
of the exchequer, it was held that the arrest was void, and
could not be made good, even by a subsequent assent.“
A
defendant who had been brought into the State on a. criminal
detained

a

till next morning, and then arrested upon

charge, is not exempt from arrest, unless the criminal pro
ceeding is merely a pretext to bring him within the power of
civil process.“
§ 61.

Where arrest may be made.--The arrest may be made
within the county.°‘-" No man can be arrested in

at any place

his own house,

if

the outer door be shut. The ofﬁcer cannot
break open an outer door or‘ window of the defendant’s house
to make an arrest ;°" but after he has obtained peaceable ad
mission at the outer door, he may break open an inner door,
even if it be the door of a lodger, after requesting ad1nittance.°3

But this privilege is conﬁned to the defendant’s dwelling house,
and does not extend to a store, barn, or any outhouse discon
nected from the dwelling house, and forming no part of the
curtilage.” And it extends only to the dwelling house of the
63—Weils

v.

Gurney,

8

B.

8:

tenant:

C.,

Swain

v.

Mianer,

8

Gray,

182.

769.

64_—Lyford v. Tyrrel, Anst.. 85.
65—William v. Bacon, 10 \\'end.,
636; Lucas v. Albee, 1 Denio, 666.
But see, Re Frank Cannon, 47 Mich.,
481; 11 N. W., 280.
66——C. L., § 2367.
67—The ofllcer may not break the
outer door to gain admittance, and it
resist:
so, the owner may
he does
People v. Hubbard, 24 Wend., 369;
Curtis v. Hubbard, 4 Hill, 437; Glover
6 Hill. 597; Stearns v.
v. Wittenhali,
Vincent, 50 Mich., 219; 15 N. W., 86.
The command of one known to be an
is suﬂlcient protection for one
otﬁcer
Firestone v. Rice,
called to assist:

protection
The
dwelling
of
the
against entry for the service of process
is in the outer door only, and it is
optional with the owner to take that
protection by closing that door against
the officer, or to waive it by allowing
him to enter.
If the oiﬂcer once gains
entrance through the outer door with
out torce or fraud, the privilege is
gone, and he may force open any other,
or inner door, ii.’ necessary, to make
complete service oi’ his process: Stearns
v. Vincent, 50 Mich., 219-220; 15 N.
W., 86.
69—llaggerty
v. Wilber, 16 Johns.,

supra-.

The curtilage is the space or yard
including the dwelling house and the
customary outbuildings standing near
thereto and used in connection there
with—and
it is said that this space
need not be surrounded by a fence;
the barn used by a family and stand
ing within eighty feet of the dwelling,
and an outbouse standing thirty-six
feet from :1 ﬁshcrman‘s dwelling, in
which he was accustomed to dry his

68—Lee v. Gansel, 1 Cowp., 1; Rat
clltte v. Burton, 3 B. 8: P., 223; Hub
bard v. Mace, 17 Johns., 127; Will
iams v. Spcnccr. 6 Johns., 352; Sted
man v. Crane, 11 Met. (i\lass.),
295.
Where a house is leased to several,
having a distinct
portion. the
each
door through which the rooms of each
immediately
are
particular
tenant
is the outer door as to such
reached

287.
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defendant; for if he be in the house of a stranger, the oﬁicer,
after demand and refusal of admission, may break open the
outer door to arrest him. But an oﬁicer cannot justify break
ing the outer door of the house of a stranger upon susp'ic1'on
that the defendant is there; he is justiﬁed or not by the event;
if the defendant was actually in the house, the oﬁicer is pro
If, after the defendant is arrested, he
tected; otherwise not."
escapes into a house, the officer will be justiﬁed in breaking
even the outer door to retake him."

How arrest to be mado.—The arrest is usually made
§ 61a.
by actual seizure of the person; but any touching, however
slight, of the defendant’s person, is suﬁicient for this purpose;
and where the officer had laid hold of the defendant ’s hand as
he held it out of the window, it was deemed sufﬁcientiz But
the manner of arrest is not conﬁned to corporeal seizure; the
law is well settled that no manual touching of the body, or
actual force, is necessary to constitute an arrest and imprison
ment.
It is suﬂicient if the party be within the power of the
ofﬁcer and submits to the arrest."
Where the oﬁicer entered
the room in which the defendant was, and locked the door, tell
ing him at the same time that he arrested him, the court held
have been held to be within the
curtilage:
2
See. People v. Taylor,
250; Pond v. People, 8 Mich.,
Mich.,
in the law'.o! burglary, and for
150.
break
the punishment of hurglarious
ing, the dwelling house is deemed to
include whatever is within the cutti
lage, even if not included within
the
dwelling. ii’ used with it for domestic
supra;
People v. Taylor,
purposes:
Mich.,
142;
I'ltcher v. People, 16
Stearns v. Vincent, 50 i\ilch., 219: 15
But it seems that for
N. W.. 86.
the purpose of protecting the owner
against an oliicer who seeks to enter
dwelling
the
process,
to serve civil
house is deemed to be only the house
or that part of the building occupied
by the family
for dwelling purposes.
Thus if the owner occupies and uses
the lower story of his building us a
store or shop, and the upper story for
a dwelling place for himself and fam
iiy, the latter only will be deemed his
house,
notwithstanding
in
dwelling
nets,

and egress to and from the store
and dwelling part may be through the
same outer door.
And in such case the
door within the building opening into
that part occupied for domestic pur
poses will be deemed the outer door
of his dwelling house:
Steurns v.
Vincent, 50 Mich.. 209, 219, 220; 15
N. W., 86.
And it is held, that when
a building is leased in distinct portions
to several tcnnnts, the door to the
part occupied by each tenant is to be
deemed the outer door of his dwelling
house, and that an oiﬂcer,
though he
may be lawfully within the building.
has no right to force such door for
the‘ service or process.
Swain v. l\iiz
ner, 8 Gray, 182.
70—~Johnson
v. Leigh, 6 'l‘aunt., 246.
71—Alien v. Martin, 10 Wend., 300:
and see, pool, as to serving execu
tions.
72—l Ventris, 396.
7.'l——(‘-old v. Bissell, 1 Wend., 215;
Wood v. Lune, 6 C. & P., 774.
gress
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arrest. Mere words, however, such as telling
a man you arrest him, or the like, cannot, of themselves, amount
If the oificer says,
arrest you,” and the
to an arrest."
but
if
the
party acquiesce in
runs
it
is
no
away,
escape;
party

it

to be a good

“I

the arrest, and goes with the oﬂicer, it will be a good arrest."
Where a sheriif’s oﬂicer, having a warrant to arrest a party
for debt, went to the party and read his warrant to him, told
him that, as he knew him, he would take his word, but that
for bail to be
put in, proceeded to the party’s attorney, to let him know
was held that

was no arrest."

it

it

it,

he must give bail, and then, having taken a fee

_

is

J

The remarks of Cowen, ., in Connah v. Hale," illustrate this
He says: “In the consideration of trespass, what
question.
better settled than that between actual force and
distinction

it

implied or constructive force? A.’s horse steps over the imagi
from B.’s. A. may himself be
nary line of his farm dividing
broken
the close, even though there
having
forcibly
sued as
was no fence.

of

S0

mere

words.

a

J

person send
Abbott, Ch.
., ‘If
other in charge for felony, and
charged he must go with him, on
prevent the necessity of actual

for

Thus, in the language of
a constable and give an

constable tell the party
which the other, in order to
force being used, expresses
an imprison
his readiness to go, and does actually go, this
ment, and gives the party thus consenting to go an action of
Again, by Best, Ch. ., ‘I should think
false imprisonment."'8
constable told me that
must go t0_
an imprisonment

'I

a

it

if

J

is

the

I

a

it

if

a

is

I

I

if

should know that
refused, he would
Union Hall; for
think
amounts to
trespass.’ 7° The distinc
compel me.
between an apparent act of authority and
tion
request; as
an oﬁicer having civil process, out of respect to the party or

the company, merely requests him to come to him, or to ﬁx
his time and go and give bail; he either going oﬂ’ and paying
no heed to the request, or afterwards volunteering to give bail.
cases, trespass against the person cannot be sus

1

8'.

Radford.

C.

&

v.

3

76—George

&

1

1

6

79—Chlnn

158.

P.,

361.

464

54

v.

Morris,

C.

Moo.,
Wend.,
8:

77-23 Wend., 462.
Ry.
78-—-Poeock v. Moore.
321; and see, Gold v. Blssell.
210, 215.

74—Rex v. Sherman, Hal-dw., 304:
M041, 173; Fuller
Genner v. Sparks,
v. Bowker, 11 Mich., 212, 213.
P.,
C.
’75—Russen v. Lucas,

2

In the latter
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No dominion is here exercised; and the person never
was in the oﬂicer’s custody.”
The assent of the officer to the escape of the defendant
whom he has arrested upon a warrant does not prevent the
oﬁicer from retaking him or arresting him anew.“
tained.5°

§ 62.

Authority and

cause

A regular oiﬁcer

for arrest to

be made known.

is not bound to exhibit his authority or process
when he arrests a defendant, but a special deputy must." But
after the party has been arrested, the ofﬁcer, if required, is
bound to inform him of the substance of the warrant.
And
even before the arrest, the oﬁicer should, ih some manner, make
known that he comes in his official character, or he may be law

fully resisted.”
§63. Aid to a.rrest.—“Any sheriif, deputy sheriff, coroner
or constable may require suitable aid in the service of process
in civil or criminal cases, in preserving the peace, or in appre
hending or securing any person for felony or breach of the
peace, when such officer may have power to perform such duty;
and when any such officer shall ﬁnd resistance made against the
execution of any process, or shall have good reason to believe
that such resistance will be made, he may take the power of the
county, and proceed therewith in proper person to execute
’
such process. "*4
B0—Russen v. Lucas. 1 Ry. & M.,
26: 1 C. 8: P.. 158; Berry v. Adamson,
6 B. & C.. 528.
81—Arnoid
v. Steeves,
10 Wend.,
515.

82—Ibid.,
2

and Bellows v. Shannon.
86.
the special deputy refuse to show

Hill,

If

his warrant when making the arrest,
the defendant will be justiﬂed in re
sisting:
Frost v. Thomas, 2-4 Wend.,
418.

'

83—Beiiows v. Shannon. 2 Hill. 86:
see. Drennan v. People, 10 Mich.. 169.
Upon the question of what is the duty
of the arresting omcer as to furnish
ing the person to be arrested with in
formation as to the authority of the
arresting oﬂicer. or as to the cause
for the arrest. there is not entire ac
cord among the authorities.
While it
may not be necessary
in ail cases to
exhibit the warrant
for the arrest.

yet it is essential that in some way
the arrested person
shall be informed
that the arresting person has author
ity to make the arrest, and as it
seems also, of the cause for the ar
rest:
Drennan v. The People, 10
Mich., 169.
See. also, State v. Taylor,
70 Vt., 1; 39 Ati., 447, and particu
iariy an exhautive note to this case
as reported in 42 L. R. A.. 673, on
“what information is an accused per
son entitied to at the time of his ar
rest."
For a very fnii discussion of the lia
bility of an officer for making an ar
rest. see note to Leger v. Warren, 62
Ohio St.. 500: 57
E.. 506. as re
ported in 51 L. R. A., pages 193-225.
For a general
84—C. L.. Q 2590.
discussion of the posse comitatus—the
authority of the commanding oti‘icer—
the duties of those commanded-their
liability
for refusal
protection——their
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constable cannot take security for the appearance of
before the justice; and such security, if taken,

The

the defendant

would be void.“

§64. Of the ret1u'n of a warra.nt.—Aithough the stat
ute“ requires the arresting officer forthwith to take the ar
rested person before the justice, it means that the oﬂicer shall
If the time be unseason
do it as soon as he reasonably can.
able, as in the night, or if there is danger of a present rescue,
the oﬁicer may secure

the defendant in a house or other safe
place until the next day, or such time as it may be reasonable
to take him before the justice. He cannot delay taking the de
fendant before the justice to give the plaintiff an opportunity
to collect his witnesses.“
So, if the justice who issued the war
rant is unable to try the cause, the ofﬁcer has a right to detain
the defendant for a reasonable time, while making a bona ﬁde
magistrate to hear it. Where the justice, upon
being brought before him, after calling the par
ties, declares himself unable to try the cause, and directed them
to go before another justice, it was held that the proceeding
did not preclude the oﬁicer from taking the defendant before
effort to ﬁnd

a

the defendant

another justice."
The defendant must be actually arrested and brought person
essential to the jurisdiction of
a judgment by confession, ren
dered upon the warrant, though upon a return ‘regular upon its

ally before the justice; this is
If it is not done,
the justice.
face,

of

the

defendant

as in custody, and made

by a person

/
to ;|oin—see note to Robinson v. State,
93 Gs... 77: 18 S. E., 1018, as reported
in 44 Am. St. Rep., 127.
85—Miilard v. Canﬂeid, 5 Wend.,
61.

86—C. L., 5 726, quoted ante, § 56.
4 B. & C..
87—Wright
v. Court,

596.

And where u justice issued a war
rant for the arrest of an individual
late on Saturday night. with an en
dorsement thereon directing that the
accused should be committed until the
following Monday for examination, and
the constable arrested the accused the
same evening and committed him to
‘

jail without ﬁrst taking him before

the

Held, that the justice had
magistrate:
his authority,
and that he
exceeded
and the constable were both trespas
sers; and the court said:
“No doubt
being
accused
justice.
on
the
the
brought before him, may detain him a
reasonable time for examination, but
the difiicuity
here is, the justice or
to be committed
dered
the accused
being brought
before
without
ﬁrst
Pratt v. Ilill. 16 Barb.. 3032
him :"
ruling in Edwards v.
see, a similar
Ferris, 7 C. & P., 542.
Steeves,
v.
8S——Arnoid
10 Weud.,
515.
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regularly authorized for that purpose, will be coram non judice,
and void; and all persons acting under it will be trespassers."
Notice of arrest to plaintiﬂ'.—The oﬂicer is required to
notify the plaintiff of the arrest.” This provision is somewhat
vague, and in some cases may be attended with difficulty, as
§ 65.

when the plaintiff resides at a distance from the justice, or the
place where the arrest is made. If the plaintiff resides out of the
county, the constable, of course, would not be required to go
But if he resides in the
out of the county to give him notice.
county, it would seem that it would be the duty of the constable
to give him notice. How the notice is to be given, whether per
or by leaving a notice at his dwelling house or place of
in his absence; and whether the notice is to be given by
the constable in person or by a messenger, or by a notice in
writing, are questions somewhat doubtful.
Probably, however,
a notice in writing from the constable,
sent by a third person,
and served by delivering it to the plaintiff, or by leaving it at
his dwelling house or place of abode, in his absence, would be
suﬁicient, if the constable could not conveniently do it in per
sonal

abode,

for it is
apprehended that the constable would not be justiﬁed in carry
ing the defendant to a. remote part of the county, in order to
notify the plaintiff ; and he cannot leave the defendant in the
custody of another person while he goes to notify the plaintiﬁ‘.
It would be proper, in all cases, when the plaintiff does not

son.

This would

seem to be sufﬁcient from necessity,

reside near the justice, that he should authorize some person
who does, to attend to the suit for him, and give the constable
information thereof, and in such case notice of the arrest to
such person would be

suﬂ"1cicnt.“1

Form of the return.-The oﬂicer is required to return,
§ 66.
upon the warrant, in writing, signed by him, the time and man
ner in which he executed the same, and whether he has or has not
notiﬁed the plaintiff .92
In case the defendant is taken before some justice other than
the one who issued the warrant, it would seem necessary that
the reason of it should be mentioned in the return."
Smith, 17 Wend., 517: Wheeler v. N.
A: H. R. R. Co.. 20 N. Y., 417.
93--C. L., 5 728; People v. Fuller,
17 W€nd., 211.

Y.

I

[;.,

89—Colvln
V. Luther. 9 Cow., 61;
Blgelow v. Stearns. 19 .‘lohns'.. 39.
90—C. L.. 5 725.
Treatise, 57.
91—Edward's
743; see. Stewart v.
92—C.
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After the defendant is brought before the justice,

he

is,

or

§67

in

is

is

law, still in the custody of the oﬁicer until the justice directs
If the cause adjourned by the defendant, he
his release.
to continue in the custody of the officer who made the arrest

during the
required in

time of adjournment,
case

unless he gives the security

of adjournnient.“

a

it

is

is

If the defendant
privileged or exempt from arrest, he
must plead his privilege in abatement, or move for his dis
charge before pleading in bar, for such a plea will be a waiver
discharge, since
of his right to
admits that he
properly
in court for the purposes of

the

suit.”

§

Cause to be tried, v§hen.—“When the defendant shall
be brought before the justice on a warrant, the justice shall then,
or within three days thereafter, unless the parties agree to al
67.

a

longer time, or there be an adjournment, proceed ~to
low
hear, try and determine the cause.”9°
In case the plaintiff was not notiﬁed of the arrest by the
oﬂicer, the justice might allow a reasonable time for that pur
reasonable time should be allowed the plaintiff to
make his arrangements for the trial; and until the expiration
of such time, the justice ought not, in either case, to discharge
pose.

So,

a.

is

a

is

is

it

§

material witness, etc.—It
Transfer where justice
made to appear that the justice
provided” that in case
68.

is

the defendant from custody.

a

material witness or has advised or counseled respecting the mat~
ters involved that the cause shall be transferred to the nearest
qualiﬁed justice in the county. Such showing must be by aﬁi
davit, and can be made by the defendant only. Costs up to the
time of removal with transcript fee of ﬁfty cents must be paid
The statements in the
condition of removal.”
or tendered as

merits:

Petrie

v.

Fitzgerald,

Daly.

405 .

96-C.

342.

L.,

97——-C. L.,

n

per
The exemption from arrest is
sonal privilege which can be waived,
and the waiver is complete when the
party fails to claim it at once. and
does some act in the cause in reference
on the
to his appearance or defence

viii.
30

727.
835.

QR-—-Oakley v. Dunn,
N. W.. 96.

99—Ibid.

58

§

Hill,

§

“ Adj u rnment"
.
Crandall,
6

v.

o

oat

95—R.andall

,

-- See,

p

94

1

aﬁidavit cannot be contradicted.”

See.

1108!, chap.

63 Mlch.,

496;

