CHAPTER III.
ESTATES OF FREEHOLD

For
ANONYMOUS,

in Common

NOT OF INHERITANCE.

Several Lives.

Pleas, Trinity Term,

Moor

I.

3

Edw. 6.-—A. D. 1550.—

8.

S., habendum to him for life and for the lives
HALES,
son.
It seems that he shall
have an estate for his own life, and that the limitation for the lives of
the others is void, and that there was no right to the occupant in the
case.
BROWN,
., agreed that there was no right of occupant, but he
held that this inured by way of remainder, the one after the other.
MONTAGUE, C.
., held that they should have an estate for the lives of

Land was leased to

J.

Jane his wife and William his

J
J

all, and that the occupant had right.

UTTY DAIJES CASE, in

Common Pleas, 32 E1lZ.—A. D. 1591, Cro. Eliz. 182.

A lease was made to J. S. “to have and to hold to him and his assigns
for his own life, and for the life of A and B.” J. S. died. Is his estate
because one cannot have a greater estate of freehold than
determined,
his own life?
ANDERSON, C.
., and the court held clearly that it is a good limita
tion, and he has an estate for all their three lives; for although he him
self cannot have an estate but for his own life, yet he may have it to
grant to another, and the habendum for their three lives is a good limit
ation, and by his death the estate is not determined, but occupanti con
ceditur.

J

HILLS

A

v.

HILLS, Moor

876.

Jac. I.—-A. D. 1605-15?

man made a lease for years rendering rent during his life and the
This is during the life of the longest liver of them. So

life of his wife.
adjudged.

ROSSE’S CASE, in K1ng’s Bench, }ﬂch.,
13, Moor 398, 399, Gold.

41 & 42 Eliz.-—A. D. 1600—5 Coke
157, Cro. Eliz. 491.

Ejectione ﬁrmae between Peter Rosse and Aldwick.
A lease is made
to A and his assigns, habendum to him during his own life and the
lives of B and C. If this limitation during the lives of B and G was
(82)
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FOR SEVERAL LIVES.

void or not was the question.
It was adjudged that the limitation was
It was objected that when a man has two estates in him, the
good.
greater shall drown the less, and that an estate for his own life is higher
than for the life of another; and therefore an estate for his own
life and for lives of others cannot stand together. It was answered and
resolved, that in the case at bar the lessee had but one estate, which has
limitation during his own life and the lives of two others, and he had
but one freehold; and therefore there cannot be any drowning of
estates in the case, but he had an estate of freehold to continue during
these three lives and the survivor of them.
\Vaste by Life Tenant.

ANON, In the Common Pleas.—A. D. 1303, Mich.,
Year Books 480.

31

Edw. I, H0rw00d’s

it,

In a writ of waste of a mill, if the defendant say that the post and
other timbers were carried away by an inundation, and can aver
he
shall not answer for the waste. per BEREFORD.
BOLT

v.

LORD SOMMERVILLE, in English High
ity Term.-—A. D.

1737-—2

Eq.

Cas.

Court of Chancery, Trin

Abr.

759.

_

a

if

it

a

A

very considerable real estate was limited to Mrs. Rolt (who after
wards married the defendant the Lord Somerville) for life, without im
peachment for waste, remainder to the plaintiff Rolt for life, without
impeachment for waste, with several remainders over. The defendant the
Lord Somerville, to_ make the most of this estate during the life of his
wife, pulled down several houses and out-buildings upon the estate, and
sold the same, and took up lead water pipes that were laid for the con
veyance of water to the capital messuage and disposed thereof; and he
also cut down several groves of trees that were planted for the shelter
and ornament of the capital messuage.
bill was brought by
Upon this
the plaintiff to compel the defendant to account for the money raised
by the particulars before mentioned, and to put the estate in the same
was before.
To this the defendant demurred,
plight and condition that
and thereby insisted that this waste was committed by tenant for life
without impeachment for waste, and therefore he was not liable to be
called to account for what he had done, either in law or in equity; and
he was, yet the plaintiff could not call him to account, because he was not
remainder man of the inheritance.

a

is

Loan CHANCELLOR HARDWICKEZ——-Tl1ough an action of waste will not
lie at law for what
done to houses or plantations for ornament or con
venience by tenant for life without impeachment for waste, yet this court
hath set up
superior equity, and will restrain the doing such things on
the estate. In Lord Barnard’s Case the court restrained him and ordered
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the estate to be put in the same condition.
In Sir Blundel Charletorfs
Case the master of the rolls decreed that no trees should be out down that
were for the ornament of the park; but Lord Chancellor King reversed
that, and extended it only to trees that had been planted in rows. My
only doubt is as to the trees that have been cut down, for if this bill had
been brought before such trees had been cut down as were for the orna
ment and shelter of the estate, this court would have interposed.
But
here the mischief is done, and it is impossible to restore it to the same
condition as to the plantations, and therefore it can lie in satisfaction
cannot say the plaintiff is entitled to a satisfaction for the
only; and
timber which is a damage to the inheritance; yet as to the pulling down
of the houses and buildings and laying the lead pipes, they may be re»
In the case of my Lord Ber
stored, or put in as good condition again.
nard there were directions for an issue at law to charge his assets with
the value of the damages, he not having performed the decree in his

I

life-time.
The demurrer was allowed
but overruled as to the rest.

CLEMENCE

v.

STEERE, R. I.

as to

satisfaction on account of the timber,

Sup. Ct., 1850.-—1 R.

I.

272, 53

Am. Dec.

621.

ACTION of waste. The defendant was devisee of a life estate in the
The plaintiff, who was also
premises under the will of W. C. Steere.
executor of the will, claimed under a conveyance from a devisee of the
reversion.
The facts sufficiently appear from the charge of the court.
This is an unusual form of action in our
By Court, GREENE, C.
courts; but it is an action well known to the law, and established in
our state by statute nearly two centuries ago. And it is a wise pro
vision; for unless there were some such remedy provided, the owner
of the reversion, having no right to enter upon the premises, would be
left at the mercy of the tenant for life. Although very stringent, causing
a forfeiture of the estate wasted, it was designed to promote good hus
You are, there
bandry, and should be fairly and reasonably enforced.
fore, to entertain no prejudices on account of the nature of the suit,
nor on account of the relations of the parties.
They should stand be
fore you divested of everything calculated to move either sympathy or

J.

prejudice.
_
The question for you is, Has waste been committed in any or all the
will go over the charges separately.
ways in which it has been charged?
The defendant is charged with having converted meadow land into
pasture land. In England this would be waste. But we are not to apply
the English law too strictly.
Our lands are, in many respects, cultivated
land
in
and this difference is to be taken
from
England;
differently
into account.
Here it is necessary to show that the change is detri
mental to the _inheritance, and contrary to the ordinary course of good
husbandry. If in this case the change injured the farm, or was such
a change as no good farmer wouldmake,
it was waste: Greenl. Cruise,

I
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tit. 3, c. 11, sec. 18; 3 Dane’s Abr., c. 78, art. 5; Harrow School V.
Alderton, 2 Bos. & Pul. 86.
It is said that the pastures have been permitted to become overgrown
with brush.
In England that would be waste, but you would not ex
pect so high a state of cultivation in Burrillville as in England, or as
in the vicinity of a populous city. There must be such neglect in
cutting the brush as a man of ordinary prudence would not permit;
and if there was in this case such neglect, it is waste.
Another item is the cutting and selling off the farm ﬁfteen cords
of wood.
The tenant for life has a right to cut only so much wood
as is necessary for fuel and repairs.
Therefore to cut wood and sell
it off the farm is waste, beyond a doubt. The defense set up is that the
plaintiff assented to it. If he has assented, either before or after the
cutting, he has no right to claim a forfeiture of the estate on that ac
count.
You will consider in connection with this point the relations
sustained by the parties. This estate was charged with the comfortable
As owner of the reversion, the plaintiff is
support of the defendant.
bound to provide for her ; and as executor, the will obliges him to sell
the estate for her maintenance if necessary.
Now if the sale of the
wood went for the support and so relieved the estate of the charge for
her support, this is a fact for you to consider in connection with other
facts bearing upon the question of his assent.
Another charge is cutting hoop-poles.
Hoop-poles are timber trees
in the earlier stages of their growth. This would be waste, unless it
is the ordinary mode of managing the farm. It may be as usual for
tenants to cut hoop-poles, when of the proper size, as to harvest the
potatoes or fruit; and it would be wrong to make that waste which would
not be waste in an ordinary tenant for a term of years: Greenl. Cruise,
tit. 3, c. 11, sec. 5, and note; 4 Kent’s Com. 76, 77._
Then there is a charge not only for not repairing the house, but also
for tearing it down.
Now, in regard to the question of repairs, if the
life tenant receives a house in such a state as not to be reparable, or so
dilapidated that the expense of repairing would be beyond the value
of the house, he is not bound to repair, and may leave it to its natural
But if the house is such that repairs would make it
destruction.
But in regard to the charge
tenantable, he is bound to make them.
of tearing the house down, the fact that it was not tenantable is no
excuse.
Whatever may have been its value the reversioner had a right
If he consented to the demolition, that indeed alters the case;
to it.
and you are to look to all the circumstances of the transaction and the
If the house was torn down
parties for the evidence of the consent.
after she left the premises, and neither by her direction nor permis
sion, she is responsible: Greenl. Cruise, tit. 3, c. 11, secs. 21, 30;
4 Kent’s Com. 77; Fay V. Brewer, 3 Pick. 203.
The defense is that it did
She is charged with removing the crib.
not belong to the inheritance, that it was placed by the life tenant
upon a rock and not aﬂixed to the freehold. If this was the case, it
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is not waste.
She is charged with tearing down the barn.
This is an
important part of the farm. The defense set up is that it was so old
and unstable that she feared it would fall upon her cow. If there was
any such danger she had a right to tear it down, unless its dilapidated
condition resulted from her neglect to repair. There are also charges
of tearing boards from the buildings and destroying the fences, which
if proved amount to waste.
You will perceive that there are various portions claimed to be
wasted.
Waste in any particular place forfeits the place, as waste in
the woods forfeits the woods, in the meadow forfeits the meadow.
A
destruction of the dwelling-house forfeits the whole place.
You are
And, in
to ﬁnd the place forfeited where the waste was committed.
addition, you are also to assess the damages for the place wasted, over
and above the value of the place.
Verdict for the plaintiff, in that there has been waste of hoop-poles
in the pasture, with damages in the sum of twenty-ﬁve dollars.

CALVERT

v.

RICE, in Ky.
351,

J.

Sup. Ct., May 12, 1891.—91 Ky. 533, 16 S. W.
34 Am. St. Rep. 240.

This is a controversy between the appellants who are
tenants, and the appellees, who own the inheritance, and arc
It is a petition
entitled to the possession when the tenancy expires.
in equity, with an injunction to stay waste. W. H. Duvall owned at
his death a tract of three lll111dI'e(l and twenty-ﬁve acres of land lying
on the Maysville and Mt. Sterling Turnpike, in the county of Mason.
At his death seventy-ﬁve acres of this tract including the dwelling, was al
She subsequently married the ap
lotted to his widow as her dower.
pellant, Jesse Calvert, who has been cutting the timber on the dower
land, and converting it into rails for the use of the dower tract. The
ﬁrst husband, Duvall, left one child surviving him, who married the
appellee, Rice, and they instituted this action, asking that the appel
lants be enjoined from cutting any trees on the dower and from com
mitting waste.
The testimony is conﬂicting as to the number of trees cut- and used
on the premises by the appellants in repairing the buildings and the
fencing. The appellant admits the cutting about ﬁfteen trees, and the
The main contention arises
appellees say that he cut at least twenty.
from the scarcity of timber on the entire farm, it appearing that all
the timber is on the dower tract, and covers only about ten or twelve
It
acres of the dower land, and some of that timber is in the yard.
that
was
in
the
and
tree
was
cut
one
that
yeard,
standing
only
appears
that seems to have been decayed, and in such close proximity to the
dwelling as subjected it to danger if the tree should fall.
this case is to be determined upon the idea that there is not a
suﬂiciency of timber on the dower to keep in repair the entire tract,
then the injunction ought to go, for it is evident that there is not more
PRYoa,

the
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is,

than a suﬁiciency of timber to keep up and continue in permanent re
pair the dower tract. The scarcity of timber, however, does not prevent
its use by the life tenant in repairing the buildings and fencing on the
It only requires that he should be the more careful in its
premises.
use, and only cut so much as would be used by a prudent man when in
possession and the owner of the fee, and necessary to keep the premises
in repair. It is the duty of the life tenant not to permit the premises
to go to destruction for the want of repairs, and particularly when th.ere
is timber on the place from which the repairs may be made.
It is
better for those in remainder that the life tenant should keep the prem
ises in repair, so that when the term expires the owner of the fee re
ceives it in good condition, than to be compelled to receive it as a
ruined and dilapidated farm. There is no doctrine better settled than
that of the right of the tenant for life to take reasonable estovers
from the estate, but not to such an extent as to work an injury to the
inheritance; and what is meant by this injury is, that the tenant shall
not make an unreasonable use of this right.
The right to timber for
ﬁrewood and repairing buildings is an incident to every life estate to
be used for such purposes when on the land.
The tenant has no right
to cut and use rail timber for ﬁrewood when there is other timber that
might be used for that purpose, or to even cut and use young and grow
ing timber that would not make more than four or ﬁve rails to the cut
This would be an unreasonable use of it. The
for fencing purposes.
proper use of the timber by the tenant, as is said in the text-books
and reported cases, “is to give the tenant necessary fuel that he may
remain on the premises, and suﬂicient timber to keep the fences and
buildings in repair”: 2 Bla. Com., Padelford v. Padelford, 7 Pick.
152; Miles V. Miles, 32 N. H. 147; 64 Am. Dec. 362.
Why is it not to the advantage of the remainder-man that the prem
It is not required or expected of the
ises should be kept in repair?
tenant that he shall expend his money in buying plank or lumber to
improve fences and keep the premises in repair, so that the timber
may pass from him to the inheritance untouched, although its judicious
The owner of the fee would
use may lessen the value of the estate.
use this timber if without means to purchase other material, and so
would any prudent farmer. He would not cut the timber in the yard
left for ornamental purposes, nor could the tenant, without being guilty
of waste; but ordinary woodland can be used in a prudent manner for
and that use or the right to use the
the use of the premises,
timber not having been abused by the tenant, we see no reason for an
injunction, the effect of which would be to enrich the inheritance at
the expense of the life tenant.
The judgment
therefore, reversed, with directions to dismiss the
petition.
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MARSHALL

v.

NOT OF INHERITANCE.

MELLON, in Pa.

Atl.

201, 57 Am.

Sup. Ct., Jan. 4, 1897—179 Pa. St. 371, 86
601, 35 L. R. A. 816.

St. Rep.

Assumpsit for rent due on an oil lease.

Plaintiff

Judgment

for defendants.

appealed.

J.

In Stoughton’s Appeal, 88 Pa. St. 198, we said: “Oil,
GREEN,
however, is a mineral, and, being a mineral, is part of the realty:
Funk v. Haldeman, 53 Pa. St. 229. In this it is like coal or any other
mineral product which in situ forms part of the land.” In Gill v. Weston,
110 Pa. St. 312, we said of petroleum, “It is a mineral substance ob
tained from the earth by a process of mining, and lands from which
it is obtained may with propriety be called mining lands.” In West
moreland Nat. Gas Co. V. De Witt, 130 Pa. St. 235, we said: “Gas,
it is true, is a mineral, but it is a mineral with peculiar attributes.”
In Blakely V. Marshall, 174 Pa. St. 425, a lease for oil and gas pur
poses was made by lessors who were tenants for life and also as trustee
for those in remainder. The leased premises proved to be productive. A
question arose upon a case stated as to the interests respectively of the life
tenants and those in remainder. The life tenants claimed the whole of the
oil, and for those in remainder the same claim was made. The court below
appointed a trustee to receive all the oil due to the lessors, and to invest
the proceeds, and pay the interest annually realized therefrom to the life
tenants during their joint lives and the life of the survivor, and, at the
death of the latter, to pay the principal to the remaindermen. This court
sustained the court below and said: “As was said in Stought0n’s Appeal,
88 Pa. St. 198, and other cases in the same line, oil in place is a mineral,
An oil lease investing the
and, being a mineral, is part of the realty.
lessee with the right to remove all the oil in place in the premises, in
consideration of his giving the lessors a certain per eentum thereof,
is, in legal effect, a sale of a portion of the land, and the proceeds rep
resents the respective interests of the lessors in the premises.
there
be life tenants and remaindermen, the former are entitled to the en
joyment of the fund (interest thereon) during life, and at the death of
the survivor the corpus of the fund should go to the remaindermen.”
This distribution was made because all the interests concurred in
making the lease, and it was to the manifest interest of all that the oil
be
taken from
the
land lest
should
it should be drawn
other
wells on adjacent premises.
In that respect,
away
by
of course, there is a difference
between oil and gas, and solid
minerals, but in respect of the interests of life tenants, as contrasted
with those in remainder, there was no departure from the common-law
rule that tenants for life only may not open new mines or take minerals
from the premises, except in case of mines opened by the former owner.
This was recognized in Westmoreland Coal Co’s Appeal, 85 Pa. St.
344, where we held that while the life tenant’s right to work previously
opened mines was undoubted, there was no right in a life tenant of sev
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eral tracts to open a new mine on one of the tracts upon which no
previous opening had taken place.
Mercer,
., said, in the opinion:
“Neither tract is appendant or appurtenant to the other.
If she had
a life estate in the distant tract only, the fallacy of claiming a right
to remove the coal therefrom would be most manifest.
The unanswer
able reason would be that the mine on that tract had never been opened.”
We see no difference between the present case and those cited, so far
as this question is concerned.
The plaintiff was but a tenant for life
of the premises in question.
There-had never been any oil or gas op
erations commenced on the land before her estate for life accrued.
She had no right therefore,
to operate
for oil or gas herself,
and she could not give such a right to any lessee from her.
Neither
the original lessee nor the defendants, his assignees, ever held any such
right.
They would have been trespassers if they had undertaken to
exercise such a right.
The lease was “for the sole and only purpose
of drilling and operating for petroleum, oil, or gas,” and “to have and
to hold the said premises for the said purpose only.”
All the terms
and conditions of the lease relate to that purpose alone, and no right
to the use of the surface for any other purpose is conferred.
It is
manifest, therefore, that as no interest whatever was acquired under
the lease, the lessees are under no obligation to pay for a right or
privilege which they never obtained, or in damages for not performing
an illegal covenant therein.
We think the judgment entered by the
court below was entirely right.
seems to us, however, in view of the .peculiar character of oil and
gas as being fugacious in their nature, and liable to be diverted by
operations upon other adjoining or near-by lands, in order to preserve
the interests of both life tenants and remaindermen, it would be well
for the legislature to make such enactments as would enable the owners
of this class of lands to secure to themselves the beneﬁts of such minerals
as these.
As it is now, the law is not eﬂicacious to that end.
Judgment aﬁirmed.
To the same effect see Swayne v. Lone Acre Oil Co. (1905), 98 Tex. 597,
86 S. W. 740; Keon v. Bartlett (1895), 41 W. Va. 559, 23 S. E. 664, 56 Am.
St. Rep. 884, 31 L. R. A. 128.
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Acquiring Adverse Title.

WHITNEY

V.

SALTER, in Minn.
N. W. 755,

Sup. Ct., Nov. 22, 1886-86
Am. St. Rep. 656.

lﬂnn.

103, 30

1

Ejectment by the administrator of Ann Salter; who died possessed of
term for 100 years subject to a mortgage for $555 and a mechanic’s lien
for $884, and left a will by which she devised the term to the defendant
William Salter, her husband, for life. After her death the liens were
foreclosed and the purchasers at the sale conveyed their interests to de
fendant William. The court directed a verdict for defendant, and plaint
iﬁ appeals from an order denying a motion for a new trial.
a
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a

.
tenant
The established doctrine
that
the purchase of an encumbrance upon, or an
adverse title to, the estate, will be regarded as having made the pur
chase for the joint beneﬁt of himself and the reversioner or remainder
man. The law will not permit him to hold
for his own exclusive beneﬁt,
the reversioner
or remainderman will contribute his share of the
sum paid.
the life tenant in such case pays more than his propor
creditor of the estate for that
tionate share, he simply becomes
amount:
Washburn on Real Property, 96; Daviess o. Myers, 13
also the settled doctrine, that
life tenant of
B. Mon. 511. It
renewable leasehold estate renews the lease, the law will not permit
him to do so, for his own exclusive use, but will make him
trustee
for the reversioner or remainderman. And this
so even although he
was not required to renew: Bissett on Estates for Life, [26 Law Lib.]
248.
The renewed lease in such
case
subject to the same equities
as the original.
Thus far we agree with the appellant. But this
not
the whole law applicable to the facts of this ease.
Salter, the life tenant,
was under no obligation to pay off or buy up these outstanding claims
against the estate. The will under which he held the life estate imposed
no such duty upon him. Neither did the law:
Washburn on Real
96.
Property,
Whether in this case the life tenant should contribute towards the
amount paid to remove these encumbrances
not here important. Un
doubtedly, the general rule in regard to the apportionment of the con
tribution towards paying off encumbrances between the life tenant and
the remainderman
that the life tenant shall contribute in proportion
to the beneﬁt he derives from the liquidation of the debt:
Story’s Eq.
Washburn on Real Property, 96, 97.
ur., sec. 487
In view of the fact that this life estate was given to Salter “in lieu
of all estate, right, title, or interest” he might otherwise have in the
estate of his wife, the testatrix, there may be some question whether
he would be bound to contribute anything towards taking up these
See Brooks V. H arwood,
Pick.
outstanding claims against the estate:
not really before us, we neither decide nor
497.
But as the point
consider it.
however, certain, in any event, that Salter became a
creditor of the estate for the amount he paid out, less his proportionate
To that extent he would be subrogated to the rights of
share,
any.
the parties from whom he bought, and would be entitled to hold the
He and
property until the other parties interested paid their share.
those claiming under him would occupy
position analogous to
who
cannot.
in possession
after
condition
broken,
mortgage
be ejected until all sums due on the mortgage have been paid.

a

is,

a

a

if

It

is

8

1

;

J

is,

is

1

is

is

a

is

a

a

is

if

1

a

If

Order aﬁirmed.

5

That the life tenant cannot acquire and use an adverse title against the
remainderman:
De Freese v. Lake (1896), 109 Mich. 415, 67 N. W. 505, 63
Am. St. Rep. 584, 32 L. R. A. 744, tax-title; Boynton v. Veldman (1902), 131
S0. 387,
Mich. 555; 91 N. W. 1022; Stewart V. Matheny (1888), 66 Miss. 21,
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TO REMOVE.

Am. St. Rep. 538, tax-title; Cockrill v. Hutchinson (1896), 135 Mo. 67, 36
St. Rep. 564; Weaver v.Wib1e (1855), 25 Pa. St. 270, 64
Am. Dec. 696.
Numerous decisions to the effect that possession by or under a life tenant
cannot be set up as adverse to the remainderman or reversioner are collected
in 19 L. R. A. 839, in a note to Gindrat v. Western Ry. of A., 96 Ala. 162,
11 So. 372.
See also King v. Rhew, post.
14

S.

W. 375,58 Am.

Time for Executors of Life Tenant to Remove.
STODDEN

v.

HARVEY, in King’s

Bench, Trinity,
Cro. Jac. 204.

5

Jae. 1.—A. D.

1608

Trespass.
Upon demurrer the case was, lessee for life of a house and
pasture land dies, his executors suffer his cattle to go there for six days
after his death, and then remove them, and in trespass justify for that
time, averring that in that time of six days they could not procure any
other land or place to put in the cattle; whereupon it was demurred.
And whether that were a convenient time to remove them was the ques
tion. The court seemed to incline that six days is but a convenient time
to remove the cattle; and the law allows a convenient time for their re
moving, especially it being averred that they had not any other place to
remove them.
See 18 Edw. 4; 22 Edw. 4, pl. 27. But for a fault in the
* * * it was adjudged for the plaintiff.
plea
Curtesy Initiate.

ANON., in Common Bench, Hilary, 28 Hen. VIII.—A. D. 1537—1 And. C. P.
35 (Case 88), Dyer 25b, Bendloes 21.

If a man espouse a woman and have issue, which issue is born in life
and baptised, and the issue dies not yet heard to cry; or if the issue is
born in life and not baptised nor heard to cry; yet the husband shall be
tenant by the curtesy. By opinion of the justices of the common bench.
Dower—How Barred.

If

a woman

In Hereford, in Eyre,

20

Edw.

1,

A. D.

1292, p. 21.

covert make quit-claim of her dower for her whole
Otherwise, if she is single.

is worth nothing.

0

life it

