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EoBiNsoN, J., delivered the opinion of the court.
The declaration contains two counts:
First count for
obstructing a right of way belonging to the plaintiff; and
the second for obstructing a highway used by the plaintiff
in going to and coming from the post office, markets, school,
and hauling the produce from his farm, in consequence of
which he was obliged to use a longer and more circuito'ws
road. The way or road thus alleged to have been obstructed
lies in Baltimore County, and the venue is laid and the
suit is brought in the court of common pleas of Baltimore
City.
The first question arising on the demurrer, is whether
the plaintiff had a right to sue the defendant in Baltimore
City — and this depends upon whether the cause of action is
local or transitory 1
In the earlier history of the law, the plaintiff, it is well
known, was required in all actions to state with the utmost
certainly, not merely the county, but the particular district
or hundred, within which the cause of action had arisen.
This was necessary in order that the sheriff might summon
as jurors, persons from the immediate neighborhood, who
were presumed to be acquainted with the nature of the
transaction, which they were called upon to try, and who
were liable to be attained, if they rendered a wrong verdict. This was soon found, however, to be extremely iaC.
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convenient, especially in mixed transactions wHicli might
happen partly in one place, and partly in another, and
local and transitory
hence arose the distinction between
actions. If the cause of action could only have arisen in a
particular place, the action is local, and the suit must be
brought in the county or place in which it arose. Actions
for damages to real property, actions on the case for nuisances, or for the obstruction of one's right of way are
according to all authorities local.
On the other hand, actions for injuries to the person or
to personal property, actions on contracts, and in fact all
actions founded on transactions, which might have taken
place anywhere, are transitory. Mostyn v. Fdbrigas, Cowp.

Mayor, etc., of Berwick v. Ewart, 2 W. Black. 1036;
Com. Dig. Action, N. 12.
Where the action is local, and the suit is brought in
another place, the proper mode of taking advantage of the
defect is by demurrer, and unless the defendant demurs,
the defect will be cured by the Statute of Jeofails, 16 & 17
Car. II. This was decided in The Mayor, etc., of London
admit
V. Cole, 7 T. E. 588, in which Geose, J., said:
that where an action of covenant is brought on a privity
of estate, and not of contract, the action must be brought
in the county where the land lies ; if it be not brought 'there,
the defendant must take advantage of it before verdict,
otherwise the defect is cured by the Stat. Car. 11."
And again in Mayor, etc., of Berwick v. Ewart, 2 W.
Black. 1070, where the cause of action arose in Berwickupon-Tweed, and the venue was laid in Middlesex, to which
the defendant filed a general demurrer, Db Geey, Chief Justice, said: "It is admitted that actions properly local must
be laid in the proper counties; otherwise it is ground of
demnrrer."
The distinction between local and transitory actions still
•
*
*
j^^ action for obstructing
exists in this State.
a way or highway being local, the suit must be brought in
the county where the road lies, and the demurrer ought to
161;

"I

have been sustained.
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Lord Mansfield : This is an action brought by the plaintiff against the defendant, for an assault and false imprisonment ; and part of the complaint made being for banishing him from the island of Minorca to Carthagena in
Spain, it was necessary for the plaintiff, in his declaration,
to take notice of the real place where the cause of action
arose; therefore, he has stated it to be in Minorca; with a
videlicet, at London, in the parish of St. Mary le Bow, in
the ward of Cheap.
Had it not been for that particular
requisite, he might have stated it to have been in the county
of Middlesex. To this declaration the defendant put in two

First, "not guilty;" secondly, that he was Govpleas.
ernor of Minorca by letters patent from the Crown; that
the plaintiff was raising a sedition and mutiny; and that
in consequence of such sedition and mutiny, he did imprison him, and send him out of the island; which as governor, being invested with all the privileges, rights, etc., of
governor, he alleges he had a right to do. To this plea the
plaintiff does not demur, nor does he deny that it would be
a justification in case it were true ; but he denies the truth
of the fact, and puts in issue whether the fact of the plea
is true. The plea avers that the assault for which the action was brought arose in the island of Minorca, out of the
realm of England and nowhere else. To this the plaintiff
has made no new assignment, and therefore by his replication he admits the locality of the cause in action.
The next objection which has been made, is a general objection, with regard to the matter arising abroad; namely,
that as the cause of action arose abroad, it cannot be tried
here in England.
There is a formal and a substantial distinction as to the
state then as different things ; the sublocality of trails.
stantial distinction is, where the proceeding is vn rem, and
where the effect of the judgment cannot be had, if it is
laid in the wrong place. That is the case of aU ejectments,

I
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where possession is to be delivered by the sheriff of the
county ; and as trials in England are in particular counties,
the officers are county officers ; therefore, the judgment could
not have effect, if the action was not laid in the proper
county.
"With regard to matters that arise out of the realm, there,
*
*
*
Sd
is a substantial distinction of locality too;
forin
a
estate
to
an
if an action were brought relative
eign country, where the question was a matter of title only,
and not of damages, there might be a solid distinction of
locality.
But there is likewise a formal distinction, which arises
from the mode or trial ; for trials in England being by jury,
and the kingdom being divided into counties, and each county considered as a separate district or principality, it is
absolutely necessary that there should be some county
where the action is brought in particular, that there may be
a process to the sheriff of that county, to bring a jury from
/thence to try it. This matter of form goes to all cases that
arise abroad; but the law makes a distinction between transitory actions and local actions.
the matter which is
the cause of a transitory action arises within the realm,
it may be laid in any county, the place is not material;
and if an imprisonment in Middlesex it may be laid in Surrey, and though proved to be done in Middlesex, the place
not berag material, it does not at all prevent the plaintiff
recovering damages ; the place of transitory actions is never
material, except where by particular acts of Parliament
it is made so ; as in the case of the churchwardens and constables, and other cases which require the action to be
brought in the county. The parties, upon sufficient ground,
have an opportunity of applying to the court in time to
change the venue ; but if they go to trial without
that
So all actions of a transitory nature that
no objection.
arise abroiad may be laid as happening in an English Counabsolutely necty. But there are occasions which make
essary to state in the declaration, that the cause of action
really happened abroad; as in the case of specialties, where
If the declaration states
the date must be set forth.
specialty to have been made at Westminster in Middlesex,
and upon producing the deed,
bears date at Bengal, the
action
such a variance between the
gone; because
deed and the declaration as makes
difappear to be
a

it

is

it

is

it

a

it

is

it,
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ferent instniment, • • • If the true date or description
of the bond is not stated, it is a variance. But the law
has in that case invented a fiction ; and has said, the party
shall first set out the description truly, and then give a venue
only for form, and for the sake of trial, by a videlicet, in
the county of Middlesex, or any other county.
But no
judge ever thought that when the declaration said in Fort
St. George, viz., in Cheapside, that the plaintiff meant it
was in Cheapside.
It is a fiction of form; every country
has its forms, which are invented for the furtherance of
justice; and it is a certain rule, that a fiction of law shall
never be contradicted so as to defeat the end for which it

was invented, but for every other purpose it may be contradicted. Now the fiction invented in these cases is barely
for the mode of trial; to every other purpose, therefore,
it shall be contradicted, but not for the purpose of saying
the cause shall not be tried. So in the case that was long
agitated and finally determined some years ago, upon a fiction of the teste of writs taken out in the vacation, which
bear date as of the last day of the term, it was held, that
the fiction shall not be contradicted so as to invalidate the
writ, by averring that it issued on a day in the vacation ;
because the fiction was invented for the furtherance of justice, and to make the writ appear right in form. But where
the true time of suing out a latitat is material, as on a plea
of non assumpsit infra sex annos, there it may be shewn
that the latitat was sued out after six years notwithstanding
*
•
*
Therefore the whole amounts to this;
the teste.
that where the action is substantially such a one as the court
can hold -plea of, as the mode of trial is by jury, and as the
jury must be called together by process directed to the
sheriff of the county; matter of form is added to the fic^
tion, to say it is in that county, and then the whole inquiry
is, whether it is an action that ought to be maintained. But
can it be doubted that actions may be maintained here, not
only upon contracts, which follow the persons, but for injuries done by subject to subject; especially for injuries
where the whole that is prayed is a reparation in damages,
or satisfaction to be made by process against the person or
his effects, within the jurisdiction of the court? We know it
was embarrassed a great
is within every day's experience.
while to find out whether the counsel for the plaintiff really

I
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meant to make a question of it. In sea batteries the plaintiff
often lays the injury to have been done in Middlesex, and
then proves it to be done a thousand leagues distant on the
other side of the Atlantic. There are cases of offenses on
the high seas, where it is of necessity to lay in the declaration, that it was done upon the high seas ; as the taking a
ship. There is a case of that sort occurs to my memory;
the reason
remember it is, because there was a question
There likewise was an action of
about the jurisdiction.
that kind before Lord Chief Justice Lee, and another bequoted that determination, to shew,
fore me, in which
that when the Lord Commissioners of Prizes have given
judgment, that is conclusive in the action; and likewise when they have given judgment, it is conclusive
as to the costs, whether tiiey have given costs or not. It is
necessary in such actions to state in the declaration, that
the ship was taken, or seized on the high seas, videlicet,
in Cheapside. But it cannot be seriously contended that
the judge and jury who try the cause, fancy the ship is
sailing in Cheapside; no, the plain sense of it is, that as
an action lies in England for the ship which was taken on
the high seas, Cheapside is named as a venue; which is
saying no more than that the party prays the action may
be tried in London. But if a party were at liberty to offer
reasons of fact contrary to the truth of the case, there
•
•
♦
would be no end of the embarrassment.
But as
to transitory actions, there is not a colour of doubt but
that every action that is transitory may be laid in any
county in England, though the matter arises beyond the
seas; and when it is absolutely necessary to lay the truth
of the case in the declaration, there is a fiction of law to
assist you, and you shaU not make use of the truth of the
case against that fiction, but you may make use of it to
am clearly of opinion not only
every other purpose.
against the objections made, but that there does not appear a question upon which the objections could arise.
Tlie three other judges concurred.

I

I

I

Per Cur. Jvdgmewt

affirmed.
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This was an action of trespass for entering the plaintiff's dwelling house in Canada, and expelling him; there
was another count for taking his goods ; but as there was
no proof to support the second count, the only question
was, whether an action of trespass could be brought in
this country for the injury stated in the first count. Lord
Keityon, at the trial, was clearly of opinion that the cause
of action stated in that count was local ; and as the plaintiff
^

could not support the second count, he was nonsuited.
Erskine now moved to set aside that nonsuit ; observing,
that this was not an action to recover the land, but merely
a personal action to recover a satisfaction in damages,
which was transitory, and might be tried here. In a case of
a similar nature, Lord Mansfield was of opinion that the
action might be tried in this country.
It was an action
brought against Captain Gambler, for pulling down, by
order of Admiral Boscawen, the houses of some settlers,
upon the coasts of Nova Scotia, who supplied the sailors

with spirituous liquors. In another case Lord Mansfield
himself mentioned this, and said, "The objection was taken
to the count for pulling down the houses; and the case of
Skinner and the East India Company was cited in support
On the other side they produced, from
of the objection.
a manuscript note, a case before Lord Ch. J. Eyre, where
And I overruled the objection
he overruled the objection.
that the reparation here was
namely,
principle,
this
upon
personal, and for damages ; and that otherwise there would
be a failure of justice; for it was upon the coast of Nova
Scotia, where there were no regular courts of judicature;
but if there had been, Captain Gambler might never go
there again ; and therefore the reason of locality in such an
action in England did not hold." But Lord Kenyon, Ch.
J., said, that the contrary had been held in a case in the
common pleas ; that where the action is on the reality, it is
local.
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J.

:
It is now too late for us to inquire wiietlier
BuLLEB,
it were wise or politic to make a distinction between transitory and local actions ; it is sufficient for the courts that the
law has settled the distinction, and that an action qiiare
clausum f regit is local. We may try actions here which are
in their nature transitory, though arising out of a transaction abroad, but not such as are in their nature local.

Rule refused.^"
70.
Tenue a* Belated to Jurisdiction.
This question received a thorough
investigation
by the House of Lords in British South Africa Co. v. ComThat was an action brought
panhia de Mozambique (1893) 18 A. C. 631.
by the plaintiff in England for trespass to lands situated in South Africa.
The question was whether the English court had jurisdiction to try the action.
Lord Hekschell, delivering the principal , opinion, said :
It is,
think,
important to observe that the distinction between local and transitory actions
depended on the nature of the matters involved and not on the place at which
the trial had to take place. It was not called a local action because the venue
was local, or a transitory action because the venue might be laid in any
fV)mity, but the venue was local or transitory according as the action was
•
•
•
local or transitory.
The rule that in local actions the venue must
be local did not, where the cause of action arose in this country, touch the
jurisdiction of the courts, but only determined the particular manner in
which the jurisdiction should be exercised; but where the matter complained
of was local and arose outside the realm, the refusal to adjudicate upon it
was in fact a refusal to exercise jurisdiction, and
cannot think that the
courts would have failed to find a remedy if they had regarded the matter
as one within their jurisdiction, and which it was proper for them to adjudicate
''
upon.
And after quoting Bullee, J., in Doulson v. Matthews, Lord Herschell
continued:
saying that we may not try actions here arising out of.
transactions abroad which are in their nature local,
do not think that the
learned judge was referring to the mere technical difficulty of their being no
venue in this country in which these transactions
could be laid, but to the
fact that our Courts did not exercise jurisdiction in matters arising abroad
'which were in their nature locaL'

"

I

I
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Court of King's Bench.
1

1786.

Term Reports, 116.

This was an action on promises by bill.
which was entitled generally

The declaration
of Michaelmas term, stated

71.
The declaration should be entitled in both
Stephan on Pleading (Tyler's Ed.) 383; 1 Chitty
it was not the practice to entitle it in the name of
the parties being apparent from the commencement

the
on

court

and

Pleading,

term. —

261.
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the cause,
of the declaration.
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the promises, and the breach thereof, to have been made
on the seventh of November, 1785.
To this declaration there was a special demnrrer; and
the causes assigned were, "For that the said declaration
appears to be exhibited, and is entitled, of Michaelmas term
generally, whereby it has relation to, and must be deemed
a declaration of, the first day of that term; whereas the
said several promises, in the said declaration mentioned,
are all of them therein laid to have been made by the said
Eichard (the defendant), and the said several causes of
action therein also mentioned to have arisen, on the seventh
day of November in the year of our Lord, 1785 ; which said
seventh day of November was a day after the first day of
that same Michaelmas term, wherein the said Mary (plaintiff) hath declared against him, the said Richard, and
whereof the said declaration is so generally entitled as
aforesaid. And also for that the said declaration, by the
memorandum thereof, appears to have been exhibited before any of the causes of action of the said Mary therein
mentioned appear to have accrued, etc."
, Law, in
support of the demurrer, contended, that the
day of maMng the promises mentioned in the declaration
must be consistent with the memorandum ; but it appears on
this declaration that the cause of action accrued subsequent
to the time of filing of the bill. Filing a bill generally of
such a term relates to the first day of that term. And there
being no fraction of a day in judicial proceedings, the filing
of the bill must relate to the first instant of that day ; here,
then, this bill must be taken to have been filed on the first
instant of the 7th November; and even admitting that the
promise was made on the same instant of tliat day, yet
the breach must necessarily be subsequent to it in point of
time. Though, on motions in arrest of judgment, and on
trials at nisi prius, the court will enquire when the bill was
actually filed, yet they will not on demurrer where such
inquiry is precluded. He cited 2 Lev. 141, 176. Pull. N.
P. 137. Lord Porchester's case, Tr. 23, Geo. 3, B. R.
Shepherd, contra, admitted that, if it appeared that the
cause of action arose after the filing of the bill, the declaration was informal. But though in this case it refers to
the 7th of November, which was the first day of the term,
yet the term, for the purpose of delivering the declaration,
cannot be considered to commence till the sitting of the
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court. This is evident on adverting to the ancient practice of the court, when the parties declared ore tenus, which
was minuted by the prothonotary ; but on account of the
great increase of business the present mode of delivering
the declaration in writing was substituted in lieu of it. It
is, therefore, clear that this declaration cannot be supposed to have been delivered before the sitting of the court ;
for till that time, by the old practice, the parties could
not have declared ore tenus. And though the law does
not in general allow of fractions of a day, yet the court
will take notice of their usual time of sitting; before which
time the contract might have been made and broken; and
then the declaration may well be supported.
Symons cmd

Low, Sty.

72.

AsHTJEST, J.: The court ought to make any intendment
against a mere captious objection. We must resort to the
old practice of declaring ore tenus; and by reference to
that, we find that the declaration could not have been delivered till the sitting of the court. And then it is as probable that the promise was made before the declaration as

afterwards.
Demurrer overruled; but the court gave the defendant
leave to amend, on payment of costs.^*

"It

72.
has been the practice, when the cause of action would admit,
to entitle the declaration
(whether by bill or original) generally of the
term in which the writ is returnable." — 1 Chitty on Pleading, 263.
is
the clear and undoubted practice of the court that the declaration should
have been delivered as of the term when the writ was returnable.
According to the ancient practice the declaration was actually delivered in the
same term; it was only in case of the plaintiff that the time of actual
delivery was enlarged; but still it must be considered as delivered nunc pro
tMnc."— Smith v. MuUer (1790) 3 T. E. 624.
Compare Stephan on Pleading (Tyler's Ed.) 383, that "the term of which
any pleading is entitled is usually that in which it ia actually filed or

"It

delivered."

PAUL

v.

GRAVES.

Supreme Court of New York.
5

Entitling of narr.

1830,

Wendell, 76.

The cause of action in this case arose
on a promissory note due in February, 1830. The suit was
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commenced by filing a declaration in the office of one of the
clerks of the court, in pursuance of the statute, 2 R. L.
347, par. 1, on the 13th March, 1830. The declaration was
entitled, "As of January term, in the year of our Lord
•
•
•
one thousand eight hundred and thirty."

J.

L. Wendell, for plaintiff.

The declaration must be entitled of some term, and when filed in vacation it must necessarily be as of the preceding term. It cannot be special
as of a particular day, as when the cause of action arises
in term, because it would be incongruous to say, "Of January term, that is to say, the 13th day of March, in the
term of January, etc.," when March is not term time, but
is in vacation. In analogy to the filing of a bill against an
attorney or other officer of the court, the declaration, though
filed in vacation, may be entitled as of the preceding term.
Pleas and subsequent pleadings in a cause, although received in vacation, are always entered on the record as of
the preceding term; so a judgment by confession, entered
in vacation, is in like manner entered on the roll.
•

••*****«#

By the Court, Makcy,

J. It

appears to me indispensable
that the declaration should be entitled specially, as when
the cause of action accrues on a particular day in terms
notwithstanding that it be filed in vacation; and although
it may seem incongruous to entitle a declaration as of a
particular day in term, when in fact the day of the filing is
not in term, yet to preserve the regularity of legal proceedings, and at the same time carry into effect the provisions
of the revised statutes on this subject, such course is unWhere, therefore, as in this case, the cause
avoidable.
of action accrues in vacation, and the declaration is filed
before the next term, it should be entitled as of the preceding, term; as, for instance, "Of January term, to wit,
the thirteenth day of March, in the term of January, in the
year, etc." Unless this course be adopted, the consequence
will be that the record when made up, will on its face be
erroneous; it will purport to be a record in a suit com•
•
•
menced previous to the cause of action accruing.
:
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The Commencement?*

Chittt: What is termed the 'Commencement of
declaration
follows the verme in the margin, and prethe
cedes the more circumstcmtial statement of the cause of action. It contains a statement:
1st. Of the names of the
to
the
and
if
sue
or be sued id another
suit,
parties
they
right, or in a political capacity (as executors, assignees, or
qui tarn, etc.), of the character or right in respect of which
they are parties to the suit. 2d. Of the mode in which
the defendant has been brought into court ; and 3d. A brief
recital of the /orw of action to be proceeded in. It is
obvious that, independently of express regulation or precedent, some introduction to the substantial statement of the
cause of action would be necessary, and the commencement
adopted in practice is useful, as pointing out that the defendant is duly in court to answer the complaint, and concisely intimating the character in which the parties sue or
are sued, and the nature of the action, by which the parties
interested in the pleadings are enabled more readily to direct their attention to the subsequent parts of the dieclaration. 1 Ghitty on Pleading, 285,
Joseph

Form of Commencement in the King's Bench.
"Middlesex, (to wit) A B complains of C D, being in the custody of the
marshal of the marshalsea of our lord the now kisg, before the king himEelf, of a plea of trespass on the case, etc. For that whereas, etc."
Form of Commencement in the Common Fleas.
"Middlesex, (to wit) C D was attached to answer A B of a plea of
trespass on the case, etc., and thereupon the said A B, by E F, his attorney,
complains, for that whereas, etc. ' '
Form of Commencement in the Exchequer.
"Middlesex, (to wit) A B, a debtor to our sovereign lord the now king,
cometh before the barons of his majesty's Exchequer, on
the
day
of
, in the same term, by E F, his attorney, and complains by bill against
C D, present here in court the same day, of a plea of trespass on the case,
etc., for that whereas, etc." — 2 Chitty on Pleading, 2-4.
73.

(d)
Joseph

The Conclusion.

Chittt:

The declaration in personal and mixed
actions should conclude to the damage of the plaintiff; unless in scire facias and in penal actions at the suit of a
common informer; in the latter case, the plaintiff's right
to the penalty did not accrue till the bringing of the action, and he cannot have sustained any damage by a previous detention of the penalty, it is not proper to conclude
ad damnum. In an action by husband and wife for a bat-
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fcery, etc., of the vsdfe, or whenever the wife
joined in the action, the declaration should
damnum ipsorum ; and when the plaintiff sues
administrator, or assignee of a bankrupt, it
state that he was injured as such executor, etc.
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is properly

conclude ad
as executor,
is usual to
In debt the
object of the action being to recover a sum of money eo
nomine, the damages are generally nomraal.
But in assumpsit, covenant, case, replevin, trespass and other actions for the recovery of damages, the sum in the conclusion of the declaration must be sufficient to cover the real
demand ; for in general the plaintiff cannot recover greater
damages than he has declared for, and laid in the conclusion of his declaration ; and if judgment be given for more,
it is error, and a court of error cannot reduce the sum \ to
If, therefore, the
the amount stated in the declaration.
verdict be for more than the damages laid in the declaration, a remittitur should be entered as to the surplus before

judgment. * • •
In point of form the usual conclusion ia the King's Bench,
I. and therefore
is "to the damage of the said A B of
he brings his suit," etc. In the common pleas, the conclusion is, "Wherefore the said A B saith that he is injured
and hath sustained damage to the value (or 'amount') of
I. and therefore he brings his suit," etc. In the Exchequer, the form runs, "To the damage of the said A B
I. whereby he is the less able to satisfy our said
of
lord and king, the debts which he owes his said majesty at
his Exchequer, and therefore he brings his suit," etc. By
the above words suit or secta {a seqii,endo) were anciently
understood the witnesses or followers of the plaintiff, for in
former times the law would not put the defendant to the
trouble of answering the charge till the plaintiff had made
out at least a probable case. But the actual production of
the suit, the secta, or followers, is now antiquated, though
the form of it still continues. 1 CMtty qjx Pleading, 397.
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Acnow,

WILLIAMSON

Court of Queen's Bench.

1594,

Croke's Elizabeth, 325.

Error of

The
in debt upon an obligation.
error assigned was that the teste of the writ was 15 September, 32 Eliz. returnable Octab. Michaelis, and the money
was due at Mich. 32 Eliz. and so after the teste, and before
the return of the writ; and this appeared by the condition,
which was entered in haec verba. And for this cause, ala judgment

though the judgment was after verdict, so that if there had
been no original it had been good, yet it being brought before cause of action, the judgment was reversed: and it is
not aided by the statute of 18 Eliz. c. 14:.''*
This was tlie time when suit was deemed commenced in the common
74.
not at the date
pleas, but in the king's bench suit was deemed commenced,
of the writ, since the writ was frequently based upon a fictitious trespass
for the sole purpose of giving the court a usurped jurisdiction, but at the
time of fiUng the declaration (called there the bUl). —^Foster t. Bonner (1776)
Cowp. iSi.

SLATER

V.

FEHLBEEG.

Supreme Court of Rhode Island.
24 Rhode

1903.

Island, 574.

(1) TiLLiNGHAST, J. : There is a fatal variance between
the writ and declaration in this case, and hence we are
of opinion that the action must be dismissed.
The form of action set out in the writ is trespass on the
case ; while that set out in the declaration is trespass.
(2) Our staute relating to amendments is not sufficiently
broad to enable the court to permit the form of action to be
changed. Wilcox v. Sherman, 2 E. I. 540; Thayer v. Farrell,'ll E. I. 305; Barnes v. Mowry, ib. 422; Bowling v.

Clarke,
Wilson

13
V.

R. I. 650 ; Vaill v. Town Council, IS E. I. 405
Ry. Co., ib. 598; see also Hobbs v. Ray, ib. 84.

;
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(3) As a variance like the one in question may be taken
advantage of at any stage of the case, the mere fact that the
general issue and other pleas were filed by the defendants
before taking the objection is immaterial. Rathbun v. By.
Co., 19, E. I. 463.
The case is remanded to the common pleas division, with
direction to dismiss it.^*
J5. "Anciently it was the practice in all actions to repeat the whole
original writ in the declaration; and if a material variance appeared between
the writ and the declaration,
the defendant might take adv/antage of it,
either by motion in arrest of judgment, writ of error, plea in abatement, or
demurrer.
Cro. Eliz. 829, Norton v. Palmer; Ibid. 185; Edwards v. Watkin;
Ibid. 198; Berkenhead v. Nuthall; Ibid. 330; Haselop t. Chaplin; 2 Leetw.
But this practice was altered by a rule of the court
1181; Gins v. Dams.
of C. B. A. D. 1654, by which, it was ordered, that in future ' declarations, in
actions upon the case, and general statutes, other than debt, should not
repeat the original writ, but only the nature of the action; as that the
defendant was attached to answer the plaintiff in a plea of trespass on the
case, or in a plea of trespass and contempt against the form of the statute.'
And it should seem, that even in trespass vi et armis in the common pleas,
or commenced by original in the king's bench, it would now be deemed sufficient to state in the declaration, that the defendant was attached to answer
the plaintiff in a plea of trespass, without setting forth the writ; at least this
has been held sufficient on a general demurrer as far back as 2nd of William
should think would at
and Mary, Carth. 108, Lambert v. Thurston, and
this day be held good on a special demurrer. Tor this short recital is intended
only as an intimation to the court of the nature of the action." — Sergeant
WiUiams' note to Bedman v. Edolph, 1 Saund. 318.

I

STABLES

V.

ASHLEY.

Court of Common Pleas.
1

A

1797.

Bosanquet & Puller, 49.

rule was obtained by Shepherd, Serjt., on a former
day, to shew cause why the proceedings in this action should
A quare clausum f regit
not be set aside for irregularity.
having been sued out by the plaintiffs against Ashley, Frost,
and Grignon, and Ashley's attorney served with a copy of
the process, he searched the Fijazer's Book, and found a
memorandum of a warrant of attorney in the action against
all three, and accordingly on the 3d of May entered one
joint appearance for them, though he had authority from
Ashley only; on the 4th of May he was served with a notice of declaration; on the 5th he took it out of the ofiice,
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and found that Ashley was the only one of the three declared against.
Le Blanc, Serjt., for the plaintiffs, contended, 1st, that
as it was not a bailable process, the proceedings were regular, and cited Yardly v. Burgess, 4 T. R. 697, in the note,
and Spencer v. Scott decided in this term; 2d, that if there
were any irregularity, it had been waived by the defendant's taking the declaration out of the office; and 3d, that
the defendant's attorney was equally irregular with plaintiffs, having entered a joint appearance for all three, when
authorized by one only.
Shepherd, contra, insisted, . that the writ and appearance
being joint, and the declaration several, there was no process to warrant it; that the case of Spencer v. Scott went
upon the possibility of the additional defendant's being a
fictitious person like John Doe, but here the service included all three; that taking a declaration out of the office
is a waiver if irregularity in the process, because the defendant is acquainted with that before he goes to the office,
but not of irregularity in the declaration, for he must take
out that before he can ascertain whether it be irregular or
not; he added, that by the present mode of proceeding the
revenue would be defrauded.
Pee Cxjbiam. The attorney has taken upon himself to
enter an appearance for three, haAdng an authority from
one only; the court therefore, if necessary, might cure the
whole irregularity by setting aside the appearance as to
two of the defendants, and letting it stand for Ashley only.
Unless we found ourselves bound by the strictest authorities, we would not countenance such an objection as this;
but the practice seems against this objection; the distinction is between process bailable and not bailable; in the
latter a declaration may be delivered against one, though
any number be mentioned in the writ, and no inconvenience
can result from it; we wUl not distinguish between John
Doe and a real defendant, in order to raise an objection.
Bute discharged without costs.
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1799.

Bosanquet & Puller, 383.

fregit

having issued against the defendant at
the snit of T. Rogers and F. Barber, a summons was made
out in the sheriff's oflSce at the suit of T. Rogers only, and
served on the defendant; to which he entered an appearance; on discovery of the mistake, another summons was
made out at the suit of both plaintiffs, and served on the
defendant, but not till four days after the writ was returnable ; to this no appearance was entered ; a declaration was
afterwards delivered in the name of both plaintiffs, and
judgment was signed for want of a plea. Le Blanc, Serjt,
having on a former day obtained a rule nisi for setting
aside this judgment for irregularity,
Runnington, Serjt., now shewed cause, and contended,
1st, that any irregularity in the service of the process was
waived by appearance. 2nd, that the variance was immaterial, it having been determined in Holly v. Tipping, C. B.
3, Wils. 61, that if a plaintiff arrest a defendant in his own
right, he may declare against him as executor if he will
waive Ms bail, and in Lloyd v. Williams, C. B. 3, WUs. 141,
2 Black. 722, S. C, that a plaintiff who has sued out a
capias in his own name, may declare qui tarn.
Sed per Eyke, C. J. : The defendant has appeared to a
suit commenced against him by T. Rogers, and now he is
declared against by T. Rogers and F. Barber. The question is, whether the declaration be warranted by any process? It is a very different case where a plaintiff sues out
a writ as executor, to which the defendant appears ; for in
such case the defendant is before the court, at the suit of
the person named in the writ, whether that person declare
in his own right, or in auier droit.""^ The defendant in this
case has never been called upon to answer F. Barber, who
cannot therefore require him to put in a plea.
Per Curiam. Rule absolute.
But if the writ designates the plaintiff in a special character, as
76.
executor or qui tarn or assignee, the declaration must be in the same character
— Canning v. Davis (1769) 4 Burr.
and cannot be by the plaintiff generally.
2417; Delves v. Strange (1795) 6 T. R. 158; Turing v. Jones (1793) 5
T. E. 402.
C. L. P. 17
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COYLE

V.

COTLE,

Supreme Court of New Jersey.
26

[Chap. 4

1856.

New Jersey La/w, 132.

certiorari to a justice of the peace, brought
to review the proceedings and judgment in an action of
d ?bt, in which the administrator of James Coyle, deceased,
The sumV as plaintiff, and Patrick Coyle was defendant.
a book
was
for
The demand filed
1 ions was for thirty dollars.
On the reI .ccount and interest, amounting in all to $100.
turn day of the summons, the plaintiff appeared, and the
jlefendant sent word that he wished an adjournment, which'
• ms granted.
On the adjourned day the parties appeared,
and a further adjournment was granted at the plaintiff's
request. On the last adjourned day the plaintiff appeared;
the cause proceeded to trial in the absence of the defendant,
and judgment was entered for the plaintiff for $100 debt,
The reason chiefly relied on for reversal
besides costs.

This was

a

was, that the summons was for $30, and the demand and
judgment for more than that amount.
Potts, J.: If on the return day of the summons, or at
any adjourned day subsequetly, in case the defendant had
never appeared to the action, the cause had been tried, and
judgment entered in his absence, there is no doubt the variance between the summons and state of demand would have
been fatal; because in such case the plaintiff proceeds at
his peril, and to maintain his judgment, must show that
all his proceedings are regular. A defendant summoned
to answer to a demand of $30, may declrae appearing to
the suit, for the very reason that he is satisfied he justly
owes that amount, and is wUling the plaintiff should take
Jiis judgment for the sum demanded ; but it would be a gross
Vrong to him if the plaintiff could summon him into court
to answer to a demand for a sum he does not deny that he
Owes, and then turn round and demand, and recover in his
absence, a much larger sum against him. The 13th section
of the act constituting courts for the trial of small causes
(Nix. Dig. 393), in expressly directing that the justice shall
enter in the body of the summons the sum demanded, and
endorse the same on the writ, and in providing that if the
defendant shall pay the same and costs without any further proceedings, the constable shall receive the same, and
that his receipt shall be a fuU discharge from such debt,
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is,

etc., shows very clearly that it was the design of the legislature that the real debt claimed should be inserted in the
process.
But the defendant's difficulty in this case
that he did
appear before the justice on the return day of summons.

The purpose of the writ was to bring the defendant into
court, and he came. The purpose of the state of demand
was to apprise him of the particulars of the demand, and
he took no exception to the variance.
He subsequently appeared on the day to which the case was first adjourned,
and the plaintiff then obtained a further adjournment; and
finally the defendant suffered the cause to be tried in his
absence. He cannot now go behind these proceedings and
interpose the objection that the summons and state of demand varied in amount.
The judgment must be affirmed.''''
2

77.
Accord:—y^eli v. Hubbard (1850) 11 111. 573 (action of debt);
Holmes v. Budd (1860) 11 Iowa, 186.
In Dabneys v. Knapp (1845)
Gratt. (Va.) 354, the variance between
$500 named in the writ and $600 named in the declaration was held immaterial where the jury found a verdict on default for $455.16. The action
was assumpsit.

Court

Law Reports,

of

BEAD

V.

BKOWN.

Appeal.

22 Queen's

1888.

Bench Division, 138.

:

I

a

it

a

& I.

a

Appeal from an order made by Sir James Hannen at
chambers directing the issue of
writ of prohibition.
The action was commenced in the mayor's court by the
plaintiff as assignee of a debt of 16 13 s. 4:d., the price of
firm of Brown
Co. to the defendant.
goods supplied by
The sale and delivery of the goods appeared to have taken
place respectively in Surrey, without the juridiction of the
was alleged by the plaintiff that the
mayor's court, but
vendors had executed an absolute assignment of the debt
place within the jurisdicin his favor at 71 Fleet Street,
tion of the mayor's court, and that he had given the defendant express notice in writing of the assignment so executed.
Pollock, B.
am of opinion that this appeal should
The expressions "cause of action," and "pari
be allowed.

[Chap, 4
Common Law Pleading.
of the cause of action" have long been judicially defined
as meaning respectively the material facts and any maneed only refer
terial fact in the case for the plaintiff.
to the judgment of Paeke, B., in BucTcley v. Hann, 5 Exch.
43, and to that of the present Master of Rolls in Coolce v.
Gill, L. E. 8 C. P. 116. Here the fact of the assignment of
the debt is a material fact in the case for the plaintiff, and
therefore a part of the cause of action.
260

'

I

*******

The defendant appealed.
Lord EsHEE, M. R. : The question which we have to decide is whether any part of the cause of action arose in the
city; if it did, then upon the proper construction of the
Mayor's Court Act, the mayor's court had jurisdiction to
try the case. What is the real meaning of the phrase "a
cause of action arising in the city?" It has been defined
in Cooke v. Gill, L. R. 8 C. P. 107, to be this: every fact

which it would be necessary for the plaintiff to prove, if
traversed, in order to support his right to the judgment of
the court.
It does not comprise every piece of evidence
which is necessary to prove each fact, but every fact which
is necessary to be proved. It has been suggested today in
cannot asargument that this definition is too broad, but
sent to this, and think that the definition is right. If that
is so, the question arises whether the plaintiff, in order
to be entitled to succeed in his action, would not be bound
to prove the assignment to him of the debt; not merely
whether he would be bound to prove it in an action in the
mayor 's court, but whether he would be bound to prove it in
any court in which he might sue, and whether an allegation of the assignment might not have been traversed by
cannot bring myself to entertain a doubt
the defendant.
that the assignment is a fact which the defendant might
traverse and if that be so, the plaintiff would be bound to
prove it.

I

I

I

Fey, L.

J. I am

of the same opinion.

Everything which,
if not proved, gives the defendant an immediate right to
judgment, must be part of the cause of action. If the plaintiff in the present case were to fail at the trial to prove the
assignment he could not succeed ; therefore part of his cause
of action did arise in the city.
:

Appeal dismissed.
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SOUTH FLOEIDA TELEGRAPH COMPANY
MALONEY.
Supreme Court of Florida.
LiDDON, C.

34

J.:

Florida,

v.

1894.

338.

to

1

is

is

8

&

it

1

pT'

The theory upon which the plaintiffs below evidently
brought their suit was that the defendant owed to them, as
a portion of the general public, the duty to transmit telegrams from Tampa to Key West, both places being in the
State of Florida. It is an elementary principle in the law
of pleading, that the declaration upon which a plaintiff
ffnrnds his ri ^TTF nf recn very Trmst. nllfis^'ft ftyprvJ[ajTt|J|hai;ja^
ftmilH cm PTpnTdi-ng, S 7,
esse ntial to ,hia-ri^^ "t fl^'tinn.
160!
When the plaintiff's right consists of an obligation
of the defendant to observe some particular duty, whether
founded upon some contract between the parties, or on the
obligation of law arising out of the defendant's particular
character or situation, the declaration must specifically
state the nature of such duty. The statement must set out
distinctly the circumstances which create the liability of
the defendant.' This statement may be concise and brief,
Chitty on Pleading
but must be specific and definite.
12
Roberts,
East, 89. If the
v.
(16th Ed.), p. 397; Max
declaration does not comply with these requirements,
must go down before a demurrer. Louisville, New Albany
Chicago By. Go. v. Corps, 124 Ind. 427, 24 N. E. Eep.
L, R. A. 636. Tested by these principles the declara1046,
fatally defective. TlTpjjp(^,1flrat.inn c;'nr\.
tion in this case
there any allegation
tains three co unts. In none of them
show that it wa^st&e duty of the defendant _ q_ transmit

it

;

it

;

it

is

no
the message set out in each f>f said cmrnta^JTbRrfi
allegation that defendant owned or operated any telegraph
line; that such line extended from Tampa to Key West;
was engaged in the business of transmitting mesthat
sages by telegraph or electric wire for reward paid to them
held itself out to the public as so doing or that
or that
had any facilities for sending telegraphic messages from
Tampa to Key West; or was engaged in the business of so
doing. SubsfflTitiallv all that is allegfid ia. that the defend,ant was a corporation under the name of the South Florida
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npo]ograpTi nnmpqTij ^ that One of the T)laintiff3_ at Tampa
act within the scope of the ir TmaineRa,"
gesired them
and transmit •fce^ mes sage to the oth er plai ntiff at Key
West, and wa8l'ea,dy_and willing to pay therefor7"and d emanded that they t ransmit the messa ge as aforesa id.

V^,

It

the implication of the declaration that the defendant had an office at Tampa. These statements imply
no liability of defendant for refusing to transmit the message. True, the defendant appears to be a corporation, and
its corporate name would indicate that it was organized
for the purpose of operating a telegraph line and transmitting messages thereby, but it does not follow that it had
completed its line or begun business, and the simple fast
of theorganization of a j!orporation for that purpose doe s
seems^hy

~^tj32Qli^Iir^a^ construct^^^
busi ness, make it liable for refusing t^ transmit a messa ge
offered it forl&ansmission.^ • * •
The judgment of the circuit court is reversed, with directions to sustain the demurrer to the declaration, with
leave to the plaintiffs to amend if they desire to do so.

no WELL

V.

YOUNG.

Court of King's Bench.
5

1826.

Barnwall & Creswell, 259.

[Action against an attorney for negligence in investigating the validity of certain mortgages as security for a loan,
whereby the plaintiff suffered a loss of interest on the loan.
Defendant pleaded not gTiilty and the six-year statute' of
limitations. On the trial it appeared that the act of the defendant occurred more than six years before action brought,
but that it was not discovered until a date within six years
prior to action brought, at which date a loss for the first
time occurred.
Verdict for the defendant.
Plaintiff obtained a rule nisi for a new trial on the ground, that the
statute of limitations ran not from the time when the insufficient security was taken, but from the time when the
loss accrued.]"
73.

Cojujensed statement of facts

by the editw.
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Batlet, J. : This is a case of no difficulty whatever. The
only question is, what is the cause of action disclosed in
this declaration? It appears to me that the misconduct of
the defendant is the gist of the action. If the allegation
of special damage had been wholly omitted, the plaintiff
would have been entitled to a verdict for nominal damages.
The plaintiff in this action is entitled to recover a compensation in damages for the injury resulting to him from the
misconduct of the defendant.
The special damage resulted
from that misconduct; but it constituted part only of the
injury sustained by the plaintiff, and it is not of itself a
cause of action. The declaration is framed so as to shew
that the misconduct of the defendant is the cause of action.
It states that the plaintiff had contracted to lend 3000i. at
interest, to be secured by a warrant of attorney and mortgages of specific property there described, provided the
warrant of attorney and the mortgages should turn out to
be a valid and sufficient security for the same ; that the plaintiff retained the defendant (he being an attorney) to ascertain whether they would be a sufficient security ; and that
it became the duty of the defendant to use due care and diligence to ascertain whether they would be so or not. It then
states, that the defendant did not use due care and diligence
in that respect, but omitted so to do ; and, on the contrary,
represented to the plaintiff that the warrant of attorney
and mortgages would be a sufficient security, whereupon
the plaintiff advanced the money ; and that the warrant of
attorney and mortgages were not a sufficient security, but
Now, if the dewere invalid and insufficient securities.
cause
of action is
sufficient
a
claration had stopped there,
There is an acceptance of the retainer by the dertated.
fendant, a duty resulting therefrom, and a breach of that
duty. But the declaration goes on to state: "By reason
whereof the plaintiff has wholly lost the interest due on the
sum of 3000Z. and is likely wholly to lose the said principal
Now, does the introduction of that allegasum of 3000Z."
tion vary the easel In an action for words which are actionable in themselves, a special damage is frequently alleged in the declaration, although it is not the ground of
the action, and the plaintiff may recover without proving
the special damage. In such case the allegation of special
damages is a mere explanation of the manner in which the
conduct of the defendant bag become injurious to the plain-
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So in this case, the purpose for which the allegation
is introduced, is precisely similar. Where, indeed, words
are not actionable of themselves, but become so by reason
of the consequential damage, then it must be alleged and
proved; because it constitutes the cause of action. In an
action of assumpsit, the statute of limitations begins to
run not from the time when the damage results from the
breach of the promise, but the time when the breach of
promise takes place. The case of Short v. McCarthy, 3 B.
& A. 626, which is very analogous to the present, is an; authority in point. There the declaration in assumpsit stated
as a breach of the promise, that the defendant did not diligently and sufficiently make a search at the bank of England to ascertain whether certain stock was standing in the
name of certain persons, the defendant having been employed as an attorney so to do. The omission to search took
place more than six years before action brought, although
it was not discovered by the plaintiff till within the six
years. The statute of limitations having been pleaded, it
was held, that upon this form of declaration the plaintiff
was not entitled to recover on the ground that the cause of
action accrued at the time of the breach of duty or promise
by the defendant, and not at the time of its discovery by the
plaintiff; and that the statute began to run from the time
when the defendant ought to have made the search, which
it was his duty to do. It appears to me that there is not
any substantial distinction between an action of assumpsit
founded upon a promise which the law implies, that a party
will do that which he is legally liable to perform, and an
action on the case which is founded expressly upon a breach
of duty. Whatever be the form of action, the breach of
duty is substantially the cause of action. That being so,
the cause of action accrued at the time when the defendant
in this case took the bad and insuflScient security, that was
more than six years before the commencement of the action,
which was consequently barred by the statute of limitations. The rule for a new trial must therefore be discharged.
am of opinion that the statute of limitaHoLEOYD, J. :
tions is a complete bar to this action. The cause of action
is the misconduct or negligence of the attorney. The statute of limitations is a bar to the original cause of action,
and to all the consequential damages resulting from it^

tiff.
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unless, indeed, it can be shewn that those damages, or any
part of them, constitute a new cause of action which accrued
within six years.
think it makes no difference in this respect, whether the plaintiff elects to bring an action of assumpsit founded upon a breach of promise, or a special
action on the case founded upon a breach of duty. The
breach of promise or of duty took place as soon as the defendant took the insuflScient security. Whether the plaintiff, therefore, elect to sue in one form of action or another,
the cause of action, which in either form is substantially
the same, accrued at the same moment of time. The
breach of duty, therefore, constituting a cause of action,
it follows that the statute of limitations is a bar to this action, unless the special damage alleged in the declaration
constitute a new cause of action. Fetter v. Beat, 1 Salk.
11, is an authority to shew, that the special damage alleged
in this case does not constitute any fresh ground of action,
but that it is merely the measure of the damage which results from the original cause of action. There the declaration stated that the defendant beat the plaintiff's head
against the ground, and that he brought an action of assault
and battery for that and recovered; and that since the recovery by reason of the same battery, a piece of his skull
had come out. The defendant pleaded in bar the recovery
mentioned in the declaration; and averred it to be for the
same assault and battery. The plaintiff demurred, and it
was urged that this subsequent damages was a new matter
which could not be given in evidence in the first action, when
it was not known ; and it was compared to the case of a nuisance, where every new dropping is a new act. But Holt,
C. J., said, ''Every new dropping is a new nuisance, but
here is not a new battery, and in trespass the grievousness
or consequence of the battery is not the ground of the action, but the measure of the damages, which the jury must
be supposed to have considered at the trial." So, here the
loss of interest does not constitute a fresh ground of action, but a mere measure of damages. There is no new
misconduct or negligence of the attorney, and consequently
there is no new cause of action. What is said by Holt, C.
J., explains the principle of the decision in GUlon v. Boddington, 1 E. & M. 161 ; there, although the excavation was
made in the life of the father, it was contiaued after his
death, gnd after the title of the remainderman had accrued.

I
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The continuance of the excavation was a continuing nuisance, and constituted a new cause of action. It was, therefore, properly decided in that case, that the remainderman
was entitled to recover damages for an injury to him arising
from the falling of a wall after the death of his father,
but here there was no new misconduct of the attorney. As
the consequences of the battery in Fetter v. Beal, did not
constitute a fresh ground of action, so the consequential
damage resulting from the misconduct of the attorney of
this case does not constitute any new ground of action. In
this case Lord Holt was of opinion that the jury upon the
trial in the first action must have taken into their consideration not merely the actual loss which the plaintiff had
then sustained, but the probable loss which the plaintiff
was likely to suffer in consequence of the injury. So here,
if the action had been brought immediately after the insufficient security had been taken, the jury would have been
bound to give damages for the probable loss which the
plaintiff was likely to sustain from the invalidity of the security. It appears to me, therefore, that the subsequent
special damage alleged ia this declaration did not constitute
any fresh cause of action. That beiiig so, the cause of action did not accrue within six years, and the rule, therefore,
must be discharged.
LiTTLEDALE, J., coucurred.
Bayley, J., referred to Brown v. Howard, 2 B. & B. 73.
Rule discharged.''*
"The object of compelling a party in his declaration, to lay a founda79.
tion for the recovery of special damages, which do not necessarily arise from
the act complained of, is, to prevent the surprise, which might otherwise ensue
to the defendant, on the trial."— Barnum t. Vandusen (1844) 16 Conn. 200,
205.

STEVENS

V.

LOCKWOOD.

Supreme Court of New York.
13 Wendell,

Error from

1835.

644.

the "Washington common pleas. Lockwood
sued Stevens in a justice's court, and declared in asv/mpsii
for goods sold and delivered, specifying one barrel of soaf
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and 108 fords. The defendant pleaded the general issue,
and gave notice that he would prove on the trial that, in
a former suit against him the plaintiff declared on and
brought in an account of which his demand now presented
formed a part, and which could not be separated from the
residue of the demand then presented. On the trial, the
plaintiff proved his demand for the fowls. The defendant
then proved the former suit, which was in assumpsit, and
that two items of the plaintiff's demand on that trial were
as follows: "lot of fowls, $8.00; 3/4 BU. soap, $3.25;"
which items were entered in an account book of the defendant, which was produced in evidence on the trial of that
cause, and contained the following other items of credit to
the plaintiff, viz., "1828, balance on the note with Atwood,
44/100; rent of house, $48; rent of house, $9; fixing bedstead, 50/100; ride to Granville, 25/100; one day's work,
$1.25; wood, 98 feet, $1.77;" making a total of $123.46, and
which account was admitted by the defendant.
On the
debit side of the account, there were twenty-three items
charged by the defendant against the plaintiff, amounting
to $104.03, all of which were admitted by the plaintiff, except one charge of $45, which was the only matter in dispute on that trial. By the defendant's account book thus
produced, it appeared that the first charges were made in
July, 1828, and from that time at various dates up to January, 1830; the charges for the fowls and soap were made
in July, 1829. Before the cause was submitted, the plaintiff withdrew the two items for fowls and soap from the
consideration of the jury who tried the cause, and who
found a verdict for the plaintiff, for $35.39. The counsel
for the plaintiff stated on the second trial that the two
items for fowls and soap were withdrawn on the first trial,
so that the verdict should not exceed the jurisdiction of
the justice. After hearing these proofs, the justice rendered judgment for the plaintiff for nine dollars damages,
and costs of suit. On certiorari, the common pleas affirmed
the justice's judgment, and the defendant sued out a writ of

error.

J,

: It is difficult to distinguish
the Court, Savage, Ch.
this case from Guernsey v. Carver, 8 Wendell, 492. There
the plaintiff's account consisted of seven items of merchandise sold and delivered between the 20th July and 27th
August, 1828 — amount, $2.35. The defendant pleaded a

By
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former suit, and prevailed before the justice. In the common pleas of Monroe, upon appeal, it appeared that the
plaintiff had an account against the defendant of twenty articles of merchandise between the 4th June and 27th August,
1828 — amount between $5 and $6 ; that of the first trial, he
proved items from 4th June to 19th July. The defendant
The second suit was for
pleaded a tender and prevailed.
items between the 20th July and 27th August. It was assumed that the first trial was after the whole account had
accrued. The court decided, that in a running account,
where no special contract was entered into, each separate
delivery formed a separate cause of action, and that separate suits might be brought for each. This court reversed
the judgment, considering the amount one entire and indivisible demand, putting it upon the principle of previous
cases.
Mr. Justice Nelson says, the whole amount being
due when the first suit was brought, it should be viewed in
the light of an entire demand, incapable of division for the
This has been followed since. It
purpose of prosecution.
is true, that the case particularly referred to, of Miller v.
Covert, 1 Wendell, 487, arose upon a contract to deliver three
tons of hay. The hay was delivered in separate parcels;
but the contract was one. Such also were the cases of Far-

rington v. Payne,

Johns. R. 432, Smith v. Jones, 15 Id.
229, and Willard v. Sperry, 16 id. 121.
The case of Philips v. Berwick, 16 Johns. R. 136, illustrates the distinction between suits for separate and distinct causes of action, and a second suit oij the same identical account, though for different items. The action was for
work and labor performed before the 8th of March, 1817.
The defendant showed that in September, 1817, the plaintiff
recovered against him for work and labor, laid in the declaration to have been done on the 8th of March, 1817. The
court of common pleas of Montgomery County held it conclusive for the defendant, and nonsuited the plaintiff. This
court reversed the judgment, on the ground that the plaintiff might show that the work, etc., was entirely different
from that, for which he had recovered in the former, suit,
and performed under a distinct contract.
Mr. Justice
15

Spencee says, that there is no case or dictum which requires
several and distinct causes of action to be joined in one
suit. The plaintiff may elect to sue upon them separately,
and it is no objection that they belong to the same family
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of causes, provided their identity is not the same. He distinguishes the cases then before the court from Markhqm
V. Middleton, 2 Str. 1259, which was for an apothecary's
bill for 333^., which the court considered an entire demand;
and it was so considered by Lord Kenyon, in speaking of it.
The rule laid down in Guernsey v. Carver, is in accordance
with the case Markham v. Middleton, and with good sense,
and not opposed at all to the principle in Philips v. Berwick. It is applicable to this case. Although this is not
a merchant's account, it is one continuous account; and, in
the meaning of the preceding cases, indivisible. One suit,
and only one, should be sustained. Upon a contrary principle, a separate suit might be brought for every separate
item of an account ; and twenty, or more, might be brought
where only one was necessary.
Judgment reversed.

Section

Necessary Allegations.

3.

(a)

GRAY

V.

Time.

SIDELINGER.

Supreme Judicial Court of Maine.
72

1881.

Maine, 114.

On exceptions to the ruling of the court in overruling the

is,

defendant's demurrer.
Walton, J. : This is an action to recover damages for
an alleged libel upon the plaintiff.
The action is before
the law court on demurrer to the plaintiff's declaration.
The plaintiff says that the jiefendant wrote to the commissioner of pensions representing that the plaintiff was not
injured in the service of the United States,' whereby he was
prevented from obtaining a pension; but he has omitted to
state when the supposed letter was written, or when it was
sent to the commissioner; and this omission is urged as
one ground for sustaining the demurrer. "In personal actions," says Mr. Stephen, "the pleadings must allege the
the day, month, and year, when each travergtime, that
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" Stephen on Pleading, 292. And such
able fact occurred.
is the adjudicated law of this State. Pkutt v. Jones, 59
Maine, 232; Gilmore v. Mathetvs, 67 Maine, 517. And see
1

Chitty, 257.
Exceptions sustained.*^

80.
An impossible day is the same as no day at all, and lays the pleading
open to a special demurrer: — ^Eing v. Roxbrough
(1832) 2 Comp. & J. 418.
Merely to allege that an act took place "heretofore" is not sufficient: —
Andrews v. Thayer (1873) 40 Conn. 156.
Nor is a pleading sufficiently
certain as to time when it alleges an act as occurring "the day and year
aforesaid," when there are several days previously mentioned: — Haven v.
Shaw (1852) 23 N. J. L. 309.
Time which is matter of description of an instrument,
as its date, is
material and must be proved as laid: — Streeter v. Streeter (1867) 43 IlL
155.

Phillips says: — "Upon the subject of variance, a distinction is now fully
established between allegations of matter of substance, and allegations of
matter of description.
The former require to be substantially
proved; the
latter must be literally proved.
Thus, if the declaration
states, that on
such a day the defendant drew a bill of exchange, without alleging that
it bore date on that day, the day in the declaration is immaterial.
But, if
it be alleged, that the defendant made his bill of exchange bearing date
on a particular day, and the date of the bill is different,
it will be a
substantial variance:" — Phillips on Evidence, Bk. 2, p. 1.
A time alleged in one pleading should regularly Je followed in subsequent
pleadings, as where the plaintiff alleged a trespass on a certain day the
defendant should justify as of the same day, even though this is not the
true date, for otherwise there would be a discrepancy in respect to time on
the face of the record.
But if a deviation is necessary, as when defendant
pleads justification by legal process bearing date after the date mentioned
in the declaration, then the true date, differing from that laid by the plaintiff, may be alleged, but in such cases the defendant should either traverse
the time or allege that the trespass justified is the same as that complained
of in the declaration. — Gould on Pleading, ch.
§§ 73-79.
"But in pleading any matter of discharge; as a release— accord and satisfaction — a prior judgment or award, deciding the matter in controversy —
payment, or tender of a pre-existing debt, or any other defense, operating as
a discharge or extinguishment of any prior liability — the defendant is never
•
»
»
Since all
required to follow the day mentioned in the declaration.
matter of discharge must, from its nature, have accrued
to the
subsequently
'
creation of the duty or liability upon which the action is founded.
It is
therefore manifest, that in pleading any matter of discharge, the defendant
not only may, but (to make his plea sufficient) must, state the defense as
having accrued after the cause of action arose." — Gould on Pleading, chap.

Ill,

Ill,

$

82.

BEOOK

V.

BISHOP.

Court of Queen's Bench.
2

Lord Raymond,

1702.

823.

Trespass. The plaintiff declared, that the defendant the
second of April broke and entered the plaintiff's close, et
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6,

;

a

is

is

it,

herbam suam pedibus ambulando conculcavit et consumpsit,
necnon arbores suas, viz., decern popndos, etc., succidit cepit
et asportavit, trcmsgressiones praedictas a praedicto secundo die Aprilis diversis diebus et vicibus itsque the twentyeighth of the said month of April continucmdo. Upon not
guilty pleaded, verdict was given for the plaintiff, and entire
damages. Upon which Mr. Branthwaite for the defendant
moved in arrest of judgment, that the cutting of the trees
could not be laid with a continuoMdo ; and therefore entire
damages being given, the jury shall be intended to have
given for that as well as for the other trespasses. And
therefore judgment ought to be arrested, because no damages ought to have been given for that. And Holt, Chief
Justice, said, that it was time that this exception should be
settled; and that in order to effect
they would consider
deliberate conjudgment
and
after
among themselves,
give
And afterwards at another day Holt,
sideration had.
Chief Justice, declared, that they were all of opinion, that
the plaintiff ought to have his judgment, because they held
the continuando as to the trees to be void, because the cutting of trees does not lie in continuance; and then they
would intend, that no part of the damages was given for
it; but the continuando shall be applied to the trepasses
that lie in continuance. And as to the objection, that the
plaintiff at the trial, perhaps, gave evidence of cutting at
several days, by reason of the continuando; he answered,
that that shall not be intended, since in point of law only
evidence of one cutting could be given, for the continuando
void. The proper way to declare, where a man will
give evidence of several trespasses, which do not lie in
to say, that the defendant diversis diebus
continuance,
inter such a day and such day cut divers trees and then
he may give evidence of a cutting upon any of the days
between the days mentioned in the declaration. See 21
Hen.
43. Judgment for the plaintiff.

Common Law Pleading.

272

(b)

DUYCKINCK

V.

Place.

CLINTON MUTUAL
COMPANY.

Supreme Court of New Jersey.
23

[Chap. 4

INSURANCE
1852.

New Jersey Law, 279.

This cause was heard before the Chief Justice and Justices Nevius and Ogden, at November term, 1851, upon a
special demurrer to the declaration.
The Chief Justice. In an action of debt to recover a
judgment, the declaration avers that the judgment was recovered in the Supreme Court of New York, to wit, at Newark, in the coum,ty of Essex. The defendant demurs specially, and assigns for cause that the declaration does not
sufficiently allege where the judgment was recovered.
It is an elementary rule of all pleadings in personal
actions, that every material traversable fact must be stated
with convenient certainty of time and place. 6 Com. Dig.
48, 50, "Pleader," c. 19, 20, p. Archbold's Civ. PI. 116;
Gould's PI. Ill, § 102; 1 Chit. PI. (7th Ed.) 290, 306-7.
The declaration, we are told by high authority, is but
an amplification of the original writ, with additional circumstances of time and place. 3 Bl. Com. 293. The object
of stating the place in the declaration is twofold, viz.: 1.
To obtain convenient certainty in pleading. 2. To ascertain the venue, or place where the trial shall be had. Ordinarily the double end is attained by alleging that the cause
of action arose at some place within the county where the
venue is laid. If the action be local, and the place be truly
stated, or if the action be transitory, and there be no need
of stating where the cause of action actually arose, the introduction of the videlicet is neither necessary nor useful.
But when, in a transitory action, it becomes necessary or expedient, as matter of description or otherwise, to state
where the contract was made, or the cause of action actually
arose, and the place thus stated is out of the county in
which the venue is laid, then it is necessary to lay the venue
under a videlicet. The videlicet was in fact introduced in
the declaration, in stating the place, for the purpose of
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avoiding a diflBculty, which was otherwise supposed to exist
under the ancient law, that the jury to try the cause must he
summoned from the vincinage or verme laid in the declaration. Stephens on Plead. 310; 1 SeUon's Pr. 245; Roberts
V. Harnage, Salk. 659; S. C. 2 Ld. Bay. 1043; 1 Com. Dig.
255, Action N. 7; Kearney v. King, 2. Bam. & Aid- 301;
Mostyin v.' Fabrigas, Cowper, 178-9.
If the place stated in this declaration, "to wit, Newark,
in the county of Essex," was designated as the place where
the judgment was rendered, the place alleged is intrinsically impossible and inconsistent with the fact to which it
relates for no judgment of the Supreme Court of New York
could be rendered there. And if the place be material, the
plaintiff must fail upon the trial, notwithstanding the use
of the videlicet. For a variance in the statement of a material fact is not aided by its being laid under a videlicet.
The averment is nevertheless regarded as positive, direct,
and traversible. 1 Chit. PI. (7th Ed.), 348, 644; 2 Saund.

E.

200, a. note 1.

If,

on the other hand, the place alleged in the declaration
was designed as a mere designation of the venue (as seems
to have been the case, from its being laid, under a videlicet) then no place is stated in the declaration where the
judgment was rendered. It is insisted, in support of the
demurrer, that this is necessary, and that it is not consistent with good pleading, in counting on a judgment, to omit
The
a statement of the place where the court was held.
practice is certainly so. The numerous precedents in the
books invaribly contain a statement of the place where the
court was held before whom the judgment was recovered ;
and the practice prevails, as well in declaring upon the
judgments of the superior courts of Westminster hall, as
upon the judgments of inferior courts of limited jurisdiction. And when the judgment is not in the same court, or
within the county where the venue is laid, the practice is
to allege that the judgment was rendered by the court of
holden at Westminster, to wit, at A, in the county of
B. 7 Went. PI. 95, 79 to 119; 2 Chit. PL (7th Ed.) 482 to
493.

record of the superior courts at Westminster, it is not necessary to state the county in which the
court is holden. It is sufficient to state it to be at Westminster. Arch. Civ. PI. 117.
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The precedents show clearly that the practice is not
founded on the idea that an action upon a judgment is a
local action. It prevails as well in declaring upon foreign,
as upon domestic judgments, and upon the judgments of
the superior courts at Westminster, as upon the judgments of inferior courts of limited jurisdiction. A practice
or form of pleading, uniform and long established, if it be
but a matter of form, involving no higher principle, should,
for the sake of certainty and uniformity, be adopted, and
not deviated from without good cause.
1 Chit. PI. (7th

Ed.) 266.
But the practice is founded in reason and propriety,

which is very apparent in its application to the supreme
courts of other States. They have not uniformly one fixed
and invariable place of meeting, as the courts at Westminster have. In some of the States, the Supreme Court
sits in districts designated by law, with separate places of
record and a prothonotary or clerk in each district. The
jurisdiction of the court within those districts may, to some
extent at least, be limited. This court certainly cannot judicially know that the Supreme Court of any other State
has general jurisdiction throughout the State, and that its
place of sitting is fixed by law and determinate.
When a
court sits in different places for different districts, and
where the territorial jurisdiction of the court varies with
the place in which its sitting is held, the propriety and
necessity (in declaring upon a judgment of ■such court)
of stating definitely the place where the court was held
when the judgment was rendered is sufficiently obvious.
In that mode only would the defendant be informed by the
declaration of the real cause of action, and enabled to avail
himself of every legitimate defense.
There must be judgment for the demurrer.^^
81.
At common law it was customary to lay a venue in the margin for
the purpose of indicating the place of trial, and, in addition, to lay a venue in
the body of the declaration as to every material allegation.
Stephen says
that the latter became an unmeaning form, the venue in the margin being
'
entirely sufficient for all practical purposes.
(Steph. PL 280.)
And there is
American authority for this view of the uFelessness of a venue in the body
of the declaration.
Eeed v. Wilson (1879) 41 N. J. L. 31.
But there is
also good authority in favor of a practice which gives convenient certainty as
to place, even though it be not traversable.
See Bean v. Avers y
^878)J 67
Me, 482.

J
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Names and Identity of Parties,

ELBEESON

v.

EICHAEDS.

Supreme Court of New Jersey.
42

J. : In

1880.

New Jersey Law, 69.

an action by foreign attachment in the
court for the trial of small causes, the defendant was described in the afiSdavit, writ of attachment, state of demand,
and judgment, as Mrs. J. W. Elbertson. Her correct name
is Eebecca Louisa Elberson, and she is, and was at the time
of the suit, the wife of Joseph W. Elberson. The names
Elbertson and Elberson are so near alike that they may be
considered idem sonans, and the difference is so little that
no prejudice could come to the defendant below by the
slight change of name. The addition and suppression of
the "t" or other consonant in surnames ending with
"son," is quite common, and is not a material variance
'in pleading, though it is sometimes so estimated in families. The second objection is more material. Neither Mrs.
nor J. W. are proper Christian names. The former only
distinguishes the person named as a married woman, while
J. W. are but initials, and no name.
It must be stated, with certainty, who are the parties
to the suit, and actions, to be properly brought, must be
commenced and prosecuted in the proper Christian and
surnames of the parties. 1 Chit. PL 256; Frank v. Levie,
5 Eob. 600.
The exception is found in the statute 3 and 4 William IV.,
c. 42, § 12, which has been adopted in our state {Practice
Act, Eev., p. 853, § 28), and this enacts, in all actions upon
bills of exchange, promissory notes, or other written instruments, any of the parties to which are designated by the
initial letter or letters, or some contraction of the Christian or first name or names, it shall be sufficient to designate the person by the same initial letter, letters or contraction, instead of stating the Christian name or names in
full. This case, in attachment for a store book account, is
not within the exception.
In Miller v. Hay, 3 Exch. 14, the defendant was described
as W. D. Hay, and there was a special demurrer, assigning
ScTJDDEB,
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for causes that the defendant's name was not properly
stated, as he was described only by his surname and two
initials, without any excuse for his full Christian names not
being inserted, and without any allegation to show that he
had no Christian nanae or names, or that he was described
by initials, or had so described himself in the bill of exchange in the declaration mentioned. It was held to be an
insufficient designation of the defendant, and bad on the
face of the declaration.

V.
V.

To the like effect are some cases in our courts. Clayton
Tonkin, 4 HaJst. 252 ; Seely v. Schenck, Penn. 75 ; Wood

FitJiim,

4 Zab. 838.

There is no relaxation or change of this rule of description, in proceedings on attachment. In Locke on Attachment, p. 5, it is said that the Christian and surname of the
debtor and creditor shall be stated.

TURVIL

V.

AYNSWOETH.

Court of King's Bench.
2

Lord Raymond,

1727,

1515.

The defendant gave the plaintiff a note under his hand,
viz., London, 31 May, 1720, I promise to accept of Mr.

it,

George Turvil or his assigns 800?. South Sea stock on the
31st May, 1721, and pay him or his assigns 5600i. for the
same, witness my hand Steven Aynsworth.
The plaintiff
gave the defendant the like note, promising to transfer,
etc. And in an action brought upon this promise, the plaintiff declared, that the defendant in consideration that the
plaintiff had promised to transfer to the defendant upon
the 31st of May, 1721, 800?. in capitali fundo gubernatoris
et societatis mercatorum Magnae Britanniae negotiantium
ad maria Austrialia et alia loca Americae et pro incitatione piscationis, Anglice vocato South Sea stock, promised to accept
and pay 5600Z., etc. Upon non assumpsit
pleaded, the cause came to be tried before me last Trinity
term at Guildhall; and upon the trial the defendant's conn-
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it,

* •
•
sel took several exceptions.
3. That the plaintiff
had mistook the name of the South Sea Company for there
was no such word as Austrialia for South but the prQper
Latin word was Australia. Whereupon it was agreed, the
plaintiff should have a verdict, with liberty for the defendant to move for a new trial, if the Court of King's Bench
should be with him in any of his exceptions. * * * But
than as to the third exception, it being moved in the King's
Bench and argued by counsel on both sides, the Court was
unanimous of opinion, that the plaintiff had failed in proving his declaration ; for the evidence being of a promise to
accept South Sea stock, and the name of the corporation
being set out with an insensible and improper word, viz.,
Austrial 'instead of Austral' did not describe that corporation, and by consequence the agreement set out in the
declaration was to transfer a different stock from that
which was proved by the evidence. And they held, that
if the word 'Austrial' was rejected, as the counsel for the
that would not help the plaintiff;
plaintiff would have
for then the corporation described would be, the Governor
and Company of Merchants trading to the seas and other

a

places in America, etc., but would not be that corporation,
part of whose stock was proved to be agreed to be transnew trial
ferred, and the verdict was set aside, and
granted, February the 7th, 1727.

Court

of

POLLARD

V.

LOCK.

Queen's Bench.

1592.

J.

Eliz.,

c.

9,

Information upon the

5

Croke's Elizabeth, 267.

And

for perjury.

;

a

it

J. a

R. brought trespass against him,
declares that whereas
and he pleaded not guilty, and the plaintiff intitled himcourt roll held
feoffment of the land, he shewed
self by
was copyhold praeLocke, gent, which proved
before
Locke falso' deposuit, "that he was not steward
dict'
at that time," ubi rev era he was then steward, whereby
was
the verdict passed against him, etc. After verdict,
inalleged in arrest of judgment, that the declaration
is it

J.
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suiEcient, for here are two J. Lockes mentioned, viz., the
defendant, and J. Locke steward, and so may be intended
Locke deanother man: and when it is said praedict'
was last
him
that
refer
to
posuit, this shall be intended to
named, and not to the defendant; and every declaration
ought to be certain, and shall not be taken by intendment.
And for this cause it was adjudgment for the defendant.
Vide 10 Hen. 7 pi. 5 B. 5 Hen. 5. pi. 8. 6 Edw. D. 70.

J.

21

Hen.

7. 30

BECKER

V.

B.

GERMAN MUTUAL FIRE INSURANCE
COMPANY.
Supreme Court of Illinois.
68

Illinois,

1873,

412.

Per Curiam:

This was an action of assumpsit upon a
premium note, alleged in the declaration to have been executed by William Becker to the insurance company. The

it

it

;

it,

company recovered, and the defendant appealed.
On the trial in the court below, the plaintiff offered in
evidence a note signed by Wilhelm Becker. The defendant
objected to the introduction of the note in evidence, on the
ground of a variance as to the name of the maker. The
court overruled the objection and admitted the note in eviThis is assigned as error.
dence.
This court has repeatedly held that, in actions upon instruments of writing, where the alleged name of a party
thereto is apparently different from the one appearing to
the instrument when offered in evidence, the instrument
would be inadmissible in evidence, and should be rejected
on the ground of variance, unless there be an averment in
the declaration explaining the apparent inconsistency between the names, and the averment be sustained by proof;
that, to justify a finding for the plaintiff, the description of
the writing as to name in the declaration, and the instrushould correspond and be
ment offered in support of
consistent the one with the other that
is immaterial, as
to the obligation of the promise, by what name the defendant executed the writing; that he may be sued upon
by
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his true name, and any apparent variance or inconsistency
between the instrument and the name of the alleged maker,
by reason of the name in fact used, may be helped or prima
facie avoided by an averment in the declaration that the
maker executed the written promise by such name, or otherwise reconciling the apparent inconsistency.
Hurd et al v.
Culies et al, 18 111. 188; Rives v. Marrs, 25 id. 315; Curtis
V. Marrs, 29 id. 508 ; Graves v. People, 11 id. 542 ; Garrison
V. People, 21 id. 535; O'Brien v. People, 41 id. 456.
There is here a difference in the orthography and sound
of the names. We cannot hold them to be the same, unless
it be so made to appear by averment and proof.

For error in this

respect, the judgment is reversed and

the cause remanded.

Judgment reversed.^^
82.
In Commonwealth v. Shearman (1853) 11 Gush. (Mass.) 546,
held that George Allen and George E. Allen could not be deemed
one and the same person without proof of identitj.

(d)

KEITH

to

was
be

Title.
V.

PRATT.

Supreme Court of Arkansas.
5

it

1844.

Arkansas, 661.

Debt in the Crawford Circuit Court, determined in October, 1843, before the Hon. R. C. S. Beown, one of the
circuit judges. Pratt sued Keith. The declaration was,
"John G. Pratt, 'surviving partner of E, Y. Baker, by attorney, complains of Nathan Keith to answer the plaintiff
in an action of debt, and the plaintiff demands of the defendant the sum of $482.48, which he owes to and unjustly
detains from him. For that whereas the defendant, on the
2d December, A. D. 1840, made his certain promissory note
in writing and delivered the same to the plaintiff, and now,
here to the court shown, and thereby promised to pay, on
demand, to Edward Y. Baker & Co., or order, $482.48,
which period hath now elapsed, and by reason of the said
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sum of $482.48 being unpaid, and by reason of a demand
for payment having been made by the plaintiff, an action
hath accrued to the plainti:lf to demand of the defendant
the said sum of $482.48, being the said sum above demanded,
yet the said defendant has not paid the said sum above
demanded or any part thereof to the plaintiff, damage
of one hundred dollars, and therefore brings his suit."
*
*
*
There was a demurrer to the declaration, because
•
*
•
the declaration contains no averment of the plaintiff's right to sue: * • *
By the Court, Sebastian, J. : The facts being admitted
by the demurrer as stated in the declaration, does the plaintiff show himself entitled to recover? The general principle in pleading is, that the declaration must set forth a title
in the plaintiffs to the thing sued for; and if no title is
sliown, the defect is fatal at every stage of the proceeding.
The plaintiff declares as "surviving partner of E. Y. Baker" and the promissory note is payable to Edward Y.
Baker & Co. There is no averment of the identity of the
payees with the plaintiff and his deceased partner, and
this connection is necessary to establish the legal title by
survivorship in the plaintiff.
This should be positively
and directly averred and not left to inference.
The facts
may all be true, and yet the plaintiff have no cause of action. Upon this ground the court erred in overruling the
demurrer.

CLAY

V.

CITY OF ST. ALBANS.

Supreme Court of Appeals of West Virginia.
43 West

Virginia,

1897.

539.

Bannon, J. : This was an action of trespass on the case
by M. C. Clay and Amanda Clay, his wife, against the city
of St. Albans, to recover damages for injury caused by the
flow of surface water upon a lot occupied by them resulting
in judgment against the city, which sued out this writ of
error.
The declaration is attacked on demurrer because it fails
to plead the title of the plaintiffs — not showing whether they
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claim in fee, or for life or years, in present or future esIt is plain that a declaration must have a legal certainty in all material elements. It must tell wherein and
how the plaintiff has been injured ; if in property, it must
tell what property right has been invaded. This is but the
common, basic rule of the law of pleading applicable to
declarations and other pleadings, "that pleadings must
show title," — not title in the common-speech meaning (that
is, deeds or other muniments of title), but their results;
the right flowing from them; the right, estate, or property
interest wherein party has been harmed. "When, in pleading, any right or authority is set up in respect of property, personal or real, some title to that property must, of
course, be alleged in the party, or in some other person from
whom he derives his authority. So, if a party be charged
with any liability in respect to property, his title to that
property must be alleged."
Steph. PI. 286; 4 Minor, Inst.
1182. But how is the title to be pleaded?
This is a practical question, often of perplexity. Counsel claim tha,t this
declaration should say whether the estate is in fee, for life,
for years, in remainder or reversion, as the case may be;
but I do not think so, for it is well settled that, where there
is an injury to a present estate in real or personal property, an allegation of possession by the plaintiff is a sufficient pleading of title ; and it will do to allege that personal property was "the goods and chattels of the plaintiff," or that he was "lawfully possessed of certain goods
and chattels, that is to say" (specifying them) ; and in case
of realty it will answer to say that the land was "the close
of the plaintiff," or that "he was lawfully possessed of a
certain close" or "a certain tract of land" (specifying it).
Steph. PL 286 ; McDodrill v. Lumber Co., 40 W. Va. 564,
Under such state21 S. E. 878. Standard forms show this.
ment of title any kind of right or estate in possession, fee
simple, for life, or' for years, may be shown, but not a
future estate, in other words, that mode of statement imports an immediate estate or property. This must be so, because one in possession has some kind of immediate estate
in present enjoyment, and possession is an element of title,
and prima facie evidence of good title to some kind of estate,
and possession alone will support trespass. If the estate injured is a remainder or reversion, though vested, yet not
■Rested in actual possession, you must allege such estate in'
tate.
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proper manner. In some cases it is necessary to set out the
derivation of title and the estate, as in certain pleas; but
generally hot in declarations, and not in those for injury to
property. Now, test this declaration by these principles. It
avers that Amanda Clay was "seised, and, together with the
plaintiff M. C. Clay, her husband, has been during all that
time, and still is, possessed, of a lot of land." Here is an
averment of possession, and, though it does not say of what
estate they were seised and possessed, yet it imports some
immediate, present estate, not a future one, and is good,
under the doctrine above given. Possession alone is sufficient to maintain trespass or case against a wrongrdoer.
Step. PI. 287; Wilson v. Manufacturing Co., 40 W. Va.
413, 21 S. E. 1035.«'
When a possessory title is not enough to establish a right, a superior
be shown, and the rule is that this must be alleged in its
full and precise extent. Under this general rule there are the following
particular rules:
1.
Seizin in fee simple may be alleged per se, and need not be derived.
Where seizin has already been alleged in another, the pleader must
2.
show the derivation from that other; as where the heir of a lessor sues
on a covenant in the indenture of lease, he must, after alleging that his
ancestor was seized in fee and made the lease, show how the fee passed to
himself, viz., by descent.
3.
Where a particular estate is relied upon, as an estate tail, for life or
for years, it must be derived from the last seizin in fee simple, subject to the
exception that when such particular estate is alleged by way of inducement
only, no derivation is necessary.
4.
When a party undertakes to derive his title he must, if he claims by
inheritance, show how he is heir, or if he claims by conveyance he must
show the nature of the conveyance, as by devise, feoffment, etc.
5.
Where defendant claims title to the locus in quo in trespass quare
clausum or in an avowry in replevin, a general freehold title is sufficient to
be alleged, called a plea or avowry of liberum tenementutn.
Stephan on
83.

title must then

Pleading (Tyler's Ed.)
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HIGGINS

V.

FAENSWORTH.

Supreme Court of Vermont.
48 Vermont,

1675.

512.

The opinion of the court was delivered by
Wheeler, J.: The plaintiff in her declaration has set
forth that she was "possessed of a certain way and right
of way" appurtenant to her premises, that the defendant
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has obstructed it "and has thereby hindered and prevented
the plaintiff from the use of said way, by reason whereof
she has suffered great inconvenience and damage, and by
means thereof" her premises "have been greatly injured
and rendered less fit for occupation."
This is, clearly, a
declaration for an injury to a right of way in possession,
and not to one in reversion. Her evidence at the trial
showed that during the whole time covered by the declaration, the premises were in the occupation of one Hodgman
under leases of a year each, made from year to year, and
that she had no occupancy of them during that time. The
way, being appurtenant to the premises, would, while Hodgman so occupied them, belong to him and not to the plaintiff, and an obstruction of it during that time would be an
injury to his right and not to any right of hers, unless it
should be of such a permanent nature as to affect the value
of her right to the inheritance in reversion.
The right of
Hodgman to damages for an obstruction during his term,
is wholly distinct from hers for an injury to her right as
reversioner, although the same act might cause both. This
appears from Jeffer v. Gifford, 4 Burr. 2141, where it was
moved in arrest of judgment in an action for obstructing
ancient lights, for that the interest of the plaintiff was
stated to be that of a reversioner only, and if he should
recover, the tenant might also, and the defendant be subjected to double damages ; but the court held that the rights
of the tenant and reversioner were separate, and that each
should recover for any injury to his own. Also from Tinsman V. Belvidere (& Del. R. R. Co., 1 Dutch. 255, where
one count that set forth a reversionary right in the plaintiff and an injury only to the possessory right of the tenants, was held bad. In an action for an injury to a reversionary right, an interest in that right, or one large enough
belonging to the plaintiff, and
to include an interest in
must be set
an injury sufficiently permanent to affect
Chit. PI. 777,.note. In
Saund. PI. and Ev. 295;
forth.
Gushing v. Adams, 18 Pick. 110, the action was for an
injury to right similar to this, in possession, and the evidence showed the premises and way to be in possession of
The court recognized the doctrine
tenant at will merely.
reversioner could not maintain an action for an inthat
jury to the right in possession, but held that the possestenant was the possession of the landlord,
sion of such
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the plainand on that ground the action was sustained.
tiff's evidence in this case could he held to show that she
had to some extent received an injury to her reversionary
right, she has no declaration fdr that proof to support; and
the evidence did show that she had not the possessory right,
for an injury to which she had declared ; so that, taken all
together, it appeared that she was not entitled to maintain
the action she had bought, and the judgment of the county
coTirt was correct

Judgment affirmed.

BEISTOW

V.

WEIGHT.

Court of King's Bench.
2 Douglas,

1781.

665.

In last Hilary term, on Thursday, the 25th of January,
Lee obtained a rule to shew cause, why the verdict which
had been found for the plaintiff should not be set aside, and
a new trial granted, or a nonsuit entered.
This was an action on the case, against the defendants
as sheriff of Middlesex, on the statute of 8 Ann., c. 14, §
1 for taking the goods of one Pope in execution, in a house
let from year to year by the plaintiff to Pope, without paying or contenting him for a year's rent then due, arid of
which the defendants, before the removal of the goods, had
notice.
The declaration stated the demise as follows:
"The plaintiff, on etc., demised, to one Benjamin Pope,
a certain messuage, etc., to have and to hold unto the said
Benjamin, from the feast of St. Michael, then next following, for and during the term of one year from thence next
ensuing, and fully to be complete and ended, and so, from
year to year, for so long as it should please the plaintiff,
and the said Benjamin, yielding and paying, therefore,
yearly and every year during the said term unto the plain-^
tiff, the yearly rent or sum, etc., by four even and quarterly
payments; to wit, at the Feast of, etc."
The principal witness called on the part of the plaintiff, was Pope himself; who proved, that the plaintiff let
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tlie house to him, by parol, for a year, and that there was
no stipulation about any time or times for the payment
of the reni.
It was contended, at the trial (which came on before Lord
Mansfield, at the Sittings for Middlesex), that, as the plaintiff had laid a demise with a reservation of rent payable
quarterly, he was bound to prove it exactly as laid; and
that, having failed in that proof, he ought to be nonsuited.
His Lordship overruled the objection, being then of opinion, that enough of the demise as laid had been proved to
entitle the plaintiff to his action. The present rule was
moved for, on the ground of misdirection.

Lord Mansfield (after stating the case)

:

I am very fxee

to own, that the strong bias of my mind has always lejiued
to prevent the manifest justice of a cause from being defeated or delayed by formal slips, which arise from the inadvertence of gentlemen of the profession; becaus«i it is
extremely hard on the party to be turned round, and put to
expense, from such mistalies of the counsel or attorney he
employs. It is hard also on the profession. It was on this
ground that overruled the objection in this case; bat am
since convinced, both on the authorities which
am about
to mention, and, on the reasoning in them, that waw wrong,
and that it is better, for the sake of justice, that the strict
have always thought,
rule should in this case prevail.
and often said, that the rules of pleading are founded in
good sense. Their objects are precision and brevity. Nothing is more desirable for the court than precisiou, nor for
the parties than brevity. It is easy for a party to state his
it is founded on a deed, he need not
ground of action.
set forth more than that part which is necessary to entitle
he states Avhat is impertincLt, it is an
him to reco\er.
injury to the other party, and may be struck out, and costs
remember a case, where, in an
allowed, upon motion.
action on one covenant, the whole of a very long deed was
set forth. I'he court referred it to the Master, and all was
struck out except the covenant on which the action was
brought, and costs paid to the amount of lOOZ. When say
that the plaintiff need only set forth that part of a deed
do not mean to say thai
on which his action is founded,
is
He
is
not
bound to set forth the
necessary.
even that
material parts, letters and words. It would be sufficient to

I

I

I

I

I

If

If

I

I

I
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state the suhsiance and legal effect. That is shorter, and
Here, that
not liable to misrecitals, and literal mistakes.
method might have been followed. It certainly was not necessary to allege this part of the lease that relates to the
time of payment, in order to maintain the action. But,
since it has been alleged, it was necessary to prove it. The
distinction is between that which may be rejected as surplusage (which might have been struck out on motion), and
what cannot. Where the declaration contains impertinent
matter, foreign to the cause, and which the Master, on a
reference to him, would strike out (irrelevant covenants
for instance), that will be rejected by the court, and need
not be proved. But, if the very ground of the action ia
misstated, as where you undertake to recite that part of a
deed on which the action is founded, and it is misreeited,
that will be fatal. For then, the case declared on is different
from that which is proved, and you must recover secundum
This will reconcile all the cases. In
allegata et probata.
the present instance, the plaintiff undertakes to state the
There are many authorities
lease, and states it falsely.
which go to prove this distinction.
will mention three
(which are very strong) where matter, which it was unnecessary to set forth, being stated, and not proved, the variance was held to be fatal. The first is the case of Cudlip V. Bundle, Carth. 202. There, in an action by a lessor
against his tenant, for negligently keeping his fire, by means
whereof the house was consumed, a demise to the defendant for seven years was stated in the declaration; the defendant pleaded that the plaintiff did not demise modo et
forma ; and issue being joined, it appeared, on the finding
by the jury in a special verdict, to be a lease at will. The
court agreed, that -the action would have lain against the
defendant as tenant at will ; but, as the plaintiff had stated
him to be a lessee for years, and proved him tenant at will,
the variance was held fatal, and there was judgment for the
The next is the case of Savage, qui tarn v.
defendant.
Smith, in the common pleas^ 2 Blackst. 1101. That was an
action of debt against a sheriff's officers, by an informer.
The declaration stated a judgment, and fieri facias upon
that judgment. The fieri facias was given in evidence, but
not the judgment, and the court held, that, though it might
be unnecessary to aver the judgment, yet, having been
averred, it ought to be proved ; and my Lord Chief Justice

I
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De Grey, expressly went upon tlie distinction between immaterial and impertinent averments, and said that the former must be proved, because relative to the point in question. The third case is Sliute v. Eornsey in this court,
E. 19 Geo. 3. That was an action for double rent on the
statute.
The declaration stated a lease for three years;
but, on the evidence, it appeared that the lease for three
years was void under the statute of frauds; and that the
defendant was only tenant from year to year. This was
sufficient for the purpose of the action; but a lease for
three years having been laid, and not proved, the plaintiff
was nonsuited ; and a rule for setting aside the nonsuit having been obtained, it was, upon the argument of the case,
These authorities are in point to the doctrine
discharged.
have laid down. But perhaps, notwithstanding the weight
of the cases, if that doctrine were highly detrimental, and
the setting it right would be attended with no mischief, as
it is only a mode of practice, it might deserve considerabelieve it stands right, and upon the best foottion. But
ing ; for it may prevent the stuffing of the declaration with
prolix unnecessary matter, because of the danger of failing
in the proof; and it may lead pleaders to confine themselves to state the legal effect. We are all of opinion that
the verdict should be set aside, and judgment of nonsuit
entered.
Rule made dbsohde.

I

I

EIDEE

V.

SMITH.

Court of King's Bench.
3

1790.

Term Reports, 766.

This was an action on the

case

for not repairing a pri-

The
vate road leading through the defendant's ground.
belong
and
declaration stated that the plaintiff on, etc.,
fore, was and from thence hitherto hath been and still is
possessed of a certain messuage, etc., and by reason of his
possession thereof was entitled to a certain way from the
said messuage unto, into, through and over a certain close
of the defendant, etc., unto and into the King's common
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highway, etc., and so back agaii;i, etc., from the said King's
common highway unto, into, etc., to go, pass, and repass,,
•etc., that the defendant now is and during all the time aforesaid hath been lawfully possessed of and in the said close
called, etc., and of and in divers, to "Wit, two other closes
of land in the parish of Manchester aforesaid, with the appurtenances, contiguoiTS and next adjoining to the said close,
etc., to wit, etc. And that the defendant, by reason of his
possession of the said close called, etc., and the said two
closes of land with the appurtenances, contiguous and next
adjoining thereto, during all the time aforesaid of right
ought to have maintained and repaired and still ought to
maintain and repair at his own proper costs and charges,
when and so often as the same hath been necessary, the said
v^aj leading, etc., yet that he had wrongfully and injuriously
permitted it to be ruinous and out of repair, etc., per quod,
etc.

To this declaration there was a general demurrer, and
joinder in demurrer.

J., said the distinction was between cases where
plaintiff lays a charge upon the right of the defendant,
and where the defendant himself prescribes in right of his
own estate. In the former case, the plaintiff is presumed
to be ignorant of the defendant's estate, and cannot therefore plead it; but in the latter the defendant, knowing his
own estate in right of which he claims a privilege, must set
it forth. In R. v. Sir J. Buchnall, 2 Ld. Raym. 804, Lord,
Holt said, "Where a man is obliged to make fences against
another, it is enough to say oinnes occupatores ought to repair, etc., because that lays a charge upon the right of another, which it may be he cannot particularly know. ' ' And
notwithstanding two out of the three of the judges were of
a different opinion in Holhack v. Warner, Cro. Jac. 665,
BuLLEB,

the

2

1

in

is

;

it,

yet several subsequent cases have been determined on the
In 1 Ventr. 264, there is the report of an
above distinction.
action on the case against the defendant for not repairing
a fence, where the allegation was that the tenants and occupiers of such a parcel of land adjoining the plaintiff- s
have time out of mind maintained
etc. Holt moved
arrect of judgment, "That the prescription
laid in occupiers, and not shewn their estates; and that hath been
judged naught in
Cro. 155, and
Cro. 665." But the
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court said, "It is true there have been opinions both ways;
but 'tis good thus laid, for the plaintiff is a stranger and
presumed ignorant of the estate ; but otherwise it is if the
defendant had prescribed."
So in Tenant v. Goldwin,
Salk. 360, in an action on the case for not repairing a wall
"dehuit reparare" was held sufficient. The case of Wirirford V. WoUaston, 3 Lev. 266, is also to the same effect.
Judgment for the plaintiff.

STANLEY

V.

CHAPPELL.

Supreme Court of New York.

1828.

8 Cowen, 235.

On demurrer to the declaration.
This was in debt on an
award. It began thus: "Elijah Stanley, as guardian and
security for Amanda Stanley, Dyer Stanley, etc., heirs at
law of Dyer Stanley, deceased, plaintiff in this suit, complains," etc. • * * After the commencement, the declaration described him as plaintiff simply. » * *

Curia, per Sutherland, J.: The first ground of objection to the declaration, appears to be fatal. The plaintiff
describes himself as guardian and security for Amanda
Stanley, and others ; but does not show how he is guardian
and security, or that he was specially appointed by the
court, or that those for whom he assumes to act, are infants. In 2 Saund. 117, f. note (1), it is expressly laid
down, that if an infant sues by guardian or prochein amy,
without saying, by the court here specially admitted, it is
error. He is supported by the case of Combers v. Waton,
1 Lev. 224; and in Ra/wlin's case, 4 Eep. 53, 4, it was held
that the admission of the guardian or prochein amy not being entered of record, is not material, if the appointment be
in fact made, and so averred or stated in the declaration.
(And see. Com. Dig. Plead. (2 C. 1.) 3 Mod. 236, I R. L.
416, 1 Dunl, Pr. 86, 7 et seq., Tidd's Pr. 69, 70, 71, 2 ^rchb.
Pr. 143, 4.) If the omission be error, it is fatal on demurrer.
C.

L. p.

19
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CUMMINGS

V.

4

EDMTTNSON.

Supretne Court of Alabama.
5

[Cliap.

1837,

Porter, 145.

Waddy Edirmnson, administrator of all and singular the
goods, chattels and credits, which were of William Edmunson, Jr., deceased, at the time of his death, left unadministered by Samuel Dean, administrator in right of his wife,
Parthena Dean, formerly Parthena Edmunson, wife of the
said William Edmunson, Jr., deceased, and administratrix,
etc., declared against Thomas Cummings in an action of

debt —for that whereas, the said defendant, theretofore, to
wit. * • * And the declaration closed in common form,
with a profert of letters of administration.

J.: It

is Urged against the declaration,
that no averment of the death of the administrator in chief,
drawn,
is to be found in any part of
and the inference
that no title to sue
shewn by the plaintiff. We find on
examination that no statement of the death of the administratrix in chief
contained in the declaration, nor does
in any wise appear, that she was removed from the administration in the estate of the intestate.
The plaintiff in the cause below, can only be entitled to
sue on the claim which is the foundation of this suit, by
virtue of his representative character, and we are unable to
perceive any distinction, so far as the necessity of allegation exists, between his and any other case of
derivative
title. An executor or administrator, must show in pleading
the death of the testator or intestate, although
may not
be necessary to prove
on the general issue;
surviving
copartner must set out the death of his partner; a joint
obligor, who sues alone, must set out the death of his coobligors— and in the case we are now considering, we cannot perceive why the same reason does not prevail, when the
suit
by an administrator de bdnis non. He claims title
under the administration, and
the administrator in chief
be not dead, he can have no title, whatever.
He may be
termed an assignee by operation of law, and there can be no

if
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a

it

it

a

it

is

is

is

it,

GoLDTHWAiTE,

good reason urged, why he should not be obliged to state
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the sole fact from which his authority as administrator
de bonis non, is to be derived.
We have not been able to ascertain if this question has
ever before been presented to any court, but all the prece^
dents sustain the principles we have laid down, and we
have no reason to doubt the justice of their application to
this particular case.

BANK OF HUNTINGTON

v.

HYSELL.

Supreme Court of Appeals of West Virginia.
22

Green,

J.

*

*

1883.

West Virginia, 142.
*

The declaration simply states, that
the defendant, M. L. Hysell, executed her note to the defendant, A. G White, for two hundred and fifty dollars
payable ninety days after its date at the Bank of Huntington, and that this note was endorsed by the defendant,
A. G. White. * * *
This declaration does not state, that the plaintiffs have
any interest of any sort in this note. It is true it does state,
that it was endorsed by the payee, A. G. White, but who was
the endorsee, it does not state. It fails entirely to state,
as it should have done, that the said payee, A. G. White,
thereby * ' ordered and appointed the said sum of money in
*
*
*
the said note specified to be paid to the plaintiffs."
It is true, as claimed by the counsel for the plaintiffs in
error, that the mere possession of a negotiable instrument
payable to the order of the payee and indorsed by him in
blank, is in itself sufficient evidence of his right to present
it and to demand payment thereof and bring suit thereof
if it be not paid. See Shed v. Brett, 1 Pick. 401 ; Seaver v.
Lincoln, 21 Pick. 267. But though this be the rule of evidence, yet it in no manner modifies the rule of pleading,
which requires the plaintiff in all cases to show title. Had
the plaintiffs alleged title, they could under the rule, which
we have stated, have proved their title by the simple production of the note sued upon endorsed in blank by the
payee. But the fact, that title might be thus proven, cannot
dispense with +ba absolute necessity imposed by the rules
:
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of pleading upon the plaintiffs to allege title m themselves,
which they wholly failed to do in the declaration in this

In case of a blank indorsement the holder may either declare upon
84.
the note as indorsed to himself by the payee, or he may allege the indorsement in blank and that he is the owner and holder of the paper. — 14 Encyc.

PI. & Pr.
"When

524.

a note has passed through several successive transferees it is held
that the plaintiff may ignore all intermediate transfers not necessary to his
title, and allege a transfer by the payee directly to himself or to his
immediate indorser.
But if the plaintiff undertakes to trace Ms title
through intermediate indorsers, it is not sufficient to prove merely an indarsement of the defendant, but he must also show the subsequent indorsement
as

alleged."—

14

EncycL PL

&

Pr.

KEELEE

523.

V.

CAMPBELL.

Supreme Court of Illinois.
24

Illinois,

1860,

287.

Walkeb, J. : This was an action of assumpsit, instituted
in the court below, on an assigned note. The declaration
contained a special count on the note, and the common
counts. To the special count a demurrer was interposed,
and the general issue was pleaded to the common counts.
The court ove^rruled the demurr6r and defaulted the defendants, and assessed the damages, and rendered judgment
therefor, without in any way disposing of the issue on the
common counts. To reverse this judgment defendant prosecutes this writ of error.
The objection urged upon demurrer to the special count,
is that it only contains the simple averment that the note
described in that count, was assigned and delivered to the
plaintiff. It is only by force of the statute that the legal
title to promissory notes can be assigned, and in doing so,
it is essential that its substantial requirements should be
complied with, to have that effect. The statute provides,
that such instruments shall be assignable by indorsement
thereon, under the hand or hands of the payee, and of his
assignees in the same manner that biUs of exchange are,
so as absolutely to transfer the property thereof, in each
and every assignee successively. By the provisions of this
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enactment, the legal title to sucli an instrument, can only
be transferred to the assignee, by an indorsement on the
note itself, under the hand of the person having the legal
title. There is in this count no such averment.
the assignment had been made in writing on a separate piece of
paper, or even orally with its delivery, this averment would
have been proved.
Such a transfer would have passed the
equitable title, and yet the holder would have had no right
to maintain an action in his own name. The declaration
should have contained an averment that the indorsement
was made on the note in accordance with the requirements
of the statute, and failing in this, the demurrer was well
taken, and the court below erred in overruling it.

If

Judgment

(e)

BARKER

Authority.
V.

BRAHAM.

Court of Common Pleas.
3

reversed.

1773.

Wilson, 368.

ii

it

if

it,

Norwood, pro[The defendant Braham, by her attorney
cured the arrest of the plaintiff on a capias ad satisfaciendum, upon a judgment which did not authorize an arrest. Whereupon the plaintiff brought an action of tresPlea,
pass vi et armis against both Braham and Norwood.
not guilty.]*
*
*
*
It must
Sergeant Burland, for the plaintiff.
the aube taken that he [Norwood] has acted without
thority or process of the court, because he has not pleaded
he
he had pleaded
because
it; he did not plead
then
and
must have set forth the judgment in his plea,
would have appeared clearly to the court that he had done
wrong.

•Condensed

statement

of facts by the editor.
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sheriff, or his oflScers, or any acting under his or their
authority, may justify themselves by pleading the writ
only, because that is sufficient for their excuse, although
there be no judgment or record to support or warrant
such writ ; but if a stranger interposes and sets the sheriff
to do an execution, he must take care to find a record that
warrants the writ, and must plead it; so must the party
himself at whose suit such an execution is made. No
trespass can be excused but what is inevitable ; see the case
of Pars ->ns v. Lloyd, adjudged in the last term, ante, 341.
Mr. Norwood has pleaded not guUty ; he could not justify by a special plea, because there is no record to warrant a capias ad satisfaciendum against Mrs. Barker.

WASSON

V.

CANFIELD.

Supreme Court of Indiana.
6

184a.

Blackford, 406.

BLAOKroED, J.: This was an. action of trespass for an
assault and false imprisonment, brought by William C.
Canfield against Eichard Wasson, James Robb and William Madden. After the filing of the declaration, the death
of Madden was suggested, and the cause was ordered to
proceed against the other defendants. Wasson pleaded the
general issue and two special pleas. The first special plea
is to the following effect:
That at the time of the trespass, etc., the defendant was a justice of the peace, etc.,
that a felony had been committed, etc., by certain persons
making, forging, and counterfeiting, etc. (the particulars
of the offense are here set out), that on, etc., a reasonable
suspicion and belief existed that the plaintiff was guilty of
said felony, and there was reasonable ground for such suspicion and belief ; that thereupon, afterwards, etc., the defendant being a justice of the peace as aforesaid, by reason
of such felony having been* committed as aforesaid, by reason of reasonable suspicion and belief that the plaintiff
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was guilty of sucli felony, and of such reasonably ground
of suspicion and belief that the plaintiff was so guilty, commanded said Eobb to arrest the plaintiff and take him before some justice of the peace, etc.; that Eobb, in pursuance of said command, gently laid his hands on the plaintiff,
and took him before one John J. Cross, a justice of the
peace, etc. The second special plea is similar to the first,
except that it does not allege that the defendant was a justice of the peace.
Eobb also pleaded the general issue and two special pleas.
The first of his special pleas was to the following effect;
That at the time of the trespass, etc., he was a constable,
etc. ; that a felony had been committed, etc., by certain persons making, forging, and counterfeiting, etc., (the particulars of the offense are here set out) ; that afterwards, etc.,
a reasonable suspicion and belief existed that the plaintiff
was guilty of said felony, and there was reasonable ground
for such suspicion and belief; that one Eichard Wasson
and others charged the plaintiff with being guilty of said
felony, and informed this defendant, he being a constable,
etc., that the plaintiff was guilty; that afterwards, etc., this
defendant, constable aforesaid by reason of said felony
having been committed as aforesaid, and of such reasonable
suspicion and belief that the plaintiff was guilty thereof,
and of reasonable ground for such suspicion and belief, and
of said charge and information of said Wasson and others,
for the purpose of carrying the plaintiff before some justice of the peace to be dealt with, etc., gently laid his hands
on the plaintiff and took him before one John J. Cross, a
justice of the peace, etc., to be dealt with, etc. ; which is
The second special plea of this
the same trespass, etc.
defendant is similar to the first, except that it does not
allege that he was a constable.
The special pleas of both the defendants were demurred
to generally; and the demurrers were sustained.
The special pleas of Wasson are bad for this reason
if no other, that they omit to set out the ground upon which
the suspicion and belief of the plaintiff's guilt were founded.
Whether the suspicion against the plaintiff was reasonable
or not was a question of law for the Court to decide, and
the pleas should consequently have shown the cause of sus-

Mure V. Kayne, 4 Taunt, 34. The first of these
t)leas, it is true, states that the >defendant was a justice of

picion.
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that is no excuse for the omission we have

the peace, bnt

mentioned.
The special pleas of Eobb state not only that there was
a reasonable suspicion, etc., but, also, that he was informed
by Wasson and others that the plaintiff was guilty; and
the defendant is alleged in the first of these pleas to be a
constable. We think, however, that even the first of these
pleas should have gone further, and have shown that the
defendant's informant stated the facts by which he knew
or believed the plaintiff to be guilty; and that the pleas
should have set out those facts, in order that the plaintiff
could have taken the opinion of the Court on their sufficiency to raise a reasonable suspicion against him. Unless
they were sufficient for that purpose, the arrest was not authorized. Davis V. Russell, 5 Bing., 354.
The demurrers to the pleas, therefore, correctly sus•
•
•
tained.

(f)

Quantity, Quality and Value.

WIATT

V.

ESSINGTON.

Court of King's Bench.
2

Lord Raymond,

1739,

1410.

In

trespass for breaking the plaintiff's house, and taking away diversa bona et catalla of the plaintiff ibidem inventa, verdict was given for the plaintiff, and entire damages assessed; and upon Mr. Ward's motion the judgment
was arrested, for the uncertainty in the declaration, in not
specifying what the goods were, so that this recovery could
not be pleaded in bar of another action brought for the same
goods. Serjeant Darnall and Mr. Ketelby for the plaintiff.8«
"The law requires
of; as, where

greater certainty tlian the nature of the thing
an action is brought for things not subject to
distinction by number, weight or measure; as, in trespass for breaking his
close with beasts, and eating his peas, without saying how much; yet this
declaration hath been held good, because nobody can number or measure
the peas that beasts can eat," — Bacon's Abridgement, Pleas, B, 5, 5,
85.

will admit

no
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AMMEL

V.

NOONAB.

Supreme Court of Vermont.
50

297

1878,

Vermont, 402.

The opinion of the court was delivered by
DuNTON, J. : The defendant claims that there is a fatal
variance between the contract or agreement set forth in
the declaration and the one proved on trial.
•
•
•
The declaration alleges "that the defendant
promised the plaintiff, that if she would deed to him certain land, etc., the defendant would, in consideration thereof, pay a certain debt which the plaintiff was owing to one
George E. Field * * * of the sum of, to wit, siity dollars." The declaration was supported by the testimony,
except as to the amount of the debt in question, which was
shown by the evidence to be fifty-two dollars instead of
sixty, as alleged in the declaration. The amount of the debt
being averred under a videlicet, we do not think the plaintiff was bound to prove the exact sum as laid. The purpose for which matter is so alleged is, that the party pleading it may not be strictly bound by it ; and a videlicet, when
followed by numbers or amount, often indicates that the
pleader has not attempted to state the sum with precision.
Crispin v. Williamson, 8 Taunt. 107; Bray v. Freeman, ib.
197 ; Cooper v. Blich, 4 A. & E. n. s. 915 ; 1 Chit. Pi. 313, 316.
A videlicet, however, will not avoid a variance in an allegation of material matter which is of the essence of the
contract or description, and essential to its identity. Says
Starkie: "In cases of contract, the allegations of sums,
magnitude, and duration are usually in their very nature
essential to the identity of the contract; they are therefore
descriptive, and must in general be proved as laid, unless
the mode of averment shows that the party did not profess
1
to state the sum, magnitude, number, etc., precisely."
Stark. Ev. 447; Bray v. Freeman, supra.
In this case, although the amount alleged is descriptive
of the debt in question, the mode of its averment shows that
the pleader did not attempt to state the sum precisely ; and
the debt being also described as "a certain debt the plain-
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one George E. Field," we do not think the
amount alleged so essential to the identity of the contract
as to make the variance fatal.

tiff was owing to

Judgment

affirmed.^^

In Bissel t. Drake (1821) 19 Johns. (N. T.) 66, the action was upon
86.
a note which the declaration stated under a videlicet to be a note for 180
It was
dollars.
The evidence showed that it was a note for 300 dollars.
held that the videlicet did not dispense with strict proof, but the court said: —
"Where the party is incapable of stating the date and amount of a note,
of which he is dispossessed, the law will not require him to make such statement; it will be satisfied by an allegation that the note is of great value,
to wit, of the value of a certain sum."

MONTGOMERY

&

EUFAULA EAILWAT COMPANY
V.

CULVER.

Supreme Court of Alahwma.
75

1884,

Alabama, 587.

This was an action by E. V. Culver against the Montgomery and Eufaula Railway Company, a domestic corporation, operating a railroad in this State, for the recovery of damages "for the failure to deliver certain goods,
viz., one trunk, containing one heavy set gold bracelets,
twenty-four pieces of sterling silver teaspoons, twelve
pieces (silver) table spoons, twelve pieces of dessert spoons,
one full set of Rogers table cutlery, consisting of about
fifty pieces, and clothing and personal wearing appar.el, and
also one fine coral set breastpin; which goods were received by defendant as a common carrier, to be delivered
to the plaintiff at Birmingham, Alabama, for a reward,
which defendant failed to do." The defendant demurred
to the complaint, and also to thdt part thereof "which is
in these words, to-wit, 'clothing and personal wearing apparel,' " on the ground, in substance, that said clothing and
wearing apparel were insufficiently described. The court
* *
*
overruled the demurrer.

Clopton, J. : We see no error in overruling the demurrer to the complaint for want of certainty in the descrip-
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tion of the property, which it is alleged the defendant
failed to deliver. It is described as "one trunk" containing certain articles, and among others, "clothing and personal wearing apparel." The rule as to certainty. in pleadings, as observed by Mr. Stephen, "is not so strictly construed, but that it sometimes admits the specification of
quality and quantity in a loose and general way." Accordingly, at common law, a declaration in trover for "a library of books" has been deemed good without further description; and so for "two packs of flax and two packs of
hemp," without specifying weight or quantity. Stephen
on Plead. 298-299.
Our own decisions have sustained descriptions equally wanting in details of statement. Haynes
V. Crutchfield, 7 Ala. 189; Thompson v. Pearce, 49 Ala.
210. When specific propeiiy is sued for, in an action of
detinue, a somewhat stricter rule of description is admitted
to prevail. David v. David, 66 Ala. 139."

"A

states the rule on this point as follows: —
general mode
great prolixity is thereby avoided."
And he
among other examples:
assumpsit, on a promise by the defendant to pay for all such necessaries as his friend should be provided with by the plaintiff, the plaintiff
It was moved,
aUeged that he provided necessaries amounting to such a sum.
in arrest of judgment, that the declaration was not good because he had not
shown what necessaries in particular he had provided.
But Coke, C.
said,
'this is good, as is here pleaded, for avoiding such multiplicities of reckonings.'
[Cryps v. Bayuton, 3 Bulst. 31.] * * * So, in debt on a bond,
conditioned that the defendant shall pay, from time to time, the moiety of
all such money as he shall receive, and give account of it, he pleaded generally, that he had paid the moiety of all such money, etc. Et per curiam,
'This plea of payment is good, without showing the particular sums, and
that in order to avoid stuffing the rolls with multiplicity of matter.' Also,
they agreed that, if the condition had been to pay the moiety of such money
as he should receive, without saying from time to time, the payment should
have been pleaded specially.
[Church v. Brownwick, 1 Sid. 334.]" Stephen
on Pleading (Tyler's Ed.) 318, 319.
In Smith v. Boston, Concord & Montreal Eailroad (1858) 36 N. H. 458,
there was an action of assumpsit for breach of a contract to build and complete, in a thorough and workmanlike manner, a railroad twenty miles long,
including right of way, track iron, sleepers, fencing, borrowing pits and
station buildings, and it was held that an enumeration of the particulars of
breach would tend to proUxity, so that a general statement was deemed sufficient.
87.

Stephen

of pleading is allowed where
illttstratee it by the following

"In

J.
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Matters of Inducement and Aggravation.

RIGGS

V.

BULLINGHAM.

Coiirt of Queen's Bench.

1599.

Croke's EUzabeth, 715.
Assumpsit. Whereas lie was seized in fee of the advowson of Beckingham, in the County of Lincoln; in consideration that he, at the defendant's request, by his deed, dedisset et concessisset, to the defendant the first and next
avoidance of the said church, the defendant, 22 August, 37
Eliz. asumed to pay to the plaintiff 1001., etc. Upon non
assumpsit pleaded, it was found for the plaintiff, and damages assessed to 100?. And, after verdict, it was moved in
arrest of judgment. , * * * Secondly, the declaration is
not good; because there is not any time or place alleged
Sed non allocatur for it is
J where the grant was made.
but an inducement to the action, and therefore needs not
to be so precisely alleged. Wherefore it was adjudged for
the plaintiff. Vide 29 Eliz., Marsh v. Kavensford, ante, 59.

WABASH WESTERN RAILWAY COMPANY
FRIEDMAN.
Supreme Court of Illinois.
146

Illinois,

v.

1893,

583.

Mr. Justice Craig delivered the opinion of the court:
This was an action brought by Oscar J. Friedman,
against the Wabash Western Railway Company, to recover
damages for a personal injury received on the first day of
May, 1888, while plaintiff was a passenger on the defendant's line of road running from Moberly, Missouri, to
*
* »
Ottumwa, Iowa.
[Defendants' railroad ran from Moberly to Kirksville,
The
thence to Glenwood Junction, and thence to Ottumwa.

The Declaration.
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Junc-

Upon the question of variance the defendant asked the
court to instruct the jury as follows :
"The averment in plaintiff's declaration that he became
a passenger in the train of defendant at Kirksville, Missouri, to be carried from said Kirksville to Glenwood Junction, is material, and must be proved as alleged ; and if the
jury believe, from the evidence, that said plaintiff did not,
at the time in question, become a pasenger in said train of
defendant at said Kirksville to be carried to said Glenwood

Junction, then the jury will find for defendant, regardless
of all other questions in the case."
But the court refused to give the instruction as prayed,
but qualified it by adding as follows, to wit: "But if it
appear, from the evidence, that plaintiff was a passenger
on the train of the defendant between the points mentioned, traveling from a point south of said Kirksville to a
point beyond Glenwood Junction, then the averment in the
plaintiff's declaration is sufiieiently made out."
It may be said that the question involved is a technical
one, and hence not entitled to that consideration which a
court should give to a question which goes to the merits
of an action. The plaintiff had the right, when the question was raised, to amend his declaration and thus obviate
the diflBculty, but he saw proper to take another course, and
he occupies no position now to complain should the rules
of law that control in such cases be strictly enforced against
him.

But while the question involved may be regarded somewhat technical, still it will be remembered that the plain-

tiff is

seeking to recover a large sum of money, and the
defendant has the right to demand and insist that the
grounds upon which the plaintiff claims a right of recovery
should be clearly and concisely stated, and that the case
made in the declaration should be proven as laid. If a
plaintiff may allege in his declaration one ground of recovery, and on the trial prove another, a defendant never
could be prepared for trial. One great object of a declaration is to notify the defendant of the nature and character
88.

Condensed

Btatement

of facts by the editor.
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of the plaintiff's demand, so that he may be able to prepare
for a defense ; but if one ground of action may be alleged
and another proven, a declaration would be a delusion, and
instead of affording a defendant notice of what he was
Here the
called upon to meet, it would be a deception.
plaintiff claimed that the relation of passenger and common carrier existed between him and the defendant, and
that the defendant owed him a duty growing out of that relation. In speaking of a declaration in such a case, Chitty
in his Pleadings says: "When the plaintiff's right consists in an obligation on the defendant to observe some particular duty, the declaration must state the nature of such
duty, which, we have seen, may be founded either upon a
contract between the parties, or on the obligation of law
arising out of the defendant's particular character or situation, and the defendant must prove such duty as laid, and
a variance will, as in actions on contract, be fatal." The
same author also says : "In an action on the case founded
on an express or implied contract, as, against an attorney,
agent, carrier, innkeeper or other bailee, for negligence,
etc., the declaration must .correctly state the contract, or
the particular duty or consideration from which the liability results and on which it is founded, and a variance
in the description of a contract, though in an action ex
The
delicto, may be fatal as in an action ex contractu.
declaration in such case usually begins with a statement of
the particular profession or situation of the defendant and
his retainer, and consequent duty or liability. The declaration will be defective if it does not show that by express
contract, or by implication of law, in respect to the defendant's particular character or situation, etc., stated by the
plaintiff, the defendant was bound to do or omit the act
in reference to which he is charged."
It may, however, be said, that the statement in the declaration of the point from which and to which the plaintiff
was being carried was mere inducement, and need not be
proved as laid. Upon a question of this character, Chitty
in his Pleadings (page 292) says: "In general, however,
every allegation in an inducement which is materi9,l, and
not impertinent and foreign to the cause, and which, consequently, cannot be rejected as surplusage, must be proved
as alleged, and a variance would be fatal; and, consequently, great attention to the facts is necessary in framing
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the inducement, and care must be taken not to insert anyunnecessary allegation."
If, therefore, the allegation is
to be regarded as inducement, it was necessary to prove
it as_ alleged. And at page 385 the author further says :
is also a rule, that if a necessary inducement of the
plaintiff's right, etc., even in actions for torts, relate to and
describe and be founded on a matter of contract, it is necessary to be strictly correct in stating such contract, it being matter of description. Thus, even in case against a
carrier, if the termini of the journey which was to be undertaken be misstated the variance will be fatal. Here the
allegation in the inducement relates to matter of descrip-

"It

tion."
Harris

v. Rayner, 8 Pick. 541, is a case in point. The
action was brought to recover for an injury sustained by
the oversetting of a stage coach.
The plaintiff alleged in
his declaration that he paid defendants for his passage in
their stage from Albany to Boston ten dollars, the usual
fare for said passage, and defendant, in consideration
thereof, undertook and promised carefully to transport
plaintiff in said passage from Albany to Boston. In support of the declaration plaintiff proved that he was in a
stage coach from Worcester to Boston, and that just as he
arrived at Boston the coach was overset by the carelessness
of the driver, and he was thereby injured. It was held
that the evidence did not prove the contract set out in the
declaration, and in passing upon this point the court said :
"We think there was no sufficient proof, at the trial, of the
The declaration alcontract as alleged in the declaration.
leges a contract on the part of the defendants to transport
The proof was that
the plaintiff from Albany to Boston.
the plaintiff rode in defendants' stage from Worcester te
Boston, and although this is part of the route from Albany
to Boston, yet it is part also of many other lines of travel,
so that the contract as alleged remains without proof."
In Tucker v. Cracklin, 2 Starkie, 385, and in Railroad and
Ranking Co. v. Tucker, 79 Ga. 128, actions were brought
against carriers for the loss of goods, and in each case it
was held that a variance between the proof and allegation
as to the termini of the carriage was fatal. In 3 Phillips
on Evidence, page 268, the author says: "The plaintiff
will be nonsuited if the termini of the journey are not correctly set forth," In Illinois Central Railroad Co. v. Sut-
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ton, 53 111. 398, the point was made that an averment in
the declaration of defendants undertaking to convey the
plaintiff from West TJrbana to Tolono is not sustained by
proof of an undertaking to convey from Champaign City
to Tolono. In disposing of the question of variance it is
said:
would appear from the testimony that West
TJrbana and Champaign City are one and the same place,
consequently there was no variance."
The averment in plaintiff's declaration that he became
and was a passenger at Kirksville to be carried to Glenwood Junction, for reward, was, in effect, a statement that
he took the defendant's train at Kirksville for Glenwood
Junction and that he had paid, or was ready to pay, his fare
from one , point to the other when called upon, whereupon
there was an implied contract on the part of the railway
company to safely carry him from one point to the other.
We think it plain that the averment in plaintiff's declaration was not sustained by proof that he became a passenger
It may be true that plaintiff
at Moberly for Ottumwa.
stated more in his declaration than he might have stated —
that he might have relied upon an allegation that he was
a passenger upon defendant's ears, being carried for reward, without stating definitely the termini of his journey
on defendant's line of road; but having gone into detail in
his allegations the law requires him to prove them as laid.
What is said in Bell v. Senneff , 83 lU. 125, is in point here :
"As a general rule a party is required to prove the averments of his pleadings as he makes them.
He may aver
more than is required, but as a general rule, he must prove
them, although unnecessarily made." In Derringo v. Rutland, 58 Vt. 128, it was held that every averment which the
pleadings make material as a descriptive part of a cause
of action must be proved as alleged, and any variance which
destroys the legal identity of the matter or thing averred
with the matter or thing proved, is fatal. In State v. Kopp,
15 N. H. 212, it is said:
is a most general rule that
no allegation which is descriptive of the identity of that
which is legally essential to the claim or charge can be
rejected." (See, also, 1 Phillips on Evidence, 709, 710;
Stephens' Pleading, p. 124, appendix.)
Here the plaintiff was bound to allege that he was a passenger on defend'
ant's train of cars for reward. This was material, and the
further averment that he became a passenger at Kirks-

"It

"It
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ville for Glen wood Junction was descriptive of the identity
of that which was legally essential. It could not be re-

jected or disregarded.
In conclusion, we think it plain, under the authorities,
that there was a variance between the proof and the declaration, and the court erred in the admission of the evidence
and in the modification of defendant's instruction.

CHAMBEELAIN

v.

GEEENFIELD.

Court of Common Pleas.
3

1772,

Wilson, 292.

London, (to wit). —Eichard Greenfield, late of London
victualler, was attached to answer William Chamberlain
in a plea, wherefore, with force and arms he broke and
entered the dwelling house of the said WUliam, situate,
standing and being at the parish of Saint Andrew Holboum, in London aforesaid, and stayed and continued
therein for a long time, and during the whole time made a
great noise, disturbance and affray therein, and wrenched
and forced open, or caused to be wrenched and forced open
the closet doors, drawers, chests, cupboards and cabinets
of the said William, and the goods and chattels of the said

William, of the value of

then and there found, tossed,
tumbled, damaged and spoiled, and then and there did other
wrongs to the said William, against the peace of His pres*
•
•
ent Majesty, etc.
And the said Richard, by Eowland Lickbarrow his attorney, cometh and defendeth the force and injury when, etc.,
and gaith, that the said declaration in the manner and form
aforesaid above made, and the matter therein contained,
are not sufficient in law for the said William to have and
maintain his said action against the said Eichard ; to which
said declaration the said Eichard hath not any need, nor
is he obliged by the law of the land to answer; and this he
is ready to verify; wherefore, for want of a sufficient declaration in this behalf, the said Eichard prays judgment if
the said Williani ought to have or maintain his said action against him. And, for causes of demurrer in law in
0. L. p. 20
500?.
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this behalf, the said Eichard, according to the form of the
statute in such case lately made and provided, shews to the
court here these causes following, to wit, for that the said
"William hath not in or by his said declaration particularly
specified the goods, chattels, wares and merchandise, by
the said declaration supposed to have been tossed, tumbled, damaged and spoiled; and for that the charge of
wrenching and forcing open the closet doors, drawers,
chests, cupboards and cabinets in the said declaration mentioned, is not alleged with sufficient certainty against the
said Richard in this, to wit: for that it is alleged that the
said Eichard wrenched and forced open or caused to be
wrenched and forced open the said closet doors, drawers,
chests, cupboards and cabinets, and for that the number of
closet doors, drawers, chests, cupboards and cabinets in the
said declaration mentioned, and thereby supposed to be
wrenched and forced open, is not specified ; and for that the
said declaration is in other respects defective, insufficient
and informal, etc.

Serjeant Wilson for the plaintiff argued. That the essential matter of fact or trespass alleged in the declaration,
and for which this action was brought, is the breaking and
entering the plaintiff's dwelling house; and that the farther description, viz., the making a noise, disturbance and
affray, the wrenching and forcing open the closet doors,
drawers, chests, cupboards and cabinets, the tossing, tumbling, damaging and spoiling the goods, etc., etc., is only laid,
by way of aggravation, and to shew how enormous the
trespass was ; and so it has been often resolved, that there
is no occasion to specify in a declaration what belongs to
the principal thing, or place trespassed upon, as the dwelling house of the plaintiff, in the present case (certainly) is ;
the closet doors, drawers, etc., etc., all belong to the house ;
to this purpose he cited 2 Salk. 642, Neiomcm v. Smith, and
643, Layton v. Grindal. , And 1 L4- Eaym. 588 cites Boroughs V. Hall, B. E. Trin., 23 Car. 2, where it was held that
trover for a ship cum armamentis was good; whereas if the
action had been brought for the guns and rigging severally,
they ought to shew what and how much; Serjeant Wilson
concluded that the breaking and entering the plaintiff's
house, was the principal ground and foundation of the present action; and all the rest are not foundations of the ao-

Sec. 3]

The Declakation.

307

tion, but matters only thrown in, to aggravate the damages; and of that opinion were the whole court, and gave
judgment for the plaintiff.

(h)

Matters Within the Knowledge of the Other Party.

GALE

V.

EEED.

Court of King's Bench.
8

1806,

East, 80.

This is an action of covenant, brought by the three plaintiffs against their late partner Eeed, for breaches of a covenant contained in an indenture, confirming and carrying into
further effect a prior indenture made between them for
the dissolution of their partnership; and which indenture,

made the 31st of January, 1804, whereupon the breaches
are assigned, is as follows: " * * * And the defendant
doth hereby for himself, his heirs, executors, etc., covenant
with the plaintiffs, their executors, etc., in manner following, viz. That he, the defendant, shall not in his lifetime
carry on the business of a ropemaker, or make cordage for
any person or persons whomsoever (except any contract
which the defendant may hereafter enter into to make
cordage, new or old, or any other articles, for government,
or any public board, and which he shall have free liberty,
from time to time, to execute and complete) * * * " The
breaches assigned were, 1st, that after the making of the indenture the defendant carried on the business of ropemaker,
and made cordage for divers and very many person other
than by virtue of any contract which the defendant had
entered into after the making of the said indenture, to make
cordage, etc., for government, contrary to his covenant.
*
•
*
The declaration assigning these breaches, in m/iking cordage for others,, and employing others, to make
cordage, the defendant, after enrolling the indenture at
large, demurred to the first breach; assigning for cause,
" that the plaintiff s had not shewn or disclosed any, and
what particular person or persons for whom the defendant
made cordage, or any and what particular quantities or
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kinds of cordage the defendant did so make for them; nor
in what manner or by what acts he carried on the said business of ropemaker, as is alleged in that breach of covenant.

Lord Ellenbokough, C, J,, delivered the opinion of the
court. After stating the pleadings as above. — It has been

contended, on part of the defendant, that the covenant on
which the breaches have been assigned is void, as being a
contract made in particular restraint of trade, without adequate consideration to the party restrained; upon the authority of Mitchell v. Reynolds, 1 P. Wms. 181 and other
cases. And also, that the breaches are ill assigned in point
of form, inasmuch as the "divers other persons" alleged
to have been employed to make cordage for the defendant
(as complained of in those breaches), are generally so described, without mentioning them particularly by their
names, or stating the kinds and quantities of cordage made,
etc., as, the defendant's counsel contended ought to have
been done.
As to this objection of form, and which is the
cause specially assigned for demurrer, the answer given to
it by the plaintiff's counsel, viz., that as the facts alleged
in these breaches lie more properly in the knowledge of
the defendant, who must be presumed conusant of his own
dealings, than of the plaintiffs, there was no occasion to
state them more particularly; is in our opinion a sufficient
answer in point of law.

Profert and Oyer.

(i)

BEEBE
Supreme

V.

EEAL ESTATE BANK.

Court of Arkansas.
4

1842.

Arkansas, 124.

Debt, tried in Pulaski Circuit Court, in March, 1841, before the Hon. John J. Clendenin, one of the circuit judges.
The Real Estate Bank sued Eoswell Beebe and others, on
a note executed by them, and made no profert of the note,
The defendants demurred, for want of profert, and the de-
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murrer being overruled, judgment went for debt, and interest at ten per centum per annum, from the maturity of
the note until it should be paid. The defendants sued tiieir
writ of error.
Dickinson, J.: At common law, a party never was required to make profert of a promissory note; the reason
was, that it did not constitute the foundation of the action.
It was only evidence of the debt, and its execution was required to be proved upon the trial. Profert was given upon
sealed instruments, because they constituted the gist of the
action, and it was required to enable the defendant to plead
knowingly. Oyer was granted upon profert being made;
and, upon the making of profert, the party could then plead
a special or general plea of non est factum, or set up any
other defense which might defeat the cause of action. It
was the grade of evidence that determined the character
of the pleadings. A sealed instrument proved itself. Its
execution might be denied, but its consideration could not
be impeached.
Under our statute, the consideration of
sealed and unsealed instruments may both be inquired into,
and therefore there is a perfect equality in their grade of
The production of each proves itself, and the
evidence.
consideration for which it was given. This consideration,
in both instruments, is liable to be impeached in the same
way, but he who impeaches them must do it by plea, supported by affidavit.
It certainly cannot be pretended, that it is not necessary
to make profert of a sealed instrument under our statute.
Promissory notes carry with them the same evidence of indebtedness that sealed instruments do; and the consideration of both being disproved in the same way, then it necessarily follows, that promissory notes, as well as sealed
instruments, under our statute, should be made profert of.
This view of the case is strengthened by the words of the
act itself (Eev. St., chap. 116, sec. 65), which declares that,
when any such instrument is lost or destroyed, an allegation to that effect shall excuse the want of profert. This
positive provision, making profert unnecessary under such
circumstances, certainly implies that, in all other cases, except where the instrument is lost or destroyed, profert
should be alleged of promissory notes as well as of sealed
instroments.
Judgment

reversed.
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CHICAGO BUILDING AND MANUFACTURING COMPANY V. TALBOTTEN CREAMERY COMPANY.
Supreme Court of Georgia^
106 Georgia,

1898.

84.

[This was a suit founded upon a written contract, of
which the plaintiff undertook to make profert and the defendant to demand oyer. This was done irregularly, but
was treated by the parties and by the trial court as a proper
profert and oyer. The defendant demurred to the plaintiff's petition, and the demurrer was sustained.]*'
Cobb,

J.

:

•

*

•

1. The first question to be determined is : Did the court
have a right to consider this contract in passing upon the
demurrer filed to the petition? • • * "WTiile at common
law profert was required only in cases where the party
claimed or justified under a deed, and was not necessary
where the suit or defense was founded upon an instrument
not under seal, still the rule in this State requires that profert should be made of any note or other instrument which
is the foundation of the action, whether the same be under
seal or not. Steph. Plead. 67, 437 ; Smith v. Simms, 9 Ga.
418.
It seems, therefore, that in the present case the plaintiff should have set out in his petition the substance of the
contract which is the foundation of the action, or he should
have exhibited to his petition the material parts of the
same, or made profert of it in the pleading, that is, after
referring to the contract, used the formula, "which is here
to the court shown;" and in the latter case the defendant
would have had a right to demand oyer of the instrument,
that is, that the same be filed for inspection and subject to
be treated in the after-progress of the case as embodied
in the petition itself. At common law, in all cases where
profert of an instrument was required to be made and was
made, and oyer was demanded and the instrument read in
the days of oral pleading, or filed for inspection since the
day of written pleading, the instrument which was the subject of the profert became, after the granting of oyer, a
89.

Condensed statement of facts by the editor.

The Declabation.

S«o. 3]

311

part and parcel of the pleading which contained the profert.
Gould's Plead. (5th Ed.) 408, 409. The author also says;

"He

who is entitled to, and obtains, oyer of a deed, is not
bound to take any notice of it in his pleading.
The object
of granting it being merely to enable him to do so, at his
pleasure.
He may, however, after reciting the instrument,
verbatim, on the record, avail himself of any advantage,
which any part of it, not set out by his adversary, may afford him. The mode in which such advantage may be taken,
may be either by pleading, or demurring, as the case may
require. • * •
the instrument sued upon, or upon
which the defense is founded, is, n/pon the face of
void,
either from illegality or otherwise; or is, from any other
cause, insufficient upon the face
to maintain the deor
maud
defense founded upon
or
there
any material variance between the instrument, as recited on oyer,
and the description of
in the pleading of him who has
made profert of it; the adverse party may demur to the
pleading in which the profert
made.

it,

is

is

it

;

it

if

of

it,

If

*

•

•

E.

;

7

&

it

;

if

is

The deed, as recited,
considered as parcel of
the pleading of him who pleads it; and, consequently, has
the same effect, as
had been set out, verbatim, in his
own pleading."
Ibid. 418, 419. See also Chit. PI. 450451 Jeffery v. White, Doug. 476 Snell v. Snell,
Dow.

ress of the case.

•

•

•

is

a

a

is

a

;

&

;

is

Thacker v. State, 11 Md. 322. There
nothing in
this ruling to conflict with the decisions made in the cases of
Const. Pub. Co. V. Stegall, 97 Ga. 450, and Aug.
Sav. R.
800.
In
those
Lark,
Co. V.
Id.
cases the court attempted to
consider upon demurrer written statements of facts which
had not been made, in any way, a part of the pleadings,
and which could not become a part thereof except by an
allegation in the petition. It was in those cases held, that
upon demurrer to a petition the court could not look outside of the petition. And we so hold here the effect of the
the
ruling now made being simply that contract which
not actually set out
foundation of the action, but which
in the petition, becomes nevertheless, in contemplation of
proceeding equivalent to
law, a part of the same, when
on
one
side
and the granting of oyer
the
demand of oyer
on the other has been practically accomplished in the prog257
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Vermont, 182.

1907,

,

MuNSON, J.: The declaration alleges the breaking and
entering of the plaintiff's close, and the felling and removal of trees and underbrush there growing. The second
and third pleas disclose a defense based upon deeds given
by a cotenant of the plaintiff. The third and fourth pleas
base the defense upon a license of the cotenant. The questions are raised by a general demurrer to these pleas.
The deeds are pleaded with profert. The plaintiff craves
oyer of the deeds^ and having heard them read demurs, but
without reciting the deeds. Copies are furnished the court
on argument.
It is said in Gould's Pleading, Part 11, sec. 35, that the
object of craving oyer is that the pleader may have an
opportunity to recite the instrument, and thus avail himself, upon the face of the record, of anything in the writing
which may aid him. It is said in Chitty's Pleading, p. 432,
that if one pleading a deed and making profert omits to
state any part of it which is material to the case of his
opponent, the only way in which the latter can relieve himself is by praying oyer of the deed, and setting it out in
haec verba.
The reasons for this requirement are obvious, and especially so when the issue is presented by demurrer. A demurrer submits to the court the legal effect of what appears
upon the face of the preceding record. When the instrument is recited on oyer, it stands the same as if incorporated
in the previous pleading where profert of it is made. If
not recited, the facts contained in it are not within the
The recital is also essential to a
scope of the demurrer.
proper evidence of the issues determined, however the case
may be presented. If the instrument is not recited, but
merely handed up on argument, the case may be determined upon matters which are not contained in the record,
but appear only from a loose paper, bearing no mark that
coimects it with the case, and which may easily fail of
preservalioii m the files.

3j
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So the deeds are not before ns, and the points depending
upon their contents will not be considered.'"
Form of Oyer, in plea of nan est factum.
the said C D, by E P his attorney, comes and
defends the wrong
ana injury, when, etc., and craves oyer of the said
supposed indenture, in
the said declaration mentioned, and it is read to him
in these words: (here
set out the indenture
verbatim) which being read and heard, the said
D
says that the said supposed indenture
is not his deed, and of this ha
puta lumself upon the country, etc.
2 Chitty on Pleadine. 461.
^
•
90.

And

•••••••••

(j) Facts

Showing Contract Liability^

(1)

The promise.

BEIDGE

V.

AUSTIN.

Supreme Judicial Court of Massachusetts.
4 Massachusetts,

1808.

115.

This was an action pending in the county of Middlesex.
The declaration was "in a plea of the case for that the said

David at Boston, viz., at Charleston aforesaid, on the
twenty-second day of October in the year of our Lord, 1805,
in consideration that the plaintiff had made him the said
David his bailiff of one case of linens, of the value of five
hundred dollars, and had agreed to allow and pay him a
commission of five per cent, on the proceeds of the sale
thereof, promised the plaintiff to transport the same linen
to Charleston, in the state of South Carolina, at his the
said David's own risk against aU danger, excepting the
dangers of the seas, and dispose of the same to the plaintiff's best profit and advantage, and render to the plaintiff
his reasonable account thereof. Yet the said David, though
often requested, has never rendered his reasonable account
to the plaintiff touching the premises, or in any wise paid
him for said linen, to the damage," etc
Upon non assumpsit pleaded, the cause was tried, at the
sittings after the last October term at Cambridge, before
the chief justice, whose report was as follows :
On the trial, the plaintiff, to maintain the issue on his
part gave in evidence a memorandum in writing signed by
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follomng— "Boston, Oct.

22,

Eeceived on board the ship Rodney, J. Hurd, bound
for Charleston, S. C, a case of linens, amounting for the
sterling cost to 84?. 5s. %d. which promise to dispose of
in Charleston for account of Nathan Bridge, and to account
and pay to him the proceeds, and takes on myself all risks,
shall charge five per
except those of the seas, for which
cent.
David Austin." And it was agreed by the parties
that the said case of linens was transported by the defendant in the said ship to Charleston, where it arrived, and
was delivered safe to him by the said Hurd.
The defendant to maintain the issue on his part, gave in
evidence that after the case of linen was delivered to him
in Charleston, he stored the same in a suitable and conven1805.

I

I

ient store there for sale; that before the same was sold,
it was stolen from the said store by some thieves, to him unknown, without any fault on his part; that he has never
been able to discover the said thieves, or to recover the said
linens or any part of them; and that the customary commissions charged by commission merchants in Charleston
for the sales of merchandise and making returns, is five
per cent, on proceeds.
On this evidence the plaintiff insisted that the defendant
was not discharged by the said larceny. The defendant insisted that he was discharged, and if he was not, that he
was entitled to another five per cent, besides that mentioned in the memorandum.
told the parties that as the merits of the cause depended on the legal construction of the written memoranwould reserve that construction for the opinion of
dum,
whole,
court ; and as there were no sales,
the
should direct
the jury to find a verdict for the plaintiff, and to assess his
damages equal to the value of the linens at Boston when
shipped, deducting therefrom fiv^ per cent, commissions.
They found a verdict agreeable to the directions, and the
defendant, waiving his right to review, moves for a new
trial for the misdirection of the judge.
The cause was continued nisi; and now at this term the
opinion of the court was delivered as follows by
Paesons, C. J. : We have considered the memorandum
given in e^ddence, and are all satisfied that the construction of it is agreeable to the direction of the judge, and
that the verdict cannot be set aside for his misdirection

I

I

I
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supposed by the defendant.
Indeed the constmction, for
which the defendant contends, cannot be admitted; because
it is repugnant not only to the express words, but to the
manifest intent of the parties.
But in looking into the declaration, it clearly appears to
us that the written memorandum was not legal evidence
to prove the plaintiff's count. The allegation is, that for
five per cent, commission on the sales, the defendant promised to transport the goods to Charleston, S. C, at his own
risk against all dangers, except for the seas. The risk
of transportation, except of the seas, is the only risk the
defendant is there alleged to take on himself, when from
the memorandum he is liable to all risks, except of the seas
until he account for the proceeds. The contracts are materially different; and as a judgment La this action would
not be a bar to another action on the contract stated ia the
memorandum, the verdict must be set aside, and a new trial
granted, when the plaintiff, if he should think proper, may
move to amend on terms.

VAVASOUE

V.

ORMEOD.

Court of King's Bench,
6

1827.

Barnwell & Creswell, 430.

Declaration stated, that by a certain indenture between
the plaintiff and one J. S. (profert of which was made),
plaintiff did demise, lease, and set unto J. S., his executors,
administrators, and assigns, certain tenements, to hold, etc.,
"yielding and paying therefore the yearly rent of 160/., by
two even and equal portions Ln each and every year during
the said term, "that is to say, on, etc.," as by the said
indenture, reference thereunto being had, would more fuUy
and at large appear.
The entry of J. S. was then stated ;
hi6 assignment to the defendants, their entry, and that rent
had accrued for certain periods since. Plea, nil debet. At
the trial before Hullock, B., at the last Lancaster Spring
assizes, the reservation of rent appeared, on the production of the indenture, to be in the following words: "yielding and paying during the said term (except as hereinafter
mentioned) ;" and then the reservation was as stated in the

516
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In a later part of the lease was a covenant,
declaration.
that the lessor should lay out 600?. in erecting a steam enIn a still later part was a proviso, that in case the
gine.
lessee should, within three years, pay the lessor 300?., in
part discharge of the 600?. so to be laid out by the lessor,
then the rent of 160?. should be reduced to 130?. ; and that if
the remaining 300?. were paid within six years, the rent
should be reduced to 100?. No evidence of payment of any
part of the 600?. was given. It was objected by Scarlett
and Parke, on the part of the defendant, that there was a
variance. It was, they contended, clearly established, that
upon a plea of non est factum to a lease, an exception in a
reservation or covenant, not noticed, creates a variance,
although a distinct proviso, if not insisted upon, need not
be noticed (1 Saund. 234, note (2) c. 5th Edit.) ; and that
although the proviso itself in this case were a distinct one,
the exception referring to it was in the body of the- reservation, which reservation must, therefore, be read as if it had
contained the proviso in the form of an exception ; that this,
therefore, would have been a variance on a plea of non est
factum and that nil debet put in issue the execution of the
indenture stated in the declaration as much as a plea of non
est factum,. On the part of the plaintiffs it was admitted that
the reservation should be read as if it contained the proviso
in the form of an exception, but it was contended that the
distinction between a proviso and an exception did not
depend upon the mere form of expression ; and that this was
a proviso in its nature, for the event might or might not
occur ; and here it actually had not occurred. The supposed
exception was to be a nullity, except on the occurrence of
a particular event; and as that had not occurred, it was a
nullity, and was properly omitted in the recital of the
reservation set out. In instruments in general, no more
need be noticed in the declaration than that upon which the
plaintiff proposes to rely. The learned judge was of opinion that this was an exception; and that as by the terms
of the reservation the whole rent was to be paid only under
particular circumstances, such a limitation should have
been noticed; although a proviso for a distinct purpose,
as for re-entry on nonpayment, would stand on a different
The plaintiff was therefore nonsuited.
ground.
F. Pollock now moved to set aside the nonsuit, and contended, that the clause iu the subsequent part of the lease
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referred to in the reddendum was a proviso, and not an
exception, and that it was unnecessary for the plaintiff to
declare upon any more of the deed than the reservation;
and it was for the defendant to show the proviso which was
in defeasance of the covenants. He cited Elliott v. Blake,
1 Lev. 88, Eotham v. The East India Company, 1 T. E. 658,
645.

Lord Tenterden, C.

J.

If

it

is

is

I

is

is

is

a

it

it

if

it

if

it,

a

it,

an act of parliament or a
private instrument contain in
first, a general clause, and
afterwards
separate and distinct clause, which has the
effect of taking out of the general clause something which
would otherwise be included in
a party reljdng upon the
general clause in pleading may set out that clause only,
without noticing the separate and distinct clause which
But
the exception itself be
operates as an exception.
incorporated in the general clause, then the party relying
must in pleading state
with the exception; and
upon
he state
as containing an absolute unconditional stipuwill be variance.
lation, wifcout noticing the exception,
not in express
This
a middle case. Here the exception
terms introduced into the reservation, but by reference only
to some subsequent matter in the instrument. The words
are "except as hereinafter mentioned." The rule here applies "verba relata inesse videntur." And the clause
thereinafter mentioned must be considered as an excepreserved;
tion in the general clause, by which the rent
and then, according to the rule above laid down, the plaintiff ought in his declaration to have stated the reservation
am of opinion
Not having done so,
and the exception.
there
no ground for
fatal,
and
that
that the variance
setting aside the nonuuit.
:

Rule refused.

9

Court

of

METZNEE

v.

BOLTON.

Exchequer.

1854.

Exchequer, 518.
a

The declaration stated that, in consideration that the
plaintiff would enter the service of the defendant as
commercial* traveller for one year, the defendant agreed to
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a

it

it,

employ the plaintiff in the capacity aforesaid, at and for
the yearly salary of 1501., and to continue him in such service for one whole year. Averments, that the plaintiff entered into the service of the defendant in the capacity and
on the terms aforesaid, and continued in such service until
a certain day before the expiration of the year.
Breach,
that although the plaintiff was ready and willing to continue in the service of the defendant, yet the defendant
wrongfully dismissed him therefrom.
Plea: Non assumpsit.
At the trial, before Maktin, B., at the London Sittings
after last Trinity term, the plaintiff was examined, and
proved that he and the defendant met at an hotel in London, when an agreement was come to between them precisely as stated in the declaration ; that he entered into the
employement, and went a journey into the west of England, after which the defendant dismissed him within the
year, upon a ground which turned out to be unfounded.
On cross-examination, the plaintiff admitted that there was
an usage in the trade in which the plaintiff was so employed, that in any yearly hiring of a traveller either party
might put an end to the employment on giving three months
notice.
It was objected on behalf of the defendant, that, under
these circumstances, if such usage was proved to exist so
generally as that it was to be considered as imported into
the contract of hiring, there would be a misdescription of
the contract, and a variance upon non assumpsit.
The
learned judge thought that the contract being for a year
was proved according to the allegation, and that the power
to determine
coming by way of defeasance of the contract, need not be noticed by the plaintiff, but must be
by the defendant.
■pleaded and proved
The plaintiff's
counsel then agreed that
should be taken as a fact that
the engagement was so determinable; and the question of
damages having been left to the jury, they found
verdict
for the plaintiff for 56Z.
A. rule nisi having been obtained to set aside the verdict,
and for a new trial, on the ground of misdirection,

Parke, B.

a

a

:

This case was argued during last term, upon
rule for a new trial of cause tried
showing cause against
before my Brother Martin. My Lord Chief Barobt, my
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Brothers Anderson, Martin, and myself were present. It
was an action of assumpsit.
(His Lordship then stated the
pleadings, facts, and ruling of the learned judge as above
set forth.)
We think that this ruling of the learned judge

cannot be supported.

It

is quite certain, that general usages are tacitly annexed to all contracts relating to the business with reference to which they are made, unless the terms of such contracts expressly or impliedly exclude them. This, therefore, must be considered as a contract for the defendant to
hire, and the plaintiff to serve for a year, determinable on
three months' notice. Whittaker v. Mason, 2 Bing. N. C.
359 ; and the question is, whether in this form of action this
power of determining the contract need be noticed by the
plaintiff in describing it. In an action of covenant on an
instrument under seal, consisting of several clauses, there
is no doubt the plaintiff may declare upon so much of the
deed as contains the covenant on which he proceeds, which
is obligatory because it is under seal ; and it is for the defendants to show the proviso, if any, which defeats it. (See
1 Saunders, 233 a, note).
So, where an interest or estate
and
is
presently,
to be divested by matter subsepasses
quent, it is enough to state the estate which vested; and
the matter defeating it must be pleaded by the party who
would take advantage of it. UgMred's Case, 7 Bep. 9 b.
But this is not either the description of a covenant under
seal, or of a vested estate or interest, but of the substance
and effect of a parol contract between the parties, and a
defeasible contract cannot correctly be described as an absolute one.

It

it

a

it

a

it

a

it

if,

is not true that the defendant undertook to employ
the plaintiff for a year in consideration of the plaintiff's
services for a year, for the true contract was, that the defendant would employ him for a year, determinable at any
'
time by three months notice, in consideration of the plaininstead of stating
tiff serving him for that time. And
had been expanded into
the contract in this short form,
statement of a contract with mutual promises, the whole
would
to be done on each side must have been stated, and
variance to allege that the contract on
have been clearly
was
the plaintiff's side was to serve for a year; because
only to serve for year unless he or the defendant chose to
by three months' notice; and so the corresdetermine
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ponding promise to employ by the defendant. The shorter
statement in the declaration in this case cannot exonerate
the plaintiff from stating the substance of the contract correctly. Had this defeasance been stated by way of plea
to this declaration, it would have been demurrable specially,
before special demurrers were abolished, on the ground
that it amounted to the general issue, because it was a
qualification of the contract itself, and therefore an argumentative denial of the contract alleged. The abolition of
special demurrers cannot make a difference in the meaning
of the words of the allegation, and a contract with a defeasance is not the same as a contract without one, consequently the variance is fatal. We think, therefore, that
the ruling cannot be supported.
My Brother Mabxin is not quite satisfied with this view
of the case, and would, we believe, decide it otherwise if
the decision depended on himself.
Rule absolute.

TEEL
Supreme

V.

YELLIS.

Court of New York.
4

Johnson,

1809,

304.

This was an action of debt, on the 8th section of the
act (24th sess. c. 87), to prevent and punish champerty and
maintenance, in which there is the following proviso : ' ' That
it shall be lawful for any person, being in lawful possession, by taking the yearly rents or profits of any lands,
tenements, or hereditaments, to buy or obtain, by any reasonable ways or means, the pretended right or title of any
other person thereto."
The declaration in this case did
not negative the proviso ; and a verdict having been found
for the plaintiff, a motion was made in arrest of judgment.
Van Ness, J. * * * The rule is this :
the proviso
furnishes matter of excuse for the defendant, it need not
be negatived in the declaration, but he must plead it. Such
is the proviso in the present case. It forms no part of the
plaintiff's title, and affords merely an excuse to the defendant, if he had come within its purview. It would be
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unnecessary to proceed further, were it not that these
cases are apparently irreconcilable, and it is desirable that
the law should be finally and correctly settled. Serjeant
Williams, in his note to 1 Saund. 262 says, "But when the
exemption is contained under the proviso to a subsequent
section or act of parliament, it is matter of defense, and,
therefore, it is not necessary to state iu the declaration, that
the defendant is not within such proviso." The only inaccuracy in this remark consists in restricting the rule to
provisos contained in a subsequent section or statute, which
was not warranted by the cases.. In Jones v. Axen, 1 Lord
Eaym. 119, Teeby, Ch. J,, with the concurrence of the rest
of the court, says, "that where an exception is incorporated
in the body of the clause, he who pleads the clause ought to
plead the exception; but when there is a clause for the
benefit of the pleader, and afterwards foUows a proviso
which is against him, he shall plead the clause, and leave
it to the adversary to show the proviso." The same distinction is adopted in the case of the King v. Bryan, 2 Str.
1101, that when the offense is brought within the enacting
clause, and the justification comes in by way of proviso or
exception, in the first case, it is a matter of defense to be
shown by the defendant; in the other case, the exception
In Spires v. Parker (1 Term, 141),
must be negatived.
that
the rule is, that anyone who will
all the judges agree,
bring an action for a penalty on an act of parliament, must
show himself entitled under the enacting clause; and if
there be a subsequent exemption, that is a matter of defense,
and the other party must show it to protect himself against
the penalty.
The court are of opinion, therefore, that the motion must
be denied.
Motion denied.

FIKE

V.

STEATTON.

Supreme Court of Alabama.
174

1911,

Alabama, 541.

[Plaintiff sued for $1,015 on account for work and labor
and for materials furnished in remodeling and improving
defendant's
c.

u

p.

21

residence.

Defendant,

in

his

third

plea,
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pleaded by way of recoupment that the work, labor and
materials were furnished under a written contract between
defendant and plaintiff which provided that the work was
to be completed and the building turned over to defendant on or before December 20, 1906, in default of which
defendant was authorized to retain out of the compensation provided for, the sum of $10 per day for every day's
delay, "delays beyond the contractor's control excepted;"
that the plaintiff did not complete and turn over the building to defendant until the latter part of July, 1907, to the
damage of the defendant of $1,000. A demurrer was filed
to this plea, on the ground, as plaintiff seems to have contended, that by failing to allege that the delay was not beyond the contractor's control, defendant failed to show
any right to damages for such delay.] ®*
Anderson, J.: When the breach of a contract is relied
upon as the gist of the action or defense, it is necessary
that the declaration or plea allege a breach; otherwise it
will be demurrable. 4 Ency. PI. & Pr. 937.
If the defendant's promise or engagement contains as a
part of it an exception which qualifies his liability, or in
certain instances renders him altogether free from liability,
the exception must be stated, though this may not be necessary when the proviso does not go to relieve from liability
under the contract entirely.
9 Cyc. 752, and cases cited
in notes 39 and 40.

Nor is it necessary for

the

plaintiff to negative a pro-

viso which would defeat his action once vested.
The borto
der line as
what conditions or provisions should be
negatived in the declaration or set up as a defense is quite
narrow, and the question is one which has given the courts
considerable difficulty in the few cases in which it has been
considered. The two leading American cases on the subject are Wilmington S Raleigh R. R. v. Robeson, 27 N. C.
391, and Freeman v. Travelers' Insurance Co., 144 Mass.
These cases seek to draw a distinction
572, 12 N. E. 372.
an
between
exception and a proviso, defining them as follows: "A 'proviso' is properly the statement of something extrinsic of the subject-matter of the contract, which
shall go in discharge of the contract, and, if it is a covenant, by way of defeasance. An 'exception' is taking some
91.
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part of the subject-matter of the contract out of it." A
proviso need not be stated in the declaration, for this, says
Mr. Chitty, ought to come from the other side. 1 Saunders, 334, N. 2 ; Sir Richard Eotham et al. v. East India

Term Eep., 645. In the latter case. Ashuest,
speaking of the circumstance which was omitted
in the declaration, observes:
'This, therefore, being a
circumstance, the omission of which was to defeat the plaintiff's right of action, once vested, whether called by name
a "proviso," "by way of defeasance," or a "condition
subsequent," it must in its nature be matter of defense, and
ought to be shown by the defendants.' " Wilmington Case,
supra. Our own court has often recognized a distinction
between exceptions and provisos and the necessity to negative them in indictments.
1 Mayfield, p. 447, subd. 33.
We think the true test, however, whether it be called an
"exception" or "proviso," is whether or not it is a condition precedent to liability, or whether or not it is a condition subsequent going to defeat the plaintiff's action once
vested, or if the existence or nonexistence of the condition
is essential to a breach of the contract, or merely affords
a defense for a failure to comply with same or for a breach
of same. If it is a condition precedent to a breach, but
merely justifies or excuses a breach in certain instances
or for certain causes, it is defensive matter, which need
not be negatived or set out in the declaration.
Tyson v.
Weil, 169 Ala. 558, 53 South. 912.
We think the third clause of the contract in question
was intended to indemnify the owner of the house by way
of liquidated damages against a delay in completing the
building, but exempts or relieves the contractor from liability in case the delay was beyond his control. In other
words, the proviso was intended as a defense in a certain
instance to a right of action vested upon a breach by delay,
"Every case depends
and is not a condition precedent
upon the nature of the stipulation or condition, as well as
upon the form of it."
We think the condition in question was intended to afford defensive matter to the delay by showing that it was
not within the control of the contractor — a negative averment peculiarly within his knowledge and upon whom rested
the burden of proof, and is not one upon which the plainVincent v. Rogers. 30
tiff's right of action is grounded.
Cornpany,

J., in

1
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Ala. 472 ; Gains v. State, 149 Ala. 29, 43 South. 137 ; Farrail V. State, 32 Ala. 557; 1 Greenleaf on Ev., § 74; Da/vis
V. Arnold, 143 Ala. 228, 39 South. 141; Rogers v. Brooks,
105 Ala. 549, 17 South. 97.
As above stated, the border
line between provisos and exceptions is narrow, and there
may be authorities and textbooks which would require that
this exception be set out in the declaration, but to so hold
would be illogical. If the exception had to be negatived by
the declaration, the contractor would only have to take is-

show any reasonable cause for the delay
peculiarly within his knowledge and without giving the
owner the slightest intimation by the pleading what special excuse would be brought forth. As it is, the crosscomplaint (which is recoupment plea 3) states a priiTta
facie case, and which would be made out by proof of the
delay. Then if the contractor does not deny the delay, but
confesses it and seeks to avoid
under the right given
he
and set up the facts
him by the contract,
should plead
relied upon to show that the said delay was not within his
control, and which would put the owner on notice of the
character of defense he had to meet. * ♦ • The defendant's third plea was recoupment, and was in the nature
of
cross-action, but was not defective for failing to negative that the delay complained of was beyond the control
of the plaintiff, and the trial court did not err in overruling
the demurrer to the same.

The judgment of the law and equity court

is

a

it,

it,

sue, and thus

affirmed.

Affirmed.

V.

GRAY.

King's Bench.
6

Court

of

CLARKE

1805.

East, 564.

Lord Ellenborough, C. J., on this day delivered the

judgment of the court. This was an action of assumpsit,
brought against the defendants as proprietors of the True
Briton stage coach from London to Market-Harborough, to
recover the value Of goods belonging to the plaintiff, and
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sent with the plaintiff's wife as a passenger in that coach
and lost in the course of their conveyance. The declaration was in the usual form against carriers for losses by
negligence.
The loss was admitted.
On the part of the
defendants it was given in evidence, that they had for
twelve or fourteen years past given notice by a bpard in
their coach oiBee, hanging up over the place where the
bookkeeper sat, and where places for the coach were taken,
parcels received, etc., as follows:
"Take notice, that no
more than 51. wiU be accounted for, for any goods or parcels delivered at this office, unless entered as such, and
paid for accordingly."
The goods lost were admitted to
be above the value of 51. ; and a verdict was taken for the
plaintiff, subject to the question, whether the special contract created by the terms of this notice, and by which the
responsibility of the carriers was limited, so as not to exceed the sum of 51. unless where goods were entered and
paid for as of an higher value, should have been stated in
*
»
•
the declaration.
The present case having been
argued some time ago, when my Brother Gkose was absent, and the rest of the court upon that argument, and a
subsequent consideration of the subject, entertaining considerable doubts, directed it to be argued again this term
when the court was full ; and it has accordingly been again
argued. On the part of the plaintiff, it is insisted that the
provision, "that no more than 51. should be accounted for,
unless the goods were entered and paid for accordingly,"
amounts only to a limitation of the damages to be recoverd
in the event of a breach of the contract of carriage, and
not to a qualification of the contract itself. On the part of
the defendants it is insisted, that the provision in question is a limitation of the promise itself, and varies that
responsibility for the entire value of the goods which the
custom of the realm, or the general undertaking to carry
safely, stated in the declaration, would otherwise cast upon
the carriers. That it is not to be considered as a distinct
independent proviso, but as a term and qualification annexed to and making a part of the original contract of
carriage itself. But if the obligation to carry safely do
not depend on the question of compensation to be paid in
case of loss, but be wholly collateral thereto; and if the
contract for safe carriage he equally broken by the loss of
the goods, whether the sum stipulated to be paid on that
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account be mucli or little, it cannot be said that such stipulation necessarily makes a part of the contract for safe
Indeed its operation and effect may be considcarriage.
ered as only attaching and beginning after the question of
safe carriage is at an end, by the breach of the contract
made for that purpose.
Its proper oflBce is to limit the
province of the jury in the assessment of damages for a
contract broken, and of course has no concern with it as
long as it is executory and in th^ course of its performance. It resembles in some degree the case of a covenant
in a lease not to plough ancient meadow or the like, followed
by a proviso that in case the same should be ploughed by
the tenant thereof he should pay a certain increased rent
for the same. In such case it would certainly be in the
option of the lessor to declare as for a breach of covenant
not to plough, or the lessor may declare at once for a
breach of covenant in not paying the stipulated satisfaction for such ploughing.
Both the covenant and the proviso in that case form distinct substantive parts of the same
lease, as the contract of carnage, and the limitation of the
amount of damages to be paid, in case no entry of and payment for the goods have been made, do in this. It is no
more necessary to state every part of an agreement not
under seal, each part making a distinct contract, than it is
of an agreement under seal ; it is sufficient in either case to
state so much of each as constitutes that contract, the breach
of which is complained of, prescribes the duty to be performed, and the time, manner, and other circumstances of
its performance, with tlus difference only, that in the case
of an agreement not under seal, the consideration must be
stated, and no part of the entire consideration for any
promise contained in the agreement can be omitted. In the
present case the entire consideration for the promise to
carry safely, viz., the delivery of the goods to be carried for
a reasonable reward to be therefore paid to the carriers,
is stated. This is not like the cases in Godbolt, 154 and
Aleyn, 5, to which we have been referred by the defendants' counsel. Those were cases where the defendemt, in
consideration of marriage, promised to do several things,
for the nonperformance of one of which the plaintiff brought
his action, and declared as for a promise to do one thing
In each case
only, without mentioning the other things.
of
the defendant In
the court was of opinion in favour
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the case in Aleyn judgment was for the defendant, after
a verdict for the plaintiff, "because the plaintiff ought to
have set forth the whole promise which is entire;" and in
the case in Godbolt the question seems to have arisen on the
plea of non assumpsit, which the court considered as a
good bar: "for (as is there said) the contract being entire,
if it be not a good plea, the defendant might be charged
for the several things," etc., i. e., in several actions. In
that case the marriage, and the several things agreed to be
performed on account thereof, were respectively considera^
tions for each other : the several things formed but one entire consideration in the whole for the marriage : and if all
of them were not stated, the consideration on the one side
would have been untruly, and therefore defectively stated.
But here the limitation of the carriers' responsibility is
no part of the consideration for their promise to carry
safely; the reward agreed to be paid, them being the sole
consideration for such promise on their part.
the entry
of the goods and the payment of a price for the carriage
proportioned to their value were a part of the consideration for carriage, the nonentry and nonpayment might be
pleaded in bar of the action to recover any damages for
the loss of the goods ; but if this proviso in favour of the
carriers, instead of being given in evidence by them on the
general issue, had been specially pleaded, it could not have
been pleaded as a bar to the action generally, but only as
against the plaintiff's recovering more than the sum of bl.
on account of the goods being not specially entered and
paid for according to their actual value. There are a great
variety of agreements not under seal, containing detailed
provisions regulating prices of labour, rates of hire, times,
and manner of performance, adjustment of differences, etc.,
which are every day declared upon in the general form of
a count for work and labour; and yet, upon the principle
contended for, every provision contained in such agreements regulating the duties and limiting the responsibility
of the parties in particular events, ought to be stated. To
what extent this would go, in declaring upon contracts of
affreightment in the nature of charter parties, but not being
under seal, builders ' contracts, and the like, will readUy occur to all persons conversant in the drawing of pleadings
at common law. It seems to us, therefore, that it is sufficient to state in the declaration so much of anv contract.

If
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consisting of several distinct parts, and collateral provisions, as contains the entire consideration for the act, and
the entire act which is to be done in virtue of such consideration ; and that the rest of the contract which only respects the liquidation of damages, after a right to them
has accrued by a breach of the contract, is matter proper
to be given in evidence to the jury in reduction of damages, but not necessary to be shewn to the court in the
first instance on the face of the record. If indeed the provision be of such a nature as goes in discharge of the liability of the party under the contract altogether, in case
a particular condition is not complied with, as in Clay v.
WUlan, 1 H. Black. 298, where the goods were not accounted for at all, unless properly entered and paid for,
that will not merely operate in reduction of the damages,
but in bar of the action ; and which case, therefore, appears
•
•
*
to have been rightly decided on this ground.
"W'e
are of opinion, therefore, that in the present case, the plaintiff is entitled to retain his verdict for 5Z., the limited amount
of damages recoverable under this contract. The like judgment in Marsden v. Gray and others imder similar circumstances.

(2)

The ConsideratioiL

KEAN
Supreme

V.

MITCHELL.

Court of Michigam.
13

1865.

Michigan, 207.

CooLEY, J.: Mitchell brought suit against Kean in assumpsit, and declared specially that defendant, on a day
and at a place named, "for a good and valuable consideration, then and there paid by said plaintiff to said defendant," bargained and sold to plaintiff certain goods and
chattels, and then and there, "for the consideration aforesaid, ' ' promised and agreed to deliver said goods and chattels to said plaintiff, when thereunto afterwards requested.
Breach, a neglect and refusal to deliver.
The declaration
also contained the common counts. The defendant pleaded
the general issue.
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On the trial, the defendant objected to the introduotion
of any evidence tinder the special counts, for the reason
that no consideration was set forth therein for the defendant's promise; but the court overruled the objection, and
admitted the evidence offered, and plaintiff had a verdict.
The sole question before us is whether the court was correct in this ruling.
In declaring upon simple contracts, except in those cases
where the contracts themselves import a consideration, the
rules of pleading require the consideration to be set forth.
When that which is stated is clearly insufficient or illegal,
the defendant may either demur, or move in arrest of judgment, or support a writ of error. But when the mode in
which the consideration is stated is defective, informal or
uncertain, the declaration will be bad upon special demurrer; biit after verdict, a defective statement of the consideration will be aided, provided, by a reasonable construction of the whole declaration, it sufficiently appears that
there was a consideration capable of supporting the promise. 1 Chit. PI. 300.
The consideration is required to be set forth "that the
court may see that it is of that kind and nature to sustain the promise." Lansing v. McKillip, 3 Caines, 287. It
"should be distinctly set out, that the court may judge of
it." WhitM V. Morse, 5 S. & E., 361. And the declaration should "state the whole consideration expressly and
formally, correspondent with the facts in the case, and
Hendrick v. Seeley, 6
coextensive with the contract."
Conn. 179 ; Treadway v. Nicks, 3 McCord, 122.
It is obvious that, if the plaintiff may allege, in general
terms, that there was a consideration, without specifying
in what it consists, it will be impossible for the court to
say, from the declaration, whether that which the plaintiff
considers a valid consideration is, in fact, one which will
And it has been held that to alsupport an assumpsit.
lege that the defendant, being indebted to the plaintiff in
a sum specified, in consideration thereof, promised to pay,
etc., was not sufficient to support a judgnaent by default,
because the cause or consideration upon which the debt was
founded was not set forth. Beauchamp v. Bosworth, 3
Bibb, 115. See, also, Maury v. Olive, 2 Stew. 472, where a
similar declaration was held bad on general demurrer. In
Parker v. Cra/ne, 6 Wend. 648, a declaration for that the
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defendant, in consideration that the plaintiff had, before
that time, sold and conveyed to the defendant a certain
farm, undertook and promised, etc., was held bad on demurrer to a plea, because the consideration bein^ past, it
was not alleged to have been done at the request of the
party promising. And in Goldsby v. Robertson, 1 Blackf.
247, a special verdict, which set forth the consideration in
the same form, was held insufficient to authorize a judgment.
In the present case, the declaration simply avers that the
promise was made for a good and valuable consideration.
It does not undertake to state in what that consideration
consists, and is, therefore, more clearly defective than those
in the cases cited.
it is sufficient for the party to state
generally that the defendant promised, for a valuable consee no reason why he should not be allowed
sideration,
to state, in terms but a little more general, and without
mentioning a consideration, that the defendant made a valid
contract, since a valid contract necessarily includes a sufficient consideration; and this form of declaration would
give the court quite as much information on the subject as
the other. Whether there was a consideration sufficient to
support the promise, is a conclusion of law to be drawn from
the facts ; but the pleader has omitted the facts entirely, and
averred only the conclusion of law.

If

I

But, although the allegation of consideration in this declaration would be insufficient on demurrer, or to sustain a
judgment by default, I am of the opinion that it may be
held sufficient after verdict. * * *
The judgment of the court below should be affirmed, with
costs.

FINDLEY

V.

COOLEY.

Supreme Court of Indiana.
1

Blackford,
•

*

*

J.

:

*

*

1823.

Blackford, 262.
*

The declaration is said to be defective for not
averring the consideration of the notes. The general rule
to be sure is that in simple contracts the consideration must

Sec 3]

The Declaration.

331

be set out; but in bills of exchange by the law merchant,
and promissory notes by statute, are exceptions to the rule.
The moment our act of assembly made a promissory note
the foundation of an action, the only description of the contract necessary was that of the note itself. The note then
became the contract, and instead of being only evidence of
a debt as formerly, was constituted by force of the statute
a debt per se. So that the consideration of a note within
the statute need not be averred, any more than that of a
bond or bill of exchange. • • •

EOBERTSON

v.

LYNCH.

Supreme Court of New York.
18 Johnson, 451.

1821,

•

is

is

it,

Peb Cttbiam. On comparing the special counts with the
contract, as proved, we think that the objection as to variance was weU founded. The only proof of the terms of
the contract is to be found in the letters of the defendant of
the 15th of November, and 7th of December, 1817, in which
he offers to manufacture the plaintiff's wool into sattinets,
for 63 cents per yard, and to deliver the sattinets to the
plaintiff in New York, early the next spring; and it appears that in consequence oT those letters, the plaintiff
sent the wool to the defendant in December, 1817 ; thereby
signifying, that he acceded to the defendant's offer. The
question then is, whether the proposed agreement stated
in those letters, corresponds with either of the counts. The
special counts both charge, that in consideration that the
plaintiff had delivered wool to the defendant, the defendant
promised to manufacture it. The contract proved is, that
if the plaintiff would thereafter deliver wool at New York,
the defendant would manufacture
etc.
* * * The counts
charge an agreement to manufacture
wool which had been delivered before any contract was
to manufacture wool
made; and the agreement proved
•
•
•
whidi the plaintiff should thereafter furnish.
a variance, which ought to defeat a recovery on
There
•
•
the special counts .•*

3

(1854)

Gray (Mass.)

71.

&

3

,

3

"The difference of a shiUing only between the alleged and the aetnal
92.
defeated the plaintiff in the case of Durston v. Tuthan, cited
consideration
M.
S. 175." — Cleaves v. Lord
in
T. E. 67, and recognized as law in
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STONE
Supreme Judicial

V.

WHITE.

Court of Massachusetts.
8

[Chap, 4

1857.

Gray, 589.

BiGELOw, J. : It is very clear that the plaintiff could not
recover against the defendant Snow, upon the counts in this
writ, charging him as an original party to the note set out
in the declaration.
Upon the evidence, it appeared that
he was not a party to the note when it was made, and did
not partake in the consideration for which it was given.
He affixed his name to it several months after its date, and
while it was in the hands of the payee. His contract was
collateral to that of the signers of the note, and was in its
nature a guaranty of their promise. It was essential therefore, in order to charge the defendant upon this contract,
to prove a new and independent consideration in addition
to that on which the note was founded. Not being a surety
acting upon the same consideration with the original promisors, he could be held liable only by proof of some damage or loss to the plaintiff, or some benefit or advantage
to the defendant, as constituting a legal consideration for
his contract. Tenney v. Prince, 4 Pick. 385; Mecorney v.
Stanley, 8 Cush. 85.
It was not sufficient, therefore, to declare against the defendant as upon a promissory note, where, according to
the rules" of pleading, the mere statement of the liability
which constitutes the consideration is sufficient ; but it was
necessary, as in all cases of simple contracts, that the declaration should disclose a consideration, either of benefit
to the defendant, or of detriment to the plaintiff ; as otherwise it would appear on the face of the declaration to be
nudum pactum. 6th Amer. Ed. 321.
1 Saund. 211, note
2 ;

Jones v. Ashhurnham, 4 East, 455.

It

is a familiar rule of pleading in assumpsit, that the
consideration, which forms the basis of the contract, must
be set forth with great accuracy, as otherwise the whole
contract will be misdescribed. This rule, as already stated,
does not apply to promissory notes or bills of exchange,
which of themselves imply a consideration; but it includes
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3

is

it

is

it

is

a

is

it

.

it

a

4

3;

;

1

is

is

is

is

is

is

it

a

is

it

it,

all other simple contracts and promises, where the plaintiff,
in order to sustain his action, is bound to prove a consideration. It is not sufficient to prove part of an entire consideration; nor is it a compliance "with the rule to omit
proof of a portion of a consideration consisting of several
things. The evidence must show neither more nor less of
the consideration than is alleged. It must be proved to the
extent alleged, otherwise the variance wiU be fatal. If the
proof exceeds the statement of the consideration, or falls
short of
equally misdescription, and does not support the declaration. Thus
has been held, that if two
good considerations are alleged, and one of them
not
proved, or
found false by the jury, the plaintiff must
fail. The only exception to this rule, as applied to contracts which do not of themselves import a consideration,
where several considerations are averred, in part good,
and in part frivolous and insufficient. In such case, the insufficient portion
treated as surplusage, and the declarasupported by proof of that part of the consideration
tion
averred in the declaration, which
good and sufficient to
Chit. PL
support the promise. Lawes on Assumpsit, 56.
321-327 Couhton v. Carr, Cro. Eliz. 848 Rawson v. Brown,
Caines, 286.
Lansing v. M'Killip,
Leon.
The application of this rule to the case at bar fully sustains the ground taken by the defendant at the trial. The
second and fourth amended counts both aver two good and
distinct considerations, either of which were sufficient to
alleged that the considerasupport promise. In each
tion of the defendant's promise was forbearance by the
plaintiff to sue the original parties to the note in compliance with an agreement to that effect, and also that the
plaintiff deposited in the hands of the defendant funds and
securities to indemnify him for his promise. The evidence
tended to prove the former of these allegations; but there
was no proof in support of the latter. Under these circumwas the duty of the judge to instruct the jury,
stances
. according to the request of the defendant, that the plaintiff
was bound to prove the whole considerations as alleged;
good ground of exception. Being
and his refusal to do so
not,
a_defect in the proof, and not in the declaration,
verdict.
the
cured
by
or
as urged by the plaintiff, aided
But although the objection was well taken by the defendstrictly technical character, and in no way
of
ant,
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affects the merits of the case ; nor was the defendant at all
prejudiced or injured by it in the trial of the case. A good
consideration for the defendant's promise was averred, and
the verdict of the jury has found that it was proved to their
An amendment striking out this part of the
satisfaction.
consideration, of which there was no .proof, will cure the
• •
•
defect, and entitle the plaintiff to hold his verdict.

BADGER

V.

BURLEIGH.

Superior Court of Judicature of New Hampshire.
13

1843.

New Hampshire, 507.

Assumpsit. The declaration set forth that on the second
of February, 1841, in consideration that the plaintiff would
buy of the defendant, at his request, a certain horse, at
and for the sum of one hundred and twenty-five dollars, the

defendant then and there promised the plaintiff that the
horse was sound, kind and manageable, and that if he did
not, upon trial made by the plaintiff, prove to be kind and
manageable, and did not suit the plaintiff, the defendant
would take him back and return the money ; that the plaintiff, confiding in the promises of the defendant, thereafterwards, on the same day, did buy the horse for the price
aforesaid. Yet the defendant did not regard his promises,
but craftily and subtly deceived the plaintiff in this, that
the horse was not kind and manageable at the time of making said promises and sale, but was unkind, and unmanageable, and in consequence thereof did not upon trial suit the
plaintiff; whereupon the plaintiff, on the 19th day of February, 1841, offered and tendered the horse to the defendant, and requested him to pay back said sum of one hundred and twenty-five dollars, which the defendant refused
to do.

To prove the contract,
tiff testified that on the

a witness introduced by the plain2d day of February, 1841, as the
plaintiff,
the
and
by his direction, he went to the
of
agent
house of the defendant to purchase the horse, and told the
defendant that he had come to get the horse for the plaintiff; that the defendant, in answer to a question, said he
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would warrant the horse perfectly kind, sound, and manageable, and take him back Lf the horse did not suit the
plaintiff, and refund the money. The witness then told the
defendant he would take him on those conditions, and paid
the money.

The witness further testified that he told the defendant
horse was hurt whUe in the plaintiff's possession, the
witness would make it good; by which he meant to be understood that the plaintiff would be bound to make it good
to the defendant, and that if the plaintiff did not, the witness would pay for the injury. He said to the defendant
that if the horse was injured, he would not expect hiri to
take him back.
The defendant objected; that the contract proved did not
sustain the declaration, and moved the court to nonsuit the
plaintiff, on the ground of a variance.
The court overruled the objection, and instructed the
jury that, if believed by them, the evidence was sufficient
to sustain the declaration.
The jury returned a verdict for the plaintiff, and the
defendant moved for a new trial.
Paekee, C. . : The rules of pleading, in actions upon
contracts not under seal, require that the declaration should
set forth the consideration, as well as the promise founded
upon it. And if there be more than one consideration, the
whole must be alleged and proved as laid. 3 Caines' Et
But it is sufficient to state so
286, Lansing v. McKillip.
much of the contract, when it consists of several distinct
parts, as contains the entire consideration for the defendant's promise, and that part of the promise of which the
plaintiff alleges a breach. 4 Taunt. 285, Cotterill v. Cuff;
6 East, 567, Clarke v. Gray; 8 East, 7, Miles v. Sheward.
Where there are several distinct considerations for several distinct promises, not having any necessary dependence upon each other, they may be treated as several contracts, although made at the same time. But where there
is an entire consideration for several promises, constituting one contract, or several considerations applicable equally
to the several parts of the defendant's contract, the whole
of the consideration must be stated, otherwise that part of
the contract which is alleged to be broken would not, in
fact, be truly set forth. Let us enquire, then, what was the
contract on the part of the defendant, for the breach of

if the

J
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which the plaintiff seeks to recover damages, and what was
the consideration upon which the defendant entered into
that contract.
The contract, which the plaintiff alleges was hroken by
the defendant, was an engagement on the part of the defendant that the horse was sound, kind, and manageable,
and that if on trial he did not prove to be kind and manageable, and did not suit the plaintiff, he would take him
back, and return the money. The plaintiff alleges that the
horse was not kind and manageable, and in consequence
thereof did not suit him; and thereupon he offered to return him, but the defendant refused to receive him. This
was proved by the witcontract, in the express terms of
jury;
and
the
satisfaction
the
to
of
and of the breach
ness,
of
existed, there does not appear to have been any
question. So far as the case discloses, this was the entire
no
stipulation on the part of the defendant, and there
objection that the declaration does not contain sufficient
averments in this respect.
The consideration of the contract, as set forth in the
declaration, was the purchase of the horse by the plaintiff
for the sum of $125, and this
also established by the evidence.

But, at the time the contract was made, the agent who
for the plaintiff said that
the horse
was injured while the plaintiff had the possession of him,
he would make
good and again, that if injured he would
not expect the defendant to take him back. Was
necessary to state this, and to negative any injury in the declaration? It
apparent that this forms no part of the defendIf the defendant's contract had been, in
ant's promise.

if

is

it

;

it

made the purchase

;

it

it

if

terms, that he would take back the horse,
he proved not
to be sound or kind, provided he was returned uninjured,
or on condition that the damage for any injury that he had
sustained should be paid,
might have been necessary to
state that, in stating the defendant's contract, because he
would thereby have made
part and parcel of his promise. But according to the evidence, he did not promise
that he would take him back in case he was not injured.
That may have been, in point of law, a limitation of his
liability, had nothing been said upon the subject; so that
he could use any injury that might have happened by way
of defence but he placed no such limitation in terms upon
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his promise. And it seems to us equally clear, that what
was said by the plaintiff's agent upon that occasion, even
if it were construed to be an engagement of the plaintiff
himself, should not be regarded as part of the consideration for the defendant's promise. It was not part of the
equivalent for whicb the defendant parted with the horse,
and made the promise declared on, but was collateral to it.
The consideration for the sale, warranty, and agreement to
take back, was, as the declaration alleges, the purchase by
the plaintiff, and the payment of the money. What was said
about paying damages, in case of injury to the horse, and
about the defendant's not taking him back, if injured (even
if it be regarded as an agreement of the plaintiff not to
require the defendant to take the horse back, in pursuance
of his promise, in case he should be injured), related to
something which might occur subsequent to the sale, and
may well be regarded as a collateral engagement on the
part of the plaintiff, of which the defendant might avail
himself in defence, or by way of action. It may be true
that the defendant would not have sold the horse, and
made the contract he did, without such a stipulation; but
that does not prove that the stipulation was part of the
it did, every collateral engagement on
consideration.
the part of the purchaser must be so in every case; for it
may be said that without them the vender would not have
made the sale. And it may be true, that if the justice of the
this stipulation might be held to operate
case required
as a linutation, or qualification upon the defendant's agreement. But the enquiry here is, what did the vender receive, either by way of money, promises, or otherwise, as
the equivalent for the sale of the horse, and the contract
which he made and what shape did his promise take, thereupon? The equivalent received by the defendant for his
promise is one thing. The plaintiff may have made engagements respecting the subject-matter of the sale, which
;

it,

If

are quite another matter.

CLP.

Judgment on the verdict.

338

Common Law PLEADiNa

[Chap.

4

(3) Performance of Conditions.

HALSEY

V.

CARPENTER

Court of King's Bench.

1615.

Croke's James, 359.
Debt upon an obligation, conditioned for the payment of
thirty pounds to H. S., J. S. and A. S. tarn cito as they
The defendant
should come to age of twenty-one years.

pleads, that he payed those sums tam cito as they came of
age; and it was thereupon demurred, because it is not
shewn when he came of age, and the certain time of the
payment.
And for this cause all the court held the plea to be Ul,
for although it be a good plea regularly, to the condition
of a bond to pursue the words of the condition, and to shew
the performance, yet Coke said, there was another rule,
that he ought to plead in certainty the time and place, and
manner of the performance of the condition, so as a certain
issue may be taken, otherwise it is not good; wherefore,
because he did not plead here in certainty, it was adjudged
for the plaintiff. And between the same parties in another
action of debt upon an obligation, the condition being for
the performance of legacies in such a will, he pleading performance generally, and not shewing the will, nor what the
legacies were, it was adjudged for the plaintiff.

EIDGWAY

V.

FOESYTH.

Supreme Court of New Jersey.
7

1823,

New Jersey Law, 98.

KiEKPATEicK, C. J.: The instrument upon which this
action is founded, is the assignment of a bond given by one
Barzillai "Wright to Joshua Forsyth, the defendant. The
bond is dated January 1, 1817, and is conditioned for the
payment of $3,210, with interest, on the first day of April,
1818. The assignment is dated AprH 11, 1817, and, among
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otiter things, contain the following words, viz.: "That
will guarantee the payment of the money due and to become
due on the said bond, it being understood that the said
Jacob Ridgway, his executors, administrators, and assigns
shall, as soon as the money on the said bond shall become
due, take necessary legal steps to enforce the payment
thereof by the said Barzillai Wright, and that
am only
to be called upon in the event of his inability to pay. ' '
The plaintiff, in his declaration, avers performance of
this condition, in these words : "And the said Jacob Eidgway, in fact, saith, that as soon as the money in the said
bond or writing obligatory became due, agreeably to the
condition thereof, he, the said Jacob Ridgway, did take the
necessary legal steps to enforce the payment thereof by the
said Barssillai Wright, to wit, at Mount Holly, in the county
aforesaid, and so that he hath well and truly performed,"

I

etc,»3

It

is a rule in pleading, that the plaintiff, in his declaration, must aver everything that is necessary to maintain
his action. In all cases, therefore, where the right of action
depends upon a condition precedent, he must aver the performance of that condition, by whomsoever it is to be performed. Ughtred's case, 7 Co. 10a. The averment in the
plaintiff's declaration is in the nature of a plea of performance, and must have all the qualities of such a plea. If
the condition precedent be in the affirmative, as that the
plaintiff shall do a certain act or thing which is a mere
simple matter in pais, of which the jury are to judge, he
may plead performance generally, in the words of the condition; but if the act or thing to be done be such as necessarily iavolves in it a question of law, as to what shall or
shaU not be considered as a performance, of which the court
is to judge, then an averment of performance generally,
in the words of the condition, is not enough; but the party
must go farther, and allege, specially, what has been done,
that the court may judge whether it amounts to a performance or not. And of this our books afford many examples ; as if a condition be to levy a fine, to suffer a nonsidt,
The defendant filed three pleas in which the performance of the condi93.
tion was denied, to which pleas special demvirrers were filed, but the court
held that the pleas were really auned at the sufieiency of the deelaratJon,
And carried the demnrren back to the declaratioB.
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to rndke a bond, or release, or discharge, oi acquitta/nce,
or to perforin a vnll, etc. In these, and cases like these, the
party must aver specially, and shew to the court, in particular, what was done, so that they may judge whether
the condition has been performed or not.
The words of the condition precedent in this case are of
this nature. What are and what are not legal steps to enforce payment, is a question of law, which must be determined by the court, and can, by no form of pleading, be put
It is manifest, therefore, that the steps
upon the jury.
which have been taken to enforce the payment must be laid
before the court in pleading, otherwise they have no grounds
upon which they can possibly form a judgment.
am of opinion, therefore, that the declaration, in this
respect, is bad, and that there must be judgment for the
defendant.

I

Judgment for defendant.'*
M.

Concnning opinion of Tons,

BYRNE
Supreme

J.,

V.

omitted

McNULTY.

Court of Illinois.
7

Illinois,

1845.

424.

Tebat, J.: In March, 1841, John McNulty and Philip
Byrne, being the proprietors of adjoining lots in the city
of Galena, executed an agreement under seal, by which McNulty agreed to build a division wall between the lots, of
certain specified materials and dimensions, to be completed
during that spring or the following summer ; and Byrne, on
his part, agreed to pay McNulty in March, 1843, one-half
of the expense of building the wall. In May, 1843, McNulty instituted an action of covenant against Byrne, on
the aforementioned agreement, p,verring in his declaration
that he had well and truly performed the covenants on
his part, and had built and completed the wall according to
the directions of the agreement, and assigning as a breach
the nonpayment by Byrne of one-half of the cost of erecting the wall. There was a demurrer to the declaration,
A jury thereupon assessed the
which the court overruled.
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plaintiff's damages at the sum of

$307.93, and the court
rendered judgment on the assessment. Byrne prosecutes
an appeal, and assigns for error the decision of the circuit
court overruling the demurrer to the declaration.
There can be no doubt that the building of the wall was
a condition precedent to the payment of the money, and
that McNulty could not maintain an action on the covenant without showing the performance of the condition.
The question then arises, whether the general averment of
performance is sufficient, or whether the mode and manner of the performance should be specifically alleged. The
general rule on the subject of averment by the plaintiff, in
the action of covenant, may be briefly stated and illustrated.
Where the covenant is definite in its terms, and the act to
be done by the plaintiff is purely a matter of fact, it is not
only sufficient, but the most proper, to aver performance
in general terms, without alleging particularly how he has
performed. Thus, if the covenant be to pay money or deliver goods, an averment that the money has been paid, or
that tiie goods have been delivered, or even in more general terms, that the plaintiff has kept and performed the
covenants oh his part, will be fully sufficient. The performance is merely a question of fact, to be ascertained by the

jury from

But where the act to be done
the testimony.
necessarily involves a question of law, the general allegation wiU not suffice, but the quo modo must be pointed out
and averred. As, if the covenant be to give an acquittance,
or to execute a conveyance, the acquittance or the deed
must be set out and brought before the court, so that its
sufficiency and legal effect may be seen and determined.
This becomes a question of law, and not of fact, to be
So, where the
decided by the court, and not the jury.
alternative,
the general
covenant is indefinite, or in the
the
modo
must
be shown.
qtw
sufficient,
but
not
averment is
Com. Dig.
These distinctions run through the books.
"Pleader," C. 60, 61; 1 Chitty's PI. 357; Thomas v.

Van Ness, 4 Wend. 549 ; Glover v. Tuck, 24 do. 153. The
^^
3 Scam. 234, does
decision in the case of Davis v. Wiley,
In this

"covenanted to give the plaintiff, Wiley, a
case defendant
rods of ditching, at 62^ cents per rod, and pay him therefor
$300, on the 1st of December ensuing, and $200 in twelve months thereafter.
The plaintiff on his part covenanted to commence the work immediately, and
continue the same until completed, if weather and health permitted; but
if he should be taken sick, the defendant was to receive the ditching then
made, and wait with him until he was able to finish the remainder."
95.

job of

800
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not conflict with the rule before laid down. In that case,
the averment on the part of Wiley was not certain and
explicit as to the manner and time of its performance. The
time within which it was to be performed was subject to
contingencies, provided for in the agreement. The plaintiff
might have kept and performed his covenant up to the
bringing of the suit, and still not be entitled to recover the
price. It was proper, therefore, in that case, to require him
to point out and specify the mode and extent of the performance. Testing this case by the rule before stated, there
is no difficulty in correctly determining the question before
us. The covenant on the part of McNulty was clear and
The act to be performed by him was purely a
definite.
matter of fact. Whether he had erected the wall accoring
to the terms of the agreement, and within the time limited
therein, were simply questions of fact to be determined by
the jury from the testimony introduced on the trial by the
The declaration was sufficient, and the demurrer
parties.
was properly overruled.
The judgment of the circuit court is affirmed, with costs.

Judgment affirmed.

LAWSON

V.

TOWNES.

Supreme Court of Alabama.
2

1841,

Alabama, 373.

This action was brought in the Court below, by the

de-

fendants in error, against the plaintiffs in error, as guarThe guaranty is to the folantors of one Walter West.
lowing effect:
"Talladega, Nov. 22, 1836.
"Whom it may concern: We, whose names are hereto
subscribed, do recommend Walter West to be a man of
honest character; and that he wishes to procure a stock of
liquors and other articles to furnish a confectionery; and
that he will be true and responsible for any contraxjt that
And that we, the subscribers, do warrant
he may make.
Give under our hands as
such contract to be fiulfilled.

above."

(Signed by the parties.)
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The declaration charges the execution of the letter of

credit by the defendants, and its delivery to West; that he
presented it to the plaintiffs ; and that upon the faith and
credit of the guaranty, they sold him liquors and other
articles to furnish a confectionery, amounting to the sum
of three hundred and eighty-nine dollars ; that West did not
pay the debt when it became due ; that they have prosecuted
him to insolvency with due diligence; and concludes by
averring, "of all which said defendants had due notice,"
whereby, etc.
The defendants demurred to the declaration, which was
overruled by the court. • * *
Obmond, J.: The objection taken to the declaration is
that there was no sufficient notice of the acceptance of the
guarantee, and of the failure of West, to whom the letter
of credit was given, to pay the debt. It is very clear, that
the guarantors were entitled to notice that credit had been
given to West, on the faith of the guaranty, within a reasonable time afterwards, that they might know the extent
of their liability, and, if necessary, be enabled to take the
proper steps to secure themselves. As their undertaking
was not absolute, but conditional, and depending on the
failure of the principal debtor to pa^', it was also necessary,
to fix their liability, that demand of payment should have
been made of the principal debtor within a reasonable time,
and notice given to them of his refusal to pay. But it was
not necessary to charge them, that legal proceedings should
have been commenced and prosecuted against the principal
debtor, but only that the creditor should have used reasonable diligence in making demand, and giving notice of nonThis is the general mode applicable to this class
payment.
and peculiarly proper in this case, where the
contracts,
of
letter of credit was not addressed to any particular person, and was for an indefinite sum.
(See Douglass and
others v. Reynolds amd others, 7th Peters, 113 ; Lee v. Deck,
10th ibid. 482; Olney v. Young, 2 H. Black. 613.)
In all cases where the liability of the defendant depends
on notice of the existence of a particular fact, such notice
is of the gist of the action, and should be specially averred ;
and it should also appear, that it was given in due time and
to a proper person.
(1 Chitty on Pleading, 321.) The only
averment in the declaration of notice, is to the following
effect: "The plaintiffs have prosecuted the said West to

Common Law Pleading.

344

[Chap. 4

insolvency, and after using due diligence, have failed to
collect the same, or any part thereof; nor has any other
person paid any part thereof to said plaintiffs, or other
person for them; of all which said defendants had
due notice, whereby," etc.
It has been shown that, to fix the liability of the g^iarantors, it was necessary, within a reasonable time afterwards,
to give them notice, that credit was given on the guaranty ;
and also notice of nonpayment, within a reasonable time
after the debt fell due. The general allegation of notice
at the close of the declaration, although informal, might
be sufficient on general demurrer, if there were facts stated
in the declaration on which, by reference, it could operate.
It is true it appears when the credit was given, and its
amount; but it does not appear when the debt fell due, nor
when demand of payment was made, nor indeed, that any
demand was in fact made. The suit, which it may be inferred was brought, from the averment, that "West was
prosecuted to insolvency, might indeed be considered a deIt may
mand; but it is not stated when it was brought.
not have been brought within a reasonable time, and if not,
the defendants are not liable, even if notice was in fact
given, that the suit had been instituted.
There is, therefore, no liability on the part of the defendants shown in the declaration, as the very gist of the
action is omitted. The demurrer, therefore, should have
been sustained to both counts of the declaration.**,
96.
But the form of the notice does not have to be stated, in the absence
of a contract or statute requiring a particular form.
Thus, in a declaration
against an indorser of a promissory note, Chitty gives the following form
for an allegation of notice of dishonor, — ' ' of all which said several premises
the said G D afterwards, to wit, on the day and year last aforesaid, at,
' '
etc., aforesaid, had notice. — Chitty on Bills, Appendix, sec 2.

COLT

V.

MILLER.

Supreme Judicial Court of Massachusetts.
10 Gushing,

Mbtoalf,

J.:

1852.

49.

The plaintiff's declaration sets forfii aa
executory agreement of the defendant to do certain work
for a certain sum, and within a certain tima, on materials
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to be furnished by the plaintiff, and alleges that the plaintiff did furnish the materials to the defendant in season for
him to complete the stipulated work within the stipulated
time. And the question is, whether this declaration was
legally proved by evidence that the plaintiff furnished the
materials to the defendant, but not in season for him to
complete the work thereon according to the agreement, and
that the defendant nevertheless received and worked on
them. "We are of opinion that it was not ; but that there was
a fatal variance between the allegation and the proof.
It is a cardinal rule of evidence, that allegations essential to the plaintiff's claim must be proved. In the declaration in this case, it was esential, in order to show the plaintiff's claim, that he should allege that he furnished or was
ready to furnish the defendant with the materials on which
he was to work, and in season for him to complete the work
on them within the stipulated time ; or else that he should
allege a sufficient excuse for not so furnishing them. 1 Chit.
PI. (6th Am. Ed.), 351, 358; 6 Greenl.
112; 2 Met. 502,
503. The plaintiff has adopted the former course, and has
alleged his performance of what the agreement required of
him; and to prove this allegation, he relies on evidence of
matter which excused him from such performance, to wit,
a waiver thereof by the defendant.
But a waiver, by one
party to an agreement, of the performance of a stipulation
in his favor, is not a performance of that stipulation by
the other party. It is an excuse for nonperformance, and,
as above stated, should be so pleaded.
The ground taken by the plaintiff is, that the defendant
by his conduct, waived his right to be furnished with the
materials according to the agreement, and that proof of
such waiver supports the averment that the plaintiff did
furnish them according to the agreement. And two cases
were cited in which it was held that, in an action by the indorsee of a note against the indorser, the allegation, that
notice was given to the defendant of nonpayment by the
promisor, was supported by proof that the defendant waived
Those decisions have often been questioned,
such notice.
and are certainly contrary to the law as held in England.
Burgh V. Legge, 5 Mees. & Welsh. 418; Chit, on Bills (10th
Am. Ed.), 577. But supposing them to have been rightly decided, they only show a single exception to an estab-

Ill,

lished rule.

New trial granted.
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HOLMAN

The Breads
V.

CRISWELIi.

Supreme Court of Texas.
13

[Cliap. 4

1854,

Texas, 38.

Hemphill, Ch. J.: This is a suit for specific performance.
The plaintiff alleges that Jerome B. Alexander, in
on the 30th December, 1840, executed to one
Horatio Griffith his bond for title to 220 acres of land; that
the said Horatio Grriffith, on or about the 18th of February,
1847, assigned his interest in said bond and the land therein to be conveyed to one Michael B. Griffith, who afterwards, in 1849, assigned said bond to petitioner.
his lifetime,

The defendants filed a general demurrer and other pleas,
to which reference is unnecessary, as the only point which
will be examined is that which arises on the assigned error
in overruling the demurrer.
The grounds assumed by counsel in their elaborate argument in support of this assignment are:
1st. That there is no averment of breach of the conditions of the bond.
2d.

*

*

*

To sustain the first ground several authorities have been
cited from common-law writers and report, to the effect
that in actions on penal bonds breaches must not only be
assigned, but stated with such particularity and certainty
that the defendant may know what to defend. This action,
however, if brought in courts where there is a distinction
between law and equity, would have been prosecuted in a
court of equity. But there is no material difference in substance in the certainty with which the grounds of complaint must be set forth, whether an action be instituted
in the one forum or the other. In equity the bill must
state, not only the right, title, or claim of the plaintiff,
with accuracy and clearness, but also the injury or grievance of which he complains; or, in other words, in cases
such as the one before the court, the breach or nonperformaace of his obligations on the bond.
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Our own statute, however, furnishes the authoritative
rule as to the matters which must be set forth in the petition, and this requires a full and clear statement of the
cause of action with such other allegations, pertinent to
the cause, as may be deemed necessary to sustain the suit.

(Hart. Dig., Art. 671.)
(Referring to the authorities to ascertain the definition

and scope of the phrase "cause of action," we find that the
breach of contract or covenant sued upon is one of its essential elements. Chitty, in treating of the statement of
the cause of action in assumpsit, says that the breach of
the contract, being obviously an essential part of the cause
of action, must, in all cases, be stated in the declaration
(Vol. 1st, p. 322), and its omission cannot be cured even
by verdict. (Id., p. 337.) This is said in treating of the
statement of the cause of action in asswnpsit, but the rule
is the same in action of debt, covenant, etc.)
The rule is founded in good sense, and has as much application in our system of pleading as in any other. Unquestionably, in the nature of things, there can be no cause
of action where no injury has been done. The invocation
of the remedial aid of a court necessarily presupposes the
infliction of some wrong for which redress is sought, and
this wrong must, as a matter of course, be stated in all
courts where the formality of pleading is required; and if
it be not averred, no such case is made as entitles the complainant to the interposition of the court
The only difficulty in holding that the averment of breach
is in all cases an essential portion of the statement of the
cause of action, consists in this, that in some cases it is not
incumbent on the plaintiff to prove the breach or nonperformance of the contract or covenant. Its execution being
established and its maturity passed, its breach will be presumed.
There is no doubt, that as a general rule, the plaintiff
cannot be compelled to assert more facts than on a general
denial he woidd be bound to prove in order to sustain his
We have repeatedly held that he cannot prove what
case.
he has not alleged, and as a general rule he ought not to
be compelled to allege what he is not bound to prove. But
there is another general rule of like cogency and pervasive
influence in pleading, and which is specially appHoable to
the question at issue, and that is, the plaintiff must allege
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such faxjts in his petition as would, were they admitted o
be true, entitle him to a judgment; and this certainly he
could not demand unless he complained that some wrong
or injury had been done him, or that some right had been
withheld.

For

instance, in this case it may be true that Alexander
entered into the obligations which had been averred. The
demurrer admits that such is the fact. But this fact alone
would not authorize a decree for specific execution.
The bond may have been filfilled. The obligor may not
have refused, expressedly or impliedly, to perform its stipulations.
so, the plaintiff has no ground of complaint,
or to apply to the court for relief.

If

He has not stated that the obligations have not been per-

formed, and if on his averment merely that such obligations
were made, judgment be given in his favor, the absurdity
might be presented of a judgment being for him, when in
fact he had no ground to complain against the defendant,
and this, too, when he had not stated that he had any such
ground, and when the defendant may fully have discharged
his obligations.
It is true that the plaintiff has alleged that he is entitled
to judgment.
But this is a legal conclusion drawn by the
pleader from the facts stated. It is not a fact, and consequently is not admitted by the demurrer, whose office is to
admit facts only, and those which are well pleaded.

The circumstances that the plaintiff would not, on the
trial, by the rules of evidence, be required to prove that the
conditions of the bond had not been fulfilled, that such would
be the prima facie presumption on the introduction of the
bond, does not relieve him from the necessity of making
out such a case by his allegations as would, if their truth
were admitted, be followed by judgment in his favor.
Where suit is brought on a note of hand, the execution
of the note, unless denied on oath, need not be proved, nor
is the fact of nonpayment to be established by proof; but
this certainly would not exempt the plaintiff from stating that such note had been made, and that it had not been
paid, or other equivalent averments of its execution and
subsisting obligation; and without such averments the petition would be insufficient, as not showing that any wrong
had been done, or that the plaintiff had, in fact, any cause

Sec. 3]

The Dbclakation.

349

why he should bring his action.*^ The roles of evidence
may be changed or modified. Parties may not in special
cases be required to prove the facts which constitute their
cases. But this does not relieve them, if they plead at all,
from the necessity of stating such a case as would on its
face be entitled to relief from the court
We are of opinion that on the first ground, viz., the want
of assignment of breach, the demurrer should be sustained.

BROWN

V.

STEBBINS.

Supreme Court of New York.
4

HUl,

1843.

154.

By the Court, Bbonson, J.: The contract with its recitals amounts to this : The defendant Stebbins had mortgaged a farm to the plaintiff, and the plaintiff wished to
obtain further security for the payment of the mortgage
debt. Stebbins owned several lots of land at Bangor, from
the sale of which the whole or some part of the debt might
be paid. He covenanted with the plaintiff that he would
sell the lots "to the best advantage" — in other words, for
the best price — ^he could obtain for the same in cash between the date of the agreement and the first day of October then next, and that he would "pay the proceeds of said
sales" (deducting expenses) to the plaintiff by the first
day of October, to be applied on the mortgage. Thus far
we have nothing but the several covenant of Stebbins, But
Thurber now comes in as a surety, and then we have the
joint covenant of both defendants "that the said moneys
''
so received as aforesaid shall be paid to said Brown.
This
only boxmd Thurber to see that the proceeds were paid over
in case sales should be made. The plaintiff wanted something more. A further joint covenant was therefore added,
"that said Stebbins shall use all necessary care and dili97.
See Douglass v. Central Land Co. (1878) 12 W. Va. 502, given
in the text, on the question whether an allegation of non-payment is
See also a note in Ames'
sary in a declaration in debt or assumpsit.
on Pleading (2nd Ed.) 320, citing many cases on this point, most of
however, being cases decided Under the Code.

infra

neces-

Cases
them,
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On a fair construction of

this covenant,
think the defendants undertook for two
—
first that Stebbins should use all necessary care
things
and diligence to make sales within the specified time; and
second, that he should use such care and diligence to sell
the lots "to the best advantage," or for the best price that
could be obtained for the same within that time.
The breaches assigned are substantially the same in both
counts. One breach is, that the defendants, or either of
them, did not pay the proceeds of the sale of the lots to the
plaintiff. This is bad. It can only be made out by argument and inference, if at all, that there were any sales or
proceeds, and the demurrer is special. It does not follow
from the fact that no proceeds were paid over, that there
were any proceeds to be paid over. The fact that sales
were made and moneys received by Stebbins should have
been directly alleged.
{Serra v. Wright, 6 Taunt. 45.)
If there were no sales, it is impossible that there should
be a breach of this covenant. Another breach to which objection has been taken by special demurrer is, that "Stebbins did not sell and dispose of the lots to the best advantage, or for the most he could obtain for them."
Does the pleader mean that Stebbins did not sell at
all, or that he did not sell for the best price
which could have been obtained?
It is impossible to say
which.
there was no sale, that fact should have been
directly alleged ; and if the complaint be that Stebbins sold,
but did not get the best price which could have been obtained, the pleader should have said so in explicit terms.
Without such an averment the defendants can neither know
how to plead, nor what evidence they may expect to meet
on the trial.
The breach is not assigned in the words of the joint covenants, or either of them. And when the pleader undertakes
to assign a breach coming within the substance, effect or
intent of the covenant, he is held to a more strict rule than
when he follows, either negatively or affirmatively, as the
case may be, the words of the contract.
(Com. Dig. Pleader,

If

C. 47.)

The remaining breach is, that Stebbins did not use all
necessary care and diligence in the sale of the lots. Here
the pleader has followed and negatived the words of one
of the joint covenants, and as a general rule that is suflfi-
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{Hughes v. Smith, 5 John. 168 ; Smith v. amen, 8
Owings, 2 Gill & John. 430; McGeehan V. McLaughlin, 1 Hall, 33 ; Com. Dig. Pleader, C. 45 ;
Chit. PI. 365, 6 Ed. of '37.) There is an exception to the
rule, where this mode of pleading does not necessarily
amount to a breach of the covenant.
{Julia/nd v. Burgott,
John. 6; Gould v. Allen, 1 Wend. 182; Thomas v. Van
Ness, 4 Wend. 549.) It is undoubtedly true that the defendants may suffer some inconvenience for the want of a
more specific breach.
They are not advised whether the
plaintiff intends to go for a want of care and diligence to
make sales, or for not selling at the best price which might
have been obtained, or for both. But still the rule is well
settled that the pleader may follow the words of the covenant, either negatively or affirmatively, as the case may be,
where that will necessarily show the contract has been
broken ; and such is the case here. If Stebbins has not used
all necessary care and diligence in the sale of the lots, the
defendants have not kept their covenant.
As this breach is well assigned, and the demurrer goes
to the whole declaration, the plaintiff is entitled to a judgment The defendants should have pleaded to the breach
in each count which is well assigned, and demurred to the
others.
Judgment for the plaintiff. ^^

John.

Ill; Karthans v.

I

II

In an action on a covenant to perform an award, it is necessary to
98.
Btate fully and certainly what the award required in order to show a breach
of the eovenant.— Dale t. Dean (1844) 16 Conn. 579.

JULLIAND

V.

BURGOTT.

Supreme Court of New York.
11

Johnson,

1814,

6.

This was an action of debt on a bond, dated 3d December,
1811, with a condition that the defendants should secure

certain lands (sold and conveyed by Peter Burgott and
wife, by a warranty deed, dated the 30th of September, 1811,
to Henry Van Vliet, and conveyed by him, by deed, dated
the 3d of December, 1811, to the plaintiff) in the peaceable
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and quiet possession of the plaintiff, his heirs and assigns,
"free from all legal encumbrances, either by deed or mortgage, or otherwise, now in existence and binding on the
premises," etc.; and is was expressly agreed and understood that the defendants were "to see the lands free
from all encumbrances as above mentioned, by the 20th
of February, 1812," etc. The plaintiff averred that the
defendants, although often requested, etc., did not free, nor
cause to be freed, the land above described from all legal
encumbrances, either by deed, mortgage, or otherwise, then
in existence, and binding on the premises, by the 20th of
February, 1812, etc., in the words of the condition.
The defendants demurred to the declaration, and there
was a joinder in demurrer, which was submitted to the
court without argument.
Peb Ctjbiam. Without noticing other points in the case,
the declaration is bad in substance, in not assigning a sufficient breach. The breach is, that the defendants "did not
free the land from all legal encumbrances, either by deed,
mortgage, or otherwise, then in existence and binding on
the premises, by the 20th of February, 1812."
This was
following and negativing the very words of the condition
of the bond; but unless such an assignment necessarily
amounts to a brieach, it is insufficient, and here it does not;
for non constat that there was any existing encumbrance
on the 20th of February, 1812. The condition spoke hypothetically of legal encumbrances, either by deed, mortgage,
or otherwise, then in existence. It did not refer to any particular encumbrance, nor was any alluded to in the recital
By the generality of the terms, and by
to the condition.
the words or otherwise, it is most apparent that the bond
was taken for greater caution, and to guard against any
such encumbrance which might then be in existence. It was
incumbent, therefore, on the plaintiff to have shown at least
some existing encumbrance at the commencement of the
suit, or on the 20th of February, the time referred to in the
bond. He has shown none ; there is, then, no certain cause
of action appearing in the declaration, and the defendants
are entitied to judgment, with leave to the plaintiff to amend
on the usual terms.
Judgment for the defendants.
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SHAEFER

V.

MINOR.

High Court of Errors and Appeals of Mississippi.
1

353

1835.

Howard, 218.

Action of debt in the circuit court of Claiborne county,

by Abraham K. Shaefer, assignee of the coroner of said
county, against William B. Minor et aX. on a bail bond. The
condition of the bond declared on, is in these words: "In
case the said Miaor shall be cast in the said suit, if the said
Minor shall pay and satisfy the condemnation of the court,
or render his body in execution of the same, or in failure
thereof, that the said, etc., shall do it for him, then this obligation to be void," etc. The breach of the bond assigned,
by which it is said to have become forfeited, is, "that the
said Minor hath not complied with th« tenor of his said
bond, in this that he hath not abided by, or performed the
order and judgment of the circuit court, by paying and
satisfying the said judgment, etc., whereby, etc."
The defendant below demurred, and for cause of demur-

rer, assigned:
That the declaration is defective, in not averring a breach
in the alternative like the condition of the bond. The
court sustained the demurrer and judgment for the defendant. An appeal was prosecuted.
Shabkey, Ch. J., delivered the opinion of the court.
•

•

•

The condition of the bond as set out is, that the
defendant shall pay the condemnation of the court, or render his body in execution. The condition is in the alternative, either that he should perform the one or the other of
the terms, and the performance of either would, of course,
be a compliance with the condition, and discharge the obligation and release the sureties. The plaintiff has assigned
for a breach, that Minor did not perform the condemnation of the court by the payment of the amount of the judgment, but has not averred the nonperformance of the alternative. It may be, for anything that appears in the declaration, that Minor did render his body in execution, in
strict pursuance of his undertaking; and if so, the condition was performed. The plaintiff should also have as-

a

L. P.

23
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signed as a breach that Minor had not rendered his body in
execution.
The judgment of the court below must be affirmed.

DAVIS

V.

DICKSON.

Supreme Court of Alabama.
2

1830,

Stewart, 370.

This was an action of debt in Franklin Circuit Court, in
which "James Davis, judge of the county court of Franklin county, successor of William Lucas," was plaintiff, and
"Michael Dickson and John Davis" were defendants, in-

stituted in 1824, to recover on a bond made by Dickson as
principal, and Davis and one Thornas, as his securities,
dated in May, 1820, payable to Lucas, as chief justice of
the county court of Franklin county, and his successors in
office, in the penalty of $20,000, conditioned, that Dickson,
who had been appointed guardian of Nancy Rogers, an infant, should well and truly perform the duties of guardian.
The declaration was on the penalty of the bond, without
noticing the condition, or assigning special breaches, the
usual breach only of nonpayment of the money being al•
•
•
leged.
•

•••••••••

By Judge Taylor.

•

•

•

I -will,

therefore, proceed to
examine the reasons assigned on the motion made in the
circuit court to arrest the judgment.
The first is, "that there is no cause of action in the plainunderstand this to mean, and it has
tiff's declaration."
been so argued by counsel, that the declaration is insufficient in not setting out the condition of the bond, and assigning breaches thereof. Previous to the statute, 8 and 9
William m, in actions instituted on penal bonds, the plaintiff had judgment and sued out execution for the full amount
of the penalty, where a breach of the condition was proved.
At that period, suits were always brought, and plaintiffs
declared for the amount of the bond; the declaration
simply recited the amount for which the bond was given,
and averred a breach in the nonpayment of that sum; the

I
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defendant then craved oyer of the bond and condition, and
pleaded performance of the condition ; whereupon the plaintiff replied, assigning breaches, upon which the parties went
to trial, and if the plaintiff proved a breach of the condition by the defendant, he had judgment and execution for
the whole amount of the bond, without regard to the damages, which he really might have sustained. The great injustice which was often done by judgments of this description, induced courts of chancery to interfere at an early
day, by injoining the amount of the judgment, except the
damages actually sustained. The statute above mentioned,
was passed with the single object of enabling courts of law
to do that justice, for which a resort to chancery had been
It was not the intention of the framers of the
necessary.
law to vary the remedy further than was necessary to secure
the right.
Plaintiffs were authorized to assign as many
breaches as they thought right, when, before, only one was
permitted to be assigned. But the reason of this is obvious. Previous to the statute, the proof of any one breach
was suflScient to fix the defendant with the whole amount
of the bond, and it would have encumbered the record, and
increased the expenses of the suit, by adding more, withBut after
out producing any corresponding advantage.
this statute was passed, the recovery was proportioned to
the injury, and as every additional breach produced an
additional injury, of course it became essential to the plaintiffs right to permit him to assign as many as he could
hope to prove. But it was of no importance that he should
make this assignment in any way different under the statute, from what had been customary at common law ; accordingly we find the statute altogether silent on this subject;
and that the practice formerly pursued, is still retained in

England."
State ex rel. v. Votaw (1846) 8 Blackf. (Ind.) 2; James
Md. 211; Band v. Band (1828) 4 N, H, 267; Burkholdei
v. Lapp's Ex'r (1858) 31 Pa. St. 322.
210.
Hibbard t. McKmdle7 (1862) 23
Contmt
Accord:
State (1852)

99.

V.

3
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DRAKE.

'Supreme Court of New York.

1831,

7 Wendell, 345.

Error from

it

5.

§

2

;

is

is

8

;

4

2

8;

a

1

7,

2

it,

the New York Common Pleas. Drake sued
Reed in the common pleas of New York in the term of
August, 1830, and declared in debt on bond, bearing date the
16th June, 1830, for the sum of $500. The defendant
♦
•
•
pleaded, 1, nan est factum.
* *
*
The condition of the
By the Court, Nelson, J. :
is not set out in the
brought
which
was
the
suit
bond upon
declaration, nor any breaches assigned in it. This was not
necessary under the statute of 1813, 1 R. L. 518, sec. 7.
Munro v. Alaire, 2 Gaines, 327. The assignment might
have been made in the replication, if the nature of the plea
the plaintiff
demanded it ; or, if the plea did not demand
might have suggested them on the circuit or nisi prms roll,
Saund. 187, (a), (b)
pursuant to the statute, before trial.
Tuxhury v. Miller, 19 Johns. R. 311. The statute of 1813,
R. L. 518, sec.
was substantially
copy of the English
and this
act of the 8th and 9th William 3d, ch. 11, sec.
court has considered the decisions under this act as appliCanes, 329; Van Bencable to ours. Munro v. Alaire,
Johns. R. 213 Smith v. Jansen,
tJiuysen v. Dewitt et al.,
id. 115.
It was compulsory on the plaintiff to assign
breaches, Van Benthuysen v. Dewitt et al., but he might do
so in any of the modes above stated. The revised statutes
now enacted,
have changed the law in this particular. It
"when an action shall be prosecuted in any court of law,
upon any bond, for the breaches of any condition other than
the payment of money, etc., the plaintiff, in his declaration,
shall assign the specific breaches for which the action
R. S. 378,
This differs from the law of
brought."
1813, the seventh section of which provided that in all actions, prosecuted in any court of record, upon any bond,
etc., "tile plaintiff shall assign as many breaches as he may
think fit," etc., but does not direct to be done in the declaration. The revised statutes undoubtedly intended to abolish the different modes of assigning breaches by the plaintiff in actions of this kind, which had grown up under the

The Declabation.

Sec. 3]

357

act of 8th and 9th William 3d, and adopted under ours, and
to make it compulsory on the plaintiff to assign them in the
declaration.
This alteration is an improvement of the law,
by simplifying and abridging the pleadings and diminishing the costs. As under the statute of 1813, it was compulsory on the plaintiff to assign breaches in some one of
the different modes authorized, if he sought to recover anything beyond nominal damages on bonds within the statute,
so now, under the revised statutes, he must assign the
breaches in the declaration, if he seeks to recover beyond
nominal damages.
•
•
•
The judgment must be reversed, the costs to
abide the event, and a venire de novo must issue. No doubt
the court below will allow the plaintiff to amend his declaration on terms.*
1.
In State v. Caflfee (1833) 6 Ohio, 150, a statute open to such constrnetion was held to require the assignment of breaches in the declaration,
for ths reason that this seemed to the court much more convenient practice.

(5)

Contracts in Writing,

ANONYMOUS.
Court of King's Bench.

1702,

2 SalJceld, 519.

If

an Act of Parliament makes writing necessary to a
common-law matter, where it was not necessary by the
common law, you need not plead the thing to be in writing,
but give it in evidence, but where a thing is originally made
by Act of Parliament, and required to be in writing, you
must plead it with all the circumstances required by the
act; as upon the statute of H. 8 of Wills, you must plead
a will to be in writing; but a collateral promise, which is
required to be in writing by the statute of frauds, you need
not plead to be in writing, though you must prove it so in
evidence. Per Holt, C. J.^
Fiedler v. Smith (1850) 6 Gush. (Mass.) 336.
Accord:
2.
"As to the rule under consideration, however, a distinetioi
Exception:
has to be taken between a declaration and a plea; and it is said, that thougl
in the former the plaintiff need not show the thing to be in writing, in th«
latter the defendant must." — Stephen on Pleading (Tjler'i Ed.) 331.

358

Common Law Pleading.

EEID

V.

[Chap.

4

STEVENS.

Supreme Judicial Court of Massachusetts.
120 Massachusetts,

1876.

209.

Contract for services rendered by the plaintiff to the defendant. The declaration alleged that the defendant made
with the plaintiff "a certain contract in writing." Answer,
a general denial.
At the trial in the superior court, before Bacon, J., the
plaintiff put in evidence, to prove the contract declared
upon, a diary * * • in which was written in the defendant's handwriting • ♦ * [the contract alleged].
The signature of the defendant was not attached to the
writing, and his name nowhere appeared in the book containing it. • * •
Gbat, C. J.: The allegation in the declaration, that the
defendant made a contract in writing, was denied in the
answer, and was not supported by evidence of a contract
not signed by the defendant.
The objection of variance
was open to the defendant, although he had not set up the
statute of frauds.
The case is thus distinguished from
Middlesex Co. v. Osgood, 4 Gray, 447.
Exceptions sustained.

REED

V.

SCOTT.

Supreme Court of Alabama.
30 Alabama,

1857,

640.

[Action upon a promissory note.]
On the trial it appears from the bill of exceptions, the
plaintiff offered in evidence an instrument in writing which
corresponded in every respect with that described in the
complaint, except that it was under seal. The defendants
objected to its admission, on account of this variance; and
•
•
•
the court sustained the objection.
Walkee, J. : The distinction between sealed and unsealed
instmrnents is not altogether destroyed by the Code. To
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the word promissory note the law attaches a distinct meaning, which does not include a bond, or instrument under
seal. Under the mercantile law and the Statute of Anne,
it was held, that the instrument's being under seal deprived
it of its character of a promissory note, and, consequently,
of its negotiable character. Sayre v. Lucas, 2 Stewart, 259 ;
Clark V. F. M. C. of Benton, 15 Wendell, 256 ; 1 Chitty on
PI. 15; Story on Bills 76, § 61; Story on Prom. Notes, 56,
§ 55; Farmers' S Mechanics' Bank of Phila. v. Geriner, 2
S. & R. 114. A bond is sometimes designated as a note
under seal, and bill single is sometimes used to designate
indiscriminately an instrument without condition, whether
with or without seal. 5 Com. Digest, 194, Obligation, C. ;
Bouvier's Law Die, Bill Single. But a bond cannot, with
strict legal propriety, be termed a promissory note; and
they have always been distinguishable in the incidents which
attach to them. The instrument sued upon, being described
as a promissory note, was not the instrument offered in
evidence, because the latter is a bond. The court did not,
therefore, err in the rejection of the evidence when offered.

PHILLIPS

V.

SINGER MANUFACTURING COMPANY.

Supreme Court of Illinois.
88

Illinois,

1878.

305.

Bbeese, J., delivered the opinion of the court.
This was debt on a bond with conditions, brought to the
circuit court of Tazewell county, by the Singer Manufacturing Company, plaintiff, and against William H, Phillips,
Lewis D. Lawton and Jeremiah B. Phillips, defendants.

The first is, the
Several points are made by appellants.
court should not have admitted the bond in evidence, on
account of a variance between the bond described in the
declaration and the one offered in evidence. The averment
in the declaration is, that defendant made and executed
their bond to "the Singer Manufacturing Company;" the
bond offered in evidence is a bond executed to that company

Common Law Pleading.
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it,

it,

and Everhard & Harris, of Peoria, Illinois. In the declaration the Singer Manufacturing Company is alleged to be
the sole obligee in the bond, whereas the bond shows that
Everhard & Harris were joint obligees with that company,
and the principle is well settled that all the obligees or
payees having a legal interest must join in an action upon
the instrument.
Here the allegation and proof did not
While the declaration alleged the bond as
correspond.
made payable to the Singer Manufacturing Company, the
bond in evidence showed it was made not only to that company, but to Everhard & Harris, and they should have
joined in the action. Where a bond, upon its face, denotes
the action must be between the parties to
the parties to
no matter what may be the terms of the defeasance. It
was error to admit this bond in evidence.*

it

&

4

3

a

5

la King v. Despard (1830)
S.
Wend. (N. T.) 276, the plea justified
by an execution alleged to have been returnable in 90 days; and proof
of an execution returnable in 60 days was held to be a fatal variance. In
Salter ▼. Richardson (1826)
T. B. Mon. (Ky.) 204,
bond was declared
on as dated 1821, stipulating for the payment of a certain sum, and the
evidence showed a bond dated 1823 stipulating for the payment of said sum
with interest from date; held to be a fatal variance in both particulars.
In
M.
S. 470, plaintiff declared on a demise of a
Hoar v. Mill (1816)
wharf and storehouses, while the deed used only the word "storehouse," and
WM Iwld that the variance was fatal.

Supreme Court
12

of

VAN SANTWOOD

v.

SANDFOBD.

New York.

1815.

Johnson, 197.
is

is

a

it

;

is

Spencer, J., delivered the opinion of the court. The decovewell taken the action
murrer to the fourth count
cannot be maintained but on
deed. The only
nant, and
"and hereupon the deaverment or allegation of a deed
fendant, on the 24th day of March, in the year aforesaid,
entered into a guaranty, covenant, and agreement in the

it

it

it

a

is

set
words and figures following:" then the agreement
was signed and
conclusion, that
out in haec verba, with
sealed with the name of the defendant and the locv^ sigiUi,
purporting to be a literal oyer of the agreement.
It must appear that the contract was under seal, and the
be expressly
law will not intend that was sealed, unless
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averred to be so ; and though the bond or deed, upon oyer,
recite, "in witness whereof we have hereunto set our hands
and seals," yet that does not amount to an averment, but
that the party must show that the bond or deed was actually sealed by the other. These principles will be found in
Cabel V. Vaughan (1 Saun. 291, note 1), where all the cases
are carefully and accurately collected.
There are some
words of art, such as indenture, deed, or writing obligatory,
which, of themselves, import that the instrument was
sealed ; but if it be alleged that J. S., by his certain writing, demised or covenanted, without averring that it was
sealed, the court will not intend that the writing was sealed.
(Cro. Eliz. 571; Ld. Eaym. 2537; 8 Com. Dig. Fait (A. 2)
Pleader, 2 W. 9. 14.)
•

•••••••••

Judgment for the defendant, with leave to amend on the
usual terms.

(k) Facts Showmg Tort LidbUity.
(1)

Plaintiff's Right and Defendant's Duty.*
v. THE CHICAGO, LAKE SHORE
EASTERN RAH^WAY COMPANY.

McANDEEWS

Supreme Court of Illinois.
222

Illinois,

&

1906.

232.

Hand, J., delivered the opinion of the court:
This is an action on the case brought by the plaintiff,
against the defendant, in the superior court of Cook county,
4.
The plaintifif's right and the corresponding
duty resting upon the
defendant do not always require express averment, because they are sometimes presumed and sometimes appear as incidental to allegations of title.
Thus, in trespass for assault and battery, the right to be free from personal
is an absolute ' right, which the law presumes, and no special
molestation
So in fraud and deceit, the right of the
facts disclosing it are required.
plaintiff "not to be induced by fraud to assent to a transaction which causes
him damage" (Holland: Jurisprudence (9th Ed.) 223) is an absolute one,
and this right, together with the duty of the defendant to observe it, ia
always presumed by law and hence need not be shown in the pleading;
except where the fraud consists in concealment of facts which ought to be
disclosed because of a relation of trust and confidence, in which case the
existence of such relation not being presumed, must be alleged (Feeney v.
In trespass to property, trover and nuisance
Howard (1889) 79 Cal. 525).
the right and duty appear as incidents of the title which the plaintift alleges
in hims6lf*
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to recover damages for a personal injury alleged to have
been sustained hy the plaintiff while in the employ of the

niinois Steel Company at its South Chicago plant on the
16th day of July, 1901, by reason of certain cars being
thrown by a locomotive engine under the control of the
servants of the defendant, against a car which the plaintiff
was unloading, whereby the plaintiff was thrown to the
ground -and run over and severely injured. The jury returned a verdict in favor of the plaintiff for the sum of
$12,000, upon which the court, after overruling a motion
for a new trial and in arrest of judgment, rendered judgment, which judgment, upon appeal by the defendant, was
reversed by the branch of the appellate court for the first
district and a judgment in that court was rendered in favor of the defendant and the plaintiff has sued out a writ
of error from this court to review that judgment.

The original declaration charges the plaintiff was in the
employ of the Illinois Steel Company at its plant at South
Chicago, at which plant there were certain railroad tracks ;
that while the plaintiff was upon and about to unload a certain car standing upon one of said tracks, and while he was
exercising ordinary care and caution for his own safety,
the servants of the defendant "then and there recklessly,
negligently and without giving the plaintiff any warning,
shoved certain other cars against the said car upon which
''
The criticism made upon the
the plaintiff, was standing.
original declaration is, that it does not aver facts showing
the defendant owed the plaintiff the duty to notify him that
it was about to move the cars which came in contact with
the car upon which he was at work, prior to the time it
moved said cars, and it is said that although the defendant
recklessly and negligently shoved said cars against the car
upon which plaintiff was at workj/the defendant is not liable to him for a resulting injury therefrom unless it owed
him a duty to warn him that it was about to move said
cars, prior to the time they were moved, and that it is not
averred in the original declaration that the defendant knew,
or ought to have known, the plaintiff was upon said car,
nor are facts averred from which it appears that a duty
rested upon the defendant to anticipate the presence of the
plaintiff upon or in proximity to the car with which the
moving cars come in contact. In actions of the character
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of this it is necessary to aver and prove three elements to
make out a cause of action : (1) The existence of a duty
on the part of the defendant to protect the plaintiff from
the injury of which he complains;
(2) a failure of the defendant to perform that duty; and (3) an injury to the
plaintiff resulting from such failure. When these three elements concur they unitedly constitute actionable negligence, and the absence of any one of these elements, either
in the declaration or proof, renders the declaration insufficient to sustain a judgment for negligence, even after verdict or the proof to establish a cause of action involving
actionable negligence {Schueler v. Mueller, 193 111. 402;
Mackey v. Northern Milling Co., 210 id. 115 ; Faris v. Eoberg, 134 Ind. 269 ; 33 N. E. Rep. 1028) ; and it is not sufficient in the declaration to allege that it is the duty of the
defendant to do certain things, as that would be but the
averment of a conclusion, but the declaration must state
facts from which the law will raise the duty. Ayers v. City
of Chicago, 111 111. 406; Chicago and Alton Railroad Co. v.
Clausen, 173 id. 100 ; Schueler v. Mueller, supra.
In Schueler v. Mueller, supra, an action on the case was
brought against the city of Chicago and the appellants to
recover damages for a personal injury claimed to have been
sustained by the appellee by falling through a trapdoor in
a sidewalk upon one of the streets in the city of Chicago.
The case was dismissed as to the city, and the appellants,
who did not appear, were defaulted, and a jury were sworn,
who assessed the plaintiff's damages, upon which verdict
During the term at which the
a judgment was rendered.
judgment was rendered the appellants moved to set aside
and vacate the judgment. There was a failure to state in
the declaration any facts showing how or why it was the
duty of appellants to care for and guard the trapdoor in the
sidewalk, and this court held, by reason of the lack of such
averment the declaration failed to show any duty from the
defendants to the plaintiff to maintain and keep in safe
condition said trapdoor, and that by reason of such omission the declaration failed to state a cause of action, and
that the want of such averment in the declaration was not
cured by verdict.
And in Mackey v. Northern Milling Co., supra, an action
was brought to recover damages for the alleged negligence
of the milling company, which, it was averred, resulted in
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the death of the plaintiff's intestate. It was averred that
the appellant's intestate was in the milling company's employ; that he was lawfully on the sidetrack of the company
when injured, and was in the exercise of due care for his
own safety, when the milling company's servants, not ther
fellow-servants of said intestate, pushed an unloaded car
along said sidetrack and upon said intestate without giving him any notice or warning of its approach, whereby he
was injured, etc. The declaration failed to state that said
intestate's duties necessarily required him to be on the
sidetrack at the time and place where he was injured, or
that he was performing any duty he owed the milling company at that time and place, or that said company had any
reason to believe or suspect that he would be at that place
at the time of said injury, and it was held the declaratipn,
for want of such averments, was so defective that it would
not support a judgment. The court said (p. 118) : "In the
absence of averments showing that appellee (the milling
company) owed Mackey (the intestate) some duty which
was violated, and because of such violation said Mackey was
injured while in the exercise of due care, the declaration
must be held not to state a cause of action."
In this case, the only ground upon which the defendant
could be held liable for actionable negligence in injuring
the plaintiff would be that it owed the plaintiff a duty not
to run its cars against the car upon which he was at work,
without giving him warning of the approach of said cars
in time for him to reach a place of safety before the cars
collided, and that it neglected to perform such duty. There
is found in the original declaration no averment of fact
from which a duty to give the plaintiff such warning arises.
It does not appear from the averments of the original
declaration that the defendant knew, or was bound to know,
that the plaintiff was on said car or in its vicinity, or that
he was likely to be injured by the car upon which he was at
work being moved by the cars being handled by the servants of the defendant. The original declaration therefore
faUs to show that the defendant owed the plaintiff any
duty not to throw the cars being moved by its engine against
the car upon which he was at work, without giving the plaintiff timely warning. The declaration, therefore, in that
regard was fatally defective. In Mackey v. Northern Millis a welling Co., supra, on page 117, it was said:

"It
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establislied rule that a declaration, in cases of this character, must state facts from which the law raises a duty from
the master to the servant, and if the declaration fails in
this regard then it is insufficient to support a judgment.
As stated in Ayers v. City of Chicago, 111 111. 406, 'the
pleader must state facts from which the law will raise the
duty.' And as said in Cooley on Torts (2d Ed), 791: 'The
first requisite in establishing negligence is to show the existence of the duty which it is supposed has not been performed." And Mr. Thompson, in his work on Negligence
'Unless the
(2 Thompson on Negligence, 1244), says:
duty results in all cases from the stated facts, the declaration so framed wiU be bad.' " And in Schueler v. Mueller,
supra (p. 403) : "It is not sufficient in a declaration to
allege generally the duty of the defendant, but the pleader
must state facts from which the law will raise a duty, and
show an omission of the duty and a resulting injury."
"We think the original declaration stated no cause of ac*
*
tion. *
It is, however, urged, that a duty from the defendant to
the plaintiff should be implied from the averment found
in the original declaration that the cars were recklessly
and negligently shoved against the car upon which the
plaintiff was at work. A person may be guilty of a negligent or reckless act and still not be liable for actionable
Liability only follows a negligent or reckless
negligence.
act when the party guilty of the act owes to the party
injured some duty which is violated by the commission of
Thompson on Negligence
the negligent or reckless act.
(vol. I, sec. 3) says: "Where there is no legal duty to
exercise care there can be no actionable negligence. Therefor it is reasoned that a plaintiff who grounds his action
upon the negligence of the defendant must show not only
that the conduct of the defendant was negligent, but also
that it was a violation of some duty which the defendant
And in Bishop on Non-Contract Law (par.
owed to him."
446) it is said: "To sustain an action for negligence the
plaintiff must have suffered a legal injury whereof he is
entitled to complain. Therefore, however great the defendant's negligence, if it was committed without violating any
duty which he owed, either directly to the plaintiff or
to the public, in a matter whereof he had the right to avail
*
*
*
there is nothing which the law will rehimself,
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It would

appear to be clear that tlie averment, therefore, that the defendant shoved said cars negligently and recklessly does not supply the want of an averment of facts showing that the defendant owed to the plaintiff a duty not to move said cars without notice to him.

dress."

Finding no reversible error in this record the judgment
of the appellate court will be affirmed.

SEYMOUR

V.

MADDOX.

Court of Queen's Bench.
16

1851.

Adolphus & Ellis, New Series, 326.

Case. The declaration stated that the defendant was
possessed of a certain theatre, to-wit, the Princess ' theatre,
etc., and of a certain stage therein, on which operas and
other dramatic entertainments were performed, and of a
certain dressing room therein, known as the dressing room
of the male chorus singers, and of a certain floor therein
underneath the said stage, called the Mazarine floor, in
which floor was a certain cut or hole of great depth, etc.,
across and along which said floor persons performing at
and in the theatre, in operas and other dramatic entertainments, were accustomed, before, during, and after the performance thereof, to pass from and to the said dressing
room to and from the back of the stage.
That defendant
had hired plaintiff to act, sing, and perform as a chorus
singer at the theatre on the said stage, for reward in that
behalf. That plaintiff, on 31st May, ISiS, did act, sing, and
perform at the said theatre on the stage under such hiring
as aforesaid, in a certain opera called the Crown Diamonds,
which opera was then and there performed under the management and for the profit of the defendant. That it then
became and was the duty of the defendant to cause the
said mazarine floor to be so sufficiently lighted, and the said
cut or hole to be so fenced, guarded, or secured, before, during, and until after the lapse of a reasonable time
from the termination of, the said performance, as to prevent any accident or injury to persons passing across and
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along the Mazarine floor from and to the dressing room to
and from the back of the stage. That the defendant, well
knowing the premises, suffered and permitted the Mazarine
floor to be insufficiently lighted, and the cut or hole to be
open without any sufficient fence, guard, or security, before, during, and until after the lapse of a reasonable time
from the termination of, the performance.
By reason of
which insufftcient lighting as aforesaid, and of the cut or
hole being so as aforesaid open without any sufficient fence,
guard, or security, the plaintiff, who was then, within a
reasonable time from, to wit, immediately after the termination of the performance, passing from the back of the
stage across and along the Mazarine floor to the dressing
room, fell into and down the cut or hole, and thereby was
then grievously bruised and injured, etc.
Pleas, among others, not guilty, and a traverse of the
alleged duty. Issues thereon.
On the trial, before Eble, J., at the Middlesex sittings
after last Trinity term, the verdict was for the plaintiff.
Chambers, in last Michaelmas term, obtained a rule nisi
to arrest the judgment, on the ground that the declaration
showed no such duty to light and fence the hole as alleged.

Lord Campbell, C.

J.

I am of opinion

that judgment in
this case must be arrested. The duty , a breach of which is
laid, does n ot arise from the pa rticular t acts stated m tJbie
d eclaration n or_from the general relatio n" of ma s ter and
What, then, is the ettect of the positive allegas ervant.
tion of such duty? I confess that I, at first, thought that
where a relation, from which a particular duty may arise,
is alleged, and the particular duty is also alleged, it might
be shown in evidence that, in fact, such a duty did arise,
and that it was unnecessary to set forth the facts themselves which raise the duty. But the decisions show that
the allegation of duty is in all cases immaterial, and ought
never be introduced; for, if the particular facts raise the
duty, the allegation is unnecessary, and, if they do not, it
will be unavailing. In th is "^sft ther e is an allegation that
ilt a- deferida.n il!=^ duty to light t he floor and fenc e

if__waR

:

the hole , but-B^-£act s-are stated from which the duty arises.
The express allegation, therefore, will not help the defect/
and the declaration is bad.
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The allegation of duty is an allegation of mere
matter of law; and it is necessary to state facts from which
the duty which is charged to be broken arises. If the facts
are insufficient for this purpose, the allegation of duty will
not help. Here it is stated that the defendant held a theatre in which he hired the plaintiff to perform, that on part
. of the premises there was a hole in the floor along which the
plaintiff had to pass in discharge of his duty as a performer, and that it was the duty of the defendant to light
:

the floor sufficiently, so as to prevent accidents to those
who had to pass along it. Was any such duty cast upon
the defendant?
think not. A person must make his own
choice whether he will accept employment on premises in
this condition; and, if he do accept such employment, he
must also make his own choice whether he wiU pass along
he sustain injury
the floor in the dark or carry a light.
in consequence of the premises not being lighted, he has
no right of action against the master who has not contracted
that the floor shall be lighted.
confine my judgment to
this ground, that the decMration does not show any contract that the premises should be in any particular state
with respect to lighting and fencing, or that there was any
misfeasance.
Rule absolute. <

I

If

I

AYEES

V.

CITY OF CHICAGO.

Supreme Court of Illinois.
111

Illinois,

1884,

406.

J., delivered the opinion of the court
no
"We find
error in the judgment of the appellate court.
The judgment of the superior court of Cook county was
properly affirmed. The only question of law presented by
the record relates to the propriety of the instruction directing the jury to find for the defendant, upon the ground
stated in the instruction — that ' ' there is no evidence to sustain the material allegations of the plaintiff's declaration."
The gist of the complaint, as stated in the declaration,
is, that the defendant was in possession and occupancy of
I>roKEY,
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premises adioining a public highway, and that on these
premises so adjoining the public highway and so possessed
by the defendant was a dangerous pit, and that by reason
of such possession and occupancy of the pit so situate, it
was the duty of the defendant to protect the public against
liability to injury by falling into the pit, by covering the
same, or otherwise guarding against the danger, and that
defendant failed to perform that duty. A plaintiff cannot
recover except by proof of the case stated in his declaration. The probata must support the allegata. It does not
tend to support the allegations of this declaration to furnish proof tending to show that defendant was possessed
of a public street frequented by the public, and by reason
of the possession of the public street it became the duty
of defendant to make and keep this public highway in a
safe condition, and in violation of this duty it had negligently permitted a dangerous pit adjoining such highway
to be and remain without any barrier to protect persons
passing from falling therein; ijor does proof tending to
show a negligent failure of the defendant to keep such
highway so in its possession safe, by permitting to be and
remain in said highway a dangerous pit wholly unguarded
by any barrier — and this, for the reason the declaration
charges defendant with no such duty. It is not necessary
here to decide whether proofs given would have made it
the duty of the court to have submitted the case to the
jury under a declaration charging the case which the proofs
It is enough that the proofs utare supposed to sustain.
terly faU to tend to show that defendant was in possesion
of the premises outside of and adjoining a public highway
where it is alleged this dangerous pit was. This allegaWithout it the dection cannot be treated as surplusage.
laration shows no cause of action. It is not sufficient, in a
declaration, to say, generally, that it was the duty of defendant to cover or otherwise protect a dangerous place.
The pleader must state facts from which the law will raise
the duty. Such duty in relation to this pit may arise from
the fact, if it be so, that the defendant excavated the pit.
Such duty may rest upon one in possession and occupancy of
such pit. Such duty may rest upon a city occupying a street
adjoining such pit, upon the ground that the position of the
pit renders the street unsafe ; and if the pit be in the street,
C.

L. p.

24
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the duty may rest upon the city to keep covered and protected all dangerous pits located in the streets.
On these
questions we need not here pass. What we rule is, that
under a declaration charging defendant with the duty of
covering or protecting a dangerous pit, upon the allegation that the pit is located on premises occupied by defendant and adjoining a public highway, plaintiff cannot recover
by proving that defendant is in possession of the highway,
and as occupant of the highway owes that duty to the public, whether the pit be in the highway or adjoining the
highway.
The judgment of the appellate court is therefore affirmed.

Judgment affirmed.

BLOSS

v.

TOBEY.

Supreme Judicial Court of Massachusetts.
2

1824.

Pickering, 320.

Pabkee, C. J.: It is with great regret, and not without
much labor and research to avoid this result, that we are
obliged to arrest the judgment in this case for want of a
sufScient count to support the verdict.
anyone could be
supported there would be no difficulty in applying the verdict to
since we are informed by the judge, and the
nature of the case shows, that the same evidence would suit
equally well all the counts in the writ. The words for which
the action was brought, as described in the several counts,
are substantially the same.
The first count only charges the defendant with having
said that the plaintiff had burnt his own store in Alford.
The words are introduced with
colloquium ''of and concemkig the plaintiff and of and concerning a certain store
of the plaintiff's, situated in said Alford, before that time,
to wit, on the sixth day of December last past, consumed
by fire," and alleges that the defendant did speak, utter and
publish the following false, scandalous and malicious words
of and concerning the plaintiff, viz.: lie (meaning the
plaintiff) burnt
(meaning the plaintiff's store in Alford
and furaforesaid) himself (again meaning the plaintiff)
;

it

a

it,

If
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ther meaning and insinuating by the several -words aforesaid, that the plaintiff had been guilty of the crime of wilfully and maliciously burning his own store in Alf ord aforesaid." Now these words are not actionable, unless it is a
crime punishable by law for a man to destroy by fire his
own property ; and we cannot find that, either by the common law, or by any statute of this commonwealth, such an
act, unaccompanied by an injury to, or by a design to injure, some other person, is criminal; and although it is
alleged by the innuendo, that the defendant meant and intended to charge the plaintiff with having done this act wilfully and maliciously, yet the words do not thereby acquire
any force or meaning which they had not in themselves, th6
office of an innuendo being only to make more plain what
is contained in the words themselves as spoken, not to enlarge or extend their meaning or give them a sense which
they do not bear when taken by themselves without the aid
of an innuendo. The words spoken, as stated in this count,
These words are innocent in
are simply, "He burnt it."
themselves, though they may have a defamatory meaning,
if they relate to any subject the burning of which is unlawful. In order to give them that character, that they may be
actionable, the plaintiff should have set forth in a colloquium the circumstances which would render such a burning unlawful, or by an averment in the preceding part of
his count, without the form of a colloquium, and then should
have averred that the words spoken were of and concerning
Thus, if goods belonging to another
those circumstances.
person were in the store, or if goods belonging to the plaintiff had been insured, it should have been averred that such
was the case, and that the words spoken related to a store
with such goods in it. But there is nothing in the count
which indicates that any goods were in the store, or that
any damage had happened or was designed towards anyone
but the plaintiff himself; so that the whole accusation
against him, as represented in this count, is that he wilfully
and maliciously burnt his own store.
The words as
The second count is equally defective.
stated in the count, without the innuendoes, are, "There
is no doubt in my mind that he burnt it ; he would not have
got his goods insured if he had not meant to burn it."
These words, without a colloquium, or some averment in
the count to which thev mav ha rafc^r-vaA^ are wholly sense-
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They are alleged to have been spoken of and concerning the plaintiff, but that alone does not make them
more intelligible ; and there is nothing in the count to show
what it is that was burnt, whether a dwelling house, ship or
store, or whether any goods were actually insured or not.
But as in the innuendo in this count the defendant is stated
to have meant "the plaintiff's store aforesaid," this count
may be helped by referring to the colloquium in the first
count, so that the charge may be taken to be, that the plaintiff had burnt his own store in Alford, which had before
that time been consumed by fire. This, however, leaves the
second count in the same predicament with the first, except that the words are, "there is no doubt in my mind that
he burnt it," instead of the more direct charge, "He burnt
it. ' ' There is here no charge of any crime or off en,ce, there
being no prohibition in the law against a man's burning his
own store, if no one be injured or endangered thereby. It
is, however, further added in this count, that in connection
with the words, "There is no doubt in my mind he burnt
less.

it,"

the defendant said, "He would not have got his goods
insured if he had not meant to burn it."
Had there been
in
this
colloquium
or the preceding count, relative to
any
.goods in the store which had been insured, the action might
have been saved on this count; but there is no such colloThe count, therefore, with, the aid of the colloquium.
quium, stands thus: "There is no doubt in my mind that
he burnt his store in Alford, he would not have got his
goods insured if he had not meant to burn it."
What
goods? may be asked; and where were they? No answer
can be given from the declaration, and therefore there is
nothing to show that the burning the store, if the charge
was true, was criminal. The innuendo, it is true, makes
the application of these words, by stating that the defendant meant thereby certain goods which the plaintiff had
previously procured to be insured, and which were lodged
in the said store; but the difficulty is, that this matter is
not proper to be alleged by an innuendo, the office or use
of which, according to all the authorities, is not to enlarge
or add anything to, but to make more clear by explanation,
the sense of words averred to have been spoken.
*

*

*

The words must be averred to have been spoken
concerning
of and
the plaintiff, and of his trade, profes-
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sion or occupation, if he is slandered in those respects, and
where the words standing by themselves have no sense or
meaning, but with reference to some particular subject are
slanderous, there must be a colloquium or averment, setting forth that subject, and an apt reference to
showing
that the words spoken were of and concerning it. Examples are too numerous in the books of pleading to make
necessary to quote any of them here.
The case of Rex v. Home, decided in the House of Lords,
as reported in Cowper, 672, has settled the doctrine; and
the opinion of all the judges as delivered by Lord Chief
Justice DeGeey, was calculated, by its sound sense and able
commentary upon technical rules, to put at rest all questions upon the subject in England. He says, "As to the
matter to be charged, whatever circumstances are necessary to constitute the crime imputed, must be set out; and
"Where the circumstances
all beyond are surplusage."
crime they must be set out." Where the
go to constitute
crime
of such circumstances, they
independently
crime
may aggravate, but do not contribute to make the offense."
the terms of writing are general, or ironical, or spoken
by way of allusion or reference, although every man who
reads such writing may put the same construction upon
by understanding something not expressed in direct
matter of crime, and the party liable
being
words and
there wants something more. It ought
to be punished for
just;
judicial sense, whether the application
to receive
and the fact, or the nature of the fact, on which that deto be determined by jury. But a jury cannot take
pends,
unless
appears upon the record which
cognizance of
cannot do without an averment."
certainly giving a very sensible and intelligible
This
reason for the use of colloquiums in actions for slander,
undoubtedly applicable to actions
for the same doctrine
for words, as to actions or indictments for libels. It
founded upon the necessity of certainty in the declaration,
one of the first requisites in pleading.
and that
With respect to the manner of putting upon the record
those facts and circumstances which tend to render the
must be by
words actionable, the same great judge says,
averments in opposition to argument and inference, by way
new matter, and by way of innuendo,
of introduction,
only matter of explanation, for an innuendo means
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nothing more than the words, "id est," "sciUcet," or
"meaning," or "aforesaid," as explanatory of a subjectmatter sufficiently expressed before; as such a one, meaning the defendant, or such a subject, meaning the subject
in question. He then refers to Barham's case, in Coke,
which is cited in all the books in illustration of this doctrine. "He has burnt my barn, meaning a barn full of
corn." This is bad, because what comes in under the innuendo is an addition to, and not an explanation of the
words spoken ; though had there been in a preceding count
referred to in this, a colloquium respecting the plaintiff's
bam, fuU of corn, which had been burnt, the innuendo, by
reference to the colloquium, would have been holden good.

Vid. Tindall v. Moore, 2 Wils. 114. The case of Barham
V. Nethersall, is better reported in Telverton, 22, where it
is said, "if the words before the innuendo do not sound in

is

it

a

is a

it

is

it,

slander, no words produced by the innuendo will make the
action maintainable ; for it is not the nature of an innuendo
to beget an action."
Now let the second count in the declaration be tried by
these principles. It is very clear, as before stated, that
without the innuendo there is not sufficient matter averred.
The words are, as aided by the colloquium in the first count,
"There is no doubt in my mind that he burnt his store in
Alford; he would not have got his goods insured if he had
not meant to burn it."
This amounts to a direct charge
of his having burnt the store, and an insinuation of a
motive ; but still it imports no crime unless the goods were
in the store, or unless the plaintiff meant to avail himself
of his insurance by defrauding the underwriters by means
of the fire. It ought to appear somewhere in the shape of
an averment of some kind, and not by argument or inferwere inence, that goods in the store, or connected with
sured. This does nowhere appear except in the innuendo.
The words of that &re, "Meaning goods which the plaintiff
had caused to be insured and which were lodged in said
Is this new matter added to the words, or
store."
an
explanation of their sense?
merely
Clearly the former, because the words contained in the
count are not capable of such
construction by themselves.
The matter in the innuendo
new fact not appearing
before in any shape.
The count contains an insinuation
only; and
not possible, by any mode of reasoning, to
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infer from anything contained in
as
fact, that the
plaintiff had goods in his store which were insured.
The general counts are decidedly bad, for they contain

nothing more than the allegation, that the defendant said
he had burnt his own store which, for the
reason before given,
not actionable.
The judgment must therefore be arrested. If the plain^
tiff has suffered serious injury, another action may give
him indemnity. In matter of technical law, the rule
of
more consequence than the reason of it; and however we
may lament the lost labor and expense of the suit, we find
ourselves wholly unable to prevent it.
Judgment arrested.
a

is

a

is

;

of the plaintiff,

Invasion of Eight and Breach of Duty.

SANFOED
Supreme Court
15

V.

GADDIS.

of

^2)

Illvnois.

Illinois,

1853.

229.
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Teeat, C. J.: This was an action for slander, brought
by Sanford against Gaddis.
The declaration alleged that
the defendant said of the plaintiff, in reference to testimony given by him as a witness in
judicial proceeding,
"You swore false." The proof was, that the defendant
said of the plaintiff, immediately after he had testified as
witness in the case referred to, "You have sworn false."
The court excluded the evidence on the ground of variance
assigned for error.
and that decision
It
well-established rule in actions for slander that
the allegations and proofs must agree. The plaintiff must
prove the words alleged in the declaration or so much of
not enough
them as will sustain his cause of action. It
to prove other words of like import and meaning. Equivalent words or expressions will not suffice. All of the words
takes all of them to
averred need not be proved, unless
constitute the slander. And proof of additional words will
not vitiate, unless they so qualify the words alleged as not
to /amount to the slanderous

charge.

For

example:

"If
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the words laid are, "He stole a large amount of money,"
the action is sustained by proof of the words, "He stole
money."
The words proved are those alleged, and they
are of themselves actionable.
So if the words laid are,
"He is a thief," the declaration is supported by proving
the words "He is a thief, for he stole money." The words
alleged are proved, and their sense is not varied by the additional words. But if the words laid are, "He is a
thief," proof of the words, "He is a thief, for he
bought the property and refused to pay the price,"
will not sustain the action. The additional words so qualify those alleged as not to impute the crime of larceny. A
count for words spoken affirmatively is not sustained by
proof of words spoken in the way of interrogatory. And
proof of words spoken to a person will not support a count
for words spoken of a person. MaitloMd v. Goldney, 2
East, 426; Rex v. Berry, 4 Durnford & East, 217; Barnes
V. Holloway, 8 id. 150; Opwood v. BarJces, 4 Bingham, 261;
Johnson v. Tait, 6 Binney, 121 ; Fox v. Vanderbeck, 5 Cowen,
513; Olmsted v. Miller, 1 Wendell, 506; Williams v. Bryant, 4 Alabama, 44; Easley v. Moss, 9 id. 226; Wheeler
V. Robb, 1 Blackford, 330; Linville v. Earlywine, 4 id. 469;
Crulman v. Maries^ 7 id. 281; Watson v. Meesick, 2 Missouri, 29; Berry v. Dryden, 7 id. 324; Slocum v. Kaykendall, 1 Scammon, 187; Patterson v. Edv>a/rds, 2 GUman,
720.

In

this case, the words proved, under the circumstances
of the speaking, had the same meaning as those laid in the
declaration, and equally imputed the crime of perjury. But
they were not the same words.
They were at most only
equivalent words. They were not in themselves actionable.
There was a clear variance between the words laid and
those proved, and the court was right in excluding the evidence from the jury.
The judgment must be affirmed.

Judgment affirmed.
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VAN SLYCK.

Supreme Court of New Tork.
2

By

the Court, Bbonson,
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Eill,

1842,

282.

J. :

Althougli the declaration is
but a clumsy performance in the way of special pleading,
am inclined to think it suflScient after verdict. The objections to it are. 1. The want of an averment that the
words were spoken of and concerning the plaintiff. • * •
In actions for verbal slander, the usual course is, to allege a colloquium of and concerning the plaintiff, and then
to follow it by an averment that the words were spoken of
and concerning the plaintiff.
The pleader in this case has,
in all the counts, stated a discourse of and concerning the
plaintiff, but he has not followed it by an averment that
the words were spoken of the plaintiff. It was thought at
an early day that the laying of a colloquium of the plaintiff was indispensable in all cases. But in Smith v. Ward
(Cro. Jac. 674), it was held, on a motion in arrest of judgment, that the omission of the colloquium was not fatal
where the words were alleged to have been spoken of the
plaintiff, and their application to him was sufficiently apparent. The declaration in that case was, that the defendant said of the plaintiff, "He" (innuendo the plaintiff)
"is a thief." This was held sufficient after verdict; and
would now, I think, be held good on demurrer. (See 1
Chit. PI. 432, ed. of '37; 2 id. 306, 7, note (g), ed. of '19;
Stark, on Slander, 283, 4.)
The pleader in this case had laid a colloquium, but he
has omitted the more important averment that the words
were spoken of and concerning the plaintiff. These words,
says Mr, Chitty, are very material.
(2 Chit. PI. 312, n.
But in a subsequent edition he says,
(g), ed. of '19.)
"the declaration must show by a colloquium, or otherwise,
that the words were spoken, or the libel was composed and
published, of and concerning the plaintiff."
(1 Chit. PI.

I

of '37;

id. 623, notes (d) and (1) ; and p. 635, note
(w).) And upon principle it would seem to be sufficient,
especially after verdict, that it appears in any way that the
This has
slanderous words were spoken of the plaintiff.
432, ed.

2
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averment.
(Com. Dig, Defam. Gr. 7.) But Serjeant Williams, who is
good authority, thinks it enough, after verdict, that a colloquium concerning the plaintiff is laid, without any more
direct averment that the words were spoken of the plaintiff. Indeed, he thinks the defect should be pointed out by
Stark,
special demurrer.
(1 Saund, 242, note (3), And see
on Sland. '284, 5.)
But, however that may be, if it appears with reasonable certainty on looking at the whole
count, that the words were spoken of the plaintiff, that must
be enough after verdict, although the averment is not made
in the most skillful manner.
undoubtedly

been regarded

WAEE

V.

as an indispensable

CAETLEDGE.

Supreme Court of Alahama.
24

Alabama,

1854.

622.
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LiGON, J, : The demurrer to the declaration, and to each
The only objection
count of
was correctly overruled.
taken to
as a whole, or to any of its several counts, is,
that in that portion of
in which the speaking and publishof
the
slanderous
words
averred, they are averred
ing
to have been spoken in the presence of a person whose name
left blank. The words spoken are, actionable in themsufficient to aver that they were spoken
selves, and
and published of and concerning the plaintiff. This averment necessarily implies the presence of some one, to whom,
or in whose presence, publicity was given to the charge.
set forth in the declaration,
The name of such person,
would not render
necessary for the plaintiff to prove
that the words were spoken to him, or in his presence, bethe testimony
fore she would be entitled to recover but
different
showed that they were spoken to another and
individual,
would suffice. The injury complained of is,
not that the defamatory words were spoken to this or that
individual, but that publicity had been maliciously given
false charge against the plaintiff.
by the defendant to
How,
Eliz.
861; Starkie on Slander, 460.
Cro.
Taylor v.
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BOTTOMLY

v.

BQTTOMLY.

Court of Appeals of Maryland.
80

8Td

1894.

Maryland, 159.

Betak, J., delivered the opinion of the court.
As this case comes before us, the declaration contains

only one count, and the question of its sufficiency is presented by a demurrer. This demurrer was sustained by
the court below, and the plaintiff has appealed. The declaration averred that the plaintiff was in the employment of
one Chard, and stood high in his regard and esteem, and
that the defendant had so great an influence over Chard
that he was afraid to offend him, and that the defendant
maliciously intending to alienate the regard and esteem of
the said Chard from the plaintiff, and maliciously intending to effect his discharge by Chard from his employment,
maliciously wrote and caused to be delivered to Chard a
letter in the following words: "John (meaning the plaintiff) has said something hear of late which I (meaning the
defendant) do not like, and myself (meaning the defendant) nor Lethia (meaning defendant's wife) shall never
pact our foot on the place (meaning the property of said
Chard) as long as (meaning the plaintiff) stays their. For
they are to bad to mention."
The declaration further avers that by reason of the letter, and without any other reason whatever, Chard discharged the plaintiff from his employment, and the plaintiff lost his regard and esteem.
The letter, mentioned in the declaration, stated to Chard
the defendant's displeasure at something which the plain-

tiff was alleged to have said. It was described

as something

too bad to mention. The declaration does not aver that the
defendant falsely charged the plaintiff with using the bad
language attributed to him. The law doesi not assume that
the charge was false in the absence of an averment to that
effect. It must pass judgment on the pleading according to
the facts which it sets forth. A true statement in regard to
plaintiff's language certainly would not subject the defendant to a liability to damages. The plaintiff would have no
legal cause of complaint if he were truly reported as having used very offensive language. Nor can the defendant
be regarded as culpable, because he expressed his indigna-
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tion to be so great that he -would have no intercourse with
him, not even to the extent of visiting the place where the
plaintiff was staying. A man certainly has a right to be
indignant when foul language is used respecting him, and
to make known to his friends and acquaintances and the
public generally that his resentment is so great that he will
not go to any place where he would be apt to meet the person who had offered him. This seems to be the overt act
which has caused the damage of which the plaintiff complains. If the defendant's letter had charged the plaintiff
with conduct which would justly incur scorn and contempt,
and would render him unfit for social intercourse; if it had
even charged him with the commission of an atrocious
felony, he could, nevertheless, maintain no action against
the defendant if the charge should be proved true at the
trial. It is well known that the truth of the offensive words,
written or spoken, is a complete justification for the use
of them. The rules of practice require the justification to
be specially pleaded. This is the technical form of presenting the defence on the face of the record ; but this mode of
proceeding is the result of another technical rule, and in no
way detracts from the force and effect of the truth as an
element in the case, which is destructive of the plaintiff 's
right of action.
We have implied, in what has been said, that the
declaration did not show a cause of action, inasmuch as it
did not aver that the words of the defendant's letter were
An examination of the approved precedents will
false.
show that in them the words which are the subject of complaint are usually charged as "false, scandalous and defamatory." * * * According to the technical rule which
we have mentioned, when the defamatory
words are
charged in the declaration to be false, the falsity is admitted, unless there is a plea specially alleging that they are
true. But if the words are determined to be true, it is of no
avail to allege that they were malicious, or that they caused
damage to the plaintiff.
The demurrer was properly sustained, and the judgment
will be affirmed.
Judgment affirmed.'
Falsity, not malice, the gist of the action. Lokd Hekschell, in Allei
Mood (1898) 1 A. C. 125, 126: "Some of the learned judges cite aetioni
of libel and slander a: instances in. which the legal liability depends on tlu
5.

V.
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presence or absence of malice.
think this a mistake.
The man who defames
another by false allegations is liable to an action, however
good his motive,
and however honestly he believed in the statement
he made.
It is true that
m a limited class of cases the law, under certain
circumstances, regards the
occasion as privUeged, and exonerates the person who has made false
defamatory statements from liability if he has made them in good faith. But if
there be not that duty or interest which in law creates the
privilege, then,
though, the person making the statement may have acted from the best of
motives, and felt it his duty to make them, he is none the less liable.
The
gist of the action is that the statement was false and defamatory.
Because
in a strictly limited class of cases the law allows the defense that the statements were made in good faith, it seems to me, with all deference, illogical
to afSrm that malice constitutes one of the elements of the torts known to the
law as libel and slander.'

GEIFFIN

V.

GILBEET.

Supreme Court of Errors of Connecticut.

1859.

28 Connecticut, 493.

Storks, C. J. : Tlie only question made by the plaintiff in
error, is, wlietlier the declaration on which judgment was
rendered in this case is defective, for the reason that the
last count in it is in case, and for a different cause of action
from that, which is set forth in the other two counts with
which it is united, and which are confessedly in trespass.
We are clearly of the opinion that the third count, properly considered, is in trespass and not in case, and that
therefore its joinder with the others is allowable at common
law. As a count in trespass it is obviously very informal,
and omits several technical expressions which are usually
introduced in such a count ; such as that the acts were done
with force and arms, and against the peace, and that the
defendant broke and entered the plaintiff's close or land.
But as to the two first of these phrases, it is well settled
that, if they ought to be inserted, their omission is a mere
formal defect, of which advantage can be taken only by
special demurrer ; and as to the other, we are aware of no
rule or decision which requires the injury to be described
exclusively by those very terms, and are of opinion that any
other language which imports a forcible and unlawful entry
upon the land is substantially sufficient. That the language
used in this count plainly describes such an entry, we have
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It

states that the plaintiff was in the lawful possession of the land on which the acts complained of were
done ; that those acts were the wrongful and wanton plowing and digging of a large and deep ditch on the land, and
digging and drawing a large rock from the highway and
placing the same and a large quantity of stones upon the
land, and that those acts were done wrongfully and wantonly and without law or right. We cannot doubt that a
declaration thus setting forth, not by way of inducement,
but directly and as a matter of complaint, acts of such a
character, should be deemed to describe a cause of action
for those acts;, rather than for their consequences merely,
and so to be a declaration in trespass rather than in case ;
and that a statement of those consequences
should be
viewed, not as a description of the cause of action upon
which the plaintiff intends to rely as the principal ground
of recovery, but as a statement of the result of the acts constituting such cause of action, and introduced only for the
purpose of laying the foundation for a recovery of damages
for those results, for which otherwise the pleader might
suppose no recovery could be had in the action.
There is therefore nothing erroneous in the judgment
complained of.
no doubt.

Judgment affirmed.

DUGGAN

V.

WRIGHT.

Supreme Judicial Court of Massachusetts.
157 Massachusetts,

1892.

228.

Tort. The declaration was as follows: "And the plaintiff says that the defendant has converted to his own use
one meat cart, one spring wagon, one meat box sleigh, the
property of the plaintiff. " * * *

Bakkeb, J. * * * The allegation that the defendant
has converted the plaintiff's property to his own use is not
an allegation of a conclusion of law, but of a fact which may
be described as composite, and it allows evidence to be introduced of aU s.uch imjustified dealing with the property
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uamed as may tend to show a wrongful taking and disposal
of it to the prejudice of the plaintiff's rights. Wells v.
Connable, 138 Mass. 513. The allegation that the property
converted was the property of the plaintiff is not an averment that the plaintiff was absolute owner, but makes adloissible any evidence showing that the plaintiff stood in
such a relation to the property that she has a right to maintain the action. * * •

JACKSON

V.

CASTLE.

Supreme Judicial Court of Maine. 1888.
80

Maine, 119.

J.: Does the plaintiff's declaration set out a
cause of action? It charges in substance that the plaintiff,
being lawfully in a public street with his two-horse team,
suffered special damage in the loss of a horse by reason of
both horses taking fright at the defendant's sliding in the
same street with others engaged in boisterous outcries incident to their sport.
Sliding in a street accompanied with boisterous conduct
Haskeltj,

a

;

a

a

it,

is not necessarily unlawful. Nor is it necessarily a public
The averment that defendant's acts were "connuisance.
trary to law" does not help the plaintiff's case. It is merely
a conclusion that he draws from the facts stated. If the
the court cannot adopt it.
facts do not warrant
Sliding in street, accompained with boisterous conduct
calculated to frighten horses lawfully travelling therein,
public nuisance but there is no such averment in
may be
the declaration. Sliding may be prohibited in streets by
city ordinance, and a violation of the same would be evidence tending to show negligence. If the plaintiff would recover, he must show negligent or unlawful conduct to be
the proximate cause of his injury.
Plaintiff nonswi.
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THE LAFLIN AND BAND POWDER COMPANY
TEABNEY.
Supreme Court of Illinois.
131

Illinois,

v.

1890,

322.

J.,

delivered the opimon of the conrt :
This is an action on the ease brought in the superior court
of Cook county by the appellee against the appellant company to recover damages to the dwelling, bam and other
outhouses upon the premises of appellee, resulting from the
explosion of a powder magazine upon the premises of apMAGEtTDER,

pellant

•

•

•

It is claimed by the appellant that the declaration does
not set out a cause of action. The first objection made to
the declaration is that it does not charge the defendant with
negligence. The objection is not well taken.
The powder magazine kept by the defendant upon its
premises was so situated with reference to the dwelling
house of the plaintiff, that it was liable to inflict serious injury upon her person or her property in case. of an explosion. It was a private nuisance, and, therefore, the defendant was liable whether the powder was carefully kept or
not. As a general rule, the question of care or want of care
is not involved in an action for injuries resulting from a
nuisance.
actual injury result from the keeping of
gunpowder, the person keeping it will be liable therefor,
even though the explosion is not chargeable to his personal
negligence. (Woods's Law of Nuisance (1st Ed.), §§ 73, 115,
130, 142; Eeeg v. LicM, 80 N. Y. 579; Cheatham v. Shear on,
1 Swan (Tenn.), 213; Stout v. McAdam, 2 Scam. 67; Ottawa
Gas Co. p. Thompson, 39 111. 600; Nevins v. City of Peoria,
41 id. 502 ; Cooper v. Randall, 53 id. 24 ; Myers v. Malcorn, 6
Hill. 292; Hay v. Cahoes Co., 2 N. Y. 159; Phinney v.
Augusta, 47 Ga. 263; Burton v. McClellan, 2 Scam, 434;
Weir's Appeal, 74 Penn St. 230.)
The second objection to the declaration is that it does
not specifically aver the powder magazine to be a nuisance.
It was not necessary to use the word, "nuisance," if the

If
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facts alleged constituted a nuisance. The declaration avers,
that it was the duty of the defendant to so use its premises
as not to jeopardize the buildings of the plaintiff, and not
to store upon its premises any dangerous substance whereby plaintiff'si property might be destroyed in case of an
explosion; that the defendant did keep upon its premises
a magazine of gunpowder, dynamite, etc., and stored therein a large amount of gunpowder, dynamite, etc.; that the
gunpowder, djTiamite, etc., so kept upon said premises exploded, and that, by means of such explosion, ' ' the material
of which such magazine was consitructed was then and
there driven with great force and violence upon and against
the property of the plaintiff hereinbefore described," and
that "the following property of the plaintiff was by means
of such explosion struck by flying missiles, rocks and stones,
and was wrecked and torn by means of the concussion of
the air, then and there caused by said explosion, and was
totally destroyed and lost, and was of great value, to-wit:
One two-story frame dwelling," etc. "A private nuisance
is defined to be anything done to the hurt or annoyance of
the lands, tenements or hereditaments of another, (3 Bl.
Com. 216.) Any unwarrantable, unreasonable' or unlawful
use by a person of his own property, real or personal, to
the injury of another, comes within the definition stated,
and renders the owner or possessor liable for all damages
arising from such use." {Heeg v. Licht, supra.)
The averments of the declaration bring the present case
within the definition thus quoted. The fact that the magaThe fact that
zine exploded shows that it was dangerous.
the explosion destroyed the plaintiff's buildings, shows,
that the keeping of gunpowder in the magazine, considered
with reference to "the locality, the quantity and the surrounding circumstances," constituted a nuisance per se
{Heeg V. Licht, supra; Wood's Law of Nuisance, § 142,

supra).

CL. r. u
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TOLEDO, WABASH AND WESTEEN RAILWAY
COMPANY V. FOSS.
Supreme Court of Illinois.
88

Illinois,

1878.

551.

Ceaig, J., delivered the opinion of the court.
This was an action, brought by appellee, to recover for
a personal injury received while a passenger on appellant's
and Springfield, on the
road, between Jacksonville
20th day of March, 1874. The declaration contains two
counts. In the first one it is averred that defendant negligently and carelessly ran the train of cars, on which plaintiff was a passenger, violently against and upon a horse,
by means whereof the car of the train occupied by plaintiff
was thrown from the track, by means whereof plaintiff was
injured, etc. The second count is like the first one, except
it is averred the defendant willfully ran the train upon the
horse. Under this declaration, the plaintiff could not recover on account of any negligence of the railroad company
other than that alleged. The allegation and proof must
correspond. The plaintiff could not aver negligence in one
particular, and, on the trial, prove that defendant was negligent in another regard. One object' of a declaration is,
to state the facts relied upon for a recovery so plainly that
the defendant may be prepared to meet them. This object in pleading would be entirely defeated if a plaintiff had
tlie right to aver in his declaration one ground of action,
and, on the trial, prove another and different one.
On the trial of the cause, the court permitted the plaintiff to prove the railroad track was not properly fenced;
that a gate was down, so that animals could go upon the
load, and, also, permitted the plaintiff to show the train
was not provided with steam brakes.
This testimony was
If the plaintiff based his right of action upon
improper.
the negligence of the defendant in failing to use proper machinery in the equipment of its trains, or, in neglecting to
make or keep in repair fences sufficient to keep animals
off its track, the established rules of pleading required him
to aver these facts in his declaration, so that the defendant
might, on the trial, be prepared to meet them by proof. Illi'
'
nois Central Railroad Co. v. McKee, 43 lU. 120.
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This error in the admission of improper evidence was

followed by an erroneous instruction upon the same point,
which was as follows :
"The court further instructs the jury, for the plaintiff,
that every man who has a sound physical system and healthy
body, and the free use of his limbs, has the right to retain
them, and their use and enjoyment, in any proper, lawful
and useful manner; and a railroad company, when transporting such person for hire, has no right to deprive such
person of his health, or the free use of any limb, under any
circumstances, when, by the use of proper appliances,
whether it be air brakes or other improved means of managing a train to avoid accident, or whether it be by the
employment of one skillful and trusty brakeman to every
two cars in a passenger train, or by other means reasonable
and proper, such injury would be prevented; and if the
jury believe that said defendant was guilty of negligence
in any of the particulars above mentioned, in the operation of its said train on which plaintiff was, and that, by
reason of such negligence, the plaintiff was deprived of the
free use of one of his shoulders, then the jury should find
their verdict for the plaintiff."
It will be observed that the only negligence averred in the
declaration is, that the defendant carelessly ran its train
Under this averupon which plaintiff was a passenger.
no
to
consider
negligence of
right
had
jury
any
the
ment,
the defendant in its failure to use air brakes or other proper
machinery which might have added to the safety or security
of the passenger; yet the jury were told by the instruction, if the injury arose from such negligence, the plaintiff
If authority is necessary to conwas entitled to recover.
demn the instruction, we will content ourselves by referring
to two decisions of this court, which fully settle the question : Central Military Tract Railroad Co. v. Rockafellow,
17 111. 541; Chicago, Burlington & Quincy Railroad Co. v.
Magee, 60 id. 529.

For

**********

the errors indicated, the judgment wUl be reversed
and the cause remanded.*
The doctrine of res ipsa loquitur is a rule of evidence and not a rule
6.
of pleading, and it does not in any way exempt the plaintiff from the necesSee note to Cleveland, C, C. & St. L. Ey. Co. v.
sity of alleging negligence.
Hadley (1908) 16 L. E. A. (N. S.) 527.
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STRAIN

V.

4

STRAIN.

Supreme Court of Illinois.
14

[Chap.

Illinois,

1853.

368.

Caton, J. : The demurrer to this declaration was properly sustained. It fails to show the prop er fiPTinoptinn Kp.
tween the defendant's act, or his negligenc e, and the inj ury
to the plaintiff's mare. The most that it charges is, that
the defendant wrongfully put his horse into the plaintiff's
stable, where his mare was confined; "and so carelessly and
negligently behaved and conducted himself, that the said
mare of the plaintiff then and there was greatly torn,
kicked," etc. What kicked the mare is not shown; whether
the defendant, or his horse, or something else, is left to conjecture. The gist of the complaint is, that the defendant so
cai^elessly conducted himself that the plaintiff's mare was
injured, but how or in what way his carelessness contribu ted
to jJ2^ JTli'Try, ^« ^"^ sTinwn
Under this declaration one
act of carelessness might be proved as well as another. It
fails to show what specific act the plaintiff might be called
on to meet. For aught that appears in this declaration,
there may have been no connection whatever between the
act of putting the horse in the stable and the injury to the
mare. Something altogther foreign from that act may have
produced the injury. The declaration should have shown in
what way the careless or negligent conduct of the defendant contributed to, or produced the injury complained of.
The same omission to show in what way the careless acts
of the defendant produced the injury is observable in each
of the counts of the declaratioii.
The judgment of the circuit court must be affirmed.

Judgment affirmed.

DI MAROHO

v.

BUILDERS' IRON FOUNDRY.

Supreme Court of Rhode Island.
18 Rhode

1893.

Island, 514.

Trespass on the case for negligence causing personal inOn demurrer to the declaration.

jury to the plaintiff.
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Pee Ctjkiam. We think that the amended
declaration is defective. The allegation against the defendant is that the corporation threw or caused to he thrown a
box, etc. Since a corporation can act only through a servant the allegation is ia effect that the box was thrown or
caused to be thrown by a servant of the corporation. The
plaintiff alleges that he was a servant of the corporation
engaged in his employment at the time of receiving the
injuries of which he complains. It follows, therefore, that
the act which occasioned the injuries was the act of a fellow-servant, for which the corporation prima facie at least
was not liable.
We think it is necessary in order to state a case, that the
declaration should set forth the relation to the corporation of the person who threw the box or caused it to be
thrown, so that it may appear that he was not a fellowservant with the plaintiff within the rule exempting the
master from liability for injury resulting from the act of a
fellow-servant, or if a fellow-servant that the defendant
was negligent in employing him or retaining him in its
12, 1893.

service.

Demurrer to amended declaration sustained.

THE EAST ST. LOUIS AND CARONDELET RAILWAY COMPANY.

McGANAHAN

v.

Supreme Court of Illinois.
72

Illinois,

1874.

557.

Cbaig, J., delivered the opinion of the court
This was an action on the case, brought to recover damages for an injury received by the plaintiff in coupling
cars of the defendant. A demurrer was filed to the declaration, which was sustained. The plaintiff brings the record
here by appeal, and assigns for error the decision of the
court in sustaining the demurrer.
The declaration contains but one count, in which it is
averred that, on the 17th of March, 1873, the defendant
employed the plaintiff as a brakeman, and that it was his
duty to couple together the cars of defendant; that while
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only ordinary wages, and
did not assume any special risks, but only such as were ordinarily incident to such employment; that it was the duty
of the defendant to furnish suitable cars and appliances,
so as to enable him to perform his duty with safety; that
defendant did not furnish safe and suitable cars, but negligently furnished a car for the transportation of certain
railroad iron, which was unsafe; that the car was much
shorter than the iron, so that the iron projected over the
ends of the car, thereby rendering it unsafe and dangerous
to plaintiff while in the performance of his duty, all of
which the defendant well knew ; that while the plaintiff was
coupling two of defendant's cars, one of which was a box
car, on its track, and the other was a rear car of a train
attached to an engine of defendant, which engine and train
he was so engaged, he received

were being backed up by defendant to be coupled to the
bos car, he necessarily had to go between the cars to couple
them; that while his attention was wholly absorbed in
watching the signals from the train, which was backing up,
and while he was between the cars for the purpose of
making the coupling, the cars came violently together, and
while he was using all due care, and without fault or negligence on his part, without any knowledge or notice whatever that the iron bars were projecting over the end of the
car at the time, etc., but by reason of the negligence of the
defendant, he had his right hand caught between said cars,
and thereby mangled and hurt, etc.
The declaration cannot be held sufficient. The only act
of negligence on the part of the defendant, of which the
plaintiff seems, by his declaration, to complain, is, the car
upon which the iron was loaded was too short, and the iron
projected over the end of the car.
While this may be conceded to be an act of negligence on
the part of the defendant, yet, unless this negligence of
the defendant contributed, in some degree, to the injury received by plaintiff, then it certainly could be no ground of
recovery.
The declaration does not aver that the pladntiff was injured by the iron projecting over the end of the car. The
substance of the averment is, that the cars came violently
together, and his hand was caught between the cars and injured while he was in the act of coupling the cars. For
aught that we are able to perceive, this would as readily
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no iron had been projecting over the end of the

The plaintiff entirely fails, by his declaration, to show
that the injury received was occasioned by the negligence
he attributes to the defendant.
This objection to the declaration we regard as fatal.
The judgment of the circuit court will, therefore, be
af-

firmed.

EIBEL

V.

VON

FELL.

Supreme Court of New Jersey.
63

New Jersey Law,

1899,

3.

Magie, C. J.: The demurrer is mterposed to a declaration which contains two counts.
If either count is free from objection the demurrer must
be overruled. Perdicaris v. Trenton, etc., Co., 5 Dutcher,
367; Beavers v. Trimmer, 1 id. 97; Belton v. Gibbon, 7
Halst. 76.
My examination of the first count of the declaration has
led me to the conclusion that it exhibits a good cause of
action, not, as claimed in plaintiff's brief, for a false warranty, but for deceit.
It is settled in this court that to support an action for
deceit there must appear a false representation made with
If
a fraudulent intent, producing injury to the plaintiff.
it appear that the falsity of the representation was known
to defendant the fraudulent intent is deemed to be conclusively established. If, however, the representation made by
defendant, though false, was not known by him to be false,
the action can only be supported by proof that it was made
malo animo and with intent to deceive. Cowley v. Smyth,
17 Vroom, 380.
It follows that a good cause of action for deceit may be
set out without a charge that the representation alleged to
be false was Imown. by defendant to be so, provided it is
charged that the false representation was fraudulently
made. As was said in the leading case of Pauley v. Freemati, 3 T. E. 51, in respect to pleading in this action, "fraud-
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ulenter without sciens or sciens without fraudulenter"

will

be suflScient.

Tested by these rules, the first count of the declaration
manifestly discloses a good cause of action. It charges
that the plaintiffs, at the request of the defendants, bargained for the purchase from defendants of a lot with a

house upon it for a certain price, and that the defendants,
by falsely and fraudulently representing that the house was
new, sold the premises to plaintiffs for the proposed price,
which was paid. Then follows an allegation that the house
was in fact old and its timbers rotten, whereby the plaintiffs were injured. Proof that the representation charged
was made; that it was false in fact; that defendants, although ignorant of its falsity, had made it with intent to
deceive and that the deception had injured plaintiffs, would
justify a recovery. The liability of defendants in such case
is sufficiently and properly characterized in the pleading
as arising upon a representation which was false and also

fraudulent.

For

this reason the demurrer must be overruled.

(I)

Damages.

BECK AND GEEGG HAEDWAEE COMPANY
KNIGHT.

Supreme Court of Georgia.

v.

1904.

121 Georgia, 287.

Lamar, J. : This was an action on a sheriff's bond. The
breach alleged is his failure to levy and return an attachment. No special damages are set forth; and the question
raised is whether there is a presumption that the plaintiff
has been injured to an amount equal to the debt named in
the writ of attachment, or, if not, whether it may maintain
a suit for the recovery of nominal damages. At the outset
it must be conceded that the authorities in England, the
United States, and Georgia are in much conflict. See 2
Sutherland on Damages (3d Ed.), §§ 489-492; Crawford v.
Word, 7 Ga. 445; Hunter v. Phillips, 56 Ga. 636; Eacketi
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Green, 32 Ga. 512. • • • However, in spite of the
conflict and the want of a direct authority, all of the later
cases now point one way.
V.

is

of

4

;

;

1

is

a

is

a

a

it

'

2.

is

fi.

;

is

is

fi.

1. A sheriff is bound to serve original process, and to
execute and return mesne and final process. Both he and
his sureties are liable to any person aggreived by his misconduct in regard thereto.
Colquitt v. Ivey, 62 Ga. 168.
But these writs differ in kind and in effect. The pleadings,
burden of proof, and presumptions likewise, vary according
as the suit is for a breach of duty as to one or the other.
Where the plaintiff has established the validity of his debt,
recovered a judgment, obtained a lien, and places the
fa.
in the hands of the officer for levy and return, and the
sheriff fails to comply with the mandate of the writ, there
not only a breach of duty, but the presumption arises that
the plaintiff has been damaged the amount of the debt.
Wheeler v. Thomas, 57 Ga. 162 (2). The burden
then
upon the sheriff. Reeves v. Parish, 80 Ga. 222 Mullins v.
Bothwell, 29 Ga. 706; Smith v. Banks, 60 Ga. 642; French
V. Kemp, 64 Ga. 750. Under the later cases, he may shift
the burden and rebut the presumption, by proof of facts
mitigating the plaintiff's damages, or by showing that the
money could not have been collected on the
fa. by the exercise of reasonable diligence.
But where, as here, the process
mesne, the rule
different. The plaintiff has not even established the
amount of its debt. It does not follow that
will ever rejudgment, or that the property pointed out as subcover
ject to the attachment would ever be subjected to the payment of the debt. No presumption can arise in favor of
the plaintiff, and none against the officer, in order, therefore, to set out
cause of action, or to recover at the trial,
the plaintiff must aver enough to show that he has been
not
sufficient
actually injured. The ad damnum clause
Walters v. Retail Clerhs Union,
allegation of damages.
424.
The
failure
to show, why, and- to what
Ga.
120
extent the plaintiff has been injured renders the petition
Riggs v. Thatcher, Me. 69; State v. Fleming,
demurrable.
65
Bank
24 N. E.
Hartford v. Waterman, 26 Conn. 325,
W. Va. 721, and Shank333 and especially Brown v. Fry,
lin V. Francis, 59 Mo. App. 179, where the suit was for failure to levy and return a writ of attachment. "The sheriff
liable to an action on the case, or an attachment for con-
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tempt of court, wherever it shall appear that he hath injured such party, either by false return or by neglecting
to levy on his property."
To make the sheriff liable for
the breach of duty it is necessary that it should be made
to appear to the court that the plaintiff has been injured.
Eackett v. Green, 32 Ga. 512; Currell v. Phillips, 18 Ga.
469 ; Hunter v. Phillips, 56 Ga. 634.
While these were rulings as to final process, the principle would be even more
strongly applicable to suits for failure to execute mesne
process. In Colquitt v. Ivhy, supra, the case was against
the sheriff for failing to serve original process, causing
the action to be dismissed. It was alleged that the defendant who should have been served had afterwards removed
from the State, that he was solvent, and that the plaintiff
lost a debt he would otherwise have collected. It was held
that the petition as amended set out a cause of action. So
in Snell v. Mayo', 62 Ga. 743, the sheriff failed to arrest the
body of the defendant, or to take bond, or to seize the goods.
The plaintiff recovered a verdict in the bail-trover action,
execution issued for the value of the goods, and there was
a return of nulla bona. The sheriff was held liable for the
The necessity for the proof of actual damages,
damage.
where the officer is sued for failing to return other than
final process, was recognized in the early case of Crawford
V. Anderson, 6 Ga. 247, the court saying, "We hold the law
to be incontrovortibly settled, that for an escape on mesne
process no action lies unless some damage has been sustained, and that the plaintiff is only entitled to recover such
damages as he can show he has sustained." If he must
show it in his proof, he must aver it in his pleadings. The
authorities are in great conflict on this subject, but the
rulings in this State would indicate that as the gist of such
action is the injury done, the plaintiff cannot maintain a
suit for the recovery of nominal damages. There is no
.contract between the citizen and the officer, and therefore
the private individual cannot sue for a mere breach of duty.
There must be injury. Pol. Code, § 12. "A neglect to serve
*
*
*
mesne process is not in itself a legal injury
and
the officer is not liable in nominal damages for neglect to
serve mesne process." Brown v. Jarvis, 1 M. & W. 708;
Bank of Hartford v. Waterman, supra. Where there is
an injury to a right, even independent of actual loss, the
want of injury merely makes the damages nominal.
But
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where the whole gist of the case is the pecuniary damage,
some such damage must he proved, or the action will fail.
2 Suth. Dam. (3d Ed.) 1349.
Of course the court, for its own protection and that of the
puhlic, may proceed against the officer by attachment for
contempt, fine or other appropriate proceedings.
But with
that a plaintiff has nothing to do. He does not stand either
as the direct or indirect guardian of the public, nor is it
for him as an individual to enforce the performance of the
statutory duty. On petition for rule or mandamus a citizen may compel the performance of any duty in which he
has an interest. But when he sues the sheriff for money,
he must show that he has suffered a money loss. He cannot speculate on the officer's neglect or misconduct, so as
thereby to convert what might have been an ineffective suit
against his original debtor into an effective suit for damages against the sheriff. He cannot substitute one cause
of action for the other. It no doubt often happens that
there are technical or even substantial breaches of duty by
officers of court. They may fail to file or docket the petition
at the time and in the manner required by the statute. They
may fail to issue process or subpoena. They may neglect
the
to execute and return writs as directed in the code.
mere breach of duty gave rise to a cause of action regardless of whether it was folowed by injurious consequences
or not^ every such plaintiff might for every such breach
maintain an action and recover nominal damages and cost,
even though the witness may have voluntarily attended,
or the defendant may have appeared and pleaded, or the
execution though delayed may have been levied and the
money collected. Such is not the law. The gist of the action not being the breach but the injury, a petition failing
But
to charge such injury sets out no cause of action.
here, in the face of special and general demurrers pointing
out the defects, the plaintiffs failed to aver that they had
or would have obtained judgment and subjected the property pointed out to levy. They also failed to aver that the
defendants in attachment, were insolvent and nonresident,
or that by reason of the officer's breach they would be unable to collect their debt, or that they had been injured by
the delay, or put to any expense. The matters in aggravation might have authorized a rule, and they might also have
increased the damages if a cause of action had been stated

If
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and proved; but they could not aid an otherwise defective
declaration. The petition must be construed most strongly,
The failure to allege that they had
against the pleader.
been or would be actually damaged rendered it demurrable.
"We do not mean to hold that in every case the original
claim must be sued to judgment and a return of nulla bona
be nlade. The law will not compel the plaintiff to do an
impossible or useless thing. Proper allegations and proof
may supply the need for such allegations.
W. U. Tel. Co.
V. Bailey, 115 Ga. 725 (3) ; Colquit v. Ivey, 62 Ga. 169; Collins V. McDamiel, 66 Ga. 203; Swan v. Bridgeport, 70 Conn.
143.

Judgment affirmed.''
In those actions where a right is deemed to have been invaded without
7.
regard to the question whether any actual damage was done, no allegation
of damages would seem to be necessary in order to state a cause of action.
Such would be the case in slander and libel upon words actionable per se
(Pratt V. Pioneer Press Co. (1886) 35 Minn. 251), and in trespass to person
or property (Bragg v. Laraway (1893) 65 Vt. 673; Tuberville v. Savage
(1681) 1 Mod. 3; Webb v. Portland Mfg. Co. (1838) 3 Summer (U. S. C. C.)
189).
On the other hand, damage is of the gist of many torts, and in such cases
an allegation of damages would seem to be necessary to disclose the existence
of a cause of action. This is true of deceit (Jackson & Sharp Co. v. Fay
(1876) 63
(1902) 20 App. Cas. D. C. 105), nuisance (Campbell v. Seaman
N. T. 568), particularly in cases of public nuisance (Sullivan v. Waterman
(1898) 20 E. I. 372), liiel and slander based on words not actionable per se
v.
(Pollard V. Lyon (1875) 91 U. S. 225), and negligence (Washington
Baltimore, etc. E. Co. (1880) 17 W. Va. 190.
See, also, Howell v. Young (1826) 5 Bam. & Cres. 259, given supra in the
text.

PEGRAM

V.

STORTZ.

Supreme Court of Appeals of West Virginia.
31

,

1888.

West Virginia, 220.

J.:

This action was brought by the plaintiff,
Nancy A. Pegram, against John G. Stortz, a saloon keeper,
for selling intoxicating liquor to her husband after he had
Geeen,

served by her with a written notice not to do so,
whereby he became intoxicated, and by reason thereof injured her in her means of support. The action is given by
a statute passed in 1877.
been
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There is another objection to this count in the
declaration; but, while it is not a fatal objection, it \70uldi
have the effect of confining the plaintiff very much in the
proof she might be allowed to produce before a jury on a
plea of not guilty to such a declaration.
These allegations
in this second count, excluding the portions which I have
shown are surplusage, are, in general terms, that the plaintiff's husband, at divers times prior to a certain time named,
became intoxicated, and by reason thereof did injure the
plaintiff in her means of support, depriving her of food,
clothing, and other necessaries and comforts of life. Under
a general allegation of this character, only general damages, as they may be called — that
such damages as necessarily result from his being drunk— such as helplessness
and incapacity for labor, can be proven, as this would tend,
in some cases, to injure the wife in her means of support,
But, on
as being the result of his incapacity to labor.
general principles of pleading, damages, though the natural
consequence of the drunkenness of the husband,
they are
not necessarily the result of such drunkenness, but are what

is

called "special damages "^such as, for instance, the
spending of his means while drunk, breaking up or destroying property, and the like— cannot be proven unless especially alleged in the declaration. No acts of this sort can
be proven under such a declaration as was filed in this case.
the plaintiff wished to rely on any such grounds, she
should have specified them particularly, so as to give the
defendant notice, and prevent a surprise. What are the
necessary results of drunkenness, such as helplessness, and
presumed to know, and
inability to labor, the defendant
not
they need not be specified in the declaration but he
presumed to know what are not the necessary consequences
of drunkenness, though they may be the natural consequences. These differ very widely. Some are made very
close and miserly by becoming drunk others very prodigal.
Some are made quarrelsome and destructive of all property
is
So
around them; others unusually good-natured.
damages are claimed for acts which are not
obvious that,
the necessary results of the husband's drunkenness, but
only the natural results, they must be specified in the declaration, as wdl as that the plaintiff was thereby injured in
her means of support; and how she was injured by the
specified acts must be stated in the declaration. For the

if

is

it

;

;
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general principles, of pleading wHch lead to these conclusions, see 1 Chit. PI. (4th Ed.) 328, 346^ 347; 2 Greenl. Ev.
§ 254, p. 246; Baher v. Green, 2 Bing. 317; Pindar v. Wadsworth, 2 East, 154; Armstrong v. Percy, 5 Wend. 538, 539;

Dickinson v. Boyle, 17 Pick 78. And for application of
these general principles to cases like the one before us, see
HacJcett v. Smelsley, 77 111. 109; Barndby v. Wood, 50 Ind.
405. But, though in particular cases it may be very desirable for the declaration to specify the particular acts,
whereby the wife was injured in her means of support, yet
the failure to do so will not vitiate the declaration, and a
general declaration that in consequence of the drunkenness
she was injured in her means of support [is good against
a demurrer], though under such a declaration she will be
much restricted in the proofs she may wish to bring before
the jury. For these reasons, the demurrer to the second
count in the declaration was properly overruled.

HEISEE

v.

LOOMIS.

Supreme Court of Michigan.
47

1881.

Michigan, 16.

CooLET, J. : Loomis sued Heiser in trespass for assault
and battery. The evidence tended to show that, on the third
day of August, 1877, Heiser with some other persons suddenly came upon the plaintiff, and with words such as,
have got you where want you now," "We'll give you what
you deserve," proceeded to strike and kick him untU he
was seriously injured. • • *

I

"I

The most important question in the case is whether the
court correctly admitted certain e^ddence of special damThe declaration averred that the plaintiff, because
ages.
of the wounds, bruises and injuries inflicted upon bim by
the defendant "was greatly hindered and prevented from
doing and performing, his work and business and looking
after and attending his necessary affairs and avocations
for a long space of time," etc. The plaintiff testified that
his busiaess was that of a farmer; and under objection he
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was permitted to state that his farm was a grass farm;
that when assaulted he was about half through cutting his
hay; that he was bothered some about help, and that the,
cutting was delayed because of his injury, and that his
crop of hay was damaged in consequence at least fifty dolThe defendant contends that this evidence of injury
lars.^
to his hay was inadmissible, because the declaration contained no special averments which would fairly apprise the
defendant of the purpose to offer it.
We have been very liberal in this State in receiving evidence of special injuries when the declaration averred
them; much more so than the courts of some other States.
The cases of Chandler v. Allison, 10 Mich. 460; Allison v.

Chandler, 11 Mich. 542 ; Gilbert v. Kennedy, 22 Mich. 117 ;
and Welch v. Ware, 32 Mich. 77, will sufficiently attest the
fact. The difference in the rules applicable in cases of contract and tort has also been carefully marked and emphasized. Where only a breach of contract is involved, the
defendant is not to be made liable for damages beyond what

may fairly be presumed to have been contemplated by the
parties at the time the contract was entered into. The damage allowed in such cases must be something which could
have been foreseen and reasonably expected, and to which
the defendant can be deemed to have assented, expressly or
impliedly, by entering into the contract. Bovill., Ch. J., in
British, etc., Co. v. Nettleship, L. R. 3 C. P. 499; Hadley v.
Baxendale, 9 Exch. 344 ; Hopkins v. Sanford, 38 Mich. 611.
But in cases of tort the plaintiff does not assist in making
the case ; it is made for him against his will by a party who
chooses his own time, place, and manner of committing the
wrong, and if the nature of the case which he thus makes up
is such that the elements of injury are uncertain and there
is difficulty in arriving at the just measure of redress, the
"To deny
consequences should fall upon the wrongdoer.
the injured party the right to recover any actual damages
in such cases, because they are of a nature which cannot be
thus certainly measured, would be to enable parties to profit
by, and speculate upon, their own wrongs, encourage vioGilbert v. Kennedy, 22
lence and invite depredation."

Mich. 117,

130.

But where the damages are such as do not follow the injury, as a necessary consequence, they should be specially
alleged in the declaration. This is a rule of fairness, that
'
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the defendant may know what case it is intended to make
against him, and be prepared to meet
false or
falsely colored. In the cases above cited from dnr own reports, the allegations of special damage were very full and
specific. But in this case there
only general allegation
the
plaintiff was prevented from doing and performthat
ing his necessary business and looking after and attending
his necessary affairs and avocations.
This inability may
well be said to flow as a necessary consequence from any
severe injury; and
was therefore held in Tomlinson v.
Derby, 43 Conn. 562, that such an averment could only be
construed as characterizing the injury and indicating its
extent in
general way, and that
did not lay the foundation for proof of special damages in a particular employparticular
ment. Evidence that plaintiff was engaged in
business, at which he was earning one hundred dollars a
month, was therefore excluded in that case, though the
declaration was similar to the one here. Taylor v. Monroe,
43 Conn. 36,
to the same effect. Wade v. Leroy, 20 How.
In Baldwin v.
must
be
as opposed to these.
regarded
34,
Gray, 333, similar evidence was
Western R. R. Corp.,
held inadmissible-, under the general allegation of injury.
The action was for physical injury, and the plaintiff had
been permitted to show that she was by occupation,
school
teacher and possessed the necessary education and learning. The court said the evidence "could have had no relevancy or application to the questions at issue between the
parties, except as forming the basis on which special damages were to be assessed for the injury of which she complained. It did not tend to show an injury falling within
the class of general damages. That class includes only such
damages as any other person, as well as the plaintiff might,
under the same circumstances, have sustained, from the
acts set out in the declaration.
Without determining the
more difficult question whether the evidence would be adclear that this
missible under any form of declaration,
part of the plaintiff's claim could be founded only upon
peculiar loss sustained by her by reason of the interruption
to her occupation resulting from the tortious act of the deThey were therefore in their nature damages
fendants.
not necessarily flowing from the acts set out in the declaration, and of which the defendants could not be supposed to
have notice unless they were properly averred." Evidence

The

Sec. 3]

of tMs nature

I>BCi,iABATiON.

401

received in Hanover R. R. Co. v.Coyle, 55
Penn. St. 396, but the report does not give the pleadings.
See also N.
Express Go. v. Nichols, 33 N. J. 434.
The general spirit of our decisions would perhaps lead
to a more liberal rule than that applied in Connecticut as
above shown, but would not, think, support the ruling com^
plained of here. What was the special injury complained
of in the declaration? Only that the plaintiff, by reason of
the battery, was greatly hindered and prevented from doing
and performing his work and business, and looking after
and attending his necessary affairs and avocations.
Did
this fairly apprise the defendant that the plaintiff would
seek to show, not merely that he was disabled from pursuing a particular employment not mentioned, but also
bv rpasoTi of the inability to obtain la borers, hTRproj^"
th?^.f:.
prf.v wpnf to ynin'?
t.hprp is a. nfltnrnl and insepara.ble
connection between the alleged injury and the damage, then
the defendant should have been prepared to meet such showing; otherwise he was entitled to more specific allegations.
But there is no such natural and inseparable connection T
the circumstances must be altogether exceptional which
would cause a farmer to lose his crops because he could not
personally gather them. Indeed, accordi ng to the plaintiff's
showi ng, the circumstances were exceptional here; for the
"injuryto the" Wy is attributed to the difficulty of obtaining
help to save it. But the defendant, had he been apprised of
the purpose to claim for such a damage, might perhaps
have shown that the difficulty was wholly imaginary, ^r
bp ininrflfT
that fbp plaintiff willfully suffered his haj to
when he might h ave avoide d it. It was his rigk't to make
such a showing, if the facts would warrant it. ,^But he could
not be aware of the necessity until he was notified that damage to the hay by reason of the battery was claimed.-^
The judgment, think, should be reversed and a new trial
-was

J.

I

/If

ordered.

aup. n

I
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THE WEST CHICAGO STEEET RAILWAY COMPAl^
V.LEVY.
'Supreme Court of Illinois.
182

Illinois,

1899,

525.

Cahtee, J., delivered the opinion of the court.
This is an appeal from a judgment of the appellate court
affirming a judgment of the circuit court of Cook county,
against appellant, for a personal injury.
Appellee was
driving in a buggy on Eobey street when appellant's electric car came up from behind and struck the buggy, threw
appellee out and injured him.
Respecting the injury and damages the declaration
alleged that the plaintiff "was sieverely and dangerously
cut, bruised, wounded and injured, both internally and externally; that plaintiff's back and spine and brain were
thereby then and there severely and dangerously and permanently injured, and divers bones of his body, arms and
limbs were then and there and thereby fractured and
broken, and plaintiff was otherwise severely, dangerously
and permanently injured, both internally and externally;"
that on account of said injuries ' ' plaintiff became sick, sore,
lame, disordered and injured, and so remained for a long
space of time, during which said time he suffered great
bodily pain and mental anguish, and still is languishing and
intensely suffering in body and in mind, and in future will
continue to suffer from the effect of said injuries for the rest
of his natural life." And the principal assignment of error
relied on is that the court permitted the plaintiff to prove
that one of the effects of his injuries was atrophy of the
optic nerve and consequent impairment of his eyesight.
The contention is, that the evidence showed that this condition of the optic nerve was produced by defective nutrition,
and not by any direct injury it received in the accident;
that it was not the natural and necessary result of the injury, and could not therefore be proved under the allegation
of general damages, and, not having been alleged as special
damages, could not be proved at all. We are of the opirion
that the evidence was properly admitted under the allegations. It is not necessary to allege specially every injury
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part of the body, in actions of this character, in
order to prove them on the trial. Injury to the back, spine
and brain was alleged, and the e\idence tended to show
that such injury was the natural and proximate cause of the
defective nutrition to the optic nerve and impairment of the
plaintiff eyesight. The damages claimed, therefore, were
^s
not special, but general, and could be recovered without
being declared for specially.
See Lake Shore and Michigan
Southern Railway Co. v. Ward, 135 111. 511; Chicago and
Erie Railroad Co. v. Meech, 163 id. 305; North Chicago
Street Railroad Co. v. Brown, 178 id. 187; Tyron v. Booth,
100 Mass. 258 ; Baltimore and Ohio Southwestern Railway
Co. V. Blanker, 180 111. 357.
to each

Judgment affirmed.

SCHOFIBLD

V.

FEREERS.

Supreme Court of Pennsylvania.
46

1869,

Pennsylvania State, 438.

Strotstg. J. : This was an action of replevin for a horse,
to which the defendant pleaded non cepit, and property in
himself. The declaration averred the taking of a horse of
the value of $150, and an illegal detention. It concluded by
claiming damages in the sum of $1,000. On the trial the
court instructed the jury that, in estimating the damages,
"they were not confined to the value of the horse, but if
they thought the taking of him was accompanied with circumstances of outrage and oppression, they could go be^
yond the value." A verdict having been returned for $250
in favor of the plaintiff below, the defendant has sued out
this writ of error, and he now complains of the instruction
given. It is said that as the declaration contained no count
claiming special damage, nor any averment that the taking
of the horse was accompanied with circumstances of outrage and oppression, the jury were not at liberty to assess
damages beyond the value of the horse. The objection is
In the first place, it is made
untenable for two reasons.
after the evidence of the mode of taking had been received,
And secondly, the
so far as it api)ears, without objection.
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rules of pleading do not require that the circumstances
which attended the taking should be specially averred in
order to entitle! the plaintiff to recover damages commensurate with them. If consequential damages are claimed,
not necessarily or naturally resulting from the tortious act,
they must be specially alleged. But if outrage and oppression attended the taking, they belong to the wrongful act
itself, and are not merely special injury.
That in replevin, damages beyond the value of the property may be given where the taking has been accompanied
with peculiar wrong and outrage, was ruled on abimdant authority in McDonald v. Scaife, 1 Jones, 381.

Judgment affirmed.'
8.

Bat

distinct

Taylor (1848)

acts in aggraTation should be alleged.
122, given infra in the text.

FOREMAN

V.

'

J.,

Boenun

t.

SAWYER

'Supreme Court of Illinois.

Cbaig,

See

19 Conn.

73

Illinois,

1874.

484.

delivered the opinion of the court *

This was an action of covenant, commejiced in the circuit
court of Whiteside county, by George E. Sawyer against
Benjamin S. Foreman.
The ad damnum in the declaration was for only the sum
of $300, while the judgment rendered by the court was
$555.

The law is well settled, that the judgment cannot exceed
the ad dammm laid in the declaration:
Oahes v. Ward, 19
111. 46; Brotm v. Smith, 24 111. 196.
It was, therefore, error for the court to render judgment
for a larger sum than that claimed in the declaration; for

which the judgment will be reversed and the cause remanded, with leave to amend the declaration.
Judgment reversed.*

"The rule is well settled, a party may recover less than he claimsis never confined to the precise amount for which he brings suit. "—
Sawyer v. Daniels (1868) 48 m. 270.
In case of discrepancy between the items of damage alleged and the amount
named in the ad damnum clause, the former will controL
Thus in-Abemathy
9.

he
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Township of Van Buren (1884)

52 Mieh. 383, the plaintiff alleged that
the time she thereby suffered great pain and was hindered from
transacting her affairs, to her damage one thousand dollars," and that she
was obliged to lay out money amounting to one hundred dollars for board,
lodging, care and medical treatment, to her damage ten thousand dollars.
It was held that no judgment beyond $1100 could be recovered.

"during all
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Form of Allegations.

Pleading Avcordmg to Legal Effect.

JOHNSON

V.

CAETEB.

Supreme Judicial Court of Massachusetts.
16 Massachusetts,

1820.

443.

The declaration contained two eonnts in trespass, for
breaking and entering two closes of the plaintiff, cutting
down trees, etc. * * *
The defendant also pleaded in bar to the first count that,
before the supposed trespass, viz., on etc., at etc., one
Joseph Mclntire, who was then the lawful guardian of the
plaintiff, for a valuable consideration then and there received of the defendant, gave him license to enter upon said
close, cut and carry away said trees, continue therein, use,
occupy, and take the profits of the same ; by force whereof
the defendant on the same day, lawfully entered into the
said close, cut and carried away the said trees, and continued to use, etc., until the commencement of the plaintiff's
action, without any legal notice to quit.
The plaintiff replies, that after the day on which the said
license is alleged to have been given, and before the trespasses were committed, the said Joseph Mclntire died, viz.,
on, etc., at, etc., whereby the said supposed license was revoked and annulled.

To this replication the defendant demurs generally, and
the plaintiff joins in demurrer.

J.

to the first count, it is very clear that
a license by the guardian would determine at his death.
This is not denied ; but it is said, that the facts stated in the
plea show that this was a lease, and not a license ; and that,

Jackson,

:

As
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not a trespasser by holding over after the end of the tenn, but would be a tenant
at STifljerance, imtil a re-entry by the plaintiff, or a notice
to quit ; and that the defendant ought not to be prejudiced
by having miscalled it a license.
If such a mistake had occurred in a deed, or any act in
pais, the court would not, perhaps, be precluded from construing the expression according to its legal effect and the
true intent of the parties. But more strictness isi required
in pleadiQgs. The party is to state his case, according to
the legal effect and operation of the facts, on which he relies. It is not sufficient to display the evidence on the record ,
and leave it to the court to infer that there was a feoffment,
a lease, or a license; but he must say that the party did
enfeoff, or did demise, etc. If the defendant in this case
had pleaded a lease by the guardian, the plaintiff might
have traversed it ; and from what appears in the case, there
a lease, the defendant was

it

it,

seems to be no doubt she would have done so; because on
the general issue to this same count, she obtained a verdict.
It being pleaded as a license, she had no occasion to deny
might be wholly untrue; because she had
although
a better answer, viz., that all the trespasses complained

of were committed after the expiration of the supposed
license.

counts.

be

judgment for the plaintiff upon both the

BEAN

V.

AYBES.

Supreme Judicial Court
67

Maine,

of

There must

Maine.

1878.

482.

:

'

'

'
'

»

a

Case upon the defendants' accountable receipt for 1945
spruce and hemlock logs attached by the plaintiff, as
*
*
The declaradeputy sheriff, upon certain writs.
tion sets out that the plaintiff attached the logs, and at the
request of the defendants delivered the logs to them, "and
thereupon the said defendants executed undeSr their hands
and delivered to the plaintiff an agreement in words and
Penobscot ss. August 23, 1872.
figures as follows, to wit
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Then follows the receipt, ipsisimis verbis, closing with the
signatures. Then follows:
"Whereby the said defendants then and there became liable to return said logs to
said plaintiff on demand, or on failure so to do, indemnify
and save harmless," etc., but not alleging any promise.
Then follows an averment of the entry of the writ, the recovery of the judgments^ the demand and refusal to return
the logs and failure to save harmless, to the damage, etc.
To this new declaration, the defendant demurred spe^
cially, assigning for causes :

•••••••••

•

Third, that the legal purport and effect of said agreement set forth in said new declaration as made by said
defendants with said plaintiffs, is not directly alleged in

said new declaration, but that the said agreement is therein
improperly set forth in words and figures, and that the
liability and promise of said defendants thereon, by recital and reference, is in form and manner improperly, circuitously, indirectly, argumentatively and insufficiently alleged and set forth. And also that the said new declaration
is in other respects uncertain, informal and insufficient."
The presiding justice after joinder overruled this demurrer and adjudged the new declaration or second count
good; and the defendants alleged exceptions.

Peters,

J.

:

*

*

*

We find more difficulty upon the more prominent point of
objection, that the contract is set out in its entire words and
figures and not according to its legal effect. No doubt, it is
much the better practice to set out an instrument, not by
its form and its terms, but according to its legal operation
and effect. But there is no imperative rule against reciting
A declaration
an instrument in haec verba in pleadings.
will not be rejected on that account, provided that upon
all the averments and recitals taken together a good cause
of action is sufficiently stated. It is an objectionable mode
of pleading where it involves a needless and unnecessary
statement of facts. A demurrer, however, does not reach
that difficulty. A demurrer complains of too little and not
too much matter in a declaration. The maxim utile per vnutile non vitiatur applies. The remedy may be to move to
strike out or rediice useless and redundant allegations.
,
Upon inspection, the court may order it to be done,
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does not assert that these defendants ever did promise.
The plaintiff avers that he has written evidence of promise, and a general denial would be that he has not.

The authorities are many that support this view. We
few of them.— Chitty says: "The principal
quote from
the
as
to
mode of stating the facts, is, that they must
rule,
be set forth with certainty; by which term
signified
clear and distinct statement of the facts which constitute the
cause of action of the ground of defense." All the writers
upon the stubject of pleading at common law say the same
Here a material fact
not affirmatively stated.
thing.
Chitty. P. Declaration.
In Watriss v. Pierce, 36 N. H. 232, was decided that
replication was bad which traversed no fact alleged in
plea, but which was mostly
statement of facts which
would in evidence tend to prove a point had
been properly

it

a

a
a

a

it

is

is

a
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is
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But the point here urged
that the recital of the connot accompanied with averments enough to constitract
tute a legal declaration.
The weakness in the declaration
dithat, although an action of assumpsit, no promise
stated argurectly and positively asserted therein, but
at all. The plaintiff
mentatively and only inferentially,
declares that the defendants executed under their hands
and delivered to him an agreement. He does not say that
they made any promises in accordance with such agreement.
He does aver that thereby the defendants became liable to
perform the agreement described in the declaration. But
the pleadan allegation of law and not of fact. It
that
er's inference of law from the facts previously stated.
Gray, 484. Nor
29 Millard v. Baldwin,
Gould PI. c.
conclusion of
does a demurrer admit a mere statement of
Vol., 18th Am.
law from the facts averred. Chitty PI.
Ed. 694, and notes; Cliapin v. Curtis, 23 Conn. 388; Craft
The contract itself should have
V. Thompson, 51 N. H. 536.
been averred, not merely the written evidence of the contract. The facts are not averred, but the written evidence
a matter of
averred. The writing
of the facts only
evidence,
It
matter of allegation.
evidence, and not
but not conclusive evidence, of an undertaking and promIt may have been obtained by fraud or mistake in
ise.
which ease
contains no legal promise. The general issue
That
in assumpsit
that the defendant never promised.
plea would not strictly raise an issue here, for the plain-
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pleaded, because it offered no issue by the finding of which
the case could properly be determined.
Bell, J., says:
"The facts essential to a defense must in general be expressly and substantially alleged. The statement of mere
evidence tending to prove a material fact is not sufficient.
Such a mode of pleading, if admitted, would refer the matter of fact in question to the court instead of the jury.
Thus, if in trover the plaintiff allege a demand and refusal,
but omits to aver a conversion, the declaration is ill, the demand and refusal being only evidence of a conversion,
which is the gist of the action. ' '
In Hughes v. Wheeler, 8 Cow. 77, it was held that a plea
by a defendant that he had given the plaintiff his (defendant's) note for the demand in suit, which he accepted, was
bad in substance. He should have given the note in evidence under the general issue. Church v. Oilman, 15 Wend.
656, was a case calling for the decision of a similar question. There the rejoinders recited the facts- at large. The
opinion declares that, "facts, and not the evidence of fa<;ts,
must be pleaded, or the pleading will be held bad as argumentative. " It is further said: "The rejoinders are all
The defendant has pleaded the evidence
argumentative.
of the fact of delivery, instead of the fact itself, and for that
cause the rejoinders are bad." In Fidler v. Delavan, 20
Wend. 57, the court say: "Another defect is, that evidence
of the facts charged is spread out in the plea instead of
This is a violation of one of the
the facts themselves.
first rules of pleading, which requires a statement of the
facts constituting the plaintiff's cause of action or the defendant's ground of defense. A plea should be direct and
positive and not by way of rehearsal or argument, which
leads to prolixity and expense."

Demurrer sustained.
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v. GTTTTSCHLICK.

Supreme Court of the United States.
14
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1840.

Peters, 19.

Babbotth, J., delivered the opinion of the court.
This is an action of assumpsit brought by the defendant
in error against the plaintiff in error, in the Circuit Court
of the United States, in the county of Washington, and
District of Columbia.
The declaration contains three special counts, and a count
for money had and received. The three special counts are
all founded upon an agreement in writing, which, after reciting that the plaintiff in the court below had bought for the
defendant in the court below, lot No. 5, in square No. 489,
in the city of Washington, for which he had paid a part
of the purchase money, and executed his note for the residue, contains the following stipulation: "The Bank of the
Metropolis, through the .president and cashier, is hereby
pledged, when the above sum (that is, the amount of the
note), is paid, to convey the said lot, viz., lot No. 5, in
square 489, in fee simple, to the said Ernest Guttschlick,
his heirs or assigns forever." Each of these counts avers
the payment, at the time agreed, of the amount of the nOte,
and the failure of the bank, on demand, to convey the lot.
At the trial several bills of exception were taken, and a
verdict was found, and judgment rendered in favour of the
plaintiff. To reverse that judgment, this writ of error is
brought.

it

is,

The second objection which was taken, applies to the first
count, viz., that the agreement sued on, is averred to have
been made by the bank, "through the president and cashier," without averring their authorization by the bank to
make it. We consider this objection as wholly untenable.
that the bank, through these
The averment in this count
oflScers, agreed to convey the lot. Now even assuming, for
the sake of giving the objection its full force, that the making of this agreement was not within the competency of
was unquestionably in the power
these officers, as such, yet
of the bank to give authority to its own officers to do so.
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the bank, by them, agreed,

this averment, ia effect, imports the very thing, the supposed want of which constitutes the objection; because,
upon the assumption stated, the bank could have made no
agreement but by agents having lawful authority. Nay, it
would have been sufficient, in our opinion, that the bank
agreed, without the words, "through the president and
cashier;" for it is a rule in pleading, that facts may be
stated according to their legal effect. Now the legal effect of an agreement made by an agent for his principal,
whilst the agent is acting within the scope of his authority,
is, that it is the agreement of the principal. Accordingly,
it is settled that the allegation that a party made, accepted,
endorsed, or delivered a bill of exchange, is sufficient, although the defendant did not, in fact, do either of these
acts himself, provided he authorized the doing of them.
Chitty on Bills, 356, and the authorities there cited. This
principle has been applied, too, in actions ex delicto, as well
as ex contractu.
In 6 Term Kep. 659, it was held, that an
allegation that the defendant had negligently driven his
cart against plaintiff's horse, was supported by evidence,
that defendant's servant drove the cart. In this aspect of
the question, it was one, not of pleading, but of evidence.

DOUGLASS

V.

VILLAGE OF MOREISVILLE.

Supreme Court of Vermont.
84

J.:

1910.

Vermont, 302.

The plaintiffs are contractors, and as
Buch, on July 2, 1906, contracted with the defendant for the
labor, materials, and construction of a concrete masonry
dam and steel penstock for the improvement of the defendant's electric light and power plant, as per a written agreement of that date, signed by both parties, which, and the
specifications thereto attached under which the work was to
be undertaken and performed, with certain exceptions, are
set out in haec verba in the declaration. The only exoepKowELt., C.
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tion important to be noticed here is the one providing that
the work should be performed according to the plans and
drawings of such an engineer, which plans and drawings
are made a part of the contract.
The action is assumpsit to recover the balance due from
the defendant for the performance of said contract, and
for certain extra work and material required to excav;ate
and fill a fissure in the bed of the river where the dam was
to be built, discovered simultaneously by the parties after
the contract was executed and the work begun.
The declaration contains four counts. The defendant demurred generally to the first, second, and third by enumeration, and pleaded to the fourth count. The demurrer was
sustained as to the first and .third counts, and those counts
adjudged insufficient; but was overruled as to the second
*
* *
count, and that count adjudged sufficient.
It is objected that the first count is bad because it contains no allegation of a promise by the defendant to pay
for the work specified therein, and claimed that such a
promise should have been expressly and positively alleged.
And it is true that there is nothing in that count that
amounts to an express promise by the defendant to pay,
though there are allegations of abundant evidence of a
But that is not enough. There
quasi promise to pay.
should have been an averment of assumpsit super se or its
equivalent, for assumpsit, without assuming, is no assumpsit. Mr. Gould says that whenever the promise is implied,
it is declared upon as an express promise, and that upon
the face of the record it is 'always taken to be an express
promise ; that there is no such thing as an implied promise
in pleading, or rather, that the fact of its being implied ap
pears only in the evidence and never upon the record.
Gould, PL chap.
§ 19. He says in a note to that section
that it is held in declaring in assumpsit on a bill of exchange
against the drawer or a promissory note against the maker,
that a statement of the facts that render the defendant
liable to pay is sufficient without expressly alleging a promise on his part, the reason assigned being that the drawing
of the bill or the making of the note is itself an actual
promise, so that alleging the act of drawing or of making
is virtually alleging a promise by the drawer or the maker,
to pay. He says that whether this rule, as far as it regards
the declaration of a bUl of exchange (in which the drawer

Ill,
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makes no express promise), is agreeable to the analogies
and principles of pleading, appears at least questionable,
for in all other cases of indebitatus assumpsit the facts
stated in the declaration as the ground of the defendant's
liability are regarded upon the face of the record only
as the consideration of the promise that it alleges and must
allege. So Mr. Lawes says that if no express promise is
alleged nor other equivalent words used, the
(declaration
will be bad even after verdict, for where the plaintiff declared that in consideration he would surrender a term
the defendant would pay him so much, it was moved in arrest after verdict for the plaintiff on non assumpsit that
there was no promise laid and therefore none to be tried,
and the court being of that opinion, stayed the judgment.
Lawes, PI. referring to Buckler v. Angel, 1 Lev. 164; s. c,
1 Sid. 246; s. c, 1 Keb. 878.
Chandler v. Rossiter, 10
Wend. 488, is a good illustration of this rule. There the
plaintiff declared in assumpsit for money paid, etc., omitting the ordinary assumpsit super se, but stating instead,
the circumstances of ,his case, namely, that he bought a
quantity of fish for the purpose of shipping it to a foreign
port; that the defendant put on board the same vessel an
equal quantity of fish for the purpose and with the intent
of creating a joint adventure so that the parties should
share in the profit and loss ; and that the fish was so damaged at sea or elsewhere that after it arrived at the port of
destination it wasi sold at a loss, the whole of which the
plaintiff sustained and paid without having received any
part thereof from the defendant, whereby the plaintiff had
suffered damage to such an amount. After verdict for the
plaintiff on non assumpsit, the defendant moved in arrest
for that the declaration was bad in not laying a promise
Mr. Wendell for the plaintiff contended
by the defendant.
that though the declaration was informal it was good after
verdict; that it was not a case of defective title, for the
agreement was stated, the liability charged, and a promise
need not be alleged, for it was enough that the evidence
justified the jury in finding a promise. But the court held
otherwise and arrested the judgment. The plaintiffs made
much the same arg-ument here, and say that in respect of
recovery for the extra work sued for, concerning which
the promise is not express but implied by law, the test of
the sufficiency of the allegations of fact in the count to
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whether the plea of
show a promise by the defendant
non assumpsit would put those allegations in issue, or,
in other words, whether proof of the facts alleged would
no test, as shown by
establish such promise. But that
the case just cited, for if
would establish such promise,
the necessity of a promise in the declaration would not be
at all, accordthereby obviated, for recovery must be had,
ing to the allegations as well as according to the proof.
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Judgment affirmed as to the insufficiency
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whether the
The only question before us
instrument produced in evidence, on the trial of this cause,
The
was variant from that described in the declaration.
writing obligatory under the
instrument
described as
aphand and seal of the defendant; on its production,
otherwise
affixed
executed than by having
peared to be not
scrawl.
the name of defendant, with
to
signed
Although the instrument itself states, that
by the defendant, with her hand, and sealed with her seal,
is clear from the authorities, that a scrawl does not, by
Stobes,

is

it

it

it

the common law, constitute a seal; and that, therefore,
did not support the allegation of the declaration, which deas being sealed, unless by virtue of the statutes
scribes
of 1824 or of 1&38, each entitled "An Act to conform
enacted, that "all
Deeds and Bonds," By the former,
bonds, which have been executed without seal, shall be valid
as though the same had been sealed;" and by the latter,
that "all instruments, which purport to have been intended
as bonds with condition, under seal, which have been executed without seal, shall be valid as though the same had
been sealed." Stat. 182S, pp. 393, ^94. The question before
us, therefore, depends on the operation of these statutes. As
that of 1838 embraces and applies more precisely to the
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instrument in question than the other, and does not differ
from it otherwise, the former may be laid out of view, as
being unnecessary

to be considered.
It is a familiar rule of evidence, that it is sufficient to
prove an allegation of a fact according to its legal effect
Stark, Ev. Pt. 4, p. 1565. Literal proof is not required.
Hence an allegation that a party did a particular act, is
satisfied by proof that the act, in legal effect, is his. Thus,
an averment that the defendants accepted a bill of exchange, is proved by evidence of an acceptance by their
authorized agent. So, in an action by the husband alone,
on a bond alleged to be given to him, evidence of a bond
to himself and his wife was held to support the allegation,
for he had a right to reject the obligation to his wife, and
in legal import, it was a bond to himself. Heys v. Heseltine, 2 Campb. 604; Coare v. Gihlet, 4 Bsp. Ca. 231. Ankerstein V. Clarke, 4 Term E. 616; Stark. Ev. pt. 4, tit. Variance; Phelps V. Riley, 3 Conn. E. 266. This principle, in
our opinion, applies to the present case, and justifies the
admission of the instrument in question in support of the
declaration. We have no doubt, from the language of the
act of 1838, that it was the intention of the legislature to
give to that instrument the same legal effect and operation
as it would have hadi, if it were actually sealed. All instruments not sealed, which purport to have been intended
as bonds with condition under seal (which is precisely the
description of the instmment in question), are made, or
declared to be, valid, as if the same were sealed. The object of the act was doubtless to make the instrument in law
what the parties intended it to be, viz., an instrument under
seal ; and this object was effected, by declaring that it should
be valid as though sealed, which from the nature of the case,
was the only mode in which it could be, by legislation, acThe terms of the act not qualifying nor recomplished.
stricting such validity, but on the contrary putting the instrument, in this respect, on the footing of those which are
sealed, by the most general and extensive form of expression, its true construction is, that the instrument should be
valid, as if sealed, to all intents and purposes. It is thus,
in legal contemplation and effect, made a sealed instrument; for the effect and operation of an instrument gives
it its legal character. We think, therefore, that it is to be
treated as if it were sealed, not only in determining the
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in pleading.
but in describing
obligation created by
Indeed, we cannot believe, that, when tbe legislature thus
contemplated
validated these instruments as specialities,
that they should be treated otherwise than as such, in actions to be brought upon them.
In Russell v. Hosmer, Conn. R. 229, 234, this court ex* • *
pressed an opinion in conformity with these views.
After remarking, that the instrument on which the action
was brought, assumed the form, and had all the solemnities,
of bond, except the seal [the court] add: "This defect
supplied by the statute (of 1824). It is, therefore, to every
legal intent and purpose, an instrument under seal." It
was not in terms alleged in the declaration to be sealed by
the defendant; but
was stated to be his "writing obligatherefore equivalent
tory," which legally imports, and
well settled,
to an allegation, that
was sealed; and
sufficient to describe
that in declaring upon
bond,
as
writing obligatory, without stating in terms that
was sealed.
Chitt. PI. 364. (9th Am. Ed., 6th Lond. Ed.)
ux. v. Jones,
Wms. Saund. 291, n.
Moore
320, n.
Ld. Eaym. 1536; Penson v. Hodges,
Cro. Eliz. IZl Ashmore V. Rypley, Cro. Jac. 420; Van Santwood v. Sand14.
W.
ford, 12 Johns. R. 197; Com. Dig. tit. Pleader,
That case, therefore, does not materially differ from the
was not there expressly alleged, that the
present, because
instrument was sealed, since a tantamount averment was

Connecticut.

1815,

Connecticut, 404.

This was an action against Bacon on

a

a

promissory note.
The declaration stated, "That the defendant, in and by
certain writing or note under his hand, by him well executed, dated the 7th day of June, 1813, promised the plaintiff to pay to him, or order, for value received, the sum ol
cwo hundred ninety dollars and seventy cents, as by the
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said writing or note ready in court to be shewn appears;"
and concluded by averring, "that the defendant, his promise aforesaid not regarding, hath never performed the
same, though often requested and demanded; which is to
the damage of the plaintiff," etc. The note was as follows: "For value received,
promise to pay Thomas G.
Page, or order, the sum of two hundred ninety dollars and
seventy cents. Petersburgh, June 7, 1813. Joseph Bacon."
In the superior court, the defendant made default of appearance, but was afterwards heard in damages. The court
assessed the damages, and rendered judgment for the plaintiff. The defendant tiien brought the present writ of error,
assigning for error, that the declaration was iasufficient.
Swift, Ch. J.: The plaintiff should declare on a contract according to its legal effect, and not on the evidence
of the contract. The declaration should shew a consideration, a promise, and a breach of promise. In this case, it
does not appear from the declaration that the note had become payable. The defendant might have produced a written agreement that it should be paid at some distant time.
The legal effect of such note is, that it is payable on demand. The plaintiff should have so declared upon it; and
then the note, when produced in evidence, would have
proved the fact, unless the defendant could have proved
the contrary; and on such averment the question when the
note was payable would have been put in issue. But now no
allegation having been made of the time when the note was
payable, no evidence could have been admitted on that
point. The plaintiff then has declared not according to
the legal effect of his contract, but on the evidence only.
He has stated no breach of contract. The declaration,

I

therefore, is insufficient.
Such a defect is not aided by default, nor would it have
been by verdict.
am of opinion that judgment ought to be reversed.
In this opinion the other judges severally concurred.
Judgment reversed.
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MILLVILLE GAS LIGHT COMPANY
8v/preme Court of New Jersey.
74

v.

SWEETEN.

1906.

New Jersey Law, 24.

J.: This is a demurrer to a declaration, the
defendant F. B. Sweeten, trading, etc., being the demurrant.
The declaration charges that the defendants Sweeten,
etc., under a contract with the other defendant, the city of
Millville, for the construction of a sewerage system, dug up
certain of the streets of the said city in which the plaintiff
had laid gas pipes, which it thereupon became the duty of
the said city and its said agent to support, protect and render safe during the construction of the said sewerage system ; that in disregard of this duty thus owing to the plaintiff the said pipes were so negligently supported by temporary props and stays that the removal of the earth incident to the digging of the trenches for the sewers caused
the plaintiff's pipes to be broken and severed from their
connections and to settle unevenly, to the injury of the
Garrison,

plaintiff.
It is evident that the foundation of this charge of the negligent performance of a duty owed by the defendants to the
plaintiff must be the existence of such duty. If such duty
existed it arose from certain facts, and whether upon such
facts such duty arose is a question for this court to determine. If this pleading does not display the facts from
which a duty was owing to the plaintiff, it makes no case
of negligent performance of such duty by the defendants.
The only information derivable from the plaintiff's declaration is that its pipes were "laid ia the said streets by
competent and legal authority."
This is the pleader's conclusion, based presumably upon some state of facts known
to him. It might not be the conclusion of this court if the
same state of facts were made known to it. A pleading is
primarily and essentially a statement of facts. Where the
facts are stated in a pleading the pleader may, and often
should, state the conclusion from such facts upon which he
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bases his right,^'> but where the facts upon which the pleader's conclusion is based are not stated his conclusion from
such undisclosed facts goes for nothing, and not
being in

itself a relevant fact is not admitted by a demurrer.
The demurrer in the present case not admitting the plain_
tiff's conclusion as to its authority to occupy the highway
with its pipes, the declaration alleges no foundation for
the duty which it charges was owing to the plaintiff, and if
it has not charged the existence of the duty it makes out
no case for damages for the negligent performance of such

duty.

Judgment must be for the defendants.
"Though it is in general unnecessary to allege matter of law, jet
is sometimes occasion to make mention of it, for the convenience or
tntelligibaUy of the statement of fact." Stephen on Pleading (Tyler's
10.

there

I'd.)

313.

MIJSEE
Circuit Court of

the

17

Bbown,

J. :

V.

EOBERTSON.

United States, Second Circuit.

1883.

Federal Reporter, 500.

«

The only question, then, is whether the complaints, all of
which are in substance as above stated, contain what is
technically a sufficient statement of a cause of action. The
sufficiency of the pleadings is to be determined by the New
York Code of Procedure. This requires a "plain and
concise statement of the facts constituting a cause of action." Section 481. But the rule of pleading at common
law was the same viz., that facts, not mere conclusions
of law, were to be stated. 1 Chit. PI. 214 ; Allen v. Patterson, 7 N. Y. 478.
'
The facts essential to be pleaded are, however, the ultimate facts constituting the cause of action, not those other
subsidiary matters of fact or law which go to make up the
ultimate facts, and are evidences of the latter. There is
often considerable doubt whether certain facts shall be
taken to be essential parts of the very cause of action itself.
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or only evidence of it. To resolve this doubt, recourse is
often had to the former rules of pleading, which^ Ipj their
approved forms, show what are regarded as the ultimate
facts constituting the cause of action. On this demurrer
it was claimed that the complaint does not state facts, but
only conclusions of law. This clearly is not accurate. The
complaint in the Miiser case, which is a sample of most of
the fifteen complaints, states that the true duty by law
on the goods imported was $2,483.25; that the collector
exacted as duties $3,049, which the plaintiff was compelled
to pay to get his goods, being $565.25 in excess of the legal
duties, which excess he now seeks to recover. The statement
of the amount exacted and paid is certainly a statement
of pure fact ; the only question that can be made is whether
the statement that "by law the true duty on said goods was
$2,483.25," is a statement of a conclusion of law merely, or
a statement of fact.
In my opinion, it should be considered as a statement of one of the ultimate facts in the case,
as distinguished from the mere evidences of such fact.
What the true duty is depends on a great variety of circumstances.
There is no dispute about the letter of the law,
but upon the application of different sections of the law;
and this may depend upon many circumstances to be given
in evidence, such as the kind of goods, their quality, fineness, weight, mode of manufacture, component materials^
the relative proportions or value of different component
materials, their commercial designation, and numerous
other circumstances which may be involved in the determination of the true duty.
the "true amount of duty" is
not an ultimate fact to be ascertained, then every circumstance about the goods, which may affect the rate of duty
and upon which the determination of the duty depends,
must be depmed the ultimate facts necessary to be pleaded ;
and the result would be a requirement to plead a minute
description of the goods in all particulars which might'
affect the rate of duty. No such pleading has ever heretofore been required or practiced. To require that would
be to require, as it seems to me, mere evidence of the one
ultimate fact which constitutes the cause of action.
On the rule contended for it would not be sufficient to designate the goods even by their statutory classification, or
to allege that they were dutiable at a certain rate, since this
classification, or rate, is ofteti the only subject of contra-

If
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versy, and depends on various other eirctimstances of fact
and principles of law. In the Muser case the goods are
designated as "thread laces" — a statutory classification;
but suppose they are in fact black silk laces, and, except in
color and material, are precisely the same as white linen
thread laces, and are dealt in by the name of thread laces,
or black thread lace, while the statute imposes a higher duty
on silk laces, or other manufactures of silk. The question
of the proper classification would then involve the law of
commercial designation and statutory construction,
as
well, probably, as numerous controverted matters of fact.
See Smith v. Field, 105 U. S. 52. But no one would, I think,
contend that all these details should be pleaded, or that a
simple statement, as one of the ultimate facts in the case,
that the goods were "thread laces," was not a statement of
fact, but a conclusion of law. So, when the rate of duty is
affected by the number of threads to the square inch, or
the weight, surely these need not be pleaded.
In general, I think, it may be said that a statement is
not to be deemed any the less a statement of fact, because
its ascertainment may depend upon some principles of law
applicable to various other facts and circumstances. Thus
a plea of payment is a plea of fact of the simplest form;
yet it may involve very nice questions of law and fact,
arising from the legal rules concerning the application of
payments upon the particular circumstances of fact that
may be proved in the case. So a statement that A sold and
delivered goods to B is plainly a statement of fact for tlie
purposes of pleading, although on the trial the issue turns
out to be one of law, whether, under the particular facts
proved, the transaction was a sale, or a mortgage, or a bailment or a loan. Norton v. Woodruff, 2 N. Y. 153; 4 N.

Y.76.

The chief ultimate facts which in this class of cases constitute the cause of action are that the true, or legal, or
lawful duty— it is immaterial in which form stated — was a
certain sum, and that the collector exacted a certain larger
sum; or, in a single phrase, that the collector on a certain
importation exacted a certain sum of money in excess of
the legal duty. How that legal duty is arrived at, i. e., the
methods and rules of law and various circumstances of
fact by which that legal duty is ascertained and determined,
are all subordinate questions, and are only evidence lead-
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ing to the one ultimate fact of the illegal exaction of a
given sum of money.
This view is sustained by the form of action sanctioned
by long usage in such cases. At common law, and under
the statutes of this country, it has been held that an ordinary coimt in indebitatus assumpsit for money had and
received, is an appropriate mode of declaration to recover
back an excess of duties exacted on the importation of
goods. City of Philadelphia v. Collector, 5 "Wall. 720, 726,
731; State Tonnage Tax Cases, 12 Wall. 204, 209; Elliott
The exV. Stvartwout, 10 Pet. 137 ; 2 GHreenl. Ev. § 121.
of
for
duties,
action
money beyond the legal rate, whether
tolls, or taxes, is the one ultimate fact which in law constitutes the receipt of the money to the use of the person
illegally compelled to pay it. All the other facts and circumstances of the case, and any principles of law applicable
to them, and determining their effect or construction, are
only subsidiary, and evidences of the one ultimate fact to
be proved, viz., the unauthorized exaction of a certain sum
of money.
•

•

•

•

•••••••••

The demurrers must, therefore, be overruled,
with liberty to withdraw them, and answer, if desired,
within twenty days; the order to be settled on notice.^^
11.
Instances of Legal Conclusions. — That money is or is not due; that
certain acts constitute a contract; that there was not a sufficient consideration for a promise; the mere averment of fraud, mistake, conspiracy or undue
influence; that a party's conduct was arbitrary, illegal, reasonable or wrongful; that due notice was given; that an officer was duly appointed or was
that a party was released from liability; that a contract was
disqualified;
waived, abandoned or rescinded; that acts, instruments or proceedings were
lawful or valid; that a party is estopped or was justified; that an event is
likely to occur. See 31 Cyc. 52-65, where the foregoing and many other legal
conclusions are given, with citation of numerous authorities.

BENHAM

V.

EAEL OF MOENINGTON.

Court of Common Pleas.
3

1846.

Manning, Granger & Scott, 133.

Debt, on a bond, bearing date the 23d of August, 1833, in
the penal sum of 800/.
Plea, that the supposed writing obligatory in the declaration mentioned, was made and executed by the defendant
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as therein mentioned, in parts beyond the seas, to wit, at
Calais, in the kingdom of France, where the defendant was
then resident and domiciled, and not elsewhere; that the
said writing obligatory in the declaration mentioned, was
not taken, receiyed, made or passed by any public officer or
officers of the said kingdom of France, authorized by the
laws of that kingdom so to do, nor was the same writing
written throughout by the hand of the defendant; that, although the defendant signed the said writing with his own
hand, yet the defendant did not, in any part of the said
writing, write with his proper hand the formula or acknowledgment styled in the French tongue a "bon," or
"approuve," bearing in words at length the debt or sum
of money purporting to be secured or acknowledged by the
said writing, nor was the defendant, at the time of the
making of the supposed writing obligatory, a merchant or
tradesman, artisan, husbandman, ploughman, vine cultivator, labouring man, or servant ; and that, by reason of the
premises, the said supposed writing obligatory, by the laws
of the said kingdom of France, never was nor is obligatory
or binding on the defendant, but always was and is of no
force, effect, or validity-verification.
Special demurrer, assigning for caiises, that the plea did
not state facts with distinctness and certainty, so that the
court could perceive that the writing obligatory was void according to the law of France at the time it was executed.

J.

a

a

I

is

is,

It appears to me that this plea is bad for
:
TiNDAL, C.
one of the causes assigned, viz., that it is argumentative
and inferential only; whereas "every plea must be direct,
and not by way of argument or rehearsal," as is laid down
in Co. Lit. 303a. It is perfectly clear, that, but for the
words at the end — "by reason of the premises, the said supposed writing obligatory, by the laws of the said kingdom
of France, never was, nor is, obligatory or binding on the
of no force, effect, or
defendant, but always was, and
validity"— the plea would be no answer to the action. There
no direct affirmance of what the law of France is, or of
any state of facts to bring this case within the operation
think the plaintiff was entitled to a distinct
of, that law.
statement of the law and of the facts, in order that he
might take the opinion of the court as to whether or not
legal defense. If this had been
they amounted to
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question of evidence, instead of pleading, the witness
would not have been allowed to state, negatively, this or
that is not in compliance with the law of France; but he
would have been required to show affirmatively, from his
own experience, or from knowledge derived from some recognized code or book, what the law is. The entire plea,
after the introductory statement of the defendant's domicil, consists of negative propositions only. With respect
to the allegation that the defendant was not a merchant or
tradesman, etc., how do we know that there are not other
classes einbraced by the exception, that are not noticed by
the plea, and to one of which the defendant may belong?
think the plea is clearly argumentative and bad. * * *
CoLTMAN, J. : The plea could hardly have been held sufficient if it had alleged merely that the bond was executed
by the defendant in France, and that, by the laws of that
country, the bond was void : and, unless such a plea would
be sufficient,
think the matter that is here intermediately
stated would not help it. The plea should have alleged distinctly what the law of France is, and should then have
averred facts to bring the case within it ; so that the matter
might be decided by the court on demurrer, if the facts did
*
*
*
not bring the case within the French law.
also am of opinion that the plea in
Ckeswell, J. :
question is insufficient.
quite agree with my brother
Coltman, that a plea merely averring that the bon^ was executed in France, and was void by the laws of that country,
would be bad. The French law is only to be taken notice
of as any other matter of fact, and must be pleaded: it
clearly would be no plea to say, that, "by reason of some
fact that will hereafter be proved," the bond is null and
void. It has been insisted, on the part of the defendant,
that this plea does sufficiently state what the French law is.
think there is no such clear and unambiguous statement
of it as the plaintiff has a right to have upon the record : it
is a mere inferential, and a very inconvenient, mode of stat* *
ing what the foreign law is. *

I

I

I

I

I

Judgment for the plaintiff.
In

^'^

(1908) 81 Vt. 109, the allegation was as
avers that on September 24th, 1906, for a
long time previous thereto, ever since and now, it was and is the law of
the State of South Dakota that a husband and his wife may legally contract
with each other in the manner set forth in said contract. ' ' This was held
bad on demurrer, as not setting forth the law of South Dakota but only
pleader's conclusion in regard to it.
12.

Jenness

v.

Simpson

follows: — "And the defendant
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Alternative Allegations.

RAILWAY,

COMPANY

V.

LIGHT AND
NICHOLAS.

Supreme Court of Alabama.
61
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POWEE

1913.

Southern Reporter, 361.

The following are the counts of the compraint referred
to in the opinion:

"(4) Plaintiff claims of defendant $10,000 as damages
for that heretofore, on, to wit, August 2, 1911, defendant
was a common carrier of passengers for hire and reward,
operating electric cars for such purpose in Jefferson
county, Ala. And plaintiff avers that at the time aforesaid

in, to wit, the town of Brighton, a municipal corporation,
in said county and State, she was at or near a regular station or stopping place of defendant, where defendant's
cars were accustomed to stop for the purpose of taking on
and letting off passengers, and that she was at or near such
station for the purpose of taking passage on one of defendant's ears. And plaintiff avers that there was at said time
a valid ordinance of the said town of Brighton, making it
unlawful for cars to run within the corporate limits of said
town at a greater rate of speed than six miles per hour,
and that at the said time and place, which was within the
corporate limits of the said town of Brighton, one of defendant's cars was running at a greater rate of speed than
six miles per hour in violation of said ordinance, and that
as a proximate consequence of such greater speed than
six miles per Lour of the said car the plaintiff was run into
and knocked down by the same, and as a proximate cpnsequence received great personal injuries, suffered great
physical pain and mental anguish to her damage aforesaid,
and was put to great expense for doctor's services and
medicines, and was permanently made less able to work
and earn a livelihood to her damage as aforesaid, for which
she sues."
(7) Same as 4 down to and including "Jefferson county,
Ala.," and adds : "And plaintiff avers that she was at the
time and place aforesaid at or near the defendant's car
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track at or near East Brighton station on defendant's line
at a point where a puhlic street or thoroughfare or crossing of said town, which was constantly used by a large number of people in passing to and fro at this point, crossed
the same, and the plaintiff says that the motorman in charge
of said car knew of plaintiff's position of peril, yet, notwithstanding such knowledge, ran the said ear with wanton
negligence at a high and dangerous rate of speed over the
said crossing, and against or so near to the plaintiff that
she was knocked or thereby caused to fall into a ditch or
culvert, as a proximate consequence of which she received
great personal injuries, suffered physical pain and mental
anguish, was made sick and sore, put to great expense for
doctor's services and medicines, and nurse's hire in and
about the curing and care of her said injuries, and was permanently disabled and disfigured, all as a proximate consequence of the wanton negligence of the motorman in
charge of said car as aforesaid."
"(8) Plaintiff claims of defendant $10,000 damages for
that heretofore, on, to wit, the 2d day of August, 1911, the
defendant was a common carrier of passengers for hire
and reward, operating cars propelled by electricity for such
purpose in the town of Brighton, a municipal corporation,
in Jefferson county. State of Alabama. And plaintiff says
that at the time and place aforesaid she was standing at or
near the defendant's car track at or near East Brighton
on defendant's line at a point where a public thoroughfare
or street or other crossing crossed the said track, and that
said thoroughfare or street or crossing was constantly and
contiauously used by a large number of people passing to
and fro across the said track at said point. And plaintiff
avers that, while she was so standing at the said time and
place, the defendant negligently ran one of its ears against
or so near the plaintiff at said street, or thoroughfare, or
crossing, at a high and dangerous rate of speed, that plaintiff was thereby knocked or caused to fall into a culvert or
ditch, as a proximate consequence of which she received
great personal injuries, has suffered great physical and
mental anguish, and was disabled for a long time from
working and earning money, and has been permanently
made less able to work and earn money, was made sick and
sore, and has been put to great expense for doctor's services, medicines, nurse's hire, and proper diet, all as a
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proximate consequence of the negligence of the defendin negligently running its said car against or near the
ant_
plaintiff at a high and dangerous rate of speed at said
crossing aforesaid, for which she sues."
Maypield, J. : Appellee sued appellant to recover damages for personal injuries.
The wrongful act alleged is
that appellant's motorman ran a car against or so near to
plaintiff that she was knocked, or thereby caused to fall,
into a ditch or culvert. In two counts the wrong was alleged to be due to simple negligence, and in the other it is
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denominated wantonness.
The place of the injury — that is, the locus m quo — alleged to be at or near East Brighton station, on defendant's
car line, at or near the defendant's car line, at a point where
a public street or thoroughfare crossed the same. In one
coimt (count
alleged that plaintiff was at this point
for the purpose of taking passage on one of defendant's
cars. In the other counts
not alleged for what purpose plaintiff was at this point. In no count
alleged
that plaintiff was on the track or in dangerous proximity
thereto, except inferentially, according to an alternative
that the car struck her. According to the other alternative,
she may have been at safe distance from the track, but, on
account of fright was caused to fall into the ditch or culmade certain whether
vert. In none of the counts
plaintiff was walking along or near to the defendant's car
or whether she was
track, or whether she was crossing
traveling along the public street or thoroughfare, or
whether she was merely crossing such street or thoroughfare, or whether she was standing still, or was loitering on
or at the crossing of the street car track and the street or
not made to appear whether the street
thoroughfare. It
part of the street or
laid along so as to form
car track
merely
crosses
the street or
thoroughfare, or whether
crossing
alleged that there
thoroughfare. While
not alleged
of the street car track and the street,
at grade, or above or below grade.
whether the crossing
left wholly to conjecture whether the
In other words,
plaintiff was a trespasser on or near the defendant's track
at the time of the injury. The allegations to show this fact
are extremely indefinite and uncertain. Some of the alternative allegations, standing alone, clearly show that she was
trespasser at the time of the injury, while others leave
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it in doubt whether she was a trespasser or was rightfully
at the place where she was injured. Mr. Gould, Pleading,
"An important requisite in all pleading
§ 51, p. 80, says:
is certainty.
This requisite implies that the matter
pleaded must be clearly and distinctly stated, so that it may
be fully understood by the adverse party, the counsel, the

jury and the judges, and especially (as regards the declara-

tion) that the defendant may be enabled to plead the judgment, which may be rendered in the cause, in bar of any
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it,

subsequent action for the same cause; for if a vague or
partial description of the matter in controversy, in a given
case, were allowed, and in a subsequent suit of the same
thing the declaration should contain a full and precise description of
the cause of action, though actually the same
in both cases, would not appear from a comparison of the
two records to be so."
to disclose,
The object and purpose of good pleading
and not to conceal, the real issue to be tried. The rules of
pleading are to be tested, as well as dictated, by good sense
only a means
and sound logic. The science of pleading
for obtaining the ends of justice. Attempts to evade or
conceal the real issue, or attempts to stifle justice in the
webs of form, each merits no more countenance than the
underlying rules of law compel the court to accord. It
would be a deplorable condition of the law of pleading
the plaintiff could file a count or a complaint good against
all proper or appropriate grounds of demurrer, yet leaving
impossible for the defendant or the court to know of
what particular wrong or injury the plaintiff complains.
While a plaintiff, under our system of pleading, may join
two or more causes of action in several separate counts, he
cannot so join them in one count. A plaintiff
not allowed, against an appropriate demurrer, in
single count,
to allege in
doubtful and uncertain manner two or more
distinct and incongruous causes of action, in order to hit
some possible cause of action that he may be able to prove
on the trial. The defendant has the right to be informed
of the particular cause of action for which he
sought to
be held liable in each count.
At common la^y alternative averments were not allowed
in civil or criminal cases, and some courts held that the
error was not cured by verdict. * * * In Dusenherry's
Case, 94 Ala. 418, 419, 10 South. 274, 276,
said:
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"Alternative averments of matters of substance are destructive of all certainty in the formation of definite, issues for trial. The prime object of the successive steps in

pleading under our system is to evolve such issues so that
they may be presented pointedly and distinctly, * * *
Under our system, 'all pleadings must he as brief as is consistent with perspicuity, and the presentation of the facts,
or matter to be put in issue, in an intelligible form ; no objection can be allowed for defect of form, if the facts are
so presented that a material issue in law or fact can be
taken by the adverse party thereon.'
Code, § 2664. It
cannot be said of a complaint that it is perspicuous, or that
it presents the facts in an intelligible form, so that a material issue may be taken thereon by the defendant, unless
it contains a clear and distinct statement of the facts which
constitute the cause of action, so that they may be understood by the party who is to answer them, by the jury, who
are to ascertain the truth of the allegations, and by the
1 Chitty on Pleading
court, who is to give judgment.
*
*
•
When the plaintiff, in a sin(16th Am. Ed.) 256.
gle count, shifts his right of action from one ground to
another, and states several branches of duty in the alternative, or disjunctively, so that it is impossible to say upon
which of several equally substantive averments he relies
for the maintenance of his action, then there is such confusion and obscurity as to the ground upon which a recovery
is claimed that the defendant is not clearly informed of
the matter to be put in issue ; and a count so substantially
variant and contradictory in its allegations is demurrable."

In

the case of Porter v. Hermann, 8 Cal. 619, 623, 624,
Field, C. J., later Justice of the Supreme Court of the
United States, said: "The allegation of the complaint is
that the money was 'collected and received by the defendant as the agent, or attorney in fact, of the plaintiff.' This
is, in substance, an allegation that the defendant collected
the money as agent, or, if he did not collect it as agent, then
the defendant can be
he collected it as attorney in fact.
charged in this alternative form, he may with the same
propriety be charged in the disjunctive form with the collection of the money in every character and capacity specified, thus: That the defendant was in possession of the

If
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money collected and received by him as attorney or factor,
or broker, or agent, or clerk of the plaintiff, or in some other
fiduciary capacity. Under no system of pleading would
such alternative or disjunctive allegations be permitted.
Stephen, in his Treatise on Pleading, lays down as rules
that:
'Pleadings must not be insensible, nor repugnant,
nor ambiguous, nor doubtful in meaning, nor argumentative, nor in the alternative, nor by way of recital, but must
be positive in their form.'
Pages 377, 388. Van Santvoord, in his Treatise on Pleading, under the Code of New
York, says: 'It was also and still is a rule that pleadings
must not be either alternative or hypothetical, as where it
was charged that the defendant wrote and published, or
caused to be written and published, a certain libel. This
was held bad for uncertainty.' Page 200."
Mr. Gould (Pleading, p. 14) says that: "Pleading is,
practically, nothing more than affirming or denying, in a
formal and orderly manner, those facts which constitute
the ground of the plaintiff's demand and of the defendant's
defense. Pleading, therefore, consists merely in alleging
matter of fact, or in denying what is alleged as such by the
adverse party. But in the theory or science of pleading
the averrhent of facts on either side always presupposes
some principle, or rule of law, applicable to the facts alleged, and which, when taken in connection with those facts,
is claimed by the party pleading them to operate in his
own favor ; for all rights of action, and all special defenses,
result from matter of fact and matter of law combined.
And hence in every declaration, and in all special pleading,
some legal proposition
e., some proposition consisting
of matter of law), though not in general expressed in terms
supposed judicially to
by the pleader (because the court
always and necessarily implied, or, to use the
know it),
language of grammarians, understood."
These fundamental rules of pleading find application
and
of this complaint, and
when applied to counts,
the objection was taken by appropriate special demurrer.
very indefinite, uncertain,
Each count of this complaint
on account of the alternative and disjunctive averments.
uncertain whether the plaintiff was a passenger, or
It
entitled to the care and protection of a passenger, or
licensee. It
uncertain whether
trespasser or
whether
or
whether she waa
passenger,
she was at the station as
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only near there with the intention of later becoming a passenger, or, if near the station with such intention, how
near or how far. It is also uncertain whether she was on
the track when injured, or when the wrongs complained
of were committed, or was only near the track, and, if only
near, how near or how far therefrom. It is likewise uncertain whether she was near enough the track to he struck
by the car, or whether only near enough to be frightened
and caused to fall. The right of passengers and the rights
of trespassers, as against common carriers, are not the
same, but quite different.
The duties and liabilities of
common carriers to passengers and those to trespassers
are likewise very different. Again, the rights and duties of
persons rightfully on a railroad track are different from
the rights and duties of those wrongfully thereon and who
are thereby trespassers; and the duties and liabilities of
the railroad company are likewise different as to each class.
AH persons have the right to cross a railroad track, but
they have no right to loiter thereon, nor use the track as a
passway longitudinally, unless the track is laid at grade, so
So the duties and
as to form a part of the public highway.
liabilities of railroad companies are different as to those
who are rightfully crossing its track and to those who are
or even loitering on or wrongwrongfully walking along
at a public crossing.
fully using
These principles of law have been so frequently anuseless to cite the cases.
nounced by this court that
in counts
and
are alallegations
material
So many
leged in the alternative or by disjunctive averments — and
some of the alternatives not stating good causes of action —
renders them subject to the demurrer interposed.
that
well expressed as
The rule in this State on this subject
follows: "The count being in the alternative, and in this
way attempting to present two causes of action in the same
the well-established rule that both alternatives
coimt,
must present a cause of action, or the count will be held to
be bad. In other words, in such case the count can be
one of the
no stronger than its weakest alternative, and,
cause of action, the count
alternatives fails to present
Pr. 620 Centred
Ency. PI.
will be held to be bad.
Ga. By. Go. v. Freeman, 134 Ala. 354, 32 South. 778."
Iron Go. v. Sharp, 156 Ala. 288, 47
Sloss-Sheffield Steel
South. 280.
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One of these alternatives of count 4 would make this case
only that plaintiff was near defendant's station for the
purpose of taking passage on one of its cars, and was run
into by one of its cars. This, it will be seen, in no wise
negatives the fact that plaintiff was a trespasser on the
track, and alleges only simple negligence, as for the violation of a municipal ordinance. There is no attempt to allege that plaintiff in this case was crossing the track, or
that she was in a public highway; but for aught that appears she was walking along, or loitering upon, the defendant's track, or attempted to board the car while the same
was in motion at this high rate of speed, in violation of
the ordinance.
Construing the count against the pleader,
as we must do, it shows that plaintiff was a trespasser,
and therefore does not state a good cause of action. Shewning's Case, 93 Ala. 27, 9 South. 458.
One of the alternatives of the eighth count would make
this cause only that plaintiff was near East Brighton station, and near defendant's car track, and that defendant's
car was negligently run close to her, and caused her to fall
into a ditch or culvert. It therefore wholly fails to show
any breach of duty owing the plaintiff. While it is alleged
in this count that "the point at which plaintiff was injured
was where a public thoroughfare or street or other crossing crossed said track," it is not alleged that plaintiff was
rightfully there — ^that is, that she was traveling the street
or thoroughfare and was crossing the track —^but the count
affirmatively alleges that she was "standing at this cross-

ing."

While a pedestrian has the right to cross a railroad track
at a public crossing, he has no right to stand upon or obstruct it or to loiter there. * * *
If the count could otherwise be justified on the ground
that plaintiff was in or traveling along a public street or
thoroughfare, it would be rendered bad by the use of the
last alternative — "or other crossing." In other words, it
is possible that, if plaintiff was in a public highway, she
might not be a trespasser, but if she was in a way, running
along and across the car track, which was not public and
was used only by trespassers, no matter how often or how
The error in
frequently, she would still be a trespasser.
pleadings of using a general or comprehensive term in the
alternative, preceded by the phrase "or other," was at an
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early date pointed out by this court, even where the very
words of the statute were used. In Raiford's Case, 7 Port.
104, the statute "prohibited the sale, in quantities less than
a quart, of rum, brandy, whisky, tafia, or other spirituous
liquor." Eaiford was indicted for selling "spirituous liqloors" without specifying the kind of liquor. This court
held the indictment bad. "In pleading it is not enough to
aver the existence of such other acts or means in the language of the statute ; but the pleader must, in addition to
the statutory, generic phrase, specify the acts or means under a videlicet.
Example.
Under our former statute
against retailing, if the pleader wished to proceed for the
sale of ardent spirits other than *rum, brandy, whisky, or
tafia' — ^these being all the kinds specified in the statutehe should have averred that the defendant sold spirituous
liquors, to wit, gin, etc., or words of similar import."
Johnson v. State, 32 Ala. 585. In the case just quoted from
the defendant was indicted for obstructing a public road
"by a fence bar, or other impediment." The court held
that the use of the phrase "or other impediment," though
it was the exact language used in the statute, was bad,
notwithstanding the statute expressly allowed alternative
averments as to the means by which an offense was committed.

The use of the word "near," as related to dangerous
agencies, has been several times considered by this court.
It has been held to be bad as an alternative, when used
alone with "at," "on," or "under" a dangerous agency,
such as a falling roof or wall or falling rocks, etc. ; but if
accompanied with the qualifying word "dangerously" or
"negUgentiy," with averments of knowledge of the danger,
on account of the proximity, it has been held to be good.
See Simmerman's Case, 170 Ala. 553, 54 South. 426;
Merriweather's Case, 161 Ala, 441, 49 South. 916; MUls'
Case, 149 Ala. 474, 42 South. 1019; Black's Case, 59 South.
497.
The correctness of these rulings is, we think, well
illustrated by this case. "On" a railroad crossing is, of
course, a dangerous place; but "at" or "near" such crossing or track is not necessarily dangerous. It all depends
upon how near the track one is, as to whether he is within
the zone of danger or that of safety. A point one foot from
a railroad track or from a public street which crosses the
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track may be said to be either "at" or "near" tbe crossing. A point fifty feet from tbe railroad track or from
tbe public street would likewise be at or near, or certainly
near, tbe crossing, yet one wonld be dangerously near a
passing car, wbile tbe otber would not be. A person in
one foot of a car track is within tbe danger zone of passing
cars, wbile one fifty feet from tbe track is not, but is witbia
tbe safety zone. To say that a person is "at or near" a
railroad station or "at or near" its track, without more,
does not show that such person is within tbe danger zone
of passing trains, or that those in charge of passing trains
or cars owe him any duty.
Tbe seventh count was treated by the pleader and by the

trial court as stating a cause of action as for wantonness.
Its sufficiency as a count of this character was properly
tested by appropriate demurrer, and sustained by the trial

court. In this ruling there was manifest error. The count
is not good as a wanton count under the rules laid down
by this court, in that it does not show, except as by a mere
conclusion of the pleader, that the plaintiff was in a position of peril, or that the motorman knew of her peril. The
facts upon which the conclusion is based are set out, and
they do not support the conclusion of tbe pleader. As before stated, a person near a street car station or track is
in a perilous situation or not, according to bis proximity
to the track, and according to whether be sees, or can see,
approaching or passing cars. This doctrine was early announced by this court in Tanner's Case, 60 Ala. 621, 642,
and has been many times followed. In that case Mr. Tanner was riding along tbe track. Tbe court said: "Unlike
animals, often found on railroad tracks, Mr. Tanner was
an intelligent human being, knew the speed and momentum
of railroad trains, and should have got off the track.
Doubtless be intended to do so. He possibly miscalculated
his ability to reach the crossing just ahead of him. Tbe
persons in charge of tbe train, perceiving by his movements that Mr. Tanner knew of their approach, were justified in supposing he would leave tbe track before they
would come up with him. The testimony, in which there
is no material conflict on this question, shows that there
were points at which he could have done so with safety.
The law does not require that trains shall be stopped, or
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checked up, when persons of discreet years are seen on the
track, ymless, from their position or movements, or other
eaiise, it can be inferred that they are not apprised of the
approaching danger, or, from some other cause, they are
unable to leave the track. Such requirements of railroads
would greatly impede their business, and would do them a
great wrong." The rule is different, of course, as to infants of tender years and as to persons who are disabled
by infirmity from getting out of the way, or who are imconscious of their danger ; but neither of those cases is before us, and we are not attempting to state the law in such
cases.
*
*
*
This count does not allege that the injury was
willfully or wantonly inflicted, as it might have done, but it
attempts to set forth the facts upon which the wantonness
is based, and the facts alleged do not show wanton or wilful injury. Everything alleged shows, at best, only simple
You cannot change a given fact by calling it
negligence.
harsh names or by gratuitously adding violent expletives
or epithets to its real name. • • *
It therefore follows that the trial court erred in overruling the demurrers as to each of these three counts; and
for this error the judgment is reversed and the cause is remanded.
Reversed cmd remanded.
Andbeson, McClbllak", Somebvilie, and Db Gkaffbitconcur. DownsiiL, C. J., dissents as to counts 4
BiED,

JJ.,

and 7.

Recital.

(d)

BEOWN

V.

THURLOW.

Court of Exchequer.
16 Meeson

1848.

& Welsby, 36.

Case for slander. Declaration stated, for that whereas
the defendant, contriving, etc., heretofore, to wit, on, etc.,
in a certain discourse which the defendant then had of and
concerning the plaintiff, in the presence and hearing of
divers good and worthy subjects of the Queen, falsely and
maliciously spoke aaid published of and concerning the
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plaintifE the false, scandalons, and malioiotis, and defamatory words following: "Bill Brown, (meaning the plaincan prove you are a sheeptiff,) you are a slieei>-stealer.
stealer at any day or one time." The declaration then alleged special damage to the plaintiff, by means of the premises, in Ms trade and business of a cattle dealer.
Special demurrer, assigning for causes, that the defendant is not by the said declaration positively charged with
having committed the grievances in the declaration mentioned, but it is therein alleged by way of recital only, that

I

the defendant has committed the said grievances, and not
directly and positively, as it ought to have been; and that
nothing is directly or positively affirmed or charged in the
said declaration; and also that it does not appear by the
said declaration that the words, "Bill Brown (meaning
the plaintiff), you are a sheep-stealer, " etc., were spoken
or published of or to the plaintiff. Joinder in demurrer.

Pollock,

C. B. : The word "whereas" overrides the
whole of this declaration, including the special damage, as
if it had been repeated, and has not been exhausted. The
gravamen of the charge is only stated by way of recital and
inducement, nor is any positive averment interposed till
the concluding one, that the plaintiff brings his suit. That
is a defect available to the defendant on special demurrer.
The declaration is, therefore, bad on special demurrer.
Pakke, B. :
entirely concur. In trespass, the matter
complained of is positively averred without a preceding
"whereas;" and though in the action on the case recitals
generally occur, there must, notwithstanding, be a positive
averment of the cause of action. Here the plaintiff does
not positively or directly aver the cause of his action. This
defect
in reason, equally contrary to the true principles
of pleading, whether
occurs in case or trespass. Had
appeared by
long course of precedents, that averring the
cause of action by way of recital, and not positively or directly, had been considered sufficient, a form of pleading
thus established would have bound us; but, in the absence
of any such authority, the c'.ear principles to the contrary
must prevail.
Aldekson, B., concurred.
a

it

it

is,

I

Judgm^ni for the defendant.
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HANDY

Sepakatb
V.

CotmrB.

CHATFIELD.

Supreme Court of New York.
23

437

^^
1840,

Wendell, 35.

Demnrrer to declaration. The plaintiffs declared in
_c oven<mt . setting forth., in the first place, an indenture
of lease, in ordinary form, of certain premises, reserving
an annual rent of $1,200, payable quarterly, and then alleging that after the making of the lease , and during
the term thereby granted, it was ^eovenanted and agreed by
the defendants by an^ ndorsement in writing made on the
lease, signed and sealed by them, that in consideration that
the plaintifFs had erected an additional buildin g on the demised premises, they would pay to the plaintiffs a further
rMn.ff nf ^^A in nAditinp. in ihft rPTit. T-fiSPrvftd iti thft IftflSft;
that they would pay such rent quarterly, as specified for the
rent reserved in the lease; that the plaintiffs should have
the same remedies for the collection of the additional rent
as if it had been originally reserved in the lease, and that
such additional rent s:hould be computed and commence
from 1st November, 1836. (The term demised by the original lease conmienced 1st May, 1835, and the quarter days
for the payment of rent were the first days of August, NoThe plaintiffs then allege
vember, February, and May.)
a breach of the indenture of lease, and of the covenant endorsed thereon, in the nonpayment on the 1st February,
1839, of the sum of $531, the rent for three months of the
term, commencing 1st November, 1838. The defendants demurred, and assigned for cause of demurrer, the joining of
two distinct causes of action in one count.
By the Court, Bronson, J. : The count is bad for duplicity; the objection pointed out by the demurrer. The^lain_tiffs have, in a__dnglaj;oimt,.-seljmtJ3gQ-jdiatinct^coatraetsi,
and alleged a breach which goes to both. Although both
of the covenants relate to nearly the same subject-matter,
and the plaintiffs have attempted to treat them as though
they constituted but a single contract, it is impossible to
deny that the count is framed upon two several deeds, and

4^8

Common Law Plbabikg.

[Chap, 4

the claim is to recover damages for the breach of both of
the contracts. Profert is properly made of both deeds ; and
it is clear that the defendants might plead non est factum
to each of them; and there may be other grounds of defence as to one of the covenants, which do not exist in relation to the other.
There is no precedent for this mode of declaring, and it
would be likely to prove highly inconvenient in practice.
"Where the plaintiff has several distinct causes of action,
of the same nature, he is allowed to insert several counts
in his writ and declaration, for the very reason that the
pleading would be bad for duplicity if they were all inserted in one count.
the second contract had provided for the payment of
the rent originally reserved, as well as the additional sum
of $524, an action might then have been maintained upon
that covenant for the whole sum, and only one count would
have been necessary. But jhe jecond contract goes only to
the further or additionafr ent oi ^24. and the plaintiffs
cannot recover the whole debt without counting upon both

If

deeds.

In this case, the pleader might, in one count, have set
out the original lease, assigning for breach the nonpayment
of the rent reserved by that deed; and then, in a second
count, after stating the original lease, either at large or by
a proper reference to the first count, he might have set
out the covenant endorsed on the lease, and assigned for a
breach the nonpayment of the additional rent of $524, provided for by that instrument.
The covenant endorsed on
the lease was in itself a distinct and complete contract for
the payment of a specified sum of money, although it may
be necessary to look into the other instrument to which
it relates for the purpose of more fully understanding the
true nature and scope of the undertaHng. Such a course
is often necessary where one written instrument refers to
another ; but that does not prove that both instruments can
be regarded as a single contract.
The stipulation in the second contract that the plaintiffs
should have the same remedies for the collection of the
additional rent as if it had been originally reserved in the
lease, cannot alter the form of the remedy. Taken literally,
the clause may mean, that the additional rent should be
recoverable in an action on the lease alone, which is im-
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possible.
But the parties probably intended nothing more
than that the additional snm mentioned in the second
contract should be regarded as rent, and might be recovered as such, as effectually as though it had been originally
reserved in the lease. We do not refuse to give effect to
the agreement.^ We allow the plaintiffs to sue for, and recover this additional sum as rent — giving them as perfect,
a remedy as though the whole sum had been reserved in
the lease; but in pursuing the remedy the plaintiffs must
not depart from the established forms of pleadings.
It is
the business of the legislature and the courts to regulate the
forms in which judicial proceedings shall be conducted ; and
those forms cannot be controlled by any stipulation of the
parties, as, for example, an agreement that an action of
covenant may be maintained on a contract by parol, or that
two distinct causes of action may be inserted in one count.

The modem practice in the action of indebitatus assumpsit of inserting several debts in one count, as for goods sold,
money lent, etc., proved nothing in favor of this declaration.
If the assumpsit count is examined, it will be seen that the
several debts are only stated as the consideration for a
single promise. Although there are several considerations,
only one contract is alleged. But here the plaintiffs have
counted upon two contracts.
We are referred to the rule in pleading which allows a
party in his complaint or defence J;o allege several djatinct
must aU tend to a single point, or cormftfited pro pnai'tioTi.
the different facts make out more than one cause of
antinn or ground of defence, the pleading will be bad foF"
dnplicity.
Judgment for defendants. 13

li

Conuningluig two canses of action in the same count, while commonly
fault in pleading, is not usually called duplicity. Indeed there does
not seem to be any appropriate word by which it may be conveniently designated in distinction from duplicity proper.
13.

deemed a
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CENTRAL VERMONT EAILBOAD
COMPANY.

Supreme Court of Vermont.
63 Vermont,

1890.

98.

Case for the negligence of the defendant. The declaration contained three counts. The defendant demurred g&sierally to all the counts, and especially to the first and second counts. [Each of these counts alleged a derailment of
defendant's train resulting in the injury of the plaintiff and
the death of his wife.] ^*
POWEBS,

J.

The first count is specially demurred to on the ground of
duplicity.
Duplicity is defined to be the joinder of different grounds
of action to enforce a single right of recovery. Gould PI.
Chap. 4, § 99. Here the ground or cause of action is the
negligence of the defendant.*^
statement of facts by the editor.
the declaration is usually defined as in this ease.—
*
•
*
meaning
is, that the deelaTation must not, in
support of a single demand, allege several distinct matters, by any one of
»
•
•
which that demand is sufficiently supported.
The following is an
The plaintiff declared in debt on a penal bill, by which the defendexample:
ant was to pay ten shillings on the 11th of June, and ten shillings upon
the 10th of July next following, and ten shillings every three weeks after,
till a certain total sum were satisfied by such several payments, and by the
said bill the defendant bound himself for the true payment of the said several
simis in the penal sum of seven pounds, and the plaintiff alleged that the
defendant did not pay the said total sum, or any part thereof, upon the
several days aforesaid; whereby an action had accrued to him to demand
This was held bad for duplicity. For, if
the said penalty of seven pounds.
the defendant had failed in payment of any one of the sums, such failure
would alone be a breach of the condition, and sufficient to entitle the plaintiff
to the penalty he claimed; and the plaintiff ought, therefore, to have confined himself to the allegation of the non-payment of one of those sums
•
•
•
only.
"The object of this rule being to enforce a single issue, upon a single
subject of claim, admitting of several issues where the claims are distinct,
the rule is, accordingly carried no farther than this in its application.
The
declaration, therefore, may, in support of several demands, tJlege as many
distinct matters as are respectively applicable to each.
Thus, let one of the
examples above given, with respect to the declaration, be so far varied
as to substitute, for the case of an action in debt on a penal bill for the
of non-payment of a sum by several installpenalty accrued in consequence
ments, the case of an action of covenant, on a covenant to pay that sum
In this latter case the plaintiff nught, without
by similar installments.
14.
15.

CoEdensed

Duplicity in
Stephan says: — "Its
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This negligence was the common source of disastrons
consequences both to the plaintiff and to his wife, as much
as if a person strike a blow which hits two persons at the
same time. There is then only one grownd of action stated
In the count.
Does it seek to enforce anything but a "single right of
recoveryt"

In Guy

Livesey, Cro. Jac. 501, there was a count in
trespass for an assault and battery upon the plaintiff cmd
upon his wife per quod consortium uxoris amisit. After
verdict a motion in arrest was filed based upon the ground
that the count was double. But all the court held that the
action was well brought, for as to the battery of the wife
the plaintiff sought no recovery but only for the loss which
he suffered by reason of that battery upon the wife.
If a battery be inflicted upon the wife the damages to the
husband springing from the loss of the wife's society and
services, are the husband's exclusive personal damages. In
a count merely to recover such damages all the allegations
showing the battery to the wife should be set forth as they
would be, in a count in favor of the husband and wife to
recover for the damages to the wife for the battery.
A count seeking a recovery for the husband's damages
for loss of the wife's services consequent upon a battery
of the wife, can be joined in a declaration with a count for
damages residting from a battery upon the husband alone.
1 Chit. PI. 73; 1 Salk. 119; Selwyn F. P. 286.
If in a single count nothing but damages personal to the
husband and arising at the same time and from the same
cause, are sought, how can they be treated as anything but
the result of a "single right of recovery."
V.

that the defendant 'did not pay the said total sum, or
For he does not, as in
upon the several days aforesaid.'
penal bill, found upon such non-payment a single claim,
the penalty of seven pounds; there being no penalty in
that
question his claims are multiplied in proportion to the non-payments;
and
ten
default,
in
of
the
first
respect
ten
shillings
is
entitled
to
he
is,
shillings more upon each of the rest; the allegation of several defaults
therefore, in this case, the allegation of so many distinct demands and conseStephen on Pleading (Tyler's Ed.) 242-245.
quently allowable."
supported by the cases
doubtless the correct one, and
This definition
B. 275; Higson v. Thompson
U. C.
generally. —Reid v. Carrall (1850)
B. 560; Orr v. Cooledge (1902) 117 Ga. 195; Henry v.
U. C.
(1851)
Heldmaier (1907) 226 HI. 152; State v. Commercial Bank (1857) 33 Miss.
474; Piatt v. Jones (1871) 59 Me. 232; Dunning v. Owen (1817) 14 Masa
157; Peoples Nat. Bank v. Nickerson (1910) 106 Me. 502; Ferguson T. Th«
National Shoemaiers (1911) 108 Me. 189.
Q.

8

Q.

8

is

is

is,

duplicity, declare
any part thereof,
the action on the
viz., the claim to
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But at all events the objection to the firdt count amounts
to this, that the plaintiff in this count asks for more damages than he is entitled to. If he cannot recover for the consequential damages he may for those done by the battery
upon himself.
The count is not demurrable because the plaintiff claims
too many items of damage. 1 Chit. PI. 349; Bayles v. Kan.
Pac. R. B. Co., 13 Col. 181, 5 L. B. A. 480 ; Bayles v. Glenn,
72 Ind. 5; Morits v. Splitt, 55 Wis. 441.
The judgment is reversed. The demurrer is sustained as
to the 2nd and 3d counts and overruled as to the 1st count
and that count is adjudged sufficient. The cause is remanded with leave to replead, to both parties.

HIGHLAND AVENUE AND BELT RAILROAD COMPANY V. DUSENBERRY.
Supreme Court of Alabama.
94

1891.

Alabama, 413.

Waikeb, J. —Demurrers to the three counts contained in
the original complaint having been sustained, a fourth
count was added by amendment. This count avers, in substance, that on the 16th day of November, 1889, the plaintiff's intestate was an employee of the defendant as a section hand on its railroad, and as such employee was rightfully on one of the defendant 's hand cars, and while he was
riding on the same, and engaged in the line of his employment, another hand car was being run and moved over and
along said line of road, each of said cars being under the
superintendence and control of the foreman in charge, and
running at a high and reckless rate of speed, and in close
and reckless proximity to each other, so that by the carelessness and gross negligence of the foreman in charge, in
directing or allowing said cars to run at such a high rate of
speed, and in such close proximity the one to the other, the
same collided, or the rear car ran into the front car, throwing or knocking plaintiff's intestate between said cars, and
thereby inflicting injuries from which he died. The portion of the compMnt just summarized states a cause of ac-
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Hon based npon the carelessness and gross negligence of
the foreman as the person having the superintendence and
control of both hand cars.
Bnt the complR int d nps Ti n t gfnp Tipt-p Immediately following the averments already mentioned, there are additional allegations to the effect, that said injuries were
caused by reason of the negligence of some person or persons inthe service or employment of the defendant, who,
at the time of said injuries, had the charge or control of the
running, moving or operating of the rear hand car; and that
one or both of said hand cars were in a defective and worn
condition, that the brakes or cog wheels of one or both of
said cars were in a bad and defective condition, and that
said injuries were caused by reason of the defect in the
condition of the ways, works, machinery or plant connected
with or used in the business of the master or employer,
and said defect arose from, or had not been discovered or
remedied owing to the negligence of the master or employer,
or of some person in the service of the master or employer
and intrusted by him with the duty of seeing that the ways,
works, machinery or plant were in proper condition; that
the defects aforesaid were known to, or could have been
known to the defendant, by the exercise of reasonable diligence ; and that said injuries were caused by reason of the
negligence of some person or persons in the service or employment of the defendant who had the superintendence of
the moving of said rear hand car intrusted to them at the
time of said injuries, and whilst in the exercise of such
The result of the allegations is, that the
superintendence.
death of the plaintiff's intestate is in one count succAi=;RiVft1y
attributed (1) to the gross negligence of tbp fnrpma-n in
charge or control of both hand cars ; (2^ to the negligence of.
some person or persons in charge or control of th e mnTiin g,
.^pying or operating nf thp TPf\T hand -ttar; (3) to the defective and worn conditio nj?f one or both of the hand cars,
which defect had arisen from, or had not been discovered or
remedied owing to the negligence of the defendant, or of
some person in its service who was intrusted by it with
the duty of seeing that the ways, works, machinery or
plant were in proper condition; and (4) to the negligence of.
somie person or persons in the service or employment of the
defendant who had the superintendenoe of the moving of
the reax car, whilst in the exercise of such snperintendeaice.
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We do not construe the complaint to charge that the several acts of negligence were concurrent, co-operating
causes, and that all of them together contributed to the alleged injury, so that each specification is to be regarded as
an integral feature in the description of the mode in which

the injury was inflicted. If that construction could be put
upon the complaint, the plaintiff would be in the position of
having stated his case with unnecessary particularity,
and he would not be entitled to recover unless his proof
made out the case with equal particularity of description.
Smith IK Causey, 28 Ala. 655; L. <£ N. R. R. Co. v. Johnston,
79 Ala. 436; C. B. & Q. R. R. Co., 88 111. 431; L. S N. R. R.
Co. V. Coulton, 86 Ala. 129; 1 Greenl. Ev. §§ 57 et seq.
Here, the several specifications of negligence are stated
t.h^,m seems to
as_di sconnected defaults, a nd each one of
be put forward as a separate ground of liability, independent of the others.

In the present

distinct breaches of duty, each,
constituting an independent cause of action ^are alleged in
one count.
Neither of the specifications of negligence
could be stricken out, or disregarded as surplusage, or as
immaterial or impertinent matter; for each of them is an
essential part of one or several causes of action, upon
either of which as well as upon another the plaintiff may
rely. Nor can that which is one count in form be treated
case, several

counts which could be pleaded to
separately; for the averments are linked together in one
continuous narrative; the several allegations of negligence
are all made in connection with and in reference to a single
statement of the fact of injury; the circumstance of the
death of the plaintiff's intestate is averred only once, but
the defendant's liability therefor is rested upon several independent grounds, stated distributively. A cause of action is shown by coupling the averment of injury with either
of the specifications of negligence ; yet the allegations as to
the several independent breaches of duty are so mingled
together that they cannot be singled out and met separately,
but issues must be made upon all of them at once by any
single plea which would answer the whole of the one count
of the complaint. If the plaintiff is entitled to a recovery
ntion proof of only one of the causes of action, then equally
PThcf^nfive averments in the same count are ignored, and
as several independent
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the practical effect is to treat tlie several averments of
breaches of duty as if they were made in the alternative, so
that the plaintiff may select any one of them and not abandon the rest, though, as they are all in one count, they
must all be met by the same plea or pleas.
Alternative averments of matters of substance are doBtructive of all certainty in the formation of definite issues
for trial. The prime object of the successive steps in pleading, under our system, is to evolve such issues so that they
may be presented pointedly and distinctly. If, on the other
hand, the proof must sustain all the specifications of negligence, the result is to require proof of several independent
of action, to sustain one recovery. It is quite usual
causes^
in actions for torts, where a single act or transaction is
complained of as the cause of the alleged injury, to insert
several counts stating that act in varying shapes to meet
different phases of the proof as it may be developed, and
to charge in the successive counts different breaches of
duty as separate grounds of recovery.
Each count is
treated as the statement of a distiact cause of action, and
appropriate issues may be pleaded to them severally. Maupay V. Eolley, 3 Ala. 103. The separation into counts serves
the double purpose of supplying apt averments to meet
varying phases of proof, and at the same time presenting
material issues singly and not jumbled together. * * *
In the present case, a plea of contributory negligence on
the part of the plaintiff's intestate, though it would present
a good defense to several of the causes of action stated, yet
would, perhaps, be insufficient as an answer to the whole
count, because one of the separable grounds of recovery is
the alleged gross negligence and recklessness of the foreman in charge of the two hand cars. Likewise, a plea setting up a state of facts which would relieve the defendant
of liability for the alleged injury if it was caused by reason
of a defect in machinery, would not be a good answer to
the count, because it would not meet other issues wholly
foreign to this one. In short, if several independent causes
of action may be so joined in one count that thev may be
regaraed either a^s stated in the alternative or as putting
upon the plaintiff the burden of proving averments which
are not joined together as parts of the description of a
smgie transaction, tlien the defendant is put to the answer^
of a multiplicity of eauallv material issues at once, and no^
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steps in pleading can reducfi t^A prnitj^nfirm nf t.Vift pflrtiesjtoa. sing le material issue.
Inextricable confusion of issue s
"^wouia result fl'om IhS 'Wending in one count of a number of
distinct breaches of duty as independent grounds of recovery, to be chosen from and relied on at the election of
the plaintiff.
Perspicuity and certainty in his pleadings
are not exacted of the plaintiff, if he is permitted to put
forward in one count several independent causes of action,
stated in such ambiguous terms as to leave the defendant
wholly in doub t as to what alleged breach of duty is really
made the ground of tlie cJiarge of liability . The defenda nt
is entitled to be clearly and distinctly informed of the facts
jelied upon as the basis of recovery against him . The
count which was added by amendment in this case was uncertain and ambiguous in stating several independent causes
of action without disclosing which one was relied upon to
support the plaintiff's claim, and th e demurrer poin^ ^ing' ""^^
the defects in the complaint should have been sustained.
Reversed and remcmded.

CTJNNACK

v.

GUNDRY.

Court of King's Bench.
1

1819.

Chitty's Reports, 709.

Bayley on a former day obtained a rule to show cause
why the declaration in this case, which contained ninetyeight counts upon as many one-pound country banker's
promissory notes should not be referred to the master to
consolidate the said counts upon all the promissory notes
for the like suni, and to strike out such other superfluous
matter as the master should think fit.
Chitty now showed cause, and contended that it was not
possible to sustain this motion, which was without a precedent. It is not possible, as was suggested, to frame a
declaration alleging, "that the defendant heretofore, towit, on, etc., made divers, to wit, ninety-eight promissory
notes, and that by each and every of them respectively he
promised to pay the sum of one pound."
Vide James v.
Shore, 1 Stark. 426. There was indeed a similar motion
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Tidd (6th Ed.), 648; and 3 Smith,
The declaration in that case con-

tained two hundred and eighty-six counts, and the court
said that eaxjh of the notes being a special and distinct
contract, it was impossible to state several of them in one
count.
Abbott, Ch.
:
Could not the object be gained in this
way. Supposing the party making the application should
consent to enter into a rule, that all the notes except one
shall be given in evidence under the count, upon an account stated either before the master, or before the jury,
as shall be agreed upon, and that the defendant shall bring
no writ of error for want of a special original.
Bayley and CMtty agreed to this arrangement, and ac-

J.

cordingly
The rule was made absolute, "that it be referred to the
master to strike out all the counts except the first, the
defendant thereby undertaking to permit aU the other notes
to be given in evidence, either before the master or a jury
upon the count upon an account stated, and that he would
not bring any writ of error, and that the costs of the other
counts and of this application should be costs in the cause."

NEWBY

V.

MASON.

Court of King's Bench.
1

Bowling

<&

^U^
1822.

Ryland, 508.

Adam moved for a rule to show cause why it should not
be referred to the Master to strike out certain superfluous counts in the plaintiff's declaration. It was an action
for alleged bribery a t the Camelford election; the declaration pm^\l^^■r\M^ two Jmn dred and ten counts. One set charged
the defendants with procuring the corruption of, and the
othe r-. with corrupting pe rso ns to vote at the election . He
insisted, therefore, that as the evidence which would support one set of counts would support the other, he declaration contained superfluity, which was fit matter for reference to the Master.
Bayley, J., at the time the motion was made, said, thai
procuring the corruption, and corrupting, might be differ-
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for instance, giving a man money to vote

a

particular way might be one offence, and giving him money
not to vote at all might be another, so that different sets
of counts in the declaration might require different evidence.

The court, however, granted a rule nisi; and
Merewether now showed cause aga inst th e rule, and in-

sisted that unless the counts alleged to be superfluous were
introduced vexatiously. the court ought ~hotrTo intefTere;
and whether there was vexation or no t was a question
"proper for the court only to decide . and~ou ght not to be
referred in fbft Maatfi r. For this he cited Wilkins v. Perry,

Hardw. 129.
Sed per Curiam. This is a case to go to
Master, who
l^e
will flpffjdft wTipfliftr t.TiP plaintiff has introd ueed" the sup erfluous cou ntsjvexationsl y or not . .
jgifZ g absolute^

GODFEEY

V.

BUCKMASTEE.

Supreme Court of Illinois.
-

Illinois,

447.

J.,

delivered the opinion of the court.
This was an action of assumpsit brought in the Madison
Circuit Court.
The plaintiff counted on sis several promissory notes,
made payable at the same time, for the sum of one thousand dollars each, and included the whole of the notes in a
The count describes the
single count of the declaration.
notes according to their tenor and legal effect, and assigns the breach of the promise to pay as to each and to the
whole of the notes.
To this declaration the defendants specially demurred,
and assigned for cause a want of form by joining the notes
in the same count. The circuit court, holding the demurrer
and rendered final judgmeni
not well taken, overruled
for the plaintiff. A writ of error has been prosecuted, and
now assigned for error: First, that the declaration
contains different and distinct causes of action in one count,
•
•
*
and that this count
therefore double
j

is

is

it

it,

Smith,

2

1838.
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It is

now argued by the counsel for the plaintiffs in error,
that although the several and distinct promises of the defendants could be joined in one action, yet the promises
being several and distinct they should have been declared
on in separate and distinct counts.
To this position, it may be remarked, that the present
case is not one of a misjoinder of causes of action so different in their nature as to fall within the rule which would
render a declaration bad because of such joinder; nor can
we perceive how it is a cause even for special demurrer
for want of form.

is

it

it,

There is no misdescription, no incongruity or want of
accuracy or certainty in the count which is even formally
perfect; and hence the cause of demurrer assigned is not
established.
We are entirely satisfied that no valid objection can be raised to the count.
The six notes are identical with each other, being for
the same sum, of the same date, and payable at the same
time, and might well be joined in the same count most conveniently, without ambiguity or perplexity. Indeed it is
most desirable, where it can be done without producing
confusion, when the causes of action are of the same nature
and may be clearly set forth together, that this mode of
declaring should be adopted. No possible embarrassment
can arise, for the defendant may avail himself of every
defense. He may plead specially to each note separate matters of defense, or he may plead the general issue and give
special matter in evidence in defense to any or to all the
notes. Suppose, instead of the six notes, there had been
but one payable by installments on six different days, would
it be objected that the promises and breaches could not be
set forth in the same count? We apprehend not. The promises then being on separate pieces of paper will not surely
nor can the count be
change the rule nor the reason of
describes several notes. The description
double because
of the six notes in separate counts would have been no
more clearly nor accurately described than they have been
in one, and the useless verbiage which would, in framing
thus desirably avoided.
them, have to be observed
The authorities cited by the counsel for the plaintiffs
in error, and particularly those in Gould's Pleading, are
c. L. p.

29
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far from sustaining the ground assumed in support of the
writ of error, while those in the 4th and 13th Johnson's

Reports, clearly sustain the court. In our system of practice it is of infinite, importance to introduce precision and
conciseness ; and whatever tends to dispense with prolixity
and useless recapituation,

should be encouraged.

The judgment is affirmed with costs.
Judgment affirmed.

EAWLINSON

V.

SHAW.

Supreme Court of Michigan.
117

Michigan,

1898.

5.

[Defendant agreed to publish a book which plaintiff
agreed to write, and after a large part of the manuscript
had been prepared, defendant wanted to be released from
the contract. The parties were unable to agree, and arbitrators were selected and certain proceedings were had relative to an arbitration. The book was never published. The
declaration consisted of several counts, the first being a
s pecial count on the original contrant, allegiTig the defend^
ant's promise a nd the consideration upon which it rested,
The offer of plaintiff to do his part, the breach by defendant
and a claim for damages.] ^®
Long,

J.:

*

•

*

The second count avers:
"And for that whereas the said defendant, on November 24, 1896, at the city of Grand Eapids, said county, was
indebted to the plaintiff in the sum of $300 upon and by
virtue of an award there made by G. A. Buell, 0. R. WUmarth, J. S. Valentine, C. A. Shackleton, and W. G. Beckwith, arbitrators chosen by and between the parties, on a
submission in writing theretofore made on, to wit, April
13, 1896, by the

plaintiff and the defendant, to

and determination
16.

the award

of the said arbitrators, concerning cer-
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tain matters in difference then and there depending between
the plaintiff and the defendant, upon which said reference
the said arbitrators then and there awarded that the defendant should pay the plaintiff the said sum of money,
to wit, $300."
_To these are added tha jsomjaQ n counts in assvanpsit
The cause came on for trial before a jury in the Kent
Circuit Court. After the opening statement by plaintiff's
counsel, and before any testimony was taken, he was asked
by counsel for defendant:
"You make reference to two arbitrations, which you say
these parties had taken steps to set aside. Do you claim
anything under either of these arbitrations?
"A. We do not care to announce ourselves on the thing
until the proofs are in. We may or may not. It depends
on the evidence in the case. • • •
The Court: I think, if those two counts are allowed to
stand, we are trying two cases in one. ' '
The motion was therefore granted compelling plaintiff's
counsel to elect upon which count they would proceed, and
they elected to proceed upon the first count. This ruling
raises the first question presented.
The court was in error in compelling the plaintiff to
elect. Upon the face of the declaration two distinct rights
of action were alleged — one upon the contract, and the other
upon the award. The second count upon its face purports
to disclose a distinct right unconnected with that stated in
the other. Assumpsit could have been brought to enforce "
the award, which is alleged in the second count . The two
SQ unts could have been .join ed^ Even upon the supposition that the court was advised by the opening of counsel
that the second count was for the same cause of action as
stated in the first count, yet we think the court was in error
in compelling counsel to elect. One of the objects of inserting two or more counts in one declaration, when in fact
there is but one cause of action, is to accommodate the statement of the cause, as far as may be, to the possible state of
the proofs to be exhibited on the trial, or to guard, if possible, against the hazard of the proofs varying materially
from the statement of the cause of action, so that, if one
or more of the several counts should not be adapted to the
evidence, some other of these may be so. The plaintiff haa
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in every case a right to insert in his declarat ion as many
counEs (each one~bei ng in itself single) as~he'^Iease s^ It
appeared on the trial that tne claimed award grew out"" of
the proofs showed that the award was
the same contract.
binding between the parties, then the plaintiff could not

Ilf

recover on the contract. If it turned out, however, on the
trial, that the award f6r any reason could not be enforced by
either partv. the plaintiff had the right to stand upon his
first count. In Mather v. Day, 106 Mich. 371, the trial
judge submitted the question of the validity of the award
to the jury, with the instruction that, if they found the
award binding, they had nothing to do with any matters
involved in the controversy covered by the contract.
On
appeal to this court it was said :
"We think it was proper to submit to the jury, under the
circumstances, the questions arising under the submission
and aAvard. It is evident from the finding of the jury that
they were unable to compute the award from the statement
furnished, and therefore disregarded the award entirely,
and entered upon the coUsideration of the general account
between the parties."
A case nearly in point to the question here is Sadler v.
Olmstead, 79 Iowa, 121. It appeared that plaintiff in his
first count declared upon a contract for hay sold, and sought
to recover the contract price. In another count he set up
an arbitration and award for the same hay. It was held
that the plaintiff had the right to state his cause of action
in this way in different counts.

J

'\

^i

HITCHCOCK

Superior Court of Judicature
15

V.

MUNGEB.

f

of New Hampshire.

1844.

New Hampshire, 97.

Debt, a ui tarn, under the statute against usury.
The first count alleged that on the 26th day of February,
1839, one Samuel Richardson made his promissory note to
the defendant, for the sum of tiiree hundred dollars, upon

Sec
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whicli note there were three indorsements, the dates of
which were specified in the count, and that afterwards, on
the 8th day of April, 1841, Richardson and the defendant
made a corrupt agreement, by virtue of which Eichardson
paid the defendant the sum of fifteen dollars, for forbearance and giving day of payment of the sum due on the note,
over and above the rate of six per cent., contrary to the
form of the statute, etc., by reason whereof the defendant
forfeited the sum of forty-five dollars, beiag three times
the amount of the usury ; one-half to the use of the county,
and one-half to the use of the plaintiff.
*^*

^he

second count alleged that_ on the said 26th day of
^

February, 1839, said Richardson gave his other promissory
note to the defendant, of like date and amount, and payable
in the same manner, at the rate before mentioned, upowhich note were payments made by the said Richardson
similar to those upon the note first described. The corrupt
agreement etc., was then stated, as in the first count
The defendant pleaded that he did not owe the plaintiff
and the county of Sullivan in manner and form, etc.
The jury returned a general verdict for the plaintiff,
which the defendant moved to set aside. • * * He also
moved in arrest of judgment, on account of the insufficiency

of the second count in the declaration.

J.

Where there are several counts in a declaration, whether the subjects of them be really distinct, or
identical, they must always purport to be founded on distinct causes of action, and not to refer to the same matter.
Stephen on Pleading (2nd Ed.), 318, 319. This is rendered
necessary by the rule against duplicity, the object of which
is to insure the production of a single issue upon the same
subject-matter in dispute. 1 Ch. PI. 259. This rule, though
evaded as to the declaration, by the use of several counts, is
Where there are
not permitted to be directly violated.
several counts, they are for all purposes as distinct as if
they were in different declarations, and they must severally
contain all necessary allegation. But a party has a commonlaw right to introduce several counts into his declaration,
in fact for the same subject-matter of complaint, and varying from the first count only in statement, description, or
GiLCHEisT,

circumstances.

:

1

Ch. PI. 451.

i54
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Ihbl

a

ia

it.

second count npon a deed or afiTfiftTn^Tit.^
proper to aver that
CftT^ain n t.hp.r deed or af preement
was made between the parties, containing the lilrft tftrma xnti
Blipnlations aa are contained in the deed set forth in thfi
connt
C?h. P. 450, note (h).
The second connt in
declaration before ns refers to
^ tlie "first eonnt with as Tfvnfth paTJic"1«Tnty n.a t>ie Irw n.Tid_a-Tithorities reqnire. We ar of opinion that
suflScd git.
. and that the mo tion in arrest of jndgmftnt Rlimi|
ovfti--^

jh

is

d
b
?

e

it

e

1

Jrst

ruled."
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ICAEDIS' ADM'RS

6

Supreme Court

v.

SHACKLEFORD.

//

o

t

[/^

of

y

B«> wfcwK
nae the

t

un&ral prior enrmt* diffnrmitly worflaaf It III nnt
aprassinn "aa afnreaaiH" wit.hnnt inifi catlng which prior
-— ioiut ITrafeirad ta-^ilmon t. Christ EoBpital(1902) 6S14. J. L. *ti

IT.

■nongh

Alabama. 1844.

Alabama, 433.

This was an action of assumpsit by the defendant in error, against the plaintiffs!

The declaration contains eight
which issues of fact were joined,

a

&

a

^

^i

f

o

counts, on the first, six
tii<» r^pfATidfrnts
(^omji rTAr^
'and to tho Hoyo nth arid
g^^t^*,
seriatim.
The seventh count alleges that the defendant's
intestate was an attorney at law, practicing in several inferior and superior courts of this State, and at his request
the plaintiff placed in his hands obligations and evidences
of debt due from divers persons resident in the same,
amounting in the aggregate to the sum of fourteen thousand
three hundred and fifty-three doUars and fifty-four and onefourth cents — all of which are particularly described by
statement of the names of the debtors, the aniount, and
when due. In consideration of the premises, and a reasonable fee to be paid to the intestate for his services, he
undertook to collect the obligations and evidences of debt,
and pay the amount thereon received, to Henry Hitchcock,
in the discharge of certain demands in his hands against the
late firm of Burke, Shackleford
Co., of which the plaintiff
was partner. The breach alleged is, that the intestate did
not proceed to recover the money due and owing to the
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plaintiff on the obligations,

•
•
•
sustained.
COLUER, C. J. • * • *
It is objected to the eight count, that it does not describe
the claims which the intestate received for collection, but
merely refers to the third and seventh counts, and adopts
the description contained in the third and seventh counts.
The several counts of a declaration are regarded as itt.
different parts or sections (Step, on Plead. 267) and in
framing
unnecessary repetition should be avoided. This
may be done by the counts referring to each other but unless such reference
made, one count will not be aided by
another; "for though both counts are in the same declaration, yet they are as distinct as
they were in separate('
declarations; and consequentlVf they must independently
contain all ne<^e spary flllpgatimiR or the latter count must
expresslv refer to the former."
Saund. on Plead, and
Ev. 417). In Ryder v. Robins, 14 Mass. Rep. 284, the first
count concluded that the defendant," though often requested
has never paid, etc., but neglects and refuses, etc.," but the
second containing no averment or anything equivalent:
Held, that the allegation of the first might be applied to the
Har.
J.
second count. And in Dent's Adm'r v. Scott,
Rep. 28,
was considered to be suflScient for one count to
and for the other counts seeking to
consideration,
out
set
enforce a contract founded upon the same consideration to
was said, need not contain a comrefer to it. Each count,
itself,
but by reference to another, its
plete declaration in
The case of Maupa/y v. Holley,
defects would be supplied.
Ala. Rep. 103,
entirely consistent wtih the authorities
cited. That was an action of assumpsit, and the declaration
contained two counts, in each of whioli the contract was

is

3

a

it

a

it

&

3

(1

,

!

!

if

is

;

it,

,

etc., and pay over the amount in
discharge of the claims existing against Burke, Shackleford
& Co., as it was his duty to do ; but wholly failed to collect
aiid pay over the same, etc. ; and by such neglect, the plaintiff has been prevented from collecting the obligations, etc.,
and has been altogether deprived of, and wholly lost the
same.
The declaration then concludes with a deduction of
the intestate's liability, and a promise by him to pay, eta
The eighth count, inste ad of describing the evidences of
clebt pla ced in tJie intestate^s hands, merely declares th at
they are identical with those mentioned in ihp ih\r^ taiH aav:
*
*
*
enth counts,
The demurrer to each count was
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stated differently. The court said, "Where a declaration
contains several counts, each count is considered as the
statement of a different cause of action ; and where issue is
taken upon all, the plaintiff is entitled to recover, upon
The citations made
proving the allegations of either."
are directly in point, and in recognizing them as authoritative we necessarily attain the conclusion that the objection
to the eighth count is not well taken.

Without extending this opinion to greater length, we
would merely remark that we consider the seventh and
The judgmen" t
eighth counts as entirely imexceptionable.
is consequently affirmed.^'
18.
Such reference is Biifflmanf, Bven thnngh tha yriar (•fmnt which is re^erre^Tto is nei(i hnrl nn HamnrraT (ATiTiiafnn'iniAff Co. V. Blwell (1905) 144
Ala. 317) or has been abandone d (Bobinson v. Dnunmond (1854) 24 Ala.
174; Jones v. Vanzandt (1851) 5 McLean (U. S.) 214; Cleveland, Cincinnati,
Chicago & St. Louis By. Co. v. Eice (1892) 48 111. App. 51; contra, EichardBon T. Lanning (1855) 20 N.
L. 130, where count smcken out).

J.

Section

Uc
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Joinder of Causes

DALSON

v.

Action.

BRADBERBT.

Supreme Court of Illinois.
50

op

Illinois,

1/

1869.

82.

Walkee, J., delivered the opinion of the court.
an action of trespass on the case
against appellant, to recover for an in^ry"fo^Hs~reyeP"
sionary interest in a tract of land held and occupied by a
iensnt under a lease from him. The declaration averred
that, he being the owner and entitled to the reversion of
the land, appellant, without leave and against the will of
appellee, threw down and destroyed a large amount of
fence, by hauling away the same, whereby the crop became
exposed to cattle and other stock, and was thereby destroyed, whereby appellee became and was injured, and sustained damage.
Subsequently, on leave granted by the court, appellee
filed an additional count. In it he proceeds for a trespass
quare clausum f regit, ana avers that appellant, with force

Appellee commenced
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and arms, broke and entered the close, and threw down and
hauled away appellee's fences, by reason of which the grass
and herbage were constaned and destroyed, to appellee's
damage.
A trial was had, which resulted in a verdict in favor of
api)ellee, whereui>on appellant entered a motion for a ne
trial, which the court overruled, and rendered judgment on
the verdict. The case is brought to this court on appeal,
and we are asked to reverse the judgment on sieveral

grounds.
It is urged that there is such a misjoinder of causes of
action as renders the judgment erroneous. A^ giisjoin der of
causes of action reiidfir&^jieduratipnbltd on d^nurrer, and
this, to67 wiSbout regard to the perfection of the coimts in
themggr^eBr-Tire^SW of pleading prohibits such a joinder,
andTiehee the objection may be reached in that mode. It is
not only subject to a demurrer, but it is bad in arrest or
upon error. 1 Chit. PI. 205, 8 Am. Ed. from the 6 Loni Ed.
It has, however, been held, that in some cases the misjoiader will be aided by intendment, as by taking damages
junderjbutj)ne count, or by entering a remittitur of damages
so as to recover but for one cause of action, or where the
verdict is for theplaintiff on the counts well joined, and for
the defendant on the others. Knightly v. Birch, 2 Maule &
Sel. 533. But in this case there was a general verdict, and,
for aught we can see, the jury may have found damages
under both counts.
It then remains to see whether case and trespass may be |
joined in the same declaration. Chitty lays down the ruleij
that assumpsit, covenant, debt, or account, cannot be joined
witFeachotEer, nor trespass with case, for they are actions
of distinct natures, and the judgments are different, that
in trespass being, in strictness, quod capiatur, and that in
ease, quod sit in misericordia. lb. 201 ; 1 Tidd's Prac. 10 Am
Ed. and note. It isla id down as a rule, that whenever the
on two countsTHiey
may be jmnfdrJaihejadae^they-cajiiiotJbe. DiiJce of Bedford
V. Alcock, 1 WUs. 248. It has also been said, that where the
same plea may be pleaded, and the same judgment rendered
on different counts, they may be joined. Brown v. Dixon, 1
Term. E. 274. Notwithstanding there are various rules
stated by different judges, by which to determine when
different causes of action may be joined, they aU agree that
same pro.oess and~jud^ent-may~.beJiad
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And we have seen that i
It, therefore, follows,]
they^are^'nof'Mrtr^F^^'i^^^fe-

the jndgme nts must be the same.

that there was error in joining these counts, and we have
seen that the defect may be reached, on demiurrer, in arrest
'
or upon error.
In this view of the case, we deem the consideration of the
other grounds urged for a reversal as unnecessary.
The judgment of the court below must be reversed and
the cause remanded.
%;J^^d£ment

reversed.^'

19.
The eonrta have found great difficulty in filing upon a satisfactory
test to determine the right of joinder of causes of action.
The best historical
■ynopsis of the matter is given by Tidd as follows: —
"Wherever several counts may be joined in the same declaration, fo r
different canses ot action, tnere is aiwavs tne same ^TM|">^g« hv niHynTial vlmt
and in general the same vlea or general issue, aiul the 8ame_-JMr?gmff»,t.
And hence, rules haTie been framed, in order to determine what different
counts may or may not be joined in the same declaration, from the similarity
In one case, it was said by
of the process, the plea, and the judgment.
Lek, Oh.
that the true way to judge of this matter is, that whenever
the process and judgment are the same on two counts, they may be joined;
otherwise they cannot. But it being found that the similarity of the process
afforded but a very fallible criterion, there being the same process of summons, attachment and distress, in actions of account, covenant, debt, annuity,
and detinue, and the same process of attachment and distress in actions of
assumpsit, case, and trespass, none of which can be joined, it was said
in a subsequent ease, by Wilmot, Ch.
that the true test to try whether
two counts can be joined in the same declaration, is to consider and see
whether there be the same judgment on bot h ; and if there be, he thought
jBut m a 'lfl,ter &SM6, the court of Common Pleaa
they might be well jomea.
were of opinion, that the rule or test to try whether two counts can be
joined, as laid down in the former one, was rather too large, and not
universally true; and the reason for this opinion probably was, that there
is the same judgment,
for damages and costs, in actions of assumpsit,
covenant case and trespass, and the same entry of a Tniserieordia in the three
first of these actions, and yet no two of them can be joined.
Therefore,
in a still later case, a new criterion was substituted; and it was said by
BuLLER, J. to be universally true, that wherever the Rani ^ plaa u pgy be pleadon two counts, they may be joined in the
ed, and *^i f|°""» jiifi;TTnf.Tif. frrran
But even this rule is not altogether unexceptionable; for
same declaration.
it is clear that case and trespass cannot in general be joined, although the
same plea of not guilty of the premises will serve for both, and there is
the same judgment in each for damages and costs; and though in general
the judgment in trespass i s^mwd fflpinii/r, ati/l in actions upon the case,
quod sit in miser innrdin^^ -rM. sbmetimes there is an entry of a eapiatur in ease,
as well as in trespass.
It should also be observed, that this rule is merely
affirmative; and it does not hold e converso, that different counts cannot be
joined, unless there be the same plea and judgment on all of them; for it is
holden, that deit on record, specialty and simple contract, may be joined,
although they require different pleas; and in deit and detinv,e, which may
The
also be joined, not only the pleas, but the judgments are different.
nature of the causes of action therefore should be attended to, in order to
determine whether different counts may or may not be joined in the same
I declaration;
and, with the exceptions which have been noticed, it may safely
be laid down qn_n_iynffTa1
ni1a» that wherever the causes of action are of the
I
[game nature, an d TP"/ P''"?"^^:^ ^" ^^^ ''"^3''"t fff ffmiTl ts in the same species
may be joii ;iP|^i,,pt.>i« Twise thev f'^ni'fffa
'' f'^'^'f''' Prnjt.im^ H,
jof action, thpv

J.

J.

The Declaration.

Sec. 6]

BOEEUM

V.

459

TAYLOB.

Supreme Court of Errors of ConnectievL
19 Connecticut,

1B4X

122.

[Plaintiff declared in two counts. In the first he alleged
trespass vi et armis, whereby the defendant took a certain jug containing a quart of rum, which was owned and
possessed by the plaintiff, and put into said jug tallow,
hair, soap suds and other noxious substances, and thereby
both the jug and the rum that was in it were rendered of
no value to the plaintiff. The second count alleged the putting of the same noxious substances into the jug for the
purpose of inducing the plaintiff to drink them, and that the
plaintiff, supposing the jug to contain rum, drank the said
mixture and became sick.J *»
Chuboh, Ch. J.: * * •
a

The only question which we deem important in the
case, is, whether in this declaration there is a misjoinder of
counts 1 The first count is in trespass, for an injury to the
property, and the second in case, for a consequential injury to the person, of the plaintiff. By the common law,
•
•
these counts cannot be joined. •
2.

And it makes no difference, in this respect, that by a
proper form of averment the plaintiff might have recovered under the first count for the injury described in the
second. The causes of action still are distinct and different.
And it is not uncommon, in actions of trespass vi et armis,
that by way of aggravation, the plaintiff recovers damages
for that, which alone considered, would furnish a good cause
of action in case: as in trespass quare clausum f regit, the
plaintiff may recover for the seduction of his wife or daughter; or as in the case of Barnum v. Vandusen, 16 Conn.
E. 200, for the damage sustained by the communication of
a deadly and contagious disorder to his sheep. But in all
such cases, to justify a recovery in aggravation, the facts
and circumstances must be averred, as a ground of recovery, specially and with reasonable
20.
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Saund. 346. Treat v. Barber, 7 Gorm. B. 275;
Barnum v. Vandusen, 16 Coim. R. 200; Bracegirdle v. Oxford, 2 Man. & S. 77; 2 Greenl. Ev., par. 273.
In the present case, no allusion is made in the first count
to any matter of aggravation ; but the plaintiff relies for a
recovery for the injury to his person, upon the additional
special facts alleged in the second count, as for a distinct
ground of complaint.
There is, therefore, in our opinion, a misjoinder of counts
386.

1

in this dedaration.

•

•

•

Judgment affirmed.

HOWE

V.

COOK.

Supreme Court of New York.
21

By

1889.

Wendell, 29.

J.: In

actions against bailees,
attorneys and others for negligence or misconduct in the
discharge of their duty, the plaintiff may in general declare
either in case or assumpsit. The gravamen may be alleged
as consisting either in a breach of duty arising out of an
employment for hire, or a breach of promise implied from
the consideration of hire; and other counts may be joined
belonging to that form of action which the plaintiff elects
to pursue. Govett v. Badnidge, 3 East, 62, 70; Church v.
Mumford, 11 Johns, E. 479. Mr. Chitty gives precedents
for declaring in both forms, and advises the pleader to
frame his principal count in such a manner that a count
in trover or one in indebitatus assumpsit may be joined,
as the circumstances of the case may require.
Although the plaintiff has two modes of framing his
principal count, and the evidence to support the declaration
may be the same in both cases, yet other counts can only
be joined when they belong to that form of action which
the pleader adopts. In actions against a carrier, the plaintiff cannot declare in case for a loss of the goods, and add
a count in assumpsit for money paid, or the like; nor can
he declare in assumpsit on the implied undertaking to carry
safely, and add a count in trover for the conversion of the
the

Court, Bbonson,
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is,

And so of actions against other bailees. It
not enough that the counts may all relate to the same subaction must be the same in all.
ject-matter', the form
Brown v. Dixon, T. E. 274; Chit. PI. 196-7.
The two first counts in this declaration are plainly
founded ^rpow contract. They set forth a promise and the
breach of
as the cause of action. The pleader has followed substantially the precedents for declaring tin asimprophorse for riding
sumpsit against the hirer of
adopted, the common inerly, etc. and where this form
Chit. PI.
debitatus assumpsit counts may be joined.
in
was
fatal
mis^
of
count
trover
145, 148. The addition
1

a

a 2

;

is

a

it

it,

1

of

property.

joinder.

6

it

if

a

is

it

is

;

is

is

it

is

alleged does not deThe manner in which the breach
not
termine the form of the action. In assumpsit,
unusual after setting out the contract, to allege for breach
that the defendant contriving a/nd fraudulently intending
to injure the plaintiff, did not regard his promise, but craftily and subtly deceived the plaintiff, etc. and this form
often followed, not only in actions against bailees and
others where case would also lie, but in cases where asthe only remedy. In declaring upon contracts,
sumpsit
sufficient breach to show that the defendant
always
the plaintiff goes
did not perform his engagement; and
further and alleges that the defendant fraudulently and deneither changes the form
ceitfully violated his promise,
the
proof to be given on the trial.
of the action, nor varies
Johns.
Lawes' Read, in Assump. 259; Evertson v. Miles,
138.

Judgment reversed.

V.

WESTCOTT.

Errors

2

Supreme Court

of

STOYEL

of

E.

Connecticut.

1807.

Day, 418.

Amos Westeott, Jr., brought his action
on the case against Isaac Stoyel and William Carder; averting that he was legally deputed to serve an attachment
which issued against Stoyel in favour of Job Smith, was

By the Couet:
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signed by Thaddeus Learned, justice of the peace, and directed to the said Westcott as an indifferent person: that
by virtue of the writ, he arrested the body of Stoyel, at
the house of Carder; and that Stoyel and Carder, with a
fraudulent intent to rescue the said Stoyel from the custody
of the said Westcott, and procure him an opportunity to escape, proposed to receive him into their custody,
and to redeliver him to the said Westcott at a day
and place mentioned, so that he might be conveyed to
prison; that in consideration of this engagement, the said
Stoyel, was confided to their custody; but that, instead of
being redelivered, the said Stoyel and Carder combined to
permit the said Stoyel to escape and depart out of the said
State; "and the said Stoyel, with the consent, connivance,
and assistance of the said Carder, did escape and depart
into the State of Rhode Island, to the great damage of the
said Westcott."
The defendants (below) went to trial on the plea of not
guilty ; verdict was rendered against them ; and, on motion
in arrest for the insufficiency of the declaration, the same
was adjudged sufficient.
1.
It is now objected, that the declaration was insufficient, inasmuch as tort and assumpsit were therein joined.
this were the fact, the judgment of the Superior Court
/ unquestionably
would be erroneous. Assumpsit and tort
may not be joined in one declaration, because they do not
admit of the same plea and judgment. But, on inspecting
the record, it plainly appears, that the action is wholly
I
\ founded in tort. The contract is disclosed merely by way
of inducement ; and the gist of the action is the misfeasance.
The plaintiff has alleged his gravamen, as consisting in a
breach of duty, arising out of a fraudulent combination to
procure the escape of Stoyel, and in his subsequent escape
by the assistance of the defendants.
That the action might have been legally founded on contract, is no criterion in this case. It is sufficient to say,
that the plaintiff, who had it in his option to commence
such an action as he considered best adapted to the nature
of the injury, has elected to lay the res gesta in tort. • • •

If
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V.

CAETEB.

Supreme Court of Illinois.
58
•

•

46^

1871,

IlUnois, 296.

•

The first three counts were in debt in the usual
form, and the fourth was the common count in assumpsit
for interest. Defendant filed a demurrer to the declaration,
but afterwards, on plaintiff's motion, the demurrer was
stricken from the files, and judgment rendered in favor of

plaintiffs for

$1,171 debt and $28 damages, and costs; to
reverse which, defendant prosecutes this writ of error.
Walker, J., delivered the opinion of the court.
This was an action brought on the record of a judgment
recovered in another State, for the sum of $1,171, and
The summons was in debt, and so were the
$4.95 costs.
three first counts in the declaration.
The fourth count was,
in
It
was
the
common
however,
assumpsit.
count for $500
due and owing for interest.
It avers: "And being so indebted the said Guinnip, in consideration thereof, afterwards, etc., undertook and then and there faithfully promised the said plaintiffs" to pay the same when thereunto
afterward requested.
In the cases of CruiJcshank v. Brown, 5 Gilm. 75, and McGrinnity v. Laguerenne, ib. 101, it was held, that in a common count the averment that the defendant, in consideration
of the indebtedness, undertook and promised to pay, when
thereunto afterwards requested, made it a count in asIt was there said that, "had the pleader insum/psit.
tended it for a count in debt he should have used the word
'agreed' instead of the word 'promised.'." In those cases
the judgments were reversed, because there was a misjoinder of counts in debt and assumpsit.
In the case of Adams v. Hardin, 19 111. 273, it was held
to be error to join counts in debt and assumpsit, and the
judgment was reversed for that reason. This is a rule of
general application, and has always been held to be error
under the common law rules of pleading. The case at bar
falls within and must be governed by the cases above cited.
In this case there were in the declaration three counts in
This was a clear misjoinder
debt and one in assiimpsit.
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for that reason the judgment must

be re-

the cause remanded, with leave to amend.

ii,

Jvdgment reversed?'^
"The practica.! difficulty
21.
tliat
we recognize the forms of
plead.
non attumpsit in an action of debt, and
no answer to
claim for unliquidated
L. 420,
Co. ▼. Sheldon (1866) 31 N.
a

If

AENOLD

V.

6

'Supreme Court

421.

MAUDLIN.

of

Sk

J.

the defendant does not know how to
actions, the defendant cannot plead
nil debit is, in the nature of tUngs,
damages." — ^American Linen Thread

Indiana.

1842,

Blackford, 187.

J.:

;

c

is

The only objection made to the declaration is, that there
misjoinder of counts. This objection
without foun-

a

is

;

is

f

o

trespass. Three
This was an action
counts the first of which
for breaking the lose the second and third for an assault and battery . GTenSral demurrer to the declaration, and judgment for the defendants .

Blackford,

Several trespasses, as assault and battery,
ala£_
.,^_unprisonment, and trespasses upon prop erty eith er real or
~~
Gould on Flearl. 2T2^
personal, mav all he joined.
Peb Ctthiam. The iudgmen tis reversed witii costs. Cause
remanded, etc.

^'

f

dation.

%H

Supreme Court
54

v.

of

TBEGENT

MATBEB.
Michigan.

1884,

V

Michigan, 226.

*

a

t

a

:

*

*
Sherwood, J,
The defendants asked the court to require the plaintiff's
counsel to elect as to which of the counts he would rely
upon for
recovery in the case. The plaintiff had joined .
hia
Rpenial fon nt the common counts; he special count
•^\h
charging the fraudulent obtaining of the moneys sued for,
and waiving the tort. The plaintiff claimed there was
misjoinder of counts. The court refused to compel the
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election, and this is alleged as error. We think the ruling
of the court was right. Under our statute and practice assumpsii in cases o
fthi^ ki nd may h^ hrnn ght , fl.Tid koj
other causes maintalnabT ein the same form of action may
be nomed with it in the same suit.
It is no ground of objection that the facts constituting
the wrong are stated in the count wherein the tort is waived ;
they must be proved to entitle the plaintiff to recover and
therefore must be stated in the declaration. The defendant
is deprived of no right by the joinders complained of. He
is permitted to make any -defense to the count based on the
tort that he might had the common connts not been added,
and there is no reason why plaintiff should not .join all the
has, when recovery may hft had in i^ar>h in fTuT
__c auses"he
same for m of action if RoparaVo onita warn brmight

Under the declaration in this case the plaintiff was entitled
to recover under either count if he could make his proofs.**
22.

This

^nniversaUy

in the form
of action ia perhaps the most
Bjmpla test of identity~~
~

applicable.

COLE

V.

LIPPITT.

Supreme Court of Rhode Island.
22

1900, 1903.

Rhode Island, 31; 25 Rhode Island, 104.

Trespass on the case for negligence. The facts are sufiBciently stated in the opinion. Heard on demurrer of defendants to declaration. Demurrer sustained to ^ej3ond
count.

Stiness, J. : The plaintiff brings this action against the
owner, builders, and supervising architect of a house for
negligence in its construction, whereby the decedent lost
his life. The declaration has two counts, and the defendants severally demur upon the ground that they are improperly joined as defendants in the same action, because
the declaration sets out several and distinct, and not joint,
breaches of duty and causes of action.
The first count sets out a joint and common undertaking
to build the house, and a joint and common hiring of the

a

L. P.

30

[Chap. 4
Common Law Pleading.
decedent, Pierce. It is not, therefore, objectionable on the
ground set forth in the demurrer.
The second count sets out the contractual relations existing between the defendants, the different parts which
each of them took in the work of construction, the consequent duty to the workman, the breach thereof by the several parties defendant, and the resulting death of Pierce.
Without reciting the long count, it shows that Lippett was
the owner of the estate, who made a contract with Maguire
and Penniman for a part of the construction of the house,
and employed Robertson to supervise the work, and that
Pierce was employed by Maguire and Penniman ; that in the
course of the work a part of a tower fell upon Pierce and
kiUed him.
The negligence charged against Lippitt is that he caused
the erection of the house upon improper plans, which provided for a tower with an overhanging battlement without
proper support, and also provided for bricks and mortar
of a kind too hard to form a strong bond, etc.
The negligence charged against Robertson is that he
caused the erection of the house under improper plans, and
the negligence charged against Maguire and Penniman is
that they did not use reasonable care in construction, and
failed to counterbalance and anchor the walls; also, that
they built the battlement in too short a time for the mortar to set and harden.
These several charges of negUgence are quite different
in kind and relation, but the plaintiff claims that they constitute a joint liability, because the negligence of each defendant combined with others to produce the injury. This,
however, is not enough to make a joint tort. As stated in
Bennett v. Fifield, 13 R. I. 139, parties cannot be declared
against jointly where there is no community of wrongdoing, even though the tort of one might be such that, withthe neglect of duty charged upon the other would
out
not have followed. A similar statement
made in SelMck
not enough to make
V. Hail, 47 Conn. 260, 274, that
the
acts
joint
that
constituting them stand in juxtatorts
position in time and place. "There must be
oneness of
act" The fact that the effects of several wrongful acts
are produced at the same time and place cannot affect the
was held
question. In Doremus v. Root, 94 Fed. Rep. 760,
master and his servant through whose negthat although
ligence another
injured may each be liable for such

is

a

it

a

is

it

is

it,
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injury, their obligations rest upon different grounds, and
they cannot be held jointly liable.

The second count of this declaratioii before us clearly
states "three different cases, against three different defendants, for three different causes of action."
Lippitt
is charged with furnishing improper plans ; Robertson with
improper supervision; and Maguire and Penniman with
improper work. These three grounds of liability are quite
distract.
There is no common legal relation between them
with respect to the plaintiff. Of course it may be said that
if there had not been improper plans or improper supervision or improper work, there would have been no injury;
but that does not make the three thiags a joint act. Evidently Maguire and Penniman had nothing to do with procuring the plans, nor Lippitt with the doing of their work.
A resulting liability on the part of the owner, arising from
a right of supervision of the work, does not make an act of
the buUders his act. Bolh may be liable and yet not jointly
liable, because the cause of action against each is different
from the other. Between Pierce and the builders there was
a contractual relation of master and servant, but none between him and the owner, unless the builders are treated as
his agents, and none whatever between Pierce and Eobertson. We think, therefore, that the count is clearly bad.
The demurrers to the second count are sustained.
When this case was last before the court,
in 23 E. I. 542, we said: "The declaration charges a joint
invitation. Such an invitation must be proved in order to
But the record
recover against the defendants jointly."
shows that the evidence offered at the trial tended to establish not a joint liability of the defendants, but rather, as
was said by the court when the case was before us in 22
B. I. 31: "Three different cases against three different
defendants for three different causes of action." The case
is therefore one of misjoinder of causes of action rather
than one of misjoinder of defendants in the same cause of
action, since neither is the tort of each defendant the same,
nor is the negligence or the liability of each defendant the
Peb Cubiam.

same.^*

*

•

•

It is equally fatal to the right to join different causes of action that
23.
—
the parties plaintiff are not the same in all of them. Teager v. Town of Pairmount (1897) 43 W. Va. 259; Miller ▼. Butler (1904) 121 Ga. 758.

168
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HANCOCK

V.

HAYWOOD,

Court of King's Bench.
3

[Chap, -i

j/

/

1789,

Term Reports, 433.

The plaintiffs in their original writ described themselves
as assignees of the estate and effects ^f Lomas , and also
as assignees of Edensor; there being no joint commission

agamst the two ; and declared for goods sold and delivered
by bnt.li the bankrupts^ and also for goods sold by each of
the bankrupts^ and for money paid, and money had and
received by the defendant to the use of each of the bankrupts ; and also for money had and received to the use of the
assignees, on separate counts. A verdict was found for the
plaintiffs, not in a gross sum, but the damages were assessed and apportioned to the demands proved on the several counts respectively. And a rule having been obtained
to shew cause why the judgment should not be arrested,
Er shine, Law, and 8. H. Heywood, now shewed cause, observing that this was not like the case of an executor being
sued for one debt due from the testator, and for another
from himself, where the judgment in one case is de bonis
testatoris and in the other de bonis propriis : in that case
the party is not sued in the same right. But here the plaintiffs are the representatives of each of the bankrupts, and
do not sue in different rights. The effects of both the bankrupts are centered in one set of persons, and they, in that
one, and the same, character may sue for debts due to
either ; in the same manner as a surviving partner may sue
for a partnership debt, and a debt due to himself alone, in
* * *
the same action.
One test of judging whether separate causes of action may or may not be joined, is to consider whether the same plea may be pleaded to, and the
same judgment given on them: now here the pleas and
the judgment are the same. At all events the court will not
arrest the judgment in toto; for as the damages are assessed on the several counts, the judgment on some counts
only may be arrested.
Bearcroft and Bussel, contra. This is an action in two
different rights, though brought by the same persons, between whom there is no privity as to the separate demands.
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Jt

is_ c,]Rar that, the b ankruptR -OiftTngftlvAH r^milrl jnoiJia^zp
■jniTiftfl in hrin^'ngr r,r}p flntinri fnr their separate rlphts ; then

their representatives cannot do wh at the represented could
not haVft nnnp; ann thA nnTTmrngginnc! »t^ V^QT.VTmpf TToaf Ti»
greater privileges in them than the bankrupts enjoyed.
•
•
•
Neither is the judgment the same : for it must be
thq.t fr>A plnintifppi g,s assignees of one of the bankrupts shall^
recover on one set o f co tmts, and on another set as as- i
signees of the other bankrupt: they m ust therefore —ben
judgments , so that this will not stand the test of I
^fferent
the ruie mentioned by the counsel for the plaintiffs. * * *l
This has no resemblance to the case of a surviving partnerP
joining debts due to himself in his own character, and a^
survivor, because there he must be plaintiff in both actions,
if he brought two ; whereas in this case it was not necessary
that the plaintiffs as assignees of one bankrupt should sue
for a debt due to the other. This falls within the rule
which doth not allow a person to sue in his own right, and
m aut&y d'tiiU^'m the ijume aetion: and the plaintiffs here
were obliged to sue as assignees for part of the demand;
the first set of counts being for goods sold by both the

bankrupts.
The court said they would consider the poiut; and

LoKD Kenyon, Ch. J., on the next day said, they had
looked into the cases, and were clearly of opinion that the
different rights could not be joined in the same action. But
that the plaintiffs might enter up their judgment on thos^
counts for the joint debts due to both bankrupts.**

24.
Joinder of actions in case of death by wrongful act. Where two
actions are maintainable bj the administrator of the deceased, one based on the
statute providing for the survival of the deceased 'a cause of action and the other
In Brennan v. Standard Oil
on Lord Campbell's Act, they cannot be joined.
' '
The first count is founded upon an
Co. (1905) 187 Mass. 376, the court said :
alleged statutory liability for causing the death of the plaintiff 's intestate, which
the plaintiff seeks to enforce as the representative of the next of kin, for whom
he would hold the proceeds. The second count is upon the liability at common
law, for injuries to the intestate, for which he had a right of action during
his life, and the claim is made by the plaintiff as legal representative of
the estate of the deceased, for which he would hold the proceeds. In the first
the plaintiff acts only as trustee for the next of kin, in the second only as
trustee for those interested in the estate. These claims do not accrue to him
in the same capacity ; and hence by the rules of common law pleading, which
in this respeet have not been changed by our statutes, they cannot be joined
Gould, PL e. 4, $ 93, and cases cited."
in the same action.
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LASHLEE

V.

WILY.

'Supreme Court of Tennessee.
8

[Chap. 4

1849,

Humphreys, 658.

Ttjelet, J., delivered the opinion of the court.
This is an action of trovgr^ brought by the plaintifF, as
administrator d e bonis nan, against the defendant, for the

g
npgrp girl slave named Caroline.
w7Yni£f]i Lr"^"^^rs ir>Ti nf
The declaration contain s two counts . The first charges that
the plaintiff, was in possession of the negro girl, as of hia
own property ; the second, that he was in posse ssipp nf Tipr
as administrator. Both counts aver a loss of possession
and a conversion by the defendant.

In the first co unt he may charge that he was in possession
in his own right ; a ndjn;ttr5~sgeo nd, that h& "w as:ffliBQSsessiS~
in his right as baiiee j)f the true owner; and i tjw'ould be no
mis.1oinder; for, as has be en_obsgryed^ the wrong dong ls~to
the .poagession an d_
Q JJifiJitle ;-andLihe action brought is
not upon two distinct separate demands, the one in plaintiff's own right and the other in auter droit; for though, in
the second count, he claims the property as bailee, yet it is
not an action in right of the bailor, but in right of the bailee.
So it is when a man is in possession of personal property as
executor or administrator, and a wrong has been done to
that possession by a conversion of
and he brings an action of trover for that conversion, he may charge in his
declaration that he was in possession of the property, either
in his own right or in his right as executor or administrator,
the one being
general and the other
special right, and for
both
he
and
no misjoinder;
safety
may charge
ways,
for in either way
an action upon a demand in his own
right,' and not in the right of another, for inasmuch as
in either ease his own possesson which has been invaded,
this which gives the cause of action,
and as
must of
in
his own right, and not in
necessity be upon a demand
that of ianother. In what other can be? Surely not that of
his testator or intestate, for no wrong has been done to
their property. By 4th and 25ith of Edward III, an executor or administrator may have trover for the goods of the
deceased taken in his lifetime.
it

is

a

it

it

is

it

is

it

is

it

it

a

it,
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Now, if one of the counts in this declaration had heen under these statutes for a conversion in the lifetinaie of plaintiff's intestate, and the other for a conversion of his own
property, then would there have been clearly a misjoinder,
because there would have been a demand in his own right,
joined with a demaiid in outer droit, to-wit, that of intestate.
And this is what is meant, and nothing more, when it is said
in the books that an executor or administrator cannot include counts on causes of action accruing to him in his private right and individual character, with counts on causes of
action which are laid to have been vested in him in his
representative character, viz., causes of action which accrued to the testator or intestate and are sued upon by their
executor or administrator, as his personal representative.
An executor or administrator, therefore, cannot in the same
action sue upon contracts made with his testator or intestate in his lifetime, and which have survived to him as his
personal representative, and contracts made with himself
in his individual capacity, because they are demands in
different rights. So neither can he unite in one action demands for the conversion of the propertv of his testator or
intestate in his lifetime, and for which a right of action
survives to him under the 4th and 25th of Edward III., with
demands for the conversion of his own property. To this
extent the authorities are abundant, but there is not one
that goes further. We are of opinion, then, that the circuit
judge was mistaken in supposing that the two causes of
action, as set forth in the declaration in this case, are for
demands accruing in different rights, and that he therefore
erred in refusing to give judgment in favor of the plaintiff
upon the verdict, and in arresting the same. And we now,
proceeding to correct this error, do direct a judgment here
in favor of the plaintiff for his damages assessed, and
costs.

,

CECIL

V.

BBIGGES.

Court of King's Bench.
2

1788.

Term Reports, 639,

Mamly obtained a rule to shew cause why these two actions fihould not be consolidated, because they were both in
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assumpsit; the cause of action arose in the same county;
the writs in both actions were sued out on the same day;'
and the defendant had been held to bail in both. The rule
likewise called on the plaintiff to shew cause why he should
not pay the costs of this application.
Lane now shewed cause, insisting that it was not necessary that the plaintiff should in all cases consolidate his
several causes of action, though they were of the same nature, and accrued at the the same time; for although his
witnesses to prove one contract might be able to attend the
first assizes yet perhaps a material witness to prove the
second cause of action might be absent. Such an application was never made before; and the court will not readily
grant the present, inasmuch as it will unnecessarily throw
a difficulty in the plaintiff's way of pursuing his right of action. At all events, however, the latter part of the rule, reBut
specting the costs, must be discharged.
The court said,, that, as by the rules of law the plaintiff
might have comprised both his causes of action in the same
declaration, it was oppressive to sue out two writs at the
same time. That the possibility of this rule being attended
mth any inconvenience to the plaintiff was no answer to this
application; because if any special reason why these two
actions should not be consolidated had existedi, the plaintiff
ought to have shewn it. And no inconvenience would arise,
even if the fact were as the plaintiff's counsel suggested,
namely, that all his witnesses might not be ready at the
assizes, because he might apply to put off the trial on that
ground. And as they were of opinion that it was an oppressive kind of proceeding, they made the rule absolute
with costs.

Section

7.

Bills of

Paktictjlabs.

AMERICAN E.OLLING MILL COB,PORATION
IRON AND METAL COMPANY.
Appellate Court of Illinois, Fir^t District.
120

Illinois Appellate,

Statement bt the Court.

v. OHIO
1905.

614.

Appellant brought an action
for slander against appellees. The declaration as amended
contained ten counts.
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March 16, 1904, an order was entered upon appellant to
file -within twenty days a bill of particulars of places at
which, and names of persons to whom, each of said slanderous remarks were uttered, and names of individuals,
firms or corporations which otherwise would have dealt
with the appellant but for the use of siaid slanderous words ;
the filing of said bill to be without prejudice to appellant's
right to amend it so as to set up matters coming to the
knowledge of appellant between the date of filing said bill
and the trial of said cause, provided the amendment be
upon reasonable notice. To the entry of this order appellant duly objected and excepted.
April 8, 1904, said suit was dismissed at appellant's costs
and judgment thereon for failure of appellant to comply
with the foregoing order. This appeal followed.
Ball, P. J., delivered the opinion of the court.
The several counts of the declaration charge that the
alleged defamatory words were spoken "November 25,
* * *
in the presence and hearing
1902, in SEiid county
of another, or divers persons, * • * and divers persons,
who had, previous to the speaking and publishing of said
words, been accustomed to deal, and others who would
otherwise have dealt with plaintiff in its business, have
since then, and wholly on that account, refused to have any
dealings with plaintiff," to the damage of plaintiff in the
sum of $100,000.

It

is plain that to whom and at what place the alleged
slanderous words were used are not set forth in the declaration, nor is any attempt made therein to state the name o^
any individual, firm or corporation that would have dealt
with appellant had such words not been spoken.
A bill of particulars may be demanded in all actions
where, by reason of the generality of the claim or charge,
the adverse party is unable to know with reasonable certainly what he is required to meet. C. S N. W. By. Co. v.
G. & E. Ry. Co., 112 111. 589, 604; Stiebeling v. LocJchaus, 21
Hun, 457. When required and furnished its effect is to
limit the plaintiff on the trial to proof of the particular
Morton v. McClure, 22
cause or causes therein mentioned.
111. 257 ; Waidner v. Pavly, 141 HI. 442 ; Eess Co. v. Dawson,
149 111. 145. Whether or not the plaintiff shall be ruled to
furnish a bill of particulars in a given case, is a matter resting in the sound l^al discretion of the court, and the action
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of the court in making or refusing the rule will not be reviewed in appellate jurisdictions unless it be shown dearly
that such discretion was abused. G. <& A. By. Co. v. Smith,
10 111. App. 359, 362 DuBois v. People, 200 111. 164.
1
Where the allegation of the declaration in an action for
slander are not specific enough fully to apprise the defendant of the cause of action in its statement of the actual
words uttered, or to whom or in whose presence, or the place
where uttered, the court may, and, upon proper application,
should order the filing of a jjill of particulars, so that the
defendant may have a fair chance to prepare for the trial.
It is almost necessary, of course, in an action of slander,

unless the plaintiff alleges the place where, the time when,
and the names of the persons to whom the slander was
uttered, to order a bill of particulars of the place where,
the time when, and the names of the persons to whom the
slander was uttered. Townsend on L. & S. (4th Ed.) 490.
In Gardinier v. Knox, 27 Hun, 500, the date the words
were spoken was given, and it was alleged that they were
spoken at the town of Eussell "in the presence of divers
good and worthy citizens. ' ' Upon motion the court ordered
a bill of particulars, saying: "The complaint gives little
information, for under it proof need not be confined to the
day stated ; it might be given as to any place in the town of
the
Russell and as to any persons shown to be present.
defendant knew the times and place where the occurrence
would be shown, he could obtain proof of his own where-

If

abouts."

In Tilton v. Beecher, 59 N. Y. 176, an action of crim. con.,
the trial court denied an application for a bill of particulars
solely upon the ground that it had no power to grant it
The court of appeals decided that the trial court possessed
the power, and for that reason reversed and remanded the
case. After an extended review of the authorities in England and in the United States, the court laid down the following rule: "A bill of particulars is appropriate in all
descriptions of actions where the circumstances are such
that justice demands that a party should be apprised of
the matters for which he is to be put for trial with greater
particularity than is required by the rules of pleading."
See, also, Gom. v. Snelling, 15 Pick. 321 ; Jones v. Piatt, 60
How. Pr. 277 ; Davies v. Chapman, 6 Ad. & B. 767 ; Stiebling

V. LocTthaus,

21

Hun, 457 ; Bex v. Hodgson,

3

Carr

&
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422; N. ¥. Infant Asylum v. Roosevelt, 35 Hun, 501.
The trial court did not err in ordering appellant to file a
biU of particulars in this case. Appellant saw fit to disobeythat order. Such disobedience fully justified the action of
the court in dismissing the suit.
The judgment of the circuit court is affirmed
Affirmed.^"
25.
Late origin. Chief Justice Gibbs, writing the opinion of the Court of
Common Pleas in Lovelock v. Cheveley, 1 Holt, 552, in the year 1817, said that
"the demanding and granting of particulars is idmost a new system within
the recollection of many of us."
The plaintiff is entitled in appropriate eases to particulars of a set-off
(Mercer v. Sayre (1808) 3 Johns. (N. Y.) 248) and even of affirmative defenses (see many New Tork cases cited in 3 Encyc. PI. * Pr. 525), but not
of matters to be shown under a traverse. (3 Encyc PI. & Pr. 526-527.)
Application should ordinarily be made before pleading to the merits. (Amer,
Hyde & Co. v. Chalkley (1903) 101 Va. 458), and when made later will be
looked upon with suspicion as intended for delay (Andrews v. Cleveland
(1830) 3 Wend. (N. T.) 437).
"Affidavits may sometimes be necessary to show that the party applying
for particulars is ignorant of the particular groimd of action or defense intended to be covered by the statement of claim or defense; but, if it appears,
upon the face of the pleadings that there is nothing to indicate the real
fail to see the necessity of an affidavit at
ground of complaint or defense.
aU. "—McDonald, J., in Ashton v. Nova Scotia Cotton Mfg. Co. (1890) 22
Nova Scotia, 311.

I

VILA

V.

WESTON.

Supreme Court of Errors of Comiecticut.
33 Connecticut,

1865.

42.

Assumpsit, against the defendant as surviving partner
of the finn of Imlay & Weston. The declaration contained
a special count upon a promissory note of the firm, and the
•

•

*

common counts in general assumpsit,
The plaintiff previous to the trial filed the following bill

of particulars

:

Boston, August 10, 1857.

Messrs. Lnlay & Weston, Hartford, Conn.
Bought of Joseph Vila.
Sir barrels tallow oil, 248 gaUs. at $1
$248.00

Carting

1-26
$249.26
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The case was tried, on the general issue closed to the
court, before Carpentee, J. On the trial the plaintiff offered in evidence under the common counts the note of Imlay &
Weston.
The defendant objected to its admission on the
ground that it was not stated in the bill of particulars, but
the court admitted it.
.

•

•

•

The defendant moved for a new triaL
Chamberlin, in support of the motion.
1.
The note should not have been admitted under the
common counts.
It was inadmissible under the special
sount by reason of variance, and was excluded under the
common counts by the bill of particulars, which stated the
plaintiff's whole claim under those counts and made no
reference to the note. A bUl of particulars limits a plaintiff to the particular matters set forth in it. * * * It will
not do to say that the description of the note in the special
count is suflScient notice to the defendant, since it was rejected as proof under that count on the ground of variance.
It therefore cannot be regarded as described in that count.

•

it it

it,

Goodman and Freeman, contra.
1.
The note was admissible in evidence under the con^
mon counts. The whole object of the bill of particulars was
to give the defendant notice in an informal way of the claim
that he would have to meet. Landon v. 8ag&, 11 Conn. 306.
Where this appears from the declaration no bill of particulars is necessary. Here the note is set out in the special
count with sufiicient accuracy to give the defendant notice
and
was not necessary that further notice should be
of
of
by the bill of particulars. The defendant cannot
given
claim to have been taken by surprise.

J.: A

•••••••••

is

it

is

bill of particulars
demandable by the
defendant of right, where there are general counts. It may
be asked for in respect to one or all the counts. If required
and ordered for all the counts,
limits the right of the
plaintiff to give evidence in respect to all. If not required
at all, the defendant waives, or rather does not exercise his
right, and if required in respect to one or a part of the
counts, the right
waived as to the others. So the plaintiff
voluntarily
a bill of particulars in respect to one
give
may
or all the counts, and he will be concluded to the samp exBxjTL.EE,

'
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it,
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it,
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it

it

if

is

is

is

is

it
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if

it

it

;

it

;

is

a

it,

tent as if the bill was demanded and ordered, and famislied
in compliance with the order, for it is in effect an amendment of his declaration. It is not unusual for a plaintiff to
give, or for the defendants to ask, a bill in respect to the
counts for goods sold, or work and labor done, without
reference to the money counts, and in such case the bill is
not operative as to them. In this case it does not appear
whether the bill was furnished voluntarily, or on request,
or in compliance with an order of the court; nor does it
appear whether it was asked for or given with reference to
all the counts or not. On its face it is applicable to the count
for goods sold, and that only, and there is no presumption
that it was asked for, ordered or intended for any other.
The court must be presumed to have acted rightly, and the
onus of showing the contrary is upon the defendant, and
as the motion does not show that the bill furnished was intended for the money counts and was operative in respect to
them, the first point of the defendant could not avail him if
right in respect to the principles involved.
But the defendant is wrong in respect to those principles.
Such a bill is doubtless in a general sense an amplification
quoad
of the general count and has the effect to make
the consideration of the alleged promise,
special one, but
to apprise the defendant of the nature of
its only purpose
that consideration and demand. It need not be technically
sufficient
gives
cannot be demurred to
accurate
he thinks
the necessary information to the defendant, and
or
more
specific,
made
does not he must move to have
to give the party
abide it. As the sole office of the bill
information which the pleadings by reason of their generality do not give, he cannot require the bill where the
contained in a single count. It
necessary information
not necessary, therefore, that the plaintiff should insert in
declared upon specially, or state in
his bill a note which
under the money counts
the bill that he shall offer
The defendant is informed by the
becomes necessary.
special count that the plaintiff claims to recover in that
law, that
action on that note, and he knows, as matter
objected to on the
and
the plaintiff has misdescribed
and
ground of variance, he will have a right to offer
under the money counts; and these
probably wiU offer
are all the material facts that he could learn from the most

carefully prepared biU of particnlars.
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These principles have been recognized in our sister states,
Thus,
although, the cases seem to have been overlooked.
in Tibbetts v. Pickering, 5 Cush. 83, a note was declared
upon specially, and the money counts were added. A rule
of the court prescribed that lie plaintiff in all cases where
there were general counts
the declaration should file
bill of particulars, and should not be permitted to give evidence applicable to them unless he did so. None was filed
in the case. On the trial the note declared upon was offered nnder the special count, and objected to on the ground
of variance. The court admitted
and the question
whether
was properly admitted or not was carried to the
supreme court. That court did not decide that question,
inbut held that
was unnecessary to do so, for that,
admissible a new trial could not be granted because the note
was admissible under the money counts notwithstanding
there was no bill of particulars. In respect to that question
the court said
The defendant had full knowledge of this
claim of the plaintiff from the pleadings.
The note itself
now sought to be recovered was set forth as
cause of
action in one of the counts. This superseded the necesbill of particulars, setting forth the note as
sity of filing
demand upon which the plaintiff would rely at the trial."
So in the People v. Mimroe,
Wend. 200, a note was declared upon specifically, and offered, objected to, and received under the money counts, although there as here there
was a bill of particulars which did not specify it. The case
went up to the supreme court on that ruling, and they sustained it. Savage, Ch. J., in giving the opinion of the court,
said: "The note was properly received in evidence, although not specified in the bill of particulars. The use of
bill of particulars
to apprise a party of the specific
demands of his adversary, when the pleadings are general,
particularly demanded, either
and leave uncertain what
in
declaration or notice of set-off, and has no application whatever when the demand
specifically set forth in
the pleadings." These principles and cases are dedsive on
the point.
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COUNTY OF WAYNE.

Supreme Court of Michigan.

1880.

44 Michigcm, 173.

J.: This record is remarkable. It shows that
the plaintiff sued the county by declaration on the common
counts, and it contains a bill of particulars furnished by
the plaintiff, a plea of the general issue, a demurrer to the
declaration but no joinder, a stipulation to put the case on
the "jury docket" for the May term of 1878, and a final
judgment on the demurrer against the plaintiff in August
of that year. The date of the plea does not appear, and
whether it preceded or followed the demurrer is therefore
not explained. In case it was put in before the demurrer,
the demurrer was not regular.
The plea to the merits
should have been withdrawn. If it was put in afterwards
the effect was to waive or supersede the demurrer.
There
cannot be an issue of fact and one of law on the same record
at the same time in respect to the same matter. They are
incompatible. One admits what the other denies. In the
order of the pleading the defense by demurrer is required
to be taken before going to issue upon the fact, and in case
a plea has been made and it appears desirable to demur
to the same count or counts the plea should be withdrawn
from the record. So long as it stands it excludes the right
to demur.
the plea is put in subsequent to the demurrer,
it overrules it. These are familiar rules, and the record
contains no explanation in terms to rescue the case from
Graves,

If

their operation.
But let it be assumed that the demurrer was in the record to be adjudicated. The claim is made that the bill of
particulars became incorporated in the declaration, and
that it hence appeared that the cause of action was not
suable against the county, and this seems to have been the
theory on which the court below proceeded in allowing the
demurrer. Of course this view is wholly inadmissible. The
object of the practice for the production of bills of particulars, is to obviate the uncertainty of general pleading. The
intent is to secure such information as will enable the parties to make an intelligent preparation for trial, and to

480
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enter upon the investigation before the court or jury with
The
an understanding as to what is really in controversy.
bill is often mentioned as being an amplification of the declaration or as entitled to be considered as a part of the
The bill
pleading. But such expressions are metaphorical.
is never in strictness a component of the pleading. It may
have the effect of a pleading in so far as it restricts the
proof to what it contains. To consider it as pleading would
be a circuitous return to the practice of special pleading
within certain limits ; and this would contradict one of the
necessary implications of the introduction of bills of particulars. The remedy by the method of general pleading was
to be improved without impairing its convenience and without bringing in the technicalities and refinements of pleading. No one has ever supposed the service of a biU of particulars constituted an actual amendment of the pleadings, or
that an amendment of the biU operated as a change of the
issue on the record. And a plea or demurrer to a bill of
particulars would be an anomaly. The declaration in the
record was no more subject to demurrer after the bUI of
particulars than it was before. It continued to be the usual
declaration on the common coxmts, and whatever question
there was or might be in regard to the right to sue the
county for matters described in the biU of particulars,
would have to be raised in some other way. It would naturally arise at the tritd. It was not impossible that the
bill might be entirely changed so as to obviate all objection.
The result is that the only point the demurrer could
raise was the abstract right to bring a suit by declaration on the common counts against the county, and in regard to that there is no room for discussion.
The right
is plain. Endriss v. Chippewa Covmty, 43 Mich. 317.
The judgment must be reversed with costs and the case
be allowed to proceed according to law.'*'
26.
Technical exactness in the bill of particulars is not to be insisted
upon, and the variance between the particulars furnished and the evidence
offered must actually tend to mislead in order that advantage may be taken
of it. In Tillow v. Hutchinson (1835) 15 N.
L. 180, the court said:—
' ' In McNair v. Gilbert, 3
Wend. E. 344, the notes were described in the
particular, as being on interest, when they were not so. The objection was
overruled; and the court say, 'the true rule on the subject, seems to be, that
variances are immaterial, unless they are calculated to mislead.'
In Day
V. Bower,
1 Camp. N. P. 69, in note, a mistake had been made in the
particular, by charging 83 I. 13 s. 6d, with the usual mercantile abbreviation
of atto, ditto, under a wrong name; thus reading as if the payment had

J.
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bem made to the person last named, instead
of the person named in the
next
prece^g line but one. Lord Ellbnbokough, refused to eiolude the eviaence of that payment, unless the defendant
would make affidavit that he
*"^ ^^ *^® particular.
In Davis v. Edwards 3 M. and S. 380,
■A
V.?*
in debt for rent; the premises were in A, but
were described as in B; but it
was considered immaterial,
unless the defendant would show he held other
premises of the plaintiff in B. In Temmy v. Gibbs, 3
Bing. E. 3, which was
ejectment for non-payment of rent, a variance between the
rent proved, and
the amount stated m the particular, was disregarded.
In MiUwood v. Walter,
2 Taunt. 224, the work was charged in the
particular, as done in August,
instead of May.
Mansfield, Chief Justice, said, 'the bill of particulars
must not be made the mstrument of that injustice, which, it is
intended to
prevent.
there had been two demands; one for work done in May, and
_
another in August, there might have been some ground for the objection.' —
and in case referred to, in Manning's Index, 240, the particular
specified
a bai of a certain day for 60 l, but the evidence was of a bill for 63 l,
of a different day, but the same year and month; and Abbott, Justice, held
the variance immaterial.
See other cases cases cited in 2 Saund. pi. and evid.
246.
do not say, that we ought to go the length of all these cases; but
think we may extract from them, this reasonable rule; that if the particular
is not calculated to mislead, it shall be deemed sufficient, imless upon affidavit
or other satisfaetoij evidence of surprise, by the adverse party."

If

I

I

DIBBLE

V.

KEMPSHALL.

Supreme Court of New York.
2

Hill,

1841.

124.

Declaration, money counts in assumpsit, annexing copies of two promissory notes, Which the plaintiff gave notic6
would be given in evidence on the trial. Plea in bar that
the defendants had procured a bill of the particulars bf the
plaintiff's demand, pursuant to the rules and practice of
the court, and, after setting out the bill of particulars, which
contained copies of the two promissory notes, alleging matter of defence to the two notes. Demurrer and joinder.
0. Eastings, for the plaintiff, said the plea was bad. It
shoidd have been pleaded to the count or declaration — not
to the notes.
(Anon. 19 "Wend. 226, and note.)
The CJoxtbt. The plea is bad, for the reason assigned by
the counsel.
A. Sampson,, for the defendants, took a distinction between this case and the one cited. Here there is a hiU of
particulars of the plaintiff's demand, which is an amplification of the declaration, and therefore the defendants
may plead to the notes.
OL

li. P.

31
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The Coubi.

The bill of particulars makes no difference.
We decided the same point in a case argued by Mr. Stevens. The defendant can only plead to the note where the
plaintiff counts upon it.
Judgment for the plaintiff.

BUCKNER

V.

MEREDITH.

Court of Common Pleas of Philadelphia.
1

1867.

Brewster, 306.

On the trial, before Beewstee, J., Edward McCabe, Esq.,
for plaintiff, offered in evidence a laook of original entries.
The first entry read thus : ' ' Balance from former account. ' '
John S. Powell, Esq., for defendant, objected. The entry
was ruled out.
The plaintiff then offered to give in evidence the items
composing this balance.
Mr. Powell objected that the bill of particulars did not
give those items in detail, but stated them thus: "Balance

from former account."
The objection was overruled,

the defendant
could have refused to plead, and have demanded a more
specific bUl.
because

