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COOLEY, C. J. This is an action of tres
pass.
The following is a statement of the
case, as made for the plaintiff, for the argu
ment in this court:
“The plaintiff and defendant are corpora
tions, which for 25 years and more have been
engaged in copper mining in Ontonagon coun
Each
each other.
ty.
Their‘ mines adjoin
owns ‘the land in fee on which its mine is situ
ated.
The plaintlff, in carrying on its mining
operations, left a wall of rock, from 15 to 18
feet thick, next to the boundary line of de
fendant,s mine.
This was left as a barrier
and protection to its mine against water or
The
other encroachments from the Minnesota.
Minnesota left no such barrier; it not only
line, but broke
worked up to the boundary
mine.
About the
through
into defendant’s
year 1866 the plaintiff, at about 40 feet above
its fourth level, and from 20 to 25 feet from the
bmmdary line, drilled a hole, of the ordinary
size, about one and one-half inches in diameter,
and when the blast was ﬁred it blew through
into the opening which had been previously
made by the defendant into the plaintlffs ter
ritory. The driil-hole was left through from
two to two and one-half feet of solid rock.
then the agent of plaintiff,
Capt. Chynoweth,
examined this hole and the surroundings, and
immediately gave orders to cease work there.
This was done as a further protection against
the defendant.
No work was done at this
point after that until the winter of 1883—1.
The plaintiff had no knowledge of any fur
ther trespass at this point until February, 1884,
under the circumstances related hereafter.
The
pump of the defendant was stopped in 1870,,
and that of the plaintiff in 1871 or 1872.
Plain
tiffs mine ﬂlled up to the adit level in about
ﬁve years.
has
Since 1870 the defendant
worked its mine more or less upon tribute, and
so did the plaintiff, until May, 1880, when it
resumed work. In order to avoid liability for
the trespass committed by it at the plaintiffs
fourth level. (being the defendant’s ﬁfth level,)
the defendant sought to show, and did show,
another hole at the ﬁrst level, between the two
A continuation of the inquiry showed
mines.
that this hole also was about 20 feet from the
boundary line, on the plaintiffs side, and that
had here trespassed 20 feet upon
defendant
plaintiffs land.
We do not think that the his
tory of mining upon Lake Superior will dis
close another instance of such reckless disre
gard of the rights of an adjoining mine-owner.
This encroachment and trespass by the de

fendant at the defendant,s ﬁfth level occurred
about the year 1859.
“In Hay, 1880, the plaintiff resumed mining
operations and commenced to pump the water
from its mine.
The six-inch pump, formerly
used by the mine, and which had always been
adequate to keep the mine unwatered, proved
wholly inadequate, and it was compelled to get;
a 12-inch pump, and even this was not suﬂicieut
in the spring; and in 1882 the water gained
on them 120 feet, and in 1883, 222 feet, with
Capt. Par
the pump working night and day.
nell, the agent of the plaintiff,s mine, was
thoroughly acquainted with it, having worked
in the mine years before; he soon became con
vinced that the bulk of the water came from
the defendant,s mine.
He found that the wa
ter came from the fourth level.
He cleaned
out the level, and, on reaching the point where
the drill-hole had been made years before, he
found that the rock had been all blasted away
from the .\Iiune§sota side, and that the water
was rushing through an opening from 20 to 25
When discovered
feet high and 12 feet wide.
there was a volume of water seven feet wide
ﬂowing from the Minnesota into the National.
When the defendant made its second encroach
ment at this point does not clearly appear;
according to the defendant’s witness Spargo it
This witness was an
was in 1871 or 1872.
employe of the defendant, and one of its tribu
ters. He says he saw the hole from the Min
nesota side, and it was then six to eight feet
Wil
high, and from four to ﬁve feet wide.
liam George, a witness for defendant. last saw
It was then about a
the hole in 1870 or 1871.
The witness was then work
foot in diameter.
ing for the defendant as tributer and captain.
Thomas James was in charge of the mine.
He admits that the defendant’s tributers were
This same Capt. James
then mining there.
has been in charge of the defendant,s mine as
agent ever since.
“It was not denied in the court below, and
we presume will not be in this court, that the
defendant committed these several acts of tres
But, in proof of the fact, we refer to
pass.
the admission of the agent Harris, the evidence
that the track of a tram-road, sollars, and a
system of timbering were found constructed
from the ﬁfth level of defendant’s mine into
this opening, and the testimony of plaintiff,s
Furthermore,
already referred to.
witnesse
it is beyond dispute that the defendant know
ingly and willfully committed these acts of
trespass, and broke down the barrier which
the plaintiff had so carefully left to protect its
mine for all future time, and against all possi
ble dangers.
“About 1870 the defendant concluded to
abandon regular mining, stopped its pumps.
and commenced what is known among miners
It placed its tributers
as robbing the mine.
at work at the bottom of the mine, took out
all the copper ground that could be found, took
out the supports of the roof of the mine, and
allowed it to settle or cave in. This was all
done under the direction of the defendant,s
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for the ﬂowage of water into the plaintiff,s
agent, James.
The deiendant’s mine is situ
The result
mine until the ﬂowage actually took place, but
ated upon a hill or mountain side.
when the ﬁowage occurred as a result of de
was that the surface of the ground became de
De
fendant’s wrongful act it was a trespass, and
pressed, and openings were made in it.
fendant,s agent, James, testlﬁed to openings of
if it continued from day to day there was a
continuous trespass for which repeated actions
this character on the surface of the Minnesota,
mignt be maintained.
amounting in all to over 500 feet in length;
Upon these positions the plaintiff plants its
Into these open
some were 3 or 4 feet wide.
case, and unless they are sound in law the re
ings the water from rains and melting snow
All right of re
ran into the defendant,s mine, and from thence covery cannot be supported.
covery for the original trespass, which consist
ﬂowed into the plaintilT’s mine, through the
ed in breaking through into the plaintiff,s urine,
opening at its fourth level. But for these open
was long since barred, and it is not claimed
ings the water would have run down the hill
that there was, from the time of the ﬁrst
side.
As one of defendant,s own witnesses ex
wrong, a continuous trespass which can give a ,
pressed it, ‘There has been a general falling
right of action now.
away of the bluff.‘
The merely leaving an
There were no such open
opening between the two mines is not the
In fact,
ings on the surface of the National.
wrong for which suit is brought, but it is the
we everywhere ﬁnd the plaintiff conductmg its
ﬂowing of water through the opening which is
mining operations with due regard to the
rights of adjoining owners; while we ﬁnd
complained of as a new trespass;
the original
in wrongful act of the defendant in breaking
its operations
the defendant conducting
through being the cause, and the injurious con
the most reckless disregard of such rights."
The above is a suﬂicient statement of the sequence when it happened, connecting itself
facts for a discussion of the principal question
with the cause to complete the right of action.
in the case, viz: Is the piaintiffs right of ac
In support of its contention that the case
tion barred by the statute of limitations?
before us may be regarded as one of con
The count in the declaration on which the
tinuous trespass from the ﬁrst, several au
parties went to trial alleged that the defend
thorities are cited for the plaintiff, which
ant, on March 15, 1882, and on divers days
Among them is
may be brieﬂy noticed.
and times between that day and the com
Holmes v. Wilson, 10 Adol. & E. 503. It ap
peared in that case that a turnpike company
mencement of suit, with force and arms broke
down the partition wall between the mine of
had built buttresses on the plaintiff,s land for
the plaintiff and the mine of the defendant,
the support of its road. The act was a tres
damages
and let the water from its said mine into the
pass, and the plaintiff recovered
therefor; but this. it was held, did not pre
mine of the plaintiff, and then and there ﬁlled
the mine of the plaintiff with water, greatly
clude its maintaining a subsequent action for
damaging its timbering, workings, walls, and
the continuance of the buttresses where they
machinery, hindered and prevented the plain
had been wrongfully placed.
’l‘he ground of
tiff from carrying on and transacting its law
the decision was that in the ﬁrst suit dam
ful and necessary affairs and business, caused ages could be recovered only for the con
the plaintiff great damage and expense in re
tinuance of the trespass to the time of its
moving water from its mine. etc.
institution. There could be no legal pre
The defendant pleaded the general issue,
sumption that the turnpike company would
with notice that the statute of limitations persist in its wrongful conduct, and conse
would be relied upon. The plaintiff recovered
quently, prospective damages, which would
a large judgment.
Konly be recoverable on the ground of such
1. The time limited for the commencement
pe1sistent wrong-doing, would not have been
of suit for trespass upon lands in this state is within the compass of the ﬁrst recovery..
two years from the time the right of action ‘The cases of Bowyer v. Cook, 4 C. B. 236;
accrues.
How. St. § 8714.
This action was
Thompson v. Gibson. 7 Mees. & W. 456;
commenced in May, 1884, and it is not claimed
Russell v. Brown, 63 Me. 203; and Powers
that damages for the original trespass can be
v. Council Bluffs, 45 Iowa, 652, are all de
recovered in it.
The contention of the plain
cided upon the same principle. Cumberland,
tiff may be succinctly stated as follows: (1)
etc., Co. v. Hitchings, (35 Me. 140, was one of
Had the plaintiff instituted suit within two the wrongful ﬁlling up of a canal by a tres
years from the original trespass. the recovery
passer.
it was held that the trespasser was
would.have been limited to such damages as under legal obligation to remove what he
were the direct and immediate result of the
had unlawfully placed on the plaintiffs prem
trespass.
The subsequent ﬁowage of water
ises, and that, so long as he suffered the
through the opening was not the direct, imme
obstruction to remain, he was guilty of a‘
diate, or necessary result of breaking down the
continuous trespass from day to day.
barriers; therefore no damages could have
In Adams v. Railroad Co., 18 Minn. 260
been recovered therefor in an action so brought.
(Gil. 236,) and Troy v. Railroad Co., 23 N.
H. 83, railroad companies which, by tres
(2) Two trespasses may be the result of one
act.
In other words, one trespass may cause pass, had entered upon the lands of indi
., another,
and he who commits the wrongful
viduals and constructed and begun the oper
act in such a case will be responsible for both
ation of railroads. were held liable as tres
trespasses.
passers from day to day so long as the oper
(3) In this case no action accrued
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The prin
ation of the road was continued.
ciple of decision in all these cases is clear
In each of them
and not open to question.
there was an original wrong, but there was
also a persistency in the wrong from day to
day; the plaintiffs possession was continu
ally invaded, and his right to the exclusive
occupation and enjoyment of his freehold
upon and limited.
continually encroached
Each day, therefore, the plaintiff suffered a
new wrong, but no single suit could be made
to embrace prospective damages, for the rea
son that future persistency in the wrong
could not legally be assumed.
To make these cases applicable, it is nec
essary that it should appear that the action
of the defendant has been continuously
wrongful from the ﬁrst. Whether it can be
so regarded will be considered further on.
The plaintiff, however, does not. as we have
seen, rely exclusively upon this view. Its
case is likened by counsel to that of a farmer,
whose fences are thrown down by a tres
passer; the cattle of the trespasser on a
subsequent day entering through the open
ing. In such a case it is said there are two
trespasses:
the one consisting in throwing
down the fences, and the other in the entry
of the cattle: and the right of action for the
latter would accrue at the time the entry was
actually made. The plaintiff also cites and
relies upon a number of cases in which the
act of the party which furnishes the ground
of complaint antedates the injurious conse
quence, as the original trespass in this case
antedated the ﬂowing from which the plain
tiff has suffered damage.
One of these cases is Bank of Hartford Co.
v. Waterman, 26 Conn. 324.
In that case
action was brought against a sheriff for a
false return to a writ of attachment. The
falsity consisted in a misdescription of the
land attached.
When suit was brought, the
period of limitation, if it was to be com
puted from the time the return was made,
had already run; but under the statute the
plaintiff was entitled to bring suit only aft
er he had taken out execution and had a re
turn made upon it, which would show a
necessity for a resort to the attached lands.
It was only after such a return of execution
that the plaintiff would suffer even nominal
damage from the oﬂlcial misfeasance; and
it was therefore a necessary consequence
that the time of limitation must be comput
ed from that time, and not from the time of
the false return.
Another case is that of McGuire v. Grant,
25 N. J. Law, 356, which is to be referred to
the same principle. The defendant removed
the lateral support to the0plaintiff’s land by
an excavation, made within his own bound
_aries. Injury subsequently resulted to the
plaintiff in consequence.
The statute of lim
itations was held to run from the time the
damage occurred; the excavation not being
The
of itself a tort until damage resulted.
case of Bonomi v. Backhousc, El. Bl. & El.
LAw DAM.—5
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was like the last in principle,
and was
v
in the same way.
The plaintiff also, in this connection, likens
its case to that of one who, in consequence
of a ditch dug upon his neighbor’s land, has
water collected and thrown upon his prem
ises to his injury.
It is not the act of dig
ging the ditch that sets the time of limita
tion to running in such a case, but it is the
happening of the injurious consequence.
The case supposed, however, is not a case of
trespass.
The act of digging the ditch was
not in itself a wrongful act. The owner of
land is at liberty to dig as many ditches as
he pleases on his own land, and he becomes
a wrong-doer only when, by means of them,
he causes injury to another.
If he ﬂoods his
neighbor,s land the case is one of nuisance,
and every successive instance of ﬂooding is
a new injury.
But here, as in the case of a
continuous trespass,
prospective
damages
cannot be taken into account, because it
must be presumed that wrongful conduct
will be abandoned rather than persisted in,
and that the party will either ﬁll up his
ditches or in some proper way guard against
the recurrence of injury. Battishill v. Reed,
18 C. B. 696.
Cases of ﬂooding lands by
.dams or other obstructions to running water
are cases of this description. Baldwin v.
Calkins, 10 Wend. 169; Mersereau v. Pear
sall, 19 N. Y. 108; Plate v. Railroad Co., 37
N. Y. 472.
So are cases of diverting water, to
the ﬂow of which upon his premises the plain
tiff is entitled. Langford v. Owsley, 2 Bibb,
215.
So are cases of the wrongful occupation
of a public street, whereby the access of
the plaintiff to his premises is obstructed.
Carl v. Railroad Co., 46 \‘\'is. 625; S. C. 1 N.
W. 295. Other cases cited for the plaintiff,
and resting on the same principle, are They
er v. Brooks, 17 Ohio, 489; Blunt v. McCor
mick, 3 Denio, 283; Winchester v. Stevens
Point, 58 Wis. 350, 17 N. W. 3, 547; Union
Trust Co. v. Guppy, 26 Kan. 75-i; Spilman v.
Navigation Co., 74 N. C. 675; Loweth v.
Smith, 12 Mees. & W. 582.
The case of Whitehouse v. Fellowes, 10 O.
B. (N. S.) 765, was one of nuisance.
A turn
pike company made a covered drain with
gratings at intervals and catchpits. In con
sequence of the insuiiiciency of the catch
pits, or of their not being kept in proper con
dition, the plaintiffs colliery was ﬂooded
every time there was a heavy shower.
In
an action for this ﬂooding it was held that
every damage was a new injury and gave a
new right of action.
The ruling sustained
the position taken for the plaintiff in the
case, which was thus succinctly stated by
counsel arguendo: “The distinction which
pervades the cases is this: Where the plain
tiff complains of a trespass, the statute runs
from the time when the act of trespass was
committed, except in the case of a continuing
trespass.
But where the cause of action is
not in itself a trespass’ as an act done upon
a man’s own land, and the cause of action is
622,

decided
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the consequential injury to the plaintiff,
there the period of limitation runs from the
time the damage is sustained."
The case before us was one of admitted
trespass, from which immediate damage re
sulted.
Had suit been brought at that time,
all the natural and probable damage to re
sult from the wrongful act would have been
taken into account, and the plaintiff would
for it. [_But there was no
have recovered
continuous trespass from that time on. The
defendant had built no structure on the
plaintiffs premises, was occupying no part
of them with anything it had placed there,
and was in no way interrupting the plain
tiff,s
occupation or enjoyment. All it had
left there was a hole in the wall. But there
is no analogy between leaving a hole in a
wall on another’s premises and leaving
houses or other obstructions there to in
cumber or hinder his occupation; the phys
ical hindrances are a continuance of the
original wrongful force, but the hole is only
the consequence of a wrongful force which
ceased to operate the moment it was made.
If, therefore, the plaintiff had brought suit
more than two years after the original tres
pass, and before the ﬂooding of its mine by
water ﬂowing through the opening had be
gun, and if the statute of limitations had
been pleaded, there could have been no re
covery.
The action for the original wrong
would then have been barred, and there had
been no repetition of the injury in the mean
time to give a new cause of action. The
more continuance of the opening in the wall
could not be a continuous damage. Lloyd
v. Wigney, 6 Bing. 489.
The right of action, if any, for which the
plaintiff can complain, must therefore arise
from the ﬂowing itself as a wrongful act;
there being no longer any action for the orig
inal breaking, and no continuous acts of
wrong from that time until the ﬂowing be
gan.
The ﬂowage caused a damage to the
plaintiff; but damage alone does not give a
right of action; there must be a concurrence
of wrong and damage.
The wrong, then,
must he found in leaving the opening uncles
ed and permitting the water to ﬂow through.
It must therefore rest upon an obligation on
the part of the defendant either to close the
opening, because persons for whose acts it
was responsible had made it, or to restrain
water which had collected on its own prem
ises from ﬂowing upon the premises of the
plaintiff to its injury.
The latter seems to be
the ground upon which the Plaintiff chieﬂy re
lies for a recovery.
In the argument made for the plaintiff in
this court stress is laid upon the fact that the
damage which has actually resulted from the
ﬂooding could not have been anticipated at
the time of the original trespass, and there
ore could not then have been recovered

for.

This consideration,
it is urged, ought to be
But, while we agree that it is to be
decisive.
considered in the case for what it is worth, it

is by no means necessarily conclusive) The
plaintiff must ﬁx some distinct wrong upon
the defendant within the period of statutory
limitation, or the action must fail; and there
is no such wrong in this case unless the fail
ure to prevent the. ﬂowing constitutes
one.
The original act of wrong is no more in ques
tion now, after having been barred by the
statute, than it would have been if damages
had been recovered or settled for amicably;
nor do we see that it can be important in a
case like the present, where the wrong must
be found in the injurious ﬂowing, whether
there was or was not a wrong originally. If
there was, it stands altogether apart from the
wrong now sued for, with an interval be
tween them, when no legal wrong could have
been complained of.
The mere fact that.an
opening was made by the defendant between
the two mines, would not of itself have been
a trespass unless the defendant invaded the
plaintiffs premises in making it. Each party
had a right to mine on its own side to the
boundary, (Wilson v. Waddeli, L. R. 2 App.
Cas. 95;) and if the plaintiff had ﬁrst done so,
the defendant might have done the same at
the same point, and in that way have made
rightfully.
an opening
The difference
be
tween the case supposed and this, is that here
the defendant was found to have gone beyond
the boundary and committed a trespass.
But
suppose the defendant had then made com
pensation for the trespass, so far as it was
then damaging; how would the case have
‘
differed from the present?
The opening would
1 remain,
through
made by the defendant,
which, if the water was allowed to collect in
his mine, it must eventually pass; and if he
was under obligation to keep it within the
bounds of his own premises, he would be lia
ble for allowing it to pass; otherwise not.
was not actually
‘ The fact that compensation
made for the breaking away of the plaintiifs
barrier is immaterial when the statute has
. run, as has been already explained.
The case of Clegg v. Dearden, 1‘2 Q. B. 576,
is not unlike in its facts the case before us.
In that case, also, there had been a wrongful
breaking through from one mine to another,
and an injurious ﬂowage of water through
the opening.
The facts were found by special
verdict, and Lord Denman,
in pronouncing
judgment, said: “The gist of the action, as
stated in the declaration, is the keeping open
and unﬁlled up of an aperture and excava
tion made by the defendant into the plain
tiffs’ mine. By the custom the defendant was
entitled to excavate up to the boundary of’
his mine without leaving any barrier; and
the cause of action, therefore, is the not ﬁll
ing up of the excavation made by him on the
plaintiffs’ side of the boundary and within
their mine. It is not, as in the case of Holmes
v. Wilson, 10 Adol. & E. 503, a continuing of
wrongfully placed by the defend
something
ant upon the premises of the plaintiff.
Nor
is it a continuing of something placed upon
the land of a third person to the nuisance of
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the plaintiff, as in the case of Thompson v.
Gibson, 7 .\lces. & W. 456.
There is a legal
obligation to discontinue a trespass or remove
a nuisance;
but no such obligation upon a
trespasser to replace what he has pulled
down or destroyed upon the land of another,
though he is liable in an action of trespass to
compensate in damages for the loss sustained.
The defendant having made an excavation
and aperture in the plaintiffs’ land was liable
to an action of trespass;
but no cause of ac
tion arises from his omitting to re-enter the
plaintiffs‘ land and ﬁll up the excavation.
Such an omission is neither the continuation
of a trespass nor of a nuisance;
nor is it the
breach of any legal duty.
It was, however,
contended on the part of the plaintiffs, that,
admitting this to be so, there nevertheless
was a legal obligation or duty upon the de
fendant to take means to prevent the water
from ﬂowing from his mine into that of the
plaintiffs through the aperture he had made ;"
but “the plaintiﬂ!s have not alleged any such
duty or obligation in their declaration, nor is
their action founded upon the breach of any
such duty, if it exists, but upon the omission
to ﬁll up the aperture made by them in the
plaintiffs’ mine.
It appears to us that the
defendant, upon the facts found by the jury,
is entitled to have the verdict entered for
him upon the plea of not guilty."
If this case was rightly decided, it should
rule the one before us. It has been followed
by the supreme court of Ohio in Williams v.
Coal Co., 37 Ohio St. 583, in a case which also
closely resembles this upon its facts, and is
not distinguishable in principle.
It seems to
us that these cases are sound in law as well
as conclusive.
The only wrongful act with
which the defendant is chargeable, was com
mitted so long before the bringing of suit that
action for it was barred. Had suit been
brought in due time, recovery might have
been had for all damages which could then
have been anticipated as the natural and
probable result of the wrongful act. If the
particular damages which have been suffered
could not then have been anticipated, it is be
cause it could not then be known that the de
fendant would cease mining operations and
the plaintiff would not. There could be no
ﬂowing from one mine into the other while
both were worked; and had the plaintiff
ceased operations and the defendant contin
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ued to work, the defendant would have suf
fered the damage instead of‘ the plaintiff.
But neither party was under obligation to
keep its mine pumped out for the beneﬁt of
its neighbor.
Either was at liberty to discon
tinue its operations and abandon its mine
whenever its interest should seem to require
it.
And had the plaintiff brought an action
within two years from the time of trespass,
its recovery would necessarily have been had
with this undoubted right of abandonment in
view. But a jury could not have awarded
damages for any exercise of a right, and
they could not, therefore, have given dam
ages for a possible injury to ﬂow from such
an abandonment.
This is on the plain prin
ciple that the mere exercise of a right cannot
be a legal wrong to another, and if damage
shall happen, it is damnum absqne injuria.
This view of the case is conclusive;
but
there is another
that is equally so. The
wrong to the plaintiff consisted in breaking
down the wall which had been left by it in its
operations.
If any damage might possibly
result from this which was not then so far
probable that a jury could have taken it into
account in awarding damages, the plaintiff
was not without redress. It would have been
entitled in a suit then brought to recover the
cost of restoring the barrier which had been
taken away; and if it had done so, and made
the restoration, the damage now complained
of could not have happened. It thus appears
that complete redress could have been had in
a suit brought at that time; and, that being
the case, ‘he plaintiﬂ! is not entitled to recov
er now for an injury for which an award of
means of prevention was within the right of
action which was suffered to become
barred)
The right which then existed, being a right to
recover for all the injury which had then been
suffered, including the loss of the dividing
barrier, it would not have been competent for
the plaintiff, had suit then been brought, to
leave the loss of the barrier out of account,
awaiting possible special damages to ﬂow
therefrom as a ground for a new suit. The
wrong which had then been committed was
indivisible; and the bar of the statute must
be as broad as the remedy was which it ex

tinguishes.
The judgment must be set aside and a new
trial ordered.
The other justices concurred.
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JOSEPH SCHLITZ BREWING
(32

COMPTON.
N. E. 693. 142 Ill.

Supreme Court of Illinois.

'

CO.

v.

511.)

Nov. 2, 1892.

Appeal from appellate court, Third dis
trict.
Action on the case by Sophie Compton
against the Joseph Schlitz Brewing Com
pany.
Plaintiff obtained judgment, which
was afﬁrmed by the appellate court.
De
fendant appeals.
Reversed.
The other facts fully appear in the follow
ing statement by MAGRUDICR, J.:
This is an action on the case, begun on
April 17, 1890, in the circuit court of San
gamon county, by the appellee against the
appellant company.
In the trial court the
verdict and judgment were in favor of the
plaintiff, which judgment has been aﬂirmed
by the appellate court.
The declaration
consists of two counts.
The ﬁrst count al
leges that plaintiff was possessed of certain
premises in Springﬁeld, in which she and
her family resided, and that the defendant,
to wit, on April 20, 1885, wrongfully erected
a certain building near said premises in so
careless, negligent, and improper a manner
that on said day and afterwards, “and before the commencement of this suit," large
quantities of rain water ﬂowed upon,
against, and into said premises and the
walls,
roofs,
beams,
papering,
ceilings,
ﬂoors, stairs, doors, cellar, basement,
and
other parts thereof, and weakened, injured,
and damaged the same, by reason whereof
said messuage and premises became and
are damp and less ﬁt for habitation. The
second count alleges that plaintiff was the
possessor, occupier, and owner of
saidm.es
suage and premises, in which she‘and her
family dwelt, and the defendant, to wit, on
said day, caused quantities of water to run
into, against, and upon the same, and the
walls, roofs, ﬂoors, cellars, etc., thereof, and
thereby greatly weakened injured, wetted,
and damaged the same. By reason where
of said premises became and were and are
damp, incommodious,
and less ﬁt for habi
tation. The plea was not guilty. The
proof tends to show that plaintiff’s building
is a two-story brick building, with a cellar
underneath, the front room on the ﬁrst ﬂoor
being used as a butcher,s shop, and the rest
of the building being used as a dwelling;
that her building was erected several years
before that of the defendant; that defend
ant,s building is on the lot west of plain
tiff,s lot, and is about 60 feet long, having
an oﬂice in front and a beer-bottling estab
lishment in the rear, and has one roof,
which slants towards plaintiff,s property;
that there are three windows on the west
side of plaintiff,s house, besides the three
cellar windows; that her wall is a little
over two feet from the west line of her lot;
that when it rains the water ﬂows against
her west wall, and some of it into her win

dows and cellarfrom the roof of defend
ant,s building; that the cave trough is so
far below the cave that the water runs over
it into the windows, etc.
Palmer & Schutt, for appellant.
& Hamilton, for appellee.

MAGRUDER, J. (after stating
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the facts).
was introduced of damage done to
plaintiﬂ!,s property after the commencement
of the suit by reason of rain storms then
occurring. The defendant.asked, and the
court refused to give, the following instruc
tion: “The court instructs the jury that the
suit now being tried was commenced in the
month of April, 1890, and that they are not
to take into consideration the question as to
whether or not any damage has accrued to
plaintiff,s property since the commencement
of this suit." The question
presented
is
whether plaintilI wasentitled to recover
only such damages as accrued before and
up to the beginning of her suit, leaving sub
sequent damages to be sued for in subse
quent suits, or whether she was entitled to
estimate and recover in one action all dam
ages resulting both before and after the
commencement
of this suit.
The rule orig
inally obtaining at common law was, that
in personal actions damages could be recov
ered only up to the time of the commence
ment of the action.
3 Com. Dig. tit. “Dam
ages," D.
The rule subsequently prevail
ing in such actions is that damages accru
ing after the commencement of the suit may
be recovered, if they are the natural and
necessary
result of the act complained of,
and where they do not themselves
consti
tute a new cause of action.
Wood’s Mayne,
Dam. § 103; Birchard v. Booth, 4 Wis. 6"‘;
Slater v. Rink, 18 Ill. 527; Fetter v. Beale,
1 Salk. 11; Howell v. Goodrich, 69 Ill. 556.
In actions of trespass to the realty, it is said
that damages may be recovered up to the
time of the verdict, (Com. Dig. 363, tit.
"Damages," D;) and the reason why, in
such cases, all the damages may he recov
ered in a single action, is that the trespass
is the cause of action, and the injury result
ing is merely the measure of damages.
5
Am. & Eng. Enc. Law, p. 16, case cited in
note 2.
But in the case of nuisances or re
peated trespasses
recovery can ordinarily
be had only up to the commencement
of the
suit, because every continuance
or 1,epe1i_
tion of the nuisance gives rise to a new
cause of action, and the plaintiff may bring
successive actions as long as the nuisance
lasts.
McConnel v. Kibbe, 29 Ill. 483, and
33 Ill. 175; Railroad Co. v. Moﬂitt, 75 UL
524; Railroad Co. v. Schaffer, 124 Ill. 112, 16
N. E. 239.
The cause of action, in case my
an ordinary nuisance, is not so much the
act of the defendant as the injurious consequences resulting from his act, and hence
the cause of action does not arise until such
occur; nor can the damages
consequences
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the date of bringing
Am. & Eng. Enc. Law, p.

beyond
5

and cases in notes.
It has been held,
however, that where permanent structures
are erected, resulting in injury to adjacent
realty, all damages may be recovered in a
single suit. Id. p. 20, and cases in note.
But there is much confusion among the
authorities which attempt to distinguish be
tween cases where successive
actions lie
and those in which only one action may be
maintained. T
confusion seems to arise
from the
views entertained in re
gard to the
differtt
circ mstances under which the
Injury suffered by the plaintiff from the act
of the defendant shall be regarded as a per
manent injury.
“The chief difﬁculty in this
subject concerns acts which result in what
effects a permanent change in the plaintiffs
land, and is at the same time a nuisance or
trespass." Sedg. Dam. (8th Ed.) § 94. Some
cases hold it to be unreasonable to assume
that a nuisance or illegal act will continue
forever, and therefore refuse to give entire
damages as for a permanent injury, but al
low such damages for the continuation of
the wrong as accrue up to the date of the
bringing of the suit Other cases take the
ground that the entire controversy should
be settled in a single suit, and that damages
should be allowed for the whole injury,
past and prospective, if such injury be prov
en with reasonable certainty to be penna
nent in its character. Id. § 94. We think,
upon the whole, that the more correct view
is presented in the former class of cases. 1
Suth. Dam. 199-202; 3 Suth. Dam. 369-399;
1 Sedg. Dam. (8th Ed.) ~§§ 91-94;
Uline v.
Railroad Co., 101 N. Y. 98, 4 N. E. 536;
Duryw. v. Mayor, 26 Hun, 120; Blunt v. Mc
Cormick, 3 Denio, 283; Cooke v. England,
92 Am. Dec. 630, notes;
Reed v. State, 108
N. Y. 407, 15 N. E. 735; Hargreaves v. Kim
berly, 26 W. Va. 787; Ottenot v. Railroad
Co., 119 N. ‘Y. 603, 23 N. E. 169; Cobb v.
Smith, 38 Wis. 21; Canal Co. v. Wright, 21
N. J. Law, 469; Wells v. Northampton Co.,
151 Mass. 46, 2'5 N. E. 724; Barrick v. Schif
ferdecker, 123 N. Y. 52, 25 N. E. 365; Silsby
.\1anufg Co. v. State, 104 N. Y. 562, 11 N.
E. 264; Aldworth v. City of Lynn, 153 .\Iass.
53, 26 N. E. 229; Town of Troy v. Railroad
Co., 23 N. H. 83; Cooper v. Randall, 59 Ill.
317; Railroad Co. v. Hoag, 90 ill. 339.
We
do not wish to be understood, however, as
holding that the rule laid down in the sec
ond class of cases is not applicable under
some circumstances, as in the case of per
manent injury caused by lawful public
structures, properly constructed and perma
nent in their character. In Uline v. Rail
road Co., supra, a railroad company raised
the grade of the street in front of the plain
tiff’s lots so as to pour the water therefrom
down over the sidewalk into the basement
of her houses, ﬂooding the same with water,
and rendering them damp. unhealthy, etc.,
and injuring the rental value, etc. In dis
17,

69

cussing the question of the damages to
which the plaintiff was entitled the court
say: “The question, however, still remains,
what damages?
All her damages upon the
assumption that the nuisance was to be per
manent, or only such damages as she sus
tained up to the commencement of the ac
tion? ' * ‘ There has never been in this
state before this case the least doubt ex
pressed
in any judicial decision ' ' '
that the plaintiff, in such a case, is entitled
to recover only up to the commencement
of
the action. That such is the rule is as well
settled here as any rule of law can be by repeated and uniform decisions of all the
courts, and it is the prevailing doctrine else
where." Then follows an exhaustive re
view of the authorities, which sustain the
conclusion of the court as above announced.
In Duryea v. Mayor, supra, the action was
brought to recover damages occasioned by
the wrongful acts of one who had dischar
ged water and sewerage upon the land of
another, and it was held that no recovery
could be had for damages occasioned by the
discharge of the water and sewage upon the
land after the commencement of the action.
In Blunt v. McCormick, supra, the action
was brought by a tenant to recover dam
ages against his landlord because of the lat
ter,s erection of buildings adjoining the de
mised premises,
which shut out the light
from the tenant,s windows and doors; and
it was held that damages could only be recovered
for the time which had elaped
when the suit was commenced, and not for
the whole term.
In Hargreaves v. Kimber
ly, supra, the action was case to recover
damages for causing surface water to ﬂow
on plaintiff,s lot, and for injury to his trees
by the use of coke ovens near said lot, and
for injury thereby to his health and com
fort; and it was held to be error to permit
8. witness to answer the following question:
“What will be the future damage to the
property from the acts of the defendant?"
the court saying: “In all those cases where
the cause of the injury is in its nature per
manent,
and a recovery
for such injury
would confer a license on the defendant to
continue the cause, the entire damage may
be recovered in a single action; but where
the cause of the injury is in the nature of a
nuisance, and not permanent in its charac
ter, but of such a character that it may be
supposed that the defendant would remove
it rather than suffer at once the entire dam
age which it may inﬂict if permanent, then
the entire damage cannot be recovered in a
single action; but actions may be maintain
ed from time to time as long as the cause
of the injury continues." In Wells v.
Northampton Co., supra, where 9. railroad
company maintained a culvert under its em
bankment, which injured land by dischar
ging water on it, it was held that the case
fell within the ordinary rule applicable to
continuing nuisances and continuing tres

PRE$ENT AND PROSPECTIVE DAMAGES.

1

a

till

was intended.
It cannot be said that the
cave trough was a structure vof such a per
manent character that it might not be chau
ged, nor can it be aid that the defendant
would not remove the cause of the injury
rather than submit to a recovery of entire
damages for a permanent injury, or suffer
repeated recoveries during the continuance
of the injury.
The facts in the record tend
to show a continuing nuisance, as the same
is deﬁned in Aldworth v. City of Lynn, su
pra.
There is a legal’ obli tion to remove
a nuisance; and the “law
not presume
the continuance of the wr
g, nor allow a
wrong, or a transfer of
license to continue
title, to result from the recovery of dam
ages for prospective misconduct."
Suth.
Dam. 199, and notes. The question now un
der consideration has been before this court
in Cooper v. Randall, supra.
The action
was for damages to plaintiff,s premises,
by constructing and operating a
caused
ﬂouting mill on a lot near said premises,
whereby chaff, dust, dirt, etc., were thrown
from the mill into plaintiﬁ?’s house.
It was
there held that the trial court committed no
error in refusing to permit the plaintiff to
prove that the dust thrown upon his prem
ises by the mill after the suit was com
menced had seriously impaired the value of
the property, and prevented the renting of
the house; and we there said: “When sub
sequent
damages
are produced by subse
quent acts, then the damages should be
strictly conﬁned to those sustained before

it

suit brought." It is true that the operation
of the mill, causing the dust to ﬂy, was the
act of the defendant; but
cannot be said
that
was not the continuing act of the
present appellant to allow the roof or the
eave trough to remain in such a condition
as to send the water against appellee’s
house upon the occurrence of
rain storm.
Nor is appellant,s house or cave trough any
more permanent than was the mill in the
Cooper Case. In Railroad Co. v. Hoag_ su
pra, a railroad company had turned its
waste water from a tank upon the prem
spread and
ises of the plaintiff, where
froze, and a recovery was allowed for dam
ages suffered
after the commencement
of
the suit; but
there appeared that the ice.
which caused the damage, was upon plain
tiff,s premises before the beginning of the
suit,0and the damage caused resulted from
the melting of the ice after the suit was
brought. It was there said: “The injury
by appellee between
sustained
the com
mencement of the suit and the trial was not
from any wrongful act done by appellant
during that time, but followed from acts
done
before the suit was commenced."
Here, the water, which caused the injury,
was not upon plaintiﬁ?,s premises, either in
congealed or liquid state, before the be
ginning of the suit, but ﬂowed thereon as
the result of rain storms which occurred
after the suit was commenced.
We think
a

it

it

Railroad

it

Reference was made to Uline v.
Co., supra, and the following lan
guage was used by the court: “If the de
fendants act was wrongful at the outset,
as the jury have found, we see no way in
which the continuance of its structure in its
wrongful form could become rightful as
against the plaintiff, unless by release or
grant by prescription or by the payment of
damages.
If originally wrongful, it has not
become rightful merely by being built in an
enduring manner." In Aldworth v. City of
Lynn, supra, where the action was for dam
ages sustained by a landowner through the
improper erection and maintenance of a
dam and reservoir by the city of Lynn on
adjoining land, the supreme court of Massa
chusetts say: “The plaintiff excepted to the
ruling that she was entitled to recover dam
ages only to the date of her writ, and con
tended that the dam and pond were perma
nent, and that she was entitled to damages
for a permanent injury to her property.
Au erection unlawfully maintained on one’s
own land, to the detriment of the land of a
neighbor, is a continuing nuisance, for the
of which an action may be
maintenance
brought at any time, and damages recovered
up to the time of bringing the suit. ' ' "‘
That it is of a permanent character, or that
it has been continued for any length of time
less than what is necessary
to acquire a
prescriptive right, does not make it lawful,
nor deprive the adjacent landowner of his
right to recover damages.
Nor can the ad
jacent landowner, in such a case, who sues
for damage to his property, compel the de
fendant to pay damages for the future.
The defendant may prefer to change his use
of his property so far as to make his con
duct lawful. In the present case we cannot
say that the defendant may not repair or re
construct its dam and reservoir in such a
way as to prevent percolation with much
less expenditure than would be required to
pay damages for a permanent injury to the
plaintiffs land."
In the case at bar the defendant did not
erect the house upon plaintiff,s land, but up
on its own land.
It does not appear that
such change might not be made in the roof.
or in the manner of discharging the water
from the roof. as to avoid the injury com
plained of. The ﬁrst count of the declara
tion, by its express terms, limits the recov
ery for damages arising from the negligent
and improper construction of defendant,s
building to such injuries as were inﬂicted
“before the commencement
of the suit."
The second count was framed in such a
way as to authorize a recovery of damages
for the ﬂow of water upon plaintiff,s prem
ises from some other cause than the wrong
ful construction of defendant,s building;
and accordingly plaintiff’s evidence tends to
show that the eave trough. designed to car
ry off the water from the roof, was so
placed as to fall of the purpose for which it
passes.

a
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the correct rule upon this subject is stated
as follows: “If a private structure or other
work on land is the cause of a nuisance or
other tort to the plaintiff, the law cannot re
gard it as permanent, no matter with what
intention it was built; and da.nages can
therefore be recovered only to the date of
1 Sedg. Dam. (8th Ed.) § 93.
the action."
It follows from the foregoing observations
that it was error to allow the plaintiff to in
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troduce proof of damage to her property
caused by rain storms occurring after the
commencement
of her suit, and that the in
struction asked by the defendant upon that
subject, as the same is above set forth,
should have been given.
The judgments of
the appellate and circuit courts are revers
ed, and the cause is remanded to the circuit

court.
ndgment reversed.
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