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Supreme Court of Illinois.

Sept. Term, 187!?.

Bentley, Swett & Quigg, for appellants.
iWaite & Clarke, for appellee.

CRAIG, J. This was a bill in chancery,
filed in the superior court of Cook county,
by George W. Campbell, as assignee in bankruptcy of the late firm of Durham & Wood,
against William Patton and others, to recover the value of certain goods which had
been replevied by Patton & Co. from Durham & Wood.
It appears from the record that on or about
the 20tii of October, 1870, Patton & Co., of
New York, sold Durham & Wood, of Chicago, a bill of goods, amounting to $1,600, on
a credit of four months. About the first of
November, after the sale, Durham & Wood
failed, and Patton & Co. commenced an action of replevin to recover the goods they
had sold. A replevin bond in the penal sum
of $1,000, in the usual form, was filed with
the papers la the action, and $800 or $900
worth of the goods were replevied.
In the fire of October 8th and 9th, 1871, the
papers in the case, including the bond, were
destroyed. Subsequently the action was dismissed.

The defendants answered the bill, to which
replication was filed, the cause was heard on
the proofs taken, and decree rendered In
favor of complainants for $850.
The defendants bring the cause to this
court, and seek to reverse the decree on two
grounds:
First. For the reason a court of chancery
has no jurisdiction, the remedy of complainants being complete at law.
Second. The purchase of goods from Patton & Co., by Durham & Wood, was fraudulent, and Patton & Co., upon discovery of
the fraud, had the right to rescind the sale
and replevy the property.
The questions wiU be considered in the
order in which they are raised.
The bill in this case is filed to recover upon
an instrument under seal, which had been
destroyed.
The jurisdiction of a court of equity arising from accident is a very old head,
in
equity, and probably coeval with its existence. But it is not every case of accident
which win justify the interposition of a
court of equity. The jurisdiction
wUl be
maintained only when a court of law can not
grant suitable relief; and where the party
has a conscientious title to relief. 1 Story,
Eq. Jur., § 79.
In case, however, of lost instruments under
seal, equity takes jurisdiction, on the ground
that, until a recent period, it was the settled
doctrine that there was no remedy on a lost
bond in a court of common law, because there
could be no profert of the instrument, withput which the declaration would be defect-

The jurisdiction having been assumed
and exercised on this ground, it is still retained and upheld. 1 Story, Eq. Jur., § 81;
Walmsley v. Child, 1 Vesey, Sen., 341; Fisher
v. Sievres, 65 lU. 99.
Under the allegations in the bill in this
cause, we think it is well settled that a court
of equity had jurisdiction.
The remaining question in the case is, were
the goods purchased under such circumstances as gave the appellants the right of
rescission on the ground of fraud, or was
there such a fraud practised that the title
to the property did not pass to Durham &
Wood?
The evidence shows that Hart, who was a
traveling agent for appellants, called on Durham & Wood, in Chicago, to sell them goods.
They examined his samples and told him
they wanted to make a large order, and
wanted to buy on four months' time. Hart
told them, Patton & Co. hardly ever vary
from three months' time. Durham remarked,
he had bought and could buy of A. T.
Stewart & Co., of New York, on four months'
time. On tliis statement. Hart sold the
goods on four months' time.
It turned out, on investigation, that Durham & Wood had only bought two bills of
goods of Stewart & Co., and they were sold
on thirty days' credit.
While it is true the statement made by
Durham, that he had bought and could buy
goods of Stewart & Co. on four months'
time, was false, yet, it does not appear that
this statement induced Hart to sell the goods;
it only had the effect to cause him to
give one month longer credit on the goods
than he otherwise would, which did not, in
this case, in anywise affect the rights of appellants, for the reason that the failure occurred and the goods were replevied within
less than two months after the sale.
It appears, from the evidence, that Hart
made no objection to sell the goods on three
months' time; he neither asked nor required
any representations from Dm'ham, as to the
standing or responsibility of the firm, to induce him to sell the goods on a credit of
three months. At the time the goods were
purchased, it does not appear that Durham
&, Wood were in failing circumstances, insolvent, or in any manner pressed by their
creditors; for aught that appears they were
at that time solvent, and responsible for all
their contiacts.
Neither does it appear that they made any
false representations in regard to what they
were worth, what property they owned, or
the amount of debts they had contracted.
It is not shown that the goods were bought
with the intent not to pay for them, or with
a view to make an assignment
We understand the rule to be, that if a
party, knowing himself to be Insolvent, or
in failing circumstances, by means of fraudulent pretenses or representations, purchases
goods with the intention not to pay for them,
ive.
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that the goods were bought with any Impureor wrong motives.
It is true that, some two months after th»
purchase of the goods, the parties went intobanliruptcy, but this was involuntary, andl
does not, of itself, show the condition of thefirm at the time the goods were bought.
Upon a careful examination of the whole
4 Scam. 97.
But the case under consideration does not record, we are satisfied the decree of thecourt below was correct, and It will be afcome within this rule.
There is no evidence in this record to show firmed.

but with the design to cheat the vendor out
of his goods, such facts would warrant the
vendor in rescinding the contract for fraud,
and would justify him in recovering possession of the property by replevin, where the
goods had not in good faith passed into the
hands of third parties. Henshaw v. Bryant,
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HUNT

v.

ROUSMANIER'S
(8

Supreme

ADM'ES.

Wheat. 174.)

Court of the United States.
14,

March

1823.

Appeal from circuit court of Rhode Island.
The original bill, filed by the appellant.
Hunt, stated, that Lewis Rousmanier, the intestate of the defendants, applied to the
plaintiff, in January, 1820, for the loan of
$1,450, ofCering to give, in addition to his
notes, a bill of sale, or a mortgage of his interest in the brig Nereus, then at sea, as
collateral security for the repayment of the
The sum requested was lent; and
money.
on the 11th of January the said Rousmanier
executed two notes for the amount; and on
the 15th of the same month, he executed a
power of attorney, authorizing the plaintiff
to make and execute a bill of sale of threefourths of the said vessel to himself, or to
any other person; and in the event of the
said vessel, or her freight, being lost, to collect the money which should become due on
a policy by which the vessel and freight
This instrument contained
were insured.
also, a proviso, reciting, that the power was
given for collateral security for the payment
of the notes already mentioned, and was to
be void on their payment; on the failure to
do which, the plaintifE was to pay the amount
thereof, and all expenses, out of the proceeds
of the said property, and to return the resiThe bill furdue to the said Rousmanier.
ther stated, that on the 21st of March, 1820,
the plaintiff lent to the said Rousmanier the
additional sum of $700, taking his note for
payment, and a similar power to dispose of
his interest in the schooner Industry, then
also at sea. The bill then charged, that on
the Gth of May, 1820, the said Rousmanier
died insolvent, having paid only $200 on the
The plaintifC gave notice of his
said notes.
claim; and on the return of the Nereus and
Industry, took possession of them, and offered the intestate's interest in them, for sale.
The defendants forbade the sale; and this
bill was brought to compel them to join in It.
The defendants demurred generally, and the
court sustained the demurrer; but gave the
plaintifC leave to amend his bill. Hunt v.
Bnnis, 2 Mason, 244, Fed. Gas. No. 6,889.
The amended bill stated, that it was expressly agreed between the parties, that
Rousmanier was to give specific security on
the Nereus and Industry; and that he offera mortgage on them.
ed to execute
That
counsel was consulted on the subject, who
advised, that a power of attorney, such as
was actually executed, should be taken in
preference to a mortgage, because it was
equally valid and effectual as a security,
and would prevent the necessity of changing
the pa)pers of the vessels, or of taking possession of them on their arrival in port. The
were, accordingly, executed,
powers
with
the full belief that tboy would, and with the
intention that they should, give the plaintiff

as full and perfect security as would be
given by a deed of mortgage. The bill prayed, that the defendants might be decreed to
join in a sale of the interest of their intestate ^,
in the Nereus and Industry, or to sell the
same themselves, and pay out of the proTo this
ceeds the debt due to the plaintiff.
amended bill, also, the defendants demurred,
and on argument, the demurrer was sustainFrom this deed, and the bill dismissed.
cree, the plaintiff appealed to this court.
The cause was argued at the last term.

Mr. Wheaton,

for appellant.

Mr. Hunter,

for respondents.

MARSHALL, C. J., delivered the opinion
of the court. The counsel for the appellant
objects to the decree of the circuit court on
He contends, 1. That this
two grounds.
power of attorney does, by its own operalion, entitle the plaintifE, for the satisfaction
of his debt, to the interest of Rousmanier in
2. Or, if this
the Nereus and the Industry.
be not so, that a court of chancery will, the
conveyance being defective, lend its aid to
carry the contract into execution, according
to the intention of the parties.
1. We will consider the effect of the power
This instrument contains no
of attorney.
words of conveyance or of assignment, but
As
is a simple power to sell and convey.
the power of one man to act for another,
depends on the will and license of that other,
the power ceases, when the will, or this perThe general rule,
mission, is withdrawn.
therefore, is, that a letter of attorney may,
at any time, be revoked by the party who
makes it; and is revoked by his death. But
this general rule, which results from the nature of the act, has sustained some modification. Where a letter of attorney forms a
part of a contract, and is a security for
money, or for the performance of any act
which is deemed valuable, it is generally
made irrevocable, in terms, or if not so, is
deemed irrevocable in law.
2 Esp. 565. Although a letter of attorney depends, from its
nature, on the will of the person making it,
and may, in general, be recalled at his will;
yet, if he binds himself, for a consideration,
in terms, or by the nature of his contract,
not to change his will, the law will not permit him to change it. Rousmanier, therefore, could not, during his life, by any act
of his own, have revoked this letter of attorney. But does it retain its efficacy after
his death? We think, it does not. We think
it well settled, that a power of attorney,
though irrevocable during the life of the party, becomes extinct by his death.
This principle is asserted in Littleton (section 66), by Lord Coke, in his commentary
on that section (52b), and in Willes'
Reports (lO.-), note, and 565). The legal reason
of the rule is a plain one. It seems founded
on the presumption, that the substitute acts
by virtue of the authority of his principal,
existing at the time the act is performed;
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and on the manner in which he must execute
his authority, as stated in Combes' Case, 9
Coke, 766.
In that case, it was resolved, that
"when any has authority, as attorney, to do
any act, he ought to do it in his name who
gave the authority."
The reason of this
resolution is obvious. The title can, regularly, pass out of the person in whom it is
vested, only by a conveyance in his own
name;
and this cannot be executed by another for him, when it could not, in law, be
executed by himself.
A conveyance in the
name of a person, who was dead at the time,
would be a manifest absurdity.
This general doctrine, that a power must
be executed in the name of a person who
gives it, a doctrine founded on the nature
of the transaction, is most usually engrafted in the power itself. Its usual language is,
that the substitute shall do that which he is
empowered to do, in the name of his principal. He is put in the place and stead of
his principal, and is to act in his name.
This accustomed form is observed in the
instrument under consideration. Hunt is constituted the attorney, and is authorized to
a regular bill of sale,
make, and execute,
Now, as an
in the name of Rousmanier.
authority must be pursued, in order to make
the act of the substitute the act of the principal, it is necessai-y, that this bill of sale
should be in the name of Rousmanier; and
it would be a gross absurdity, that a deed
should purport to be executed by him, even
by attorney, after his death; for, the attorney is in the place of the principal, capable
of doing that alone which the principal might
do.

This general rule, that a power ceases with
the life of the person giving it, admits of
one exception. If a power be coupled with

an "interest," it survives the person giving
it, and may be executed after his death. As
this proposition is laid down too positively
in the books to be controverted, it becomes
necessary to inquire, what is meant by the
expression, "a power coupled with an interest?" Is it an interest in the subj ect on which
the power is to be exercised? or is it an interest In that which is produced by the exercise of the power? We hold it to be clear,
that the interest which can protect a power,
after the death of a person who creates it,
must be an interest in the thing itself. In
other words, the power must be engrafted on
The words theman estate in the thing.
selves would seem to import this meaning.
"A power coupled with an interest," is a
power which accompanies, or is connected
with, an interest. The power and the interest are united in the same person. But if we
are to understand by the word "interest,"
an interest in that which is to be produced
by the exercise of the power, then they are
The power, to produce the
never united.
interest, must be exercised, and by its exThe power ceases,
ercise, is extinguished.
when the Interest commences, and therefore.
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cannot, In accurate law language, be said
to be "coupled" with it.
But the substantial basis of the opinion of
the court on this point, is found in the legal
reason of the principle. The interest or title
in the thing being vested in the person who
gives the power, remains in him, unless it
be conveyed with the power, and can pass
out of him only by regular act in his own
name.
The act of the substitute, therefore,
which, in such a case, is the act of the
principal, to be legally effectual, must be in
his name, must lie such an act as the principal himself would be capable of performing,
and which would be valid, if performed by
him.
Such a power necessarily ceases with
the life of the person making it. But if the
interest, or estate, passes with the power,
and vests in the person by whom the power
is to be exercised, such person acts in his
own name. The estate, being in him, passes
from him, by a conveyance in his own name.
He is no longer a substitute, acting in the
place and name of another, but is a principal, acting in his own name, in pursuance
The legal
of powers which limit his estate.
reason which limits a power to the life of the
person giving it, exists no longer, and the
rule ceases with the reason on which it is
The intention of the instrument
founded.
may be effected, without violating any legal
principle.
This idea may be in some degree illustrated
by examples of cases in which the law is
clear, and which are incompatible with any
other exposition of the term "power coupled
If the word "interest,"
with an interest."
thus used, indicated a title to the proceeds
of the sale, and not a title to the thing to be
sold, then a power to A., to sell for his own
benefit, would be a power coupled with an
interest; but a power to A., to sell for the
benefit of B., would be a naked power, which
could be e.>:ecuted only in the life of the perYet, for this distinction,
son who gave it.
no legal reason can be assigned. Nor is
there any reason for it in justice; for, a
power to A., to sell for the benefit of B., may
be as much a part of the contract on which
B. advances his money, as if the power had
been made to himself. If this were the true
exposition of the term, then a power to A.,
to sell for the use of B., inserted in a conveyance to A., of the thing to be sold, would
not be a power coupled with an interest,
and, consequently, could not be exercised,
after the death of the person making it;
while a power to A., to sell and pay a debt
to himself, tiough not accompanied with any
conveyance which might vest the title in
him, would enable him to make the conveyance, and to pass a title, not in him, even
after the vivifying principle of the power
But eveiy day's exextinct.
had become
perience teaches us, that the law is not, as
We know,
the first case put would suppose.
that a power to A., to sell for the benefit
of B., engrafted on an estate conveyed to
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A., may be exercised at any time, and is
not affected by the death of the person who
created it. It is, then, a power coupled with
an interest, although the person to whom it
is given had no interest in its exercise. His
power is coupled with an interest in the
thing, which enables him to execute it in
his own name, and is, therefore, not dependent on the life of the person who created it.
The general rule, that a power of attorney,
though irrevocable by the party, during his
life, is extinguished by his death. Is not affected by the circumstance, that testamentary powers are executed after the death of
the testator.
The law, in allowing a testamentary disposition of property, not only
permits a will to be considered as a conveyance, but gives it an operation which is
not allowed to deeds which have their effect
during the life of the person who executes
An estate given by will may take efthem.
fect at a future time, or on a future contingency, and in the meantime, descends to the
heir. The power Is, necessarily, to be executed after the death of the person who
makes it, and cannot exist during his life.
It is the intention, that it shall be executed
after his death.
The conveyance made by
the person to whom it is given, takes effect
by virtue of the will, and the purchaser holds
his title under it. Every case of a power
given in a will, is considered in a court of
chancery as a trust for the benefit of the
person for whose use the power is made,
and as a devise or bequest to that person.
It is, then, deemed perfectly clear, that the
power given in this case, is a naked power,
not coupled with an interest, which, though
irrevocable by Rousmanier himself, expired
on his death.
It remains to inquire, whether
the appellant is entitled to the aid of this
court, to give effect to the intention of the
parties, to subject the interest of Kousmanier
in the Nereus and Industry to the payment
of the money advanced by the plaintiff, on
the credit of those vessels, the instrument
taken for that purpose having totally failed
to effect its object.
This is the point on which the plaintiff most
relies, and is that on which the court has
felt most floubt. That the parties intended,
the one to give, and the other to receive, an
effective security on the two vessels mentioned in the bill, is admitted; and the question is, whether the law of this court will
enable it to carry this intent into execution,
when the instrument relied on by both parties has failed to accomplish its object The
respondents Insist, that there is no defect
in the instrument itself; that it contains
precisely what it was intended to contain,
and is the instrument which was chosen by
the parties, deliberately, on the advice of
counsel, and intended to be the consummation of their agreement. That in sucn a case
the written agreement
cannot be varied by
parol testimony. The counsel for the appellant contends, with great force, that the cases

in which parol testimony has been rejected,
are cases in which the agreement itself hasbeen committed to writing; and one of the
parties has sought to contradict, explain or
vary it, by parol evidence.
That in this case,
the agreement is not reduced to writing. The
power of attorney does not profess to be the
agreement, but is a collateral instrument, tO'
enable the party to have the benefit of it,
leaving the agreement still in full force, in itsoriginal form. That this parol agreement, not
being within the statute of frauds, would be
enforced by this court, if the power of attorney
had not been executed; and not being merged
in the power, ought now to be executed. That
the power being incompetent to its object, the
court will enforce the agreement against general creditors.
This argument is entitled to,
and has received, very deliberate consideration.

The first inquiry respects the fact. Does
this power of attorney purport to be the
agreement ? Is it an instrument collateral to
the agreement?
Or is it an execution of the
agreement itself, in the form intended by
both the parties ? The biU states an offer on
the part of Rousmanier to give a mortgage
on the vessels, either in the usual form, or
in the form of an absolute bill of sale, the
vendor taking a defeasance; but does not
state any agreement for that particular security.
The agreement stated in the bill is,
generally, that the plaintiff, in addition to
the notes of Rousmanier, should have specific
security on the vessel; and it alleges that the
parties applied to counsel for advice respecting the most desirable mode of taking
this security. On a comparison of the advantages and disadvantages of a mortgage,
and an irrevocable power of attorney, counsel
advised the latter instrument, and assigned
reasons for his advice, the validity of which
being admitted by the parties, the power of
attorney was prepared and executed, and
was received by the plaintiff as full security
for his loans. This is the case made by the
amended bUl; and it appears to the court, to
be a case in which the notes and power of
attorney are admitted to be a complete consummation of the agreement. The thing
stipulated was a collateral security on the
Nereus and Industry.
On advice of counsel,
this power of attorney was selected, ajid given as that security. TVe think it a complete
execution of that part of the agreement; as
complete,
though not as safe an execution
of it, as a mortgage would have been.
It is contended, that the letter of attorney
does not contain all the terms of the agreement.
Neither would a bill of sale, nor a
deed of mortgage, contain them.
Neither instrument constitTites the agreement itself,
but is that for which the agreement stipulated.
The agi-eement consisted of a loan of
money on the part of Hunt, and of notes for
its repayment, and of a collateral security
on the Nereus and Industry, on the part of
Rousmanier.
The money was advanced, the
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notes were given, and this letter of attorney
was, on advice of counsel, executed and re■ceived as the collateral security whieli Hunt
required. The letter of attorney Is as much
-an execution of that part of the agreement
which stipulated a collateral security, as the
notes are an execution of that part which
stipulated that notes should be given.
But this power, although a complete security, during the life of Rousmanier, has been
rendered inoperative by his death. The legal character of the security was misunderThey did not suppose,
stood by the parties.
that the power would, in law, expire with
The question for the considRousmanier.
If money be
eration of the court is this:
advanced on a general stipulation to give security for its repayment on a specific article;
and the parties deliberately, on advice of
instrument,
counsel,
agree on a particular
which is executed, but, from a legal quality
inherent in its nature, that was unknown to
the parties, becomes extinct by the death of
one of them; can a court of equity direct a
new security of a different character to be
given? or direct that to be done which the
parties supposed would have been eifected
by the instrument agreed on between them?
This question has been very elaborately
argued, and every case has been cited which
could be supposed to bear upon it. No one
of these cases decides the very question now
before the court It must depend on the
principles to be collected from them.
It is a general rule, that an agreement In
writing, or an instrument carrying an agreement into execution, shall not be varied by
parol testimony, stating conversations or circumstances anterior to the written instruThis rule is recognized In courts of
ment.
equity as well as in courts of law; but
courts of equity grant relief in cases of
fraud and mistake, which cannot be obtained
In such cases, a court of
in courts of law.
equity may carry the intention of the parties
into execution, where the vsritten agreement
fails to express that intention. In this case,
Mistake is
there is no ingredient of fraud.
the sole ground on which the plaintiff comes
into court; and that mistake is in the law.
The fact is, in all respects, what it was supThe instrument taken, is the
posed to be.
instrument intended to be taken. But it is,
contrary to the expectation of the parties, extinguished by an event not foreseen nor adverted to, and is, therefore, incapable of effecting the object for which it was given.
Does a court of equity, in such a case, substitute a different instrument for that which
has failed to effect its object?
In general, the mistakes against which a
court of equity relieves, are mistakes in fact
The decisions on this subject, though not always very distinctly stated, appear to be
founded on some misconception of fact. Yet
some of them bear a considerable analogy to
Among these, is
that under consideration.
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that class of cases In which a joint obligation has been set up in equity against the
representatives of a deceased obligor, who
were discharged at law.
If the principle of
these decisions be, that the bond was joint,
from a mere mistake of the law, and that
the court will relieve against this mistake, on
the ground of the pre-existing equity, arising
from the advance of the money, it must be
admitted, that they have a sti-ong bearing
on tlie case at bar.
But the judges in the
coui'ts of equity seem to have placed them
on mistake in fact, arising from the ignorance of the draftsman.
In Simpson v.
Vaughan, 2 Atk. 33, the bond was drawn by
the obligor himself, and under circumstances
which induced the court to be of opinion,
that it was intended to be joint and several.
In Underhill v. Hoi-wood, 10 Ves. 209, 22T,
Lord Bldon, speaking of cases in which a
joint bond has been set up against the representatives of a deceased obligor, says, "the
court has Inferred, from the nature of the
condition, and the transaction, that it was
That is, the instrumade joint, by mistake.
ment is not what the parties intended la
fact. They intended a joint and several obligation; the scrivener has, by mistake, prepared a joint obligation."
All the cases in which the court has sustained a joint bond against the representatives of the deceased obligor, have turned upon a supposed mistake in drawing the bond.
It was not until the case of Sumner v. Powell, 2 Mer. 36, that anything was said by
the judge who determined the cause, from
which it might be inferred, that relief in
these cases would be afforded on any other
principle than mistake in fact. In that case,
the court refused its aid, because there was
In
to the obligation.
no equity antecedent
delivering his judgment, the master of the
rolls (Sir W. Grant) indicated very clearly
an opinion, that a prior equitable consideration, received by the deceased, was indispensable to the setting up of a joint obligation against his representatives; and added,
"so, where a joint bond has, in equity, been
considered as several, there has been a credit
previously given to the different persons who
Had this
have entered into the obligation."
case gone so far as to decide, that "the credit
previously given" was the sole ground on
which a court of equity would consider a
joint bond as several, it would have gone far
to show, that the equitable obligation remained, and might be enforced, after the
legal obligation of the instrument had expired. But the case does not go so far;
it does not change the principle on which the
court had uniformly proceeded, nor discard
the idea, that relief is to be granted, because
the obligation was made joint, by a mistake
in point of fact. The case only decides, that
this mistake, in point of fact, will not be
presumed by the court, in a case where no
equity existed antecedent to the obligation,
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where no advantage was received by, and
no credit given to, the person against whose
Yet,
estate the instrument is to be set up.
the course of the court seems to be uniform,
to presume a mistake, in point of fact, In every case where a joint obligation has been
given, and a benefit has been received by the
deceased obligor.
No proof of actual mistake is required; the existence of an antecedent equity is sufficient.
In cases attended by precisely the same circumstances, so
far as respects mistake, relief will be given
against the representatives of a deceased
obligor, who had received the benefit of the
obligation, and refused against the representatives of him who had not received it.
Yet the legal obligation is as completely extinguished in the one case as in the other;
and the facts stated, in some of the cases in
which these decisions have been made,
would rather conduce to the opinion, that the
bond was made joint, from ignorance of the
legal consequences of a joint obligation, than
from any mistake in fact
The case of Lansdown v. Lansdown, Mos.
3(34, if it be law, has no inconsiderable bearing on this cause.
The right of the heirat-law was contested by a younger member
of the family, and the arbitrator to whom
the subject was referred decided against
him. He executed a deed in compliance with
this award, and was afterwards
relieved
against it, on the principle that he was ignorant of his title. The case does not suppose this fact, that he was the eldest son,
to have been unknown to him ; and if he was
ignorant of anything, it was of the law,
which gave him, as eldest son, the estate he
had conveyed to a younger brother. Yet he
was I'elieved in chancery against this conveyance.
There are certainly strong objections to this decision in other respects; but,
as a case in which relief has been granted
on a mistake in law. It cannot be entirely
disregarded.
Although we do not find the naked principle, that relief may be granted on account
of ignorance of law, asserted in the books,
we find no case in which it has been decided,
that a plain and acknowledged mistake in
law is beyond the reach of equity. In the
case of liOrd Irnham v. Child, 1 Brown, Ch.
91, application was made to the chancellor
to establish a clause, which had been, it was
said, agreed upon, but which had been considered by the parties, and excluded from
the written Instrument, by consent.
It is

true, they excluded the clause, from a mistaken opinion that it would make the contract usurious, but they did not believe that
the legal effect of the contract was precisely
the same as if the clause had been inserted.
They weighed the consequences of inserting
and omitting the clause, and preferred the
latter. That, too, was a case to which the
statute applied. Most of the cases which
have been cited were within the statute of
frauds, and it is not easy to say, how much
has been the influence of that statute on
them.

The case cited by the respondent's counsel
from Precedents in Chancery, is not of this
description; but it does not appear from that
case that the power of attorney was Intended, or believed, to be a lien. In this case,
the fact of mistake is placed beyond any
controversy. It is averred in the bill, and
admitted by the demurrer, that "the powers
of attorney were given by the said Rousmanier, and received by the said Hunt, under the belief that they were, and with the
intention that they should create, a specifio
lien and security on the said vessels."
We
find no case which we think precisely in
point; and are unwilling, where the effect of
the instrument is acknowledged to have been
entirely misunderstood by both parties, to
say, that a court of equity is incapable of
affording relief. The decree of the circuit
court is reversed; but as this is a case in
which creditors are concerned, the court, instead of giving a final decree on the demurrer, in favor of the plaintifC, directs the cause
to be remanded, that the circuit court may
permit the defendants to withdraw their demurrer, and to answer the bill.
Decree: This cause came on to be heard,
on the transcript of the record of the cir-

cuit court of the United States for the district of Rhode Island, and was argued by
counsel: on consideration whereof, this court
Is of opinion, that the said circuit court erred.
In sustaining the demurrer of the defendants, and dismissing the bill of the complainant. It Is, therefore, decreed and ordered,,
that the decree of the said circuit court In
this case be, and the same is hereby, reversed and annulled. And it Is further ordered, that the said cause be remanded to
the said circuit court, with directions to permit the defendants to withdraw their demurrer, and to answer the bill of the complainants.
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PARK BROS. & CO., Limited, v. BLODGBTT & CLAPP CO.
(29 Atl. 133, 64 Conn. 28.)
Supreme Court of Errors of Connecticut.
8, 1894.

Feb.

Appeal from court of common pleas, Hartford county; Tain tor. Judge.
Action by Park Bros. & Co., Limited,
against the Blodgett & Clapp Company for
damages for breach of contract. Judgment
for defendant. Plaintiff appeals.
Affirmed.
Albert H. Walker,

S. White,

for

for appellant.

Edward

appellee.

TORRANCE, J. This is an action brought
for the breach of a writ-

to recover damages

ten contract, dated December 14, 1888. The
contract is set out in full in the amended
complaint. It is in the form of a written
proposal,
addressed by the plaintiff to the
defendant, and is accepted by the defendant in writing upon the face of the contract. Such parts of the contract as appear
to be material are here given: "We propose
to supply you with fifteen net tons of tool
steel, of good and suitable quality, to be
furnished prior to January 1, 1890, at" prices
set forth in the contract for the qualities of
steel named therein. "Deliveries to be made
f. o. b. Pittsburgh, and New York freight allowed to Hartford. To be specified for as
your wants may require."
The contract
was made at Hartford, by the plaintiff
through its agent A. H. Church, and by the
defendant through its agent J. B. Clapp.
After filing a demurrer and an answer,
which may now be laid out of the case, the
defendant filed an "answer, with demand
for reformation of contract," in the first
paragi-aph
of which it admitted the execution of said written contract
The second,
third, and fourth paragraphs of the answer
are as follows:
"The defendant avers that
, 1888, it was
on or about December
agreed by and between the plaintiff and defendant, the plaintiff acting by its said
agent, A. H. Church, that the plaintiff should
supply the defendant prior to January 1,
1890, with such an amount of tool steel, not
exceeding fifteen tons, as the defendant's
wants during that time might require, and
of the kinds and upon the terms stated in
said contract, and that the defendant would
purchase the same of the plaintiff on said
terms.
by the mistake of the
(3) That
plaintiff and defendant, or the fraud of the
plaintiff, said written contract did not embody the actual agreement made as aforesaid by the parties.
(4) That the defendant
accepted
the proposal made to it by the
plaintiff, and contained in- said written contract, relying upon the representations of
the plaintiff's said agent, then made to it,
that by accepting the same the defendant
would only be bound for the purchase of
such an amount of tool steel of the kinds
named therein as its wants prior to Janu-

lib

ary 1, 1890, might require, and the defendant then believed that such proposal
embodied the terms of the actual agreement
made as aforesaid by and between the plaintiff and defendant." The fifth and last
paragraph of the answer is not now material. The answer claimed, by way of equitable relief, a reformation of the written
contract. In reply the plaintiff denied the
three paragraphs above quoted; denied specifically that the written contract did not
embody the actual agreement
made by the
parties; and denied the existence of any
joint mistake or fraud. Thereupon the court
below, sitting as a com-t of equity, heard
the parties upon the issues thus formed,
found them in favor of the defendant, and
adjudged that the written contract be reformed to correspond with the contract as
set out in paragraph 2 of the answer. At a
subsequent term of the court, final judgment in the suit was rendered in favor of
the defendant. The present appeal is based
upon what occurred dm-ing the trial with
reference to the reformation of the contract. Upon that hearing the agent of the
defendant was a witness, on behalf of the
defendant, and was ..jked to state "what
conversation occurred between him and A.
H. Church in making the contract of December 14, 1888, at and before the execution
thereof, and relevant thereto." The plaintiff "objected to the reception of any parol
testimony, on the ground that the same was
inadmissible to vary or contradict the terms
of a written instrument, or to show any other or different contract than that specified
in the instrument, or to show anything relevant to the defendant's prayer for its reformation." The com-t overruled the objection,
and admitted the testimony, and upon such
testimony found and adjudged as hereinbefore stated.
The case thus presents a single question,
- -whether the evidence
objected to was admissible under the circumstances; and this
depends upon the further question,
which
will be first considered, whether the mistake was one which, under the circumstances disclosed by the record, a court of equity
will correct. The finding of the court below is as follows: "The actual agreement
between the defendant and the plaintiff was
that the plaintiff should supply the defendant, prior to January 1, 1890, with such an
amount of tool steel, not exceeding fifteen
tons, as the defendant's wants during that
time might require, and of the kinds and
upon the terms stated in said contract, and
that the defendant would purchase the same
of the plaintiff on said terms. But by the
mutual mistake of said Church and said
Clapp, acting for the plaintiff and defendant
respectively, concerning the legal construction of the written contract of December 14,
1888, that contract failed to express the
actual agreement of the parties; and that
said Church and said Clapp both intended to
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iiave the said written contract express tlie
actual agreement made by tliem, and at the
time of its execution believed that it did."
No fraud is properly charged, and certainly
none is found, and whatever claim to relief
the defendant may have must rest wholly on
the ground of mistake. The plaintiff claims
that the mistake in question is one of law,
and is of such a nature that it cannot be
corrected in a court of equity. That a court
■of equity, under certain circumstances, may
reform a written instrument founded on a
mistake of fact is not disputed; but the
plaintiff strenuously insists that it cannot,
or will not, reform an instrument founded
upon a mistake like the one here in question,
which is alleged to be a mistake of law. The
distinction between mistakes of law and mistakes of fact is certainly recognized in the
text-books and decisions, and to a certain
■
extent is a valid distinction; but It Is not
practically so important as it is often represented to be. Upon this point Mr. Markby, in his "Elements of Law" (sections 268
and 269), well says: "There is also a peculiar class of cases in which courts of equity
to undo what has been
have endeavored
done under the influence of error and to restore parties to their former position. The
courts deal with such cases in a very free
doubt whether it is possible
manner, and
to bring their action under any fixed rules.
can judge by
But here again, as far as
what I find in the text-books and in the cases
referred to, the distinction between errors
of law and errors of fact, though very emhas had very little
phatically announced,
.practical efCeot upon the decisions of the
courts. The distinction is not ignored, and
it may have had some influence, but it is
-always mixed up with other considerations,
which not unfrequently outweigh it. The
distinction between errors of law and errors
of fact is therefore probably of much less
importance than is commonly supposed.
There is some satisfaction in this, because
the grounds upon which the distinction is
made have never been clearly stated." The
distinction in question can therefore afford
little or no aid in determining the question
under consideration. Under certain circumstances a court of equity will, and under
others it wiU not, reform a writing founded
on a mistake of fact; under certain circumstances it will, and imder others it wiU not,
reform an instrument founded upon a mistake of law.
It is no longer true, if it ever
was, that a mistake of law is no ground for
relief in any case, as wiU be seen by the
cases hereinafter cited.
Whether, then, the
mistake now in question be regarded as one
of law or one of fact is not of much consequence;
the more important question Is
whether it is such a mistake as a court of
■equity
will correct; and this perhaps can
only, or at least can best, be determined by
seeing whether it falls within any of the
well-recognized classes of cases in which
such relief Is furnished.
At the same time

I

I

fundamental equitable principle which
was specially applied in the case of Northrop v. Graves, 19 Conn. 548, may also, perhaps, afford some aid in coming to a right
Stated briefly and generally,
conclusion.
and without any attempt at strict accuracy,
that principle is that in legal transactions
no one shall be allowed to enrich himself
unjustly at the expense of another through
or by reason of an innocent mistake of law
or fact, entertained without negligence by
the loser, or by both. If we apply this principle to the present case, we may see that, by
means of a mutual mistake in reducing the
oral agreement to writing, the plaintiff, without either party Intending it, gained a decided advantage over the defendant, to
which it is in no way justly entitled, or at
least ought not to be entitled, in a court of
equity.
The written agreement certainly fails to
express the real agreement of the parties in
a material point; it fails to do so by reason of a mutual mistake, made, as we must
innocently, and without any such
assume,
negligence on the part of the defendant as
would debar him from the aid of a coiu"t of
equity. The rights of no third parties have
intervened.
The instrument, if corrected,
will place both parties just where they intended to place themselves in their relations
to each other; and, if not corrected, it gives
the plaintiff an Inequitable advantage over
the defendant
It is said that if, by mistake,
words are inserted in a written contract
which the parties did not intend to insert, or
omitted which they did not intend to omit,
this is a mistake of fact which a com-t of
equity will correct In a proper case. Sibert
If, then, the oral
V. McAvoy,
15 lU. 106.
agreement in the case at bar had been for
the sale and pm-chase of 5 tons of steel, and,
in reducing the contract to writing, the parties had, by an unnoticed mistake, inserted
"15 tons" instead of "5 tons," this would
have been a mistake of fact entitling the defendant to the aid of a com-t of equity.
In
the case at bar the parties actually agreed
upon what may, for brevity, be called a conditional purchase and sale, and upon that
only. In reducing the contract to writing,
they, by an innocent mistake, omitted words
which would have expressed the true agreement,
and used words which express an
agreement differing materially from the only
one they made.
There is perhaps a distinction between the supposed case and the actual case, but it is quite shadowy.
They differ not at aU in their unjust consequences.
In both, by an Innocent mistake mutually
entertained, the vendor obtains an unconscionable advantage over the vendee, a result which was not intended by either.
There exists no good, substantial reason, as
it seems to us, why relief should be given
in the one case and refused in the other,
other things being equal.
It is hardly necessary to .'a.y that, in cases like the one at
bar, courts of equity ought to move with
the
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Before an instrument is reformed, under such circumstances, the proof
of tlie mistake, and that it really gives an unjust advantage to one party over the other,
ought to be of the most convincing character.
"Of course the presumption in favor of the
written over the spolien agreement is almost
resistless; and the court has veearied itself
in declaring that such prayers (for relief of
this kind) must be supported by overwhelming evidence, or be denied." Palmer v. Insui-ance Co., 54 Conn. 501, 9 Atl. 248.
We
are not concerned here, however, with the
amount or sufficiency of the proofs vipon
which the court below acted, nor with the
sufficiency of the pleadings; we must, upon
this record, assume that the pleadings are
sufficient, and that the proofs came fully up
to the higliest standard reqiiirements in sucli
oases. Upon principle, then, we think a com't
of equity may correct a mistake of law in a
case like the one at bar, and we also think
the very great weight of modern authority
The case
is in favor of that conclusion.
clearly falls within that class of cases where
there is an antecedent agreement, and, in reducing it to writing, the instrument executed,
by reason of the common mistake of the parties as to the legal effect of the words used,
fails, as to one or more material points, to
It is perexpress their actual agreement.
haps not essential in all cases that there
should be an antecedent agreement, as appears to be held in Benson v. Markoe, 37
Minn. 30, 33 N. W. 38; but we have no occasion to consider that question in the case
at bar. The authorities in favor of the conclusion that a com-t of equity in such cases
will correct a mistake, even if it be one of
law, are very numerous, and the citation of
a few of the more important must suffice.
In Hunt V. Rousmanier's Adm'rs, 1 Pet. 1,
decided in 1828, it is said: "Where an instrument is drawn and executed which professes, or is intended, to cany into execution an agreement, whether in writing or by
parol, previously entered into, but which by
mistake of the draftsman, either as to fact or
law, does not fulfill, or which violates, the
manifest
intention of the parties to tho
equity will correct the mistake
agreement,
so as to produce a conformity of the instruIt was said in
ment to the agreement."
the argument before us that this was a mere
obiter dictum, but that is hardly correct. It
is true the case was held not to fall within
the principle, but the principle was said to
(page 13), and was apbe "incontrovertible"
plied to the extent at least of determining
that the case then before the court did not
In Snell v. Insurance Co.,
come within it.
98 U. S. 85, the court applied the principle so
clearly stated in the case last cited, and reformed a policy of insurance, though the
mistake was clearly one as to the legal effect of the language of the policy. In numerous other decisions of that court the
same principle has been cautiously but repeatedly applied, but it is not necessary to
HUTCH. EQ. JUK. — 13
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cite them.
On the general question, whether a court of equity will relieve against a
mistake as to the legal effect of the language
of a writing, the case of Griswold v. Hazard,
141 U. S. 260, 11 Sup. Ct. 972, 999, is a strong
case, though perhaps hardly an authority
upon the precise question in this case.
Canedy V. Marcy, 13 Gray, 373, was a case
where the oral contract was for the sale of
two-thirds of certain premises, but the deed,
by mistake of the scrivener, conveyed the entire premises.
The words used were ones
intended to be used in one sense, the error
being that all concerned
supposed
those
words would carry ovit the oral agreement.
This was clearly a mistake "concerning the
legal construction of the written contract,"
but the court, by Chief Justice Shaw, said:
"We are of the opinion that courts of equity in such cases are not limited to affording
relief only in cases of mistake of fact, and
that a mistake in the legal effect of a description in a deed, or in the use of technical
language, may be relieved against upon propIn Goode v. Riley, 153 Mass. 585.
er proof."
28 N. E. 228, decided in 1891, the court says:
"The only question argued is raised by the
defendant's exception to the refusal of a ruling that, if both parties intended that the
description should be written as it was written, the plaintiff was not entitled to a reformation. It would be a sufficient answer
that the contrary is settled in this commonIn Kenwealth," — citing a number of cases.
nard v. George, 44 N. H. 440, the parties, by
mistake as to its legal effect, supposed a
mortgage deed to be valid when it was not.
The court relieved against the mistake, and
said: "It seems to us to be a clear case of
mutual mistake, where the instrument given
and received was not in fact what all the
parties to it supposed it was and intended
it should be; and in such a case equity will
interfere and reform the deed, and make it
what the parties at the time of its execution intended to make it; and in this respect it makes no difference whether the
defect In the instrument be in a statutory or
common-law requisite, or whether the parties failed to make the instrument in the
form they intended, or misapprehended its
legal effect." In Eastman v. Association, G5
N. H. 176, 18 Atl. 745, decided in 1889, the
mistake was as to the legal effect of an insurance certificate, but the court granted reThe com't says:
lief by way of reformation.
"Both parties intended to make the benefit
payable to Cigar's administrator. That it wao
not made payable to him was due to thei?
mutual misapprehension of the legal effect of
the language used in the certificate. * * *
Equity requires an amendment of the writing
that will make the coatract what the parties
supposed it was, and intended it should be,
although their mistake is one of law, and not
In Trusdell y. Lehman, 47 N.
of fact."
J. Eq. 218, 20 Atl. 301, the marginal note is
"Where it clearly appears that
as follows:
a deed drawn professedly to carry out the
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in his able argument before us. Upon his
brief, he cites five from Illinois, two froL"
Indiana, and one from Arkansas.
After an
examination of them, we can only say that
most of them seem to support the claims of
the plaintiff.
If so, we think they are opposed to the very decided weight of authority, and do not state the law as it is held in
this state.
Before closing, however, we ought to notice the case of Wheaton v. Wheaton, supra,
upon which the plaintiff's counsel seems to
place great reliance. The case is a somewhat peculiar one.
Even in that case, however, the court seems to recognize the principle governing the class of cases within which
we decide the case at bar faUs, for it says:
"It is not alleged that the writings were not
so drawn as to effectuate the intention of the
parties, through the mistake of the scrivOn the contrary it is alleged that the
ener.
scrivener was not even informed what the
agreement between the parties was."
From
the statement of the case in the record and
in the opinion, it clearly appears that the
mistake was not mutual; indeed, it does not
even appear that at the time when the note
was executed the other party even knew
that there was any mistake at all on he part
Upon the facts stated, the
of anybody.
plaintiff in this case did not bring it within
If
the class of cases we have been considering.
The case was correctly decided, not on the
ground that the mistake was one of law,
but on the ground that the mistake of law
was one which, under the circumstances alleged, a court of equity would not correct.
The court, however, in the opinion, seems to
base its decision upon the distinction between mistakes of law and mistake^ of fact;
holding in general and unqualified terms, as
was once quite customary, that the latter
could be corrected and the former could not.
The court probably did not mean to lay the
law down in this broad and unqualified way;
oral dealings to modify or override what you but if it did, it is sufilcient to say that it is
knew was the effect of your writing."
Goode
not a correct statement of our law, at least
V. Riley, 153 Mass. 585, 28 Atl. 228; Reyn.
since the decision of Northrop v. Gi'aves,
Theory Ev. § 09; 1 Greenl. Ev. (15th Ed.) § supra. On tlie whole, this case of Wheaton
269a; Steph. Dig. Ev. § 90.
V. Wheaton can hardly be regardea as supThe view we have taken of this case ren- porting the plaintiff's contention. There is
ders it unnecessary to notice at any Ijngth no error apparent upon the record.
In this
the cases cited by counsel for the plaintiff opinion the other judges concurred.

agreement of the parties, previously entered
into, is executed imder the misapprehension
that it really embodies the agreement, whereas, by mistake of the draughtsman either as
to fact or law, it falls to fulfill that purpose,
eqtuity will correct the mistalie by reforming
the instrument in accordance with the contract." In a general way, the same rule is
recognized and applied with more or less
ffifictness in the following cases: Clayton v.
Freet, 10 Ohio St. 544; Bush v. Hicks, 60 N.
Y. 298; Andrews v. Andrews, 81 Me. 337, 17
Atl. 166; May v. Adams, 58 Vt. 74, 3 Atl.
187; Grifiith v. Townley, 69 Mo. 13; Benson
V. Markoe, 37 Minn. 30, 33 N. W. 38; Gump's
Appeal, 65 Pa. St. 476; Cooper v. Phibbs,
L. E. 2 H. L. 170. See, also, 2 Pom. Eq.
Jur. § 845, and Bisp. Eq. §§ 184-191. And,
whatever the law may be elsewliere, this is
certainly the law of our own state.
Chamberlain V. Thompson, 10 Conn. 243; Stedwell
V. Anderson, 21 Conn. 144; Woodbury Savings Bank v. Charter Oak Ins. Co., 31 Conn.
518; Palmer
v. Insui'ance Co., 54 Conn.
488, 9 Atl. 248; and Haussman v. Bm-nIndeed,
ham, 59 Conn. 117, 22 Atl. 1065.
since the time of Northrop v. Graves, supra,
it is difficult to see how our law could have
been otherwise.
We conclude then that by
our own law, and by the decided weight of
authority elsewhere, the defendant was enthis is so, then
titled to the relief sought.
clearly he was entitled to the parol evidence
which the plaintiff objected to; for in no
other way, ordinarily, can the mistake be
shown. "In such cases parol evidence is
admissible to show that the party is entitled
to the relief sought." Wheaton v. Wheaton,
9 Conn. 96.
"It is settled, at least in equity,
that this particular kind of evidence, that Is
to say, of mutual mistake as to the meaning
of words used, is admissible for the negative
purpose we have mentioned.
And this principle is entirely consistent with the rule that
you cannot set up prior or contemporaneous
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Court of ilichigim.

et al.

Mich.
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jSIarch 18, 1892.

Appeal from circuit court, Cliarlevoix county, in chancery;
Jonatlian G. Ramsdell,
Judge.
Suit to foreclose a mortgage by Louisa
Renard against Alice A. Clink, Eliza S. Fogg,
John Nichols, and Walter L. French.
Bill
Reversed.
dismissed. Complainant appeals.
Norton & Keat, for appellant.
for appellees.

S.

H. Clink,

J. The bill in this cause
filed to foreclose a mortgage executed by
the defendant Alice A. Clink to one A. H.
Van Dusen, and by him assigned to complainant.
The other defendants are subsequent purchasers with notice, after the mortA foreclosure at law was
gage became due.
attempted, a sale made, and a deed executed
to complainant; but, owing to the fact that
the assignment of the mortgage to complainant was not of record at the time of said
iittempted foreclosure, that proceeding proved
ineffectual. After the complainant had obtained her deed on the foreclosure at law, and
before the filing of the present bill, the defendant Clink tendered to complainant the
amount due upon the mortgage, exclusive of
the costs of such former foreclosure; and in
this proceeding it is claimed that such tender
operated to discharge the lien of the mortgage.
The court below sustained this defense, and dismissed the bill.
It is made clear by the testimony that the
<!omplainant, at the time she refused the tender, supposed that she had acquired title by
her former foreclosure, and that, notwithstanding this, she was ready to accept the
amount of the mortgage, interest, and costs.
It also appears that she offered to take the
money tendered so far as It would go, but
that defendant refused to permit this unless
she would accept it in full payment and disUnder these circumcharge of the mortgage.
stances, we think the court below erred in
Under the repeated rul•dismissing the bill.
ings of this court, a tender of the full amount
to dis•due upon the mortgage will operate
charge the lien of the mortgage if the tender
Moynabe refused without adequate excuse.
han v. Moore, 9 Mich. 9; Eslow v. Mitdiell,
26 Mich. 500; Sager v. Tupper, 35 Mich. 131;
Stewart v. Brown, 48 Mich. 383, 12 N. W. 499.
But in the present case it appears beyond
■question that the complainant had no purpose
of exacting from the defendant any sum beyond what she believed to be her legal due.
MONTGOMERY,

"was

179

While it is a general rule that equity will not
relieve against a mistake of law, this rule is
not universal.
Where parties, with knowledge of the facts, and without any inequitable incidents, have made an agreement
or
other instrument as they intended it should
be, and the writing expresses the transaction
as it was understood and designed
to be
made, equity will not allow a defense, or
grant a reformation or rescission, although
one of the parties may have mistaken or misconceived its legal meaning, scope, or effect.
JIartin v. Hamlin, 18 Mich. 354; Lapp v.
Lapp, 43 Mich. 287, 5 N. W. 317. But where
a person is ignorant or mistaken with respect
to his own antecedent and existing pi-ivate
legal rights, interest, or estate, and enters into some transaction the legal scope and operation of which he correctly apprehends and
understands, for the purpose of affecting such
assumed rights, interests, or estates, equity
will grant its relief, defensive or afiirmative,
treating the mistake as analogous to, if not
identical with, a mistake of fact. 2 Pom.
Eq. § 849, p. 314; Reynell v. Sprye, 8 Hare,
222; Blakeman v. Blakeman, 39 Conn. 320;
Whelen's Appeal, 70 Pa. St. 410; Hearst v.
Pujol, 44 Gal. 230; Morgan v. Dod, 3 Colo.
551; Cooper v. Phibbs, L. R. 2 H. L. 149;
Lansdowne v. Lansdowne. 2 Jac. & W. 205.
In Myer v. Hart, 40 Mich. 517, the mortgagor filed his bill to set aside a mortgage
sale, and asked that the premises be relieved
from the mortgage lien.
The court found
that the mortgagee was mistaken as to his
legal rights, but was acting in good faith, and
refused to enforce the statutory penalty, and
decreed that the mortgagor pay the mortgage
debt as a condition to relief. In Canfield v.
Conkling, 41 Mich. 371, 2 N. W. 191, a bill
was filed to set aside a mortgage, and to recover the penalty for refusal to discharge it
The court
on tender of the amount due.
found that the tender was sufficient, and say:
"He [defendant] was bound to accept the tender, and complainant had made out a sufficient
But the question was one on
case for relief.
which he might be mistaken without any
serious fault, and we do not think it one
where the mortgage ought to be held canceled without payment; nor is it a case calling for the statutory penalty for a willful and
knowing wrongful refusal to discharge the
mortgage." The decree below should be reversed, and a decree entered in this court
providing for a sale of the mortgaged premises to satisfy the amount due and unpaid upThe defendant will recover
on the mortgage.
the costs of the court below, and the complainant will be entitled to the costs incurred
in this court. The other justices concurred.
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Court of Appeals

MORANGB.

N. Y.

57.)

of New York.

Dec,

1871.

Appeal from judgment of tlie New York
common pleas, afflrming judgment for plaintiff.
Samuel Hand, for appellant.
for respondent.

M. A. Kur-

shedt,

PECKHAM, J. The defendant in this suit
is a lawyer. The plaintiff some years since
brought an action against the defendant in
the marine coiu-t, in the city of New York.
The defendant recovered a verdict in that
suit, of $86 against the plaintiff. Without
taking the case to the general term of that
court, the plaintiff carried it for review to
the court of common pleas of that city, and
after argument there that court reversed the
judgment, with costs. The defendant paid
these costs voluntarily without the entry of
any judgment. Within a year thereafter
the com't of appeals decided that the court
of common pleas had no jurisdiction of a
case from the marine court, until it had
been first heard and decided by the general
term of that com-t. The common pleas had
previously held the other way, viz., that
it had jm-isdiction in such case. Some nine
years after this reversal in the common
pleas the defendant issued an execution in
the marine court, and then the plaintiff instituted this suit in equity to stay his proceedings, and a judgment is obtained for a
perpetual stay on the gi-ound that the judgment in the marine court was erroneous,
and that both parties in the review in the
common pleas had acted under a mutual mistake of law.
This presents the question, can a court of
equity grant relief in a case of this character upon the sole ground of a mistalce of law?
There is no circumstance of any descrijition
that adds anything to this ground of relief.
Ignorantia legis neminem excusat and kindred maxims are old in the law. If they
are true, this judgment is erroneous.
In early times the jurisdiction of tlie court
of chancery in the hands of chancellors unskilled in the law was almost without limit;
but for very many years that court has been
guided by rules and precedents, by the science of the law as much as courts of comand modes of
mon law. Their jurisdiction
The statutes and
relief are well settled.
laws of the land are as much the law there
as in any other court. 1 Story Eq., § 10; Id.,

rule open? If this can be regarded as the
"surprise" that requires or Justifies equitable relief, how broad is the principle, how
Almost every
extensive its ramifications?
case reversed by this court would form a
basis for such "surprise," especially where
courts of last resort reverse or modify their
own decisions. How many cases are lost at
the trial or upon review by the ignorance of
counsel in failing to perceive the point, or
in failing to present it properly for review..
How easy to get up cases, in the ordinary
affairs of life, of a misunderstanding of the
law. Thus the same principle would extend
to courts of equity for errors committed or
assumed to be committed there. Under such
a system of jurisprudence it would be difiicult to reach the end of a lawsuit.
In this case the statute of tliis state provided a mode of review of judgments rendered in the marine court. The time and
the manner were prescribed. This statute
was well known to these parties, or should
Yet the
have been but for their negligence.
plaintiff, with the statute before him, passed
for the sole purpose of enabling the party
aggrieved to review a judgment in the marine court, comes to a court of equity for
relief against his ignorance of the manner of
obtaining such review.
We are referred to no principle or authority to sustain such an action, and
think
none can be found.
On this point Chancellor Kent observed:
"A subsequent decision of a higher com't in
a different case, giving a different exposition
of a point of law from the one declared and
known when a settlement between parties
takes place, cannot have a retrospective effect and overtm-n such settlement. Every
man is to be cliarged at his peril with a
liuowledge of the law." Lyon v. Richmond,
2 Johns. Ch. 51, 60.
Thougli the decree in that ease was reversed by the court of errors (14 Johns. 501),
it was entirely upon other grounds.
In Storrs v. Barker, 6 Johns. Ch. 166; 10
Am. Dec. 316, where ignorance of the law
was set up as a gi-ound of defense, the court
affirmed the rule that ignorance of the law
with a knowledge of the facts was no ground
of defense.
See 1 Story Eq., § 120, to the

I

same effect.

Suppose the plaintiff had misunderstood
the statute as to the time of appeal, could a
coiu't of equity extend the time prescribed
by the statute? Many such cases have occurred from a misappreliension of the law
as to when a judgment is perfected. Com'ts
§§ 17, 18.
The whole basis for this relief is founded of law could grant no relief, and
am not
upon the fact tliat an inferior court made an aware that any lawyer has supposed that a
erroneous decision upon a question, of law; court of equity had any more power to exthat the plaintiff was misled thereby and tend the statute.
suffered this loss. This is the best position
In Champlin v. Laytin, 18 Wend. 407;
the plaintiff can take. This must be the 31 Am. Dec. 382, in the court of errors on
"surprise" sometimes spoken of in the books. appeal from chancery, Bronson, J., reviewJeremy Eq. Jur. 360.
ed the authorities in a sound opinion, showWhat a flood of litigation would such a ing as he claimed that there was really no

I
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Authority against the rule that ignorance of and supplies palpable evidence of its existence." He would grant relief in the forthe law simply was no ground for relief.
The opinion of Paige, Senator, the other mer not in the latter.
The difficulty of proving the one or the
way, does not seem to me to be well gi'ounded. He was of opinion that the judgment other seems to constitute all the difference
in that case could be affirmed upon otlier in the cases.
grounds. But the principle laid down by
Without any special review of authorities
him denies relief to the plaintiff in this case. on this question which we have particularly
He recognized a difference between igno- examined, it is enoiigh to say that it is conrance of the law and a mistake of the law. ceded that no case has been found warrantAdopting the langviage of .Johnson, ,T., in ing the interference of a court of equity upLawrence v. Beaubien, 2 Bailey, 623; 23 Am. on facts like these, and no sound principle
Dec. 155, who says: "The former is pas- will authorize it.
sive, and does not presume the reason.
The
The decree must be reversed, without costs.
All concur.
latter presumes to know when it does not,
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PETERSON

V.

GROVBR

et al.

(20 Me. 363.)

Supreme

Judicial Court of Maine.

July Term,

1841.

Bill in equity, lieard on bill, answer, and
proof.
Tlie facts are stated in substance in
tlie opinion of the court.
Mr. Timelier, for plaintift.
Mr. Hobbs. for defendants.

SHEPLEY, J. Tlie bill alleges, in substance, that in the year 1S21, the complainant
made a mistake in writing a deed of release
of a lot of land in the township now called

Cutler, by writing the word "south-east" instead of "south-west," in stating the first
bound of the lot.
That the effect of this mistake was to describe the lot immediately easterly and adjoining, which was owned by the
complainant in fee, instead of the one intended to be conveyed,
in which he owned
only the improvements.
That the lot intended to be conveyed, or part of it, is now numbered twenty-one, and that conveyed is numbered twenty.
That one of the grantees entered upon and has continued to possess the
lot intended to be conveyed, while the complainant and his grantees have continued in
The misthe possession of the one conveyed.
take is clearly proved by the testimony, and
is admitted by the answers.
The rule, that
parol testimony is not to be admitted to vary
an instrument In writing, prevails as well in
equity as at law.
Courts of equity admit an
exception to it, where a mistake is alleged;
and if it be clearly proved or admitted, they
give relief. This is a case in which, according to the rules of equity, the deed should be
reformed by correcting the mistake, unless
the matters set forth in the answers vary the
rights of the parties. The grievances alleged by the respondents, and for which one of
them claims to have compensation made before the error is corrected, so far as they are
proved by their own testimony, are in substance these.
That the complainant was emIjloyed by Jones and others, the oAvners in
fee of the lot intended to be conveyed, to survey it, when, in the same year, 1821, one
of the respondents purchased it of them.
That he was Instructed to run out one hundred acres of good land exclusive of the
heath, and that he did so run it out.
That
there were about fifty acres of heath found
In the lot, not computed as part of it. That
eight or nine years ago the complainant was
again employed to run out the land lying
northerly of the lot, and that he ran the
southerly line of the lot, now partially designated as lot numbered seven, so as to
take ofC a large number of acres belonging
to lot 21, as it was originally surveyed.
That there was a large quantity of timber
on the part so taken off, constituting the principal value of the whole lot.
That when the
fee of the lot was purchased of Jones and

others, the deed was made by copying the
boundaries of the lot described in the deed
That Jones and othfrom the complainant.
ers, in the year 1832, conveyed lot numbered
seven to Marston and others, who prosecuted
one of the respondents for cutting, where healleges it should have been in his own lot^
and that he was obliged to pay damages for
it.
The argument for the respondents is, that
if the deed from the complainant had described and conveyed lot 21, they should haveacquired by that deed and by the deed of thfr
fee of the same, a good title as far northerly
as the spotted tree, named in the deed as thenorth-east comer, although it might havestood more than two hundred and seventyThat in conone rods from the first bound.
sequence of the deed from Jones and others
to Marston and -others^ they cannot, if the
mistake in their deed be now corrected, hold
the title to that extent against them; and
must lose the most valuable portion of their
land, through an error originating with the
complainant.
The allegations and proofs,^
out of which this argument arises, are many
of them strongly controverted: but let them
for this purpose be regarded as proved. Theinquiry will then arise, how far the complainant is responsible for such a result
It
does not appear, that he made or had any
connexion with the deed from Jones and othIf the misers to one of the respondents.
take in his deed to them be corrected, it will
still convey, whatever change may have taken place since, all that it was intended to
convey, the improvements on the lot.
If the
respondent who received the deed from
Jones and others with warranty, obtained no
title, it is to be presumed he will obtain
a full indemnity for the loss of it.
Or If by
any process the error in that should also be
attempted to be corrected, and it should be
found, that by reason of subsequent grants
made by them, it could not be so corrected
as to operate as it would have done, had
it been correctly made, it is to be presumed^
that the court would give relief only upon
the principle of making one who seeks equity, do equity.
It would be a hard rule to
hold, that one \A'ho had committed an error,
was responsible for all the remote and possible consequences, which might arise out of
its leading others to commit errors by placing
confidence in its accuracy, instead of examining for themselves. This would make him
responsible not only for the consequences of
his own errors, but for the negligence of others.
There is little occasion for it here,,
where there is apparently a sufficient remedy
for all losses against the parties, who conveyed the fee, and who are responsible for
Thetheir own errors on their covenants.
complainant does not appear to have committed any fraud in the original survey of the
lot, for the proof is, that it was run out according to his instructions.
The surveys.
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which he has since made, cannot affect the
title, and cannot therefore have occasioned
any essential injury. The complainant is entled to have the mistake corrected by a reform of the deed so as to malse it read as it
should have done, and to a decree, that will
secure the rights of the parties accordingly.
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As he made the mistake, which has brought
difficulties upon the other parties as well as
upon himself, he is not entitled to costs.
Nor are either of the respondents,
for they
had an oppoi-tunity of relieving themselves
from expense and trouble by a voluntary correction of an admitted error.
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RIDER
(28

Court of Appeals

V.

POWELL.

X. Y.

ant would have been entitled to relief.

310.)

of ISew York.

Sept.,

18G3.

Action to reform a bond and mortgage so
as to conform to a previous oral agreement.
There was a judgment for plaintiff, from
which defendant appealed.
A.

J.

Parker,

for appellant.

James B. 01-

ney, for respondents.

BALCOM,

J.

conveyed
the farm to the defendant, and he took possession of it and also of the personal property he purchased with it. He paid Rider
$1,100 in ca.sh, and gave him an indorsed
note for $.500 in part payment of the purchase-money. The oral contract therefore
was so far' performed as to relieve it from
the operation of the statute of frauds; and
the defendant could not retain the farm and
personal projDerty without giving Rider such
a bond and mortgage as tlieir oral contract
called for, unless the fact that there was no
fraud or mistake on the part of the defendant, as to the terms of the bond and mortgage he gave to Rider, justified him in so
doing.
Parsons says:
"The question has often
come before our courts, whether oral evidence can be received to show the mistake
(in ii written contract), and thereby make it
in fact a new contract, when an oral contract
would be void or not enforceable by the statThe course of adjudication is
ute of frauds.
not uniform on this point. But while it cannot be denied that numerous authorities support a disregard of the statute in such cases,
others maintain its authority."
1 Pars. Cont.
Justice Story puts the case,
(3d Ed.) 555.
"where the party plaintiff seeks, not to set
aside the agreement, but to enforce it, when
it is reformed and varied by the parol evidence;" and then says: "A very strong inclination of opinion has been repeatedly expressed by the English courts, not to decree
a specific performance in this latter class of
cases;
that is to say, not to admit parol evidence to establish a mistake in a written
agreement, and then to enforce it, as varied
and established by that evidence.
On various occasions such relief has, under such circumstances, been denied.
But it is extremely difficult to perceive the principle upon
which such decisions can be supported, consistently Willi the acknowledged exercise of
jurisdiction in the court to reform written
contracts, and to decree relief thereon. In
Americii, Chancellor Kent, after a most elaborate consideration of the subject, has not
hesitated to reject the distinction as unfounded in justice, and has decreed
relief to a
plaintiff, standing in the precise predicaEq. Jur. (7th Ed.) § 161.
1 Stoi;y,
ment."
Archer, J., in delivering the opinion of the
court in Moale v. Buchanan, 11 Gill & J. 325,
"Had tl;e agreement been entirely by
said:
parol, and a part performance, the complain-

Rider and wife

Shall

he be in a worse situation by having attempted to reduce the whole agreement into the
form of a conveyance, if he shall make an
by mistake of
omission in the conveyance,

He
an essential part of the agreement?"
then answers this interrogatory in the negative, and refers to the opinions of Chancellor
Kent, in Gillespie v. Moon, 2 Johns. Ch. 585,
and Keisselbrack v. Livingston, 4 Johns. Ch.
144.

A judgment was given by this court in De
Peyster v. Hasbrouck, 11 N. Y. 582, reforming a mortgage and enforcing it against
premises not originally embraced therein.
The supreme court was therefore justified
by authority as well as principle in reforming the bond and mortgage in this case, unless the fact that there was no fraud or mistake on the part of the defendant In fixing
their terms, or respecting their terms, renders such decision erroneous.
The decisions
in JIatthews v. Terwilliger, 3 Barb. 50, and
Quick V. .Stuyvesant, 2 Paige, Ch. &4, support this conclusion instead of militating
against it.
I am not aware of any adjudged case, in
which it has been held that there must be a
mutual mistake of fact by the parties to a
written contract or some fraud on the part
of the party not mistaken, to entitle the
party who made the mistake and who suffers by it, to have such contract reformed
so that it will truly express the oral agreement of the parties which was to be carried
into effect by the written contract; and such
a doctrine would be contrary to good sense
and sound principle. In Matthews v. Terwilliger, supra, Gridley, J., said:
"Now if by
the actual agreement of the parties, Matthews was to pay interest on the purchaseprice of the farm, how did it happen that
the written contract which should have truly
expressed the agreement of the parties, wholly omitted all mention of interest? Was it
by the fraudulent design of the complainant,
or by the mistake and inadvertence of the
defendant?
If it was owing to either of
these causes, then the complainant is not entitled to have the written contract, on which
he has founded his bill, performed; but the
defendant is entitled to have it reformed,
and the mistake corrected."
In that case
the complainant endeavored to compel the
defendant to specifically perform a conti'act
for the sale of his farm, and the latter set
up a mistirke in the contract by the omission
of an undertaking on the part of the complainant to pay interest on the portion of
the purchase-money which was not to be
paid down; and there was no mistake on
the part of the complainant ils to the terms
of the contract as written and signed by the
parties, and it was framed precisely as he
intended it should be.
See Haire v. Baker,
5 N. Y. 3.17.
Also, see Waite v. Leggett, 8
Cow. 105; JMowatt v. Wright, 1 Wend. 355.
It seems to me to be entirely clear, upon
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principle, tliat Rider was entitled to liave
the bond and mortgage reformed so tliat they
would conform to the oral agreement of the
parties for the sale of the farm, although the
■defendant may have known, at the time they
were executed, that they varied from such
oml agreement, and did not say or do any
thing to induce the scrivener to draw them
differently from what they should have been
And as there is no controlling audrawn.
thority to the contrary, I am of the opinion
that this court should so hold, and affirm the
judgment in the case, with costs.

DAVIES, ROSEKRANS, 5IAKYIN,

SELDEN,

JJ.,

WRIGHT, J.

and

concurred for affirmance.

The action was
(dissenting).
the defendant's bond and mortgage
reformed so as to conform to a parol contract between the parties, in pursuance of
which it was alleged they were given. The
bond and mortgage were to secure the payment of $3,000 (a part of the purchase-money
■of the plaintiff's farm), in ten annual installments of $300 each.
As drawn, interest was
to be paid annually on the different installments; but there was no provision for the
^payment of the interest on the whole principal remaining unpaid, at the time of the payIn the
ment of such annual installments.
latter pai-ticular the reformation or correction of the bond and mortgage was asked
for. The pleadings admitted a parol contract
between the plaintiff and defendant, for the
sale of the farm of tlie plaintiff, for the price
of $4,600, of which sum $3,000 was to be paid
in ten annual installments of $300 each; the
first payment to be made on the 1st of December, 1859, and the remaining payments
•on the 1st of December of each year thereafter; and which sum of $3,000 was to be
:secured by the defendant's bond and mortTlie complaint algage on the premises.
leged the contract to have been that the
plaintiff was to have Interest annually on
the whole sum of $3,000; whereas the defendant. In his answer, averred that that
sum was made payable in ten annual payments of $300 each, with interest on such
annual payments. The judge who tried the
cause found only the single fact, viz., that
tliere was a mistake on the part of the plaintiff as to the interest he was to receive by
the bond and mortgage; and decided that as
-matter of law he was entitled to have his
mistake corrected, and the bond and mortgage amended or modified, so that he should
recover annual interest on the whole sum
unpaid, and directed a judgment accordingly.
We can only review the case upon the
pleadings and facts found by the judge;
and the question is, whether in a case where
.a contract between parties provides for the
to have
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performance of a particular act by them,
such contract is entitled to be reformed, in
equity, because there has been a mistake
on the part of one of the contracting parties,
as to its terms, when such mistake is not
occasioned by any fraud practiced by the
other party.
suppose the rule to be lliat when there
is a mistake on one side (and not a mutual
mistake), it may be a ground for rescinding
a contract, or for refusing to enforce its
specific performance, but not a ground for
altering its terms. Adams, Eq. 171. A mistake by the plaintiff when he made the contract, as to the interest he was to receive
on the bond and mortgage, would not entitle him to have the contract so modified
as to conform to his mistaken impression,
though it might be a reason for rescinding
the contract on the ground that the minds
of the parties never met in making it. In
Lyman v. United Ins. Co., 17 Johns. 375,
Chief Justice Spencer lays down the true
rule of law to govern the case (whether the
mistake found relates to the bargain or to
the taking of the bond and mortgage) that
"before a written contract can be amended
or altered on the pretense of mistake, the
proof must be entirely clear that tliat mistake has occurred; and secondly, that the
amendment sought would conform the contract to the intention of both parties."
If we were to look, however, in this case,
beyond the findings of fact by the com-t, it
is clear that the deed, bond and mortgage
constituted the true contract, and that all
previous negotiations were merged in them.
It would be a violation of the plainest elementary principles to permit a party who has
entered into a written contract to have the
written contract altered so as to confoi-m to
his understanding of a previous negotiation,
when the opposite party understood it differently, and as it was set forth in the written contract. The parol bargain was void by
the statute of frauds; neither possession being taken under it or consideration paid. It
was after the deed, bond and mortgage were
executed and delivered, and under them the
money was paid and possession taken. The
court was asked in the case not only to
enforce an agreement void by the statute,
but one that the parties did not understand
alike.
The judgment of the supreme court should
be reversed and a new trial ordered, with
costs to abide the event.

I

DEXIO, C. J., and EMOTT, J., concurred.
Judgment affirmed on the ground that the
judge's finding of facts must be construed
as a finding of fraud or a mistake of fact on
the part of the defendant.
Judgment affirmed.

/
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LUDINGTON

et al. v.

FORD

et al.

Mich. 123.)
Supreme Court of Michigan.
Jan. Term, 1876.
Appeal froin circuit court, Mason county;
in chancery.
(33

Shubael F. White and Mariner, Smith &
Ordway, for complainants. E. N. Fitch, William L. Mitchell, and Robert Rae, for defendants.

MARSTON, J. The bill in this case was
filed to correct a mistake.
It is claimed that
at the time of the agreement of April 5, 1859,
referred to in the case of Ford v. Loomis, 33
Mich. 121, a certain description of land which
was not embraced in the tax deeds to Durand, but which was embraced in the deeds
from Ford to Durand of November 16, 1858,
was by mistake omitted from the deed made
by Durand to complainants.

In order for the complainants to obtain'
the relief sought, it must appear not only
that there was an error on both sides, but
the mistake must be admitted or distinctly
proved. Tripp v. Hasceig, 20 Mich. 254; CaseV. Peters, Id. 298.
The complainants have wholly failed in.
establishing
either of these propositions.
We are rather of opinion, on the contrary,
that the only lands contracted to be conveyed
by Durand to the complainants were thoseNone others are
described in the tax deeds.
embraced in the deed from Durand, and it
refers to the tax deeds "for a more full and
perfect description of the lands and premisesherein and hereby conveyed."
The decree of the court below must be reversed, and the bUl be dismissed, with costsof both courts to defendants.
The other justices concurred.

^— [
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WELLES
Commission

v.

YATES.

or

(44 N. Y. 525.)
of Appeals of New York.

Jlay,

1871.

Appeal from an order of the general term
of the supreme court in the Sixth district,
affirming a judgment of the special term in favor of the plaintiff.
The action was brought for the reformation
of a deed executed by the plaintiff, he claiming that a reservation of certain timber had
been omitted, through mistake on his part;
and also for an accounting by the defendant
for timber taken from the premises conveyed.
An account was ordered to ascertain the
value of the lumber taken since March 10,
1851.
The referee found the value at ?2,041.72.

Upon the coming in of the referee's report,
judgment was entered for the plaintiff that
the deed be reformed and corrected, and that
he have judgment for the value of the timber removed by the defendant.
This judgment was affirmed by the general term in the
Sixth district, and the defendant appeals to
the court of appeals.
The facts appear from
the opinion of the court.

E. H. Benn, for appellant.
for respondent.
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Geo.

Sidney

Camp,

HUNT, C. It will not be necessary to
sider in detail the fifteen points presented
the appellant, and so ably argued by
counsel.
The discussion of a few of them
settle principles that may serve to decide

con-

by
his

will

the

case.

The complaint, in substance, alleged that on
the 28th of May, 1846, the plaintiff was the
owner of one hundred and ten acres of land,
being lot No. 4; that on that day he sold the
same by executory contract, with the timber
thereon, to T. & T. Trevor, for $17 per acre.
That on the 7th day of December, 184(5, he
was the owner of lot No. 5, containing one
hundred and forty-one acres, and then entered
into an agreement with the same parties, by
which they undertook to cut the timber standing thereon, manufacture the same into boards
and planks, and to give the plaintiff one-half
of the lumber thus manufactured.
Certain
other details were provided, which it is not
necessary to specify.
At the same time, the
plaintiff entered into an executory contract
with the same persons, for the sale of the one
hundred and forty-one acres, at $4 per acre.
That these two pieces of land were of the
same value; that the timber growing on the
latter piece was of the value of $5,000, and
that such timber, in the understanding of
the parties, was reserved to the plaintiff by
and
contract mentioned,
the manufacturing
that the price of $4 per acre was for the land
simply, the timber reserved to the plaintiff.
That, after proceeding for some time in the
manufacture of the lumber, the purchasers
became embarrassed, and the defendant took
their place in the contract, and without new

further negotiations, a calculation was
made of their payments,
the balance found
due paid by the defendant, and an absolute
deed of the two pieces of land, without res-

ei-vation of the timber, made by the plaintiff
to the defendant.
That the defendant well knew all of the
facts in the complaint recited.
The plamtift'
then avers "that through and by mistake he
failed to insert in the said last-mentioned deed
(of the one hundred and forty-one acres) any
reservation of the timber mentioned and embraced in the contract secondly above mentioned;" and also avers demand and refusal
to amend.
The prayer is that the deed may
be corrected, so as to be made to contain a
reservation of the timber, and that the plaintiff may have an accounting as to the timber
taken and removed by the defendant.
The judge found that there was an error
and mistake on the part of the plaintiff, as
averred by him. He found also that there
was no mistake on the part of the defendant,
but that he well understood the plaintiff's error. He knew that the timber was not reserved, and he knew that the plaintiff supposed and understood that it was reserved.
He received the deed, failing to correct the
plaintiff's error, but intending to reap the
profits of it. He knew that he received of
the plaintiff's
estate $4,000 or $5,000 more
than the plaintiff intended to give him, or than
he supposed he had given him. The mistake
was unilateral; on the part of the plaintiff
only. On the part of the defendant, there was
no mistake, but something worse. It was a
fraud, as palpable as if he had made affirmative representations to induce the error; as
gross as if he had put his hands in the plaintiff's pocket and feloniously abstracted his
money.
1 Story, Eq. Jur. §§ 187, 137, 140, 147,
Waldron v.
1.j2, 153, 167, 168, 191, 214-217;
Stevens, 12 Wend. 100; Wiswall v. Hall, 3
Paige, 313; Hill v. Gray, 1 Starkie, 434; 2
B. C. L. 167.
The point here arises, can there be a judgment to reform the contract, there not being
a mutual error, but error on one part and
fraud on the other?
It is laid down in many authorities reported and elementary works, that there must be
a mutual error, to authorize this interposition
of a court of equity. See Story, Eq. Jur.
§ 155; Story v. Conger, 30 N. Y. 673; Nevius
V. Dunlap, 33 N. Y. 670; Lyman v. United
States Ins. Co., 17 Johns. 376. The cases where
this general statement is made are very numerous, and it is well said that to exercise this
power, where one party only has been in error
and the other has correctly understood it,
would be making a new contract for the parties, and would be doing injustice to the party
who made no mistake. On this point two dis1st. Those cases
tinctions may be noticed.
will be found to have in them the element of
the honesty on the part of the one correctly
understanding the contract. AVhere two parties enter into a contract, and an error is
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claimed by one party to exist on an important
point, which is claimed to be correct by the
other party, it cannot be amended, as against
the party correctly understanding It, he acting
in good faith, and supposing the other to have
understood the contract as he did. This rule
Either
does not apply where there is fraud.
fraud or mutual mistake will authorize the
reformation. See authorities supra; De Peyster V. Hasbroucli, 11 N. Y. 582; and Gillespie
V. Moon, 2 Johns. Ch. 585; Barlow v. Scott,
24 N. Y. 40; Rider v. Powell, 28 N. Y. 310.
In his supplemi^ntai'y points the appellant exIjressly concedes this proposition.
2. This is the consummation of an existing
contract, about the terms of which there was
This contract it was attempted
no dispute.
to perform. There has been a failure to perform, it, by the misunderstanding, on the part
of the plaintiff, of the effect of the instrument
A refby which performance was attempted.
ormation is permitted in such case, although
the mistake be not mutual. See the cases before cited, and Coles v. Bowne, 10 Paige, 534.
The result of the cases justifies a reformation of a contract, when there is either a mutual mistake, that is, a mistake common to
both parties, or when there is fraud. In his
complaint, the plaintiff has simply stated the
facts on which he claims relief. After setting forth the facts, he adds, that by mistake,
he failed to insert in the deed a reservation of
the timber. He does not charge that it was a
mistake common to both parties. Nor does he
charge it to have been a fraud. He gives no
name to the conduct of the defendant.
The
facts, as found by the referee, and the judgment rendered by him, are in conformity to
the allegations of the complaint. They establish, not a mutual or common error, but an
error on the part of the plaintiff and fraud on
the part of the defendant.
The defendant, by the judgment of the court
upon the facts, occupied the place of the original contractors and undertook to perform
their contract. This was the finding of the
judge, and the evidence, with the circumstances, justified this finding. The fraud was in
If the judgment of
the deceitful ])erformance.
the court below is carried out, he will not be
made a party to a new contract, which he
would never have assumed.
He did assume
the original contract. He therefore became
bound by it. AMien the court now compel him
to abandon his fraudulent contract, he is remitted to the original agreement.
He has no
ground therefore to say that by being convicted of a fravid, he is compelled to enter
into a new contract. Nor is he to be relieved
by the nile that a party seeking to be relieved
from fraud, must be ready, prompt and eager
in his demand for redress. When a party
seeks to rescind a contract, on the ground of
fraud, he must undoubtedly be prompt and
ready in his disaffirmance. He has the election to affirm or disaffirm. If he elects the
latter he must do it at once. He is not permitted to hesitate and balance advantages.
Masson V. Bovet, 1 Denio, G9; Beers v. Hen-

drickson, 6 Rob. (N. Y.) 54; Tomlinson v.
Miller, *42 N. Y, 517.
In the present case the party does not ask
to have the contract rescinded.
He does not
seek to have it declared void. On the contrary
he insists that it is valid. He asks that it
may read exactly as the parties originally
agreed, and that all its parts may be completeIn such case the nile is that
ly perfoi-med.
the party must show himself ready and eager
for its performance. 1 Story, Eq. Jur. § 776.
The plaintiff has given sufficient evidence of
his readiness and eagerness to perform. If
there has been an unreasonable delay in seeking relief, the court will refuse it. Id., and 1
Fonbl. Eq. bk. 1, c. 6, § 2, note e. It is a
question of discretion in the court whether
under all the circumstances of time, repeated
applications
and refusals,
the
condition,
knowledge, expectations and hopes of the parties, the relief should be granted.
There is no
positive or rigid rule, like that existing in the
case of an attempted rescission.
am satisfied with the decision on this point of the court
below, and the judge trying the cause. 1
Story, Eq. Jur. § 529; Bidwell v. Insurance
Co., 16 N. Y. 203.
The court having jurisdiction of the cause to
amend the contract, thereby acquired the right
incidentally to give relief in damages, or in
such mode as justice required. Rathbone v.
Warren, 10 Johns. 587; Kempshall v. Stone,
193; "Woodcock
5 Johns. Ch.
v. Bennett, 1
Cow. 711; Bidwell v. Insurance Co., 16 N.
Y. 263; Story, Eq. § 794; Rundle v. Allison,
34 N. Y. 180.
The defendant contends further, that no
damages can be recovered by the plaintiff for
timber that was cut more than six years before the commencement
of the action. The
argument of the defendant's counsel is that
the reformation of the deed is merely a means
by which the iilaintiff seeks to recover damages for the timber taken, and that its correction is simply a part of the evidence to authorize him thus to recover; that his claim
is therefore a legal one and cannot extend
back beyond six years. The authorities cited
by the defendant do not sustain this position.
The most plausible is that of Boret v. Corey,
15 N. Y. 505, which was an action to enforce
in equity a lien for the unpaid purchase-money
of land. The court held that the action could
not be sustained, for the reason that the debt
sought to be enforced was barred by the statute of limitations.
The debt they held to be
the principal, the lien the incident, and the
principal being ended the incident could not
be enforced. At the same time the court conceded that where a mortgage was given to si^
cure the payment of a simple contract debt,
the lapse of six years was no bar to an action
to foreclose the mortgage.
The authority of
Mayor v. Colgate, 12 N. Y. 140, was conceded, where an assessment was attempted to be
enforced more than six years after the assessment had become due and payable.
In the
present case the question is not what action
can be sustained after the deed is reformed,
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but what action could have been sustained before its reformation?
The reformation had
not occurred wlien the suit was commenced,
and the right of the parties was determined
by the nnreformed deed. That deed conveyed
to the defendant without reservation, the one
hundred and forty-one acres in question.
It
carried witli it complete title to the trees.
The plaintiff could not have sustained an action for their conversion.
He would have
been told that defendant had a legal title. The
reformation of the deed in the present case
is the principal and not the Incident. Damages are the. incident, not the principal.
It is
the title which tlie judgment of reformation
gives that warrants the claim for damages;
not the claim for damages that creates the
legal title. Complete justice and nothing more
is done by the judgment in this respect as it
stands.

The defendant also insists that in the view
that the recoveiy against the defendant is
sustained upon the ground of fraud and not
of mutual mistake, the cause of action is barred in six years from the discovery of the
fraud. He further says that the judge has
expressly found as a fact that the cause of
action has not accrued within six years from
the commencement of the suit. I have looked
through the testimony carefully, and do not
And any evidence that the plaiutiffi discovered
the fraud perpetrated upon him as early as
of the
six years before the commencement
suit. He did undoubtedly discover his own
error soon after its occurrence, and applied
to the defendant's agents for its correction.
He says that "he had confidence in them and
expected all would have gone on as though it
had been reserved." In other words, he had
discovered his own mistake and believed it
to be a mutual mistake, which the defendant
would willingly rectify. He says further of
the defendant's agent: "He seemed willing to
They proposed leaving it out.
do something.
They never told me
could not have the timber. They always gave me to understand that
they would settle it in some way. They always gave me to understand that they would
do something about it. Neither of them ever
told me I should not have so given the deed,
if I did not mean to part with the timber."
This evidence does not show a knowledge of
the fraud. It does not show the plaintiff's
knowledge that the defendant knew, when he
took it, that the deed conveyed the absolute
ownership of the trees, and that the plaintiff
was ignorant of that fact, but supposed the
trees were reserved, and that the defendant
failed to correct his error. It does not even
show that he supposed the defendant meant
to insist upon retaining the benefits of the error. It shows rather that the plaintiff was
constantly deluded with the idea that the mistake would be corrected. The judge has not
found that the plaintiff discovered the fraud
within more than six years before suit brought,
and there was no evidence on which he could
have been justified in so finding.

I
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\¥hen the cause of action accrued in this
is a question of law.
It was either
when the transaction occuiTed or when the
fraud was discovered.
The judge has found that the cause of action did not accrue within six years before
suit brought. He states, in his opinion, that
the action being to reform the contract, and
the accounting being incidental, the action
falls under the ninety-seventh section of the
Code, which requires it to be brought within
ten years after action accrued.
He fixes the
occurrence of the transaction as the time
from which by law the statute begins to
run. The defendant now asks us to hold
this as a conclusive finding of fact, that the
fraud was discovered more than six yeare
before suit brought. This we cannot do.
Upon the theory that the running of the
statute begins with the date of the occurrence more than six years had elapsed, and
such was the theory of the judge tidying the
cause.
On the theory that it runs from the
discovery of the fraud, there is no such finding, nor is there evidence to prove it. All
presumptions are in favor of the judgment,
and the contrary must be taken to be the
fact.
I have thus considered the most important
of the questions i-aised by the appellant.
There are several other objections stated in
the points, which I have also examined.
They fm-nish no valid ground for asking a
reversal of the judgment.
A majority of the court concur in the opinion that the plaintiff is entitled to relief. A
majority of the court do not concur with me
on the question of damages, and are of the
opinion that the recovery of damages for a
period exceeding sis years prior to the commencement of the suit was erroneous. The
judgment of the court will therefore be, that
the judgment of the general term be affirmed, without costs of the court of appeals to
either party, provided that the plaintiff shall,
within thirty days after the entry of this orattorney a
der, sei-ve on the defendant's
stipulation, deducting from the judgment of
April 6, 1863, the sum of $2,107.45 as of that
If such stipulation be not seiTed, then
date.
the judgment shall be reversed and a new
trial ordered, with costs to abide the event.
In case the attorneys do not agree as to the
details of the judgment, the same can be settled before one of the commissioners.
case

EARL, C. (dissenting). As I cannot concur with my brethren in this case, I will
briefly give the reasons for my dissent.
No mistake is alleged in the contracts, and
no reformation of them is claimed. And under no allegations or proof could the contracts be reformed, as a cause of action, for
such purpose, would be barred by the statute of limitations.
If, as claimed by the plaintiff in his complaint, and by his counsel on the alignment
before us, the deed was given in pursuance

190

JiQUITABLE KIGIITS.

and in fulfillment of tlie contracts, then there
can be no reformation of the deed, as it is
If
in precise conformity to the contracts.
the two contracts of December 7, 1846, are
construed together, they must be read as if
embodied in one; and the timber is not reserved, and the contract does not provide for
any reservation in the deed.
The vendees
were to get out certain lumber upon shares,
and were to pay $4 per acre besides. The
contract in reference to the lumber vpas a
binding contract and, if performed as the
parties contemplated, it would be fully performed before the deed was required to be
^iven; and such was manifestly the intention of the parties, and hence no provision
was made for any reservation in the deed.
The deed was given without any mention of
the lumber, and hence the only claim the
vendor could thereafter have, upon the lumber contract, was to sue for damages on account of its non-performance.
The only contract the defendant ever made
or intended to make, as found by the referee,
is that which is embodied in the deed.
He
never intended or was willing to take a
deed with any reseiTation in it. What right
then has a court of equity to reform the deed,
so as to give him such a deed as he was
never bound to take? There was never a
time when, by action for specific perfoi-mance, he could have been compelled to take
a deed with a reservation, and the court has
no right to compel him to take such a deed
by the reformation of the one he did take.
If by fraud or mistake on his part, the
plaintiff was induced to give this deed, the
only relief he could have was to set aside
the deed;
and to obtain this relief, it was
his duty, on the discovery of the fraud or
mistake, to proceed promptly and not ratify
the deed by taking the money on the note
given for the purchase-price, after he discovered the mistake or fraud.
As I understand the opinion in which my
brethren have concurred, it sustains the relief granted to the plaintiff, upon the ground
of fraud, and yet the complaint does not in
any way intimate even that the defendant
was guilty of any fraud, nor does it allege
that the defendant used any artifices to procure the deed to be drawn with the reservation omitted, or that he knew it was omitted.
The charge of fraud should have been distinctly made in the complaint, so th.it the defendant could have taken issue «.ipon it.
And it does not appear that any claim was
made, at the trial, that the defendant was
guilty of fraud, and the case was manifestly
not tried upon any such theory. The judge
at special term did not put his decision upon
If he had, he would
the ground of fraud.
certainly have decided against the plaintiff,
under his finding as to the statute of limitations, as follows:
"That within a month
after the execution of said deed, the plaintiff discovered said mistake, and shoi-tly
thereafter applied to the defendant to cor-

rect the same, which he neglected and refused to do; but proceeded to cut large quantities of said timber and appropriate the
same to his own use; that the cause of action
for which this suit is brought has not accrued to the plaintiff within six years before
the commencement of this suit."
The learned judge evidently proceeded and
granted relief upon the ground that the scrivener made a mistake in drawing the deed,
and this was the ground upon which the general term placed its decision of affirmance.
The cause of action for the mistake was not
barred by the statute of limitations, because
the action was commenced within ten years
from the time the alleged mistake occurred.
A cause of action, for such a fraud as is
now alleged in this case, is deemed to accrue,
when the aggrieved party discovers the facts
constituting the fraud, and it is barred in six
years from that time. Code, § 91. All the
fraud, if any, that was perpetiated in this
case was in procuring and taking the deed
without the reservation, and this was discovered, according to the finding of the judge,
more than nine years before the suit was
commenced, and hence I cannot be mistaken
in saj-ing that relief was granted at Special
Term upon the ground of mistake alone, and
not of fraud.
And still further, the counsel for respondent in his argument before us, did not claim
to sustain the judgment below upon the
ground of fraud, but upon the ground of mistake alone.
Hence under all the circumstances I cannot
consent to uphold this judgment, or any part
of it, upon the ground of fraud, against the
decisions of both courts below, the claims of
plaintiff's counsel, and the explicit finding of
the judge at special term, that the cause of
action for fraud was barred by the statute of
limitations.
It was the duty of the plaintiff
to show that he discovered tlie fraud within
six years before the commencement of the
suit, and there can be no pretense that he
gave any evidence to show this.
I concur with my brethren in holding that
in any view of the case the plaintiff could recover only for timber cut within six years before the suit was commenced.

For affirmance, as modified: LOTT, 0. C,
HUNT and LEONARD, CC.
For reversal: EARL and GRAY. GC. not

and

voting.

Judgment affirmed without costs to either
party in the court of appeals, provided the
plaintiff within thirty days after the entry
of this order, serves on the defendant's attorney a stipulation i-educing the judgment
$2,407.45 and interest from the date of the
judgment, April 6, 1863. If such stipulation
be not served, then the judgment is reversed
and a new trial ordered, costs to abide the
event.

Judgment

affirmed.
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Bill in equity for the reformation of a conveyance of lands, and for further relief. The
«ase was reserved by the chief justice "for
tlie consideration and decision of the full
court upon the question whether, upon the
xiUegations of the bill, the plaintiff is entitled
to relief in equity, and whether the plaintiff
has not a full, adequate, and complete remedy at law; the defendant also relying in
his answer upon the statute of frauds."
W. H. Swift and S. W. Bowerman, for
plaintiff.
M. Wilcox and W. T. Filley, for
defendant.
W'LLLS, J. The plaintiff jmrchased certain lots of land of the defendant, received a
deed, and paid the whole amount of the purchase money.
This suit is brought for relief
or redress in several particulars, dissimilar
in character, but all connected with the alleged oral contract of purchase.
He complains:
First. That a proviso was inserted
in his deed, imposing upon him the burden of
supporting the whole fence upon the south
line of the land conveyed; and that he was
induced to assent to its insertion upon the
consideration, and false representation of the
defendant, that the whole fence upon the east
side of said laud was to be maintained by
the adjoining proprietor, I'atrlcK JIcDaniels,
by virtue of a written obligation to that effect, and- that the plaintiff would be relieved
from all liability to maintain any fence upon
that side; as well as by certain other false
representations of the defendant in relation
thereto. Second. That he delivered to the
<Jefendant, in part payment of said purchase
money, three bonds of the United States of
■!|>1,000each, upon the agreement of the defendant that he would allow the full market
value of the same, including premium and ac•crued interest at the time of the transfer
thereof; and that the defendant refuses to
■allow and pay him the value of such premium and interest, amounting together to
the sum of $315; that sum being in excess
«f the whole purchase money due to the defendant. Third. That during the negotiations
for the sale and purchase of said lands the
•defendant pointed out the southeast corner
of the premises proposed for sale, and represented that the land of the adjoining proprietor, McDaniels, extended to that point, and
that the southerly line of the land sold would
extend from the same corner to a point on
the highway near a bridge; that the deed
was accordingly written and accepted, describing the land as bounded on the south by
a line running from the southwest corner of
land of said McDaniels, at right angles to
the westerly line of said McDaniels, to the
highway, the defendant representing said line
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to be the same line previously pointed out by
him to the plaintiff, and that it would strike
the highway within one rod of said bridge;
whereas in fact the land of said McDaniels
did not extend so far as to the southeast corner of the defendant's land as pointed out
by him, and the south line, running at right
angles therefrom to the highway, did not
strike the same witliin one rod of said bridge:
and the deed so written and accepted did not
include a considerable part of the land so
offered and represented to be sold, and intended and understood by the plaintiff to
have been purchased by him; the pait so
excluded consisting of about 17 acres of
land, comprising the greater part of the
meadow land in the tract as pointed out by
the defendant.
The plaintiff, by his bill, does not seek to
rescind the contract and conveyance,
and
does not offer to reconvey or release to the
defendant the land conveyed, nor pray that
he may be allowed to do so, and recover back
the purchase money paid and bonds delivered
in payment. The relief prayed for is that
the defendant may be required to convey to
the plaintiff the portion of the tract which
was so by fraud or mistake omitted from the
conveyance already made to release the plaintiff from the proviso in his deed in regard to
the fence, and to pay to the plaintiff the
aforesaid amount of premium and interest
upon said bonds.
The argument of the plaintiff is addressed
mainly to the question of the equity jurisdiction of this court in cases of fraud or mistake
hke that alleged in the present suit. There
can be no doubt upon that point.
There is
no ground upon which jurisdiction in equity
is so readily entertained and freely exercised,
It is given to this court without restriction,
if the parties have not a plain, adequate,
and complete remedy at law.
Gen. St. c. 113,
Having jurisdiction, the question is as
§ 2.
to the appropriate remedy.
Jurisdiction in
equity is often maintained, even when there
is a remedy at law, for the sake of the greater facility it aft'ords for adapting the proper
relief to the peculiar necessities of each case.
If the party suing is entitled to no relief other than that which may be had in an action
at law, he is remitted to his remedy in that
form.
Even in a proper case for an appeal
to equity the remedy must be sought in reference to certain recognized rules and principles of chancery jurisprudence, and is often
restricted by provisions of positive law. It
It must flow
is not administered arbitrarily.
out of and accord with the agreements and
obligations of the parties, and be adapted to
the condition of facts to which it is to be
applied.
In the present case, the principal ground of
action is the fraud or mistake by which an
important part of the subject-matter of the
alleged contract of sale and purchase was
If the
omitted from the deed of conveyance.
allegations of the bill should be sustained by
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angles with his westerly line, to the highway.
But the plaintiff claims that he In fact purchased the whole of a certain tract of land
which Included the 17 acres now In dispute;,
that the description of the boundaries, as.
agreed upon and Inserted in the deed, was so
agreed on and inserted upon the representa'tion of the defendant and the belief of theplaintiff that It did include said 17 acres;
and that the failure of the deed to embraceand convey that part of the land was occasioned either by the mutual mistake of the
parties as to the position of the southwest
corner of land of McDaniels, or else by the
deed.
If the case stood merely upon the oral con- misrepresentation, deceit, and fraud of the
In either aldefendant in relation thereto.
tract of sale, with a conveyance of part and
ternative, the plaintiff contends that he is
a neglect of refusal to convey another part of
entitled to a reformation of the deed, tothe land which was the subject of the almake it conform to the sale actually conleged contract, we do not think it would be
tracted by the paitles.
contended that the plaintiff could compel a
Such a reformation not only requires a deconveyance of the other land, against a party
scription of the subject-matter of the sale,,
denying the contract and setting up the statdifferent from the express terms of the oral
Courts are bound to regard
ute of frauds.
contract, but would enlarge the effect and
The
that statute in equity as well as at law.
It
operation of the deed as a conveyance.
only remedy in equity, in such case, would
involves the transfer of the legal title to land
be by a rescission of the entire contract, in
It
not covered by the deed already given.
which the aid of the court could be obtained,
requires a new deed to be executed and deif necessary, upon projfer grounds.
livered by the defendant to the plaintiff.
There has been no part performance here,
Whether that deed shall embrace the entire
such as, according to the general practice in
subject of the alleged contract of purchase,
courts of equity, would be held to take the
with a corrected description to make it concase out of the statute of frauds.
form to facts and abuttals as they were rep1. Payment of the whole consideration Is
resented to be, or merely convey the 17 acres
not sufficient for that purpose. Hughes v. Morris, 2 De Gex, .M. & G. ooO; Thompson v.
omitted from the deed already given, the orGould, 20 Pick. 184, 138; Browne, St. Frauds,
der for its execution will enforce the specific
Fry, Spec. Pert. § 403; Dale v. Hamilperformance of a contract for the sale of
§ 4G1;
lands, for which there exists no memoranton, 5 Hare, :i(>!J; Clinan v. Cooke, 1 Schoales
dum, note, or other evidence in writing sign& L. 22, 41; Allen's Estate, 1 "Watts & S.
3S3; Purcell v. Jliner, 4 Wall. .")i;!.
ed by the party to be charged therewith.
2. Possession by the purchaser, under such
As to the 17 acres in dispute, the obligation
a deed as was given to the plaintiff, is posto convey them rests solely in the oral consession according to the title thereby contract.
The defendant denies any contract
veyed; and Is not such a possession as to
The plaintiff seeks to
which Includes them.
afford ground for enforcing an alleged oral
establish such a contract by parol evidence,
agreement to convey other land, claimed to
and enforce it. The deed itself furnishes no
have been embraced in the same oral agreemeans of making the correction sought for,
Moale v. Buchanment with that conveyed.
and no evidence of the contract relied on for
an, 11 Gill & J. 314.
The plalntifC does not
this purpose; nor Is it in any sense an acappear to have been let into actual possesknowledgment of the substance of the alsion of the 17 acres, nor to have been inleged oral agreement.
duced to do any acts thereon, as owner, unThe power to rectify deeds and other writder his supposed rights as purchaser.
ten instruments undoubtedly exists in this
court, under the clauses of the statute giving
3. The conveyance of a portion of the land
is neither a part performance, nor is it a
equity jurisdiction in cases of fiaud, accirecognition of the alleged oral contract, so far
dent, and mistake, or the clause giving It genas it relates to the remaining land not Inerally where there is no adequate remedy at
cluded in the deed. On the contrary, it is in
law. It has been exercised in several cases.
Canedy v. Marcy, 13 Gray. 373; Metcalf v.
distinct disregard and Implied disavowal of
Putman, 9 Allen, 07. But the power will be
such a contract. The deed was given and accepted in execution of the entire contract of
exercised in subordination to other fixed prinsale. Its terms are In literal conformity with
ciples of law, and especially to statute prothe agreement as made.
The plaintiff convisions. If the rules, restricting the admincedes that the southern boundary was stipuistration of judicial remedies, which are prelated to be described as it is written In the
scribed by the statute of frauds, were to be
deed, to wit, running from the southwesterly
disregarded in this branch of equity procorner of land of McDaniels, and at right
cedure, It would open the door to all the

tlie proofs, they Avould show a clear right to
have a rescission of the contract; and, upon
reconveyance of the land covered by the deed,
to have restoration of the bonds and money
tliat were delivered in payment. But this relief the plaintiff does not seek; and his bill
contains no offer to reconvey, without which
The prayer of
he cannot have such relief.
the bill, and its sole purpose in this particular, is that the defendant may be compelled
to convey to the plaintiff the 17 acres of land
which he alleges were included in the oral
contract of sale, or represented by the defendant to be so included, but omitted from the
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forms of fraud -wMoh that statute was Intended to prevent. The statute Is not a mere
rule of evidence, but a limitation of judicial
It requires
authority to afCord a remedy.
that contracts for the sale of lands. In order
to be enforced by judicial proceedings, must
This probe substantiated by some writing.
vision of law cannot be dispensed with merely for the reason that the want of such
writing was occasioned by accident, mistake,
or fraudulent representations, unless some
other ingredient enters into the case to give
rise to equities stronger than those which
stand upon the oral conti-act alone, which
estop the other party from setting up the
statute.

It

of

a

makes no difCerence

whether the want

writing was accidental or intentional, by

way of refusal or by reason of mutual mistake; nor that there were false representations, and a pretence of conveying the land,
but a fraudulent evasion, by means whereof
there was no conveyance in fact, and no
proper written evidence of the agreement to
convey. From the oral agreement there can
be derived no legal right, either to have performance of its stipulations or written evidence of its terms. So long, therefore, as the
effect of the fraud or mistake extends no further than to prevent the execution, or withhold from the other party written evidence
of the agreement, it does not furnish sufficient ground for the court to disregard the
statute of frauds, and enter into the investigation of the oral agreement for the purpose of enforcing it. And we do not see that
the present case stands otherwise in this respect than it would if there had been no conAs alveyance of any part of the land.
ready shown, that conveyance was not in execution or recognition of the contract which
the plaintiff seeks, by this bill, to enforce;
and does not furnish any reason for taking
the case out of the statute, on the ground of
part performance. Indeed, the rule seems to
be that no part performance by the party
sought to be charged will take an agreement
out of the statute of frauds, except in those
cases where the statute itself provides for
It is part performance by the
such effect.
seeking
to enforce, and not by the othparty
er party, to which courts of equity look, in
Caton v.
giving relief from the statute.
Cs^on, 1 Ch. App. 137, L. R. 2 H. L. 127;
Mundy v. Jollifee, 5 Mylne & C. 167; Buckmaster V. Harrop, 7 Ves. 369; Browne, St.
Frauds. § 453.
When the proposed reformation of an instrument involves the specific enforcement of
an oral agreement within the statute of
frauds, or when the term sought to be added
would so modify the Instrument as to make
it operate to convey an interest or secure a
right which can only be conveyed or secured
through an instrument in writing, and for
which no writing has ever existed, the statute of frauds is a sufficient answer to such a
proceeding, unless the plea of the statute can
HUTCH. EQ. JUB. — 13
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met by some ground of estoppel to deprive the party of the right to set up that
defence.
Jordan v. Sawkins, 1 Ves. Jr. 402;
Osbom V. Phelps, 19 Conn. 63; Olinan v.
Cooke, 1 Schoales & L. 22.
The fact that the omission or defect in the
writing, by reason of which it failed to convey the land or express the obligation which
it is sought to make it convey or express,
was occasioned by mistake, or by deceit and
fraud, will not alone constitute such an estoppel.
Thei'e must concur, also, some
change in the condition or position of the
party seeking relief, by reason of being induced to enter upon the execution of the
agreement,
or to do acts upon the faith of
it as if it were executed, with the knowledge
and acquiescence of the other party, either
express or implied, for which he wduld be
left without redress if the agreement were
to be defeated.
Upon a somewhat extended examination
of the decisions in regard to the effect of the
statute of frauds upon the right to have equitable relief where the writing Is defective,
although many of them, where relief has
been granted, hardly come within this definition in the apparent character of the particular facts upon which they were decided,
yet we are satisfied that this principle of discrimination is the only one which can give
consistency to the great mass of authorities
upon this subject
The case of Smith v. Underdunck, 1 Sandf.
Ch. 579, is nearly like the present in its facts;
and the opinion of the assistant vice-chancellor would seem to sustain the right of the
plaintiff here. There was no fraud in the
preparation of the deed. The judgment was
based mainly upon the ground of part performance. It was held to be suflicient to
take the case out of the statute that the
plaintiff had been let into possession as purchaser; and the opinion indicates that possession under and in accordance with a deed
of part would be a sufficient possession of
the whole for the purpose of requiring a deed
of the remainder. But the decision rests upby the plaintiff of
on the fact of possession
the entire premises, including the part for
which the bill was brought. The case arose
upon demurrer to the bill, which of course
admitted the contract, and the alleged possession of the whole tract. The question of
the statute of frauds did not arise therefore.
That the purchaser has been let into possession in pursuance of a parol agreement
has been very generally recognized as sufficient to take it out of the statute. The reasoning by which this result was reached is
far from satisfactory; and even where the
rule prevails there are frequent intimations
that it is regarded as trenching too closely
upon the spirit as well as the letter of the
statute. If it were now open to settle the
rule anew, we cannot doubt that it would
accompanied with
be limited to possession
or followed by such change of position of the
be
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purchaser as would subject him to loss for
which he could not otherwise have adequate
compensation or other redress; and that
mere change of possession would not be held
to take a case out of the statute. However
it may be elsewhere, we are disposed to hold
the rule to be so in Massachusetts.
Previously to the Statutes of 1855, c. 194,
and 1856, c. 38 (Gen. St. c. 113, § 2), the
power of the court to direct specific performance was confined to written contracts.
Rev. St. c. 74, § 8. That power was held to
be strictly limited to contracts in which the
was ex'whole obligation to be enforced
Dwight v. Pomeroy,
pressed In the writing.
17 Mass. 303; Brooks v. Wheelock, 11 Pick.
439; Leach v. Leach, 18 Pick. 68; Buck v.
Dowley, 16 Gray, 555; Park v. Johnson, 4
Allen, 259. The provision conferring that
power specifically in case of written contracts is still retained in the Gen. St. c. 113,
If the subsequent clauses, conferring
§ 2.
jurisdiction generally, are to be construed,
as we think they are, to extend the power
of the court, so as to give relief by way of
performance, either of contracts
specific
wholly unwritten, or of stipulations proved
by parol and incorporated into a contract by
judicial rectification of a written instrument,
as in Metcalf v. Putman, 9 Allen, 97, still
that power ought to be exercised with constant reference and in subordination to the
condition that "the party asking relief has
not a plain, adequate, and complete remedy
at common law," which accompanied each
enlargement of the equity power of the
court, and which prefaces and closes the
enumeration of those powers in the General
Statutes. The force of this consideration is
not lessened when applied to agreements
within the statute of frauds.
Mere possession of land does not expose
the party to loss or danger of loss without
redress at law. The parol agreement of sale
and purchase, with permission to enter,
though not to be enforced as a valid contract
of sale, will constitute such a license as will
protect the party from liability for acts done
before the license is revoked, and for all acts
necessary to enable him to remove himself
and his property from the premises after
such revocation. If possession
be taken
without such permission, express or implied,
it is no foundation for relief in equity, according to any of the authorities. The argument, for the admission of parol evidence to
prove an agreement
within the statute of
frauds in order to enforce it in equity, drawn
from the admissibility of such evidence to
maintain a defence, either at law or in equity, seems to be based upon a misconception of the purport and force of the statute,
which reaches no farther than to deny the
right of action to enforce such agreements.
In this commonwealth, the possession of
land by a purchaser is not even notice to a
third party of an unrecorded deed.
The
1^hole spirit of our laws in respect to real es-

tate is against the policy of enabling parties
to acquire or confer title, either legal or eq-

uitable, by mere parol and delivery of possession.
The possession of the plaintiff,
therefore, even if it extended to the tract in
dispute, Is not sufllclent to entitle him to re
lief against the statute.
The principle, on which courts of equity
rectify an Instrument, so as to enlarge its
operation, or to convey or enforce rights not
found in the writing itself, and make it conform to the agreement as proved by parol
evidence,
on the ground of an omission, by
mutual mistake, in the reduction of the
agreement to writing. Is, as we understand
it, that In equity the previous oral agreement Is held to subsist as a binding contract,
notwithstanding the attempt to put it in
writing; and upon clear proof of Its terms
the courts compel the incorporation of the
omitted clause, or the modification of that
which Is inserted, so that the whole agreement, as actually intended to be made, shall
Hunt v.
be truly expressed and executed.
Rousmaniere, 1 Pet. 1; Oliver v. Mutual
Commercial Marine Ins. Co., 2 Curt. 277,
Fed. Cas. No. 10,498. But when the omitted
term or obligation is within the statute of
frauds, there Is no valid agreement which
the court Is authorized to enforce, outside of
the writing. In such case, relief may be had
against the enforcement of the contract as
written, or the assertion of rights acquired
under It contrary to the terms and intent of
the real agreement of the parties. Such relief may be given as well ujwn the suit of a
plaintiff seeking to have a written contract,
or some of its terms, set aside, annulled, or
restricted, as to a defendant resisting Its
specific performance. Canedy v. Marcy, 13
Gray, 373; Gillespie v. Moon, 2 Johns. Ch.
585; Keisselbrack v. Livingston, 4 Johns. Ch.
148.

Relief In this form, although procured by
parol evidence of an agreement dififerlng
from the written contract, with proof that
the difference was the result of accident or
mistake, does not conflict with the provisions of the statute of frauds. That statute
forbids the enforcement of certain Idnds of
agreement without writing; but it does not
forbid the defeat or restriction of written
contracts; nor the use of parol evidence for
the purpose of establishing the equita\ile
grounds therefor. The parol evidence is introduced, not to establish an oral agreement
independently of the writing, but to show
that the written instrument contained something contrary to or in excess of the real
agreement of the parties, or does not properly express that agreement.
Higglnson v.
Clowes, 15 Ves. 516; Clowes v. Higglnson, 1
Ves. & B. 524; Squler v. Campbell, 1 Mylne
& C. 459, 480.
But rectification by making the contract
obligations
include
or subject-matter
to
which its written terms will not apply is a
direct enforcement of the oral agreement, as
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much in conflict with tlie statute of frauds
as if there were no writing at all. Moale v.
Buchanan, H Gill & J. 314; Osborn v. Phelps,
19 Conn. 63; Elder v. Elder, 10 Me. 80. In
Parkhurst v. Van Cortland, 14 Johns. 15, 32,
it is said that, "where it is necessary to
make out a contract in writing, no parol evidence can be admitted to supply any defects
in the writing." Per Thompson, C. J. Such
rectification, when the enlarged operation includes that which is within the statute of
frauds, must be accomplished, if at all, under
the other head of equity jurisdiction, namely,
fraud. Irnham v. Child, 1 Brown, Ch. 92;
1 Story, Eq. Jur. § 770a; Da vies v. H'itton,
2 Dru. & War. 225; Wilson v. Wilson, 5 H.
Ii. Cas. 40, 65; Manser v. Back, 6 Hare, 443;
Clarke v. Grant, 14 Ves. 519; Clinan v. Cook,
1 Schoales
& L. 22.
The fraud most commonly treated as taking an agxeement out of the statute of frauds
is that which consists in setting up the statute against its performance, after the other
party has been induced to make expenditm'es, or a change of situation in regard to
the subject-matter of the agreement, or upon the supposition that it was to be carried
into execution, and the assumption of rights
thereby to be acquired; so that the refusal
to complete the execution of the agreement
is not merely a denial of rights which it
was intended to confer, but the infliction of
an unjust and unconscientious injury and
loss. In such case, the party is held, by
force of his acts or silent acquiescence,
which have misled the other to his harm, to
be estopped from setting up the statute of
frauds. Hawkins v. Holmes, 1 P. Wms. 770;
Parkhurst v. Van Cortlandt, 1 Johns. Ch. 274,
14 Johns. 15; Browne, St. Frauds, § 437 et
seq.; Fry, Spec. Perf. §§ 384^388; Caton y.
Caton, 1 Ch. App. 137, 147, L. R. 2 H. L. 127.
In the last named case it is said that "the
right to relief in such cases rests not mer'ely on the contract, but on what has been
Per
done in pursuance of the contract."
See, also, 1
Lord Chancellor Cranworth.
Story, Eq. Jur. § 759. But the present case,
as we have already seen, does not come
within the principle of this ground of equitable relief.
Fraud, which relates only to the preparation, form, and execution of the writing, is
sufficient to vitiate the instniment so made.
It may be set aside either in equity or at
law.
it is made to include land not the
subject of the actual sale, it is inoperative
as to such land; and the fraud may be
shown, for the purpose of defeating its reWalker v.
covery, in an action at law.
Swasey, 2 AUen, 312, 4 AUen, 527; Bartlett
V. Drake, 100 Mass. 174. It has been questioned whether any other effect can be given
to such fraud than to defeat the operation of
the instrument altogether; and whether a
court of equity can reform by giving it a
narrower operation, as modified by parol
proof, in a case within the statute of frauds.

If
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Attorney General v. Sitwell, 1 Younge & C.
Exch. 559. The difficulty is that, if the
fraud vitiates and defeats the instrument,
then the modified agreement to be enforced
must be that which is proved by parol evidence;
and this seems to violate the statute. But the instrument, in such case, is
not void. It is voidable only; and that not
at the election of the party who committed
the fraud. He is not entitled to control the
extent of the effect that shall be given to
his fraudulent conduct; and it is not for
him to object that the fraud is availed of
only to defeat the rights, which he has secm-ed by fraud, beyond what he is fairly entitled to by the terms of the real agreement
between the parties. When those are separable, and the natui'e of the case will admit of it, the court may enforce the written
contract in accordance with its terms, giving
relief against the fraudulent excess, or the
clause improperly inserted. Parol testimony,
used to defeat a title or limit an interest acquired under a written instrument, or to convert it into a trust, does not necessarily conflict with the statute of frauds. It has been
held that an absolute deed may, in this
moue, be converted,
in equity, into a mortgage.
Washbm-n v. Merrill, 1 Day, 140;
Taylor v. Luther, 2 Sumn. 228, Fed. Cas.
No. 13,796; Jenkins v. Eldredge, 3 Stoiy,
181, 293, Fed Cas. No. 7,266; Morris v. Nixon, 1 How. 118; 4 Kent, Comm. (6th Ed.)
143.
ivhemer this can be done in Massachusetts has not yet been decided.
Newton v.
Fay, 10 Allen, 505. But if it were to be so
held, it would not be upon the ground of enforcing a parol agreement to reconvey; but
upon the grormd tiat such an agreement, together with proof that the deed was given
and accepted only as secm-ity for a debt,
made out a case of fraud, or trust, which
would warrant a decree vacating the title of
the grantee, as far as he attempted to hold
contrary to the purposes of the conveyance.
In such cases the court acts upon the estate
or rights acquired under the written instrument; and within the power over that instrument which is derived from the fraud or
But when it
other ground of jurisdiction.
is sought to extend that power to interests
in land not included in the instrument, and
in I'elation to which there is no agreement
in writing, the case stands differently.
Fraud may vitiate the vmting which is
tainted by it, but it does not supply that
which the statute requires. It may destroy
a title or right acquired by its means; but
it has no creative force. It will not confer
title. In the absence of a legal contract by
the agreement of the parties, it will not establish one, nor authorize the court to declare one, by its decree.
This distinction is illustrated by the analGen.
ogous rule in regard to implied trusts.
St. c. 100, § 19. Parol evidence may charge
the grantee of lands conveyed with a resulting or implied trust, which equity will en-
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But such evidence win not create a
force.
trust in lands already held by an absolute
title.
A fraudulent misrepresentation, altbough
sufficient to sustain an action for damages,
cannot be converted into a contract to be
enforced as such. Neither wUl it furnish the
measure by which a written contract may be
In this discussion we have asreformed.
sumed that there was a clear agreement between the parties, which the deed fails to
carry out, and to which it might properly be
made to conform, but for the obstacle in the
statute of frauds.
It has been of ten asserted that where one by
deceit or fraudulent contrivance prevents an
agreement intended to be put in writing
from being properly written or executed, he
shall not avail himself of the omission, and
shall not be permitted to set up the statute
of fraud against the proof and enforcement
of the parol agreement, or of the parol stipulation improperly omitted. But in our opinion this doctrine would practically annul the
statute. The tendency of the human mind,
when fraud and injustice are manifest, is to
strain every point to compass its defeat; and
to render full redress
to the party upon
whom it has been practiced. Mundy v. JolUffe, 5 Mylne & C. 107; Taylor v. Luther, 2
Sumn. 233, Fed. Cas. No. 13,796. This influence has led to decisions in which the facts
of the particular ease were regarded more
than the general considerations, of public policy upon which the statute is founded and
entitled to be maintained. Courts have sometimes regarded it as a matter of judicial merit to wrest from under the statute aU cases
in which the lineaments of fraud in any
form were discernible.
But the impulse of
moral reprobation of deceit and fraud, however commendable in itself, is liable to mislead, if talien as the guide to judicial decrees.

We apprehend that in most instances where
fraud occasioning a failure of written evidence of an agreement
or particular stipulation has been held to take the case out of the
statute of frauds, there was some fact of
prejudice to the party, or change of situation consequent upon the fraud, which was
regarded as sufficient to make up the elements of an equitable estoppel.
In such case,
the argument is transferred to the simple
question of the sufficiency of the additional
circumstance for that purpose.
The cases
most frequently referred to are those arising
out of agreements for marriage settlements.
In such cases the marriage, although not regarded as a part performance of the agreement for a marriage settlement, is such an
Irretrievable change of situation, that, if procured by artifice, upon the faith that the settlement had been, or the assurance that it
would be, executed, the other party is held
to make good the agreement, and not permitted to defeat it by pleading the statute.
Max-

Mountacute, Prec. Ch. 526; Browne,
§§ 441^45.
Another class of cases are those where a
party acquires property by conveyance or devise secured to himself under assurances that
he will transfer the property to, or hold and
appropriate it for the use and benefit of, another.
A trust for the benefit of such other
person is charged upon the property, not by
reason merely of the oral promise, but because of the fact that by means of such
promise he had induced the transfer of the
property to himself.
Brown v. Lynch, 1
Paige, 147; Thynn v. Thynn, 1 Vern. 296;
Oldham v. Litchfield, 2 Vern. 506; Devenish
V. Baines, Prec. Ch. 3;
1 Story, Eq. Jur. §
well

V.

St. Frauds,

768.

When these cases are cited in support of
the doctrine that artifice or fraud in evading
or preventing the execution of the writing is
alone sufficient to induce a court of equity to
disregard the statute and enforce the oral
agreement,
the subsequent change of situation or transfer of property, without which
the deceit would be innocuous, seems to be
overlooked,
because it is not strictly in part
performance of the agreement sought to be
enforced. It must be manifest, however, that
without such consequent act there would be
no standing for the case in a court of equity.
That which moves the court to a decree to
enforce the agreement is not the artifice by
which the execution of the writing has been
evaded, but what the other party has been
induced to do upon the faith of the agreement for such a writing.
It is not that deceit, misrepresentation, or fraud, of itself, entitles a party to an equitable remedy; but
that equity will interfere to prevent the accomplishment of the fraud which would result from the enforcement of legal rights contrary to the real agreement of the parties.
Indeed, the fraud which alone justifies this
exercise of equity powers by relief against
the statute of frauds consists in the attempt
to take advantage of that which has been
done in performance or upon the faith of an
agreement, while repudiating its obligations
under cover of the statute. When a writing
has been executed, the courts allow the fraud
or mistake by which an omission or defect in
the instrument has been occasioned to defeat
the conclusiveness of the writing, and open
the door for proof of the real agreement.
But the obstacle of the statute of frauds to
the enforcement of obligations, or the security
of rights not expressed in the instrument remains to be removed in the same manner as
if there were no writing.
Phyfe v. Wardell,
2 Edw. Ch. 47; Moale v. Buchanan, 11 Gill &
J. 314. The power to reform the instrument
is not an independent power or branch of equity jurisdiction, but only a means of exercising the power of the court under its general
jurisdiction in cases of fraud, accident, and
mistake.
We are aware that the limitation which we
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undertaken to define has not heen uniformly observed or recognized.
In Wiswall v. Hall, 3 Paige, 313, Chancellor Walworth granted a perpetual injunction,
and ordered a deed of release of title to land
omitted from a deed by fraud and secret conThere was no discussion of the autrivance.
thorities, nor of the principles upon which the
case was decided;
and no reference to the
statute of frauds; and the statute does not
appear, by the report, to have been set up
against the prayer for relief.
In De Peyster v. Hasbrouck, 11 N. Y. 591,
a similar decision was made in the court of
Here again there Is
appeals in New York.
no reference to the statute of frauds, no discussion of the principles involved in the decision, and no authority or precedent cited except that of Wiswall v. Hall. The mortgagor
whose deed was reformed put in no answer
The defence was made by parties
whatever.
claiming under him, and the statute of frauds
Dedoes not appear to have been pleaded.
nio, C. J., in giving the opinion, proceeds to
say: "It is unnecessary to refer to cases to
establish the familiar doctrine that when
through mistake or fraud a contract or conveyance fails to express the actual agreement
of the parties, it will be reformed by a court
of equity, so as to correspond with such acThe English cases have been
tual agreement.
ably digested by Chancellor Kent, and the
principle has been stated with his accustomed care and accuracy, in Gillespie v. Moon,
2 Johns. Ch. 585."
But in Gillespie v. Moon the relief sought
and granted was by way of restricting, and
not by enlarging, the operation of the deed.
Such relief would not, as already shown, conflict with the statute of frauds; and neither
the discussion in that case nor the citation
of authorities had reference to the bearing of
the statute of frauds upon the question of aff oi'ding relief upon contracts relating to land.
Indeed, the English cases furnish but little
aid upon that point, for the reason that the
courts there have generally, without reference to the statute of frauds, refused to enforce written contracts with a modification
Woollam
or variation set up by parol proof.
V. Heam, 7 Ves. 211, and notes on the same
in 2 Lead. Cas. Eq. 404; Nurse v. Seymour,
13 Beav. 254.
The principle which was maintained by
Chancellor Kent, and upon which the English authorities were cited by him in Gillespie V. Moon, was that relief in equity against
the operation of a written instrument, on the
ground that by fraud or mistake it did not
express the true contract of the parties,
might be afforded to a plaintiff seeking a
modification of the contract, as well as to a
That
defendant resisting its enforcement.
proposition must be considered as fully esIt is
1 Story, Eq. Jur. § 161.
tablished.
quite another proposition, to enlarge the subject-matter of the contract, or to add a new
term to the writing, by parol evidence, and
have
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enforce it. No such proposition was presented by the case of Gillespie v. Moon, and it
does not sustain the right to such relief
against the statute of frauds.
That Chancellor Walworth, in Wiswall v.
Hall, did not intend to decide that the statute of frauds could be disregarded if properly
set up against such an enlargement of the
operation of the written contract is apparent
from the remarks of the same learned judge
in the subsequent case of Cowles v. Bowne,
10 Paige, 535.
He says: "Whether a party
can come into this court for the specific performance of a mere executory agreement for
the sale of lands, which in its terms is materially variant from the written agreement
between the parties that has been executed
according to the statute, where there has
been no part performance or other equitable
circumstance sufl[icient to take the case out
of the statute of frauds, as a mere parol contract between the parties, is a question
which it will not be necessary for me to consider in this case."
In Gouverneur v. Titus, 1 Edw. Ch. 480,
there was a deed of land described as being
in the northwest comer of a township by mistake for the northeast corner. The grantor
admitted the real contract, and had corrected
the mistake by deed. The only question was
whether equity would enforce the corrected
deed against the lien of a judgment creditor,
who had notice of the mistake. In the opinion
it is said: "It is a case in which this court
would interfere, as between the immediate parties, to correct the mistake." The judgment
was clearly right. The dictum we are disposed to question, unless the deed itself contained some other description by means of
which the land might be identified and the
mistake corrected.
In Newson v. BufCerlow, 1 Dev. Eq. 379, a
deed was reformed, which was made, by
fraud, to include land not sold; and the fraudulent grantee was required to execute a reconveyance of the excess. The opinion contains
a remark of the court that this power may be
exercised as well by inserting what was omitted as by striking out what was wrongfully included. But this remark is clearly
obiter dictum, and is not sustained by the
authority cited, namely, Gillespie v. Moon.
In Blodgett v. Hobart, 18 Vem. 414, a
mortgage was reformed by including other
lands omitted by mistake. The statute of
frauds was not set up in the answer nor referred to in the opinion of the court, and the
answer was considered by the court to be
evasive in regard to the alleged agreement
for security upon such other lands.
In Tilton v. Tilton, 9 N. H. 385, the court
controvert the doctrine of such a limitation,
as declared in Elder v. Elder, 10 Me. 80; but
the decision did not involve the question so
discussed. The case arose from an attempted
partition between tenants in common of real
There was a written agreement for
estate.
partition according to the award of certain
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arlDitrators named, and tlie only question was
as to tlie effect of a substitution of other arbitrators by parol. Deeds had been executed,
and the plaintiff had fully performed his part
of the agreement.
It was a case of part performance sufficient to take the case out of
the statute of frauds, and was decided upon
Besides, a partition of lands,
that ground.
though effected by mutual deeds of release,
is not a contract for the sale of land.
Craig V. Kittridge, 3 Fost. (N. H.) 231,
arose upon a partition, and was decided upon
Smith v.
the authority of Tilton v. Tilton.
Greeley, 14 N. H. 378, was a decree upon de-

fault, without

argument or opinion, against

and heirs of a party whose
the executors
deed, by mutual mistake, failed to include
certain land sold. It does not appear whether

there was written evidence of the agreement,
nor whether there was possession or acts of
performance. It was sufficient, perhaps, that
the statute was not pleaded, and the default
admitted the agreement.
Caldwell v. Oarrington, 9 Pet. 86, was an
agreement for exchange of lands, and stands
entirely upon the ground of part performance.
Notwithstanding contrary decisions and dicta, we are satisfied that upon principle the
conveyance of land cannot be decreed in equity by reason merely of an oral agreement
therefor against a party denying the alleged
agreement
and relying upon the statute of
frauds, in the absence of evidence of change
of situation or part performance creating an
estoppel against the plea of the statute.
This
rule applies as well to the enforcement of
such an agreement by way of rectifying a
deed as to a direct suit for its specific performance. We are satisfied also that this is
the rule to be derived from a great preponderance
of the authorities. Whitchurch v.
Bevis, 2 Brown, Oh. 559; Woollam v. Hearn,
7 Ves. 211; 2 Lead. Gas. Eq. (3d Am. Ed.)
notes, [*414], Am. Notes, 691; Townshend
V. Stangroom, 6 Ves. 328; Beaumont v. Bramley. Turn. & R. 41. See, also, Moale v. Bu-

chanan,

Gill & J. 314; Osborn
and Elder v. Elder,

v. Phelps,
10 Me. 80,
already cited above; Adams, Eq. 171, 172;
Churchill v. Rogers, 3 T. B. Mon. 81; Purcell
V. Miner, 4 Wall. 513.
The prayer in regard to the fence stands
11

19 Conn. 63;

differently. If that stipulation
had been
fraudulently inserted in the deed, the agreement being otherwise, the deed might be reformed by striking out that provision, or requiring a release of it, so as to make the writing correspond with the actual agreement.
But upon the allegations of the bill there is
no other agreement by which to reform the
deed, and to which to make it conform. The
plaintiff admits that the stipulation in the
deed is precisely in accordance with the actual agreement. The fraud which he alleges
relates only to the consideration or inducement upon which he was led to make that
agreement; not to the form of the agreement
itself. If that stipulation were to be stricken
out, the writing would then not express the
agreement actually made by the parties. The
court cannot rectify an instrument otherwise
than in accordance
with the actual agreement.
It cannot make an agreement for the
parties. Hunt v. Rousmaniere, 1 Pet. 1,
14; Brooks v. Stolley, 3 McLean, 523, Fed.
Cas.
No. 1,902. If the subject-matter of
this stipulation were of sufficient materiality,
the fraud alleged might have the effect to
defeat the whole instrument. But this effect
Is not sought.
The plaintiff's remedy, therefore, is at law, in damages for the deceit and
false representation.
The alleged agreement In regard to the premium and accrued interest upon the bonds
transferred in payment for the land will not
sustain a bill in equity. If such an agreement
was made and broken, we see no reason why
an action of assumpsit will not lie upon the
agreement,
or for the ovei-payment
of the
agreed price of the purchase. The remedy
at law is as effectual as it can be in equity.
The entry must therefore be, bill dismissed.
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which the administrator tendered to
them, and by them refused. No exhibit is
made of these proceedings or of this deed.
The title bond is alleged to have been written by the intestate, and delivered to the
complainants and accepted by them' without
any objection, on the 30th of March. 1850.
In the following year, 1851, the intestate left
the state, and in 1852 died, leaving these infant defendants his only heirs at law.
The prayer of the bill is. that the court
would order and direct the defendants to
convey to complainants all of the land agreed
to be conveyed to them by the intestate, and
to annul and hold for naught the order of
the circuit court in behalf of the administrator, or to amend and correct the decree so as
to comport with justice and good conscience,
and perpetually enjoin the collection of the
note sued on, until they are able to comply
with the understanding of Samuel W. Hunter, the intestate.
The bond is made an exhibit, and describes
the lands sold, and to be conveyed on payment of the purchase money.
They are:
"The undivided half of a certain lot, beginning at the south corner of the south-west
quarter of section 14, town 5 north, of range
4 west of the third principal meridian; thence
running north fifty poles; thence west to the
middle of the channel of Shoal creek; thence
down the channel of Shoal creek, to the section line; thence east to the beginning corner, containing thirty-eight acres, more or
Also, the undivided half of so much of
less.
the west half of the north-west quarter of
section 23, town 5 north, range 4 west of the
third principal meridian, lying on the west
side of Shoal creek. Also, twenty poles south
from the creek on the east line of said half;
thence west to said creek; thence up said
creek to the beginning. Also, the undivided
half of twelve acres, more or less, of the
south-west quarter, town 4 west of the third
principal meridian, commencing at the southwest corner of said section; thence north
fifty; thence east to the middle of the channel of Shoal creek; thence down said creek
to the section line; thence west to the beginning. Also, two acres and a half of the
west half of the north-west quarter of section
23, in same township and range, commencing
at a stake on the east line of said land at the
south-east corner of the mile post; thenco
west twenty
south twenty poles; thence
poles; thence north twenty poles; thence
This
east twenty poles, to the beginning."
last tract was in a separate bond to Finis
Bilyeu, one of the complainants, made at the
same time and on the same conditions, as
and for
the bond to complainants jointly,
convenience,
no question being made on it,
both bonds are considered as one.
There is a slight apparent ambiguity in the
description of the undivided half of twelve
acres, which is explained by the plat sworn
to by the witnesses, and is the tract on the
west side of the creek, contained within the
deed

(30 HI. 228.)
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BRBESE, J. John B. Hunter, as administrator of Samuel W. Hunter,
deceased,
brought his action in the circuit court of
Bond county, against Wesley A. and Finis
Bilyeu, on a note executed by them to the
intestate, dated March 30, 1850, and due
March 30, 1855. Pending the action the defendants obtained an injunction on their
bill of complaint, to which the administrator, and the heirs-at-law of the intestate,
who were minors, and their guardian, together with Joseph Smith, were made defendants.
The bill alleges, that the note sued upon, together with others which were paid, was
one and the last of a number of notes they
had executed to the intestate, for certain
lands lying in Bond county, for which a
bond for a deed was executed and delivered
to them by the intestate. That they were
put into possession of the lands, and made
lasting and valuable improvements on some
of the tracts, but have discovered that one
or more tracts, which they supposed they
had bought, were not included in the bond.
One of those tracts is described as "the old
field tract" lying south-east of Shoal creek,
and being part of the west half of the northwest quarter of section twenty-three, in
town five north, range four west, containing
forty and nineteen-hundredths acres; and the
other, the "Gillespie tract," being the ea^t
half of the north-west quarter of the northeast quarter of the same section, township
and range, containing twenty acres; the undivided half of both which tracts, the complainants allege, was purchased by them of
the intestate, and was to have been included
in the title bond, but by mistake was left
out, and these tracts subsequently sold by
the intestate to Joseph Smith.
The bill also alleges, that some time anterior to the commencement of this suit on
the note, the administrator had filed a petition in the circuit court, at the September
term, 1855, praying the court for an order to
authorize him to make a deed to complainants for the land described in the bond; that
this petition contained the same errors and
mistakes as are now complained of, with
another error superadded in describing the
lands as being in section "twenty-five."
The
complainants admit they were made defendants, and had due notice of the pending of
the petition, but they did not appear to defend, supposing the lands were described as
in the bond, and their being made defendants was a mere ceremony, and the proceedings consistent with their rights. That these
errors and mistakes were carried into the
decree rendered on this petition, and in the
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north and south lines of the tract of thirtyeight acres, if extended west to the section
line. There is no dispute about this tract.
The tract described as "also twenty poles
south from the creek on the east line of said
half; thence west to said creek; thence up
said creek to the beginning," is understood
to describe the mill yard, having the shape
of a rectangular triangle, the south line being the perpendicular, the west line the base,
and the creek the hypothenuse. About this
tract there is no dispute.
The administrator demurred to the bill,
which was afterwards withdrawn, and his
answer filed, not admitting the mistake alAt a
leged, to which there was a replication.
subsequent term, he also filed a plea of the
Smith also
statute of frauds and perjuries.
answered, denying any knowledge when he
purchased, of any sale of the tract south-east
On
of Shoal creek, in section twenty-three.
the hearing, the bill was dismissed as to him.
Much testimony was introduced on behalf
of complainants, for the purpose of showing
by the declarations of the intestate, that an
undivided half of other tracts besides these,
namely, the tracts known as the "old field"
tract, sold to Smith, and the "Gillespie" tract,
were bargained for and sold, but, for some
cause not fully explained, omitted from the
title bond.
The lasting and valuable improvements
were made by complainants on other tracts,
about which there is no dispute.
The bill is, in efCect, a bill to reform by
parol, this title bond by incorporating into it
the part lying south-east of the creek, called
the "old field" tract, and the "Gillespie"
tract, and when reformed, to decree a specific
performance. The contract must be reformed before such a decree can pass.
This presents a question which has been
much discussed in the courts of this country and of England, and on which there Is
great contrariety of opinion.
The question is, in a bill to reform a written instrument, in the absence of any allegation or proof of fraud, and on the ground of
accident and mistake alone, is parol evidence admissible to prove an agreement to
do something further than is contained in
the writing, the statutes of frauds and perjuries being relied on in the defense, and
which that statute requires to be proved by

writing?
Whilst in England, the weight of adjudica-

tions seems to be opposed to the admission
of parol evidence, in this country, it appears
One of the leading
to be the other way.
cases in England, is that of Woollam v.
Hearn, 7 Ves. 211. It is prominent among the
Leading Cases of White & Tudor (pt. 1,
vol. 2), with copious notes by Hare & Wallace,

In

510.

this case the bill filed by Wm. Woollam
against Hearn, stated that the rent of seventy-three pounds ten shillings was inserted in
the written lease by mistake, or with some

unfair view;

the real agreement being that
the plaintiff was to have the lease upon the
same rent as the defendant paid to his lessor,
and that he did not pay more than sixty
pounds. The prayer was for a specific performance, and that the defendant may be
decreed to execute a lease according to the
at the rent of sixty pounds, or
agreement,
such other rent as the defendant paid his
lessor. Tlie defendant, in his answer, denied
that seventy-three pounds ten shillings was
inserted by mistake, or with any unfair view;
or that the agreement was that the plaintiff
should pay the same rent as the defendant
paid, which he admitted was sixty-three
The bill was proved by depositions.
pounds.
Sir Wm. Grant, M. R., said: "By the rule
of law, independent of the statute (of frauds
and perjuries), parol evidence cannot be received to contradict a written agreement.
To
admit it, for the purpose of proving that the
written instrument does not contain the real
agreement, would be the same as receiving
it for every purpose. It was for the purpose
of shutting out that inquiry, that the rule of
law was adopted. When equity is called upon to exercise its peculiar jurisdiction by decreeing a specific performance, the party to
be charged is let in to show, that, under the
circumstances, the plaintifC is not entitled to
have the agreement specifically performed;
and there are many cases in which parol
evidence of such circumstances has been admitted, as in Buxton v. Lister, 3 Atk. 38S.
There on the face of the instrument, a specific sum was to be given for the timbers,
but it was shown, by parol, that the defendants were induced to give that, upon the
representation that it was valued by two
timber merchants which was not true. If
this had been a bill brought by this defendant
for a specific performance, I should have
been bound by the decisions to admit the
parol evidence, and to refuse a specific performance. But this evidence is offered, not
for the purpose of resisting, but of obtaining
a decree, first to falsify the written agreement, and then to substitute in its place a
parol agreement to be executed by the court
There is no case in which the court has gone
the length now desired. The evidence offered
is to vary an agreement in a material part,
and having varied it, to procure It to be executed in another form.
There is nothing to
show that ought to be done; and my opinion being that it ought not,
must dismiss
the bill."
In the case of Rogers v. Earl, 1 Dickson,
294, which was a bill to rectify a mistake of
the solicitor in drawing a marriage settlement; in Thomas v. Davis, Id. 301, to rectify
a mistake in a conveyance by the omission of
one of the parcels of land intended to be conveyed; in Sims v. Urry, 1 Ch. Gas. 225, to
prove a mistake in the penal sum of a bond,
by writing it forty Instead of four hundred
pounds, —verbal evidence was admitted.
In Hardwood v. Wallace, cited in Targus v.
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Tuget, 2 Yes. Sr. 195, where it was proposed
to prove a mistake in drawing a settlement;
and in Attorney General v. Sit well, 1 Young
& 0. 559, etc., where It was proposed to
show, by parol, that in a contract with the
crown for the sale of a certain manor, with
the appurtenances, the advowson was omitted by mistake, — such evidence was rejected,
or deemed inadmissible. In this case Baron
Alderson said: "I cannot help feeling that
In the case of an executory agreement, first
to reform and then to decree an execution
of it, would be, virtually, to repeal the stat'
ute of frauds."
In cases within the statute of frauds,
verbal evidence was held inadmissible, as in
Dwight V. Pomeroy, 17 Mass. 303, where the
plaintiCC, being creditor of an insolvent debtor who had executed a deed of assignment
in trust, for the benefit of his creditors, filed
his bill against the trustees to reform an alleged mistake in the trusts expressed in the
deed. And in Elder v. Elder, 10 Me. 80,
where the written agreement was for the conveyance of a lot of land in Windham, formerly owned by J. E., and the plaintiff proposed to prove by parol that it was intended
to include the adjoining land In Westbrook,
under the same ownership, but that this was
omitted by mistake. In Osbom v. Phelps,
19 ConB. 63, an agreement for the sale of
land was drawn in two separate instruments,
one to be signed by the vendor, and the
other by the purchaser, and neither of the
instruments contained any reference to the
other, but each was signed by the wrong
party by mistake. This the plaintiff sought
to prove by parol evidence,
but the court
held it inadmissible.
In other American cases, such evidence has
In Gillespie v. Moon,
been held admissible.
2 Johns. Oh. 585, which was a bill for relief
and for the reconveyance of a tract of land,
which had been included by mistake or
fraud in a deed of conveyance, verbal evidence of the mistalvC, on a review of all the
rases, was admitted, and a reconveyance decreed.
In Tilton v. Tilton, 9 N. H. 385, where
tenants in common agreed to make partition
pursuant to a verbal award, and executed
deeds accordingly; but, in the deed to the
plaintiff, a parcel assigned to him was omitted by mistake; in a bill for relief, verbal
evidence
was held admissible, and relief
thereupon decreed.
So in Langdon v. Keith,
9 Vern. 299, where upon the transfer of a
part of several promissory notes, secured by
mortgage, an assignment of the mortgagee's
entire interest In the mortgage was made, by
mistake, instead of a part, relief was decreed
In De Rlemer v. Canupon verbal proof.
tillon, 4 Johns. Ch. 85, where a portion of the
land purchased at sheriff's sale was by mistake omitted in his deed to the purchaser,
upon parol evidence of the fact the judgment
debtors were decreed to convey to the purchaser the omitted parcel. Several other
cases are referred to In this note.
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It does not appear that thf> statute of fraudsand perjuries was pleaded in any of thesecases, though referred to in the argument,,
and in the opinion of the court.
In AVoollam v. Hearn, and In many of thecases referred to in Hare & Williams' notes
to that case, a distinction is made between'
seeking and resisting specific performance,
as to the admission of evidence.
It Is said,
though a defendant resisting a specific performance, may go into parol evidence to showthat by fraud the written agreement does
not express the real terms, a plaintiff cannot do so for the purpose of reforming theagreement and obtaining a specific performance of it as reformed.
This doctrine is critically examined in Gillespie V. Moon, 2 Johns. Ch. 585, before cited. In that case the bill was filed to rectify
a mistake in the conveyance
which, by an;
error in the description of the land, conveyed the whole lot, or two hundred and fiftyacres, instead of two hundred acres, parcel of"
the same.
The mistake is positively denied In the answer, and the point was, is parol proof of
this mistake admissible, in opposition to theplaln language of the deed, and especially la
opposition to the defendant's answer?
It will be seen the statute of frauds an(J
perjuries was not set up in the case.
After entering minutely into the parol
proof of the fact of the mistake. Chancellor
Kent says: "The rule In courts of law is,
that the written instrument does, in contemplation of law, contain the true agreement of the parties, and that the writing furnishes better evidence of the sense of theparties, than any that can be supplied by
parol. But equity has a broader jurisdiction, and will open the written contract to
let in an equity arising from facts perfectly
distinct from the sense and construction of
the instrument Itself.
have
looked Into
most. If not all the cases on this branch of
equity jurisdiction, and it appears to me to
be established on great and essential grounds
of justice, that relief can be had against any
deed or contract In writing, founded in mistake or fraud. The mistake may be shown
by parol proof, and the relief granted to theinjured party, whether he sets up the mistake afiirmatively by bill, or as a defense."
After reviewing many of the decisions on
this question, the chancellor decides that
parol proof was admissible, and that it established the mistake as charged In the bill.
It will be observed, the contract in this
contract, a deed of
case was an executed
conveyance having been made; there was
no prayer for a specific performance of a
contract, but to correct a mistake in thechancellor
remarks: "Whether
deed. The
such proof be admissible on the part of a
plaintiff, who seeks a specific performance
of an agreement In writing, and at the same
time seeks to vary It by parol proof, has
In
been made a question. Lord Hardwicke,

I
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Jacques v. Statham, 3 Atk. 388, seemed to
think it miglit be done, but sucti proof was
rejected in Woollam v. Hearn, 7 Ves. 211
(wliich we liave cited at length) ; and in Higginson v. Clowes, 15 Ves. 516; and when Lord
in Olinan v. Cooke,
1
Redesdale said,
Schoales & L. 39, that he could find no decision in which a plaintiff had been permitted
to show an omission in a written agreement,
"by mistake or fraud, he must be understood
to refer to the eases of bills for a specific performance of an agreement, which was the
case then before him."
This case would seem to decide nothing
more than this: that in a bill to correct a mistake in an executed contract, parol proof of
the mistake is admissible, and that such
proof is as available for one party, or for one
purpose, as for another, — as available for the
plaintiff in setting up a claim, as for the
defendant in resisting it. It is nowhere said,
that a bill to reform an executory contract,
and then decree a specific performance when
reformed, against a denial, in the answer, of
any mistake, and the plea of the statute of
frauds and perjuries, can be sustained by
parol evidence.
This decision, so far as it goes, has been
followed by the courts of many other states.
The cases are referred to by Hare & Wallace,
on pages 539, 540, but in none of them was
the denial in the answer accompanied by a
plea of the statute of frauds and perjuries.
Nor do these cases go farther than to assert
the general principle, that independent of
this statute, where it is not set up as a defense, parol evidence will be received to correct an alleged mistake in a written executed
■contract,
when asserted by a plaintiff, and
is as available for him, as for defendant.
The cases go to the extent of declaring,
that parol evidence shall be admissible to
correct a writing as well for a plaintiff as
against him, thus establishing mutuality and
equahty in the operation of the doctrine.
In 1 Story, Eq. Jur. § ISl, in commenting
on the distinction set up, the learned author
says, in a note, that it is of a very artificial
chai'acter, and difficult to be reconciled with
the general principles of courts of equity.
He says: "The ground is very clear, that a
court of equity ought not to enforce a contract, when there is a mistake, against the
defendant insisting upon and establishing
the mistake; for it would be inequitable and
unconscientious. And if the mistake is vital
to the contract, there is a like clear ground,
why equity should interfere at the instance
of the party as plaintiff, and cancel it; and if
the mistake is partial only, why, at his instance, it should reform it. In these cases,
the remedial practice is equal; and the parol
evidence to establish it, is equally open to
both parties to use as jiioof. Why should
not the party aggrieved by a mistake in an
agreement, have relief in all cases when he
is plaintiff, as well as when he is defendant?
If the doctrine be founded upon the impro-

priety of admitting parol evidence to contradict a written agreement, that rule is not
more brolcen in upon by the admission of it
for the plaintiff' than it is by the admission
of it for the defendant. If the doctrine had
been confined to cases arising under the statute of frauds, it would, if not more intelligible, at least have been less inconvenient in
practice."
In a subsequent case,— Keisselbrack v. Livingston, 4 Johns. Ch. 145,— which was a bill
for the specific performance of an agreement
in writing to execute a lease for lives "containing the usual clauses, restrictions and
reservations contained in the leases given by
defendant," the bill stated that a lease was
offered, containing a provision that upon every sale of the demised premises, one-fifth of
the purchase or consideration money should
be taken by the defendant to his own use,
which complainant refused to receive, alleging, that at the time of the execution of the
writing, it was agreed no such quarter or
fifth sales should be demanded or paid.
The defendant did not, in direct and clear
terms, deny any such agreement,
but denied
any other or different contract than the one
set forth made in writing, and as to the validity of the supposed verbal agreement, he
pleaded the statute of frauds.
The point in the case was, whether this
verbal agreement could be established by parol. The learned chancellor says, it did not
appear to him, that the statute of frauds
had any bearing on the case.
"The agreement for the three life lease is in writing, and
it has been partly performed, by possession
taken and transferred, and rent paid. The
right of the plaintiff rests upon the contract
in writing, and the only Inquiry is, whether
there is not a mistake in the generality of
the expression, that the lease was to contain
the 'usual clause,' etc., and whether the parties did not intend an exception in respect
to the quarter sales.
There is no doubt of
their declared intention to make such an exception at the time the agreement was drawn;
and I am inclined to think that the writing
is, and ought to be, susceptible of amendment and correction in that particular."
The proof was admitted, and the mistake
corrected,
partly upon the ground, that the
writing itself let in parol proof, to show
which were "the usual clauses," etc., and such
proof being let in by the contract itself, it
might, on the principle of the agreement itself, be applied to correct any mistake manifestly shown to exist, in the general and unqualified terms of that part of the written
agreement which depended for its explanation upon external proof.
This court has held, as a general proposition, that tho terms of a written agreement
cannot be changed by parol. Baker v. Whiteside, Breese, l.J2; Penny v. Graves, 12 111.
298.
And so it is held by all courts. At the
same time, we have said, that whatever covenants an absolute deed may contain, parol
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may be admitted to show tliat it
was intended as a mortgage, or mere security
for the payment of the debt, and the grantor can have relief in equity, and this, where
mistake is not alleged.
Purviance v. Holt,
3 Gilman, 405; Ferguson v. Sutphen, Id. 547.
And it is also held, in Harlow v. Boswell, 15
111. 57, where parties commit their contracts
to writing, this forms the only evidence of
its terms.
In Scott V. Bennet, 3 Gilman, 254, this
court said, it is a familiar principle that you
may give evidence to explain, but not to vary,
add to, or alter a written contract.
Courts
cannot make a new contract for the parties.
But if there is doubt and uncertainty, not
about what the substance of the contract is,
but as to its particular application, it may
be explained, and properly directed.
As a general principle, where a contract is
reduced to writing, the writing affords the
only evidence of the terms and conditions of
the contract; all antecedent and contemporaneous verbal agreements are merged in the
written contract.
There is an apparent conti-adiction in these
several opinions, but we think a few familiar
considerations will serve to reconcile them, or
show that it is not real. The subjects peculiarly proper for the jurisdiction of courts of
equity, are well understood to be, fraud,
trusts, accident and mistake, and these courts
are vested with the power to afford relief in
all cases, wherein, by reason of the universality and rigor of the rules of the common law,
a remedy cannot otherwise be had.
The
power to correct a mistake in a writing, is as
much within the scope of this jurisdiction as
The whole realm of
any other mistake.
mistake is laid open to the court, and its powers are limitless to correct, on a proper case
made.
That it should be dormant, when invoked to correct a mistake in a written conIt is no antract, would be strange indeed.
swer to say, that within the rigid rule of law,
the power may be exercised, but not outside
In our
of it, as that would destroy the rule.
The jurisjudgment, it has no such effect.
diction of a court of chancery to correct
mistakes, is no less important to the due administration of justice, and the safety of the
citizen, than the rule of the common law, that
parol evidence cannot be received to add to,
or vary a written contract, and in a court of
equity, it must be determined, on the circumstances of each case, which shall prevail, the
exercise of an unquestioned power of the
court, or the rule of the common law.
The doctrine is undisputed and incontestable, that a deed, absolute on its face, may be
shown, by parol, to have been intended by
the parties to it, as conditional, merely, and a
court of equity, on proper proof, will so hold.
This contract is explained by parol evidence,
and if it is made to speak a language its
words do not import, who will deny that it
is within the competency of that court to ascertain the real contract of the parties, and
evidence
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then enforce it, according to the intention of
the parties?
If a court of equity has not the
power to correct mistakes in a deed, or other
writing, on convincing proof of the existence
of the alleged mistake, great injustice would
be perpetrated with impunity.
A man sells
a vacant lot adjoining the lot on which he
has a costly residence, but by the mistake of
the scrivener, the deed describes the lot of
his residence.
An ejectment is brought— the
purchaser claiming under his deed— and if
no power exists in a court of equity to correct the mistake, he must surrender that
which he never sold, and the purchaser recover a property he never bought.
A court
of chancery should not hesitate to receive parol evidence of this mistake, and on sulBcient
proof, correct it, else the most flagrant injustice would be perpetrated, and an imdoubted
power of that court be rendered ineffectual
and worthless.
There can be no danger in
exercising this power, since the court has
before it all the facts, and if they are not convincing, the stern rule of law wiU prevail.
The court has, in many cases, acknowledged and exercised this power, and we do
not know that it has been questioned by the
bar here or elsewhere.
The doctrine is fully recognized in the case
of Broadwell v. Broadwell, 1 Gilman, 599,
that a court of chancery will always coi'rect
any mistakes of fact which have occurred in
drawing up a paper, when a proper case is
presented and clearly proved, and then carry
into effect the instrument when thus corrected.
And herein is found the safeguard for
those so litigating, a proper case must- be
If it be clearpresented and, clearly proved.
ly proved, who shall say that a court of equity transcends its powers, or violates the
rule of law, in declaring the contract to be
as the parties have made it? We cannot
think the statute of frauds and perjuries has
any application to such cases.
Here the bill is filed to reform this contract,
by inserting in it several tracts of land, alleged to have been omitted from it by mistake, and parol evidence is relied on for such
purpose; and when reformed, then the prayer
is, to decree a specific performance of the contract. This proof makes the contract different from what its words import, and adds
It, in
to it, and varies it very materially.
fact, makes a new and different contract;
yet if the mistake is clearly established,
which should give way, that rigid rule of the
common law, or that power residing in a
The
court of equity, to correct mistakes?
strongest and most convincing evidence will
be required, before the common law rule is
postponed, and the power of the court exerNow, what is the testimony in this
cised.
case?
It consists, in great part, of loose conversations held by one Gillespie and others, with
the intestate, in which he said, there was a
that the tract lying
mistake in the bond;
south-east of Shoal creek, being part of the
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west half of the north-west [quarter] of
[section] twenty-three was not in the bond,
or not in right, and the Bilyeus had found it
This witness states nothing in positive
out.
tei-ms, but "thinks" the facts were so and so,
He "thinks" all the
as he details them.
lands claimed by complainants were included
in the bond, except the Gillespie tract, and
thinks that intestate told him some of the
numbers were wrong, and some of the land
was not named in the bond. He spoke of the
west half of the north-west [quarter of section] twenty-three lying south-east of Shoal
creek, as not included in the bond, and that he
would not rectify the mistake because they
could not agree upon a division of the lands
according to his understanding of the contract. This witness says that he can neither
read nor write, and details only such parts
of the conversation, as he "thinks" was had
with the intestate. He does not say in positive terms, that the intestate admitted to
him he had sold this tract to complainants,
or that it was left out of the bond by misNo testimony could be more unsatistake.
factory than his, taking the whole of it toHunter
Fenton says he "thinks"
gether.
told him he drew the bond himself and that
there was a mistake in it, but does not recolHe says it was
lect what the mistake was.
his understanding a bond was given by Hunter to complainants, and notes given for the
payment of the money— does not say he ever
saw the bond or notes— says the complainants
never took possession of the Gillespie tract—
on the tract south-east of the creek; they cut
some timber oft, put a blacksmith shop upon,
and pastured the field on it while they and
Hunter were in partnership; there was some
money paid on the general contract, but don't
know how much.
Paine states that Hunter told him complainants were to have half of this tract,
when he. Hunter, sold or left, according to
the contract as made with complainants, in
the sale of the mill, which was In 1850. He
had this conversation in the winter after the
sale of the mill property; that complainants
have cut and hauled saw logs, and Hunter
and complainants built a blacksmith shop on
complainants rethis land; and "thinks"
paired the fences some, but is not certain,
and they used it as a pasture in connection
with Hunter. Hunter also said he had sold
the Gillespie tract to them, and that David
Hunter was to make a deed to it. Don't
know that complainants ever exercised any
Hunter
acts of ownership over this tract.
said there was a mistake in the bond, and if
his health would permit, he was coming to
tovra to get it fixed; "thinks" the mistake applied to the tract south-east of Shoal creek,
on which there was an old field.
Does not
know of complainants exercising any acts of
ownership over this "old field tract," since
they and Hunter dissolved partnership; don't
know the numbers of the land.
The testimony of Clouse, and of L. G. Bll-

yeu, does not differ, substantially,

from that
of other witnesses.
Smith says. Hunter told him, that all thelands the complainants were to get, were included in the bonds; that half of the timber
on the tract lying on the south-east
side of
Shoal creek, on which there was an old field,
was included In the contract with complainants, and that they had got their share off,
and that he had not sold the land to them.
Wesley Bilyeu had stated to witness that he
had an interest in this tract, and Hunter then
told him as above stated.
Hunter had possession of this tract when witness bought it,
and had corn standing in the field on it.
George Smith stated that Hunter told him
that complainants had no right to the tract
lying south-east of Shoal creek, but as soon
as he could buy a piece from John Clouse, h&
would make it right, but they were to have
it when he sold or left; understood this same
tract was included in the original contract.
This is the substance of the evidence to
prove the mistake in the bond, and part performance, which, It is very clear, is wholly
insufficient for either purpose.
It would be
relaxing too much those salutary rules of evidence, which require a contract to be clearly
proTed, before a specific performance of it
will be decreed.
It is discretionary with the
court, in all such cases, to decree or not a
specific performance of a contract, and that
discretion will not be exercised except in a
very clear case.
This contract was made in March, 1850,
and the intestate remained in the state until
1851, during a part of which time he was in
partnership with complainants, in using the
mill property. They paid their notes as they
became due, and not a word of complaint is
heard of any mistake.
They were impleaded, by the administrator of the intestate, in
a petition in chancery, for the purpose of obtaining an order of court, authorizing him to
make a deed to them in performance of the
covenant; in which suit, it was fully competent for the complainants to have litigated
all these matters, but which they neglected
to do.
Though these proceedings are not
pleaded, or set up in bar by the defendants,
they might have been, successfully, and the
case thus disposed of, rendering unnecessary
the examination we have been compelled to
give it on the issues made.
We are satisfied nothing has been shown to
establish a mistake, its nature, or extent, so
clearly, as to leave no doubt on the mind of
the actual existence of the alleged mistake.
The decree, as to the old field tract, being a
part of the west half of the north-west quarter of section twenty-three, lying north-east
of Shoal creek, and as to the Gillespie tract,
is reversed, and the decree so modified as to
The
exempt those tracts from its operation.
injunction will be dissolved, and the administrator, the appellant here, will be allowed to
proceed with his action at law.
Decree modified.
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CAMPBELL, C. J. The bill is filed to enforce the specific performance of a written
contract for the sale of a farm in the city
■of Owosso.
The defense rests on the ground
that the contract was obtained fraudulently and is unconscionable.
The facts, as we deduce them from the
testimony, were in substance these: Bush
is a clergyman, residing in Eastern Pennsylvania. He had owned property for many
years, and it was in the hands of a tenant
Not far from the end of May, 1868, four
persons had written to Bush to negotiate for
the purchase of the farm, but nothing had
Early In
been done to close with them.
June, Swimm ascertained that various persons were desirous of buying it, and immediately left home and went down to see
Bush, and obtained the contract sued upon,
Jime Sth. He then returned home and got
upon the land, although the tenant also remained there and objected. The contract
was in consideration of three thousand dollars, viz.: four hundred dollars paid down,
and one hundred dollars to be paid on the
exchange of deed, and securities for the balance, whch was to be in thirty days. Nothing was said in it about possession.
A few
days after the contract was made. Bush re•ceived letters satisfying him that the property was worth more than he had sold it
for, and he wrote two consecutive letters to
Swimm desiring to be released, to which
Swimm paid no attention beyond hastening
to take possession.
In July, Bush visited
Owosso, and this suit was commenced on
the 13th, not very far from the time of his arrival. We leave out of consideration many
minor facts which do not affect the rights
of the parties.
The defense rests upon the claim that
Swimm, being in possession of better knowledge of the value and sm'roundings of the
property than Bush, took means to secure
the confidence of the latter, and by his misrepresentations and urgency induced him to
make the sale at an under value, and thereby defrauded him.
The facts are within a narrow compass,
and we are not compelled to pass upon any
very complicated questions, either of law or
fact. It is not claimed that a sale will be disregarded merely because of an undervaluation. And it is not claimed that the ordinary
banter and abating of prices between buyer
and seller, when acting on an equal footing,
can usually have much weight in such a con-

The decision
must rest upon the
presence or absence of such a state of facts
as, under all the circumstances,
renders the
bargain unconscionable.
We think such facts
existed here.
There is a good deal of diflference of opinion
among the witnesses as to the value of the
property, ■\^'ehave no doubt it was worth at
least a thousand dollars more than Swimm
paid for it, and we think it clear he thought
so. His hasty and clandestine jom'ney to an-

ticipate the other purchasers, and his haste to
seize a foothold on the land, go to corroborate
strongly the other proofs of value. It is evident he expected to make a very advantageous bargain. It is also evident that Bush had
no adequate knowledge of the present value
of the farm, or of its prospective value. A
visit to Owosso, or ever a full knowledge of
the value of the land three years before, would
give no means of testing its present value, and
it is quite clear he did not know it. Swimm
had,
then,
all the advantage of superior
and knew that he had it. His
knowledge,
statements and his nonduct must all be viewed from this standpoint. And a willful mis- ',
statement of facts or opinions of value, made
under such circumstances,
and made with a j
design to deceive, and actually deceiving Bush I
to his prejudice, would be fraud in law. '
Pickard v. McCormick, 11 Mich. 68.
We think the course taken by Swimm was
such that it was eminently calculated to deceive Bush, and that the latter cannot be regarded as at fault in believing him.
He obtained from a reputable member of the bar,
who wrote it in good faith, a letter of introduction, stating that the writer, at the request
of Bush's sister, had been looking for a purchaser of the farm, and that Swimm would,
as he thought, buy it and pay its value, and
he recommended him as a man of wealth
and reliability.
Swimm also took a letter
from Mr. Bloss, a brother-in-law of Bush.
Upon presenting these letters of introduction, Swimm inquired the price of the land,
and was answered, four thousand dollars. He
said if that was the price there was no use
talking; that he hoped to buy it for twentysix or twenty-eight hundred dollars. Bush
then showed him the four letters of inquiry,
and asked him about the writers. One of
them he said he did not know; which appears
to be true. One he gave Bush to understand I
was not responsible. The other two letters, |
he said, were written in his own behalf. The I
statements concerning these three were not/
Bush went on to question him about I
correct.
the farm and about Owosso. He thereupon
gave Bush to understand that Owosso was
not flourishing, but was being injuriously afthat property was defected by Corunna;
clining, and that the farm itself was in a
very bad condition, as he described it; which
was not a very great exaggeration. He, when
asked concerning the value of the land, said it
was not worth four thousand nor three thousand dollars, and that he had not expected to

j
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pay more than twenty-eight hundred dollars,
but that he would give three thousand, as
his wife was born on it and had an affection
for it, and an offer of three thousand had
been made for it by one of the letters written by a Mr. Martin, the person he said he
did not know. Bush desired to take the matter of sale into consideration, and said he
would talk it over with his wife (who was
then in New Jersey) on her return. Swimm
urged him to go at once with him and he
They went at once
would bear the expense.
and saw Mrs. Bush, and the bargain was
concluded the same day.
In all of this transaction it is very plain,
from a review of the evidence, that Bush was
Induced by the letters he brought to regard
Swimm as a reliable and veracious man, who
was acquainted with the facts necessary to
form a judgment upon, and would not deceive him. It is just as clear that Swimm
knew this, and gave him the answers and
made the representations in order to induce
him to believe he was getting the outside
value of the land, and that it would not be
safe to lose a good offer. The representations
were of the greatest materiality, and referred
to the matters on which any sensible man
The sale was
would found his conclusions.
the result of nothing but the urgency and deceit of Swimm, and such statements coming
from a man of undoubted character (as
Swimm was naturally assumed to be under
might have deceived a
the circumstances),
man of more experience than Bush. This reason he gave for being willing to pay a larger
price than his real estimate of the value, was
one which appealed very naturally to the better feelings, and would have considerable
weight in confirming the veracity of the purThis reason was without any foundachaser.
tion, as Mrs. Swimm was not born there.
Except as to the condition of the land—
which was mainly important on the supposition that the dead state of Owosso rendered
the land valueless except for farming — the
whole tenor of the representations was contrary to fact.
_
Owosso was improving rapidly, and not
stagnant or retrograding. The land was in
demand and was worth more than four thousand dollars, and the purchaser knew this, and
went down to Pennsylvania on purpose to pre-

vent other offers from reaching Bush, and
used such arguments and made such statements as he found were best adapted to force
him into hasty action, for fear of the danger
of delay. He induced Bush to abstain from
that deliberation which would have inevitably defeated the scheme. And where a party is induced to abstain from informing himself, even material concealment is often sufficient to create fraud, without active misrepresentation.
It does not avail in such a case that sharp
business men might not have been so readily
Possibly they might not. But the
deceived.
law does not seek to encourage the practice
of cunning arts upon those who are not well
qualified to resist them. The character and
business capacity of "the person operated on
form a very important element in fraud. If
the effect is produced, and is intended to be
produced, that is enough. There can be no
splitting of hairs to sustain unconscionable
Every one is expected to use reasonaction.
able diligence in resisting deceit, but each case
must depend on its own facts, and this case
shows no fault in Bush. He was obliged to
depend on information, and he sought it from
what he had reason to believe was a reliable
som'ce. No man of sense would have done as
he did without being deceived.
We do not feel called upon to lay down any
rule as to how far smartness may go without
crossing the legal boundaries of fraud. Neither are we disposed to consider the 'somewhat unprofitable subject of the impeachment
of witnesses. The circumstances which are
most important are not left at all in doubt,
and there can be no reason for refusing relief
in this cause to the defendant, except upon
the theory that he was in fault in aUowing
himself to be overreached in the bargain.
We do not think he contributed enough to
his own loss to be subject to this criticism.
The decree below mus*' be reversed, and the
bill dismissed, with costs of both courts. If,
after the taxation of costs, any balance of the
four hundred dollars advanced by Swimm remains in excess of the taxation, defendant
must pay over such balance within thirty
days after demand, or may deposit it with the
clerk of this court for the benefit of complainant.
The other justices concurred.
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STIMSON

V.

(10 Pao. Rep.

HELPS

et al.

290, 9 Colo. 33.)

Suprfiue Court of Colorado.

Feb. 26,

1SS6.

Appeal from county court, Boulder county.
The complaint sets out that on the sixth
day of October, 18S1, William Stimson leased
to the defendants in error the S. W. Vi of section 21, in township 1, range 70 west, in said
county, for the period of four years and six
months, for the piupose of mining for coal,
under the conditions of said lease; that they
had no knowledge of the location of the
boundary lines of said tract at the time of
the leasing, and that they so informed Stimson, the defendant in the case; that they requested Stimson to go with them and show
them the boundary lines; that the defendant,
pretending to know the lines bounding said
land, and their exact locality, went then and
there with plaintiffs, and showed and pointed
out to them what he said was the leased
land, and the boundary lines thereof, especially the north and south lines thereof;
that plaintiffs not then knowing the lines
bounding said land, nor the exact location
thereof, and relying upon what the defendant
then and there pointed out to them as the
leased land, and the lines thereof, then and
there proceeded to work on the land pointed
out, and sank shafts for mining coal thereon,
and made sundry improvements thereon,—
made buildings, laid tracks, etc. ; that all the
said work was done and labor performcJ
and improvements made on the land pointed
out by defendant to plaintiffs as the leased
land, and that plaintiffs, relying upon the
statements of defendant as aforesaid, and
not knowing otherwise, believed they were
performing the work, and making all the improvements on the land they had so leased,
which they did by direction of the defendant; that while they were working on the
said land Stimson was frequently present,
and told the plaintiffs they were on his land,
and received royalty from ore taken therefrom; that about April 10, 1882, they were
notified to quit mining on said gi-ound by
the Marshall Coal Mining Company; that the
laud belonged to said company; that none of
the said improvements were put on said
leased land; and that they were compelled
to quit work and mining thereon; that the
improvements made by them were worth $2,000; that
Stimson falsely represented to
them other and different lines than the true
boundaries of said premises, and showed and
pointed out to them other and different lands
than the lands leased them, and thereby deceived them, and damaged them, in the sum
of $2,000. Issue joined, and trial to the com-t.
Motion by defendant's counsel for judgment
on the pleadings, and evidence overruled.
Judgment for the plaintiffs in the sum of
?2,000, and costs.
Wright & Griffin, for appellant. G. Berkley, for appellees.
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ELBERT, J. The law holds a contracting
party liable as for fraud on his express representations concerning facts material to the
treaty, the truth of which he assumes to
know, and the truth of which is not known
to the other contracting pai'ty, where the
representations were false, and the other
party, relying upon them, has been misled
to his injm-y. Upon such representations so
made the contracting party to whom they
are made has a right to rely, nor is there any
duty of investigation cast upon him.
In
such a case the law holds a party bound to
know the truth of his representations. Bigolow, Fraud, 57, 60, 63, 67, 68, 87; Kerr,
Fi-aud & M. 54 et seq.; 3 Wait, Act. & Dof.
436.
This is the law of this case, and, on the
evidence,
wari'auted the judgment of the
court below.
The objection was made below, and is renewed here, that the complaint does not state
sufficient facts to constitute a cause of action. Two points are made:
(1) That the
complaint does not allege that the defendant
knew the representations to be false; (2)
that it does not allege intent to defraud.
It is not necessary, in order to constitute
a fraud, that the party who makes a false
representation should know it to be false.
He who malves a representation as of his
own knowledge, not knowing whether it be
true or false, and it is in fact untrue, is
guilty of fraud as much as if he knew it to
In such a case he acts to his
be untrue.
own knowledge falsely, and the law imputes
Kerr, Fraud & M. 54 et
a fraudulent intent.
seq., and cases cited; Bigelow, Fraud, 63,
2
84, 453; 3 Wait, Act. & Def. 438 et seq.;
Estee, Pr. 394 et seq. "Fraud" is a term
which the law applies to certain facts, and
where, upon the facts, the law adjudges
fraud, it is not essential that the complaint
should, in terms, allege it. It is sufficient if
the facts stated amount to a case of fraud.
Kerr, Fraud & M. 366 et seq., and cases
cited; 2 Estee, PI. 423. The complaint in
this case states a substantial cause of action, and is fully supported by the evidence.
The action of the county com-t in refusing
to aUow the appellant to appeal to the district court after he had given notice of an appeal to this com-t, and time had been given in
which to perfect it, cannot be assigned as
error on this record. If it was an error, it
was error not before, but after, the final
judgment from ^vhich this appeal is taken.
The judgment of the court below is affirmed.
[Note from 10 Pac. Rep. 292.]

A contract secured by false and fraudulent
Mills v.
caiuiot be enforced.
representations
Collins, 67 Iowa, 164, 25 N. W. Rep. 109.
A court of equity will decree a rescission of
a contract obtained by the fraudulent representations or conduct of one of the parties thereto,
on the complaint of the other, wheu it satisfactorily appears that the party seeking the
rescission has been misled iu regard to a ma-
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-terial matter by such representation or conduct, correct opinion as to the amount, guality, and
But when the facts value of the goods he disiposes of in a sale of
to his injury or prejudice.
are known to both parties, and each acts on his his business and good-will thereof, and the
own judgment, the court will not rescind the purchaser sees or knows the property, or has an
-contract because it may or does turn out that opportunity to know it, no action for false repwill lie. Collins v. Jackson, 54
they, or either of them, were mistaken as to resentations
the legal effect of the facts, or the rights or ob- Mich. 186, 19 N. W. Rep. 947.
ligations of the parties thereunder, and particuMere "dealing talk" in the sale of goods, unlarly when such mistake can in no way injuri- less accompanied by some artifice to deceive
eusly affect the right of the party complaining
the purchaser or throw him off his guard, or
under the contract, or prevent him from obtain- some concealment of intrinsic defects not easily
ing and receiving all the benefit contemplated detected by ordinary care and diligence, does
by it, and to which he is entitled under it. See- not amount to misrepresentation.
Reynolds v.
ley V. Reed, 25 Fed. Rep. 301.
Palmer, 21 Fed. Rep. 433.
When, by false representations
misrepFalse
statements
made
at
the
or
time of the
resentations, a fraud has been committed, and sale by the vendor of chattels, with the fraudl)y it the complainant has been injured, the gen- ulent intent to induce the purchaser to accept
eral principles of equity jurisprudence
afford a an inferior article as a superior one, or to give
remedy.
Singer
Manuf'g Co. v. Yarger, 12 an exorbitant and unjust price therefor, will
Fed. Rep. 4S7. See Chandler v. Childs, 42 render such purchase voidable; but such false
Mich. 128, 3 N. W. Rep. 297; Cavender v. statement must be of some matter aflfecting the
quantity, quality, value, or title of
Tloberson, 33 Kan. 626, 7 Pac. Rep. 152.
character,
V/hen no damage, present or prospective, can such chattel. Bank v. Yocum, 11 Neb. 328, 9
result from a fraud practiced, or false repre- N. W. Rep. 84.
made, a court
sentations
or misrepresentation
A statement recklessly made, without knowledge of its truth, is a false statement knowing•of equity will not entertain a petition for relief.
Dunn V. Remington, 9 Neb. 82, 2 N. W. Rep. ly made, within the settled rule.
Cooper v.
Schlesinger, 111 U. S. 148, 4 Sup. Ct. Rep. 360.
230.
A person is not at liberty to make positive
Whether or not omission to communicate
assertions about facts material to a transaction
known facts will amount to fraudulent repreunless he knows them to be true;
and if a sentation depends upon the circumstances
of
statement
so made is in fact false, the as- the particular case, and the relations of the
parties.
sertor cannot relieve himself from the imputaBritton v. Brewster, 2 Fed. Rep. 160.
tion of fraud by pleading ignorance, but must
Where a vendor conceals a material fact,
respond in damages to any one who has sus- which is substantially the consideration of the
tained loss by acting in reasonable reliance upon contract,
and which is peculiarly within his
such assertion. Lynch v. Mercantile Trust Co., knowledge, it is fraudulent misrepresentation.
18 Fed. Rep. 4SG.
Bowling V. Lawrence, 58 Wis. 282, 16 N. W.
Equity will not relieve a,gainst a misrepre- Rep. 552.
sentation, unless it be of some material matter
Evidence of fraudulent representations must
constituting some motive to the contract, some- be clear and convincing.
AVickham v. Morething in regard to which reliance is placed by house, 16 Fed. Rep. 324.
■one party on the other, and by which he was
Where a man sells a business, and the conactually misled, and not merely a matter of tract of sale contained a clause including all
opinion, open to the inquiry and examination
right to business done by certain agents, evi-of both parties.
Buckuer v. Street, 15 Fed. dence that the seller was willing to engage in
Rep. 365.
the same business with such agents is not proof
False representations may be a ground for of fraud in making the contract. Taylor v.
relief, though the person making them believes Saurman, 110 Pa. St. 3, 1 Atl. Rep. 40.
them true, if the person to whom they were
It was recently held by the supreme court of
mg.de relied upon them, and was induced there- Indiana, in the case of Cook v. Churchman, 104
"by to enter into the contract.
Seeberger v. Ho- Ind. 141, 3 N. E. Rep. 759, that where money
bert, 55 Iowa, 756, 8 N. W. Rep. 482.
is obtained under a contract, any fraudulent
Fraudulent representations or misrepresenta- representations employed by a party thereto as
tions are not ground for relief, where they are a means of inducing the loan to be made, if
immaterial,
even though they be relied upon. otherwise proper, are not to be excluded beHall V. Johnson, 41 Mich. 286, 2 N. W. Rep. cause of the statute of frauds; also that where
55. See, to same effect. Lynch v. Mercantile parol representations
are made regarding the
"Trust Co., 18 Fed. Rep. 486; Seeberger v. Ho- credit and ability of a third person, with the inbert, 55 Iowa, 756, 8 N. W. Rep. 482.
tent that such third person shall obtain money
In fraudulent representation or misrepresenta- or credit thereon, the statute of fraud applies,
tion the injured parties may obtain relief, even and no action thereon can be maintained, although they did not suppose every statement
though the party making the representations
■made to them literally true.
Heineman v. Stei- may have entered into a conspiracy with such
«er, 54 Mich. 232, 19 N. W. Rep. 965.
person with the expectation of obtaining some
Where the vendor honestly expresses an in- 1 incidental benefit for himself.

I-Up^c tvi. i- VV--'"."'
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MITCHELL

et al. v.
(62

McDOUGALL.

111. 498.)

Court of Illinois.
Jan. Term, 1872.
Appeal from circuit court, McLean county;
Thomas F. Tipton, Judge.
Bill in equity to rescind a conveyance of
lands on tlie ground of misrepresentation and
fraud.
Supreme

R. E. Williams, for appellants.
& Weldon, for appellee.

BREESE, J. In

Benjamin

Lockridge v. Foster, 4
which was a bill in chancery praying, in the alternative, for the rescission of
an executed contract for the sale of land, on
the ground of fraudulent representations by
the vendor, this court said, on the principles
of equity and justice, a contract, to be obligatory, must be justly and fairly made.
The contracting parties are bound to deal
honestly, and act in good faith with each other. There should be a reciprocity of candor
and fairness. Both should have equal knowledge concerning the subject-matter
of the
contract; especially ought all the facts and
circumstances which are likely to influence
their action to be made known. If they have
not mutually this knowledge, nor the same
means of obtaining it, it is then a duty incumbent on the one having the superior information to disclose it to the other. In making the disclosure, he is bound to act in good
faith and with a strict regard to truth. If
Le
makes false representations respecting
material facts, or intentionally conceals or
suppresses them, he acts fraudulently, and
renders himself responsible for the consequences which may result. Fraud may consist as well In a suppressio veri as in a suggestlo falsi, for, in either case, it may operate
to the injury of the innocent party. A false
inrepresentation
by the vendor, which
fluences the conduct of the other party, and
induces him to make the purchase, will vitiate
and avoid the contract. And in making the
representation, it is Immaterial whether he
knows It to be false or not, for the conseIf he requences are the same to the vendee.
lies on the truth of the declaration, he is
equally imposed on and injured, and ought
to have redress from the one who has been
the cause of the injury. So a suppression or
concealment by the vendor of facts, which,
if known to the vendee, would have the effect to prevent him from making the purchase, will, in equity, equally vitiate the contract. A court of equity will not enforce and
carry into effect contracts thus unfairly and
made; and when the injured
fraudulently
party invokes its aid in proper time, and the
circumstances of the case will permit It to be
done, the contract will be rescinded and the
parties restored to their original rights.
The court refers to 1 Story, Eq. Jur. §§ 191197, 204r-207, and 2 Kent, Comm. 482, 490.
Sections 191-197, inclusive, treat of false
suggestions, and fully supijort the doctrine of
HUTCn.BQ.JUR. — 14
Scam.

509,
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the case cited, on that point. Sections 204
to 207, inclusive, treat of the doctrine of
suppressio veri, a doctrine which, though
true in morals, is not the doctrine recognized
by courts of equity, except under certain circumstances.
The extreme doctrine of some courts is, that
undue concealment of a fact resting in the
knowledge of one contracting party, which,
if known to the other, would have prevented
the conti-act, will vitiate the contract.
The true definition is found in section 207,
supra, where it is said undue concealment
which amounts to a fraud in the sense of a
court of equity, and for which it will grant
relief, is the non-disclosure of those facts and
circumstances which one party is under some
legal or equitable obligation to communicate
to the other, and which the latter has a right,
not merely in foro conscientise, but juris et
de jure, to know.
Under such circumstances, the concealment
of an important fact would be improper and
unjust; it would be an undue concealment
on account of the fiduciary relation existing;
but where two parties, in the absence of any
such relation, are treating for an estate, and
the purchaser knows, from surface indications, or otherwise, by actual boring, there
is a valuable mine upon the land, the purchaser is not bound to disclose that fact to
the owner, for the means of infoi-mation on the
subject were as accessible to the owner of the
land as to the purchaser.
The i-ule stated by Chancellor Kent, at page
482, refeiTed to in the opinion in 4 Scam., supra, is that each party is bound to communicate to the other his knowledge of the material facts, provided he knows the other to
be ignorant of them, and they be not open
and naked, or equally within the reach of his
observation.
This, we admit, is a rule of moral obligation,
but not enforced in the courts. It is by them
qualified, as we have stated above, that the
party in possession of the facts must be under some special obligation, by confidence reposed,

or

otherwise,

to

communicate

them

truly and fairly, and this is the doctrine of
this court in the cases of Fish v. Cleland, 33
111. 243, and Cleland v. Fish, 43 111. 282, referred to by appellee's counsel.
It is qualified by Beach v. Sheldon, 14 Barb.
72; Laidlaw v. Organ, 2 Whart. 178; Knitzing
5 Pa. St. 467.
V. McElrath,
In Fox V. Mackeath, 2 Brown, Ch. 400,
Thurlow, Lord Chancellor, in delivering the
opinion in the case where undue concealment
of an important fact was charged, said:
"The doubt I have is, whether this case affords facts from which principles arise to set
aside this transaction, which will not, by necessary application, draw other cases into hazard. And, without insisting upon technical
morality, I don't agree with those who say,
that where an advantage has been taken In
a contract, which a man of delicacy would
not have taken, it must be set aside. Sup-
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pose, for instance, that A, knowing there to be
a mine in the estate of B, of which he knew
B was ignorant, should enter into a contract
to purchase the estate of B for the price of the
estate without considering the mine, could the
court set it aside? Why not, since B was not
apprized of the mine and A was ? Because B,
as the buyer, was not obliged, from the nature of the contract, to make the discovery.
It is, therefore, essentially necessary, in order
to set aside the transaction, not only that a

great advantage should be taken, but it must
arise from some obligation in the party to
Not, as Justice Story
make the discovery."
says (1 Story, Eq. Jur. § liS), from an obligation in point of morals only, but of legal
duty. In such a case he says, a court of equity
win not correct the contract merely because a
man of nice morals and honor would not liave
entered into it. Lord Eldon, in Turner v. Harvey, Jac. 178, approved the doctrine of Lord
Thurlow and the illustration of the mine, and
so does Justice Story in 1 Eq. Jur. § 207.
But we are dealing in this case with the
doctrine of suggestio falsi and not of suppressio veri, as the charge in the bill is, false representations made by appellee of the value of
the land and lots in Missouri.
There is much testimony in the record, from
which we derive the knowledge that appellee
represented to appellant, who had never been
in Missouri (appellee having resided there before coming to Bloomington), that the land
was good land, and was the land occupied by
one Judge Smith, before the Rebellion, and improved by him. This land was the south part
of section eighteen and the north part of section twenty -four, in all one hundred and sixty
acres, and was worth, probably, fifteen dollars
per acre. The land conveyed was in section
fifteen, stony, poorly timbered, and comparatively worthless. The bouse in iloutevallo,
instead of being a desirable residence, and
worth one thousand dollars, as represented
by appellee, provetl to be a mere shell, one
story high, occupied by hogs and goats, bringing not eight dollars a month rent "right
along," as represented, but unfit for human
abode, and worth, with the "lot and a half,"
not over two hundred and fifty dollars, and,
as we should judge, not at all saleable.
So
soon as appellant, by personal inspection on
a visit to the locality, discovered the facts, he
came to the conclusion appellee had imposed
upon him, and at once, on his return to
Bloomington, demanded a rescission of the
contract and a reconveyance of the Bloomington property, and tendering deeds for the Missouri property, together with appellee's note
for three hundred dollars, part of the purchase money.
This being refused by appellee,
this bill was filed by appellants, and pending
the bill the house was consumed by fire, on
which, however, appellee had effected an insurance of three thousand dollars.
The court dismissed the bill and complainants appealed.
There is no question of law made except

the one we have discussed, and there is some
conflict in the testimony, but a careful examination of it, as we find it in the record, satisfies us appellant has not received from appellee what he contracted for, and which contract he made whoUy on the representations
of appellee, which have proved to be untrue.
It is said by appellee, there was a mistake
in conveying the land as in section fifteen —
that he supposed the "Smith farm" was on
that section, but is willing and offers to convej' the land in fact occupied by Smith in sections eighteen and twenty-four, and he insists, that a mistake being made is no ground
for the rescission of the contract, as the court
can and will correct the mistake. But this
consideration should not prevail in this case,
because appellee represented the land he was
selling to be worth twenty dollars per acre,
which he had purchased but a short time previously for four dollars per acre, and he asserted to appellant that such land was selling
for twenty dollars an acre in that neighborhood. This he based upon a letter said to
have been received by him from one Selsor, a
land agent in that county.
Selsor in his deposition says, the lands he referred to in that
letter were among the best improved farms in
that portion of Cedar and Vernon counties;
he says he had no idea of fixing the price of
raw lands by these figures, and did not suppose any one would be so foolish as to attempt it.
That letter, which appellee says was burnt
up in the building when it was destroyed,
was to this effect: "We have sold within the
last two weeks ten thousand dollars worth of
land, from fifteen to twenty-five dollars an
acre." This was so construed by appellee to
appellant as to induce the latter to believe
they were lands in the neighborhood of those
he was about to purchase.
The town property was of small value.
Now, under such circumstances,
it would not
be just to allow appellee to con-ect the mistake in the laud and claim the conti-act as
made, but it would be just, as a mistake was
made by appellee in the deed, to permit the
injured party to avail of It, and, through that,
repudiate the entire contract. In a case where
false representations have been made, it is
the province of a court of equity, if applied to
for that purpose, to rescind the contract, putting the parties In statu quo.
It is claimed by appellee that the Bloomington property was taken at a very high valuation, and that he ought to be permitted to
show that appellant has received from him it?
full value.
This we do not consider as the question before us. The question is, did appellant get
what he bargained for? That he did not we
think the evidence satisfactorily shows.
Appellant's right to the insurance money
will hardly be questioned, as the building upon the lot when sold, is now represented by
that money, and after deducting the premium
paid by appellee and the cost of the additiOD
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to the building which he erecterl, and was
covered by the insurance, we are of opinion
the company should pay the balance to appel-

lant.
On the point that Mrs. Mitchell, appellant's
wife, was improperly rejected as a witness,
we think the court ruled correctly; the case
was In no correct legal sense her own case.

211

The views here expressed reverse the deof the circuit court dismissing the bill.
The cause is remanded for further proceedings
consistent with this opinion.
cree

Decree

reversed.

SCOTT, J., did not hear the argument In
this case, and ga'^e no opinion.
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Appeal from the circuit court of the United
estates for the Eastern district of Michigau.
The facts are stated in the opinion of the
<'ourt

Alfied Kussell,
nard, contra.

for appellant. A. B. May-

Mr. Justice FIELD deli^ eied the opinion of
the court.
This is a suit brought by the heir at law of
Marie Grenevieve Thibault, late of Detroit,
Mich., to cancel a conveyance of land alleged
to have been obtained from her a few weeks
before her death, when, from her condition,
she was incapable of understanding the nature and effect of the transaction.
The deceased died at Detroit on the 4th of
February, 1S64, intestate, leaving the complainant her sole surviving heir at law. For
many years previous to her death, and until
the execution of the conveyance to the defendant, she was seised in fee of the land in
coatroversy, situated in that city, which she
occupied as a homestead.
In November,
1863, the defendant obtained from her a conveyance of this property. A copy of the conveyance is set forth In the bill.
It contains
covenants of seisin and warranty by the grantor, and immediately following
an
them
agreement by the defendant to pay her $250
upon the delivery of the instrument; an annuity of $500; all her physician's bills during
her life; the taxes on the property for that
year, and all subsequent taxes during her
life; also, that she should have the use and
occupation of the house until the spring of
1864, or that he would pay the rent of such
other house as she might occupy until then.
The property was then worth, according to
the testimony in the case, between $6,000
iund $8,000.
The deceased was at that time
between sixty and seventy years of age, and
was confined to her house by sickness, from
which she never recovered.
She lived alone,
in a state of great degradation, and was without regular attendance m her sickness. There
were no persons present with her at the execution of the conveyance, except the def end.ant, his agent, and his attorney.
The $250
stipulated were paid, but no other payment
was ever made to her; she died a few weeks
afterwards.
As grounds for cancelling this conveyance,
the complainant alleges that the deceased,
during the last few years of her life, was
afflicted with lunacy or chronic insanity, and
was so infirm as to be incapable of transacting any business of importance; that her
last sickness aggravated her insanity, greatly
weakened her mental faculties, and still more
disqualified her for business; that the defendant and his agent knew of her infirmity,
and that there was no reasonable prospect of

her recovery from her sickness, or of her long
surviving, when the conveyance was taken;
that she did not understand the nature of the
instrument; and that it was obtained for an
insignificant consideration, and in a clandestine manner, without her having any independent advice.
These allegations the defendant controverts,
and avers that the conveyance was taken
upon a proposition of the deceased; that 'at
the date of its execution she was in the full
possession of her mental faculties, appreciated the value of the property, and was capable of contracting with reference to it, and of
selling or otherwise dealing with it; that
since her death he has occupied the premises,
and made permanent improvements to the
value of $7,000; and that the complainant
never gave him notice of any claim to the
property until the commencement of this suit.
The court below dismissed the bill, whereupon the complainant appealed here. The
question presented for determination is,
whether the deceased, at the time she executed the conveyance in question, possessed sufficient intelligence to understand fully the nature and effect of the transaction; and, if so,
whether the conveyance was executed under
such circumstances as that it ought to be upheld, or as would justify the interference of
equity for its cancellation.
Numerous witnesses were examined in the
case, and a large amount of testimony was
taken. This testimony has been carefully analyzed by the defendant's counsel; and it
must be admitted that the facts detailed by
any one witness with refei-ence to the condition of the deceased previous to her last illness, considered separately and apart from
the statements of the others, do not show incapacity to transact business on her part, nor
establish insanity, either continued or temporary.
And yet, when all the facts stated by
the different witnesses are taken together,
one is led irresistibly by their combined effect
to the conclusion, that, if the deceased was
not afflicted with insanity for some years before her death, her mind wandered so near
the line which divides sanity from insanity
as to render any Important business transaction with her of doubtful propriety, and to
justify a careful scrutiny into its fairness.
Thus, some of the witnesses speak of the
deceased as having low and filthy habits; of
her being so imperfectly clad as at times to
expose immodestly portions of her person;
of her eating with her fingers, and having
vermin on her body.
Some of them testify
to her believing in dreams, and her Imagining
she could see ghosts and spirits around her
room, and her claiming to talk with them;
to her being incoherent in her conversation,
passing suddenly and without cause from one
subject to another; to her using vulgar and
profane language; to her making immodest
gestures; to her talking strangely, and making singular motions and gestures in her
neighbors' houses and in the streets.
Other
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witnesses testify to further peculiarities of
life, manner, and conduct; but none of the
p3culiantles
mentioned, considered singly,
show a want of capacity to transact business.
Instances will readily occur to every one
where some of them have been exhibited by
persons possessing good judgment in the
management and disposition of property.
But when all the peculiarities mentioned, of
life, conduct, and language, are found in the
same person, they create a strong impression
that his mind is not entirely sound; and all
transactions relating to his property will be
narrowly scanned by a court of equity, whenever brought under its cognizance.
The condition of the deceased was not improved during her last sickness. The testimony of her attending physician leads to the
conclusion that her mental infirmities were
aggravated by it. He states that he had studied her disease, and for many years had considered her partially insane, and that in his
opinion she was not competent in November,
1863, during her last sickness, to understand
executed.
a document like the instrument
The physician also testifies that during this
month he informed one Dolsen, who had inquired of the condition and health of the deceased, and had stated that efforts had been
made to purchase her property, that in his
opinion she could not survive her sickness,
and that she was not in a condition to make
any sale of the property "in a right way."
This Dolsen had at one time owned and
managed a tannery adjoining the home of
the deceased, which he sold to the defendant.
After the sale, he carried on the business as
the defendant's agent. Through him the transaction for the purchase of the property was
The deceased understood English
conducted.
Imperfectly, and Dolsen undertook to explain
to her, in French, the contents of the paper
she executed.
Some attempt is made to show
that he acted as her agent; but this is evidently an afterthought. He was in the employment of the defendant, had charge of his
business, and had often talked with him
about securing the property; and in his interest he acted throughout. If the deceased
was not in a condition to dispose of the property, she was not in a condition to appoint an
agent for that purpose.
The defendant himself states that he had
seen the deceased for years, and knew that
she was eccentric, queer, a"nd penurious. It
is hardly credible that, during those years,
carrying on business within' a few yards of
her house, he had not heard that her mind
was unsettled; or, at least, had not inferred
that such was the fact, from what he saw of
her conduct. Be that as it may, Dolsen's
knowledge was his knowledge; and, when he
covenanted to pay the annuity, some inquiry
must have been had as to the probable duration of the payments. Such covenants are
not often made without inquiries of that nature; and to Dolsen he must have looked for
information, for he states that he conversed
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with

no one else about the purchase.
With
him and with his attorney he went to the
house of the deceased, and there witnessed
the miserable condition in which she lived,
and he states that he wondered how anybody
could live in such a place, and that he told
Dolsen to get her a bed and some clothing.
Dolsen had previously informed him that she
would not sell the property; yet he took a
conveyance from her at a consideration
which, under the circumstances, with a certainty almost of her speedy decease, was an
insignificant one compared with the value
of the property.
In view of the circumstances stated, we are
not satisfied that the deceased was, at the
time she executed the conveyance, capable of
comprehending fully the nature and effect of
the transaction. She was in a state of physical prostration; and from that cause, and
her previous infirmities, aggravated by her
sickness, her intellect was greatly enfeebled;
and, if not disqualified, she was unfitted to
attend to business of such importance as the
disposition of her entire property, and the
securing of an annuity for life. Certain it is,
that, in negotiating for the disposition of the
property, she stood, in her sickness and infirmities, on no terms of equality with the defendant, who, with his attorney and agent,
met her alone in her hovel to obtain the conveyance.

It is not necessary, In order to secure the
aid of equity, to prove that the deceased was
at the time insane, or in such a state of
mental imbecility as to render her entirely incapable of executing a valid deed.
It is sufficient to show that, from her sickness and infirmities, she was at the time in a condition
of great mental weakness, and that t^ere was
gross Inadequacy of consideration for the conveyance.
From these circumstances, imposition or undue influence will be inferred. In
the case of Harding v. Wheaton, 2 Mason, 378,
Fed. Cas. No. 6,051, a conveyance executed by
one to his son-in-law, for a nominal consideration, and upon a verbal arrangement that
it should be considered as a trust for the maintenance of the grantor, and after his death
for the benefit of his heirs, was, after his
death, set aside, except as security for actual
advances and charges, upon application of his
heirs, on the ground that it was obtained from
him when his mind was enfeebled by age and
"Extreme weakness," said Mr.
other causes.
Justice Story, in deciding the case, "will raise
an almost necessary presumption of Imposition, even when it stops short of legal incapacity; and though a contract, in the ordinary
course of things, reasonably made with such a
person, might be admitted to stand, yet if it
should appear to be of such a nature as that
such a person could not be capable of measuring its extent or importance, its reasonableness or its value, fully and fairly, it cannot be
that the law is so much at variance with common sense as to uphold It." The case subsequently came before this court; and, in de-
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elding it, Mr. Chief Justice Marsliall, spealiing of ttiis, and, it would seem, of other deeds
by the deceased, said: "If these
executed
deeds were obtained by the exercise of undue
influence over a man whose mind had ceased
to be the safe guide of his actions, it is against
conscience for him who has obtained them to
derive any advantage from them. It is the
pecuhar province of a court of conscience to
That a court of equity will
set them aside.
interpose in such a case Is among its bestHarding v. Handy, 11
settled principles."
Wheat. 125.
The same doctrine is announced in adjudged
cases, almost without number; and it may be
stated as settled law, that whenever there is
great weakness of mind in a person executing
a conveyance of land, arising from age, sickness, or any other cause, though not amounting to absolute disqualification, and the consideration given for the property is grossly inadequate, a court of equity will, upon proper
and seasonable application of the injured paror heirs, Interfere
ty, or his representatives
and set the conveyance aside. And the present case comes directly within this principle.
In the recent case of Kempson v. Ashbee, 10
Ch. Cas. 15, decided in the court of appeal in
chancery in England, two bonds executed by
a young woman, living at the time with her
mother and steji-father,— one, at the age of
twenty-one, as surety for her step-father's
debt, and the other, at the age of twenty -nine,
to secure the amount of a judgment recovered
on the first bond, — were set aside as against
her, on the ground that she had acted in the
transaction without independent advice; one
of the justices observing that the court had
endeavored to prevent persons subject to influence ft-om being induced to enter into transactions without advice of that kind. The principle upon which the court acts in suh cases,
of protecting the weak and dependent, may always be invoked on behalf of persons in the
situation of the deceased spinster in this case,
of doubtful sanity, living entirely by herself,
without friends to take care of her, and conAs well on
fined to her house by sickness.
this ground as on the ground of weakness of
mind and gross inadequacy of consideration,
we think the case a proper one for the interference of equity, and that a cancellation of
the deed should be decreed.
The objection of the lapse of time — six years
— before bringing the suit cannot avail the deIf during this time, from the death
fendant.
of witnesses or other causes, a full presenta-

tion of the facts of the case had become Impossible, there might be force in the objection.
But as there has been no change in this reit does
spect to the injury of the defendant,
not lie in his mouth, after having, in the manner stated, obtained the property of the deceased, to complain that her heir did not sooner bring suit against him to compel its surrender. There is no statutory bar in the case.
The improvements made have not cost more
than the amount which a reasonable rent of
the property would have produced, and the
complainant, as we understand, does not object to allow the defendant credit for them.
And as to the small amount paid on the execution of the conveyance, it is sufficient to
observe, that the complainant received from
the administrator of the deceased's estate only
?113.42; and there is no evidence that he ever
knew that this sum constituted any portion
of the money obtained from the defendant.
A
decree must, therefore, be entered for a cancellation of the deed of the deceased and a
surrender of the property to the complainant,
but without any accounting for back rents,
the improvements being taken as an equivalent for them.
Decree reversed, and cause remanded with
directions to enter a decree as thus stated.
Mr. Chief Justice WAITE and Mr. Justice
STRONG, concur.

I canMr. Justice BRADLEY (dissenting).
not concur in the judgment given in this case.
Were there no other reason for my dissent, it
would be enough that the complainant has
He knew
been guilty of inexcusable laches.
in
every thing of which he now complains,
February, 1864, when the grantor of the defendant died, and when his rights as her heir
vested; and yet he waited until six years and
nine months thereafter before he brought this
suit, and before he made any complaint of the
Meanwhile, he accepted
sale she had made.
the money the defendant had paid on account
of the purchase, and he stood silently by, asserting no claim, while the defendant was
making valuable improvements upon the lot.
at a cost of $6,000 or $7,000, a sum about
equal to the value of the property at the time
of the purchase. To permit him now to assert that the sale was invalid, because the
vendor was of weak mind, is to allow him to
reap a profit from his own unconscionable silence and delay.
cannot think a court of
equity should lend itself to such a wrong.
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TATE

T.

WILLIAMSON.

(2 Ch.

Court of Appeals

App. 55.)

In Chancery.

Dec.

17,

1866.

This was an appeal by the defendant,
Robert 'Williamson, from a decree of Vice
Chancellor Wood, setting aside a sale, on
the ground that the purchaser stood in a
fiduciary relation to the vendor, and did not
make a full disclosure to him of all material
facts within his knowledge relating to the
value of the property. The facts of the case
fully appear in the report of the case before
the vice chancellor (L. R. 1 Eq. 52S) and the
Judgment of the lord chancellor.
Mr. W. M. James, Q. C, and Mr. Little,
in support of the decree. Attorney General
(Sir J. Rolt), and Mr. Bristowe, for the appellant.
Solicitors for the plaintiff:
Messrs. N. C.
& C. Milne.
Solicitors for the appellant: Messrs. Clowes
& Hickley.

LORD CHELMSFORD, L. C. In this case
the vice chancellor has made a decree that
an agreement for the sale by the intestate,
William Clowes Tate, to the defendant, Robert Williamson, of the undivided moiety of
an estate called the "Whitfield Estate," in
the county of Stafford, consisting of messuages, lands, and coal mines, ought to be set
aside, upon the ground of the defendant not
having communicated to the intestate all
the information which he had acquired with
reference to the value of the property, and,
in particular, of his not having communicated an estimate of the value of the mines
which was obtained by the defendant pending the agreement.
The question raised by the appeal is
whether any such relation existed between
the defendant and the intestate as to render
it the duty of the defendant to make the
eommunication.
The jurisdiction exercised by courts of
equity over the dealings of person.s standing
in certain fiduciary relations has alwaj-s been
regarded as one of a most salutary description. The principles applicable to the more
familiar relations of this character have been
long settled by many well-known decisions,
but the courts have always been careful not
to fetter this useful jurisdiction by defining
the exact limits of its exercise.
Wherever
two persons stand in such a relation that,
while it continues, confidence is necessarily
reposed by one, and the influence which natlu'ally grows out of that confidence is posis
sessed by the other, and this confidence
abused, or the infiuence is exerted to obtain
an advantage at the expense of the confiding party, the person so availing himself of
his position will not be permitted to retain
the transaction
advantage, although
the
could not have been impeached if no such
•confidential relation had existed.
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Did, then, the defendant, R. Williamson,
when he put himself in communication with
the intestate, clothe himself with a character which brought him within the range
of the principle?
In considering this question, it will be necessary to bear in mind the situation of both
the parties at the time when the agreement
for the ,sale of the propt-rty was entered
into.
The intestate, when he was quite an infant,
had become possessed of the property in
question independently of his father. He
contracted habits of extravagance at the university, and in consequence
of some displeasure which he had occasioned to his
father on the subject of his debts, the father's doors were closed against him. He was
thus thrown upon the world at an early age
without any one to control him, and with
scarcely a friend to counsel him, and towards
the close of his life he became addicted to
drinking and died prematurely at the age
of twenty-four. The defendant is the nephew
of Mr. Hugh Henshaw
Williamson,
the
great uncle by marriage of the intestate,
who had been the ti-ustee and manager of
the property, and the receiver of the rents,
which latter duty the defendant had for some
short time been deputed to perform for him.
It does not appear that the defendant by
his employment acquired any particular information respecting the property, but as
he states in his answer that he had "previously" (to his first interview with the in"some idea of endeavoring to be
testate)
the purchaser of the estate, in case the same
should come into the market," it is reasonable to supiiose that he was not altogether
ignorant of its character, and must have
foi-med some idea of its value.
I think no stress can be laid upon the circumstance of Mr. H. H. Williamson having
been the trustee of the property. The trusteeship,
as to the intestate's moiety,
had
come to an end upon his attaining his majority, in July, 1857. The accounts had been
settled, and Mr. Williamson, in surrendering
his ti'ust, had behaved generously to the inThough he continued after this petestate.
riod to receive the rents and manage the
property, yet there appears to have been
nothing in the oflice which he undertook
after his trusteeship expired which would
have preveuted his dealing with the intestate upon the same terms as a mere stranger. Much less could the mere receipt of
the rents for his uncle have placed Robert
Williamson in a different position from that
of any ordinaiy purchaser. But a new and
peculiar relation arose out of the circumIn the
stances which afterwards occurred.
year 1859 the debts which the intestate owed
at the university were causing him considerable embarrassment. He had been pressed
by Mr. Holloway, acting for his Oxford creditors, for payment of an amount of £1,000.
He was unable, in consequence of the unfor-
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tunate quarrel with his fatlier, to apply to
him for advice, and, having before experienced the kindness of Mr. H. H. Williamson, he turned to him again in his difficulThe letter by which the intestate made
ties.
is
his situation known to Mr. Williamson
not forthcoming. The defendant, in his answer, says that he was informed by Mr. H.
H. Williamson that it stated he was again
involved, and either asked for assistance,
or for advice as to the mode of procuring
assistance.
I should have been glad if we
could have seen the terms of this letter, as
it might have explained the exact nature of
the offlce which Mr. Williamson was asked
to undertake. In the answer to this letter,
dated the 30th of July, 1859, which is set
out in the bill, in paragraph 52, Mr. Williamson invited the intestate to his house,
and desired him to bring with him "a correct account of his debts, omitting nothing,
and he would see what could be done."
The intestate did not accept the invitation,
and nothing more was heard of the matter
until about the 26th of August following,
when Mr. H. H. Williamson received a list
of the intestate's debts due to Oxford credto
itors, amounting, as already mentioned,
£1,000. The defendant, in his answer, says
"that the list was given to him by Mr. H.
H. Williamson, and that he, after perusing
the same, remarked that the charges were
excessive, and that the bills might probably
that Mr.
be settled for half the amount;
H. H. Williamson thereupon requested him
to see the intestate, and ascertain upon what
terms he could be relieved from his debts,
and, if this could bo done for £500 or a
little more, he authorized the defendant to
■advance
the intestate that amount on further security of the property." The defendant accordingly wrote to the intestate on
the 26th of August, 1859, the letter, which
is set out in paragraph 58 of the bill, in
which he states that his uncle is not sufficiently well to attend to business; that the
list of debts owing forms a very heavy
amount, which Mr. HoUoway expects to have
paid immediately; and adds, "I wUl meet
you in the course of a few days in London,
upon having a couple of days' notice, and,
after hearing your views on the subject, will
talk over the matter, and see in what way
it can be arranged." The counsel for the
defendant say that his office was merely
to see whether a compromise of the debts
could be effected, and that, at the time of
the purchase,
his mission was at an end.
One can hardly believe that his advice and
assistance could have been understood to
be of this limited character. He knew that
Mr. Holloway was pressing for immediate
payment to the Oxford creditors, and that
if he refused to reduce the amount the whole
must be paid. It does not appear that, if
Mr. Holloway had insisted on a payment
in full, Mr. H. H. Williamson would not have
been disposed to advance a larger sum than

that which he had mentioned, as the property would have been an ample security for
any amount required to cover the whole
of the debts. And tl\e defendant must have
aware that the intestate's,
been perfectly
property in Staffordshire was the only fund
out of which the debts could be discharged.
The account of the defendant's interview
with the intestate we have from the answer
He states that he offered to negotiate
alone.
with the intestate's creditors for an abatement of their claims, telling him "that he
was authorized by his uncle to advance £500
or more if required" (I suppose he must have
added "upon the security of the property"),
"but that the intestate positively refused to
allow him to ask for any deduction from his
debts, saying that any such application would
injure his character." The answer then pro"But he at the same time stated that
ceeds:
he was desirous to sell his share of the WhitMr. Bristowe, for the defendfield estate."
ant, said the instant the intestate refused to
allow any attempt to compromise his debts,
the defendant's office of adviser came to an
end, and from that moment the parties, to use
were dealing "at
expression,
the familiar
I cannot accept this view of
arms' length."
the defendant's iwsition. I think that his visit
to London was not solely for the compromise,
but generally for the arrangement of the intestate's debts; that he came with authority
which Involved a dealing with the property of
the intestate, as he was to advance his uncle's
money on the security of this property. And
it may be observed that he had his attention
particularly directed to the mode of satisfying
the debts by a mortgage.
He knew, too, that
if the payment of the debts in full was insisted upon, and his uncle refused to advance
a larger sum than "£500 or a little more," a
sufficient amount to discharge all the debts
could easily be raised upon the security of the
property, which was subject only to a mortgage for £1,000. It seems to me that the defendant had placed himself in a position which
rendered it incumbent upon him to give the
best advice to the Intestate
how to relieve
himself from his debts, and no one can doubt
that if his judgment had been unbiased that
he would have recommended a morlgage, and
not a sale. But it appears, from the defendant's own statement, that he had a reason for
not giving his advice.
As already stated, he
had previously thought of purchasing the
estate in case it should come into the market
for sale, "an event," he says, "he thought was
not unlikely to happen." I asked the defendant's counsel what he understood by these
words, and was answered that the defendant's
expectation was founded upon the inconvenient nature of property consisting of an undivided moiety.
This may have first led the
defendant to expect that he might have an
opportunity of purchasing the property at no
distant period, but his belief in the probability of a sale must have been considerably
strengthened at the time of his interview with
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from the knowledge he had of
his embarrassments. Whether the conversation between the defendant and the intestate
turned so abruptly from the intestate's refusal
to compromise his debts, to the expression of
his desire to sell his share of the Whitfield
estate, as represented by the defendant or not,
it is quite clear to my mind that the confidential relation between the parties had not
terminated when the negotiation for the purchase of the property by the defendant commenced, and that he did not then, or at any
time afterwards, stand in the situation of an
ordinary purchaser.
This being so, the defendant, pending the
agreement, was bound to communicate all the
information he acquired which it was material
for the intestate to know In order to enable
him to judge of the value of his property. It
was admitted that the valuation of Mr. Cope
was in the hands of the defendant at the time
he wrote his letter of the 10th September, 1859.
The defendant is charged with making untrue representations in that letter. If he had
done so, it would of course strengthen the
case against him, but I find nothing in the
letter which amounts to a misrepresentation,
nor anything more than a disparagement of
the property, not uncommon with a purchaser
when he desires to stimulate the owner of
the property to close with his offer.
Having stated my opinion with regard to
the duty cast upon the defendant to communicate Cope's valuation to the intestate, it seems
unnecessary to pursue the case further. The
fair dealing, in other respects, of the defendant during the negotiation, and before the
agreement was signed, becomes almost irrelevant.
The refusal of the solicitors to proceed with the agreement unless the young
man had some legal assistance, the recommendation of the defendant that the intestate
should apply to his father for advice, the opportunity afforded him pending the negotiation of consulting any friends who were
capable of advising him, the reference to Mr.
Payne whether merely for the purpose of
completing the agreement, or to afford the intestate an opportunity of obtaining his opinion
as to the value, all these considerations are of
when once it is established
no consequence,
that there was a concealment of a material
fact, which the defendant was bound to dis-

the intestate,

close.

Nor, after this, is it of any Importance to
ascertain the real value of the property.
Even if the defendant could have shewn
that the price which he gave was a fair one,
this would not alter the case against him.
The plaintiff, who seeks to set aside the sale,
would have a right to say, "You had the
means of forming a judgment of the value of
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property in your possession, you were
bound, by your duty to the person with whom
you were dealing, to afford him the same opportunity which you had obtained of determining the sufficiency of the price which you
offered; you have failed in that duty, and
the sale cannot stand." But, in truth, there

are strong grounds for thinking that the price
agreed to be paid by the defendant is quite
inadequate to the value of the property. Thereis no occasion to weigh the opposite opinion
of the engineers and surveyors, and to form
a conclusion from them.
It is sufficient to
take the valuation of the mines by Cope,
amounting to £20,000, and the valuation of
the surface by the defendant's own witnesses,
ranging from £10,000 to £11,290, and making
every allowance for a reduction of the value
of the intestate's share, in consequence of its
being an undivided moiety, it will appear
that the value, by the defendant's own shewing, must have been at the least £14,000. For
this property the defendant agreed to pay
£7,000 apparently about half the value, and
that not at once, but £1,500 was to be advanced to the intestate, which was to bear
interest till the day for the completion of the
piu-chase, which advance must have been intended to enable the intestate to pay off his^
debts immediately; £2,000 was to be paid on
the 25th JIarch, 1860, and the residue by yearly instalments in the four following years.
It appears to me, upon a careful review of
the whole case, that it would be contrary to.
the principles upon which equity proceeds, in.
judging of the dealings of persons in a fiduciary relation, to allow the purchase by the defendant, Robert Williamson, to stand.
I am satisfied that the defendant had placed
himself in such a relation of confidence, by his
undertaking the office of arranging the Intestate's debts by means of a mortgage of his.
property, as prevented him from becoming a
purchaser of tiiat property without the fullest
communication of all material information
which he had obtained as to its value; that
this openness and fair dealing were the more
necessary when he was negotiating with an
extravagant and necessitous young man, deprived at the time of all other advice, eager
to raise money, and apparently careless in
what manner it was obtained; and the defendant having, by concealment of a valuation which he had privately obtained, procured a considerable advantage In the price
which the seller was induced to take, and
which even the defendant's witnesses prove
he cannot be perto be grossly inadequate,
mitted so to turn the confidence reposed in
him to his own profit, and the sale ought to
Decree affirmed. Petition of
be set aside.
appeal dismissed, with costs.
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COWEE
(75

V.

CORNELL.

N. Y. 9].)

Court of Appeals of New York.

Nov.

12, 1878.

Appeal from order of the general term of
the supreme court in the Third judicial department, reversing a judgment entered upon
the report of a referee.
Plaintiff made a claim against the estate of
Ijatham Cornell, of vyhose "svill defendants
were the executors, for Interest upon a promThis
issory note executed by the deceased.
<-laim w'ds rejected, and was referred hy stipulation.
The facts, as stated by the referee, are in
substance as follows:
Latham Cornell, the deceased, was the
grandfather of Latham C. Strong. He was
possessed of large property, consisting of real
estate and of personal property invested in
stocks, bonds and other securities. He died
in 187G at the age of ninety-five. For four
prior to his death he was partially
•years
blind.
From July, 1871, until the time of
liis death, his grandson at his request attended to his affaii's, writing his letters, looking after his banking business and his rents,
making out his bills, cutting off his coupons,
reading to him, and on occasions going away
In
from home to transact other business.
July, 1871, Cornell gave to Strong a deed of
two adjoining houses in the city of Troy,
valued at about $32,000, in one of which
houses the grandfather lived imtil the time
of his death.
The grandson moved into the
adjoining house in the spring of 1872, and
I'esided there until after his grandfather's
During the time that the two thus
death.
they were in
lived in adjoining residences,
daily conference upon business matters of the
old gentleman, in the house occupied by the
The grandson with his family
grandson.
consisting of live persons, during all this time
lived at the sole expense of the grandfather,
and claims to have received, in addition to
the note in suit, as gifts from his grandfather, $30,000 in government bonds and the
assignment of a mortgage for about $1,700.
At what particular time it is claimed these
Mr. Corgifts were made is not in evidence.
uell made his will in 1871, providing a legacy
of $15,000 for Mr. Strong. In the fall of
1872, Mr. Strong expressed a desire to go into business for himself and to be indei^endent
of his grandfather, and actually was in tegotiation with different persons in Troy and
New York with a view of forming business
Mr. Cornell became uneasy at
associations.
the prospect of losing the services of his
grandson and caused him to be written for
Mr. Strong came back to
to come home.
Troy, and his grandfather said to him then,
as he had previously said, that he wanted
him to give up his ideas of leaving and to
devote his whole time to the business of his
Mr. Cornell further said that
grandfather.
he had no one else to look after his business,
and frequently said that there was money

Mr. Strong immeenough for all of them.
diately abandoned his business projects and
devoted his whole time and attention to his
grandfather's business, until the death of the
latter. After this Mr. Cornell sent for his
legal advisers and proposed to alter his will
his
so as to make provision to compensate
grandson for having devoted himself to his
What provision was intended is
business.
The lawyers
not disclosed by the evidence.
advised that his will be left unaltered, and
that he take some other way of compensating his grandson. Mr. Cornell gave to Mr.
Strong the note in question. It is as follows:
Troy, April 1, 1873. Five years
"$20,000.
after date I promise to pay Latham L. C.
Strong, or order, $20,000, for value received,
with interest yearly. L. Cornell."
The note was on a printed form, the name
of the payee being printed "Latham Cornell."
The note was filled up in the handwriting of
the maker, but in striking out with his pen
the name of the payee he left the word
"Latham" and afterwards interlined the full
name, "L. C. Strong."
Annexed to the note
was a stub with some printed forms, on
which Mr. Cornell wrote: "Troy, April 1st,
1873, L. C. Strong, $20,000 at five years, to
make the amount the same as Chas. W.
Cornell." The stub was on the note when it
was delivered to the paj'ee, but was torn oft
by him before it was transferred to the plaintiff'; and there is no evidence that the plaintiff ever knew of the existence of the stub.
The stub and note were taken from a blank
book which belonged to decedent.
No payment of Interest was made upon the note
during the lifetime of the maker. The referee found that the note was given for a
valuable consideration. Jlr. Strong sold the
note to the plaintiff for $19,000, taking his
note, payable in one year after date.
What
that date was has not been disclosed.
Mr.
Strong testified at the trial that he still held
the note.
Mr. Strong was one of the executors.
Further facts are stated in the opinion.

Irving Browne, for appellant. John

TTiomp-

son, for respondents.

HAND. .7. The counsel for respondents
suggested
at the close of his argument before us that there was no evidence of a delivery of the note to Strong, the payee, and
the finding of delivery by the referee was
entirely unsupported. He does not however
make this a point in his printed brief, and

did not present it strenuously or with any
emphasis in his oral remarks.
It is true that the evidence in this respect
was not very satisfactory.
Ordinarily the
possession and prodiiction of the note by the
payee will raise a presumption of delivery
to him. But this presumption must be very
is
much weakened when the possession
shown not to precede the possession of all
the maker's papers and effects by the payee
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as executor, when the note appears to have of the case.
Strong certainly had had and
the deceased knew that he had had property
been all In the handwriting
of the maker
of the value of $32,000 given him before the
and to have been taken with a stub attached,
date of this note, and perhaps $30,000 more
also in his handwriting, from a bank book
in bonds. The $20,000 note could not have
belonging to him, and wlien installments of
been therefore as the general term supposes,
interest falling due in the maker's life-time
a gift to make him equal in gifts with his
were not paid and although years elapsed
cousin Charles, to whom only $20,000 had
after they so became due before his death
been given in all.
there is no proof of any demand of them by
But not only do the circumstances show
the payee or recognition of liability by the
I am not prepared to say however that the memorandum could not mean that
deceased.
this gift of the $20,000 to Strong would
that these circumstances absolutely destroy
make him equal in gifts to Charles, but the
the presumption from possession and producmemorandum itself does not say so. Its
tion of the instrument. While some evidence
language is "to make the amount the same
on the part of the plaintiff, showing that the
as Chas.
W. Cornell." While, as has alnote had been delivered to Strong in his
ready been said, there is probably insupergrandfather's life-time, or at least negativable difliculty in discovering precisely all
ing the idea that Strong found it in the bankthat the deceased meant by this expression,
hook or among the papers of the deceased
its intrinsic sense is merely that the amount
when he took possession of them as executor,
could probably have been easily produced if of this note, $20,000, is so fixed to make it
the same as an amount possessed in some
consistent with the fact, yet we cannot hold
way by Charles, and this is consistent with
its absence conclusive against the plaintiff
both amounts being gifts, or the one being
upon this point, upon the record as it stauds.
No motion for judgment or to dismiss was- fixed upon in the testator's mind as a fair compensation for Strong's services and at the
made on this ground by the respondents alsame time equal to an amount he had given
though the trial was in other respects treated
ty the counsel on both sides as one before a or intended to give to Charles. On the whole
I think this memorandum was a piece of
referee appointed in the ordinary way to
evidence to be submitted with the other evihear and determine and direct judgment as
dence to be considered by the referee on the
in an action, and we cannot say but that if
question of fact. His decision upon all this
the plaintiff had been notified of such an obevidence cannot be disturbed by this court.
jection, the evidence would have been supThe same may be said of the proof of
The finding of the delivery by the
plied.
large gifts to Strong either all before, or
referee was not even excepted to, although
some before and some after the date of the
tliere were exceptions to the finding of connote.
Under thiese circumstances we
sideration.
in the
The reversal by the general term is not
must, I think, assume an acquiescence
stated to be upon the facts, and on the argutruth of the finding by the respondents for
ment it was conceded by the counsel for the
reasons known to them, and which if disIt
respondents to be upon the law merely.
closed would probably be entirely satisfacmay be that a finding upon all the evidence
tory.
that the note was without consideration and
The majority of the general term put their
ground
the
a gift would not be disturbed, and would be
upon
judgment
of
the
reversal
held by us as not unauthorized by the evithat it conclusively appeared from the stub
a
as
intended
was
dence. On the other hand, we cannot accede
note
that
the
attached
gift and was without consideration. In this to the proposition that a finding to the contrary, such as Las been made by the referee
I am unable to concur.
here, must by reason of the contents of this
The referee's finding that the note was deconstub or other testimony be reversed as era
valuable
for
gift
but
a
not
as
livered
in
it,
roneous in law.
sideration has some evidence to support
Strong
by
It follows that except as bearing upon unrendered
services
of
the
the proof
and the relations of parties
due influence,
to the deceased, and his abandonment of a
hereafter considered, the inadequacy of the
profession at the request of the deceased, in
services or the extravagance of the compenthe intention expressed by the latter to make
services,
are not material. That was a matter
and
sation
those
for
compensation
some
purely of agreement between Strong and the
the conversation had with his counsel not
deceased, and with which the court will not
very long liefore the date of this note, in
circumstances.
ordinary
under
interfere
whicli lie was dissuaded from making this
597; Worth v. Case,
Y.
Peck,
N.
64
it
do
V.
to
Earl
advised
and
by
will
compensation
What ap- 42 N. y. 302; Johnson v. Titus, 2 Hill, 606.
while aUve, to which he assented.
Although the consideration of a promissory
my
opinion
in
not
is
stub
the
upon
pears
note is always open to investigation between
conclusive against this result.
any
the original parties (and we agree with the
giving
in
difficulty
There is perhaps
court below that the plaintiff here has no
this
to
construction
satisfactory
entirely
deceased;
better position than Strong himself), yet as
but
the
by
the
memorandum made
chief judge in Earl v.
interpretation of the general term seems to pointed out by the
inadequacy in value of the
mere
Peck,
supra,
facts
known
the
with
my mind inconsistent
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thing bought or paid for Is never intended
by the legal expression, "want or failure of
consideration." This only covers either total
wortlUessness to all parties, or subsequent
destruction, partial or complete.
Assuming then, as I think we must, that
there was no error as matter of law in the
finding of the referee that this note was
given for a valuable consideration, and that
the adequacy of that consideration is something with which we have no concern if the
parties dealt on equal terms, the only point
remaining to consider is the relations existing between the deceased and Strong at the
date of the note.
It is insisted strenuously by the learned
counsel for the respendents that these were
such as to call for the application of the doctrine of constructive fraud, and threw upon
the plaintiff the burden of proving not only
that the deceased fully understood the act,
but that he was not induced to it by any undue influence of Strong, and that the latter
took no unfair advantage of his superior influence or knowledge.
The court below were hardly correct in the
suggestion that the plaintiff conceded this
burden to be upon himself, and for that reason, instead of resting upon the statement of
consideration in the note, gave evidence in
opening his case of an actual consideration;
for this may have been done to show in the
first instance that the note was not a gift
and hence void under the law applicable to
gifts. Indeed it appears from the findings
and refusals to find, and the opinion of the
referee, that such was not the theory upon
which the action was tried or decided.
We return then to the question whether
this case was one of constructive fraud. It
may be stated as universally true that fraud
vitiates all contracts, but as a general thing
it is not presumed but must be proved by
the party seeking to relieve himself from an
obligation on that ground. Whenever, however, the relations between
the contracting
parties appear to be of such a character as
to render it certain that they do not deal on
terms of equality, but that either on the one
side from superior knowledge of the matter
derived from a fiduciary relation, or from
overmastering influence, or on the other from
weakness,
dependence or trust Justifiably reposed, unfair advantage in a transaction is
rendered probable, there the burden is shifted, the transaction is presumed void, and it
is Incumbent upon the stronger party to show
afiirmatively that no deception was practiced,
no undue infiuence was used, and that all
was fair, open, voluntary and well understood.
This doctrine is well settled. Hunt,
J., Nesbit V. Lockman, 34 N. Y. 167; Story,
Eq. Jur. § 311; Sears v. Shafer, 6 N. Y. 268;
Huguenin v. Basely, 13 Ves. 105, 14 Ves.
273, and 15 Ves. 180; Wright v. Proud, 13
Ves. 138; Harris v. Tremenheere, 15 Ves. 40;
Edwards v. ilyrick, 2 Hare, f»; Hunter v.
Atkins, 3 Mylne & K. 113. And this is

I

think the extent to which the well-considered cases go, and is the scope of "constructive
fraud."
The principle referred to, it must be reIs distinct from that absolutely
membered.
forbidding a purchase by a trustee or agent
for his own benefit of the subject of a trust,
and charging it when so purchased with the
trust. That amounts to an incapacity in the
fiduciary to purchase of himself. He cannot
act for himself at all, however fairly or innocently, in any dealing as to which he has
duties as trustee or agent. The reason of
this rule is subjective. It removes from the
trustee, with the power, all temptation to
commit any breach of trust for his own benefit But the principle with which we are
now concerned does not absolutely forbid the
dealing, but it presumes it unfair and fraudulent unless the contrary is affirmatively
shown.
This doctrine, as has been said. Is well
settled, but there is often great difficulty in
applying it to particular cases.
The law presumes in the case of guardian
and ward, trustee and cestui que trust, attorney and client, and perhaps physician
and patient, from the relation of the parties
itself, that their situation is unequal and of
the character I have defined; and that relation appearing itself throws the burden upon
the trustee, guardian or attorney of showing
the fairness of his dealings.
But while the doctrine is without doubt tO'
be extended to many other relations of trust,,
confidence or inequality, the trust and confidence, or the superiority on one side and
weakness on the other, must be proved im
each of these cases; the law does not presume them from the fact for instance that
one party is a grandfather and old, and the
other a grandson and young, or that one is
an employer and the other an employe.
The question as to parties so situated is ai
question of fact dependent upon the circumstances in each case. There is no presumption of inequality either way from these relations merely.
In the present case it cannot be said that
the fact that the deceased employed Strong
as his clerk to read and answer his letters
and cut off his coupons, and make out his
bills, or as his bailiff to collect his rents, or
that at this time he was old and of defective
vision, or that Strong lived near him and
was his grandson, taken separately or together raise a conclusive presumption of law
that their situation was unequal, and that
dealings between them as to compensation
for these services were between a stronger
and a weaker party, a fiduciary in hac re
and the party reposing confidence.
Theserelations as a matter of fact may have led
to or been consistent with controlling influence on the part of the grandson, or childish
weakness and confidence on the part of thegrandfather, but this was to be shown, and
is not necessarily derivable or presumable-
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from the relations themselves, as In the case

of trustee, attorney or guardian.
From these relations and the large gifts

to Strong, and
shown from the deceased
from the extravagant amount of the compensation in the note, it is very possible the
referee might have found as a fact the existence of weakness on the one side, or undue strength on the other, which rendered
applicable the doctrine of constructive fraud,
and threw upon the plaintiff the burden of
disproving such fraud. These circumstances
may have well been of a character, if not
sufficient to shift the presumption, at least
to authorize a setting aside of a contract
without any decisive proof of fi-aud, but upon the slightest proof that advantage was
taken of the relation, or of the use of "any
arts or stratagems or any undue means or
the least speck of imposition." Whelan v.
Whelan, 3 Cow. 538, Lord Eldon, L. C; Harris V. Tremenheere, 15 Ves. 40, Lord Brougham; Hunter v. Atkins, 3 Mylne & K. 135.
But the referee not only has not found as
fact any inequality in the situation of the
deceased and Strong, but refused to find as
a matter of law its existence, and there is
really no evidence whatever of any arts or
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stratagems or "speck of imposition" on the
part of Strong as to this note.
We are not permitted to supply these findings even if we thought them proper for the
referee to make, nor can we sustain a reversal of the original judgment upon facts
not found and not necessarily inferable from
uncontradicted evidence in the case, the general term not having in any way interfered
with the findings of the referee.
On the whole therefore we reach the conclusion that there was no good reason for
disturbing
the judgment of the referee.
This large claim upon the estate of the deceased is not so clearly justified and explained in the evidence as we could have wished,
and the circumstances are such as to compSl
this court to look upon the case, if not with
suspicion, certainly with anxiety, yet after
careful examination we can find no material
error in the original decision.
The order granting a new trial must be
reversed and judgment for plaintiff affirmed,
with costs.

All

concur, except

JIILIjBR

,T.I., absent.

.Tudgment

accordingly.

and
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EQUITABLE RIGHTS.

222

ROSS

V.
(28

CONWAY
Pac.

785,

et al.

(No. 13,341.)

92 Gal. 632.)

Supreme Court of California.

Jan.

6, 1892.

Department 2. Appeal from superior
court, Sonoma county; S.K. Doughekty,
Judge.
Suit by James E. Ross against John M.
Conway et al. to annul, on the ground of

made by
undue influence, a trust-deed
his mother,
Elizabeth G. Ross, for the
Plaintiff had judgbenefit of delendanls.
ment, and defendants appeal.
Affirmed.
Georffe D. Collins and Genrffe A. Johnson, (/). M. Delmas, of counsel,) for appellants. John A. Wright, for respondent.

HARRISON,

J.

The plaintiff, as the sole
Elizabeth G. Ross,
brought this action to cancel and annul
two certain deeds of trust conveying certain real estate in Santa Rosa, executed
by his mother, August 11, 1888, and August 18, 1888, respectively, alleging that at
the time of their execution
his mother
was weak in body, and that her mind was
impaired, and that the defendant Conway, who was the pastor of the Roman
Catholic church of Santa Rosa, of which
she had been for many years a member,
and who was also her spiritual adviser,
had thereby acquired great influence over
her, and, taking advantage of such influence and of her mental weakness, had
caused her to execute the said deeds of
trust for the benefit of himself aud of the
church of which he was the pastor. The
defendants denied these allegations, and
the cause was tried by the court, a jury
having been called in as advisory to the
court upon certain issues. The verdict of
the jury and the findings of the court
were in support of tbe allegations of the
complaint, and judgment was rendered in
■favor of the plaintiff. A motion for a new
trial having been made and denied, an
appeal has been taken from both the judgment and the order denying a new trial.
The two deeds of trust aresubstantially
thesame, the last one having been executed
merely for the purpose of correcting an
erroneous description in the first. Under
the trust created by the deeds the trustees are directed to sell one of the parcels
of land "as soon as practicable," and out
of the proceeds thereof apply $8,000 in the
improvement of the other parcel, and pay
the remainder of the proceeds to the defendant Conway. Out of the income to
be derived from the parcel to beimproved,
$75 per month was to be paid to the plaintiff, and the remainder monthly "to the
pastor of the Roman Catholic church in
Santa Rosa, to be disbursed by him in
such manner as he may deem charitable. "
Other provisions contingent upon the
death or change in circumstances
of the
plaintiff are unnecessary to be repeated
here. The issues before the court were, in
substance,
whether Mrs. Ross was, at
the respective dates on which the deeds
of trust were executed, of weak mind, or
able to comprehend the provisions of the
Instruments; and whether the defendant
Conway used the influence whicd he had
acquired over her, by virtue of being her
heir

of his mother,

spiritual adviser, for the purpose of procuring her to make such disposition of her
property. Upon these issues there was
much conflicting evidence before the court,
both in the testimony of the witnesses
who were examined, as well as in the circumstances under which the instruments
were executed, aud

the purposes held by

Mrs. Ross with reference to her son and
to the church. Upon the evidence before
it the court found in favor of the plaintiff. This finding was in accordance with
the verdict of the jury, and upon a motion for a new trial, in which the evidence
was again brought before the court for
consideration, it adhered to its former
Under these circumstances
conclusion.
we cannot disregard its finding. Inasmuch, however, as counsel have elaborately argued the facts, we have examined
the record, and are of the opinion that
the evidence fully justifies the findings of
the court.
The court finds that at the dates of the
execution of the deeds of trust Mrs. Ross
was of weak mind, and in a dying condition, and that she died on the 20th of August; that the defendant Conway was,
and had for a long time previously been,
the pastor of the Roman Catholic church
at Santa Rosa, and the spiritual adviser
of Mrs. Ross; that a confidence was reposed in him by her, and that there existed on his part an influence and apparent authority over her arising out of his
relation to her as her spiritual adviser,
and that lie took an unfair advantage of
this influence, and used this confidence
and authority for the purpose of procuring her to execute the two deeds of trust.
The court also finds that Mrs. Ross had

in December, 1887, executed a will of all
her estate, with the exception
of some
minor legacies, in favor of the plaintiff
herein, and that the provision in the deeds
of trust for the defendants, other than the
any
defendant Conwa.v,
were without
consideration from them, but were made
solely through the influence of Conway.
The rule is inflexible that no one who

holds a confidential relation towards
another shall 'cake advantage of that relation in favor of himself, or deal with
the other upon terms of his own making;
that in every such transaction between
persons standing in that relation the law
will presume that he whoheld aninfluence
over the other exercised it unduly to his
own advantage: or, in the words of Lord
Langdai.k in Casborne
v. Barsham, 2
Beav. 78, the inequality between the transacting parties is so great "that, without
proof of the exercise of power beyond
that which may be inferred from the nature of the transaction itself, this court
will impute an exercise of undue influence;" that the transaction will not be
upheld unless it shall be shown that such
other had Independent advice, and that
his act was not only the result of his own
volition, but that he both understood
the act he was doing and comprehended
its result and effect. This rule finds its
application with peculiar force in a case
where the effect of the transaction is to
divert an estate from those who, by the
ties of nature, would belts natural recipients, to the person through whose influ-
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the diversion is made, whether such
divtrsion be for his own personal advantage, or for the advantage of some interIt
eMt of which he is the repreHentative.
has been more frequently applied to transactions between attorney and client or
gnardian and ward than to any othei
relation between the parties, but the rule
itself has its source in principles
whicli
underlie and govern all confidential relations, and is to be applied to all transactions arising out ot any relation in which
the principle is applicable. It is termed
by Lord Ei-don " that great rule of the
court that he who bargains in any matter
of advantage with a person placing confidence in him is bound to show that a
ence

reasonable use has been made of that confidence. " Gibson V. Jeyes, 6 Ves. 278. It
was said by Sir Samuel Romilly in his
Argument in Hiiguenin v. Baseley, 14 Ves.
" the relief stands upon a
300, that
g^encral
principle applying to all the variety of
relations in which dominion may be exer"
cised by one person over another, — a
principle which was afterwards affirmed
by Lord Cottknh.^m in Dsnt v. Bennett,
4 Mylne & C. 277, saying that he had received so much pleasure from hearing it
uttered in that argument that the recollection of it bad not been diminished by
the lapse of more than 30 years.
That the influence which the spiritual
adviser of one who is about to die has
over such person is one of the most powerful that can be exercised upon the human mind, especially if such mind is im
paired by physical weakness, is so conso'
nant with human experience as to need
no more than its statement; and in any
transaction between them, wherein the
adviser receives any advantage, a court of
equity will not enter into an investigation of the extent to which such influence
Any dealing between
has been exercised.
will be
them, under such circumstances,
set a«ide as contrary to all principles of
equity, whether the beneflt accrue to the
adviser, or to some other recipient who,
through such influeuce, may have been
made the beneficiary of the transacti(m.
These principles have been so invariably
the question has
announced whenever
arisen that a mere reference to theauthorIties will suffice. Norton v. Relly, 2 Eden,
286; Huguenin v. Baseley, 14 Ves. 273;
Thompson v. Heffernan, 4 Dru. & War.
291; Dent v. Bennett, 4 Mylne & G. 269;
In re Welsh, 1 Redf. Sur. 246; Richmond's
Appeal, 59 Conn. 226, 22 Atl. Rep. 82; Ford

Hennpssy,70Mo.580; Pironiv.Corrigan,
47 N. J. Eg. 135, 20 Atl. Rep. 218; Connor
V. Ntauley, 72 Cal. 556, 14 Pac. Rep. 306 ; 1
Bigplow, Fraud, 352; Story, Eq. Jur. § 311.
The finding of the court that Mrs. Ross
did not have any independent advice upon
the subject of making the deeds of trust
is fully sustained by the evidence. It appears from the record that the attorney
who prepared the instruments was introduced to her by Conway, and that the only persons with whom she had any interview, or from whom she could receive any
edvice respecting the same, were this attorney and the defendant Conway. On
V
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of August she had expressed to
Conway a desire to make a testamentary
disposition or her property, and, upon his
suggestion that Mr. Collins was a suitoble person, she requested that he would
send him to her at the hospital where she
was lying. He thereupon sought Collins,
and, telling him the wish of Mrs. Ross,
accompanied
him to tiie hospital.
On
their way he told Collins of the mode in
which she proposed to dispose of her
property, and, after their arrival, remained in the room with them while she
was giving directions about the will, going out. however, occasionally, for short
intervals to visit other people in the hospital, and leaving the building before the
will was formally executed. Two days
later he visited Collins at his office, and,
after hearing the will read, he made toCollins a suggestion of some changes,
and whether a deed of trust would not be
preferable to a will.
An appointment
was then made between him and Collina
to meet that afternoon in the room of Mrs.
Ross at the hospital. After their arrival
at the hospital, Conway made a suggestion to her that she execute a deed of
trust instead of a will, and also other suggestions in reference to her disposition of
Only him.self and Collins
the property.
were in the room duringtbis consultation,
he, however, leaving it temporarily a
few times during the period over which
the interview extended, but remaining until Collins had received all the directions
that she gave. Assuming that, by virtue
of his relation to her, he had acquired an
influence over her, it must be held that in
the transaction under investigation there
was an undue exercise ot such influence;
that by not insisting that she should
have independent advice, and by continuing to remain in her presence during theinterview with the only other person
whom he permitted to see her, he exercised an influence over her actions which,
though unseen and inaudible, was non&
"The questhe less effective in its results.
tion is, " said Lord Eldon in Huguenin v.
Baseley, 14 Ves. 300, "not whether she
knew what she was doing, had done, or
proposed to do, but how the intention
was produced; whether all that care and
was placed round her, as
providence
against those who advised her, which
from their situation and relation with respect to her they were bound to exert
on her behalf." While the contract of

the 9tli

purchase

made

between

the

defendant

Conway and the trustees under the instruments sought to be annulled was irrelevant to any material issue before thecourt, and would have been properly exclude<l from evidence, we are unable tosee that its admission could in any way
have been prejudicial to the rights of the
appellants. The judgment and order denying a new trial are affirmed.
We concur:
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■complaint.

The facts appear in the opinion.
Abram Kling, for appellant.
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William M.

ANDREWS, J. The complaint alleges in
substance that the plaintiff, to induce the detendants to unite vrlth the other creditors of
Newman & Bernhard in a composition of the
debts of that firm, made a secret bargain
"With them to give them his negotiable note
for a portion of their debt, beyond the
amount to be paid by the composition agreement.
He gave his note pursuant to the bargain, and thereupon the defendants signed
the composition. The defendants transferred
the note before due to a bona fide holder,
and the plaintiff having been compelled to
pay it, brings this action to recover the money paid. The complaint also alleges that the
plaintiff was the brother-in-law of Newman,
and entertained for him a natural love and
affection, and was solicitous to aid him in
effecting the compromise, and that the defendants knowing the facts, and taking an
unfair advantage of their position, extorted
the giving of the note as a condition of their
becoming parties to the composition.
We think this action cannot be maintained.
The agreement between the plaintiff and the
defendants to secure to the latter payment of
a part of their debt in excess of the ratable
proportion payable under the composition
was a fraud upon the other creditors. The
tact that the agreement to pay such excess
was not made by the debtor, but by a third
person, does not divest the transaction of its
fraudulent character.
A composition agreement is an agreement
AS well between the creditors themselves as
between the creditors and their debtor. Bach
creditor agrees to receive the sum fixed by
the agreement in full of his debt. The signing of the agreement by one creditor is often
an inducement to the others to unite in it.
If the composition provides for a pro rata
payment to all the creditors, a secret agreement, by which a friend of the debtor undertakes to pay to one of the creditors more
than his pro rata share, to induce him to
unite in the composition, is as much a fraud
upon the other creditors as if the agreement
was directly between the debtor and such
It violates the princiiile of equity,
creditor.
and the mutual confidence as between creditors, upon which the agreement is based,
and diminishes the motive of the creditor

who is a party to the secret agreement, to act
in view of the common interest in making
Fair dealing and common
the composition.
If the
honesty condemn such a transaction.
defendants here were plaintiffs seeking to enforce the note, it is clear that they could not
Cockshott v. Bennett, 2 Term R.
recover.
763; Leicester v. Rose, 4 East, 372. The illegality of the consideration upon well-settled
The
principles would be a good defense.
plaintiff, although he was cognizant of the
fraud, and an active participator in it, would
nevertheless be allowed to allege the fraud to
defeat the action, not, it is true, out of any
tenderness for him, but because courts do not
sit to give relief by way of enforcing illegal
contracts, on the application of a party to
the illegality. But if he had voluntarily paid
the note, he could not, according to the general principle applicable to executed contracts
void for illegality, have maintained an action
to recover back the money paid. The same
rule which would protect him in an action to
enforce the note, protects the defendants in
resisting an action to recover back the money
paid upon it. Nellis v. Clark, 4 Hill, 429.
It is claimed that the general rule that a
party to an illegal contract cannot recover
back money paid upon it does not apply to
the case of money paid by a debtor, or in his
behalf, in pursuance of a secret agreement,
exacted by a creditor in fraud of the composition, and the cases of Smith v. Bromley, 2
Doug. 696, note; Smith v. Cuff, 6 Maule & S.
160; and Atkinson v. Denby, 7 Hurl. & N.
934,— are relied upon to sustain this claim.
In Smith v. Bromley the defendant, being the
chief creditor of a bankrupt, took out a commission against him, but afterward finding
no dividend Ukely to be made, refused to sign
the certificate unless he was paid part of his
debt, and the plaintiff, who was the bankrupt's sister, having paid the sum exacted,
brought her action to recover back the money
paid, and the action was sustained. Lord
Mansfield In his judgment referred to the
statute 5 Geo. II. c. 30, § 11, which avoids all
contracts, made to Induce a creditor to sign
and said:
the certificate of the bankrupt,
"The present is a case of a transgression of a
law made to prevent oppression, either on
the bankrupt or his family, and the plaintiff
is in the case of a person oppressed, from
whom money has been extorted and advantage taken of her situation and concern for
And again: "If any near relaher brother."
tion is induced to pay the money for the
bankrupt, it is taking an unfair advantage
and torturing the compassion of his family."
In Howson v. Hancock, 8 Term R. 575, Lord
Kenyon said that Smith v. Bromley was decided on the ground that the money had been
paid by a species of duress and oppression,
and the parties were not in pari delicto, and
this remark is fully sustained by reference to
Smith v. Cuff
Lord Mansfield's judgment.
was an action brought to recover money paid
by the plaintiff to take up his note given to
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the defendant, for the balance of a debt
owing by the plaintifC, which was exacted by
the latter as a condition of his signing with
the other creditors a composition.
The defendant negotiated the note and the plaintiff
was compelled to pay it. The plaintiff recovLord EUenborough said: "This is not
ered.
a case of par delictum; it is oppression on
the one side and submission on the other; it
never can be predicated as par delictum
where one holds the rod and the other bows
to it." Atkinson v. Denby was the case of
money paid directly bj' the debtor to the
creditor.
The action was sustained on the
authority of Smith v. Bromley and Smith v.
Cuff.
It is somewhat difficult to understand how
a debtor who simply pays his debt in full
can be considered the victim of oppression or
extortion because such payment is exacted by
the creditor as a condition of his signing a
compromise, or to see how both the debtor
and creditor are not in pari delicto. See remark of Parke, B., in Higglns v. Pitt, 4 Exch.
312. But the cases referred to go no further
than to hold that the debtor himself, or a
near relative who out of compassion for him
pays money upon the exaction of the creditor,
as a condition of his signing a composition,
may be regarded as having paid under duress
and as not equally criminal with the creditor.
These decisions cannot be upheld on the
ground simply that such payment is against
public policy. Doubtless the rule declared in
these cases tends to discoui-age fraudulent
transactions of this kind, but this is no legal
ground for allowing one wrongdoer to recover back money paid to another in pursuance
of an agreement, illegal as against public
policy. It was conceded by Lord Mansfield
in Smith v. Bromley, that when both parties
are equally criminal against the general laws
of public policy, the rule is "potior est conditio defendentis," and Lord Kenyon in Howson V. Hancock, said that there is no case
where money has been actually paid by one
of two parties to the other upon an illegal
contract, both being particeps criminis, an action has been maintained to recover it back.
It is laid down in Cro. Jac. 187, that "a man
shall not avoid his deed by duress of a stranger, for it hath been held that none shall
avoid his own bond for the imprisonment or
danger of any one than himself only." And
HUTCH. EQ. JUK. — 15
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in Robinson v. Gould, 11 Gush. 57, the rule
was applied where a surety sought to plead
his own coercion as growing out of the fact
that his principal was suffering illegal imprisonment as a defense to an action brought
upon the obligation of the surety given to secure his principal's release.
But the rule in
Cro. Jac. has been modified so as to allow a
father to plead the duress of a child, or a
husband the duress of his wife, or a child the
duress of the parent.
Wayne v. Sands, 1
Freem. 351; Baylle v. Clare, 2 Brownl. & G.
276; 1 RoUe, Abr. 687; Jacob, Law Diet.
"Duress."
We see no ground upon which it can be
held that the plaintiff in this case was not in
par delictum in the transaction with the defendants. So far as the complaint shows he
was a volunteer in entering into the fraudulent agreement.
It is not even alleged that
he acted at the request of the debtor. And
in respect to the claim of duress, upon which
Smith v. Bromley was decided, we are of
opinion that the doctrine of that and the subsequent cases referred to can only be asserted
in behalf of the debtor himself, or of a wife
or husband, or near relative of the blood of
the debtor, who intervenes in his behalf, and
that a person in the situation of the plaintiff,
remotely related by marriage, with a debtor
who pays money to a creditor to induce him
to sign a composition, cannot be deemed to
have paid under duress by reason simply of
that relationship, or of the interest which he
might naturally take in his relative's affairs.
The plaintiff cannot complain because the
defendants negotiated the note, so as to shut
out the defense, which he would have had to
it in the hands of the defendants. The negotiation of the note was contemplated when it
was . given, as the words of negotiability
show. It is possible that the plaintiff while
the note was held by the defendants, might
have maintained an action to restrain the
its cancellation.
transfer, and to compel
Jackman v. Mitchell, 13 Ves. 581. But It is
unnecessary to determine that question in
this case. The plaintiff having paid the note,
although under the coercion resulting from
the transfer, the law leaves him where the
transaction has left him.
The judgment should be aflBrmed.
All concur.
Judgment affirmed.

