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LIMITATIONS UPON THE TAXING POWER.
power of the government to levy taxes upon its
citizens, there are nevertheless limitations upon it of a very distinct and positive character, which inhere in the very nature of the
Vast

as is the

Some of these limitations are commonly declared
power itself.
in the written constitutions, but the declaration is rather from
abundant caution than from any necessity, as the limitations are

equally imperative whether thus declared or not.^ In some cases
the courts in the exercise of their ordinary jurisdiction may and
do enforce the restrictions ; in others it is beyond their power to
much exercises judicial

power, when he sells property on the assumption
that a judgment has not been paid to himself or to some other person author,
ized to receive payment, as does the officer" who performs the function of
determining what land shall be sold for taxes. In either case there is nothing
which resembles judicial proceedings ; no hearing of parties ; no judgment by
the officer; not even any discretion allowed him for the exercise of judg-

It would seem, that if we can get around a requirement of judicial
action so easily as this, by calling something judicial that can only be mado
so by annihilating all distinctions, we may also avoid any other constitutional

ment.

requirement, by calling whatever is done the equivalent of that which has
This may be easy, but it is not safe. Any requirement of
been required.
judicial action is sometliing of more substance than is here supposed. As to
this safeguard of " the law of the land " in tax proceedings, neither the practice of governments nor the decisions of courts warrant us in saying that it
includes a
means,

judicial finding of delinquency

beyond

any question,

general law, by the proper

regular

department

and

before a sale can be made.

orderly proceedings,

of government

;

under

It
the

and means nothing

more.
■"

Taxation is bounded in its exercise by its own nature, essential charac-

teristics and purpose."
Agnew, J., in Matter of Washington St., 69 Penn. St.,
a
353, 363.
"In our time French writer has recorded that after attending a
debate in our House of Commons, he observed to an English statesman tliat

of the general principles of constitutional freedom.
we take that for granted.' " Knight's England, vol. 8, p.
is observable in the state constitutions that while they enter with con-

he had heard no assertion

The answer was,
417.

It

'

siderable minuteness into declarations
important principles of government
taken for granted.

of individual right, maaiy of the most
are usually not declared at all, but simply
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Whether this may be done in any given case will depend
upon whether the question which the case presents is or is not judicial.
do

SO.

The public good. Taxes are only to be imposed for the public good. But what persons or property the public good will require to be taxed, and when the tax shall be laid, and to what
extent the burden shall be imposed, are obviously not judicial
questions, but questions which address themselves to the judgment and discretion of the legislative department.
They must be
determined by the legislature, whose conclusion respecting them
must be final.*

Public purposes. It is the first requisite of lawful taxation
that the purpose for which it is laid shall be a public purpose.
The decision to lay a tax for a given purpose involves a legislative conclusion that the purpose is one for which a tax may be
But the determinalaid ; in other words, is a public purpose.
tion of the legislature on this question is not, like its decision on
ordinary questions of public policy, conclusive either on the other
The question,
departments of the government, or on the people.
what is and what is not

public purpose, is one of law ; and
though unquestionably the legislature has large discretion in
selecting the object for which taxes shall be laid, its decision is
not final.
In any case in which the legislature shall have clearly
exceeded its authority
pose not public,

a

in this regard, and levied a tax for

a pur-

it is competent

for any one who in person or
property is affected by the tax, to appeal to the courts for protection.
This subject will receive a more full consideration further
on.'

Territorial limitations.

It

has already been seen that per-

sons and property not within the territorial limits of a state cannot
be taxed by
' Ante, ch.

II.

« Post,

IV.

ch.

it.^

In such

a case the state affords

no protection,

' Ante, p. 14. The lands of au ludian tribe are -.not taxable.
Tlio ^- Y.
Indians, 5 "W.1II., 761. Nor the Indians themselves when not citizens. State v.
Ross, 7 Yerg., 84.
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and there is nothing for which taxation can be an equivalent.^
But where a person is resident within a state, his personal prop-,

erty in contemplation

of law

be required to pay taxes upon

real estate of
competent

a

him, and he may
it wherever it is situate,' while the
accompanies

nonresident is always taxable where it is.'

It

is

also for any state to provide that tangible personal

property situate within it may be taxed there irrespective of the
residence of the owner ; and sometimes state laws provide for
such taxation.*
The case of corporations is in some respects pe' "WTiere the shares

in a corporation are taxable to shareholders, it is not
competent to tax the corporation itself on the shares of nonresident shareholders. States. Thoffias, 36 N. J., 181.
' Inhabitants of Great Barrington v. County Com'rs, 16 Pick., 572 ; State v.
Branin, 23 K. J., 484; State v. Bentley, id., 532; Newark City Bank v. The
Assessors, 30 id., 13; Nashua Savings Bank v. Nashua, 46 N. H., 389;
Bemis v. Boston, 14 Allen, 366 ; Commonwealth «. Hays, 8 B. Monr., 1,3; Wilkey V. Pekin, 19 111., 160 ; Rieman v. Shepard, 37 Ind., 288 ; Johnson ii. Oregon
City, 3 Oreg., 827; Same v. Same, 3 id., 13; Griffith v. Carter, 8 Kan.,
565 ; Blood v. Sayre, 17 Vt., 609. But not in a state where it is merely passing
through. Hays v. Steamship Co., 17 How., 59G; Hoyt ». Commissioners of
of Taxes, 23 id., 243;
Taxes, 23 N. Y., 324; Parker Mills v. Commissioners
State v. Engle, 34 N. J., 425 ; Chauvenet v. Commissioners, 3 Md., 259 ; Hooper
D. Baltimore, 13 id., 464; "Whitsell
v. Northampton Co., 49 Peun. St, .536;
McKeen v. Same, id., 519; Union Bank v. State, 9 Yerg., 490; Conley v. Chedic, 7 Nev., 336. A mortgage must be taxed to the owner where he lives, not
where the land mortgaged is. Latrobe «. Baltimore, 19 Md., 13. Investments
by residents of the state in bonds and stocks of foreign corporations may bo

Worthington v. Sebastian, 35 Ohio St., 1. It is competent to provide by law for taxing shares in corporations at the place where
the business is carried on.
Tappan v. Merchants' National Bank, 19 Wall.,
taxed within the state.

490.

^Witherspoon

Jones

V.

o.

Columbus,

Duncan,

4 "Wall., 310;

Turner

v.

Burlington,

16 Mass., 208;

25 Geo., 610.

"Hood's Estate, 21 Penn. St., 106, 114; Maltby «. Reading R.R. Co., 53 id.,
State v. Falkinburge, 15 N. J., 320; Wilson ». New York, 4 E. D.
Smith, 675 ; Hoyt i). Commissioners of Taxes, 33 N. Y., 324 ; People v. Ogdensburg, 48 id., 390 ; Howell v. State, 3 Gill, 14 ; Rieman v. Shepard, 27 Ind., 288 ;
Catlins. Hull, 21 Vt., 153; Blackstone Manuf. Co. v. Blackstone, 13 Gray, 488;
Leonard v. New Bedford, 16 id, 292; Steere v. Walling, 7 R. I., 317; Hartland V. Church, 47 Me., 169; Desmond ». Machias, 48 id., 478; Mills v.
Thornton, 26 111., 300 ; St. Louis v. Ferry Co., 40 Mo., 580 ; People v. Insurance Co., 29 Cal., 533; Green i). Van Buskirk, 7 Wall., 139, 150. The same is
140;

true of business carried on within a state or municipality by nonresidents. See
Corflold V. Coryell, 4 Wash. C. C, 371; Harrison v. Vicksburg, 3 S. & M., 581;

LAW OF

'44

TAXATIO:-?'.

[CH.

IIL
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They may be taxed for their franchise, and they may also be taxed as persons where their business is carried on.''
And
as no state is under obligation to permit a foreign corporation to

franchises within' its territory, the
permission to do so may be granted under such restrictiond, or
permitted on such conditions regarding taxation as the state may
carry on business, or exercise

think proper or prudent to impose.*

Taxation and representation.

There is

maxim in our
of the people must impose
a

a

it

is

is,

government that the representatives
the taxes the people are to pay.
The form it sometimes takes
" taxation and
The maxim
familrepresentation go together."
iar in English law, where
became established as the result of
long, and at times bloody, controversy between the representatives
of the people on one side, and the crown on the other.
The

;

a

meaning there was the same that had been contended for in other
countries that the imposition of taxes was essentially
legislative power, and the sovereign

could levy none except as they
were granted by the representatives
of the realm.' In America
Winst., 70; State «. City Council of Charleston,
n. Fayetteville,
Speers, 633 Padelford v. The Mayor of Savannah, 14 Geo., 438 Pearce «. Augusta, 37 id., 597; Shriver v. Pittsburg, 66 Penn. St., 446. Compare Bennett
Birmingham,

id., 15.

31

■

V.

;

;

3

1

■Worth

a

a

at such locality
annexed as an incident to the shares, and
does
not matter where the domicile of the owner may be. The tax m.iy then bo

it

is

taxability

is

If

it

;

J.

Ontario
People v. Utica Ins. Co., 15 Johns., 358, 383, per Thompson,
v. Bunnell, 10 Wend., 186.
provision in the charter of
made
corporation that its shares shall be taxed at the domicile of the owner " their

Bank

it

enforced through the corporation, by requiring
to withhold the amount
from the dividends payable thereon."
Field, J., in Minot v. Railroad Co., IS

Wall.,

206, 330.

'Ducat

v.

Lounsbery,

21

Chicago, 48111., 173; Fireman's Benevolent
Association t.
id., 511; Fire Department of Milwaukee v. Helfenstein, 10

opinion of Taney, Ch. J., in Bank of
Cincinnati Mutual Health Assurance Co. v. Bosenthal, 55 111., 85; Fire Department u. Noble, 3E. D. Smith, 440; Same v.
Wright, id., 453 Deftroot D. Van Dwyer, 30 Wend., 390; Commonwealth v.
Melton, 13 B. Monr., 312, 218 Tatem v. Wright, 23 N. J., 439 Paul v. Virginia,
Wall., 168 Liverpool Ins. Co. d. Massachusetts, 10 id., 566 Ducat «.
Imlay,

20 Barb., 68

;

;

v.

Pet., 519

;

id., 410.
Broom's

De Laudimm, p. 28

Const. Law, 247

also Bates' Case,

Hampden's

Case,

3

j

C,

;

note to Fortescue's

See Clermont's

State Trials, 371

;

10

S.

'

Chicago,

2

;

;

8

;

;

13

;

Wis., 136 People
Augusta v. Earle,

State
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the corresponding contest assumed a different phase, and the max-

im took on a different meaning as a rallying cry in the contest for
The American colonies insisted upon the right of
independence.
the colonial legislatures to vote the local taxes; disputing any
such right in the parliament of Great

Britain, which was a body

in which the colonists had and could have no representatives.
That body, it was claimed, could legitimately exercise over them

only of an imperial legislature to regulate external

the authority

and those of the empire at large, leaving internal conWhat the
cerns to the control of their own representatives.
maxim really meant was, that the local legislature must make the
concerns,

local laws

;

it was violated in the particular

of taxes, and conse-

quently brought that subject prominently to notice, though the
The same principle has sometimes
principle itself was general.
been appealed

if it meant that no person could be taxed un-

to as

in the body which voted the tax he was represented by some
one in whose selection he had a voice ; but it never had any such

less

and never could have, without excluding from taxation
a very large proportion of all the property of the state.
If the
of
for
in
the
voting
government were the
representatives
privilege
meaning,

only or even the principal benefit received from government, there
might be the highest reason in exempting the nonvoting infant or
but this privilege to any particular individual, as compared with the protection of life, liberty and property, is
And so long as all persons cannot participate
really insignificant.
in government, the limits of exclusion and admission must always
alien from taxation

;

be determined on considerations of general

public policy.

It

is

not doubted that, so far as can be prudently and safely permitted,

all who are to pay taxes should be allowed a voice in raising
them ; if for no other reason, because those they vote they will
But the maxim that taxamore willingly and cheerfully pay.^
Const. Law, 306, and note, 370. Similar but less
the
same
principle in France and Spain are narrated
successful contests for
by Mr. Hallam and other writers.

Trials,

825 •, S.

C, Broom's

' The aim of all the contests from which have sprung the liberties of England and America has been to establish and defend the principle of self taxaMr.
tion, as that which must constitute the main security against oppression.
And
see
Burke insists upon this in his speech on Conciliation of America.
Works of Madison III, 105. The sense of the oppression of any burden is
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tion and representation go together is only true when understood
in a territorial sense which embraces the state at large ; every person in the state being represented in its legislative body, and that
body determining the taxation not only for the state at large, but
also, within certain limits, for each division and municipality of

The local right is subordinate to this general authority.

the state.^

;

is it

it

a

it,

are to do so, not voluntarily but
greatly increased if they wlio are to bear
at the command of others. Locke expresses this idea when, in his Treatise on
Civil Government, he says, of burden imposed as compared to one volunworketh diversely
tarily assumed, tliat " may be all one to the purse, but
This
well illustrated in English history for heavy taxation
to the courage."

right of the commons to grant the taxes became
But
the chief importance in the right of those who pay taxes
finally settled.
constitutes the
to vote them, consists in this: that in monarchical countries
only substantial and continuous check upon tyranny, and in any country the
only security against robbery under the forms of law. Aa the Spanish Cortes
said in one of their remonstrances, "there remains no other privilege or libthis be taken away." Hallam's
erty which can be profitable to subjects
well expressed hj Lawrence, J., in Harward
Middle Ages, ch. IV. The idea
is

if

it

dates from the time when the

D.

Co., 51

Drainage

Hurlburt,

Mich.,

See also Gage v. Graham, 57 id., 144;

111., 130.

It

People

v.

it

ing that

a

it

a

Harr., 38^, 336, Mr. James A. Bayard, of counsel,
v. Jefferson,
school district tax, voted by the inhabitants of the district, claimwas void. " A citizen of the state who does not reside in the district
3

Steward
a

'

In

objected to

is

a

it

9.

44.

is

tax law
to be so
very justly laid down that
that
the
are
not
to be
people
construed as to harmonize with the principle
taxed except with their own consent or that of officers truly representing them.
has been decided that where
In Indiana
Keasy v. Bricker, 60 Penn. St.,
has voted aid to
the boundaries of
township have been extended after
work of internal improvement, the territory brought in cannot be subjected to
the tax so voted. Alvis t>. Whitney, 43 Ind., 83.
24

is

may, by the act, be taxed without having the right to vote, and when he can derive no benefit from it; as he can neither send his own children nor other
children. This violates the first principle of republican government, that, as to
citizens, taxation goes with and
dependent on representation." But the court
affirmed the tax without discussion.
That the property of persons who have

right, to

taxable, see Wheeler

State o. Ross,

;

6

9

3

a

1

In

7

vote

Macon, 20 Ark., 17.

is

®. Wall,
Allen, 558; Smiths.
Yerg., 74, 77, Catron, Ch. J., has something to say about the tyranny of taxation without representation, but the
case did not call for it.
In Marr v. Enloe, Yerg., 452, where the power to
authorize
county court to levy taxes for county purposes was denied, stress
was laid on the fact that the members of the court were not elected by the
people. Upon the general right of the people to tax themselves through their
representatives, see Pope v. Phifer,
Heis., 682; Sanborn d. Kice Co., Minn.,
273; People ii. Hurlburt, 24 Mich., 44; People v. Chicago, 51 111., 58; People
53 N. Y., 128 State «. Lefflngwell, 54 Mo., 458.
». Batcheller,
It has often

not the

CH.

III.]

LIMITATIONS

UPON THE TAXING POWERS.

47

To what extent the federal government may rightfully levy
taxes in districts not represented in the federal legislature, is perIn the Districi of Columbia, •which by
haps not entirely clear.
the national constitution was set apart for federal purposes and
under the exclusive jurisdiction of congress, the power is
unlimited, and whoever becomes a resident of the district must
do so with the understanding that he can participate in the govplaced

may compel a municipality to tax itself for police
Taylor v. Board of Health, 31 Penn. St., 73 ; People v. Meha.
ney, 13 Mich., 481. And for highways and other like purposes of general
But these subjects
concern.
See Harrison Justices v. Holland, 3 Grat., 247.
•will be elsewhere considered.
Tax laws are undoubtedly to be construed, if
possible, so as not to impose taxes without the consent of the people taxed, or
their immediate representatives: so held of a tax for mil itary bounty purKeasy v. Bricker, 60 Penn. St., 9 : and see Lexington v. McQuillan's
poses.
Heirs, 9 Dana, 513, 517; Madison Co. «. The People, 58 111., 456, 463; Hampshire ». Franklin, 16 Mass., 75, 83 ; Cheauey v. Hooser, 9 B. Monr., 330 ; Maltus
And we shall endeavor to show further on, that,
V. Shields, 2 Met. (Ky.), 553.
in some cases, this assent is necessary.
That a stranger, coming into a town, becomes liable to a license tax as an
" inhabitant and member of the corporation," see Plymouth «. Pettijohn, 4
" It is just that it should be so ;
Dev., 391 ; Whitfield v. Longest, 6 Ired., 268.
for, as the defendant has, in the security of his property, the benefit of the
night watch and of the other police establishments, he ought to contribute
Per Huffin, Ch. J., in Wilmington v.
reasonably towards their expenses."
In FalRoby, 8 Ired., 250, 254; and see Edenton «. Copeheart, 71 N. C, 15G.
mouth ®. Watson, 5 Bush, 660, 661, Sardzn; 3., in discussing an act of the
legislature which empowered the town of Falmouth to impose a license tax
not exceeding $100 on the sale, by retail, of all spirituous, vinous or malt
liquors in said town, or within one mile thereof, said : " It is insisted for the appellee that the power, which this enactment purports to confer on the trustees
of the town, to exact a license fee for the privilege of keeping a tavern or
vending ardent spirits outside of, although near, the town limits, is within the
interdiction of the fourteenth section of article 13 of the state constitution,
viz.: '!N"or shall any man's property be taken or applied to public use witliout the consent of his representatives, and without just compensation being
previously made to him.' Had the exercise of the power complained of been
the imposition of an ordinary tax merely on the property of the appellee, situated within the corporate limits of the town, for municipal purposes, we
should not doubt the correctness of the objection; or even if the exaction of
the sura in controversy, in consideration of a trade license, had been made for
local revenue purposes alone, though not in the usual form of taxation, we
should regard it witliin the constitutional prohibition; for the legislature
could not delegate to the corporation the right to cither license for compensation or tax a privilege to be enjoyed beyond its limits, except a police regulabeen decided that a state

purposes.

See
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only to the extent that congress may permit.^ There
can be no doabt also of the right of the federal government to
levy stamp taxes and imposts of every description, by laws which
shall have uniform operation throughout all the states and terriernment

But
government
taxes for territorial purposes, corresponding to the taxes which are
levied by the states for state purposes, it is theoretically at least
the right of the people of the territory, when organized with a
tories

within

the jurisdiction

of the general

It is not to
local legislature, to levy and expend for themselves.
be supposed that the right will be denied by the general government, and if it should be, and the local taxes be imposed and
expended by the direct interposition of congressional authority,
it is not too much to say that such action would be inconsistent
with the maxim of government now under consideration, whether
valid in law or not.^

The power not to toe delegated. The power to impose taxes,
like any other branch of the legislative authority, must be exercised by the legislature itself, and cannot be delegated

to ministe-

tion having reference to the comfort, safety or welfare of society within its
local jurisdiction.
Cooley's Const. Lim., 677. But, in our opinion, the exac
tion of a fee of f 100 for the privilege of vending ardent spirits in such proximity to the town as to render its exercise liable to affect the good order or
peace of the local community, did not infringe any constitutional right of the
appellee. The privilege granted to him was one w^hich public policy requires
should be subjected to such legal restraints and regulations as will, as far as
The legislature,
practicable, prevent its abuse to the detriment of society.
having the general power to do ihis, properly delegated thatjjower to the local
The authority so
government of the community immediately interested.
conferred on the trustees does not appear to have been abused by an excessive
or unreasonable exaction, and the rights of the appellee were certainly not invaded by a compulsory one." A city ordinance, taxing wagons used in the

city for pay, cannot apply to wagons owned by those residing outside who
it could, it would be
employ them in hauling into and out of the city.
taking property for private use — for the use of that particular community of
which the owner formed no part. St. Charles o. Nolle, 51 Mo., 123.

If

'

Loughborough

States,

v.

Blake,

5

Wheat., 317, 334.

See also

Kendall

e.

United

13 Pet., 524.

' Upon

the subject of territorial powers of taxation, the following cases are
Miners' Bank d. Iowa, 12 How., 1; Vincennes University n. Indiana, 14 id., 268 ; Williams v. Bank of Michigan, 7 Wend., 539 ; Swan v. Wilinstructive:

liams, 2 Mich., 427.
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rial officers, or even to another department of the government.^
This is a principle which pervades our whole political system,
and when properly

understood,

admits of no exception.

The

'Dillon Mun.

Corp., §§ 60, 567, 618, and notes; Cooley's Const. Lim., 117,
cited;
6 N. Y., 93; St. Louis «.
Thompson s. Scliermerhorn,
205, and cases
Clemens, 53 Mo., 133; Hyde v. Joyes, 4 Bush, 464; People v. Clark, 47 Cal.,

Each of these was

456.

a case

to delegate to an administrative

in which

undertook
a municipal corporation
the power to determine the plan and
for which a tax was ordered ; and it was

oflBcer

extent of a municipal improvement
held there was no power to do so.

Subsequent acts of affirmance by a city
council could not vitalize such action. Hyde «. Joyes, supra. And see Randolph V. Gawley, 47 Cal., 458; Mercer County Court v. Navigation Co., 8
Bush, 300, 307. But it is no delegation of the taxing power to refer to the
city engineer and a committee of the council to determine when repairs In a
are needed, and how much of. the old improvement can
street improvement
Covington v. Boyle, 6 Bush, 304. The following
he used in making them.
cases may also be referred to : Bellinger v. Gray, 51 N. Y., 610, decides that
the duties imposed by the tax laws upon boards of supervisors, of examining
the assessment rolls and equalizing the valuation of the real estates in the different towns and wards, and of estimating and putting down in the assessment
rolls the respective sums to be paid as taxes, are quasi judicial, and cannot be
delegated, but must be performed by the boards as such ; after they have determined what changes are to be made, the mere act of changing is clerical, but
the rolls must be completed before the warrants required to be issued are an-

In Scofield v. Lansing, 17 Mich., 437, it appeared that the city
charter required the common council (as a condition precedent to raising a tax)
to declare by an entry on their minutes, what portion of the expense of an improvement should be assessed to the owners of premises benefited thereby,
Held, that this duty could not be
and specifying tlie amount to be assessed.
nexed thereto.

to perform, as the determination of those facts
delegated to commissioners
was vital to the levy. The following cases are also in point here:
Under
the act for the establishment of common schools, the inhabitants of the school
district, at their regular meeting, must vote a precise and definite sum as a tax
on the inhabitants of the district for building a school house. They cannot at
their meeting delegate to the trustees a discretionary power as to the aggreEobinson v. Dodge, 18 Johns., 351 ; Trumgate amount of tax to be collected.

Hill,

46.
A city cannot delegate to its ministerial oflScers
to tax, though they may be authorized, under general regulations, to issue licenses when the taxes are paid. See East St. Louis •». Wehrung, 46 111., 392. The following cases have discussed to some extent what

hull

the

V.

White,

5

power

constitutes a delegation of the power to tax: State «. Sickle, 34 N. J., 135;
MenserB. Risdon, 36 Cal., 339; Brooklyn v. Breslin, 57 K". Y.,591; Mclnery t).
Reed, 23 Iowa, 410; Ould v. Richmond,
111., 354;

Vt., 94.

23 Grat, 464,471; Eossb. Chicago, 56
Warren v. Grand Haven, 30 Mich., 24; Johnson v. Saunderson, 34
The subject was largely considered in Houghton v. Austin, 47 Cal.,

646.

4
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department for the exercise of the
legislative power, and they vest it with no authority to relieve
itself of the responsibility by a substitution of other agencies.
But it is never assumed by the people that the legislature can
take such supervision of all the infinite variety of interests in the
people

create a legislative

state, and of all local as well as general

affairs, as to be able to

in every instance precisely what is needed in matters
of taxation, and precisely what purposes shall at any time, under
There is a difthe particular circumstances,
be provided for.
determine

ference between making the law and giving effect to the law
one is legislation

and the other administration.

;

the

We conceive

that the legislature must, in every instance, prescribe the rule
under which taxation may be laid ; it must originate the authority
under which, after due proceedings, the tax gatherer demands the
contribution ; but it need not prescribe all the details of action,
or even fix with precision the sum to be raised or all the par-

ticulars of its expenditure.
If the rule is prescribed which, in
its administration, works out the result, that is sufficient ; but to
refer the making of the rule to another authority, would be in
excess of legislative power.
An illustration or two may possibly

The legislature, with the utsufficiently explain the principle.
most propriety, may provide for a court of claims or a state board
of audit, whose adjudications against the state shall be final upon
it ; and may direct that the amounts awarded shall go into the general levy for the year.
a proper agency.

A

Here is

rule to be properly worked out by
like provision for the adjustment of claims
a

against counties,
A fund
for contingent expenses may be put at the disposal of the executive or of other state officers, to be used for public purposes not
previously enumerated in detail by the legislature.
But to leave
to a court of claims or any state officer or board the power to
determine whether a tax should be laid for the current year, or
at what rate, or upon what property, or how it should be collected, and whether lands should be sold or forfeited for its satisfaction ; all this prescribes no rule, and originates no authority ;
cities and townships may also be made.

it merely attempts to empower some other tribunal to prescribe a
rule and set in motion the tax machinery.
And this is clearly
The legislature must make the law, but it may
incompetent.
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prescribe its own regulations regarding the ministerial agents that
are to execute it.

One clearly defined exception to the general rule exists in the
case of municipal corporations in the levy and collection of local
Immemorial custom which tacitly or expressly has been
incorporated in the state constitutions, has made them a part of
and in their case
the general machinery of state government,
taxes.

the state does

little beyond prescribing rules of limitation, within

which, for local purposes, the power to tax is left to them with
authority subordinate to that of the state to make rules for its
regulation and execution.'
Justices, 4 Jones Eq., 323; Taylor v. Newbern, 3 id., 141;
Floyd, 3 Jones Law, 313; Wingate v. Sluder, 6 id., 552; Commissioners V. Patterson, 8 id., 183; Wilmington v. Roby, 8 Ired., 350; Steward
V. Jefl'erson, 3 Harr., 335 ; Lockhart d Harrington, 1 Hawkes, 408 ; Cheaney n.
Hooser, 9 B. Monr., 330; Slack u. Bailroad Co., 13 id., 1, 9; Battle v. Mobile,
9 Ala., 234; Steiu v. Mobile, 24 id., 591; Osborn v. Mobile, 44 id., 493; Harrison V. Vicksburg, 3 S. & M., 581; Smith v. Aberdeen, 35 Miss., 458; Hope v.
Deaderick, 8 Humph., 1; Trigally u. Memphis, 6 Cold., 383; Bull v. Read, 13
Grat., 78; Case of County Levy, 5 Call, 139; People v. Kelsey, 34 Cal., 470;
Washington v. State, 13 Ark., 753 ; State v. Noyes, 10 Post., 379, 392 ; Burgess
V. Pue, 3 Gill, 11; Alexander v. Baltimore, 5 id., 383; Kinney v. Zimpleman,
36 Texas, 554, able opinion by Walker, J.; St. Louis v. Laughlin, 49 Mo., 559;
St. Louis V. Savings Bank, 49 id., 574; People v. Hurlburt, 34 Mich., 44, 108;
Butler's Appeal, 73 Penn. St., 448 ; Cooley's Const. Lim., 191 and cases cited.
For an early case denying the power of the legislature to delegate to county
boards the power to tax, see Marr v. Enloe, 1 Yerg., 453. In the subsequent
case of Hope v. Deaderick, 8 Humph., 1, the right to empower local bodies
In A-rbegust ®. Louisville, 3 Bush,
to levy local taxes was fully sustained.
371, 375, 376, Williams, J., speaking of an extension of city boundaries which
was complained of as permitting unjust local taxation of suburban property,
" Whatever may be said of the intrinsic justice of such measures, there
says :
is no power in the courts to control this, when the taxing jDOwer is conferred
in good faith, to uphold local government, and give police regulations to the
population, and not merely to embrace taxable property for revenue purposes in
See also Swift «. Newport, 7 Bush,
order to lighten the burdens of others."
37.
In the colony of Massachusetts, the right to raise money by taxation of
the interests of the proprietors of a town seems to have been conferred on the
proprietors as a corporation, and they enforced the tax by sale of such interBott v. Perley, 11
ests, but they did not sell interests set off in severalty.
Mass., 169. The case of Anderson «. The Kerns Draining Co., 14 Ind., 199, is
one difBcult to be reconciled with the general principle asserted in the text,
The Kerns Draining Co. was a
that the power to tax cannot be delegated.
corporation formed under a general statute of that state, which permitted as.
'Caldwell

Thompson

v.

o.
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contracts.

There

are

have pledged the state in a more or less
formal manner, that on some particular subject of taxation the
state should refrain, either wholly or for some definite period, from

"which state legislatures

levying any taxes whatever, or should levy them only to a certain
extent.
Whether such a pledge could bind the state has beea
The general rule is that one
made the subject of controversy.
legislative body cannot by its own action narrow the scope of the
legislative power, but with the same amplitude that it comes to
sociations voluntarily to incorporate themselves for the purpose of the construction of levees and drains, and authorized them -when incorporated to take
property for the purpose of such levees and drains, and to tax those who were
benefited for the expenses. Anderson, being thus taxed for benefits accruing
from a drain, resisted payment, but a judgment against him was supported.
Perkins, J., does not allude to the question of the power of the legislature to
make such a delegation of authority, but confines his attention to the question
whether the purpose is a public purpose.
the drain is constructed to pro-

If

mote the public health, he assumes the purpose to be public
does not show the contrary, he assumes that to have been

;

and as the record
the object and af-

it,

firms the judgment.
With great respect for that eminent judge, if such a power to tax can be given by general law to any persons who will organize to take
we do not see why the levying and collecting of tlie whole revenue of the

of arbitrary rulers in former peClair and Monroe Levee and Drainage Co., 51 III.,
130, 135, the supreme court of Illinois deny the right of the legislature to confer upon private corporation the power to tax. While basing the denial in the
main on clause of the constitution which, in conferring the power to tax on
municipal corporate authorities, they understand was intended to exclude its
exercise locally by any other authorities,
justly said \>y Lawrence,!.,
" The power of taxation is, of all the powers of government, the one most
li.ible to abuse, even when exercised by the direct representatives of the peoover others without refple; and if committed to persons who m.iy exercise
erence to their consent, the certainty of its abuse would be simply
question
of time. No person or class of persons could be safely entrusted with irreand such
sponsible power over the property of others
power
essentially
despotic in its nature, and violative of all just principles of government.
matters not that, as in the present instance,
to be professedly exercised for
public uses, by expending for the public benefit the tax collected. If
be
tax, as in the present instance, to which the persons who are to pay
have
never given their consent, and imposed by persons acting under no responsibility of official position, and clothed with no authority of any kind by those
is, to the extent of such tax, misgovernment of
whom they propose to tax,
as
our
character
forefathers
same
the
The
thought just cause of revolution."
Pond
Co.
Draining
v. Hooper,
Met. (Ky.), 350,
case of Cypress
equally emstate may not be farmed out after the manner
v. St.

a

In Harward

is

2

it

a

it it

it

is

It

is

;

a

a

it

is

it

a

riods.

GH.

LIMITATIONS UPON THE TAXING POWER

III.]

53

it must pass to the successor.'

Pledges, thereiore, or
stipulations by one legi-slature regarding the future levy of taxes,
though they may under some circumstances charge the conscience
of the members or their successors, are not limitations on legislaone body,

tive power, but may be observed or disregarded as it shall be
An excepthought the public necessity or policy may require.
tion, however, is held to exist in case of an agreement by a state,
entered into for a consideration, to refrain from exercising this
that provision of the federal constitution which forbids
the state passing laws which impair the obligation of contracts,
applying as well to contracts by the state itself as to those between
individuals.
And therefore, where a state exchanged lands with
power

;

Indian tribe, and stipulated by legislative act that those conveyed to the Indians should not thereafter be subject to any tax,
an

this stipulation was held to be binding as a contract, and available on behalf of those who subsequently by legislative permission
became purchasers from the Indians.^
A number of cases, for
phatic against the right to delegate any such power of local taxation.
The
Drainage Co. Case in 11 La. An., 338, was one in which it is not surprising that

could not all agree in the conclusion. In that case the legislation
permitted a private corporation to drain the low lands near New Orleans at
the court

the expense of the proprietors, though the assessment upon the proprietors
was made not by the corporation but by assessors.
The court at first held
this assessment unconstitutional, but a change of two members taking place
in its composition, it was then sustained as only an ordinary case of assess-

Of course the state cannot confer upon a muni,
which she does not herself possess: e. g., to tax the
O'Donnell v. Bailey, 34 Miss., 386. In
agencies of the federal government.
some of the state constitutions, however, there are express limitations on the
power of the state to tax which do not in terms apply to municipalities.
ment on a basis of benefits.

cipality

'

16

a power

to tax

Cooley's Const. Lim., 125-127, 280-284.

'New Jersey v. Wilson, 7 Cranch., 164. Compare Armstrong s. Athens Co.,
Pet., 281. In Home of Friendless v. Rouse, 8 Wall., 430, an act which, for

of encouraging the establishment of a charitable institution, dethat its property should be exempt from taxation, was held to be a
contract.
So an exemption from taxation, for ten years, of lands which had
been donated to the state for reclamation, was held not subject to repeal as to
the purpose
clai'ed

So where a bonus was paid for
a corporate charter, the state agreeing not to impose any further tax upon the
corporators during the existence of their charter under the act. it was held
that a tax on the stockholders by reason of their shares was in violation of
all lands sold.

this agreement.

MeGee v. Mathis, 4 Wall., 143.

Gordon

v.

The Appeal Tax Court,

3

How.,

133 ;

followed in
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whicli this Las been the precedent, are referred to in the note, but
it is conceded in all of them that there must be a consideration to
the state for the relinquishment, or the elements of a contract will
be wanting.

An exemption, from motives of

state policy merely,

may be withdrawn at any time when the like motives incline the
^
legislature in the opposite direction ; and in any case the intention of the state to bind itself by an exemption, must be clear, as
all presumptions are against

it.^

Wendover v. Lexington, 15 B. Monr., 358, 364. An act exempting the stock of
a railroad company and its real estate from taxation for 36 years was sustained
as a contract, in Tomliuson v. Branch, 15 Wall., 460; as was a perpetual ex-

in Humphreys v. Pegues, 16 Wall., 344; see also Pacific R R. ».
Maguire, 30 Wall., 36. That a license tax cannot be imposed on a franchise
which a corporation has acquired by a surrender of valuable rights, was decided in Lucas «. Lottery Commissioners, 11 G. & J., 4S0. That the franchise
to set up a lottery is not a contract, see Moore v. State, 48 Miss., 147: but
see also Broadbent v. Tuscaloosa, etc., Association, 45 Ala., 170.
emption

' Christ's Church

Philadelphia, 34 How., 300; East Saginaw Salt Manuf
Mich., 359 ; S. C. in error, 13 Wall., 373. In the first
Co. ■».East Saginaw,
of these cases was considered a legislative act which provided that " the real
property, including ground rents, now belonging, and payable to Christ's
Church Hospital, in the city of Philadeljihia, so long as the same shall continue to belong to the said hospital, shall be and remain free from taxes."
Held, that the exemption so given was a mere privilege, bene placitum, and
And the privimight be revoked at the pleasure of the sovereign authority.
lege being recalled by a subsequent act, the property of the hospital became
taxable like any other. In the second case a legislative act had provided that
companies and corporations formed, or that might be formed, for the boring
for and manufacturing salt in the state of Michigan, should be entitled to
certain benefits conferred by the act, one of which was that " all property, real
and personal, used for the purpose mentioned, shall be exempt from taxation
This was considered a mere bounty law, dependent for its
for any purpose."
continuance upon the dictates of public policy, and the voluntary good faith
of the legislature.
In Home of the Friendless ■».Rouse, 8 "Wall., 430, the exemption, which was held irrepealable, was contained in the charter of the corIt was objected that no consideration for Oie exemption was shown,
poration.
it
was
replied by the court that none was necessary beyond the benefits to
but
the community, which it is to be assumed were anticipated from the corporation.
On the general subject, see Hagar v. Supervisors of Yolo, 47 Cal., 333;
Ramsey v. Hoeger, Sup. Ct. 111. (1874), 6 Chicago Legal News, 818.
t).

19

^"

The right to levy and collect taxes is a necessary incident of every government, essential to its very existence, and is never presumed to have been surrendered or abandoned except by clear words, and for what is deemed, at the
time, by the law-making power, an adequate consideration.
The surrender
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having been authoritatively determined that the charter of a
private corporation is a contract between the commonwealth and
the corporators, it follows that whatever stipulations it contains
regarding taxation of the corporate franchises or property are irAn exception to this sweeping statement exists
repealable.^
cannot be extended by implication ; and if one tax is expressed, it cannot be
presumed to extend to others. No power to tax need be reserved ; it exists
and remains unless expressly yielded." Jones, etc., Manuf. Co. v. Common,
wealth, 69 Peun. St., 81, 137. See also Commonwealth «. Bird, 12 Mass., 443 ;
Dale ». Governor, 8 Stew., 387 ; Brainard v. Colchester, 81 Conn., 407, 410 ;

Randolph,
13 Vt., 525, 531 ; People v. Roper, 35 N. Y., 639 ; People t). Commissioners of
Taxes, 47 id., 501; Bradley v. McAtee, 7 Bush, 667; S. C, 8 Am. Rop., 309;
Nor. Mo. R. R. Co. v. Maguire, 49 Mo., 490; S. C, 8 Am. Rep., 141 ; Pacific R.
R.Co. v. Cass Co., 53 Mo., 17 ; Wendover v. Lexington, 15 B. Monr., 258, 263 ; Baltimore & Ohio R. R. Co. V. Marshall Co., 3 W. Va., 819 ; Stein v. Mobile, 17
Ala., 234 ; S. C, 34 id., 591 ; St.ate v. Bank of Smyrna, 3 Hous., 99 ; Erie R. R.
Co. V. Commonwealth, 66 Penn. St., 84; Gtilman v. Sheboygan, 3 Black, 510,
513 ; Armstrong v. Athens Co., 16 Pet., 281 ; Lord «. Litchfield, 36 Conn., 116 ;
S. C, 4 Am. Rep., 41 ; Bridge Proprietors v. State, 31 N. J., 884, 386 ; S. C. on
appeal, 23 id., 593; Bangor v. Stetson, 56 Me., 374; Portland, etc., R. R. Co. v.
Saco, 60 id., 196, 198; People «. Lawrence, 41 N. Y., 137; Academy of Pine
Arts V. Philadelphia, 33 Penn. St., 496; Miller v. Kirkp.atrick, 29 id., 226;
Macon v. Central R. R. and Banking Co., 50 Geo., 630; Smith v. Macon, 30
Easton Bank v. Commonwealth,

10

Penn. St., 442, 450; Herrick

v.

7

a

is

a

a

a

a

it

;

;

4

:

it,

Ark., 17; Providence Bank v. Billings, 4 Pet., 514,563; Philadelphia, etc.,
B. K. Co. o. Maryland, 10 How., 376, 398 ; Minot v. Philadelphia, etc., R. R.
Co., 18 Wall., 306; Nor. Mo. R. R. Co. v. Maguire, 30 id., 46; Erie Railway v.
Pennsylvania, 31 id., 597. Naming a rate of taxation, but not expressly limitdoes not preclude its being raised.
State v. Parker, 32 N. J., 426 coming
Bush, 478 Erie R. R. Co. v. Commonpare Louisville R. R. Co. v. Louisville,
wealth, 66 Penn. St., 84 St. Louis «. Boatmen's Ins. and Trust Co., 47 Mo., 150.
"While
were better for the interest of the community that this power
should on no occasion be suiTcndered, this court has always held that the
state, unrestrained
legislature of
by constitutional limitation, has full control over the subject, and can make
contract with the corporation to exempt
its property from taxation, either in perpetuity or for limited period of time.
reasonablu
If, however, on any fair construction of the legislation, there is
made out, this doubt must be solved in favor of
doubt whether the contract
the state.
In other words, the language used must be of such character as,
fairly interpreted, leaves no room for controversy."
Bailey v. Pacific R. R.
Co.,
Chicago Legal News, 366 (Sup. Ct. U. S., per Dams, J.).
;

,

8

;

;

'

Piqua Bank v. Knoup, 16 How., 369 Dodge v. Woolsey, 18 id., -331, 339
Wall 4"0 Washington University v.
of the Friendless v. Rouse,
Rouse, id., 439; Wilmington, etc., R. R. Co. k. Reid, 18 id., 264; Humphreys
V. Pegues, 16 id., 244; Illinois Central R. R. Co. v. McLean Co., 17 111., 391.
Home
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of amendment or repeal is expressly reserved, as well as where, by the constitution of the
Where such
state, all charters are granted subject to that right.
is the provision of the constitution, it is a limitation upon the
where, by the charter,

the right

powers of the legislature, of which every person must take notice, and there is no room for the implication of a contract in restraint of the taxing power.* Municipal charters are not contracts,
but are granted for public purposes, and amended or repealed at
the discretion of the legislature.'

of agencies of government.

Exemption

No state can im-

property, or other subjects of taxation,
This is selfevident, but it
which are not within its jurisdiction.
has peculiar application in this country under the federal consti-

pose taxes on persons,

tution, which apportions the sovereign authority between the state
and the nation, and gives to each over certain subjects an exclusive jurisdiction.
Whatever pertains to this exclusive jurisdiction is excluded from the taxing power of the other as much as if

it were beyond its territorial limits.
as

The rules upon this subject,

they have been laid down by the authorities, appear to be the

following:
1. Every person within a state owing temporary or permanent
allegiance to it ; all property of every description within the state
and entitled to the protection of its laws ; every private franchise, privilege, business or ocdupation, is subject to be taxed by
the state, in return for the benefits received and anticipated from
state government and protection.

But they are also on precisely

the same grounds subject to be taxed by the federal government,

whenever its necessities or policy shall be thought to require it.'
' State V.

30 N. J., 368 ; Same v. Same, 31 id., 531 ; State v. Newark,
Iron CityB'k v. Pittsburgh, 37 Penn. St., 340; Commonwealth
B. E. Co., 55 id., 452 ; Union Improvement Co. v. Common,

Miller,

35 id., 157, 162;

Fayette Co.
wealth, 69 id., 140
V.

35

Wis.,

257;

;

West Wisconsin

Tomlinson

«.

R

Jessup,

15

K. Co.
Wall.,

v. Supervisors
4.54;

Trask

of Trempealeau,

v. Magulre,

18 id.,

391.
4 Wheat., 518, 629, per Mars7iaU, Ch. J.;
and
8, 9, 10; Cooley's Coast. Lira., 276; Story on
Dillon on Mun. Corp., g§ 49,
XXXIV,
and cases cited.
Const., 4th ed., ch.
= Dartmouth

2

It

College

v.

Woodward,

is said in Lane County

Oregon, 7 Wall., 71, that with the exception
of the restrictions expressly imposed by the constitution of the United States,
i).
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It

is the theory of our system of government that the state
and the nation alike are to exercise their powers respectively in
as full and ample a manner as the proper departments of govern2.

shall determine

ment
,

to be needful and just, and as might be

This theory by
by any other sovereignty whatsoever.
necessary implication excludes wholly any interference by either
the state or the nation with an independent exercise by the other
done

of its constitutional powers.
If it were otherwise, neither government would be supreme within what has been set apart for its
exclusive sphere, but on the other hand, would be liable at any
time to be crippled, embarrassed, and perhaps wholly obstructed
in its operations at the will or caprice of those who for the time

And that an exercise
being wielded the authority of the other.
of the power to tax might have that effect is manifest from a consideration of the nature of the power.
Any " power which in its
nature acknowledges no limits," ' and which, even in a lawful and
legitimate exercise may be carried to the extent of an absolute
appropriation of the property or destruction of the franchise or
privilege upon which it is exerted,^ must be incapable of being
admitted within its sovereignty by another, with due regard to a
If this be so,
safe and independent exercise of its own authority.
then under the constitution of the United States which contemplates an independent exercise by state and nation severally of their
constitutional powers, it must follow
conclusion,
3.

—

as a necessary

and inevitable

That the means or agencies provided or selected by the fed-

eral government as necessary or convenient to the exercise of its

functions cannot be subjected to the taxing power of the states.
of taxation in respect to property, business and persons within
its limits remains entire. There is nothing in the constitution which contemplates authorizing any direct abridgment of this power by the national legisthe state power

lature.

Marshall, Ch. J., in Weston v. Charleston, 2 Pet, 449, 466 ; Lane
County V. Oregon, 7 Wall., 71 ; Bank of Commerce «. New York, 2 Black,
620; Carroll ®. Periy, 2 McLean, 25 ; Cheaney v. Hooser, 9 B. Monr., 330, 839 ;
Veazie Bank v. Fenno, 8 Wall., 533, 548; State ». Bell, 1 Phil. (N. C), 85.
Compare Berney v. Tax Collector, 2 Bailey, 654.
■Per

*

McCullough
Bank v. Fenno,

Maryland, 4 Wheat., 316, 431, per Marshall, Ch.
Wall., 533, 548, per Chase, Ch. J.

V.
8

J. ;

Veazie
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The states cannot tax a bank chartered by congress

as the

III.

fiscal

they cannot tax the loans of the United States contracted under the power conferred upon the government to borrow money,^ nor the revenue stamps issued by the
United States,' nor the salary or emoluments of federal ofiicers.*

agent of the government/

also follows, —

It

4.

That the federal government is also without power to tax

the corresponding means or agencies of the states, or the salaries

of state officers

;

the state

in the exercise of its functions being

entitled to the same immunity from congressional interference
And a state municipal
that the nation is from that of the state.'
corporation, being only a portion of its sovereign power, created
as a convenient if not a necessary part of the machinery of state
'

Maryland, 4 Wheat., 316, 368 ; Osborn v. Bank of United
States,
Property occupied for the United States, but not owned by
it, was heUl taxable to the owner in Speed v. St. Louis County Court, 43 Mo.,
383.
And the fact that the government has an interest in real estate does not
preclude the taxation of other interests to the owners.
State v. Moore, 13
McCullough

V.

Id., 738.

9

Cal., 56.
^

Weston 1). Charleston, 3 Pet., 449 ; Bank of Commerce v. New York, 3
Black, 620; Bank Tax Case, 3 Wall., 200; Van Allen «. Assessors, 3 id., 573;
People «. The Commissioners, 4 id., 244; Bradley ». People, id., 459; The
Banks v. The Mayor, 7 id., 16; Bank v. Supervisors, id., 36. Compare State »,
Jackson, 33 K. J., 450; Commonwealth v. Hamilton Miinuf. Co., 13 Allen,
298; Commonwealth v. Provident Inst., id., 313; Coite v. Society for Savings,
33 Conn., 173. A tax ou the franchise of a corporation whose capital is in part
invested in United States securities, is not a tax on sucl^ securities.
Society
for Savings v. Coite, 6 Wall., 594; Provident Institution i). Massachusetts, id.,
611; Hamilton County «. Massachusetts, id., 633.
A city cannot tax state
bonds unless specially authorized.
Augusta v. Dunbar, 50 Geo., 387.
2

Palfrey c. Boston, 101 Ma.ss.,
County ». Elston, 33 Ind., 37.
9

Or its treasury notes.

Montgomery

16 Pet., 435.
In Melcher v.
Met., 73, a clerk in a post office was held taxable by the state on his

■•
Dobbin

Boston,

329.

j}.

Commissioners

of Erie County,

income.

Ward «. Maryland, 13 Wall., 418, 437, per Clifford, J.; The Collector «.
Day, 1 1 id., 113 ; Railroad Co. ■».Peniston, 18 id., 5 ; Friedman ■b.Siegel, 10
Blatch., 827; Warrens. Paul, 22 Ind., 376, 279; State v. Gaston, 33 id., 1; Pifield V. Close, 15 Mich., 505; Union Bank v. Hill, 3 Cold., 335; Smith v. Short,
s

Ala., 385 ; Jones v. Keep's Estate, 19 Wis., 369 ; Sayles v. Davis, 22 id., 235 ;
Moor B. Quick, 105 Mass., 49; S. C, 7 Am. Rep., 499; Coolcy's Const, Lim.,
484, and cases cited.
A railroad wholly owned by a state and operated by
not taxable under the U.
revenue laws. Georgia v. Atkins,
Abb. U. S., 22,
1

S.

it,

40
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government, is as much exempt from the taxation of the federal
government, in all its revenues and property, as the state itself.*

A

tax upon persons may possibly, in some cases, tend to
embarrass the operations of either national or state government,
5.

in which case it would be void unless imposed by the government which was liable to be inconvenienced by it.
And, on this
ground, it has been held, that a state tax of a certain sum on
every person leaving the state by public conveyance was invalid ;
the tendency being to embarrass

the functions

of the national

government, by obstructing the travel of citizens and officers of
the United States in the business of the government and the
transportation of armies and munitions, of war.^

It

is customary for the federal government, in receiving a
new state to the union, to require from it — and probably without
6.

' United States v. Eailroad Co., 17 Wall., 373. A state may tax its own municipal organizations, or their corporate property, if it shall see fit, but there
is always a presumption against the intention to do so.

Compare Wayland
Mobile, 24 Ala., 591 ;
State v. Gaifney, 34 N. J., 133 ;
v. School Directors, 43
Penn. St., 21, 25 ; and Louisville v. Commonwealth, 1 Duv., 295. The grant in
general terms to a city of the power to tax will not authorize the city to tax
Piper v. Singer, 4 S. & E., 354; Nashville v. Banli
state or county property.
of Tennessee, 1 Swan, 269. See People v. McCreary, 34 Cal., 433, 456 ; People
It has been held ia MasV. Doe, 36 Cal., 230; People v. Austin, 47 Cal., 353.
sachusetts that lands of a county used for county purposes are exemptfrom all
taxation, whether imposed for general purposes or for local improvementii.
Worcester County v. Worcester, 116 Mass., 193.
v. County

Commissioners,

with Stein
Directors of Poor

4 Gray,

500,

v.

Crandall v. Nevada, 6 Wall., 35. The like principle was recognized in
State v. Jackson, 33 N. J., 450, where a bounty voted to relieve a town from
a draft was held invalid, as tending to defeat the legislation of congress on
That case was decided by a divided court, and the decision is
the subject.
In State Treasurer v. Philadelphia, etc.,
opposed to the current of authority.
R. R. Co., 4 Houston, 158, a law which imposed a state tax on railroad companies of ten cents on every passenger carried within the state, excepting
soldiers and sailors of the United States, was held to be not a tax upon the
business of the carrier, measured by the number of persons carried, but a tax
upon the persons carried, to be collected by the carrier for the state, and, consequently, so far as it operated upon persons entering into, departing from, or
passing through the state, was, in effect, a regulation of commerce between
The
the states, and, consequently, within the decision in Crandall v. Nevada.
It
will
but
ability,
accustomed
Bates
with
his
case is reasoned by Chancellor
«

from the statement of the case, that some of the objections to the Nevada act could not be made to this.
be seen
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necessity/— a stipulation that the public domain, lying within its
limits, shall not be taxed by the state. The disability remains
efEective until the United States has made sale, or other disposition, of the lands, but it then terminates, notwithstanding the
title may not have passed by the actual execution and delivery of
patent of conveyance ; the land being actually severed from the
public domain by the sale itself.^ But this principle will not
apply in any case until the right to a patent is complete, and the
equitable title fully vested in the party without anything more
to be paid or any act to be done, going to the foundation of the
right^

Nor will it apply where,

as one

of the conditions of the

within a time named
are to be open to preemption and settlement like any portion of
grant,

the lands not sold by the grantee

the public domain.*
7.

in

Eailroads owned and controlled

by private corporations are

certain sense public conveniences and agencies, but they constitute no branch or part of the government, and are not properly
a

governmental agencies, even though the government may employ
them for the transportation of its troops, its mails, etc., or for
other purposes.
The corporations owning them are consequently
entitled to claim no exemption based on any implication that they
are essential to the operations of the government.^
And the same
Blue Jacket v. Johnson County, 3 Kansas, 299. A possessory interest
in the public lands for mining purposes may be taxed as being a species of
People v. Shearer, 30 Cal., 645 ; People v. Cohen, 31 Cal., 210.
property.
' See

Carrol -o. Perry, 4 McLean, 25 ; Witherspoon v. Duncan, 21 Ark., 240 ; S. C,
4 Wall., 210; Puget Sound Agricultural Co. v. Pierce County, 1 Wash. Ter.
Eep., 180 ; Carrol ■».SaflFord, 3 How., 441 ; Astrom v. Hammond, 3 McLean,
107; People v. Shearer, 30 Cal., 645; Hull «. Bowling, 18 Cal., 619; Iowa
Homestead Co. d. Webster County, 21 Iowa, 221 ; McGoon v. Scales, 9 Wall.,
See U. P. E. R. Co. ■».McShane, 18 Int. Rev. Rec, 68.
23.
°

' Railway

Company v. Prescott, 16 Wall., 603, in which
ditions of the grant was, that the cost of the government

case

one of the con-

surveys, selections,
etc., should be prepaid by the grantee before the lands should be conveyed.
Company v. Prescott, 16 Wall., 603. Compare this with Tucker v.
Ferguson in the same court, 7 Chicago Legal News, 78 (1875).
' Thompson v. Pacific R. R., 9 Wall., 579. Compare People v. Central Pacific R. R. Co., 43 Cal., 398 ; Huntington v. Same, 2 Sawyer, 503 ; Inhabitants of
Worcester v. Western R. R. Corp., 4 Met., 564, 568; Boston & Me. R. R. v.
Cambridge, 8 Cush., 237. In the case of the Union Pacific R. R. Company,
■"Railway

OH.

LIMITATIONS UPON THE TAXING POWER.

III.]

61

is true of any other private corporation, notwithstanding the fact
that the governmen-t may find it convenient to make use of the
corporation for its purposes, just as a private individual might be
employed for the same or any other purpose if the government
had need of his services.^

Taxes on commerce.

The federal constitution provides''
that no state shall, without consent of congress, lay any imposts
or duties on imports or exports, except what may be necesUnder this provision
sary for executing its inspection laws.
a state law imposing a stamp duty on bills of lading of gold and
silver to be carried out of the state has been held invalid as constituting a tax on exports.' But the provision has no application to
articles transported merely from one state into another.*
The
same clause of the constitution forbids the states without the consent of congress

to lay any "duty of tonnage." The precise
meaning of this phraseology has been the subject of some controVessels are taxable as property, and possibly the tax may
versy.
be measured by the capacity, when they are taxed only as propchartered by congress, and in which the government has important interests
with some power of control, the states have no power to tax. IT. P. R. R. Co.
V. Peniston, 18 "Wall., 5.
A state hank chartered for the benefit of the state, and
with the faith and credit of the state jjledged for its support, is not subject to
taxation by a municipal .corporation.
Nashville v. Bank of Tennessee, 1 Swan,
269.
' The national

banking law permits the banks organized under it to be
only limiting taxation to a particular mode, and prohibiting its being in
excess of that of state banks.
The permission thus given to tax remo-ves
any implied exemption that might otherwise exist. See Union Nat. Bank v.
Chicago, 3 Bissell, 83. The right of congress to inhibit the taxation of national banks except as it shall provide, is assumed in many cases.
See Flint
V. Boston, 99 Mass., 141.
to
tax
a
railroad
The right
company is not affected
by the fact of its property being mortgaged to the United States.
Thompson
V. Pacific R. R. Co., 9 Wall., 579.
taxed,

'Art. 1,§

10, par. 3.

California, 34 How., 169. See what is said of this case by Mr.
Justice Miller in Woodrufi' v. Parham, 8 AVall., 133, 137. A stamp tax on
foreign bills of exchange was sustained in Ex parte Martin, 7 Nev., 140.
^Alrny

V.

Woodruffs. Parham, 8 "Wall., 133. It was held in Jackson Iron Co. v. Auditor General, Mich. Sup. Ct., 1875, that a tax on iron ores of one and a half
cents a ton if taken out of tlie state for smelting, while if reduced within the
state they were exempt, was a tax on commerce and therefore void.
*
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erty and not as vehicles of commerce ;' but any such distinction
must be somewhat questionable.
It has been often held that a,
"
tax on vessels at a certain sum "
was forbidden.^ And it
ton
per

seems that a tax of a certain sum upon every vessel

arriving in

port is to be regarded as a duty of tonnage, though demanded
irrespective of the vessel's capacity.' The federal constitution also
provides that congress shall have power to regulate commerce
■with foreign nations, and among the several states and with the
The constitution, and the laws made in pursu-

Indian tribes.''

being supreme over the several states, the power of
regulation cannot be interfered with, limited or restrained by any
exercise of state authority.
When therefore it is held that a
is,

ance thereof

it

a

it,

at the discretion of the authority which wields
power to tax
power which may be carried to the extent of an annihilation of
that which
taxes, and therefore may defeat and nullify any

is

a

it

authority which may elsewhere exist for the purpose of protection
and preservation,
follows as
corollary that the several states
cannot tax the commerce which
regulated under the supremacy

is

a

a

is

a

of congress.'
But
tax on property that may be the subject of commerce
under congressional regulation,
not tax on commerce. Neither
tax on property that has been the subject of such commerce,
is

it

taxed only as property, and in common with all other
An importer of foreign goods, in his
property within the state.*

■where

Mobile Trade Co., 43 Ala., 578. See Steamship Co. v. Port Wardens,
State Tonnage Tax Cases, 13 id., 204.
Sheffield v. Parsons,
Stew.
Port., 303 Harbor Master ■».Railroad Co.,
Strob., 594; State v. Charleston,
Rich., 286; Lott ». Morgan, 41 Ala., 346;
Johnson v. Drummond, 30 Grat., 419. See Gibbons v. Ogden,
Wheat.,
186; Hays v. Steamship
Co., 17 How., 590; Sinnot v. Davenport, 22 id.,
237 Steamship Co. v. Port Wardens,
Wall., 31. The point
authoritatively
determined in Cannon d. New Orleans, 20 id., 577.
Steamship Co. v. Port Wardens,
Wall., 31. It
not, however, incompetent for state to authorize
city to collect
wharfage charge on all vessels
Marshall b. Vicksburg, 15 Wall., 146.
touching at its wharves.
Art.
In Foster v. County Commissioners,
par.
Minn., 140,
state tax upon
was decided that
licensed trader within an Indian reservation would be in conflict with this provision of the constitution.
Wheat., 316, 435, per Marshall, Ch. J.
McCullough v. Maryland,
Brown v. Maryland, 13 Wheat., 419, 437 Waring a. The Mayor, Wall.,
id., 475, 479.
110; Purvear v. Commonwealth,
;

1,

7

it

a

a

3.

4

a

a

8,

1,

§

a

6

Is

6

;

*
*

5

8

;

«

'

is

9

3

4

3

&

31

;

V.

«

C

'

Lott
Wall.,
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not the subject of state taxation, and cannot
be required to pay a license fee as importer ;^ and his sales are exempt from state taxation, because he purchases, by the payment of
as such, is

capacity

the duty, a right to dispose of the merchandise as well as to bring
it into the country ; and the tax, if it were admissible, would intercept the import, as an import, in the way to become incorporated
with the general mass of property, and would deny it the privilege of becoming so incorporated until it should have contributed
to the revenue of the state.' But when the importer has sold the
imported package, or has otherwise mixed the goods with the general property of the state by breaking up the package, a state tax
which then finds the articles already incorporated with the mass of

it,
is

a

^t,

property by the act of the importer, is not a tax upon commerce.*
A tax upon freight taken up within a state and carried out of
or taken up out of
state and brought within
held to be
is

a

tax upon the commerce between states, even though no distinction
made between freight carried wholly within the state, and

a

a

that brought into or carried through or out of it* The same has
tax upon the use of locomotives and cars employed
been held of
railroad which runs from one state into another.
on
As property, locomotives may be taxed, but

not their use

vehicles of
A tax upon the masters of vessels
commerce between states.'
in
certain sum on account of
foreign commerce, of
engaged
foreign country into the state,
every passenger brought from

Maryland,

v.

Mayor,

Waring

land,
8

v.

8

'

'Browa
Wall., 29.

V.

12 "Wheat.,

Wall.,

419, 437.

a

On the other hand,

tax upon commerce.'

And

110, 152, per Clifford,

tax on exchange and
see

Low

v.

Allmond,
Wall., 148.

Houston, 612; Hinton

Lott,

v.

40

Austin,

J., citing Brown

Wheat., 419, 448, and Almy v. California, 24 How., 169, 178.

12

2

a

a

is

a

as

Ala.,

123;

v.

13

Mary-

See State

S. C. in error,

8

8

4

3

Wheat., 419, 487; Waring v. Mayor,
Wall., 110.
Brown c. Maryland,
Articles imported may be taxed after they have passed from the hands of the
Waring v. The
importer, even though they remain in the original packages.
Wall., 110. See Low v. Austin, 13 Wall., 29; KenneyD. Harwell,
Mayor,

«

Philadelphia,

Passenger Cases,

etc.,

How.,

Wall.,

R. R. Co.,

283.

282.

See

Erie Railway

also

Abb. U. S., 323

S.

v.

15

;

'Minot

of State Freight Tax,
N. J., 581.

3

Case

State, 31

7

*

42 Ga., 416.

a,

18

Co. v.

Wall.,
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money brokers,* a tax on legacies to aliens,'' a tax on the gross
receipts of a railway company,^ have been held not to be taxes
on commerce, and consequently not an interference with the constitutional powers of congress.

Taxes in abridgment of the priyileges and immunities of citizens. The federal constitution provides that the
citizens of each state shall be entitled to all the privileges and
immunities of citizens of the several states.* Among these privileges and immunities is that of being exempt in other states from
higher taxes or impositions than are paid by the citizens of such
other states.^ Under this provision, while it is entirely admissible to levy taxes upon the business or property of nonresident
traders within the state,' it is not competent to require them to
take out

pay therefor a sum greater than that demanded of residents.' Different methods of procedure may be
expedient in order to secure uniformity of taxation as between
a license and to

and these are not objectionable if unithey have a tendency to secure it.'

residents and nonresidents,

formity is the purpose, and

Corporations are not citizens within the meaning of the clause of
'

Nathan

»

Mager

'Tax

' Art.

Louisiana,

v.

v. Grima,

8

8

How.,

How.,

73.

490.

on Railway Gross Receipts,
4,

§
'CoTfield

3,

par.

15

Wall.,

284, 289.

1.

«. Coryell, 4 "Wash. C. C, 371,380, per Washington, J,; Wiley d.
Parmer, 14 Ala., 627; Scott v. Watkins, 23 Ark., 556, 564; Oliver v. Washington Mills, 11 Allen, 2C8.
« Duer V.

Small,

4 Blatch.,

263 ; Commonwealth

v.

Milton,

13

B. Monr., 212,

218.

'Ward

Maryland,

Wall., 418; State ». Korth, 27 Mo., 464; Crowr.
v. Welton, 55 Mo., 288, a tax was sustained
which was levied on those dealing in articles " not the growth, produce or
manufacture of the state." Tiie court held It not to be within the rule of
Ward V. Maryland, and not to be a tax on the produce of other states, but
only on the business. The same decision was made in State ». Hodgdon, 41
Vt., 139.
State,

V.

14 id.,

237.

In

13

State

' To

provide a different method for assessing the lands of nonresidents for
taxation from that provided for residents — e. g., to assess the latter on lists

handed in by themselves, and the former on an appraisement by residents in
the vicinity — does not infringe on the privileges and immunities of nonresidents.

Redd

v. St,

Francis Co.,

17

Ark.,

416.
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it is no violation of the

privileges and immunities of citizens of other states to require a
corporation, of which they are stockholders, to submit to such
taxation as the state shall see fit to impose as a condition of do-

ing business therein.^
Taxes

which

impair the obligation

of contracts.

state can pass any law impairing the obligation of contracts.^

ISTo

It

has never been held incompetent, under this provision, to tax, as

personal property, contracts for the payment of money, or which
have a money value ; and the right to do so may be assumed.^
But these, it seems, can only be considered as the property of the
owner where he has his domicile, and, consequently, are only
taxable there.

To tax in one state contracts owned in another, is

held to impair their obligation, and, consequently, to be inadmissible, even though they are made and payable in the state imposing the tax, and are secured by mortgage in that state.*
' Tatem v. Wright, 23
»

Const, of TJ. a., art.

3 See

Catlin

v.

Hull,

N. J.,
1,

21

§

429, and otlier cases cited, ante, p. 43.

10, par. 1.

Vt.,

152.

State Tax on Foreign-held Bonds, 15 Wall., 300. The act of the legislature
which came under consideration in this case required the treasurer to retain
five per cent, of the interest payable to its creditors, and pay it into the treasField, J., says : " The power of taxation, however
ury of the commonwealth.
vast in its character and searching in its extent, is necessarily limited to subjects within the jurisdiction of the slate. These subjects are persons, propWliatever form taxation may assume, whether as duties,
erty and business.
It is not
imposts, excises or licenses, it must relate to one of tliese subjects.
possible to conceive of any other, though as applied to them, the taxation may
be exercised in a great variety of ways. It may toncli property in every
shape ; in its natural condition, in its manufactured form, and in its various
And the amount of taxation may be determined by the value
transmutations.
It may touch
of the property, or its use, or its capacity, or its productiveness.
in
it
is
in
conducted,
Infinite
forms
which
professions,
business in the almost
Unless restrained by
in commerce, in manufactures, and in transportations.
provisions of the federal constitution, the power of the state as to the mode,
form and extent of taxation is unlimited, where the subjects to which it applies are within her jurisdiction.
" Corporations may be taxed lilte natural persons, upon their property and
business. But debts owing by corporations are not property of the debtors in
any sense ; they are obUgations of the debtors, and only possess value in the
With them they are property, and in their hands they
hands of the creditors.
may be taxed. To call debts property of the debtors is simply to misuse terms.
*
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Other restraints
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the power of taxation.

It

III.

is cus-

tomary for the people in framing constitutions for the states to impose other restrictions on the power of taxation, some of which we
With the exception of
shall take occasion to consider hereafter.
those already mentioned, and such as may thus be expressly imposed, the power is limited in extent only by the will of the
N"o limitations or restrictions upon the exergovernment itself.
cise of this essential attribute of government can be raised by
implication ; but the intention to limit or abridge it must be expressed

in clear and unambiguous language.^

All

the property there can be, in the nature of things, in debts of corporations,
belongs to the creditors to whom they are payable, and follows their domicile,
wherever that may be. Their debts can have no locality separate from the
parties to whom they are due. This principle might be stated in many different ways and supported by citations from numerous adjudications, but no
number of authorities and no forms of expression could add anything to its
obvious truth, which is recognized upon its simple statement.

" The bonds issued by the railroad
company in this case are undoubtedly
property, but property in the hands of the holders, not property of the obligors. So far as they are held by nonresidents of the state, they are property
The law which requires the treasurer of
beyond tlie jurisdiction of the state.
the company to retain five per cent, of the interest due to the nonresident bondholder, is not, therefore, a legitimate exercise of the taxing power. It is a law
which interferes between the company and the bondholder, and under the pretense of levying a tax, commands the company to withhold a portion of tlie
stipulated interest and pay it over to the state.
It is a law which thus impairs
the obligation of the contract between the parties. The obligations of a contract depend upon its terms and the means which the law in existence at the
time affords for its enforcement.
A law which alters the terms of a contract
by imposing new conditions or dispensing with those expressed, is a law
which impairs its obligations; for, as stated on another occasion, such a law
relieves the parties from the moral duty of performing the original stipulations of the contract, and it prevents their legal enforcement."
See also
Railroad Co. «. Jackson, 7 "Wall., 262; Oliver v. Washington Mills, 11 Allen,
268.
Compare Catlin v. Hull, 21 Vt., 152. In Commonwealth v. Hamilton
Manufacturing Co., 12 Allen, 298, it was decided that the fact that a part of its
stockholders are residents of another state would not exempt a corporation
from tlie payment in full of an excise tax measured by the market value of its
stock. It was held by the supreme court of South Carolina in Jenkins v. Charleston, T Ch. Leg. News, 78 (1874), that the stocks of the state or its municipalities might be taxed within the state, though owned by nonresidents; and that
the case was not within the case of State Tax on Foreign-held Bonds, supra.

'Lane County

J.,

426, 435,

Ante, p. 54.

d.

Oregon,

per Depue,

J.;

Wall., 71, per
Eyre v. Jacob,

7

CJutse,
14

J.;

State v. Parker, 32

Grat., 422, 426, per Lee,

N.

J.

