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§64. Olasses.—Bailmen1;s for the mutual beneﬁt of bailor
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1. Locatio rei, the hired use of a thing, and
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2. Locatto operis, hired services about a thing.

a. Ordinary bailments for hire.

(1) Locatio custodiae, hired custody of a

§ 64.

thing.

Classes of mutual
bailments.

benefit

(2) Locatio operts faciendi, hired services

1.

upon a thing.

(3) Locatio operis mercium vehendarum,
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hired carrying of a thing.
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b. Extraordinary bailments for hire, which are

Not precarious.

the bailments entered into by——

(1) Innkeepers as to the baggage of their

guests, and

(2) Common carriers of goods.

We shall also have to consider the relations of innkeepers

to the persons of their guests and of common carriers to their

passengers, which are not bailment relations, but are gov-

erned by similar principles. In the present chapter will be

considered some fundamental distinctions applying to all mu-

tual beneﬁt bailments, as regards: 1, the nature of the rela-

tion; 2, its rights and duties, and 3, its termination.
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§ 64. Classes.-Bailments for the mutual benefit of bailor
and bailee includeA. Pignus, or pledge, and
B. Locatio, or hiring. Bailments for hire are1. Locatw rei, the hired use of a thing, and
2. Locatw operis, hired services about a thing.
a. Ordinary bailments for hire.
Locatio custodiae, hired custody of a
(1)
thing.
2
Locatio
operi,s faciendi, hired services
( )
upon a thing.
Locatio
operis mercium vehendarum,
3)
(
hired carrying of a thing.
b. Extraordinary bailments for hire, which are
the bailments entered into by( 1 ) Innkeepers as to the baggage of their
guests, and
( 2 ) Common carriers of goods.
We shall also have to consider the relations of innkeepers
to the persons of their guests and of common carriers to their
passengers, which are not bailment relations, but are gov
erned by similar principles. In the present chapter will be
considered some fundamental distinctions applying to all mu
tual benefit bailments, as regards : 1, the nature of the rela
tion ; 2, i ts rights and duties, and 3, its termination.
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CLASSIFICATION AND GENERAL PRINCIPLES. 65'67

CLASSH'ICATION

AND

G�NERAL

PlU NCI PL ES.

§ § 65-67

1. The Nature of the Relation.

§65. Recompense.—It is characteristic of this baihnent

1. The Nature of the Relation.

that there is compensation to the promisor. This may be slight,

indirect or incidental, but it must amount to a legal beneﬁt.

Thus, if A lets his horse to B, nominally gratis, but really on

consideration that B will furnish feed and care for the horse,

the bailment is not a commodatum, but a locatio. So if B

agrees to keep A’s horse gratis, but uses it for his own pur-

poses, beyond the exercise needed to maintain the horse in

good condition, B is not a depositary, but a bailee for hire,

the bailment is a locatio rei, both bailor and bailee derive a

legal beneﬁt.

§66. Custody and services.—Distinctions have often been

attempted between bailments for custody and for serv-

ices. There is no such absolute distinction. The leading

purpose in some bailments is custody, in others services, but

in all custody is necessary and some services as well. The

pledgee has custody primarily but must perform such serv-

ices as are needed to preserve the chattel, and the workman

employed primarily to repair a chattel must incidentally keep
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it in his custody. The real question of importance is, not was

it a bailment for custody or for services, but has the bailee

fulﬁlled with the required diligence the bailment purpose,

both as regards custody and services.

2. Rights and Duties of the Parties.

§ 67. Gare.—In ordinary mutual beneﬁt bailments the dili-

gence demanded of the bailee is ordinary care in view of all

the conditions. What this is has already been explained in

general (§§ 15, 16), and will later be more speciﬁcally illus-

trated.

In extraordinary mutual beneﬁt bailments exceptional care

is required amounting, as will later appear, in the case of inn-

keepers and of common carriers of goods and baggage to in-

surance against losses to the goods while in the hands of the

bailee.

§ 65. Recompense.-It is characteristic of this bailment
that there is compensation to the promisor. This may be slight,
indirect or incidental, but it must amount to a legal benefit.
Thus, if A lets his horse to B, nominally gratis, but really on
consideration that B will furnish feed and care for the horse,
the bailment is not a commodaturn, but a locatio. So if B
agrees to keep A's horse gratis, but uses it for his own pur
poses, beyond the exercise needed to maintain the horse in
good condition, B is not a depositary, but a bailee for hire,
the bailment is a locatio rei, both bailor and bailee derive a
legal benefit.
§ 66. Custody and services.-Distinctions have often been
attempted between bailments for custody and for serv
ices. There is no such absolute distinction. The leading
purpose in some bailments is custody, in others services, but
in all custody is necessary and some services as well. The
pledgee has custody primarily but must perform such serv
ices as are needed to preserve the chattel, and the workman
employed primarily to repair a chattel must incidentally keep
it in his custody. The real question of importance is, not was
it a bailment for custody or for services, but has the bailee
fulfilled with the required diligence the bailment purpose,
both as regards custody and services.

§65. [—] Newhall v. Paige, 10 lain v. Cobb, 32 Ia. 161, Vigo Agri-

Gray (Mass.) 366; Woodruﬁ v. cultural Society v. Brumﬁel, 102 Ind.

Painter, 150 Pa. St. 91, 24 Atl. R. 146, 1 N. E. R. 382, 52 Am. R. 657.

621, 30 Am. St. R. 786; Chamber-
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2.

Rights and Dut ies of the Parties.

§ 67. Care.-In ordinary mutual benefit bailments the dili
gence demanded of the bailee is ordinary care in view of all
the conditions. What this is has already been explained in
general ( § § 15, 16 ) , and will later be more specifically illus
trated.
In extraordinary mutual benefit bailments exceptional care
is required amounting, as will later appear, in the case of inn
keepers and of common carriers of goods and baggage to in
surance against losses to the goods while in the hands of the
bailee.
§ 65. [-] Newhall v. Paige, 10
Gray (Mass. ) 366 ; Woodruff v.
Painter, 150 Pa. St. 91, 24 Atl. R.
6211 30 Am. St. B. 786 ; Chamber-

lain v . Cobb, 32 Ia. 161, Vigo Agri
cultural Society v. Brumfiel, 102 Ind.
146, 1 N. E. R. 382, 52 Am. R. 657.
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§68 OF MUTUAL BENEFIT BAILMENTS.

OF M:UTU AL 13ENEF11' BAIL::MENTS.

� 68

3. The Termination of the Relation.

§68. Not preca.ri0us.—Mutua1 beneﬁt bailments are not

3.

often at will. Each party gives value to the other and there-

Tke Termination

of the Relation.

by acquires legal rights of a substantial nature which the

other is bound to respect. The relation, therefore, is not to

be lightly terminated, either by one of the parties or by oper-

ation of law, until the time has expired or the purpose has

been accomplished. Subject to these conditions, the relation

may be terminated as has been previously pointed out (§§ 24-

38).

§68. [—] Cobb v. Wallace, 5 Cold. (Tenn.) 539, 98 Am. D. 435.

2s -M‘

§ 68. Not precarioua.-Mutual benefit bailments are not
often at will. Each party gives value to the other and there
by acquires legal rights of a substantial nature which the
other is bound to respect. The relation, therefore, is not to
be lightly terminated, either by one of the parties or by oper
ation -0f law, until the time has expired or the purpose has
been accomplished. Subj ect to these conditions, the relation
may be terminated as has been previously pointed out ( § § 2438) .
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§ 68.

[-]

Cobb

v.

Wallace, 5 Cold. (Tenn. ) 539, 98 Am. D. 435.
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