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10 Gray (Mass.) 366. 1858.

Action of contract, with a count in tort, to recover the

value of merchandise sent from Portland, Maine, by steamboat

to Boston, marked "H. B. Newhall, Saugus, care R. M. Morse,

OF ORD I NARY BA J L 1\1ENTS.

South Market St., Boston," and lost under the following cir-

cumstances: "Upon its arrival in Boston it was delivered to

the teamster of the steamboat company, who took it to the de-
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fendant's store, where was the order box of an expressman who

ran an express to Saugus. As this expressman did not run to

that part of Saugus where the plaintiff lived, he told another

expressman, George Tow^ne, who kept a box in another part of

CHAPTER III.

the city, and went by the plaintiff's house, to call and take

the merchandise. Towue called, paid the freight bill, and the

defendants could not then find the merchandise. The only
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compensation received by the defendants for receiving and stor-

ing merchandise left for expressmen, and for allowing express-

men to have boxes in their store, was the advantage in bringing

them business. The defendants kept a liquor store."

Plaintiff asked a ruling that this advantage was a compensa-

10 Gray (Mass.) 366.

1858.

tion sufficient to make defendants bailees for hire, and excepted

to the instruction given to the jury on this point. Verdict for

defendants.

BiGELOW, J. The only error in this case was in the instruc-

tions given to the jury, and consisted in telling them that the

62

ACTION OF CONTRACT, with a count i n tort, to recover the
value of merchandise sent from Portland, Maine, by steamboat
to Boston, marked " H . B. Newhall, Saugus, care R. M. Morse,
South Market St . , Bo ton, " and lost under the following cir
cumstances : " Upon its arrival i n Boston it was delivered to
the teamster of the steamboat company, who took it to the de
fendant.'s store, where was the order box of an exp ressman who
ran an expre s to Saugus. As this expressman did not run to
that part of Saugus where the plaintiff l ived, he tol d another
expressman, George Towne, who kept a box in a nother part of
the city, and went by the p laintiff 's house, to call and take
the merchandise. Towne called, paid the freight bill, and the
defendants could not then :find the merchandise. The only
compensation received by the defendants for receiving and stor
ing merchandise left for exp re smen, and for allowing express
men to have boxes in their store, was the advantage in bringing
them business. The defendants kept a liquor store. ' '
Plaintiff asked a ruling that this advantage was a compensa
tion sufficient to make defendants bailees for hire, and excepted
to the instruction given to the jury on this point. Verdict for
defendants.
BIGELOW, J. The only error in this case was in the instruc
tions given to the j ury, and consisted in telling them that the
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FOSTEE V. ESSEX BANK. §§ 18, 19

defendant could not be considered a bailee for hire unless his

compensation was for some certain benefit to himself, and that

a mere • contingent, uncertain and indirect benefit would not

constitute such a consideration as was necessary to establish a

contract of bailment for hire or reward. This was stating the

proposition more broadly than the rules of law will warrant.

A person becomes a bailee for hire when he takes property into

his care and custody for a compensation. The nature and

amount of the compensation are immaterial. The law will not

inquire into its sufficiency or the certainty of its being realized

by the bailee. The real question is, Was the contract made for

a consideration? If so, then it was a locatum and not a de-

positum, and the defendants were liable for a want of ordinary

care. The general rule as to the consideration of a contract is

well understood, and is the same in case of bailments as in all

other contracts. The law does not undertake to determine the

adequacy of a consideration. That is left to the parties, who

are the sole judges of the benefits or advantages to be derived

from their contracts. It is sufficient if the consideration be of
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some value, though slight, or of a nature which may enure to

the benefit of the party making the promise. Haigh v. Brooks,

10 Ad. & El. 320, and 2 P. & Dav. 484. Lawrence v. McCal-

mont, 2 How. 452. Hubbard v. Coolidge, 1 Met. 92. Where

such a consideration exists, a contract cannot be said to be a

nudum pactum, nor a bailment a gratuitous undertaking.

Exceptions sustained. Pr

19. FOSTER V. ESSEX BANK,

17 Mass. 479; 9 Am. D. 168. 1821.

Assumpsit by executors of Israel Foster to recover $50,000

deposited by Foster with the bank for safe keeping, and stolen

by their cashier and chief clerk. The cask containing the gold

was weighed in the presence of the president and cashier, but

the directors had no knowledge of this deposit, though it had

been the custom of the bank to receive special deposits. No

special account was kept by the bank of such deposits. With

this gold was stolen most of the capital of the bank, and it ap-

peared the books had been falsified for more than two years, dur-

ing which they had not been regularly posted.
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defendant could not be considered a bailee for hire unless his
compensation was for some certain benefit to himself, and that
a mere · contingent, uncertain and indirect benefit would not
constitute such a consideration as was necessary to establish a
contract of bailment for hire or reward. This was stating the
proposition more broadly than the rules of law will warrant.
A person becomes a bailee for hire when he takes p roperty into
his care and custody for a compensation. The nature and
amount of the compensation are immaterial. The law will not
inquire into its sufficiency or the certainty of its being realized
by the bailee. The real question is, Was the contract made for
a consideration ? I f so, then it was a locatilm and not a de
positum, and the defendants were l iable for a want of ordinary
care. The general rule as to the consideration of a contract is
well understood, and is the same i n case of bailments as in all
other contracts. The law doe not un dertake to determine the
adequacy of a con ideration. That is left to the p arties, who
are the sole j udges of the b nefi t or advantages to be derive 1
from their contract . It is sufficient if the consid ration be of
ome value, though l ight, or of a n ature which may enure to
the benefit of the party making the promise. Haigh v. Brooks,
10 Ad. & EL 320, and 2 P. & Dav. 4 4. Lawrence v. McCal
mont, 2 How. 452. Hubbard v. Coolido·e, 1 l\Iet. 92. Where
such a con ideration xi t , a contra ct cannot be said to be a
nudu m pactirni, nor a bailm nt a gratuitous undertaking.
Exceptions su taine l . Yr"
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FO TER V. ESSEX BANK,

17 Mass. 479; 9 Am. D. 168.

1821.

Assumpsit by executors of Israel Foster to recover $50,000
deposited by Foster '"ith the bank for safe keeping, and stolen
by their cashier and chief clerk. The cask containing the gold
was weighed i n the presence of the president and cashier, but
the directors had no knowledge of this deposit, though it had
been the custom of the bank to receive special deposits. No
special account was kept by the bank of such deposits. With
this gold was stolen most of the capital of the bank, and it ap
peared the books had been falsified for more than two years, dur
ing which they had not been regularly posted.
sa

§
§ 19 OF GEATUITOUS SERVICES.

By Court, Parker, C. J. This is assumpsit to recover of the

defendants the value of certain gold deposited by the plaintiffs'

testator in the bank, of which the defendants are the proprie-

tors; and the facts upon which the action is founded, are es-

tablished by a special verdict found by the jury who tried the

issue. Those facts are multifarious, and present several very

important questions of law, which have been investigated by

the counsel with all the research and ability which novelty, in

their application to a subject of so general concern as banks

seemed to demand. No case has, however, been produced on

either side so apposite as to relieve the court from an inquiry

into the general principles on which the action is founded; and

after all the pains which other public engagements have allowed

us to bestow on this particular case, no authorities have been

discovered, having an essential bearing upon it, which had es-

caped the diligence of the counsel employed in the argument.

The public importance of the questions has induced us to

delay forming a conclusive opinion, while there was any room

to suppose we might be mistaken; and doubts, which have until
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a late period prevailed with one or other of us, owing to a

want of time for examination, rather than to any intrinsic diffi-

culty in the case, have occasioned repeated revisions of the

arguments of counsel, and frequent recurrence to the authorities

cited. Our minds are now definitely settled; and we hope to

be able to show that the result we have come to is supported by

the best-approved principles of the common law, and conform-

able to decisions, ancient and modern, in analogous cases. In

attempting to do this, we shall consider: 1. Wliether the bank

made any contract with the plaintiffs' testator; 2. What is the

nature of that contract ; 3. Whether it has been violated.

1. On the first point we have had little difficulty; for, not-

withstanding the act of incorporation gives no particular au-

thority or power to receive special deposits, and although the

verdict finds that there was no regulation or by-law relative to

such deposits, or any account of them required to be kept and

\aid before the directors or the company, or any practice of ex-

amining them ; yet as it is found that the bank, from the time of

its incorporation, has received money and other valuable things

in this way, and as the practice was known to the directors, and,

we think, must be presumed to have been known to the com-

pany, as far as a corporation can be affected with knowledge;
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By COURT, P.'l...... �KER� C. J. This is assumpsit to recover of the
defendants the value of certain ·old d po ited by the plaintiffs '
testator in the bank, of which tb.e defendants are the p roprie
tors ; and the facts upon which the action is foun ded, are e tablished by a special verd ict found by the jury who tried the
issue. Those facts are multifariou , and present several very
important questions of law, which have been i nvestigated by
the counsel with all the research and abil ity which novelty, in
their application to a subject of o general concern a bank
seemed to demand. No ca e has, however, been produced on
either side so appo ite as to rel ieve the court from an inquiry
into the general principles on which the action is founded ; and
after all the pains which other public engagement have allowed
us to be tow on this particular case, no authorities have been
di covered, having an essential bearing upon it, which had es
caped the diligence of the counsel employed in the argument.
The public importance of the que tion has induced us to
tl lay form ing a conclu ive opinion while there was any room
to suppose we might be m istaken · and doubts, which have until
a late period prevai led with one or other of u owinO' to a
want of time for xamination, rather than to any intrin i c diffi
culty in th ca e, have occa ioned repeated revi ions of the
arguments of counsel, and fr quent recurr nee to the authorities
cited. Our minds are now definit ly settl d ; and we hope to
be able to show that the r sult we hav come to i support d by
the best-approved principles of the common law, and conform
able to decisions, ancient and modern, in analogous cases. I n
attempting to d o this, w e shall con ider : 1 . Whether the bank
made any contract with the pl aintiffs ' testator ; 2 . What is the
nature of that contract ; 3. Whether it has been violated.
1. On the first point we have had little difficulty ; for, not
withstanding the act of incorporation gives no particular au
thority or power to receive special deposits, and although the
verdict finds that there was no regulation or by-l aw relative to
such deposits, or any account of them required to be kept and
\aid before the directors or the company, or any p ractice of ex
amining them ; yet as it is found that the bank, from the time of
its i ncorporation, has recei ved money and other valuable things
in this way, and as the practice was known to the directors, and,
we think, must be presumed to have been known to the com
pany, as far as a corporation can be affected with knowledge ;
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and as the building and vaults of the company were allowed to

be used for this purpose, and their officers employed in receiv-

ing into custody the things deposited, the corporation must be

considered the depositary, and not the cashier or other officer

through whose particular agency commodities may have been

received into the bank.

No authorities are necessary to support this position. It rests

upon common and familiar principles. The master and owner

of a house or warehouse, allowing his servants or clerks to re-

ceive for custody the goods of another, and especially if the

practice be general and unlimited, as is the case with banks in

relation to special deposits, will be considered the bailee of the

goods so received, and will incur the duties and liabilities be-

longing to that relation. Not so if the servant, secretly and

without the knowledge, express or implied, of the master, he

not having authorized or submitted to the practice, receives the

goods for such purpose, for no man can be made the bailee of

another's property without his consent; and there must be a

contract, express or implied, to induce a liability. The knowl-

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:37 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

edge and permission, expressly feund or legally to be presumed

in this case, establishes a contract between the parties. And

this brings us to the consideration of the second point, viz. :

2. The nature and legal qualities of this contract. It will not

be disputed that if it amounts only to a naked bailment, without

reward and without any special undertaking, which in the civil

and common law is called depositum, the bailee will be answer-

able only for gross negligence, which is considered equivalent

to a breach of faith, as every one who receives the goods of

another in deposit, impliedly stipulates that he will take siome

degree of care of it. The degree of care which is necessary to

avoid the imputation of bad faith is measured by the carefulness

which the depositary uses towards his own property of a similar

kind. For, although that may be so slight as to amount even

to carelessness in another, yet the depositor has no reason to

expect a change of character in favor of his particular interest;

and it is his own folly to trust one who is not able or willing to

superintend with diligence his own concerns.

This principle, although denied by Lord Coke, as in 1 Inst.

89, b, has been received as the law regulating gratuitous bail-

ments, as it is sometimes called, or mere deposit, where there is

no advantage but to the depositor, from the luminous opinion
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and as the building and vaults of the company were allowed to
be u d for this purpose, and their officers employed i n receiv
ing into custody the things deposited, the corporation must be
considered the depositary, and not the cashier or other officer
through whose particular agency commodities may have been
received into the bank.
No authorities are necessary to supp ort this p osition. It rests
upon common and familiar principles. The master and owner
of a house or warehouse, a llowing his servants or clerks to re
ceive for custody the goods of another, and especially if the
practice be general and unlimited, as is the case with banks in
relation to special deposits, wil l be considered the bailee of the
goods so received, and will incur the duties and liabilities be
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without the knowledge, express or implied, of the master, he
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another 's p roperty without his consent ; and there must be a
contract, express or implied, to i nduce a l iability. The knowl
edge and permission, xpressly feun d or legally to be p resumed
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another in deposi� impliedly stipulates that he will take &ome
degree of care of it. The degree of care which is necessary to
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of Lord Holt in tlie celebrated case of Coggs v. Bernard, 2 Ld.

Raym. 909, down to the profound and brilliant treatise of Sir

William Jones, in which, with a wonderful mixture of learned

research and classical illustration, he has analyzed the compli-

cated contract of bailment, and applied the principles of moral

philosophy, the doctrines of the civil law, and the usages of all

nations, ancient and modern, to the different branches of this

diversified subject, so as to leave little room for speculation, ex-

cept as to the application of his rules to particular cases as

they arise.

The dictum of Lord Coke that the bare acceptance of goods

to keep implies a promise to keep them safely, so that the de-

positary will be liable for loss by stealth or accident, is entirely

exploded; and Sir W. Jones insists that such a harsh principle

cannot be inferred from Southcote's case, 4 Co. 83, on which

Lord Coke relied; the judgment in that case, as the modern

civilian thinks, being founded upon the particular state of the

pleadings, from which it might be inferred either that there was

a special contract to keep safely, or gross negligence in the
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depositary. But as the judges Gawdy and Clench, who alone

decided that cause, said that the plaintiff ought to recover, be-

cause it was not a special bailment, by which the defendant

accepted to keep them as his own proper goods, and not other-

wise : S. C, Cro. Eliz. 815 ; the inference which Lord Coke drew

from the decision, that a promise to keep implied a promise to

keep safely, even at the peril of thieves, was by no means un-

warranted. But the decision, as well as the dictum of Lord

Coke in his Commentary, were fully and explicitly overruled by

all the judges in the case of Coggs v. Bernard, and upon the

most sound principles. It is so considered in Hargrave and

Butler's note to Co. Lit. n. 78, and all the cases since have

adopted the principle, that a mere depositary, without any

special undertaking and without reward, is answerable for the

loss of the goods only in case of gross negligence; which, as is

everywhere observed, bears so near a resemblance to fraud as to

be equivalent to it in its effect upon contracts.

Indeed, the oJd doctrine, as stated in Southcote's ease, and by

Lord Coke, has been so entirely reversed by the more modern

decisions that instead of a presumption arising from a mere

bailment that the party undertook to keep safely, and was there-

fore chargeable unless he proved a special agreement to keep

66

19

OF GRATUITOUS SERVICES.

of Lord Holt i n the celebrated case of Coggs v. Bernard, 2 LCl.
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cated contract of bailment, and applied the principles of moral
philosophy, the doctrines of the civil law and the usages of all
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Coke in his Commentary, w re ful ly and expli citly overrul ed by
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adopted the principle, that a mere depositary, without any
special undertaking and without reward, is answerable for the
loss of the goods only in case of gross negl igence ; which, as i 8
everywhere observed, bears so near a resemblance to fraud as to
be equivalent to it in its effect upon contracts.
Indeed, the ol d doctrine, as stated in Southcote 's case, and by
Lord Coke, has been so entirely reversed by the more modern
decisions that i nstead of a presumption arising from a mere
bailment that the party undertook to keep safely, and was there
fore chargeable unless he p roved a special agreement to keep
·

-

66

.FOSTER

FOSTER V. ESSEX BANK. § 19

only as he would liis own, the bailor, if he would recover, must

in addition to the mere bailment alleged and proved, prove a

special undertaking to keep the goods safely ; and even then, ac-

cording to Sir William Jones, the depositary is liable only in

case of ordinary neglect, which is such as would not be suffered

by men of common prudence and discretion; so that if goods

deposited with one who engaged to keep them safely were

stolen, without the fault of the bailee, he having taken all rea-

sonable precautions to render them safe, the loss would fall

upon the owner, and not the bailee.

And Sir William Blackstone, in his commentary, recognizes

the same principle; for he says, "If a friend delivers anything

to his friend to be kept for him, the receiver is bound to restore

it on demand; and it was formerly held that in the meantime

he was answerable for any damage or loss it might sustain,

whether by accident or otherwise, unless he expressly under-

took to keep them only with the same care as his own goods ; and

then he should not be answerable for theft or other accidents.

But now the law seems to be settled that such a general bail-
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ment will not charge the bailee with any loss, unless it happen

by gross neglect, which is construed to be an evidence of fraud.

But if he undertake specially to keep the goods safely and

securely, he is bound to answer all perils and damages that

may befall them for want of the same care with which a prudent

man would keep his own " : 2 Bl. Com. 453. And this certainly

is the more reasonable doctrine; for the common understanding

of a promise to keep safely would be, that the party would use

due diligence and care to prevent loss or accident; and there is

no breach of faith or trust if, notwithstanding such care, the

goods should be spoiled or purloined. Anything more than this

would amount to an insurance of the goods, which cannot be

presumed to be intended, unless there be an express agreement,

and an adequate consideration therefor.

The doctrine, as thus settled by reason and authority, is ap-

plicable to the case of a simple deposit, in which there is an

accommodation to the bailor, and the advantage is to him alone.

He shall be the loser, unless the person in whom he confided

has shown bad faith in exposing the goods to hazards to which

he would not expose his own. This would be crassa negligentia,

and for this alone is such a depositary liable. If we proceed

one step further in the gradation of liabilities, we shall discover
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every legal principle which can by possibility affect this cause,

considered as founded on a contract of bailment. It was urged

by the plaintiff's counsel that this is not a naked bailment, but

is accompanied with an advantage from the use of the property,

or the credit derived from the custody of it; and that this

ought to be viewed in the light of a reward, so that the case

will be brought within the principle of bailment for hire or re-

ward. If it be so, the principle applicable to this species of

bailment goes no further than to make the bailee liable in

case of ordinary neglect; so that if he shows that he used due

care, and nevertheless the goods were stolen, he would be ex-

cused. This is the doctrine of Sir "William Jones, and was the

opinion of Lord Kenyon in the case of Finnucane v. Small, 1

Esp. 315, cited in the argument, which, though a nisi prius

decision, is satisfactory evidence of the law, as two very eminent

sergeants acquiesced in his opinion. And this is also reason-

able, for one who takes goods into his warehouse to keep for a

stipulated price, does not intend to insure them against fire and

thieves. His compensation is only in the nature of rent; or if

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:37 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

anything beyond that, only for the vigilance of a man of com-

mon prudence. If he locks and fastens the warehouse as other

prudent people do, and thieves break through and steal, he

ought not to be accountable; if he leave the door or windows

open, he ought to be. The common sense of mankind must

acquiesce in these reasonable provisions of the law; and with-

out doubt the common dealings of men are governed by them as

principles of natural justice, without a knowledge of the positive

law.

Having thus settled, satisfactorily to ourselves, the principles

by which our judgment in this action is to be guided, we pro-

ceed to a consideration of the facts, in order to ascertain under

what species of bailment the plaintiffs' property was committed

to the keeping of the defendants. It has been before observed

that as it was received into their building and placed in their

vaults by their servants, according to a practice allowed of by

them, they must be responsible in some degree, and are bound

to restore it, or the value, unless it has been lost by some

accident for which they are not liable by the nature of their

contract. We think there is no doubt that on such a deposit

an action of trover would lie against the corporation, if they

should refuse to deliver the property on demand, and assumpsit

68

19

OF GRATUITOUS SERVICES.

every legal principle which can by possibility affect this cause,
considered as founded on a contract of bailment. It was urged
by the p laintiff 's counsel that this is not a naked bailment, but
is accompanied with an advantage from the use of the p roperty,
or the credit derived from the custody ·o f it ; and that thi
ought to be viewed in the light of a reward, so that the case
will be brought within the principle of bailment for hire or re
ward. If it be so, the principle applicable to this species of
bailment goes no further than to make the bailee liable i n
case o f ordinary neglect ; so that if he shows that h e used due
care, and nevertheless the goods were stolen, he would be ex
cused. This is the doctrine of Sir William Jones, and was the
opinion of Lord Kenyon in the case of Finnucane v. Small, 1
E p . 315, cited in the argument, which, though a nisi prius
decision, is satisf.actory evidence of the law, as two very eminent
s rgeants acquiesced in his opinion. And thi is also rea on
able, for one who takes goods into his warehou e to ke p for a
stipulated p rice, does not intend to i n ure them against fire and
thieves. His compensation is only in the n ature of rent ; or if
anything beyond that, only for the vigilance of a man of com
mon prudence. If he locks and fa ten the warehouse as other
p rudent people do, and thieves br ak through and steal, he
ought not to be accountable ; if he leav the door or windows
open, he ought to be. The common sense of mankind must
acquiesc in the e reasonable provisions of th law ; and with
out doubt the common dealing of m n are governed by them as
p r i nc i p les of natural justice, without a knowledge of the positive
l aw.
Having thus settled, satisfactorily to ourselves, the principles
by which our j udgment in this action is to be guided, we pro
ceed to a consideration of the facts, in order to ascertain under
what species of bailment the plaintiffs ' property was committed
to the keeping of the defendants. It has been before observed
that as it was received into their building and placed in their
vaults by their servants, according to a practice allowed of by
them, they must be responsible in some degree, and are bound
to restore it, or the value, unless it has been lost by some
�ccident for which they are not liable by the nature of their
contract. We think there is no doubt that on such a deposit
an action of trover woul d lie against the corporation, if they
shoul d refuse to deliver the property on demand, and assumpsit
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might also be maintained, it being settled by the later author-

ities that either action may be maintained against an incor-

porated company, as well as against a natural person, although

the doings on which the action is founded are not verified by

the seal of the corporation. Vide the opinion of Mr. Justice

Story in the case of The Bank of Columbia v. Patterson, 7

Cranch, 299, in which all the learning upon the subject of cor-

porate liabilities is exhausted.

Looking into the special verdict, we find the money of the

plaintiffs' testator contained in a chest which was locked, and

the key kept by his agent, was received into the bank by W. S.

Gray, the cashier, in the presence of W. Orne, who was presi-

dent of the bank at the time. The money, being gold, was

weighed in the presence of the president and cashier, and a

memorandum of the different pieces in separate bags taken by

the cashier and given to Mr. Bond, the testator's agent, with

the writing signed by Mr. Gray as cashier, viz., "Left at Essex

Bank for safe-keeping." The verdict finds that the chest con-

taining the gold was left at the bank as a special deposit ; that
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the bank was not authorized to use the money, or treat it other-

wise than as a special deposit; that it was kept in the vault of

the bank until it was removed to Haverhill for better security

in time of war, with the consent and at the expense of the

owner ; that after the danger was over it was brought back and

replaced in the vaults of the bank, with the specie belonging to

the bank, and there remained until it was pilfered as afterwards

stated in the verdict. Mr. Bond, the agent of the o^vner, was

in the practice of coming to the bank to look into the vault to

see that the money was safe, but it did not appear that he

opened the cask or counted the money. Some of the doubloons

were delivered to the agent, on the order of the testator, hy the

cashier in August, 1817; and at other times other doubloons

were delivered in the same manner on similar orders. At each

of these times the cask was opened by the cashier or chief clerk

to deliver the doubloons pursuant to orders. This was done

without the knowledge of any of the directors. They knew

nothing of the delivery of the doubloons, nor was any account

taken of them in the books of the, bank. It is found that no

return or statement of special deposits was ever made to the

directors by the cashier; and that such deposits are made and

taken away without the particular knowledge of tha directorSj
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might also be maintained, it being settled by the later author
ities that either action may be maintained against an incor
porated company, as well as against a natural person, although
the doings on which the action is founded are not verified by
the seal of the corporation. Vide the opinion of Mr. Justice
Story �n the case of The Bank of Columbia v. Patterson, 7
Cranch, 299, in which all the learning upon the subject of cor
porate liabilities is exhausted.
Looking into the special verdict, we find the money of the
plaintiffs ' testator conta ined in a chest which was locked, and
the key kept by his agent, was received into the bank by W. S.
Gray, the cashier, i n the presence of W. Orne, who was presi
dent of the bank at the time. The money, being gold, was
weighed in the p resence of the president and cashier, and a
memorandum of the different pieces in separate bags taken by
the cashier and given to Mr. Bond, the testator 's agent, with
the writing signed by Mr. Gray as cashier, viz., ' ' Left at Essex
Bank for safe-keeping. ' ' The verdict finds that the chest con
taining the gol d was left at the bank as a special deposit ; that
the bank was not authorized to use the money, or treat it other
wise than as a special deposit · that it was kept in the vault of
the bank until it was removed to Haverhill for better security
in time of war, with the consent and at the expense of the
owner ; that after the danger was over it was brought back and
replaced in the vaults of the bank, with the specie belonging to
the bank, and there remained until it was pilfered as afterwards
stated in the verdict.
fr. Bond, the agent of the owner, was
in the p ractice of coming to the bank to look into the vault to
see that the money was safe, but it did not appear that he
opened the cask or counted the money. Some of the doubloone
were delivered to the agent, on the order of the testator, by the
cashier in August, 1817 ; and at other times other doubloons
were delivered in the same manner on similar orders. At each
of these times the cask was opened by the cashier or chief clerk
to deliver the doubloons pursuant to orders. This was done
without the knowledge of any of the directors. They knew
nothing of the delivery of the doubloons, nor was any account
taken of them in the books of the, bank. It is found that no
return or statement of special deposits was ever made to the
directors by the cashier ; and that such deposits are made and
taken away without the p articular knowledge of th e directors�
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although they know it is the practice so to receive and take

them. The directors knew nothing of the nature or amount of

this or any other special deposit, unless such knowledge may be

presumed from the agency of the president and cashier in re-

ceiving this deposit, or of the cashier when he delivered the

doubloons pursuant to orders. And it is found not to be the

practice of this or any other bank, for the directors to inspect

or examine special deposits, and it is considered improper for

any officer to do so without the consent of the depositor.

Upon this state of facts, we think it must be manifest that, as

far as the bank was concerned, this was a mere naked bailment

for the accommodation of the depositor, and without any ad-

vantage to the bank, which can tend to increase its liability be-

yond the effect of such a contract. No control whatever of the

chest, or of the gold contained in it was left with the bank or

its officers. It would have been a breach of trust to have opened

the chest or to inspect its contents. The owner could at any

time have withdrawn it, there being no lien for any price of its

custody, and it was not thought that the bank had authority to
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remove it to a place of greater safety without the orders of the

owner. If it be possible to constitute a gratuitous bailment, or

a simple deposit, this was one, unless the memorandum given

by the cashier altered its character, or unless the nature of such

a deposit is such as to have given the bank a right to derive

profit from it; both of which points have been contended for

by the counsel for the plaintiffs.

As to the first of these points supposing the bank to be

answerable for any special undertaking of the cashier, we per-

ceive no evidence of such an undertaking in this case. The

writing signed by the cashier is merely a memorandum, signify-

ing that the chest and its contents were left in the bank for

safe-keeping. It contains no promise, and assumes no risk other

than would be derived from the mere delivery without any

writing. Nor does it receive any additional force from the

presence of Mr. Orne, and his certificate of the gold having been

weighed in his presence. For in this he did not act or sign

officially; and if he had assumed to do so, it not being within

the scope of his authority, as president, to charge the bank with

any special liability, his act could not have bound the corpora-

tion, who, according to the practice as found by the jury, take

no notice of special deposits. And the same may be said of the
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although they know it is the p ractice so to receive and take
them . The directors knew nothing of the nature or amount of
this or any oth r special deposit, unless such knowledge may be
presumed from the agency of the president and cashier in re
ceiving this deposit, or of the cashier when he delivered the
doubloons pursuant to orders. And it is found not to be the
practice of thi or any other bank, for the directors to inspect
or examine special deposits, and it is con idered improper for
any officer to do so without the consent of the depositor.
Upon this state of facts, we think it must be manifest that, as
far as the bank was concerned, this was a mere naked bailment
for the accommodation of the depositor, and without any ad
vantage to the bank, which can tend to increase its liabil ity be
yond the effect of such a contract. No control whatever of the
chest, or of the gold contained i n it was left with the bank or
its officers. It would have been a breach of trust to have opened
the che t or to inspect its contents. The owner could at any
time have withdrawn it, there being no lien for any p rice of its
custody, and it was not thought that the bank had authority to
remov it to a place of greater safety without the orders of the
owner. If it be possible to constitute a gratuitous bailment, or
a simple deposit, this was one, unless the memorandum given
by the cashier altered its character, or unless the nature of such
a deposit is such as to have given the bank a right to derive
profit from it ; both of which points have been contended for
by the counsel for th p laintiffs.
As to the :first of these points supposing the bank to be
answerable for any special undertaking of the cashier, we per
ceive no evidence of such an undertaking in this case. The
writing signed by the cashier is merely a memorandum, signify
ing that the chest and its contents were left in the bank for
safe-keeping. It contains no promise, and assumes no risk other
th an would be derived from the mere delivery without any
writing. Nor does it receive any additional force from the
presence of Mr. Orne, and his certificate of the gold having been
weighed in his presence. For in this he did not act or sign
officially ; and if he had assumed to do so, it not being within
the scope of his authority, as p resident, to charge the bank with
any special liability, his act could not have bound the corpora
tion, who, according to the practice as found by the jury, take
no notice of special deposits. And the same may be said of the
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memorandum signed by the cashier. For if he had undertaken

to make the bank specially answerable for a deposit, contrary to

its usage, and to the nature of the contract implied by accepting

such a deposit, such an undertaking, without previous authority

or subsequent assent, would have failed to implicate the bank.

We think, also, that there is nothing in the nature of such a

deposit, or in the usages of banks or in the act incorporating

the bank, from which any qualities can be attached to this bail-

ment, which do not belong to that class of contracts generally,

where the advantage is wholly on the side of the depositor. It

was contended that the bank might discount on this property.

But if the true nature of a special deposit is understood by us,

and we think its character is properly described in the special

verdict, we are of opinion this could not be done. For although

the bank, by implication, are allowed in the act of incorporation

to have credit upon the simple amount of all the moneys de-

posited for safe-keeping, we are satisfied that the legislature

had reference to general deposits only in this provision. It

does not appear that this or any other bank ever issued notes
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upon the credit of special deposits; indeed they could not, as

the amount of such deposits, or the value of them, is generally

wholly unknown to the directors and the company. The eighth

section of the incorporating act, we think, clearly shows that

the deposits referred to in the third section are general deposits.

For in the eighth section an annual account of the moneys de-

posited is required to be made to the governor and council, in

order that it may be ascertained whether there has been an

excessive issue of notes. Now, of special deposits, no such ac-

count can be rendered, because none is kept ; and we have never

heard that any bank has been complained of, as violating its

charter, for not rendering an account of such deposits.

We see, then, no profit to the bank arising from special de-

posits unless it be, as was suggested, that they acquire an in-

creased credit with the community on their account. But any

credit founded upon such deposits would be fallacious, since

they cannot be meddled with by any officer of the bank, although

authorized by a vote of the corporation, without a breach of

trust, which would subject them to an action. As to the idea

suggested, that the business of the bank may be facilitated and

increased by the accommodation given to special depositors,

the advantage, if any, is too minute and remote to effect their
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memorandum signed by the cashier. For i f he had undertak n
to make the bank specially answerable for a deposit, contrary to
its usage, and to the nature of the contract implied by accepting
such a deposit, such an undertaking, without previous authority
or subsequent assent, would have fail d to implicate the bank.
We think, also, that there is nothing in the nature of such a
deposit, or in the usages of banks or i n the act incorporating
the bank, from which any qualities can be attached to this bail
ment, which do not belong to that class of contracts generally,
where the advantage is wholly on the side of the depositor. It
was contended that the bank might di count on this property.
But i f the true nature of a special deposit is understood by us,
and we think its character is properly described in the special
verdict, we are of opinion this could not be done. For although
the bank, by implication, are allowed in the act of incorporation
to have cndit upon the simple amount of all the moneys de
posited for safe-keeping, we are satisfi d that the legislature
had r ference to general depo its only in this p rovision. It
does not appear that this or any oth r bank ever issued notes
upon the credit of special deposits ; in deed they could not, as
the amount of such d po its, or the value of them, is generally
wholly unknown to the directors and the company. The eighth
section of the incorporating act, we think, clearly shows that
the deposits referred to in the third section are general deposits.
For in the eighth section an annual account of the moneys de
posited is required to be made to the governor and council, in
order that it may be ascertained whether there has been an
excessive issue of notes. Now, of special deposits, no such ac
count can be rendered, because none is kept ; and we have never
heard that any bank has been complained of, as violating its
charter, for not rendering an account of such deposits.
We see, then, no p rofit to the bank arising from special de
posits unl ess it be, as was suggested, that they acquire an in
creased credit with the community on their account. But any
credit founded upon such deposits would be fallacious, since
they cannot be meddled with by any officer of the bank, although
authorized by a vote of the corporation, without a breach of
trust, which would subj ect them to an action. .As to the idea
suggested, that the business of the bank may be facilitated and
increased by the accommodation giv n to special depositors,
the advantage, if any, is too minute and remote to effect their
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liability. Such deposits are, indeed, simply gratuitous on the

part of the bank, and the practice of receiving them must have

originated in a willingness to accommodate members of the cor-

poration with a place for their treasures, more secure from

fire and thieves than their dwelling-houses or stores; and this

is rendered more probable from the well-known fact, that not

only money or bullion, but documents, obligations, certificates

of public stocks, wills and other valuable papers, are frequently,

and in some banks as frequently as money, deposited for safe

keeping. This is wholly dilTerent from the deposits contem-

plated in the act on which notes may be issued, for they enter

into the capital stock, become the property of ^he bank, as much

as their other moneys, and the bank become debtors to the de-

positors for the amount.

3. The contract in the present case being then only a general

bailment, the third question to be discussed is, whether the con-

tract has been executed by the bank. I use the word bank for

the corporation, consisting of the president, directors and com-

pany, for the sake of brevity. ,
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The rule to be applied to this species of bailment is, as has

been stated, that the depositary is answerable in case of loss

for gross negligence only, or fraud, which will make a bailie of

any character answerable. Gross negligence certainly cannot

be inferred from anything found by the verdict; for the same

care was taken of this as of other deposits, and of the property

belonging to the bank itself. The want of books, showing the

number and amount of deposits is not a culpable negligence;

for the acceptance of the deposit being voluntary, the bank was

not obliged to incur any labor or expense in this respect; and,

besides, the agent of the depositor required nothing but a

memorandum from the cashier; and this was more than he

could have insisted on as a right. As to the supposed neglect

and carelessness of the directors, in not inspecting the cashier's

accounts more strictly, so as to have detected his fraudulent

management of the books to cover his peculation ; this concerned

the property of the company, not that of special depositors;

and the reputation of the cashier, and general confidence in

him, found by the verdict, is a sufficient answer to any charge

of negligence in his original appointment or continuance in

office.

We have thus prepared the way for the discussion of the
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liability. Such deposits are, indeed, simply gratuitous on the
part of the bank, and the practice of receiving them must have
originated in a willingness to accommodate members of the cor
poration with a p lace for their treasures, more secure from
fire and thieves than their dwelling-houses or stores ; and this
is rendered more p robable from the well-known fact, that not
only money or bullion, but documents, obligations, certificates
of public stocks, wills and other valuable papers, are frequently,
and in some banks as frequently as money, deposited for safe
keeping. This is wholly different from the deposits contem
plated in the act on which notes may be issued, for they enter
into the capital stock, become the property of {he bank, as much
as their other moneys, and the bank become debtors to the de
positors for the amount.
3. The contract in the p resent case being then only a general
bailment, the third question to be discussed is, whether the con
tract has been executed by the bank. I use the word bank for
the corporation, consisting of the president, directors and com
pany, for the sake of brevity. .
The rule to be applied to this species of bailment is, as has
been stated, that the depositary is answerable in case of loss
for gross negligence only, or fraud, which will make a bailie of
any character answerable. Gross negligence certainly cannot
be inferred from anything found by the verdict ; for the same
care was taken of this as of other deposits, and of the p roperty
belonging to the bank itself. The want of books, showing the
number and amount of deposits is not a culpable negligence ;
for the acceptance of the deposit being voluntary, the bank was
not obliged to incur any labor or expense in this respect ; and,
besides, the agent of the depositor required nothing but a
memorandum from the cashier ; and this was more than he
could have insisted on as a right. As to the supposed neglect
and c�relessness of the directors, in not i nspecting the cashier 's
accounts more strictly, so as to have detected his fraudulent
management of the books to cover his peculation ; this concerned
the property of the company, not that of special depositors ;
and the reputation of the cashier, and general confidence i n
him, found by the verdict, i s a sufficient answer to any charge
of negligence in his original appointment or continuance i n
office.
We have thus prepared the way for the discussion of the
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great question in the case, and we believe, the only one on

which doubts could be entertained. The loss was occasioned

by the fraud or felony of two officers of the bank, the cashier

and chief clerk. We shall not consider whether the act of tak-

ing the money was felonious or only fraudulent, as the distinc-

tion is not important in this case, the question being whether

there was gross negligence ; and that fact may appear by suffer-

ing goods to be stolen, as well as if they were taken away by

fraud. Fraud on property deposited, committed by the depos-

itary, or his servants acting under his authority, express or

implied, relative to the subject-matter of the fraud, is equivalent

to gross negligence, and renders the depositary liable. No fraud

is directly imputed to the bank, it being found that the direct-

ors who represent the company were wholly ignorant of the

transactions of the cashier and chief clerk in this respect.

The point, then, is narrowed to this consideration, whether

the corporation, as bailee, is answerable in law for the depreda-

tions committed on the testator's property by two of its officers;

and here it being thought there was some discrepancy in the
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authorities, we have felt ourselves obliged to examine minutely

all which have been cited, and all others having a bearing on

the question.

It was contended, by one of the counsel for the plaintiffs,

as a proposition universally true, that the principal is civilly

answerable for all frauds done by his agents; and he is sup-

ported in the use of this language by a doctrine of Lord Ken-

yon, in the case of Doe v. Martin, and also by Lord Ellen-

borough, in 1 Campb. 127. And yet, it must strike the mind of

every man of sense, that this universal proposition will admit

of, and indeed, upon principles of common justice, actually

requires, considerable qualifications. No one will suppose, if

my servant commits a fraud relative to a subject that does not

concern his duty toward me, that I shall be civilly answerable

for such fraud. If I send him to market, and he steps into a

shop and steals, or, upon false pretenses, cheats the shopkeeper

of his goods, I think all mankind would agree that I am not

answerable for the goods he may thus unlawfully acquire ; and

yet the proposition, as stated, will embrace a case of this kind.

The proposition can be true only when the agent or servant is,

while committing the fraud, acting in the business of his prin-

cipal or master; and this was the state of things in ^oth the
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great question in the case, and we believe, the only one on
which doubts could be entertained. The loss was occasioned
by the fraud or felony of two officers of the bank, the cashier
and chief clerk. We shall not consider whether the act of tak
ing the money was felonious or only fraudulent, as the distinc
tion is not important in this case, the question being whether
there was gross negligence ; and that fact may appear by suffer
ing goods to be stolen, as well as i f they were taken away by
fraud. Fraud on property deposited, committed by the depos
itary, or his servants acting under his authority, express or
implied, relative to the subject-matter of the fraud, is equivalent
to gross negligence, and renders the depositary l iable. No fraud
is directly imputed to the bank, it being found that the direct
ors who represent the company were wholly ignorant of the
transactions of the cashier and chief clerk in this respect.
The point, then, is narrowed to this consideration, whether
the corporation, as bailee, is answerable in law for the depreda
tions committed on the testator 's property by two of its officers ;
and here it being thought there was some discrepancy in the
authorities, we have felt ourselves obliged to examine m inutely
all which have been cited, and all others having a bearing on
the question.
It was contended, by one of the counsel for the plaintiffs,
as a proposition universally true, that the principal is civilly
answerable for all frauds done by his agents ; and he is sup
ported in the use of this language by a doctrine of Lord Ken
yon, in the case of Doe v. 1:artin, and a lso by Lord Ellen
borough, in 1 C ampb. 127. And yet, it must strike the mind of
every man of sense, that this universal p roposition will admit
of, and indeed, upon principles of common justice, actually
requires, considerable qualifications. No one will suppose, if
my servant commits a fraud relative to a subject that does not
concern his duty toward me, that I shall be civilly answerable
for such fraud. If I send him to market, and he steps into a
shop and steals, or, upon false p reten es, cheats the shopkeeper
of his goods, I think all mankind would agree that I am not
answerable for the goods he may thus unlawfully acquire ; and
yet the p roposition, as stated, will embrace a case of this kind.
The proposition can be true only when the agent or servant is,
while committing the fraud, acting in the business of his prin·
cipal or master ; and this was the state of things in poth the
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cases which are cited to support the proposition, and they go

upon the principle of an implied authority to do the act.

The rule of law is correctly laid down by Sir William Black-

stone, 1 Bl. Com. 429, viz., "that the master is answerable for

the act of his servant, if done by his command, either expressly

given or implied." And in another place, "If a servant by his

negligence does any damage to a stranger, the master shall an-

swer for his neglect, but the damage must be done while he is

actually employed in his master's service, otherwise the servant

shall answer for his own misbehavior:" Id. 431. The same rule

will apply more strongly to frauds practiced by the servant.

Christian, in a note to this passage, approves this doctrine, and

illustrates it with some observations of his own.

The supreme court of the United States recognize the same

doctrine in the case of The Mechanics' Bank v. The Bank of

Columbia, 5 Wheat. 326, in which it is said that the liability of

the principal depends upon the facts: 1. That the act was

done in the exercise; and 2. Within the limits of the powers

delegated. Any act, they say, within the scope of the power or

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:37 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

confidence reposed in the agent, such as money credited in the

books of the teller of a bank, or proved to have been deposited

with him, although he omits to credit it. And in the case of El-

lis V. Turner, 8 T. R. 533, Lord Kenyon says : ' ' The defendants

are responsible for the acts of their servant in those things that

respect his duty under them, though they are not answerable for

his misconduct in those things that do not respect his duty to

them, as if he, being master of the defendants' vessel, were to

commit an assault upon a third person in the course of his

voyage." And upon the same principle it has been holden that

if a servant willfully drive his master's carriage against the car-

riage of another, the master is not liable for the damages: 1

East, 106. And the reason is the same; for in such case there

is no authority from the master, express or implied; the serv-

ant in that act not being in the employment of his master. In

the case here referred to, the master was not in the carriage at

the time; the law would have been the same if he had been

present, and had endeavored to prevent the act; the presence

of the master being only presumptive evidence of authority.

I think it may be inferred from all this, as a general rule,

that to make the master liable for any act of fraud or negligence

done by his servant, the act must be done in the course of his
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cases which are cited to support the proposition, and they go
upon the principle of an implied authority to do the act.
The rule of law is correctly laid down by Sir Will iam Black
stone, 1 BL Com. 429, viz., ' ' that the master is answerable for
the act of his servant, if done by his command, either expressly
given or implied. ' ' And in another place, ' ' I f a servant by his
negligence does any damage to a stranger, the master shall an
swer for his neglect, but the damage must be done while he is
actually employed in his master 's service, otherwise the servant
shall answer for his own mi behavior : ' ' Id. 431. The same rule
will apply more strongly to frauds practiced by the servant.
Christian, in a note to this passage, approves this doctrine, and
illustrates it with some obs rvations of his own.
The supreme court of the United States recognize the same
doctrine in the case of The Mechanics ' Bank v. The Bank of
Columbia, 5 Wheat. 326, in which it is said that the liability of
the principal depends upon the facts : 1. That the act was
done in the ex rcise ; and 2. Within the l im its of the powers
delegated. Any act, they say, within the scope of the power or
confidence reposed in the agent, such as money credited in the
books of the t Iler of a bank, or proved to have been deposited
with him, although he omits to credit it. And in the case of El
lis v. Turner, T. R . 533, Lord Kenyon say : " The defendants
are responsible for the acts of their servant in those things that
respect his duty under them, though they are not answerable for
his misconduct in those things that do not respect his duty to
them, as if he, being master of the defendants ' vessel, were to
commit an assault upon a third person in the course of his
voyage. ' ' And upon the same principle it has been holden that
if a servant wi llfully drive his master 's carriage again t the car
riage of another, the master is not liable for the damages : 1
East, 1 06. And the reason is the same ; for in such ca e there
is no authority from the master, express or implied ; the serv
ant in that act not being in the employment of his ma ter. In
the case here referred to, the master was not in the carriage at
the time ; the law would have been the same i f he had been
pre ent, and had endeavored to prevent the act ; the presence
of the ma ter being only presumptive evidence of authority.
I thi nk it may be inferred from all this, as a general rule,
that to make the master liabl e for any act of fraud or n o-ligence
done by his s rvant, the act mu t be done in the course of his
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employment ; and that if he steps out of it to do a wrong either

fraudulently or feloniously towards another, the master is no

more answerable than any stranger. The cases of innholders,

common carriers, and perhaps ship masters or seamen, when

goods are embezzled, are exceptions to the general rule founded

on public policy.

We are then to inquire whether, in this case, when the gold

was taken from the cask by the cashier and clerk, they were in

the course of their official employment. Their master, the

bank, had no right to meddle with the cask, or open it, and so

could not lawfully communicate any authority; and that they

did not, in fact, give any, is found by the verdict. Nor did

they in any manner assent to, or have any knowledge of it.

There are no circumstances, then, from which such authority

can be implied. The chest or cask when once placed in the

vault was to remain there until taken away by the owner, or

ordered away by the bank; either party having a right to dis-

continue the bailment. It was never opened but by order

of the owner until it was opened by the officers for a fraudulent
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or felonious purpose. It was no more within the duty of the

cashier than of any other officer or person to know the contents,

or to take any account of them. If the cashier had any official

duty to perform relating to the subject, it was merely to close

the doors of the vault when banking hours were over, that this,

together with other property there, should be secure from theft.

He cannot, therefore, be considered, in any view, as acting

within the scope of his employment when he committed the vil

lainy, and the bank is no more answerable for this act of his

than they would be if he had stolen the pocket-book of any per-

son who might have laid it upon the desk while he was trans

acting some business at the bank.

If it be asked for what acts then of a cashier or clerk the bank

would be answerable, I should answer, for any which pertain to

their official duty, for correct entries in their books, and for a

proper account of general deposits, so that, if by any mistake or

by fraud in these particulars any person be injured, he would

have a remedy. If they should rob the vaults of the property

of the bank, the company would necessarily lose; and if the

bank have become debtors to those who have deposited other-

wise than specially, their debts will not be diminished by the

fraud; so that in this form they are answerable to depositors,
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employment ; and that if he steps out of it to do a wrong either
fraudulently or feloniously towards another, the master is no
more answerable than any stranger. The cases of innholders,
common carriers, and perhaps ship masters or seamen, when
goods are embezzled, are exceptions to the general rule founded
on public policy.
We are then to inquire whether, in this case, when the gold
was taken from the cask by the cashier and clerk, they were in
the course of their official employment. Their master, the
bank, had no right to meddle with the cask, or open it, and so
could not lawful ly communicate any authority ; and that they
did not, in fact, give any, is found by the verdict. Nor did
they in any manner assent to, or have any knowledge of it.
There are no circumstances, then, from which such authority
can be implied. The chest or cask when once placed in the
vault was to remain there until taken away by the owner, or
ordered away by the bank ; either party having a right to dis
continue the bailment. It was never opened b ut by order
of the owner until it was opened by the officers for a fraudulent
or felonious purpose. It was no more within the duty of the
cashier than of any other officer or person to know the contents,
or to take any account of them. If the cashier had any official
duty to perform relating to the subject, it was merely to close
the doors of the vault when banking hours were over, that this,
together with other p roperty there, should be secure from theft.
He cannot, therefore, be considered, in any view, as acting
within the scope of his employment when he committed the vit .
lainy, and the bank is no more answerable for this act of hi�
than they would be if he had stolen the pocket-book of any per�
son who might have laid it upon the desk yvhile he was trans
acting some business at the bank.
If it be asked for what acts then of a cashier or clerk the bank
would be answerable, I should answer, for any which pertain to
their official duty, for correct entries i n their books, and for a
proper account of general deposits, so that, i f by any mistake or
by fraud in these particulars any person be injured, he would
have a remedy. If they should rob the vaults of the property
of the bank, the company would necessarily l ose ; and if the
bank have become debtors to those who have deposited other
wise than specially, their debts will not be diminished by the
fraud ; so that in this form they are answerable to depositors,
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and for the correct conduct of all their servants, in their proper

sphere of duty, they are answerable. They may also be answer-

able for notices to indorsers upon bills and notes left with them

for collection, if there should be a failure by neglect of any of

their servants, because they have undertaken to give the proper

notices. But even in that ease it may admit of a question

whether they would be liable any further than attorneys who

undertake the collection of debts, would be. But they are not

answerable for special deposits stolen by one of their officers

any more than if stolen by a stranger, or any more than the

owner of a warehouse would be who permitted his friend to

deposit a bale of goods there for safe-keeping, and the goods

should be stolen by one of his clerks or servants.

The undertaking of banking corporations, with respect to

their officers, is that they shall be skillful and faithful in their

employments; they do not warrant their general honesty and

uprightness. And it is the same with individuals. If a friend

commit to my care valuable property to keep for him, and it

be stolen by ray servants, I shall not be answerable for the loss,
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as was stated by Lord Kenyon in the case of Finnucane v. Small.

This case, before referred to for another purpose, deserves

special notice upon this point; for if it be law, it goes the

whole length of the case before us, and even beyond it; for the

bailee there received a reward for his custody of the goods

which were stolen. The plaintiff was an officer in the army,

and being about to leave London, sent his trunk to the defend-

ant's house for safe custody, and was to pay one shilling a week

for house-room. When he returned he received the trunk, but

the contents had been stolen. Lord Kenyon held the defend-

ant not liable, it appearing that he had taken as much care of

the trunk as he had of his own goods; and that if the goods

were stolen by the defendant's servants, as was stated to have

been the fact by the plaintiff's counsel, it would make no differ-

ence. His lordship no doubt considered the hire agreed to be

paid as mere compensation for house-room, not as a reward for

diligence and care, and therefore did not require of the defend-

ant more care than he used about his own goods, considering it

as a simple deposit only. Whether he wa^ right or not in this,

there is no doubt of the correctness of his opinion with respect

to the agency of the servants in the theft ; for they were not in

the course of their duty when pilfering the trunk of its contents.
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and for the correct conduct of all their servants, in their proper
sphere of duty, they are answerable. They may also be answer
able for notices to indorsers upon bills and notes left with them
for collection, if there should be a failure by neglect of any of
their servants, because they have undertaken t'O give the proper
notices. But even in that case it may admit of a question
whether they would be l iable any further than attorneys who
undertake the collection of debts, would be. But they are not
answerable for special deposits stolen by one of their officers
any more than i f stolen by a stranger, or any more than the
owner of a warehouse woul d be who permitted his friend to
deposit a bale of goods there for safe-keeping, and the goods
should be stolen by one of his clerks or servants.
The undertaking of banking corporations, with respect to
their officers, is that they shall be skillfu l and faithful in their
employments ; they do not warrant their general honesty and
uprightness. And it is the same with individuals. If a friend
commit to my care valuable property to keep for him, and it
b e stolen by my servants, I shall not be answerable for the loss,
as was stated by Lord Kenyon in the case of Finnucane v. Small.
This case, before referred to for another purpose, deserves
special notice upon this point ; for if it be law, it goes the
whole length of the case before us, and even beyond it ; for the
bailee there received a reward for his custody of the goods
which were stolen. The plaintiff was an officer in the army,
and being about to leave London, sent his trunk to the defend
ant 's house for safe custody, and was to pay one 3hilling a week
for house-room. When he returned he received the trunk, but
the contents had been stolen. Lord Kenyon held the defend
ant not l iable, it appearing that he had taken as much care of
the trunk as he had of his own goods ; and that i f the goods
were stolen by the defendant 's servants, as was stated to have
been the fact by the plaintiff 's counsel, it would make no differ
ence. H is lordship no doubt considered the hire agreed to be
paid as mere compensation for house-room, not as a reward for
diligence and care, and therefore did not require of the defend
ant more care than he used about his own goods, considering it
as a simple deposit only. Whether he was right or not in this,
there is no doubt of the correctness of his opinion with respect
to the agency of the servants in the theft ; for they were not i n
the course of their duty when pilfering the trunk of its contents.
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Garrow and Shepherd, eminent sergeants, and since judges,

acquiesced in the opinion.

The case is in all respects like the one before us, except that

the goods were to be kept for hire; and the difference is alto-

gether in favor of the defendants in the present case. In an-

swer to this, it was observed by the counsel for the plaintiffs

that the cashier of the bank was trusted, and therefore, the

doctrine of Lord Kenyon did not apply. But if we are right in

the principles before stated, he was not trusted in this business ;

neither he nor his principal, the bank, having anything to do

with the chest or cask but to give it a place in the vault, and to

lock it up when the hours of business were over; and so the

cashier must be considered like the servant in the case cited.

Some stress was laid in the argument upon the security taken

by the bank of the cashier for the faithful discharge of his duty.

But we think it obvious that nothing was contemplated in the

security but the official neglect of the cashier. The act of in-

corporation authorizes the bank to require bonds, in a sum not

less than ten thousand dollars; and a bond was taken for that
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sum only. Now, considering this as one of the oldest banking

companies in one of the most wealthy towns in the common-

wealth, without doubt special deposits of a vast amount were

from time to time received into the bank for safe-keeping, and

a bond for ten thousand dollars could never have been taken to

indemnify against a possible loss of these.

Upon a view, therefore, of all the points in the case, and

after a careful attention to the arguments and authorities, we

are satisfied that upon the special verdict, judgment must be

entered for the defendants.

Costs for the defendants.

20. KNOWLES V. ATLANTIC AND ST. LAWRENCE

RAILROAD CO.,

38 Me. 55; 61 Am. D. 234. 1854.

Action to recover for the loss of sixteen tons of hay.

By Court, Rice, J. The evidence in the case shows that the

original contract of the defendants, as common carriers, was

fully executed to the satisfaction of the plaintiff. Howe, the
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forwarding agent of the railroad company, in his deposition

states that ' ' I told ]\Ir. Knowles that the hay was now delivered

in good order ; that that was an end of our contract, and that it

must now be at his risk against any damage. He replied that

he acknowledged he received it in good order." The defendants,

therefore, clearly are not liable as common carriers. The case

provides that if, in the opinion of the court, the plaintiff is en-

titled to recover in any form of declaring, the defendants are to

be defaulted. It is contended that they are liable as bailees or

depositaries. The hay was permitted to remain upon the de-

fendant 's cars for the accommodation of the plaintiff, and at his

special request. For this the defendant received no additional

compensation nor consideration. At most, therefore, they were

naked bailees or gratuitous depositaries.

The defendants contend that there was no responsibility upon

them; that the whole risk of loss or damage to the hay was

assumed by the plaintiff. Mr. Hamlin, who acted as agent for

the plaintiff, t(^stified that "Mr. Howe consented that the hay

might remain on the cars (until it could be shipped), with the
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understanding that the whole risk should be on Mr. Knowles.

Mr. Knowles asked at the time, 'Is there any risk?' or something

like that. I told Mr. Knowles, Howe being present at the time,

that there was a risk; that there was a risk in all cases. He

asked, 'What risk?' I told him there was the risk of fire and

water or rain ; and there were other risks which could not then

be thought of — there were a thousand risks. After a little more

conversation it finally ended in Mr. Knowles assuming the whole

risk; * * * that it should remain on the cars, and at his

risk, until it was shipped."

This witness further testified that the cars on which the hay

then was were on the principal track, from which they must be

removed to make room for other trains. The track down on

the wharf, and the one where the cars then stood, were the only

tracks from which freight could be shipped.

This was on the sixteenth of July, 1851. On the eighteenth

of the same July, the cars on which the plaintiff's hay was

transported, having been removed, but under whose direction

does not appear, to the defendants' wharf, were precipitated into

the dock by the breaking dow^n of the wharf, in consequence of

its being overloaded with railroad iron. This risk, the plaintiff

affirms, was not contemplated by the parties, nor assumed by

him, but was the consequence of the gross negligence of the

defendants, and therefore they should sustain the loss. Being

a bailee without reward, the defendants are bound to slight dili-

gence only, and are not therefore answerable except for gross
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forwarding agent of the railroad company, in his deposition
states that " I told 1\1r. Knowles that the hay was now delivered
in good order ; that that was an end of our contract, and that it
must now be at his risk against any damage. He replied that
he acknowledged he received it in good order. " The defendants,
therefore, clearly are not liable as common carriers. The case
provides that if, in the opinion of the court, the p laintiff is en
titled to recover in any form of declaring, the defendants are to
be defaulted. It is contended that they are liable as bailees or
<iepositaries. The hay was p ermitted to remain upon the de
fendant 's cars for the accommodation of the plaintiff, and at his
specia l request. For this the defendant received no additional
compensation nor consideration. At most, therefore, they were
naked bailees or gratuitous depositaries.
The defendants contend that there was no responsibility upon
them ; that the whole risk of loss or damage to the hay was
assumed by the p l aintiff. 1\fr. Hamlin, who acted as agent for
the plaintiff, t�stified that " fr. Howe consented that the hay
might remain on the cars ( until it could be shipped) , with the
understanding that the whole risk should be on Mr. Knowles.
1\fr. Knowles a keel at the time, ' Is there any risk � ' or something
like that. I told Mr. Knowles, Howe being present at the time,
that there was a ri k ; that there was a risk in all cases. He
asked, ' What ri k 1 ' I told him there was the risk of fire and
water or rain ; and there were other risks which could not then
be thought of-there were a thousand risks. After a little more
conversation it finally ended in Mr. Knowles assuming the whole
*
*
*
risk ;
that it should remain on the cars, and at his
risk, until it was shipped. ' '
This witness further testified that the cars on which the hay
then was were on the principal track, from which they must be
removed to make room for other train� . The track down on
the wharf, and the one where the cars then stood, were the only
tracks from which freight coul d be shipped.
This was on the sixteenth of July, 1851. On the eighteenth
of the same July, the cars on which the plaintiff 's hay was
transported, having been removed, but under whose direction
does not appear, to the defendants ' wharf, were precipitated into
the dock by the breaking down of the wharf, in consequence of
its being overloaded with rai l road iron. This risk, the plaintiff
affirms, was not contemplated by the parties, nor assumed by
him, but was the consequence of the gross negligence of the
defendants, and therefore they should sustain the loss. Being
a bailee without reward, the defendants are bound to slight_dili
gence only, and are not therefore answerable except for gross
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neglect : Story on Bailments, sec. 62 ; Foster v. Essex Bank, 17

Mass. 500 [9 Am. Dec. 168] . The authorities do not concur in a

uniform standard by which to determine what constitutes gross

negligence in a gratuitous bailee or depositary. Such a bailee,

who receives goods to keep gj'atis, is under the least responsi-

bility of any species of trustee. If he keeps the goods as he

keeps his own, though he keeps his own negligently, he is not

answerable for them. He is only answerable for fraud, or that

gross neglect which is evidence of fraud: Just. Inst., lib. 3, tit.

15, sec. 3; Coggs v. Bernard, 2 Ld. Raym. 909, 914; Foster v.

Essex Bank, supra; 2 Kent's Com. 561, 562.

Judge Story, in his work on bailments, section 64. says : ' ' The

depositary is bound to slight diligence only; and the measure

of that diligence is that degree of diligence which persons of less

than common prudence, or indeed of any prudence at all, take

of their own concerns. The measure, abstractly considered,

has no reference to the particular character of an individual;

but it looks to the general conduct and character of a whole

class of persons; and so Sir William Jones has intimated on
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some occasions. ' ' He cites Jones on Bailments, 82, 83 ; Tompkins

V. Saltmarsh, 14 Serg. & R. 275; Doorman v. Jenkins, 2 Ad. &

El. 256.

Both of the above rules, which on a strict analysis will not be

found in any essential point dissimilar, are subject, under some

circumstances, to modification. Thus when the bailor or de-

positor not only knows the general character and habits of the

bailee or depositary, but the place where and the manner in

which the goods deposited are to be kept by him, he must be

presumed to assent, in advance, that his goods shall be thus

treated; and if under such circumstances they are damaged or

lost, it is by reason of his own fault or folly. He should not

have entrusted them with such a depositary, to be kept in such

a manner and place. Applying these principles to the case

under consideration, and whatever view we may take of the

extent of the plaintiff's liability by reason of his special con-

tract, the result can not be doubtful. That it was the expecta-

tion of both parties that the hay was to be shipped from the

defendants' wharf is very apparent. That wharf was open to

the inspection of the world. The plaintiff had the same oppor-

tunity to observe its condition as the defendants. The iron by

which it was ultimately carried down had been deposited upon

it months before. No additional incumbrance appears to have

been placed upon the wharf by the defendants after the arrival

of the hay before it finally broke down.
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neglect : Story on Bailments, sec. 62 ; Foster v. Essex Bank, 1 7
1\fass. 500 [ 9 Am. Dec. 1 68 ] . The authorities do not concur in a
uniform tandard by which to determine what constitutes gro s
negligence i n a gratuitous bailee or depositary.
uch a baiJ ,
who receives goods to keep gratis, is under the lea t responsi
bility of any species of trustee. I f he keeps the goods as he
kee12s his myg, though he keeps his own negligently, he is not
answerabl e for them. He is only answerable for fraud, or that
gross negle ct which is evidence of fraud : Ju t. In t., l ib. 3, tit.
15, sec. 3 ; Coggs v. Bernard, 2 Ld. Raym. 909, 914 ; Foster v.
Essex Bank, si1pra; 2 Kent 's Com. 561, 562.
Judge Story, in his work on bailments, section 64; says : ' ' The
depositary is bound to slight diligence only ; and the measure
of that diligence is that de Tee of diligence which persons of 1
than common prudence, or inde cl of any prudence at all, take
of th ir own concern . The mea ure, abstractly considered,
has no reference to the p articular character of an individual ;
but it looks to the general conduct and character of a whole
class of per ons and o Sir William Jones has intimated on
some occa ion . ' ' H e cite Jone on Bailments, 2, 83 ; Tompkins
v. Saltmarsh, 1± Serg. & R. 275 ; Doorman v. Jenkins, 2 Ad. &
E L 256.
Both of the above rules, which on a strict analysis wil l not be
found in any essential point dis imilar, are subject, under some
circumstance , to modification. Thus when the bailor or de
p ositor not only know the general character and habits of the
bailee or depositary, but the p lace where and the manner in
which the goods depo ited are to be kept by him, he m ust be
p resumed to a sent, in advance, that his goods shall be thus
treated ; and if under uch cir.cum tances they are damaged or
lost, it is by reason of his own fault or folly. He shoul d not
have entru ted them with such a depositary, to be kept in such
a manner and place. Applying these principles to the case
under consideration, and whatever view we may take of the
extent of the plaintiff 's liabil ity by reason of his special con
tract, the result can not be doubtful . That it was the expecta
tion of both parties that the hay was to be shipped from the
defendants ' wharf is very apparent. That wharf was open to
the in pection of the world. The plaintiff had the same oppor
tunity to observe its condition as the defendants. The iron by
which it was ultimat ly carried down had been deposited upon
it months before. No additional incumbrance appears to have
been p laced upon the wharf by the defendants after the arrival
of the hay before it finally broke down.
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In view of all the facts in the ease, and independent of the

special contract testified to by Mr. Hamlin, we are of opinion

that the defendants are not liable. Therefore, according to

agreement, a nonsuit must be entered.
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In view of all the facts in the c ase, and independent of the
special contract testified to by Mr. Hamlin, we are of opinion
that the defendants are not liable. Therefore, according to
agreement, a nonsuit must be entered.

CHAPTEE IV.

B. OF GRATUITOUS LOANS.

See the cases in §§ 1, 3, 8, 14, 15.

11. OF MUTUAXi BENEFIT BAILMENTS.

CHAPTER V.

CLASSIFICATION AND GENERAL PRINCIPLES.

See the cases in § § 18, 33.
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C HAPTER IV.
B.

OF GRATUITO S LOANS.

See the cases in § § 1, 3, 8, 14, 15.

I I.

OF MUTUAL BENEFIT BAILMENT S.
CHAPTER V.
CLASSIFICATION AND GENERAL PRINCIPLES.

See the cases in § § 18, 33.

