VACATING, AMENDING. AND MODIFY-

ING THE JUDGMENT

BRONSON v. SCHULTEN, in U. S. Sup. Ct. I88I—I04 U. S.

(14 Otto) 410.

Motion dated Dec. 27, 1876, in the circuit court for the south-

ern district of New York, by I. VV. Schulten et al., to vacate a

judgment entered against Greene C. Bronson Aug. 5, 1800, for

money paid under protest to him, as United States revenue col-
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lector for the port of New York, by the plaintiffs. From an order

granting the motion of Lucretia Bronson as executrix of G. C.

Bronson brings error.

l\/IILLER, J. * * * [*413] It appears that the original suit was

BRONSON

v.

SCHULTEN, in U. S. Sup.
( 14 Otto ) 410.

Ct

1881-1 o..i

U.

S.

commenced in one of the state courts, Sept. 2, 1858, and afterwards

removed into the circuit court of the United States, where plain-

tiffs ﬁled a declaration containing the common counts. It appears

that they also served a bill of particulars, setting out seventy-four

entries of goods at the custom house, on which they had been

charged excessive duties by the defendant Bronson, which they

had paid under protest. The affidavit of Murray, a refund clerk

in the custom-house, states that in thirty-four of these entries the

sums which should have been allowed plaintiffs were omitted in
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the adjustment. * * * [*4I4]

VVe have thus a case in which plaintiffs sue for excessive

charges on account of these commissions paid on seventy-four

entries of goods, speciﬁcally set out in their bill of particulars. A

verdict is rendered in their favor ﬁxing the precise error under

which the excessive duty had been exacted, and leaving to a

referee to ascertain the amount due on each of these entries. The

referee reports as to all but thirty-four, nearly half, of these en-

tries, and as to them makes no report. A judgment is rendered in

conformity to the report, the money paid and accepted, and seven-

teen years afterwards the judgment is opened to correct the omis-

sion of these thirty—four entries.

VVe are of opinion that, if there was any mistake in the report

of the referee and in the judgment rendered thereon. it was so

clearly due to the negligence and inattention of plaintiffs or their

attorney, that no case is made for relief in any of the modes known

Motion dated Dec. 27, 1 876, in the circuit cou rt for the south
ern district of New York, by J. \V. Schulten et al., to vacate a
j udgment entered against Greene C. Bronson Aug. 5, 1860, for
money paid under protest to him, as United States revenue col
lector for the port o f New York , by the plaintiffs. From ::tn order
granting the motion of Lucret ia Bronson as executrix of G. C.
Bronson brings error.
MII.LER, J. * * * [ *4 1 3 ] It appears that the original suit was
commenced in one of the state courts, Sept. 2, 1 858, and afterwards
removed into the circuit court of the Un ited States, \\'here plain
tiffs filed a declaration containing the common counts. It appears
that they also served a bill of parti culars, setting out seventy-four
entries of goods at the custom house, on which they had been
charged excessive duties by the defendant Bronson, which they
had paid under protest. The affidavit of Mu rray, a refund clerk
in the custom-honse, states that in th irty- four of these er.tries the
sums which should have been allowed plaintiffs were omitted in
the adj ustment. * * * [ *4 1 4 ]
\Vc have thus a case in which plaintiffs s u e for excessive
charges on account of these commi ssions paid on seventy-four
entries of goods, specifically set out in their bill of particulars. A
verd ict is rendere d in their favor fixing the precise error under
which the excessive duty had been exacted, and leaving to a
re feree to ascertain the amount due on each of these entries. The
referee reports as to all but thi rty-four, nearly half, of these en
tries, and as to them makes no report. A j udgment is rendered i n
con formity t o the report, the money paid a n d accepted , a n d seven
teen years afterwards the j udgment is opened to correct the omis
sion of these thirty- four entries.
\Ve are of opinion that, if there was any mistake in t he report
of the referee and in the j udgment rendered thereon . i t was so
clearly due to the negligence and inattention o f plaintiffs or their
attorney, that no case is made for rel ief in any of the modes kno wn
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to the law, of correcting an erroneous judgment after the term at

which it was rendered.

Stress is laid upon the fact in argument that the referee was

one of the clerks in the custom-house, who had access to all the

books and papers of the office. It is probable he was selected by

both parties because of his familiarity with those accounts, but he

is not mentioned in the order of reference as such clerk or oﬂicer.

Any other person so appointed would have been permitted to ex-

amine the necessary books and papers, and in this matter he must

be held to be, as no doubt he was, an impartial referee, represent-

ing neither the collector nor the government which was to pay the

sum found due.

The plaintiffs had the same right to appear before him, exam-

ine his report and the evidence on which it was founded, to take

and urge to the court exceptions to it, as in case of any other refer-

ence. Nothing of the kind was done, and though it is here said

that no report at all was made as to thirty-four out of seventy—four

entries set out in plaintiff’s bill of particulars, no exception was

made to the report on that ground, nor any inquiry made as to

the reason for such omission. It is [*4I5] obvious that if this
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had been done, the error which is now complained of would have

been corrected before the report of the referee was conﬁrmed and

judgment rendered on it.

If, then, there was no question of lapse of time, or of the

power of the court over its own judgments after the term at which

they are rendered, and if this were a bill in chancery to set aside

this judgment on the ground of mistake, it is clear that no relief

could be granted, because of the negligence, carelessness, and in-

attention and laches of the plaintiffs, or of their attorne_v_, in the

matter. Does the power of the court over its own judgment, ex-

ercised in a summary manner on motion, after the term at which it

was rendered, extend beyond this?

In this country all courts have terms and vacations. The

time of the commencement of every term, if there be half a dozen

a year, is ﬁxed by statute, and the end of it by the ﬁnal adjourn-

ment of the court for that term. This is the case with regard to all

the courtsof the United States, and if there be exceptions in the

state courts, they are unimportant. It is a general rule of the law

that all the judgments, decrees, or other orders of the courts, how-

ever conclusive in their character, are under the control of the

court which pronounces them during the term at which they are

rendered or entered of record, and they may then be set aside,

vacated, modiﬁed, or annulled by that court.

t o the law, o f correcting a n erroneous j udgment after the term at
which it was rendered.
Stress is laid upon the fact in argument that the referee was
one of the clerks in the custom-house, who had access to all the
books and papers of the o ffice. It is probable he was selected by
both parties because of his familiarity with those accounts, but he
is not mentioned in the order of reference as such clerk or officer.
Any other person so appointed would have been permitted to ex
amine the necessary book s and papers, and in this matter he must
be held to be, as no doubt he was, an impartial referee, represent
ing neither the collector nor the government which was to pay the
sum found due.
The plaintiffs had the same right to appear before him, exam
ine his report and the evidence on which it was founded , to take
and u rge to the court exceptions to it, as in case of any other refer
ence. Nothing of the k ind was done, and though it is here said
that no report at all was made as to thi rty-four out of seventy-fou r
entries set out in plainti ff's bill of particulars, no exception was
made to the report on that ground, nor any inquiry made as to
the reason for such omission. It is [ *4 1 5 ] obvious that i f this
had been done, the error ·which is now complained of would have
been corrected before the report o f the referee was confirmed and
j udgment rendered on it.
I f, then, there was no question of lapse o f time, or o f the
power of the cou rt over its own j udgments a fter the term at which
they are rendered, and if this were a bill in chancery to set aside
this j udgment on the ground of mistake, it is clear that no relief
cou ld be granted , because of the negligence, carelessness, and in
attention an d laches of the plaintiffs, or of their attorne�·, in the
matter. Docs the power of the court over its own j udgment, ex- t
ercised in a summary manner on motion, after the term at which it \
was rendered, extend beyond this ?
In this country all courts have terms and vacation s. The
time of the commencement of every term , if there be hal f a dozen
a year, is fixed by statute, and the end of it b )• the final a d journ
ment o f the court for that term. This is the case with regard to all
the courts . of the United States, and if there be exceptions in the
state courts, they are unimportant . It is a general rule of the law
that all the j udgments, decrees, or other orders of the court�. how
ever concl usive in thei r character, are under the con trol of the
court which p ronounces them during the term at which they are
rendered or entered o f record , and they may then be set aside,
vacated , modified , or annulled by that court.
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hit it is a rule equally well established, that after the term

has ended all ﬁnal judgments and decrees of the court pass beyond

its control, unless steps be taken during that term, by motion or

otherwise, to set aside, modify, or correct them; and if errors exist,

they can only be corrected by such proceeding by a writ of error

or appeal as may be allowed in a court which, by law, can review

the decision. So strongly has this principle been upheld by this

court, that while realizing that there is no court which can review

its decisions, it has invariably refused all applications for rehear-

ing made after the adjournment of the court for the term at which

the judgment was rendered. And this is placed upon the ground

that the case has passed beyond the control of the court. Brooks

v. Railroad Company, I02 U. S. 107; Public Schools v. Walker,

[*416]9 Wall. 603: Brown v. Aspdcn, 14 How. 25;Camcr0n v.

.McR0brrts, 3 Wheat. 591 ; Slbbald v. United States, 12 Pet. 480;

United States v. The Brig Glamorgan, 2 Curtis, C. C. 236; Brad-

ford v. Patterson, 8 (I A. K. Marsh.) 464;Ballard v. Davis,

26 Ky. (3 Marsh.) 656.

But to this general rule an exception has crept into practice

in a large number of the state courts in a class of cases not well
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deﬁned, and about which and about the limit of this exception

these courts are much at variance. An attempt to reconcile them

would be entirely futile. The exception, however, has its founda-

tion in the English writ of error coram robis, a writ which was

allowed to bring before the same court in which the error was

committed some matter of fact which had escaped attention, and

which was material in the proceeding. These were limited gen-

erally to the facts that one of the parties to the judgment had died

before it was rendered, or was an infant and no guardian had ap-

peared or been appointed, or was a fume cowcrt and the like, or

error in the process through the default of the clerk. See Arch-

hold"s Practice.

In Rolle's r\l)t'l(l§.I€l]1Cﬂt, p. 749, it is said that if the error be

in the judgment itself. a writ of error does not lie in the same, but

in another and superior court.

ln Pickct’s Heirs v. Lcgerzeood. 7 Pet. I44, this court said

that the same end sought by that writ is now in practice generally

attained by motion, sustained, if the court require it, by athdavits;

and it was added, this latter mode had so far superseded the for-

mcr in the British practice, that Blackstone did not even notice the

writ as a remedy.

It is quite clear upon the examination of many cases of the

But it is a rule equally well established, that after the term
has ended all final j udgments and decrees of the court pass beyond
its control, unless steps be taken during that term , by motion or
otherwise, to set aside, modify, or correct them ; and if errors exist,
they can only be corrected by such proceeding by a writ of error
or appeal as may be al lowed in a court which, by law, can rev iew
the deci sion. So strongly has this principle been upheld by this
court, that while realizing that there is no court which can review
its decisions, it has invariably refused all applications for rehear
ing made af tcr the adjournment of the court for the term at which
the j udgm e n t was rendered. And this is placed upon the ground
that the case has passed beyond the control of the court. B ro o ks
v. Ra ilro ad Compa ny, 1 02 U. S. 1 07 ;

Public Schools v. IVaJk er,

A spden, q How. 25 ;Cam ero ll v.
JfcRobc rts, 3 \Vheat. 59 1 ; S ibb ald v. U11i t e d St a te s , 1 2 Pct. 480 ;
U n ited Sillies v. The Brig G la m o rgan, 2 Curtis, C. C. 236 ; B rad
ford v. Pat terso n , 8 Ky. ( I A. K. :Marsh . ) 464 ;Ballard v. Dai-is,
26 Ky. ( 3 J . J. l\farsh. ) 656.
But to this general rule an exception has crept into practice
in a large number of the state courts in a class of cases not well
defined, and about which and about the limit of this exception
these courts a r e much at variance. An at tempt to reconcile them
would b e en t i rely futile. The e x cepti o n, however, has its founria
tion in the English writ of error coram 'l 'o bis, a writ which was
al lowed to bring be fore the same court in which the error was
committed some matter of fact which had escaped attention, and
which was material in the proceeding. These were l imited gen
erally to the facts that one of the parties to the j u dgment had died
hc fore it was rendcrec!, or was an i n fant and no guard ian had ap
peared or been appointed, o r was a fem c CO'i 'ert and the like, or
error in the process t h ro ugh the default of the clerk . Sre A rc h 
bo!cl's Practice.
In Rol l e ' s Abridgement, p. 749, it is said that if the error be
in the j u dg m en t itself. a writ of error docs not lie in the same, but
in anotlwr and superior c ou rt.
In Picl.· et's Heirs v. L eger<mod, 7 Pct. 1 44. this court sa id
that the s ame end sought hy that writ is no w in p r a c t ic e genera l l y
atta i ned by motion , su stained, i f the court r eq u ire it, h y affidavits ;
: r n d i t was added , this latter mode had so far supe rsede(! t h e for
t1H'r in the D r i t i s h prac t i c e , that Black stone did not even notice the

[*416]9 \Vall. 6o3 : BroH•1i

w r i t as a remedy.

It is q u i t e

clear

v.

upon the

c x a m i n a t i ! l n r f m aiw

c a s e <:

of

thr;

�
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exercise of this writ of error coram 1/obis found in the reported

cases of this country, and as deﬁned in the case in this court above

mentioned, and in England, that it does not reach to facts submit-

ted to a jury, or found by a referee, or by the court sitting to try

the issues; and therefore it does not include the present case.

There has grown up, however, in the courts of law a tendency

to apply to this control over their own judgments some of the prin-

ciples of the courts of equity in cases which go a little further in

administering summary relief than the old-fashioned [*417] writ

of error coram vobis did. This practice has been founded in the

courts of many of the states on statutes which conferred a pre-

scribed and limited control over the judgment of a court after the

expiration of the term at which it was rendered. In other cases

the summary remedy by motion has been granted as founded in

the inherent power of the court over its own judgments, and to

avoid the expense and delay of a formal suit in chancery. It can

easily be seen how this practice is justiﬁed in courts of the states

where a system has been adopted which amalgamates the equitable

and common-law jurisdiction in one form of action, as most of

the rules of procedure do.
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It is a proﬁtless task to follow the research of counsel for the

defendants in error through the numerous decisions of the state

courts cited by them on this point in support of the action of the

circuit court. The cases from the New York courts, which go

farthest in that direction, are largely founded on the statute of

that state, and we are of opinion that on this point neither the stat-

utc of that state nor the decisions of its courts are binding on the

courts of the United States held there.

The Question relates to the 2Q'§t'Q[ gt the ggmts and not tg the

mode of procedure. It is whether there exists in the court the

authority to set aside, vacate, and modify its ﬁnal judgments after

the term at which they were rendered; and this authority can

neither be conferred upon nor withheld from the courts of the

United States by the statutes of a state or the practice of its

courts.

VVe are also of opinion that the general current of authority '

in the courts of this country ﬁxes the line beyond which they can-

not go in setting aside their ﬁnal judgments and decrees, on

motion made after the term at which they were rendered, far

within the case made out here. If it is an equitable power sup-

posed to be here exercised, we have shown that a court of equity.

on the most formal proceeding, taken in due time, could not, ac-

exercise of this writ of error coram vobis found in the reported
cases of this country, and as defined in the case in this court above
mentioned, and in England, that it does not reach to facts submit
ted to a j ury, or found by a referee, or by the court sitting to try
the issues ; and therefore it does not include the present case.
There has grown up, however, in the courts of law a tendency
to apply to this control over thei r own j udgments some of the prin
ciples of the courts of equity in cases which go a little further in
administering summary relief than the old- fashioned [ *41 7 ] writ
of error c o ra m vobis did. This practice has been founded in the
courts of many of the states on statutes which con ferred a pre
scribed and limited control over the j udgment of a court a fter the
expiration of the term at which it was rendered. In other cases
the summary remedy by motion has been granted as founded in
the inherent power of the court over its own j udgments, and to
avoid the expense and delay of a formal suit in chancery. It can
easily be seen how this practice is j ustified in courts of the states
where a system has been adopted which amalgamates the equitable
and common-law jurisdiction in one form of action, as most of
the rules of procedure do.
It is a profitless task to follow the research of counsel for the
defendants in error through the numerous decisions of the state
courts cited by them on this point in support of the action of the
circuit court. The cases from the New York cou rts, wh ich go
farthest in that direct ion , are largely founded on the statute of
that state, and we are of opinion that on this point neither the stat
ute of that state nor the decisions of its courts are binding on the
courts of the United States held there.
The 9 uestion relates to the power of the courts and not to the.
mode of procedure. It is whether there exists in the cou rt the
authority to set aside, vacate, and modify its final judgments after
the term at which they were rendered ; and this authority can
neither be con ferred upon nor withheld from the courts of tht
United States by the statutes of a state or the practice of its
courts.
\Ve are also of opinion that the general current of authority
in the courts of this cou ntry fixes the line beyond which they can
not go in setting aside their final j udgments and decrees, on
mot ion made after the term at \vh ich they were rendere<l , far
within the case made out here. If it is an equitable po wer s11p
posed to be here exerci sed, we have shown that a court of equity ,
on the most formal proceeding, taken in due time, could not, ac-
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cording to its established principles, have granted the relief wl1ich

was given in this case.

It is also one of the principles of equity most frequently relied

upon that the party seeking relief in a case like this [*418j must

use due diligence in asserting his rigl1ts, and that negligence and

laches in that regard are equally effectual bars to relief.

As we l1ave already seen, nothing hindered the plaintiffs from

discovering the mistake of which they complain for seventeen

years but the most careless inattention to the proceeding in which

they had claimed these rights and had them adjudicated.

There was here an acquiescence for that length of time iii the

correctness of a judgment which had been paid to them, when

the error, if any existed, only needed a comparison of their own

bill of particulars with the report of the referee, to be seen, or at

least to be suggested. Having been negligent originally, and hav-

ing slept on their rights for many years, they show no right, under

any sound practice of the control of courts over their own judg-

ments, to l1ave that in this case set aside.

It follows that the judgment of the circuit court must be

reversed, with directions that the order vacating the former judg-
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ment be set aside, and the motion of plaintiffs in that matter be

overruled.

So ordcrod.

GOLDREYER v. CRONAN, in Co1m. Sup. Ct. of Errors, July 24, 1903

—76 Conn. 113, 55 At]. 594.

TORRANCE, C. J. The complaint in this case alleged that the

defendant owed the plaintiff divers sums of money, the amount

of one of the items being $300. The trial court allowed this item

and disallowed the others. The case was tried at the .\lovember

term of the court in 1902, and decided at the January term, 1903,

to its established principles, have granted the relief which
was given in this case.
lt is also one of the principles of equity most frequcntl.v relied
upo n that the party seeking relief in a case like this [ *418] m u s t
use <luc diligence in asserting his rights, and that negligence an d
!aches in that rega rd are equally effectual bars to relief.
A s we have al ready seen, nothing hindered t h e plaintiffs from
discovering the mistake of which they complain for sev e n t e e n
years b u t the most careless inattention to the proceeding in which
they had claimed these rights and had them a d j ud i c a t e d .
There was here an acquiescence for that length of time in the
correctness of a j udgment which had been paid to them, when
t h e error, if any e x i sted, only needed a comp ari son of t h ei r own
bi l l of pa rti c ula r s with the report of the re fe ree, to be seen, or at
least to be suggested. Having been negligent o ri g i na l l y, and hav
i ng sl ept on their rights for many years, they show no right, under
a ny sou n d p r a c t i c e of the control of courts over their own j uclg
ments, to h a v e that in this c as e set aside.
I t f o ll ow s that the j u d gm e n t o f the circuit court must b e
reve rsed , w i th d i r e c tio n s that the order vacati11g the former j ud g
ment b e set aside, and the motion of plaintiffs in that matter b e
o v e rru le d .
cording

So o rdered.

the precise date of judgment being the 26th day of February,

1903. On that day the judge ﬁled in court a paper called “mem-

orauda on which judgment is based,” which. after reciting the

substance of the evidence in the case, stated that the court al-

lowed the $300 item and disallowed the others, and ended with

these words: “Judgment for plaintiff to recover $300, and costs.

GOLDREYER

v.

CRONAN, in Con n. Sup. Ct. of Errors, July
-76 Conn. I I J, 55 A tl. 5 94 .

24, 1903

J. Bishop. Judge.” On the same day the following entry was

made on the ﬁle in said case: “Judgment for the plaintiff to re-

cover Saoo. New Haven, February 26th, 1003. J. Bisliop,

Judge.”

ToRRA� CE, C . J. The com plaint in this case alleged that the
defendan t owed the plaintiff d ivers sums of money, the amount
of one of the i tems being $JOO. The trial court allowed t hi s item
and d i sallowed the others. The case was tried at the .N ovcmher
t e r m o f the co u rt in 1 902, and decided at the J a n u a ry term , 1 903 ,
t h e prec i s e da t e of j udgment being the 26th day of Fe b ru a ry ,
I <)OJ. On that d ay t h e j ud ge filed in co u r t a paper called "mem
oranda on which j u d gm e n t i s based , " which . a fter rec i t i n g the
substance of t h e evidence in t h e case, stated t h a t the co u r t al
l o \\' ed the $JOO i te m and d i sallowed the others, and ended with
th e se words : "Ju dgment for pla i n t i ff to recover $300, a n d costs.
!. Bish op , fudge." On the same day t h e fol l o w i n g e n t ry was
m a d e on the fi l e i n said case : "Judgmen t fo r the p l a i n t i ff to re
c o v e r � ·wo .
New Haven, Fehru a ry 26th , H)o3.
!. Bish op.
l11dgc."
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It does not appear that any formal judgment in accordance

with said memoranda was ever entered up, but on the 11th of -

March, 1903, the court ordered judgment for $400.50 in favor

of the plaintiff to be formally entered up, and this was done under

the following circumstances, as stated in the ﬁnding: “On March

2d, 1903, the plaintiff and defendant appeared in court, and Judge

Julius C. Cable, one of the judges of the court, directed the clerk

to call in Judge Bishop to hold said court. Said court was duly

opened by the sheriff, and thereupon the plaintiff orally moved

that the judgment be corrected by adding interest. The defendant

objected to such correction on the ground that the January term

of said court had ended, and the March term begun; and further,

that if the court had jurisdiction the plaintiff was not in law en-

titled to such interest; and further, that the plaintiff by his fail-

ure to prosecut<‘3”‘his suit with due diligence waived whatever

right if any he had to interest on the judgment. On March nth.

I903, the court granted said motion of the plaintiff, and corrected

said judgment, and added the interest, amounting to $100.50.”

It will thus be seen that the judge, through said signed mem-

oranda, announced in effect that he found the damages [*1I5]
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to be $300, and that he rendered judgment for the plaintiff for

that amount only, and costs of suit. After this the case was not

continued to the next term, not was it held for further considera-

tion or advisement, nor was any further action of the court neces-

sary to entitle the plaintiff to the entry of a formal judgment in

his favor for $300 damages and costs.

Assuming for the present that the entry of judgment thus

made was a true entry of the judgment actually rendered, we

must regard the judgment, for the purposes of this case, as one

ﬁnally disposing of the case until set aside or annulled by some

competent court of review. “The memorandum * * * must be

regarded as the ﬁnal act of the judge, the act which exhausted

the rcsidmmz of power over the cause after ﬁnal adjournment.”

.S‘tm'dcz'ant v. Stanton, 47 Conn. 579, 581. The case was ﬁnally

disposed of at the January term of the court, 1903.

Under these circumstances we think that what the trial court

did in this case in March must be regarded as having been done

at the March term of the court, 1903 (which by law began on

the second day of that month), and not as done at, or as of, the

preceding January term. The case, then, must be regarded as

one in which a ﬁnal judgment at one term was, at a subsequent

term, set aside and another judgment substituted therefor; and

196 casas ON JUDGMENTS, arc.

the ultimate controlling question in the case is whether the court

had the power to do this.

The plaintiff claims that on the 26th of February, 1903, the

court did in fact render judgment for $400.50, but that by a cler-

ical mistake a different and a smaller amount was entered up.

If the record sustains this claim, it may be conceded, for the pur-

poses of this case, that the court had the power to correct the

mistake at the succeeding term; or at-least that a new trial would

not be granted on account of its action i11 so doing. Mistakes

merely clerical, by which the judgment as recorded fails to agree

with the judgment in fact rendered, may be corrected at a term

subsequent to that in which the judgment was rendered, upon

proper notice to all concerned. Over its recorded judgments the

[*I16] court may exercise two powers: (1) Mower to correct

and amend the record so that it shall truly show what the judi-

cial action in fact was; (2) the power to set aside, annul and va-

cate such judgments. It is well settled that these powers may

be exercised during the term in which the judgment is rendered,

and, speaking generally, that the ﬁrst can be exercised at any

subsequent term; while as a rule the second cannot be so exer-
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cised, save under exceptional circumstances. Tyler v. Asfﬁnzeall,

' 73 Conn. 493, 47 Atl. 755, 54 L. R. A. 758; Wilkie v. Hall, 15

Conn. 32, 37; Weed v. Weed, 25 id. 337; Hall v. Paine, 47 id. 429;

Sturdevant v. Stanton, 47 id. 579; Bronson v. Schulten, 104 U. S.

4ro; Foster v. Redﬁeld, 50 Vt. 285; Maryland Steel Co. v. M ar-

ney, 91 Md. 360, 46 Atl. Rep. 1077; I Black on ]udg., Chap. 9,

§§ 153, 158, and cases there cited.

The case thus turns upon the question whether the claimed

mistake was a judicial one, in failing to include interest in the

judgment as rendered, or a clerical one, in failing to include in-

terest in the judgment as recordeB’. If the mistake was of the

former kind the court, upon the facts found, had no power to

correct the mistake at the March term. The claim that the mis-

take was a clerical one is based entirely upon the following part

of the ﬁnding: Upon the facts found in the paper called “mem-

oranda on which judgment is based,” the court found the issues

for the plaintiff “and allowed the item of $300, but in entering

the judgment, by oversight, inadvertence, and mistake, accident-

ally omitted to add thereto the interest from the time it fell due

to the date of the rendition of the judgment.” This is the only

ﬁnding upon this point, and, when read in the light of the other

parts of the record, we do not think it supports the contention
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the ultimate controlling question in the case is whether the court
had the power to do this.
The plaintiff claims that on the 26th of February, 1903, the
court did in fact render j udgment for $400.50, but that by a cler
ical mistake a different and a smaller amount was entered up.
If the record sustains this claim, it may be conceded, for the pur
poses of this case, that the court had the power to correct the
mistake at the succeeding term ; or at- least that a new trial would
not be granted on account of its action in so doing. Mistakes
merely clerical, by which the j udgment as recorded fails to agree
with the j udgment in fact rendered, may be corrected at a term
subsequent to that in which the j udgment was rendered, upon
proper notice to all concerned. Over its recorded j udgments the
( * 1 16] court may exercise two powers : ( 1 ) tJm gpwcr to correct
and amend the record so that it shall truly show what the j udi
cial action in fact was ; ( 2) the po�er to set aside, annul and va
cate such judgments. It is well settled that these powers may
be exercised during the term in which the j udgment is rendered,
and, speaking generally, that the first can be exercised at any
subsequent term ; while as a rule the second cannot be so exer
cised, save under exceptional circumstances. Tyler v. Aspinwall,
73 Conn. 493, 47 Atl. 755, 54 L. R. A. 758 ; Wilkie v. Hall, 1 5
Conn. 32, 37 ; Weed v. Weed, :J S id. 337 ; Hall v. Paiine, 47 id. 429 ;
Sturdn.1ant v. Stanton, 47 id. 579 ; Bron.son v. Schulten, 1 04 U. S.
4 1 0 ; Foster v. Redfield, 50 Vt. 285 ; Maryland Steel Co. v. Afar11ey, 9 1 Md. 36o, 46 Atl. Rep. 1 077 ; I Black on Judg., Chap. 9,
§§ 1 53, 1 58, and cases there cited.
The case thus turns upon the question whether the claimed
mistake was a j u <jis;ial one, in failing to include interest in the
judgment as rendered, or a clerical one, in failing to include in
terest in the j udgment as recorded. If the mistake was of the
former kind the court, upon the facts found, had no power to
correct the mistake at the M arch term. The claim that the mis
take was a clerical one is based entirely upon the following part
of the finding : Upon the facts found in the paper called "mem
-0randa on which j udgment is based," the court found the issues
for the plaintiff "and a11owed the item of $300, but in entering
the j udgment, by oversight, inadvertence, and mistake, accident
ally omitted to add thereto the interest from the time it fell due
to the date of the rendition of the j udgment." This is the only
finding upon this point, and, when read in the light of the other
parts of the record, we do not think it supports the content10n
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that the mistake was a mere clerical one. \IV hat does the phrase

“in entering the judgment,” as used in this ﬁnding, mean? It

can only mean the act of the judge in making the memoranda

signed by him; for the record does not show that any other

“entry” of the February judgment was ever made by anybody

at the January term of court. It may be conceded that the fair

inference from this ﬁnding is that the [*I17] court intended to

include interest in the judgment to be rendered, and to enter

such judgment in said memoranda; but the question is, does the

record show that the court did in fact render such judgment?

The ﬁnding, as we have seen, is in effect that in making the

signed memoranda the judge by mistake failed to include the in-

terest; but it does not say that judgment as actually rendered

did in fact include interest; and the record nowhere explicitly

states that important fact. A judgment, speaking generally, is

the determination or sentence of the law speaking through the

court; and it does not exist as a legal entity until pronounced,

expressed, or made known, in some appropriate way. It may be

expressed orally, or in writing, or in both of these ways, in ac-

cordance with the customs and usages of the court in which the
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judgment is rendered.

In the case at bar the February judgment was pronounced

in writing only in and by the signed memoranda of the judge.

There is no ﬁnding that it was ever otherwise pronounced or

made known. Before that entry was made the judgment had

no existence; when it was made, the judgment ﬁrst came into

being. The entry of it was thus the only expression of it, the onlv

declaration of it, ever made by the judge. It was both pronounced

and entered up, so to speak, in the same words and at the same

moment. Of necessity, then, the judgment “entered up” was the

same as the judgment actually pronounced. It thus clearly ap-

pears from the record, outside of the ﬁnding now under consid-

eration, that the entry of the judgment made by the judge

is a true record of the judgment actually rendered, and

cannot, in the nature of things, be other than a true record: and

we think there is nothing in that ﬁnding absolutely inconsistent

with this conclusion. \Vhen read in the light of the other facts

found, all that the ﬁnding can fairly be said to mean is, that the

court, by mistake, accidentally failed to include interest in its

signed memoranda; and that is equivalent to saying that the

court failed to include interest in its judgment. and also in its

record of it. \Ve think any other view of the ﬁnding is untenable

in view of the other facts set forth in the record. [*n8] It fol-

that the mistake was a mere c l erica l one. vVhat does the phrase
"in entering the j udgm ent , " as used in this finding, mean ? I t
can on l y mean the act o f the j udge in making t h e memoranda
s ig ne d by · him ; for the re co rd does not show that any ot h e r
" e n try '' of the February j udgment was ever made by anybody
at the Janua ry term o f court. It may be conceded that the fair
in ference from this finding is that the [ * 1 1 7 ] cou rt intended to
include interest in the j udgm e n t to be rendered , and to enter
such j udgment in said memoranda ; but the question is, does the
record show that the c ou rt did in fact render s uch j udgm en t ?
T he fi n di n g , as we have seen, is in effect that in mak in g t he
sig ne d memoranda the j udge by mi stake failed to include the in
teres t ; but it does not say that j udgment as actually r e n d ered
did i n fact include interest ; and the record n ow h e re ex plic i tly
states that i m po rtan t fact. A j ud gm ent, s peaki n g generally, is
the determination or s entenc e of the law speaking throug-h the
court ; and it does not exist as a legal entity until pronou n c ed,
expressed , or made known , i n som e a ppro p riat e way. It m a y be
e x pre ss e d o rally , or in writing, or in both of these ways, in a c
cordance with the customs and usages of the cou rt in which the
j udgment is ren d e r e d.
In the case a t b ar th e F eb ru ary j udgme nt was
i n w r i ti ng only in and by the signed memoranda o f the j udge.
There is no finding that it was ever otherwise pron oun c e d or
made known. B e fo re that en t ry w as ma de t h e j udgm e n t had
no existence ; when it was made , t he j udgm e n t first came into
being. The entry of it was thus the only e x pre s s ion of it, the only
declaration of it, ever made by t he j udge. It was both pronounced
and entere d up, so to speak, in the same words and at the same
moment. Of necessity, then, the j ud gm en t "entered up" was t he
same as the j udgm ent a c t uall y pronounced. It thus clearly ap
pears from the record , outside of the fi n d i n g now under consid
eration , that the entry of th e ju dgm e n t made by the j udge
is a tru e record o f t h e j udgmen t actually rendered , and
cannot, in the n a ture of th i n gs , be other than a true record : and
we think t here is nothi n g in that find i n g a b solutely incon si stent
with this conclusion . \\Then read in the li ght of the other facts
found, all that t h e finding can f a i rly be said to mean is, t hat tht"
court, by m istak e. acci d e n t a l l y failed to include interest i n its
signed memoranda : and that is eq ui v a l ent to sa y in g- that the
court failed to inc l u d e interest in its j udgment. and a l so in its
record of it. \Ve think anv other view of the finding- is tmten ahk
in view of the other facts � et forth in the rec o rd. [ * 1 1 8 ] It fol-
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lows that the court in March had no power to correct, amend, or

change the February judgment.

There is error, the Marcl1 judgment is set aside, and the

cause is remanded that judgment may be entered up as of Feb-

ruary 26th, 1903, for $300 and costs.

In this opinion the other judges concurred.

BARNES v. GROVE, Circuit Judge, in Mich. Sup. Ct., Oct. 24, 1893-

97 Mich. 212, 56 N. W. 599.

Mandamus by Mahala Barnes to restrain Grove from vacat-

lows that the court in l\Iarch had no power to correct, amend, or
change t h e Febru a ry j udgment.
There is error, the March j udgment is set aside, and the
cause is remanded that j udgment may be entered up as of Feb
ruary 26th , 1 903 , fo r $300 and costs.
J n this opin ion the other j udges concurred.

ing a decree in her favor.

- Hoomza, C. J. Relator obtained a decree upon a bill F213]

ﬁled by her in the Kent county circuit court, in ehancery, which

BARNES

decree was entered upon the 1st day of April, 1892. At the same

time a similar decree was made in a cause between Urial Barnes

and the same defendants, being heard upon the same proofs, and

in all respects similar to said ﬁrst—mentioned cause. One case

was made, settled, signed, and ﬁled in both causes, and separate

of ﬁve dollars was not paid in this case until October I 3, 1892.

Costs were taxed, and paid to prevent a threatened levy and sale
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on execution. The case of Urial Barnes was heard and reversed

by the Supreme Court, whereupon a petition for rehearing was

ﬁled by defendants. This petition was made promptly after the

decision of the Supreme Court was announced, but not until 14

months had expired after the entering of the decree. The cause

had not been enrolled.

It is contended by relator that the time during which the de-

fendants could apply for a rehearing was limited to the time with-

in which an appeal might have been taken. This is the rule laid

down in Benedict v. Thompson, \Valk. Ch. 446. The English

practice seems to have made enrollment the termination of the

period within which a rehearing could be granted. Danl. Ch. Pl.

& Pr. 1475. Until that time the decree was not considered a rec-

ord of the court, and might be altered upon rehearing. Id. 1019,

I475. The same rule appears to have prevailed in New York.

I Barb. Ch. Pr. 352. In some cases rehearings have been al-

lowed several years after the decrees were rendered. Danl. Ch.

Pl. & Pr. 1476, and cases cited. And the fact that the decree has

been carried into execution does not prevent a rehearing. Id.

1467, 1476.

But departures have been made from this practice under

GROVE, Circuit Judge, in Mich. Sup. Ct., Oct. 24, 18<)397 Mich. 2 1 2, 56 N. W. 599.

l\Iandamus by Mahala Barnes to restrain Grove from vacat
ing a decree in her favor.
HooKER, C. J. Relator obtained a decree upon a bill [ * 2 1 3 ]
filed by her i n the Kent county circuit court, in chancery, which
decree was entered upon the l st day of April, 1 892. At the same
tim e a similar decree was made in a cause between Urial Barnes
and the same def enclants, being heard upon the same proofs, and
in all respects similar to said first-mentioned cause. One case
was made, settled, signed, a11d filed in both causes, and separate
certificates were made, one entitled in each case. The appeal fee
of five dollars was not paid in this case until October l 3, 1 892.
Costs were taxed, and paid to prevent a threatened levy and sale
on execution. The case of U rial Barnes was heard and reversed
by the Supreme Court, whereupon a petition for rehearing was
filed by defendants. This petition was made promptly after the
decision of the Supreme Court was announced, but not until 1 4
months had expired after the entering of the decree. The cause
had not been enrolled.
It is contended by relator that the time during which the de
fendants could apply for a reheari ng was limited to the time with
in which an appeal might have been taken. This is the rule laid
down in Bei: cdict v. Thompson-, \Valk. Ch. 446. The English
practice seems to have made enrollment the termination of the
period within which a rehearing could be granted . Danl. Ch. Pl.
& Pr. 147 5 . Lntil that time the decree was not consi<lered a rec
ord of the court, and m ight be altered upon rehearing. Id. 1 0 19,
1475. T h e same rule appears to have prevailed in New York.
I D a rb. C h . Pr. 3 5 2. In some cases rehearings have been al
lowccl several vcars after the decrees were rendered. Danl. Ch.
Pl. & Pr. 1476� and cases cited. And the fact that tl�c decree has
heen carried into execution does not prevent a rehearing. Id.
1 467, 1 47 6.
But departures have been made from this practice under
·

certiﬁcates were made, one entitled in each case. The appeal fee

v.
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rules of court. Thus, by a rule of the English court of [*214,}

chancery, "a petition for a rehearing must be presented within a

fortnight after the order pronounced.” \Valk. Ch. 447. And the

decision in \Valker is based upon rule 105 of the court of chan-

cery of l\Iichigan, adopted to take effect January 1, I839. The

following is a copy of that rule:

“On ﬁling a bill of review, or other bill in the nature of a

bill of review, the complainant shall make the like deposit, or give

security to the adverse party in the same amount, which is or

rules of court. Thus, by a rule of the English court of [ *2 1 4]
chancery, "a petition for a rehearing must be presented within a
fortnight a fter the order pronounced ." \Valle Ch. 4-1- 7 . And the
deci sion in \\Talker is based upon rule 105 of the court of chan
cery of l\Iichigan , adopted to take effect January 1 , 1 839 . The
follow ing is a copy of that rule :

would be required on an appeal from an order or decree com-

plained of; and no such bill shall be ﬁled, either upon the dis-

covery of new matters or otherwise, without special leave of the

court ﬁrst obtained, nor unless the same is brought within the

time allowed for bringing an appeal.” See “Rules and Orders of

the Court of Chancery of the State of Michigan, Revised and Es-

tablished by the Chancellor in January, 1839.”

Under the settled doctrine that a bill of review was the rem-

edy, to the exclusion of a petition for rehearing, after enrollment,

it logically followed that the latter must be limited by this rule,

which was accordingly so held in the case of \Valker. Nine years
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after this case was decided the rigor of this rule was mitigated,

an exception being added as follows, viz., “except upon newly-

discovered facts or evidence.” In such cases it would seem that

bills of review could again be ﬁled as before. And in the “New

Rules,” adopted in 1858 by this court, the rule is still further

amended by adding the words, “unless upon reasons satisfactory

to the court.” See Chancery Rule No. IOI. This seems to have

restored the practice of permitting bills of review to be ﬁled in

proper cases after the time for appeal has passed. The limitation

being removed restores the old practice in relation to review and

rehearing, except as limited by the existing rule. Accordingly

we ﬁnd that in Warner v. Juif, 38 Mich. 667, this court notices

the want of excuse for delay in passing upon an application {*2I5]

for rehearing, which it would have had no occasion for doing

had the rule of 1839 been in force.

The respondent having the power to grant a rehearing, we

cannot interfere with his discretion, unless clearly abused. we

think this a proper case for its exercise.

The writ of mandamus will be denied.

The other justices concurred.1

1The petition for rehearing stated that the appeal fee was not paid

within 30 days for the reason that defendants’ solicitor desired that one

"On filing a bill of review, or other bill in the nature of a
bill of review, the complainant shall make the l ike deposit, or give
security to the adverse party in the same amount, which is or
would be requi red on an appeal from an order or decree com
plained of ; and no such bill shall be filed, either upon the d is
covery of new matters or otherwise, without special leave of the
comt first obtained, nor unless the same is brought within the
time allo wed for bringing an appeal. " See "Rules and Orders of
the Court of Chancery of the State of M ichigan, Revised an d Es
tabl ished by the Chancellor in January , 1 839. "
Cndcr the settled doctrine that a bill of review was the rem
edy, to the exclusion of a petition for rehearing, a fter enrollment,
it logically followed that the latter must be l imited by this rule,
which was accordingly so held in the case of \Valker. N ine years
after this case was decided the rigo r of this rule was mit igated,
an exception being added as follows, viz., "except upon newly
d i scovered facts or evidence. " In such cases it would seem that
bills of review could again be filed as before. And in the "New
Rule!'," adopted in 1 858 by this cou rt, the rule is still further
amended by adding the words, "unless upon reason s sat is factory
to the cou rt. " See Chancery Rule No. I O I . This seems to have
restored the practice of permitting bills of review to be filed in
proper cases after the time for appeal has passed. The limitation
being removed restores the old practice in relation to review and
rehea ring, except as limited by the existing rule. Accordingly
\Ve find that in 1¥arn er v . Ju i{, 38 Mich. 667, this court notices
the want of excuse for delay in passing upon an application { *2 1 5 ]
for reheari ng, which i t would have had n o occasion fo r doing
had the rule of 1 839 been in force.
The respon dent having the power to grant a rehearing, we
cannot interfere with his di scretion , unless clearly abused. \Ve
think this a proper case for its exercise.
The writ of mandamus will be denied.
The other j u stices concurred .1
1 The petition for rehearing stated that the appeal fee was not paid
within 30 days for the reason that defendants' sol icitor desired that one
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WALKER v. MOSER, in U. S. C. C. of App., Eighth Circuit, July 28,

19o2—54 C. C. A. 262, 117 Fed. 230.

LOCHREN, D. J. That an order granting or refusing a new

trial rests in the discretion of the trial court, and is not review-

WALKER

v.

MOSER, in U. S. C. C. of App., Eighth Circuit,
1902-54 C. C. A. 262, 117 Fed. 230.

July 28,

abl.e, has been the uniform holding of the federal courts. It is

needless to cite authorities, but many will be found in I Desty,

Fed. Proc. (9th Ed.) 661.

The argument that the decision of the motion for new trial

came too late, because made after the term had ended at which

the verdict was rendered, is not sound. A cause, and the parties

to it, are before the court until the end of the term at which the

ﬁnal judgment of the court is entered; and the juris-

diction of the court over the cause and the parties con-

tinues after such term, if during the term a motion respect-

ing the judgment is entertained or allowed, and held open

for further consideration. “It is a general rule of the law

that all judgments, decrees, or other orders of the courts, however

conclusive in their character, are under the control of the court

which pronounces them during the term at which they are ren-

dered or entered of record, and they may then be set aside, va-
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cated, modiﬁed or annulled by that court. But it is a rule, equally

well established, that after the term has ended all ﬁnal judgments

and decress of the court pass beyond its control, unless steps be

taken during that term, by motion or otherwise, to set aside, mod-

ify, or correct them.” Bronson v. Schulten, 104 U. S. 410, 415,

26 L. Ed. 997. “VVhatever parties are bound to take notice of at

one term they must follow to the next, if they are not, in some

appropriate form, dismissed from further attendance. In this

case the motion to allow a reargument went over as unﬁnished

business, and carried the parties with it. The proceeding was in all

material respects like a motion for a new trial ﬁled in time at one

term and not disposed of until the next. Under such circum-

stances a judgment or decree, although entered in form, does not

discharge the parties from their attendance in the cause. They

appeal should decide both cases, thus saving costs to the parties, and that

he believed that no advantage would be taken of this fact by eomplainant’s

solicitors until execution for costs issued: that thereupon such appeal fee

was paid, and defendants applied to the Supreme Court for leave to per-

fect the appeal, which was denied because of a want of authority to grant

such leave where the appeal fee was not paid within the statutory time;

and that since such denial no action has been taken, except the payment

of costs, defendants waiting to ascertain the result in the appealed case.

LocH REN, D. J.

That an order granting or refusing a new
trial rests in the discretion of the trial court, and is not review
able, has been the uniform holding of the federal courts. It is
needless to cite authorities, but many will be found in I Desty,
Fed. Proc. ( 9th Ed . ) 661.
The argument that the decision of the motion for new trial
came too late, because made after the term had ended at which
the verdict was rendered, is not sound. A cause, and the parties
to it, are before the court until the end of the term at which the
final j udgment of the court is entered ; and the j uris
diction of the court over the cause and the parties con
tinues after such term, if during the term a motion respect
ing the j udgment is entertained or allowed, and hel<l open
for further consideration. "It is a general rule of the law
"
that all j udgments, decrees, or other orders of the courts, however
conclusive in their character, are under the control of the court
which pronounces them during the term at which they are ren
dered or entered of record, and they may then be set aside, va
cated, modified or annulled by that court. But it is a rule, equally
well established, that after the term has ended all final judgments
and decress of the court pass beyond its control, unless steps be
taken during that term, by motion or otherwise, to set aside, mod
i fy, or correct them." Bronson. v. Schultcn, 104 U. S. 4rn, 4 1 5 ,
26 L. Ed. 997. "\Vhatever parties are bound t o take notice of at
one term they must follow to the next, if they are not, in some
appropriate form, dismissed from further attendance. In this
case the motion to allow a reargument went over as unfinished
business, and carried the parties with it. The proceeding was in all
material respects like a motion for a new trial filed in time at one
term and not disposed of until the next. Under such circum
stances a judgment or decree, although entered in form , does not
dic;charge the parties from their attendance in the cause. They
appeal should decide both cases, thus saving costs to t he parties, and t hat
he believed that no ad vantage would be taken of this fact by complainant's
solicitors until execution for costs is s ued : that thereupon such appeal fee
was paid, and defendants ap pl i ed to the Supreme C ourt for leave to per
fect th e ap p eal, which was denied because of a want .of authority to grant
such leave where the appeal fee was not paid within the statutory time ;
and that si n c e such denial no action has been taken, except the paymen t
o f costs, defendants w aiting to ascertain the result in the appealed case.
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must remain until all questions as to the ﬁnality of what has been

done are settled. The motion when entertained prolongs the suit,

and keeps the parties in court until it is passed upon and disposed

of in the regular course of proceeding.” Godda/rd v. Ordway,

IOI U. S. 745, 751, 24 L. Ed. 237.

The November term is ﬁxed by act of congress to begin on

the second Monday of that month. In 1900 it began on Novem-

ber 12th. The order entered at the October term, permitting the

motion for new trial to be ﬁled by November 15th, and the fact

that such motion was not disposed of at the October term, caused

it to go over as unﬁnished business to the November term, carry-

ing over the cause and the parties. Such would have been its

effect had judgment been entered at the October term upon the

verdict. But no judgment in the cause was entered at that term,

and the cause necessarily, and irrespective of the pending motion

for new trial, passed over to the November term for the entry of

judgment, and any other action that might be taken in the case.

[*233] The order granting a new trial, as entered of record

in this case, shows upon its face that it was made “at the Novem-

ber, A. D I900, term of said court, and on the 12th day of April,
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I901.” Counsel for plaintiffs in error argue that April 12, 1901,

could not have been in the November, I900, term because a term

ﬁxed by statute to be held at another place in the district on the

third Monday in January would intervene. But, if the business

of the November term made such course desirable, that term

might have been continued to a|date beyond the January term.

This court will not presume that the circuit court has committed

errors not made to appear, nor that it has falsiﬁed its records.

The court having at the proper time allowed the motion for new

trial to be ﬁled, it would pass from term to term as unﬁnished

business in the cause, until disposed of. It is unnecessary to con-

sider the effect of plaintiffs’ participation in the subsequent trials.

The judgment is affirmed.

must remain until all questions as to the finality of what has been
done are settled. The motion when entertained prolongs the suit,
and keeps the parties in court until it is passed upon and disposed
of in the regular course of proceeding. " Goddard v. Ord·way,
IOI u. S . 745, 75 1 , 24 L. Ed. 23 7 .
The I'\ ovember term is fixed by act of congress to begin on
the second l\fonday of that month. In 1900 it began on Novem
ber 12th. The order entered at the October term, permitting the
motion for new trial to be filed by November 1 5th, and the fact
that such motion was not disposed of at the October term� caused
it to go over as unfinished business to the November term , carry
ing over the cause and the parties. Such would have been its
effect had j udgment been entered at the October term upon the
verdict. But no judgment in the cause was entered at that term,
and the cause necessarily, and i rrespective of the pending motion
for new trial, passed over to the November term for the entry of
j udgment, and any other action that might be taken in the case.
[*233 ] The order granting a new trial, as entered o f record
in this case, shows upon its face that it was made "at the Novem
ber, A. D 1 900, term of said court, and on the 1 2th day of April,
1g>I ." Counsel for plaintiffs in error argue that April 1 2, 190 1 ,
could not have been i n the November, 1 900, term because a term
fixed by statute to be held at another place in the district on the
third Monday in Janua ry would intervene. But, if the business
of the November term made such course desirable, that term
might have been continued to a . date beyond the January term.
This court will not presume that the circuit court has committed
errors not made to appear, nor that it has falsified its records.
The court having at the proper time allowed the motion for new
trial to be filed, it would pass from term to term as unfinished
bu siness in the cause, until disposed of. It is unnecessary to con
sider the effect of plaintiffs' participation in the subsequent trials.
The j udgment is affirmed.

