,

-Is‘,

V.

NATURE OF PAR-TNER’S INTEREST IN

PROPERTY.

BANK vs. CARROLLTON RAILROAD.

United States Supreme Court, 1870.

11 Wall. 624, 20 L. Ed. 82.

Bill by the Fourth National Bank of New York against the

New Orleans and Carrollton R. R. 009; Beauregard, Hernan-

dez, Binder and Bonneval, to enforce the transfer claimed to

have been made to it by one Graham, under the circumstances

stated in the opinion. Beauregard had acquired a lease of

v.

the railroad, covenanting not to assign or sublet without the

consent of the directors. May and Graham signed the lease

as sureties for Beauregard. Immediately after obtaining the

lease, Beauregard, May and Graham entered into copartner-

NATURE OF PARTNER'S INTEREST
PROPER'l'Y.

m

ship for its equipment and management. About a year later

Graham assigned all his interest in the railroad and the part-

nership to complainant. Hernandez, Bender and Bonneval

claimed under a subsequent assignment from May, and denied

that when Graham assigned to complainanthe had anything
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to assign, being, as they claimed, merely a trustee for May.‘

BANK vs. CARROLLTON RAILROAD.

The court below dismissed the bill and the Bank appealed.

P. Phillips, for the appellant.

United States Supreme Court, 18'10.

J. A. ¢C- D. Campbell, for defendant.

S'ruo.\'(;, J. The effect of Graham’s assignment to the com-

11 Wall. 624, 20 L. Ed. 82.

plainant was, undoubtedly, to dissolve the partnership which

*See Case vs. Beauregard, post, -—, involving further litigation grow-

ing out of the same transactions.

Bill by the Fourtb National Bank of New York against the
New Orleans and Carrollton R. R. eo<?f Beauregard, Hernaltdez, Binder and Bonneval, to enforce the transfer claimed to
have been made to it by one Graham, under the circumstance:i
stated in the opinion. Beauregard bad acquired a lease of
the railroad, covenanting not to assign or soblet without the
consent of the directors. l\f ay and Graham signed the lease
as sureties for Beauregard. Immediately after obtaining the
lease, Beauregard, May and Graham entered into copartnersllip for its equipment and management. A bout a year later
Graham assigned all his interest in the railroad and the partnership to complainant. Ilernandez, Bender and Bonneval
claimed under a subsequent assignment from May, and denied
that when G1·abam assigned to complainant he bad anything
to assign, being, as they claimed, merely a trustee for l\lay. •
The court bel~w dismissed the bill and the llank appealed.

P. Phillips, for the appeJlant.
J. A. & D. Campbell, for defendants.
STno~G, J. The effect of Graham's assignment to the complainant was, undoubtedly, to dissolve the partnership which

•See Case tis. Beaur~gard, pmit, - , involvi11g further litigation ai;rowiDg out of the same transactions.
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had existed between Beauregard, May and himself, but it did

not make his assignee a tenant in com-mon with the other two

partners in the property of the ﬁrm. It seems to be assumed

on behalf of the complainant, that, in succeeding to Graham’s

rights, the bank acquired an ownership of the effects of the

ﬁrm jointly with Beauregard and May, and that, as Graham

had been an equal partner with them, his assignee, of course,

became the owner of one undivided third of the railroad lease

and other property of the ﬁrm. But this assumption is based

upon a misapprehension of the effect of the assignment. It

has repeatedly been determined, both in British and American

‘courts, that the property or eifects of a partnership belong to

the ﬁrm and not to the partners, each of whom is entitled only

to a share of what may remain after payment of the partner-

ship debts and after a settlement of the accounts between the

partners; consequently that no greater interest can be derived

from‘a voluntary sale of his interest by one partner, or by a
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sale of it under execution. West rs. Skip, 1 Ves. 239; Nicoll

rs. Zllumford, 4 Johns. Ch. 522; Doner vs. Stnuﬁcr, 1 Pa. 19$.

In Field rs. Taylor, 4 V es. J r. 396, it was said that “a party

coming into the right of partner” (in any mode, either by pur-

chase from such partner, or as a personal representative or

under an execution or commission of bankruptcy), “comes into

nothing more than an interest in the partnership, which can-

not be tangible, cannot be made available, or be delivered, but

under an account between the partnership and the partner,

and it is an item in the account that enough must be left for

the partnership debts.”

When, therefore, the Bank obtained from Graham the

assignment, which is the foundation of its claim in this suit,

it obtained thereby no ownership of the lease made by the

Railroad Company to Beauregard, and which he agreed to

hold for the beneﬁt of the ﬁrm, nor did it obtain any aliquot

part of it, or of any of the effects of the firm. The utmost.

extent of its acquisition was an interest in the surplus, if any,

which might remain after all the debts of the ﬁrm should be

paid, and after the liabilities of Graham to his copartners,

as such, should be discharged. It was not in the power of

Graham, by retiring from the ﬁrm in violation of the articles

of copartnership, either to introduce another partner or to

deprive the partners who remained of their right to have all

had existed between Beauregard, May and himsc>lf, but it did
uot make his assignee a tenant in common with the other two
partners in the property of the firm. It se(>ms to be assumed
on behalf of the complainant, that, in succe~ding to Graham's
rights~ tile bank acquired an ownerRhip of the efTt>cts of ~he
·firm jointly with Beauregard and )lay. and that, as Graham
had been an equal partner with them, his assignee, of course,
became the owner of one undivided third of the railroad lease
and other property of the firm. nut this assumption is based
upon a misappreh<>nsion of the effect of the assignment. It
has repeatedly been determined, both in British and American
·courts, that the property or effects of a partnership belong to
, 1he firm and not to the partners, each of whom is entitled only
~ to a share of whnt may N'main after payment of the partner·
~ ship debts and after a s<.'ttlement of the accounts between the
partners; consequPntly that no greater iute1·ei;;t can be derived
from· a voluntary sale of his inh>rest by one partner, or by a
' sale of it under execution. lf'rst rs. Skip, 1 Yes. 23!>; Nicoll
1·s. Mumforcl, 4 .Johns. Ch. 5:!2; Doner rs. Stauffer, 1 Pa. 198.
In Ffold i-.~. 'l'aylor, 4 Ves. Jr. 396, it was said that "a party
<'Oming into the right of partne1·" (hi any mode, either by pur·
chase from such partner, or as a personal representative 01·
under an execution or commission of bankruptcy), "comes into
nothing more than an interest in the partnership, which can·
not be tangible, cannot be made available, or be delivered, but
under an account between the partnership and the partner,
and it is an item in the account that enough must be left for
the partnership debts."
"'hen, therefore, the Ilank obtained from Graham the
assignment, which is the foundation of its claim in this suit,
it obtained thereby no ownership of the )case made by the
Railroad Company to Beauregard, and which he agreed t~>
hold for the benefit of the firm, nor did it obtain any aliquot
part of it, or of any of the c•fft•cts of the firm. The utmo~t
extent of its acquhdtion was an interest in the surplus, if any,
which might remain after nil the debts of the firm should be
paid, and after· the liabilities of Graham to his copartners,
as such, sl.10uld be diseharged. It was not in the power of
Graham, by rethfog from the firm in violation of the articles
of copartnership, either to introduce another partner or to
deprive the partners who remained of their right to have nil
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the partnership property held for partnership purposes. Inci-

dent to the right of the Bank to share in the surplus was a

order to ascertain if theie was any surplus It is true the

words of the assignment were very broad. It purported to

transfer all the estate, right, title and interest in the lease

made by the New Orleans and Carrollton Railro-ad Company

to Beauregard, to which the assignor might be entitled by

virtue of the articles of copartnei-ship, and also all his right

and interest in any _pr0perty and effects of the partnership, and

all debts to him from the partnership or any member thereof.

But no matter what its language, it is clear no more could

pass under it than the right of the assignor; and if, as we have

said, that was not a right to the speciﬁc articles of property

Qelonging to the ﬁrm, the Bank obtained no such right. \Vc

are not now speaking of the fact that, under his contract with

the Railroad Company, Beauregard had no right to transfer

the lease either to the partnership or to its members. The

Lright to enforce a settlement of the partnership accounts ll]

case does not require us to consider that inability. It is suf-'

ﬁcient that the complainant's right was only an equity to
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share in the surplus, if any, of the ﬁrm property after settle-

ment of the partnership accounts, and that this is a bill for

such settlement. Manifestly, then, it is incurably defective,

lbecause neither Graham nor May are made parties defendant

It is too plain for discussion that to such a bill all the men

\; 17‘

._,|

. . . 4' '1 '

bers of the ﬁrm are indispensable parties, for they are a ;"'t/,»:.':'~’¢

directly aiferted by any decree that can be made. w

How iitteily inipossible it is to ascertain what the Q(]l1ll_)

of the complainant is, with the present state of the record.

will appear more distinctly, if the provisions of the articles

of copartnership be coiisidercd. \\'hen it was formed, Beaii-

regard had obtained from the New Orleans and Carrollton

Railroad Company a lease of its railroad, with all of its rolling

stock and with its corporate privileges, for the term of twenty-

five years. Though the sole lessee, and prohibited by his con-

tract from assigning or underletting, it was, nevertheless.

agreed between him and his copartners that the lease should

be for their common beneﬁt; that May and Graham should

each advance $150,000 to carry on the enterprise of running thr-

road, and that Beauregard should take charge of, manage and

direct the undertaking for the mutual advantage of the parties,

x0 ‘T ,

-u

0/

/

the partnership property held for partnership purposes. Incij
dent to the right of the Bank to share in the surplus was a
right to enforce a settlement of the partnership accounts in
order to ascertain if there was any surplus. It is true the
words of the assignment were ve1·y broad. It purpo1·ted to
transfer all the estate, right, title and interest in the leas:•
made by the New Orleans and Carrollton Railroad Company
to Beauregard, to which the assignor might be entitled b.v
virtue of the a11:icles of copartnership, and also all his right
and interest in any .property and dTeds of the partnership, ancl
all debts to him from the partnership or any member thereof . .
But no matter what its language, it is clear no more could
i pass under it than the right of the assignor; and if, as we haw
\said, that was not a right to the speeific articles of propert.v
belonging to the firm~ the Bank obtained no such right. 'V1~
'fire not now speaking of the !net that, under liis contract with
the Railroad Compan.v, Beauregard had no right to transfer
the lease Pither to the part11e1·1.:,hip or to its membe1·s. Th<'
case does not require us to consider that inabiliry. It is suf:
fici1'nt that the complainant's right was only nn equity to
share in the surplus, if any, of the firm pro1wrty after sc>ttle·
ment of the pat'tneri-;hip aeconnts, and that this is a bill for
such settlem~nt. Manifestly, then, it is incurably defediv~
lbecause 1with<'t' Graham nor -'fay are made parties dc>fendan..!J~t ---:-,~
It iR too plain for discussion that to such a bill all the men -l•t"'~ '~. . .;,, '.
hers of the firm are indi~pf'n~able parties, for they are a
"l-i;/~ • >0 '
~C'i(,:''"'
direct]~· afft><'t Ptl by any d(•c1·ee that can be made.
~ ~1 '
How nttt~rly imposs_ible it is to ascertain· what the eqnily
./
of the complainant h1, with the present state of the record.
will appenr more distindly, if the provisions of the article~
of copartnership be con~ide1·ed. ""hen it was formed, Bea111·egar<l had ohtained from the New Ol'leans and Carrollton
Railroad Company a lease of its railroad, with all of its rolling
i.tock and with its corporate priYilegPs, for the term of twentJfive years. Though the sole lessec.·, and prohibited by his contract from assigning or underletting, it was, nevertheles~.
agreed between him and his copa1·tners that the lease shonlc1
he for their c:ommon lJClnetit; that .May and Graham shoulcl
each advm1ce ~l :j0,000 to carry on the enterprise of running thr·
road, and that Beauregard should take charge of, manage an<)
direct the un<tf>rtaking for thC' mutual advantage of the parties,

l

,.

150 Osszs on PARTNERSHIP.

150

OASES O.N P A.RTN ERSHIP.

at a ﬁxed annual salary, selecting and appointing his own

assistants. It was agreed that the money advanced, with

eight per cent, interest, should be repaid from the annual prof-

its of the enterprise, and that the remainder of the net proﬁts

should be equally divided between the partners, and that all

losses should be equally borne by them. The contract evi-

dently contemplated that the property of the ﬁrm and the

management of its affairs should be in the hands of Beaure-

gard. Books were to be kept, showing not only all money

received and expended, but also all purchases made on account

of the copartncrship; and monthly tatements of amounts

received and expended were required to be furnished by Beau-

regard to May and Graham. lt was also agreed that the part-

nership should continue twenty-ﬁve years from the date of the

lease, which was April 12, 1866. Now, it is quite possible

that on settlement of the accounts, Graham may be found

indebted to the ﬁrm, or to his copartners, and that the court

would be required thus to decree.

' How can such a decree be made when he is no party to the

record? ()r it might appear that May is a large debtor to the
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ﬁrm. How can any decree be made against him? How can

anydecree be made that will not prejudice one or the other of

these partners? And yet, whether the Bank complainant has

any interest or not—whether it acquired anything under

Graham‘s assignment—-can be determined only by a ﬁnal and

conclusive settlement of the partnership accounts between all

the partners, two of whom are not parties to this suit.

It is argued, however, on behalf of the appellant, that even

if May and Graham were necessary parties, the bill should not

have been dismissed, but that the complainant s_hould have

been allowed to bring in new parties by a supplemental bill.

It is, doubtless, the general rule that a bill in chancery will

not be dismissed for want of proper parties; but the rule is

not universally true. It rests upon the supposition that the

fault may be remedied, and the necessary parties supplied.

Vi/‘hen this is impossible, and whenever a decree cannot be

made without prejudice to one not a party, the bill must be

dismissed. Nothing is to be gained by retaining it, when it is

certain that the complainant can never be entitled to a decree

in his favor. Note 5. sec. 541, Story, Eq. I’l.; Shields rs. Bar-

row, 17 How. 130; [58 U. R. X. V. 138]. In the present case we

nt a fixed annual salary, selecting and appointing bis own
assistants. It was agre-ed that the money advanced, with
eight per cent, interest, should be repaid from the annual prof~
its of the enterprise, and that the remainder of the net profits
should be equal1y divided between the partners, and that all
losses should be equal1y borne by them. The contract evidently contemplated that the property of the firm and the
management of its affairs should be ill the hands of Beauregard. Books were to be kept, showing not only all money
received and expended, but also all purchases made on account
of the copartnership; and monthly statements of amounts
received and expended were required to be furnished by Beauregard to May and Graham. It was also agreed that the partnership should continue twenty-five years from the date of the
lease, which was April 12, 18GG. Now, it is quite possible
that on settlem~nt of the accounts, Graham may be found
indebted to the firm, or to his copartners, and that the court
would be re<1uired thus to decree.
· How can s11d1 a decree be made when be is no party to the
record? Or it might appear that .!\fay is a large debtor to the
firm. How can any decree be made against him? How can
any decree be made that will not prejudice one or the other of
these partners? And yet, whether the Bank complainant has
any interest or not-whether it acquired anything under
Graham·s assignment-can be determined only by a final and
conclusive settlement of the partnership accounts between all
the partners, two of whom are not parties to this suit.
It is argued, however, on behalf of the appellant, that even
if May and Graham were necessary parties, the bnI should not
have been dismissed, but that the complainant s!10uld have
been allowed to bring in new parties by a supplemental bill.
lt is, doubtless, the general rule that a bill in chancery will
not be dismissc>d for want of proper parties; but the rule is
not universally true. It rests upon the supposition that the
fault may be remedied, and the nc>cessary parties supplied.
When this is impoRRibJe, and wheneYer a decree cannot be
made without prejudice to one not a party, the bill must be
dismissed. Nothing is to be gained by retaining it, when it is
certain that the complainant can never be entitJc>d to a decree
"In his favor. Not" n. ~"'~- !>41, Story, Eq. PL; Shields vs. Bar1·ow, 17 llow. 130; [G~ TT. R. X. V. 1:-JS]. ln tlw prP~ent case we
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all the partners are made parties. But if both May and Gra-

ham had been made parties defendant, the circuit court would

have had no jurisdiction of the case. It is said Graham might

have been made a coplaintiif. Perhaps he might and had

application been made in due season for such an amendment

of the bill, it might have been the duty of the circuit court

to grant it. But no such application was made. The com-

plainants chose to stand upon their case as they presented it.

Possibly they never would have sought to bring in the neces-

sary parties. The defendants could not bring them in. New

parties cannot be brought into a cause by a cross-bill (Shields

vs. Barrow, supra), and had the bill not been dismissed, it must

have been left at the option of the complainants whether the

case should ever be brought to a ﬁnal decree.

Under these circumstances, there was no reason for retain-

ing the bill.

It is insisted, however, that the court erred in dismissing

the bill, reserving only a right to sue Beauregard, May and

Graham, for a settlement of the partnership between them
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prior to the 1-tth and 16th of May, 1367. Yet if the right

acquired by Graham’s assignment was, as the authorities

show, not an ownership of the speciﬁc effects of the~partner-

ship, but only a right to share in the surplus remaining after

the settlement of the partnership accounts and the payment

of all debts, as well as the just claims of the several partners,

it is clear there can be in the complaint no equity against the

Railroad Company, or against Hernandez, Binder or Bonneval,

who have succeeded to May’s rights (not his obligations), if

they have not to Graham’s. No fraudulent confederacy is

charged in the bill. At most, according to the coinplainant’s

own showing, they are purchasers of property that belonged

to the ﬁrm. There was, therefore, not' only a want of indis-

pensable parties, a want which cannot be supplied without

ousting the jurisdiction of the court, but a misjoinder of the

defendants, a misjoinder apparent upon the face of the bill.

Hence the decree of the circuit court was correct.

The decree of the circuit court is aﬂirmed.

Nora: See Mechem‘s Elem. of Pal-tn., § 97, el seq.

have seen that no decree for an accoun~ can be made, until
all the partners are made parties. But if both May and Gra·
ham had been made parties defendant, the circuit court would
have had no jmisdiction of the case. It is said Graham might
have been made a coplaintiff. Perhaps he might and had
application been made in due season for such an amendment
of the bill, it might have been the duty of the circuit court
to grant it. Bnt no such application was made. The complainants chose to stand upon their case as they presented it.
Possibly they never woultl have sought to bring in the necessary parties. The defendants could not bring them in. New
i>arties cannot be brought into a cause by a cross-bill (Shields
n. Barrow, supra), and had the bill not been dismissed, it must
have been left at the option of the complainants whether the
ease should ever be brought to a final decree.
Under these circumshmees, there was no reason for retain·
ing the bill.
It is insisted, however, that the court erred in dismissing
the bill, reserving only a right to sue Beauregard, May and
(}raham, for a settlement of the partnership between them
prior to the Hth and 16th of l\Iay, 1867. Yet if the right
acquired by Graham's assignment was, as the authorities
show, not an ownership of the specific effects of the -partnership, but only a right to share in the surplus remaining after
the settlement of the partnership .accounts and the payment
of all debts, as well as the just claims of the several partners,
it is clear there can be in the co\nplaint no equity against the
Railroad Company, or against Hernandez, Binder or Bonneval,
who have sucreeded to May's rights (not his obligations), if
they have not to Graham's. No fraudulent confed~racy is
charged in the bill. At most, according to the complainant's·
own showing, they are purchasP.rs of property that belonged
to the firm. There was, therefore, not· only a want of indispensable parties1 a want which cannot be supplie.d without
ousting the jurisdiction of the court, but n misjoinder of the
defendants, n misjoinder apparent upon the face of the bill.
Hence the decree of the circuit court was correct.
The decree of the circuit court is affirmed.
NOT.I!:: See .Mechem'e Elem. or Partn., § 07, et acq.
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STA ATS vs. BRISTOW.

Court of Appeals of New York, 1878.

73 N. Y. 264.

Staats brought this action against Bristow, who was the

assignee of Stockbridge & Martin, to establish the title which

plaintiff claimed in the property of that ﬁrm now in defend-

ant’s possession. Plaintiﬁ‘ relied upon his purchase at a sher-

iif’s sale.

STAATS vs. BRISTOW.

Other facts appear in the opinion.

Defendant had judgment below.

Court of :Appeals of New 1·ork, 1878.

(7. H. B0-1‘l1lig(l7l and W. W. Niles, for appellant.

John E. Parsons, for respondent.

78 N. Y. 264.

Fonmm, J. The defendant had the possession of certain

personal property, to which the plaintiff claims that he was

entitled. It was, of course, incumbent upon the plaintiff to

show and establish his title. He showed that he was the pur-

chaser at a sheriffs sale. The certiﬁcate given by the sheriff

does not say that the plaintiff bought the property itself; it

says that he bought. only, all the right, title, and interest

which Joseph Stockbridge had in it on the 30th November,
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1874. The sheriﬂ"s return on the execution upon which he

sold is the same. The execution on which the sale took place

directed a sale of the property of the defendants therein

Staats brought this action against Bristow, who was the
assignee of Stockbridge & Martin, to establish the title whieh
plaintiff claimed in the prop<>rty of that firm now in defen<lant's possession. Plaintiff relied upon his purchase at a sheriff's sale.
Othc>r facts appear in the opinion.
Defendant had judgment below.

named, who were the Stockbridge above named, and his

copartner, Martin; but the properly pointed at was what they

C. H. Rannigan and W. W. Niles, for appellant.

owned, or either of them owned, on a day named, to wit: on

the 9th December, 1974; and before that day, to wit: on the

Jolin E. Parsons, for respondent.

fourth day of that‘ month, the defendants in the execution had

assigned the property to the defendant in this action in trust

for all of their creditors.

So it is apparent that the plaintiff did not buy the property

itself, speciﬁcally; but only the interest, right, and title which

Stockbridge had in it. Now the interest which he had in it

was that of one of two partners; as the property was part of

Fournn, J. The defendant had the possession of certain
personal prop<>rty, to which the plaintiff claims that he was
entitled. It was, of course, incumbent upon the plaintiff to
show and establish his title. He showed that be was the purchaser at a sheriff's sale. The certificate given by the sheriff
does not say that the plain1 iff bought the property itself; it
says that he bought, only, all the rig-ht, title, and interest
which Josc>ph Rtockhridge hncl in it on the 30th November,
1874. The sheriff's return on the execution upon which he
sold is the same. The execution on which the sale took place
directed a sale of the property of the defendants therein
named~ who were the Stockbridge above named, and his
copartn<"r, ~Jartin; but the' l'roperty pointed at was what th<'y
owned, or either of them ownr-<l, on a day named, to wit: ou
the !)th December, 1~74; and before that da,r, to wit: on tlu•
fourth day of that month, the defendants in the execution ha<l
assigned the property to the defendant in this action in trust
for all of their creditors.
So it is apparent that the plaintiff did not buy the propert.v
itself, specificnllJ'; but only the interest, right, and title whkh
Stockbridge bad in it. Now the interest which be had in :.t
was that of one of two partners; as the property was part of

r
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the assets of a copartnership ﬁrm of which he was a member.

The interest of a member of such a ﬁrm in the assets of it is

the share to which he is entitled by the terms of the copartner-

ship, in the surplus of those assets remaining after all partner-

ship debtsLa_x;e_tully paid. It appears in this case that the ﬁrm

was insolvent; that its debts much exceeded its assets; that

there never could arise a surplus. So the interest of Stork-

bridge, as an individual, in this property was nothing; and so

the plaintiff got nothing by his purchase.

The force of these views is resisted by the plaintiff thus:

It is claimed, and rightly, that one partner may sell and trans-

fer the entirety of any particular personal etfects and property

of the partnership for purposes within the scope of the busi-

ness, and can make sale to a creditor of the ﬁrm in payment

of a debt due, without the knowledge or consent of another

partner, though the ﬁrm be insolvent and thereby a preference

be given to the creditor vendee. Then, it is claimed that the
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law may do whatever one partner can do. Let it be granted

that it may, for this occasion, though we do not concede it as

a universal principle. The law has not in this case undertaken

to do that. The attachment, under which it is claimed that the

ﬁrst step was taken toward doing that, was not against this

property specifically, nor was it against the property of the

firm. It was against the property of Stockbridge. What was

the property of Stockbridge? It was what he owned in indi-

vidual right, and it was his interest in the property of his part-

nership. What that interest was /has already been shown.

So that the law did not undertake to do, nor has it done, more

than to sell for the beneﬁt of a ﬁrm creditor the property of

Stockbridge. We speak now of what was done by virtue of{

the attachment alone. The action was against both partners,

and both were brought into court. But if both had not been

brought into court, and judgment had been got, and execution

issued directed-to be levied upon the sole property of the one

served, and upon the joint property of both, the law would

have undertaken to do what we admit one partner can do; and

if this joint property had been levied upon before the assign-

ment to defendant, and had been sold to the plaintiffs in the

execution, or to one of them, and the avails paid over, the

law would have succeeded in doing just what one partner

could have done. The law must seek the end desired by the

20

the assets of a copartnership firm of which he was a member.
The interest of a member of such a firm in the assets of it is
the share to which he is entitled by the terms of the copartnership, in the surplus of those assets remaining after all partnei·~i.P deb!!_~~e }ully p~_!d. It appears in this case that the firm
was insolvent; that its debts much exceeded its assets; that
there never could arise a surplus. So the interest of Stockbridge, as an individual, in this property was nothing; and so
the plaintiff got nothing by his purchase.
The force of theRe views is resisted by the plain tiff thus:
It is claimed, and rightly, that one partner may sell and transfer the entirety of any pnrticular personal effects and property
of the partnership for purposes within the scope of the business, and can make sale to a creditor of the firm in payment
of a debt due, without the knowledge or consent of anotlw1·
partner, though the firm be insolvent and the1·eby a preference
be given to the creditor vendee. Then, it is claimed that the
law may do whatever one partner can do. Let it be granted
that it may, for this occasion, tl1-0ugh we do not concede it as
a universal principle. .'l'he law has not in this case undertaken
to do that. The attachment, under which it is claimed that the
first step was taken toward doing that, was not against this
property specifically, nor was it against the property of the
fjrm. It wns against the property of Stockbridge. 'Vhat was
the property of Stockbridge? It was what he owned in individual right, and it was his interest in the property of his partnership. What that int<'rest was })as akeady been show1i.
So that the law did not undertake t6' do, nor has it done, nto1·(•
{ than to sell for the benefit of a firm creditor the property of
Stockbridge. ·we speak now of what was done by virtue of(
the at. taclnnent alone. The action was against both partners,
and
both were broug-bt into court. But if both had not been
(
brought into court, and judgment had be<'n got, and execution
issued <lirected.to be leYied upon the sole property of the one
served, and upon the joint property of both, the law woultl
have undertaken to do what we admit one partner can do; and
if this joint property had been levied upon before the assign·
ment to defendant, and had been sold to the plaintiffs in the
execution, or to one of them, and the avails paid oYer, the
law would have succeeded in doing just what one partner
could have done. The law must seek the end desired by the
20
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legal path, just as the single partner must. That path was

not by an attachment against the property of one partner who,

by his personal situation, was obnoxious to that process. That

could issue, but not against joint property; only against indi-

vidual property; and individual property was only the interest

in 0. surplus.

These views do not conflict with Van Brunt vs. Applegate, 4-1

N. Y. 544,- on which the appellant much relies, and we do not

express any opinion upon what was there held.

The judgment appealed from should be aﬂirmed.

Non-2: For other cases, see Mechem’s Elem. of Partn., §§ 99, 100.

SINDELARE vs. \VALKER. _

Supreme Court of Illinois, 1891.

137 Ill. 43. 27 N. E. Rep. 59, 81 Am. Sis. Rep. 353.

The plaintiff Sindelare and one Hubka had been partners in

legal path, just as the single partner must. That path was
not by an attachment against the property of one partner who,
by his personal situation, was obnoxious to that process. That
could issue, but not against joint property; only against individual property; and individual property was only the interest
in a surplus.
These views do not conflict with Van Brunt vs ..4.pplegate, 44: ·
N. Y. 544, on which the appe11ant much relies, and we do nut
express any opinion upon what was there held.
'l'he judgment appealed from should be affirmed.

the dry goods business, and while so they gave a chattel mort-

gage on their stock to Walker. Sindelare brought this action

Nou: For other cases, see Mechem'e Elem. of Partn., §§ 00, 100.

against Walker and Hubka (though he discontinued as to the

latter), charging that by collusion between them there had been

0. fraudulent foreclosure of the mortgage by \Valker and a pur-

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:07 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

chase of the stock by Hubka, and that thereby he, the plaintiff,

had been wrongfully deprived of his interest in the goods,

proﬁts and good will of the business.

BINDELARE vs. WALKER.

The court below sustained a demurrer to his declaration, and

he brought error.

Jones d3 Luslc, for plaintiff.

Supreme Court of Illinois, 1891.

Trumbull, Willits, Robbins d3 Trumbull, for defendant.

“’1LK1>z, J . (After stating the facts.) There is no averment

137 Ill. 43, 27 N. E. Rep. 59, 81 Am. St. Rep. 8j3.

that the copartnership between plaintiff and Hubka has been

dissolved, or any settlement whatever had of their partnership

affairs. The declaration, therefore, not only fails to show any

individual title or ownership in plaintiff to said property, part-

nership business, or the proﬁts or good will thereof, which

The plaintiff Sindelare and one Hubka bad been partners in
the dry goods business, and while so they gave a chattel mortgage on their stock to "'alker. Sindelare brought this action
against Walker and Hubka (though he discontinued as to the
latter), charging that by collusion between them there had been
a fraudulent foreclosure of the mortgage by \Valker and a purchase of the stock by Hubka, and that thereby he, the plaintiff,
bad been wrongfully dE>prived of his interest in the goods,
profits and good will of the business.
The court below sustained a demurrer to his decl~ration, and
be brought error.

Jones & Luslc, for plaintifJ.

'l'rmnbull, Willits, Robbins & Trumbull, for defendant.

"r

1r,mN, J. (After stating the facts.) There is no averment
that the copartnership between plaintiff nnd Hubka has been
dissolved, or any settlement wlrntever had of their partnership
affairs. The declaration, therefore, not only fails to show any
individual title or ownership in plaintiff to said property, partnership business, or the 1>rofits or good will thereof, which

ROBINSON BANK vs. Mi1.1.nn. 155

ROBINSON BANK VS. MILLER.

1.)5

he says he lost, but affirmatively discloses a state of facts

from which it appears that he had only a coniinunity of inter-

est therein with his partner, "ho consented to said transfer

and all that was done by defendant. A partner’s right to part-

nership property is an ownership of all the assets of the ﬁrm,

subject to the ownership of every other copartner, all the part-

ners holding all of the ﬁrm assets subject to the payment of

the partnership debts and liabilities: Parsons on Partnership,

350. Qt is clear, therefore, that the individual interest of one

partner in the ﬁrm property and business can only be ascer-

tained by a settlement of the partnership} Bopp vs. F037, 63

Ill. 540; Chandler vs. Lincoln, 52 Ill. 77; Jlcnagh vs. Whitwell,

52 N. Y. 146 ; 11 Am. Rep. 683. This rule applies to the interest

of a partner in the proﬁts or good will of the partnership busi-

ness, as well as to the tangible assets of the ﬁrm. Until plaint-

iff’s actual interest in the partnership has been determined,

there can be no ascertainment of his damages: Buckmastor

cs. Gozccn, 81 Ill. 153; Sweet vs. Morrison, 103 N. Y. 235.

\Ve are clearly of the opinion that, on the facts stated in his

declaration, plaintiff has no standing in a court of law. ' '
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Allirmed.

Nona: See Mechem‘s Elem. of Partn., §§ 07, 99, 226.

/

ROBINSON BANK vs. MILLER.

Supreme Court of Illinois, 1894.

153 Ill. 244, 46 Am. St. Rep. 883, 27 L. R. A. 449, 38 N. E. Rep. 1078.

This was an action by the Robinson Bank to set aside three

mortgages. The defendants by cross-bill asked for a fore-

closure of these mortgages. The court below set aside one

mortgage and foreclosed the others. John S. Emmons, Frank

he says he lost, but affirmatively discloses a state of facts
from which it appears that he had only a comi;g_!!_l!ity _of inter- _
est therein with his partne.1', ~·ho consented to said transfer
and all that was done by defendant. A partner's right to partnership property is an ownership of all the assets of the fh'ru,
subject to the ownership of every other copartner, all the partners holding all of the firm assets subje.ct to the payment of
the partnership debts and liabilities: Parsons on Partnership,
::mo. (It is clear, therefore, that the individual interest of one
partner in the firm property and business ean only be aecer- .
tained by a settlement of the partnership:) Bopp VB. Fo{IJ, G3
111. 540; Chandler vB. Lincoln, 52 Ill. 77; Jfenagh i:B. Whitwell,
52 N. Y.146; 11 Am. Hep. 683. 1'his rule applies to the interest
of a partner in the profits or good will of the partnership busi·
ness, as well as to the tangible assets of the firm. Until plaintiff's actual interest in the partnership has been determine<l,
there can be no ascertainment of his damages: Buckmaster
1:8. Gowen, 81 Ill. 153; Succt vs. Morrison, 103 N. Y. 235.
'Ve are clearly or the opinion that, on the facts stated in his
declaration, plaintiff has no standing in a court of law. • •
Aftirmed.

O. Miller and John Newton owned undivided interests in a

milling property of four acres. They afterwards, by oral

No-rE: See Mechem's Elem. of Partn., §§ D7, D9, ~().

agreement, entered into partnership to operate the mill under

the ﬁrm name of Newton, Emmons & Miller. John S. Enimons

borrowed $1,800 of the Robinson Bank on a note endorsed by

ROBINSON BANK vs. MILLER.
Supreme Courl of Illinois, 1894.
1~3

Ill. 244, 46 Am. St. Rep. 8S3, 27 L. R. A. 449, 88 N. E. Re-p. 10i8.

This was an action by the Robinson Bank to set aside three
mo1-tgages. The defendants by cross-bill asked for a foreclosure of these mortgages. The court below set ruiide one
mortgage and forecloHl'<l the others. John S. Emmons, Frauk
0. Miller and John Newton owned undivided interests in n
milling property of four acres. They afterwards, by oral
ngreement, entered into partnership to operate the mill under
the firm name of Newton, Emmons & 'Miller. John S. Emmons
borrow~d tl ,800 of the Uobinson Bank on a n.ote endorsed by
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his father and father-in-law, Wiley S. Emmons, and William

W. Walter. The latter had to pay the note and John S.

Emmons gave them a mortgage on his interest in the property

to secure them. John S. Emmons had also previously given a

note for $1,500 for part of the purchase price of his interest,

endorsed by his brother Willis Emmons. The latter had to

pay this note and John S. gave him a mortgage at the same

time that he gave the one to his father and father-in-law. Mil-

ler had also? about the same time given a mortgage upon his

interest to is brother-in-law, Lamport, to secure a note for

$5,500, given to the latter. The ﬁrm of Newton, Emmons &

Miller became indebted to the Bank for $21,585.32, and was

insolvent. The Bank desired to obtain the milling property in

part payment, and offered to allow $16.0()0 for it. Newton and

Miller conveyed their interests to the Bank “subject to incum-

brances.-" Emmons also conveyed his interest, and all con-

fessed judgment to the Bank. The Bank claimed precedence

over the three mortgages.

The two given by Emmons were sustained, and the one given

by Miller was defeated by the court below.
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The Bank and Lamport appealed.

Callaghan, Jones (6 Lowe, for appellants.

Parker, Crowley ¢t- Bogard, for appellees.

liisonnnrcn, J. The Robinson Bank, one of the appellants

herein, claims that the mill property, including the four acres

of land upon which the mill was located, was partnership prop-

erty belonging to the ﬁrm of Newton, Emmons & Miller; that

as such it was ﬁrst liable to be subjected to the payment of the

partnership creditors, including the Bank; that the mort-

gagees, Lamport, \Valtcr, and \Villis and Wiley S. Emmons,

bis father and father-in-law, Wiley B. Emmons, and William
\V. \\'alter. The latter hnd to pay the note and John 8.
Emmons gave them a mortgage on his interest in the property
to secure them. John 8. Emmons had also previously given a
note for fl,500 for part of the purchase price of bis interest,
endorsed by his brother \Villis Emmons. The latter bad to
pay this note and .John 8. gave him a mortgage at the same
time that he gave the one to his father and father-in-law. .:Miller had also fl{ nbout the same time given a mortgage upon hi~
interest to 'his brother-in-law, Lamport, to secure a note for
,!'>,500, given to the latter. 'l,he firm of Newton, Emmons &
Miller became indebted to the Bank for $21,585.32, and was
insolvent. The Bank d~sired to obtain the milling property in
part payment, nod offered to allow $16.000 for it. Newton and
Miller conveyed their interests to the Bank "subject to incumbrances/' Emmons also conveyed his interest, and all oonfessed judgment to the Bank. The Bank claimed precedence
over the three mortgages.
The two given by Emmons were sustained, and the one given
by Miller was d(>feated by the court below.
The Bank and Lamport appealed.

were individual creditors of Miller and John S. Emmons, and

only entitled to such surplus as might arise out of the mill

Callaghan, Jones & Lowe, for appellants.

property after the payment therefrom of the ﬁrm debts.

\Vhether real estate upon which a partnership transacts its

Parker, Orozrlcy & Bogard, for appelleee.

business is ﬁrm property or the property of the individual

members of the ﬁrm is oftentimes a difficult question to deter-

mine, and one upon which the authorities are not altogether

uniform. The mere fact of the use of land by a ﬁrm does not

make it partnership property. Gocpper vs. Kinsinger, 39 Ohio

l\IAGnuo1m, J. The HobinS<>n Bank, one of the appellants
herein, claims that the mill property~ including the four acres
of land upon which the mill was located, was partne1·ship property bc>longing to the firm of Newton, Emmons & Miller; that
as such it was first liable to be subjected to the payment of the
partnership creditors, including the Hank; tl\a t the mortgagees, I~amport, 'Valter, and "~illis and 'Vill'Y S. Emmons,
were individual crf>ditors of Miller and John S. Emmons, and
only entitled to such surplus as might arise out of the miU
property after the paym(_•nt therefrom of the firm debts.
\Vhether real estate upon which a partnership transacts it~
business is firm property or the property of the individual
members of the firm is oftentimes a difficult question to determine, and one upon which the autbo1·ities are not altogethe1•
uniform. The mere fact of the use of land by a firm does not
make it partnership p1·operty. Gocpper vs. Kinsinger, 39 Ohio

Ronnrson Bum vs. MILLER. - 157

BOBUISON BANK.
St. 429; Hatchett vs. Blanton, 72 Ala. 423. Nor is real estate

vs.

MILLER.

16'1

necessarily the individual property of the members of a ﬁrm

because the title is held by one member, or by the several mem-

bers in undivided interests. 1 Bates, Partn. § 280. Whether

real estate is partnership or individual property depends

largely upon the intention of the partners. That intention

may be expressed in the deed conveying the land, or in the

articles of partnership; but when it is not so expressed the

circumstances usually relied upon to determine the question

are the ownership of the funds paid for the land, the uses to

which it is put, and the manner in which it is entered in the

accounts upon the books of the ﬁrm. 1 Bates, Partn. § 280;

2 Lindl. Partn. marg. p. 649; 17 Am. & Eng. Enc. Law, p. 945,

and cases in note. Where real estate is bought with partner-

ship funds for partnership purposes, and is applied to part-

nership uses, or entered and carried in the accounts of

/the ﬁrm as a partnership asset, it is deemed to be ﬁrm

I

K

property; and in such case it makes no difference, ll] a
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court of equity, whether the title is vested in all the partners,

as tenants in common, or in one of themt, or in a stranger.

T. Pars. Partn. (4th Ed.) § 265; 1 Bates, Partn. § 281; Johnson

vs. Clark, 18 Kan. 157; 17 Am. & Eng. Enc. Law, p. 948, and

cases cited. If the real estate is purchased with partnership

funds, the party holding the legal title will be regarded as

holding it subject to a resulting trust in favor of the ﬁrm fur-

nishing the money. In such case no agreement is necessary,

and the statute of frauds has no application. Parker vs.

Bowles, 57 N. H. 491; 1 Bates, Partn. § 281.

In the case at bar the land was not purchased with partner-

ship funds. The undivided onelthird interest bought by John

S. Emmons was paid for by him with his own individual

money. Miller also paid for the one undivided one-third inter-

est, purchased by him with his individual funds. None of the

money of the ﬁrm of Newton, Emmons & Miller was contribu-

ted towards the purchase of the one-third interest held by

Newton. Indeed, the proof shows that the ﬁrm of Newton,

Emmons & Miller was formed by an oral agreement after

Emmons and Miller had bought their interests. Each partner

here held the title to an undivided one-third part of the prop-

erty. No entries were made upon the books of the ﬁrm show-

ing that the real estate was treated as ﬁrm assets. The evi-

St. 429; Hatchett vs. Blanton, 72 Ala. ~3. Nor is real estate
necessarily the individual property of the members of a firm
because the title is held by one member, or by the several members in undivided interests. 1 Bates, Partn. § 280. 'Vhether
real estate is partnership or indi\'idual property depends
largely upon the in"tention of the partners. That intention
may be expressed in the deed com·eying the land, or in the
articles of purtnership; but when it is not so expressed the
circumstances usually relied upon to determine the questioµ
are the ownership of the funds paid for the land, the uses to
which it is put, and the manner in which it is entered in the
accounts upon the books of the firm. l Hates, I>artn. § 280;
2 Lindi. J>artn. marg. p. 649; 17 Am. & Eng. Enc. Law, p. 94;),
and cases in note. Where real estate is bought with partnership funds for partnership purposes, and is applied to partner~hip uses, or entered and carried in the accounts of
)
the firm as a partnership aEset, it is deemed to be firm
/ property; and in such case it makes no difference, in a
court of equity, whether the title is n•sted in all the partners,
as tenants in common, or in one of them~ or in a stranger.
T. Pars. Partn. (4th Ed.) § 2(i5; 1 Bates, Partn. § 281; Johnson.
t'B. Clark, 18 Kan. 157; 17 Am. & Eng. Em;. Law, p. 948, antl
cases cited. If the real estate is purchased with partnership
funds, the party holding the legal title will be regarded as
holding it subject to a resulti6g trust in favor of the firm furnh~hing the mon••y. In such case no agrePment is necessary,
and the statute of frauds has no application. Parker vs.
Botcles, 57 N. H. 491; 1 Bates, Partn. § 281.
In the case at bar the land was not purchased with partner(
ship funds."' The undivided one"-third interest bought by John
S. Emmons was paid for by him with his own individual
money. Miller also paicl for the one undivided one-third interest, purchased by him with his individual funds. None of the
money of the firm of Newton, Emmons & Miller was contribnted towards the purchase of the one-third interest held by
Xewton. Indeed, the proof shows that the firm of Newton,
Emmons & Miller was · formed by an oral agreement after
Emmons and ~filler had bou~ht their interests. Each partner
here held the title to an undivirled one-third part of the property. No entries were made upon the books of the firm showing that the real estate was treated as firm assets. The evi-

'
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deuce, however, does show that the property was bought for

the purpose of being used in the milling business, and that

after its purchase it was used for ﬁrm purposes, and that the

ﬁrm gave its notes to pay for repairs, and for placing new

machinery in the mill upon the premises. Under these circum-

stances, was the land partnership property, or the individual

property of the partners, holding as tenants in common? lt

cannot be said that the land is ﬁrm property, upon the theory

of a resulting trust, because the ‘money of the ﬁrm was not

used to buy the property. Such a trust might exist in favor of

the ﬁrm. regarding it as a person, if the partners had taken the

legal title, and the ﬁrm had advanced the purchase money.

The trust must arise at the time of the execution of the con-

veyance, and when the title vests in the grantee. Such could

not have been the case here, under the fact stated. Van Bus-

kirk rs. Van Baskirk, 148 lll. 9, 35 N. E. 383. In view of the

fact that the land was bought with individual, and not partner-

ship, funds, and was conveyed in undivided interests to the

several partners, and in the absence of any agreement that it
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should be regarded as ﬁrm property, docs the conduct of the

parties in afteryvards fogmingma _}1<'1!jt[_1_€j_I'§l1_,ip",j;1ng1L using the

property for partnershmB1l'pose~mpro\'-

ing the mill at the expen the ﬁrm, make the land ﬁllll

. se of ' -

p~ pet-ty,inacouofequity_? A.i<’:.‘;ﬂ-tire answer to jgs

f

uestion is ound'1TFmany of the authorit_i§s,_as will bepseen by

;~eT)W)\\'ingi Alca-andcr vs. Kim-bro, 49 Miss.

,‘ 529; ~a. Ann. 107; Reynolds vs. Ruckman,

215 Mich. 80; Parker vs. Bowles, 57 N. H. -191; Thompson cs. Bow-

man, 6 \Vall. 316; Frink rs. Branch, 16 Conn. 260; Wlmatlcg/'8

Heirs vs. Calho1m,]2 Leigh 264, 37 Am. Dec. 654;Sikcs rs. Work,

ti Gray, 433; Gordon rs. Gordon, 49 Mich. 501, 13 N. IV. 834;

lfoody rs. Ratlilmrn, 7 Minn. 89 (Gil. 58); Paige vs. Paige, 71

Iowa, 818, 32 N. W. 360, 60 Am. Rep. 799 (post, p. 170). T. Pars.

Partn. (4th Ed.) § 266; Hatclzctt rs. Blanton, supra.

I The general doctrine of all these cases is that a purchase

l of the land with partnership funds is necessary to make it

l ﬁrm property. T. Parsons, in his work on Partnership (4th

1-1d,), says: “Although it [real estate] be held in the joint

name of two or more persons, if there be no proof that it was

purchased with partnership funds for partnership purposes,

it will be considered as held by them as joint tenants or ten-

\

deuce, however, does show that the property was bought for
the purpose of being used in the milling business, and that
after its purchase it was used for firm purposes, and that the
firm gave its notes to pay for repairs, and for placing new
machinery in the mill upon the premises. Under these circumstances, was the land partnership pl'operty, or the individuul
property of the partners, holding as tenants in common? It
cannot br. said that the land is firm propel'ty, upon the theory
of a resulting trust, because the ·money of the firm was not
used to boy the property. Such a trust might exist in favor of
the firm, regarding it as a person, if the p~ll'tners had taken the
legal title, and the firm had advanced the purchase money.
The trust must arise at the time of the execution of the couve~·ance, and when the title yests in the grantee. Such could
not have been the case hE're, under the facts stated. Van Buskirk t'B. Van Buskirk, 148 Jll. 9, 35 N. E. a83. In view of the
fact that the land was bought with individual, and not partnership, funds, and was conveyed in undivided interests to the
several partners, and in the absence of any agreement that it
should be regarded as firm property, docs the con<!~~~ of the
~rties in aft~wards forn:i_i!!g__~_J!!'H'.t!l_~!~-~ ~11nL~sing th<.:
\ £!Operty for partnership purposes a
·rin and improYing the mill at the expense of the firm, make the Jancffirn1
~rty, in a court of e~? A negativ_e-a~swer to _t!!..i_s
. ~tion is found m many of the authoritiesl as wi111>~-~~~n by
; .r.tl~e to the l'ollowmg: AlcJ'ander t;S. J(i1i;b1-:o, 49 Miss.
: 529; 'l'heriot vr. llIicl1ct, 28 La. Ann. 107; Reynolds t;s. Ruckman,
;15 Mich. 80; Parker ·r.;s. Rou:lcs, 57 N. H. 4!)1; Tl!om.pson 1:8. Bour
rnari, G 'Vall. 316; Frink vs. Branch, 16 Conn. 260; Wlleatley's
fl cirs vs. Callwun, 12 Leigh 2fi4, 37 Am. Dec. 654; Sikes t-.~. lVark,
Ii Gray, 433; Gorclon t:s. Gordon, 49 Mich. 501, 13 N.
834;
lfoodv 1:8. Rathburn, 7 l\finn. 89 (Gil. 58); Paige vs. Pa£gc, 71
Iowa, 318, 32 N. W. 360, 60 Am. Rep. 7!>9 (post, p. 170). T. Pars.
Partn. (4th Ed.) § 266; Hatcllctt 1:8. Blanton, supra.
{ The general doctrine of all these cases is that a purchase
I of the land with partnership funds is necesl'ary to make it
\ firm property. T. Parsons, in his work on PartnerRhip (4th
· Ed.), says: "Although it [real estate] be lwld in the joint
name of two or more persons, if the.re be no proof that it wns
purchased with partnership funds for partnership purpos<'~.
it will be considered as held by them as joint tenants or ten-
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ants in common. ' ' ' So, if not paid for by partnership

funds, then it is probably his property who does pay for it,

whatever use he permits to be made of it.” Sections 265, 266.

In Hatchctt vs. Blanton, supra, the supreme court of Alabama

says: “Steering clear of all "cases of fraud, or of the use by one

partner, without the approbation of his associates, of partner-

ship funds in the acquisition of real estate, the two facts must

concur to constitute real estate partnership property—acqui-

ants in common. • • • So, if not paid for by partnersh:1.>
funds, then it is probably llis property who does pay for H,
whatever use he permits to be made of it." Sections 265~ 2C>G.
In Hatchett vs. Blanton, supra, the supreme court of Alabama
says: "Steering clE>ar of all ·cases of fraud, or of the use by one
partner, without the approbation of his associates, of partnership funds in the acquisition of real estate, the two facts must
concur to constitute real estate partnership property-acquisition with partnership funds, or on partnership credit, anll
for the uses of the partnership." In Thompson vs. Botcma11, -1
supra, the supreme court of the United States say: "In thD
absence of proof of its purchase with partnership funds for
partnership purposes, real property standing in the names of
several persons is deemed to be held by them as joint tenants
or as tenants in common." B11.chan vs. Smnncr, 2 Barb.
Ch. 165, 47 Am. Dec. 350. The theory of some of the
cases is that real estate bought with separate, and not
partnership, funds, cannot be converted into firm property by a verbal agreement between the partners, b2cause
no trust can be created in lands, unless by writing,
in view of the statute of frauds, except such as results by impli·
cation of law. Parker vs. Boicles, supra. 1.'here are cases which
hold that, even though the lnnd was originally bought by the
several pa1·tners with their individual funds, and deeded to
them as tenants in common, yet it will be regarded in equity
ns firm property where it is improved out of partnership funds
for firm purposes, nnd actually used for such purposes,
or where the firm puts valuable and permanent improvements upon it for firm purposes, and which are essential
to the firm. In some instanc2s the land is held to be
the property of the partners, nnd the improvements to be the ·
property of the firm. 1 Bates, Pnrtn. §§ 281, 282. The use of 1
the property is not conclusive of its character as real estate I
or personality, but is only evidence of the intention of the
parties. Id. § 285. \Vhen the intention of the partners to convert
the land into firm property is iiiferred from circumstances,
(
the circumstances must be such as do not admit of any other
\ eqnalJy reasonable and satisfactory explanation. T. Puri;.
1 Partn. § 2117. And, where it ia sought to show a conversion of
I the land into personalty by agreement of the partners, such
\ agreement must be clear and explicit. 17 Am. & Eng. Enc.
1

sition with partnership funds, or on partnership credit, and

for the uses of the partnership.” In Thompson vs. Bowman,

absence of proof of its purchase with partnership funds for

partnership purposes, real property standing in the names of
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several persons is deemed to be held by them as joint tenants

or as tenants in common.” Bachan vs. Sumner, 2 Barb.

Ch. 165, 47 Am. Dec. 350. The theory of some of the

cases is that real estate bought with separate, and not

partnership, funds, cannot be converted into ﬁrm prop-

erty by a verbal agreement between the partners, because

no trust can be created in lands, unless by writing,

in view of the statute of frauds, except such as results by impli-

cation of law. Parker vs. Bowles, supra. There are cases which

hold that, even though the land was originally bought by the

several partners with their individual funds, and deeded to

them as tenants in common, yet it will be regarded in equity

as ﬁrm property where it is improved out of partnership funds

for ﬁrm purposes, and actually used for such purposes,

or where the ﬁrm puts valuable and permanent improve-

ments upon it for ﬁrm purposes, and which are essential

to the ﬁrm. In some instances the land is held to be

the property of the partners, and the improvements to be the:

property of the ﬁrm. 1 Bates, Partn. §§ 2s1, 2s2. The use of l

the property is not conclusive of its character as real estate I

or personality, but is only evidence of the intention of the

parties. Id. § 285. \Vhen the intention of the partners to con-

vert the land into ﬁrm property is inferred from circumstances,

the circumstances must be such as do not admit of any other

equally reasonable and satisfactory explanation. T. Pars.

Partn. § 267. And, where it is sought to show a conversion of

the land into personalty by agreement of the partners, such

agreement must be clear and explicit. 17 Am. & Eng. Enc.

supra, the supreme court of the United States ay: “In u1e)"i
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Law, p. 954, and cases cited. In Alkire vs. Kahle, 123 lll. 496,

17 N. E. 693, 5 Am. St. Rep. 540, land was conveyed during the

existence of the partnership to “Cato Abbott and Henry Rob-

inson, composing the ﬁrm of Abbott & Robinson”; and it was

held not to be partnership-‘property, because it was not shown

to have been either purchased with partnership funds, or used

for partnership purposes; but we do not regard that case as

holding that the mere use of the land for partnership purposes

constitutes it ﬁrm property. In Mauck 1:3. Mauclc, 54 Ill. 281,

land which had been bought and held for ﬁrm purposes was

said to be ﬁrm property, and to partake of the character of

personalty; but in that case a part of the business of the ﬁrm

was to buy and sell real estate, and, although the land was

said to belong to the ﬁrm, it does not appear that it was not

purchased with partnership funds. In Faulds vs. Yates, 57 Ill.

416, 11 Am. Rep. 24, the land was bought for the use of the

partnership, but after the partnership was formed, and with

the money of two of the partners. In Bopp rs. Fox, 63 Ill. 540,

land, bought by four partners with their individual funds, and

conveyed to them in their individual names, was held to be
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partnership property, because, two weeks before the purchase,

the four purchasers made, not a mere executory agreement to

form a partnership at a future time, but a “present, verbal

agreement of partnership,” and then afterwards bought the

land, and began the erection of a mill for the purpose of carry-

ing on the milling business as a ﬁrm “already formed under

the verbal agreement.” It was there held that the essential

question was whether the purchase money “was paid as part-

nership money for a partnership purpose,” and we said, “W1:

consider this was essentially a purchase with partnership

funds for partnership purposes.”

The weight of authority seems to us to upport the position

that where persons who afterwards become partners buy land

in their individual names and with their individual funds,

before the making of a partnership agreement, the land

will be regarded as the individual property of the part-

ners, in the absence of a clear and explicit agreement I

subsequently entered into by them to make it ﬁrm property, |

or in the absence of controlling circumstances which indi-

cate an intention to convert it into ﬁrm» assets. \Ve do not

think that an application of this rule to the facts of the present I

J,nw, p. 954, and cases cited. In Alkire vs. Kah.le, 123 Ill. 400,
l 7 N. E. fj!);l, 5 Am. St. Rep. 540, land was conveyed during the
existence of the partnership to "Cato Abbott and Henry Robinson, composing the firm of Abbott & Robinson"; and it was
hPld not to be partnf"rship:property, because it was not shown
to have been either purchnsed with partnership funds, or used
for partnership purposes; but we do not regard that case as
holding that tlw mere use of the land for partnership purposes
constitutes it firm property. In Mauck t:8. !Jlauck, 54 Ill. 281,
land which had been bought and held for firm purposes was
said to be firm property, and to partake of the character of
personalty; but in that case a part of the business of the firm
was to buy and sell real estate, and, although the land was
said to belong to 1he firm, it does not appear that it was not
purchased with partnership funds. In Faulds t'8. Yates, 57 Ill.
4Hi, 11 Am. HPp. 24, tlfe land was bought for the use of the
partnPrship, but after the partnership was formed, and with
the money of two of the partners. In Bopp i·s. Fox, 63 Ill. 540,
land, bought by four partners with their individual funds, and
conn•yed to them in tlieir individual names, was held to be
partnership property, because, two weeks before the purchasP.,
th<> four purchasers made, not a mere executory agreement to
form a partnership at a future time, but a "present, verbal
ngr<>ement of partnership," and then afterwards bought the
land, and began the erection of a mill for the purpose of carrying on the milling business as a firm "already formed under
the verbal agr<'ement." It was there held that the essential
qnPstion was whether the purchase money "was paid as partnership money for a partnership purpose," and we said, "We
consider this was -essentially a pu~chase with partnership
funds. for partnership purposes."
The weight of authority seems to us to support the position
that where persons who afterwards become partners buy land
in their individual names and with their individual funds,
before the making of a partnership agreement, the land
will be regardpd as the · indivi<luul property of the partners, in the absC'nce of a clear and explicit agreement
snh~equently entc•red into by them to make it firm prop~rty,
1 or in the absence of controlling circumstances which indiI' cate an intention to convert it into firm assets. 'Ve do not
t llink that an application of this rule to the facts of the present ,
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case shows the real estate here in controversy to be ﬁrm prop-

erty. The testimony proves affirmatively that there was no

;-:.·

,_- ' -:~

'

( :."'~rr;,~)·
~

I cnse shows the real estate here in controversy to be firm prop\ erty. 'l'h.e testimony proves affirmatively that there was no

agreement, written or verbal, to put the land into the ﬁrm as a

ﬁrm asset, and that it was treated by the parties as individual

property. John S. Emmons insured his interest separately.

\Vhen he gave his note for $1,500, signed by his brother as

surety, in part payment of the purchase money for the land, he

promised his brother that he would give him a mortgage on his

one-third interest -when the master’s certiﬁcate, issued to him

at the sale, should ripen into a deed; and the mortgage after-

wards made was given as soon as the master‘s deed was ob-

tained. Four months after the purchase, when he borrowed

$1,800 of the bank upon his note, signed by his father and

father-in-law as sureties. he stated to the bank that he intended

‘to mortgage his interest to his siireties to secure them. About

lthis time, Newton, Emmons 8: Miller paid $5,400 in cash for im-

proving the mill; but this amount was contributed by the part-

ners, not out of partnership funds, but by the contribution of
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Vlll€‘ll'l11(ll\'ldll£ll moneys, each. paying one-third. The one-third

so paid by John S. Emmons was the $1,800 borrowed on his

note. The bank itself, in procuring deeds from the partners in

September, 1884. dealt with them as owners of separate inter-

ests. Each member of a partnership has a superior lien on the

partiiership property for the payment of the ﬁrm debts. This

equitable lien of the partners is worked out for the beneﬁt of

the ﬁrm creditors. Hapgood vs. Oornircll, 48 Ill. 65, 05 Am.

Dec. 516. Hence, partnership property must be ﬁrst applied to

the payment of partnership debts; and the true interest of each

partner in such property is the balance found to be due to hiin

after the payment of the ﬁrm debts, and the settlement of ac-

counts between the partners. Bopp rs. For, supra. In equity,

real estate stands on the same footing in this respect as per-

sonal property. Alkire rs. Kalilc, supra. It results that there

can be no dower interest in real estate owned by a partnership

until all the partnership debts are paid and the partnership

accounts are adjusted. Troirbi-id_qc rs. Cross, 117 Ill. 109, 7

N. E. 347. If the land in controversy was ﬁrm property in Sep-

wives of Newton, Emmons, and Miller; and yet their wives

were required by the bank to sign the deeds to its trustee,

itember, 1884, there were no dower interests at that time in the

\Voo4iwoi-th, and one of them was paid $200 for her signature.

. JP ~
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agreement, written or ve1·bal, to put the land into the firm as a
firm asset, and that it was treated by the parlies as individual
property. John S. Emmons insured his interest separately.
\Vhen he gave his note for $1,500, signed by bis brother as
surety, in part payrnE>nt of the purch.ase money for the land, be
promised his brother that he would give him a mortgage on his
one-third interest when the master's certificate, issued to him
at the sale, should ripen into a deed; and the mortgage afterwards made was given as soon as the master's deed was obtnined. Four months after the purchase, when he borrowed
$1,800 of the bank upon his note, signed by his father antl
father-in-law as sureties, he stated to the bank that he inknded
to mortga~e his interest to his sureties to secure them. About
\
\this time, Newton, Emmons & l\liller paid $5,400 in cash for impl'oving the mill; but this amount was contl'ibuted by the partners, not ont of partnership funds, but by the contribution of
their incliYidual moneys, each paying one-third. 'fhe one-third
' so paid by John S. Emmons was the $1,800 borrowed on his
note. The bnnk itself, in pl'ocuring deeds from the pa1·tners in
Heptembel', 1S84, dealt with them ns owners of separate inter<•sts. Each member of a partnership has a i,:iuperior li<'n on the
pnrtnership property for the payment of the Ihm dPbts. This
<•quitnb1e lien of the partners is worked out for the benefit of
the fit'm creditors.
Hapgood vs. Con11rcll, 48 Ill. (if>, !)5 Am.
Dec. ilHL Henee, partiwrship property must be first applied to
thl' payment of partnership dPhts; :rnd the true interest of each
partner in such property is the balance found to be due to him
aftel' the payment of the firm debts, and the sPttlement of accounts between the partners. Bopp rs. Fo.v, supra. In equity,
real estate stands on the same footing in this respect as personal property. Alkire rs. Kaltlc, supra. It rf'sults that there
can be no down interc>st in real estate owned by a partnership
until all the partrwrship debts are paid nnd the partnership
accounts are adjusted. 1'rou:bdd.'fc i·s. Cro.r~s, 117 Ill. 10!), 7
N. E. ~47. If the land in contl'on~ rsy was firm property in Rl·ptember, 1884, there w<>re no dower. interests at that time in the
wives of Newton, Emmons, nnd ~liller; and yet their wives
w<'re f'pquired by the hunk to sign the deeds to its trustc>e,
\Voo..'lworth, and one of them was paid $~00 fol' her signature.
21
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There is no question about the bona ﬁde character of the mort-

gages to Willis Emmons and ‘Wiley S. Emmons and W. W’.

Walter. They paid the judgments upon the notes of John S.

Emmons, upon which they were sureties, and those notes were

given for borrowed money expended in the purchase and im-

provement of the mill property. We think the mortgages have

been properly sustained as resting upon an undivided one-third

interest in the land, which must be regarded, under all the cir-

mill

cumstances of this case, as the separate property of John S.

Emmons.

But, even if the interest held by John S. Emmons was ﬁrm

property, there is nothing to show that the holders of the mort-

gages thereon had notice, or reasonable ground for believing,

that it was ﬁrm property. The record title was in John S.

Emmons, and all the circumstances coming to their knowledge,

as heretofore stated, were calculated to create the impression

that his real interest was that indicated by the record. Facts

showing a partnership in the milling and grain business were

/' not necessarily notice of a partnership in the land. Now, it is

well settled that a bona ﬁde purchaser or mortgagee of ﬁrm

I
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\property, from one of the partners holding the legal title, with-

out notice of its partnership character, w1ll hold 1t free from

partnership claims. T. Pars. Partn. (4th Ed.) §§ 277, 278; 1

Bates, Partn. § 291; Dyer vs. Clark, 5 Metc. (Mass) 562; Colly.

Partn. (Perk. Ed.) § 135. When a ﬁrm and its members are

insolvent, and the ﬁrm has been dissolved, an equity exists in

favor of the creditors of the ﬁrm in respect of the lands pur-

/

chased with partncrship funds, which is superior to that of the

{ creditors of the individual partners; but there may be cases

' where an equal or superior equity may be created in favor of a

creditor of an individual member of the ﬁrm, as where one has

There is no question about the bona fide character of the mortgages to \Villis Emmons and \Viley S. Emmons and W. W.
Walter. They paid the judgments upon the notes of John S.
Emmons, upon which they were sureties, and those notes were
given for borrowed money expended in the purchase and improvement of the
property. We think the mortgages have
been properly sustained as resting upon an undivided one-third
Interest in the land, which mast be regarqed, under all the circumstances of this case, as the separate property of John S.
Emmons.
But, even if the interost held by John S. Emmons was firm
property, thel'e is nothing to show that the holders of the m01-tgages thereon had notice, or reasonable ground for believing,
that it was firm property. The record title was in John S.
Emmons, and all the circumstances coming to their knowledge,
as heretofore stated, W<'re calculated to create the impression
that his real interest was tliat indicated by the record. Facts
showing a partnership in the milling and grain business were
not necessarily notice of a partner~hip in the land. Now, it is
well settled that a bona fide purchaser or mortgagee of firm
property, from one of the partners holding the legal title, without notice of its partnership character, will hold it free from
partnership claims. T. Pars. Partn. (4th Ed.) §§ 277~ 278; 1
Bates, Partn. § 291; Dyer vs. Clark, 5 Mete. (Mass.) 562; Colly.
Partn. (Perk. Ed.) § 135. '\\''hen a firm and its members arc
lnsoln>nt, and the firm has been dissolved, an equity exists in
favor of the creditors of the firm in respect of the lands purchased with partnership funds, which is superior to that of the
creditors of the individual partners; but there may be cases
where an equal or i!uperior equity may be created in favor of a
creditor of an individual member of the firm, as where one has
furnished to one of the members the capital upon which tlu~
bm~iness was commenced.
Reeves t:s. Ayers, 38 JJI. 418. By
signing the note for $1,500 as surdy, Willis Emmons enabled
John S. Emmons to purchas~ an interest in the mill property,
and, if that interest was a partnership asset, he thereby aided
in procuring a part of the firm capital. In addition to what
has been said, we think the evidence shows that the offirers of
the bank, if they did not actually make an agreement to that
effect, gave .Jolm S. Emmons to understand that the· bank
would protect the morlgages on bis interest if he and his wife

\
\

furnished to one of the members the capital upon which the

business was commenced. Reeves vs. Ayers, 38 lll. 418. By

signing the note for $1,500 as surety, Willis Emmons enabled

John S. Emmons to purchase an interest in the mill property,

and, if that interest was a partnership asset, he thereby aided

in procuring a part of the ﬁrm capital. In addition to what

has been said, we think the evidence shows that the officers of

the bank, if they did not actually make an agreement to that

effect, gave John S. Emmons to understand that the’ hank

would protect the mortgages on his interest if he and his wife

•
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would sign the deed to the bank. The consideration of that

deed was just the amount of the "two mortgages, and four wit-

nesses swear that one of the oﬁicers of the bank promised to

take care of the mortgages. \Vhen a person, by his words or

{ conduct, voluntarily causes another to believe in the existence

of a certain state of things, and induces him to act upon that

belief so as to change his previous position, the former will be

estopped to aver against the latter a different state of things.

Casler vs. Byers, 129 Ill. 657, 22 N. E. 507.

As to the mortgage made by the appellant Miller to Lani-

port, the lower courts have found that that mortgage was not

made in good faith, and was not given to secure a bona. ﬁde

indebtedness. It is claimed that the note for $5,500, secured

thereby, was given for money loaned to Miller by his wife and

by his brother-in-law, Lamport. It is true, that the fact of the

relationship between the parties is no proof of fraud, although

it may be a circumstance to excite suspicion. W/ightman rs.

Hart, 37 Ill. 123. But we are not satisﬁed from the evidence

that the money alleged to have belonged to Mrs. Miller was not
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the money of Miller himself. If any funds were loaned to him

by Lamport, it is not possible to ﬁx their exact amount separ-

ately from those alleged to have been borrowed of Mrs. Miller.

' The witnesses contradict each other as to amounts, and a to

the times and places of payment. There is refusal to answer

questions, and failure to explain matters needing explanation.

VVe have examined all the testimony, a contained in the origi-

nal record, and we cannot say that the circuit court erred in

the conclusion reached by it in regard to this mortgage, or that

the appellate court has erred in agreeing with the circuit court.

It is true that the deed from Miller and Newton to the bank

contains the words, “subject to incumbrances,” but we think

the reference here is to incumbrances which are made in good

faith. The facts about the mortgage were not known when

the deed was executed. There is some conﬂict in the evidence

as to whether the parties intended to refer to the Lamport

mortgage, or to certain liens claimed to exist in favor of cred-

itors who had furnished machinery for the mill. But even if

the words refer to the Lamport mortgage alone, it is not certain

from the testimony that the amount of that mortgage was a

part of the consideration for the execution of the deed. The

grantee in a deed, who purchases subject to an incumbrance to

i

would sign the deed to the bank. The consideration of that
deed was just the amount of the two mortgages, and four witnesses swear that one of the officers of the bank promised to
take care of the mortgages. \Vhen a person, by his words or
conduct, voluntarily causes another to beli.e ve in th.e existence
1 of a certain state of things, and induces him to act upon that
I belief so as to change his previous positi<>n, the former will be
estopped to aver ngainst the latter a different state of tl.ingts.
Caslervs. JJyers, 129 111. 657, 22 N. E. 507.
As to the mortgage made by the appellant Miller to Lamport, the lower courts have found that that mortgage was not
made in aood faith, and was not given to secure a bona fide
indebtedness. Jt is claimed that the note for $5,500, secured
thereby, was given for money loaned to Miller by his wife and
by his brother-in-Jaw, Lamport. It is true, that the fact cf the
relationship between the parties is no proof of fraud, although
it may be a circumstance to excite suspicion. W ·iglttman t"d.
Hart, 37 Ill. 123. But we are not satisfied from the evidence
that the money alleged to have belonged to Mrs. Miller was not
the money of Miller himself. If any funds were loaned to him
by T..amport, it is not possible to fix their exact amount scpar·
ately from those alleged to have been borrowed of Mrs. ~tiller.
- The witnesses contradict each other as to amounts, and ruJ to
the times and places of payment. There is refusal t<> answer
queetions, and failure to explain matters needing explanation.
\Ve have examined all the testimony, as contained in the original record, and we cannot say that the circuit court erred in
the conclusion reached by it in regard to this mortgage, or that
the appellate court bas erred in agreeing with the circuit court.
It is true that the deed from Miller and Newton to tl1e bank
contains the words, "subject to incumbrances," but we think
the reference here is to incumbrances which are made in good
faith. The facts about the mortgage were not known when
the deed was executed. There is some conflict in the evidence
os to whether the parties intended to refer to the Lamport
mortgage, or to certain liens claimed to exist in favor of creditors who had furnished mn<'hinery for the mill. But even 1f
the words refer to the Lamport mortgage alone, it is not certain
from the testimony that the amount of that mortgage was a
part of the consideration for the execution of the deed. The
grantee in a deed, who plll·chases subject to an incumbrance to
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secure indebtedness, may not be under obligations to pay such

indebtedness, if its amount is not included in, and does not

form a part of, the consideration of the conveyance. Drury vs.

Holden, 121 Ill. 130, 13 N. E. 547. The amount named as the

consideration in the deed was simply the agreed value of New-

ton’s interest, and did not include any part of this mortgage.

The amount of the actual consideration agreed to be paid by

the bank for the deed of l\Iiller‘s interest, to wit, $5,333.33 (one-

third of $10,000), was paid by a credit of that amount on the

ﬁrm indebtedness of $21,585.23 due from Newton, Emmons &:

‘Miller to the bank. The judgment of the appellate court and

the decree of the circuit court are affirmed. Aﬂirmed.

NOTE: See also l\1echem's Elem. of Pa.rt.n., 55 106, 107, 109; also the ex-

haustive note in 27 L. R. A. 449.

SHANKS vs. KLEIN.

Supreme Court of the United States, 1881.

secure indebtedness, may not be under obligations to pay such
indebtedness, if its amount is not included in, and does not
form a part of, the consideration of the conveyance. Drury vs.
Holden, 121 111. 130, 13 N. E. 547. The amount named as the
consideration in the deed was simply the agreed value of Newton's interest and did not include any part of this mortgage.
The amount of the actual consideration agreed to be paid by
the bank for the deed of :Miller's intPrest, to wit, $ti,333.33 (onethird of $Hi,OOO), was paid by a credit of that amount on the
fl.rm indebtedness of $21,585.23 due from Newton, Emmons &
·MiHer to the bank. The judgment of the appelJate court and
the decree of the circuit court are affirmed. Affirmed.

104 U. S. 18, 26 L. Ed. 635.

This was a bill in chancery ﬁled by John A. Klein and others

against David C. Shanks, executor of the last will and testa-
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ment of Joseph H. Johnston.

NOTE: See also Mechem's Elem. of Partn., ff 106, 107, 109; also the exhaustive note in 27 L. R. A. 44.9,

The substance of the bill is that in the lifetime of Johnston

there existed between him and Shepperd Brown a partnership,

the style of which was Brown & Johnston; that their principal

place of business was at Vicksburg, in the State of Mississippi,

where they had a banking house; that they had branches and

connections with other men in business at other places. among

which was New Orleans; that the_v dealt largely in the pur-

SHANKS

vs.

KLEIN.

chase and sale of real estate, of which they had a large amount

in value on hand at the outbreak of the recent civil war; that

Supreme Court of the T,'nitcd States, 1881.

this real estate was in different parcels and localities, and was

bought and paid for by partnership money, and held as part-

104 U. S. 18, 26 I,. Ed. 635.

nership property for the general uses of the partnership busi-

ness; and that early in the war, namely, in 1863, Johnston died

in the State of Virginia, where he then resided, leaving a will

by which all his property, including his interest in the part-

——~\1r—-=4

This was a biJl in chancery ft led by John A. Klein and others
against David C. Shanks, exPcutor of the last will and testament of Joseph H. Johnston.
The substancf.' of the bill is that in the lifetime of Johnston
there existed betwe<>n him and Shepperd B1·own a partnership.
the style of wh!ch was Brown & Johnston; that their principal
place of business was at Vicksburg, in the State of Mississippi,
where they had a banking house; that they had branches and
connections with other men in business at other places, among
which waA Kew Orleans; that they dealt largely in the purchase and sale of real estate, of which they had a large amount
in Yalue on hand at the outbr<>ak of the recent civil war; that
1his real estnte was in differPnt parcels and localities, and was
bought and paid for by partnership money, and lwld as partnership propf.'rty for the general usf's of the partnership bnsim~ss; and that early in the war, namely, in lRG~. Johnston died
in the State of Virginia, where he then resined, leaving a will
by which all his property, including his interest in the part-
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norship, became vested in Shanks, who was appointed his

executor. '

It seems that both Brown and Johnston were absent from

Mississippi and from New Orleans during the war—the one

being in Virginia and the other in Georgia. Upon the cessa-

tion of hostilities, Brown returned to New‘ Orleans, and visited

Vicksburg to look after the business of the ﬁrm of Brown &

Johnston, and the other ﬁrms with which that was connected.

Finding that suits had been commenced by creditors of the ﬁrm

against him as surviving partner, and, in some instances,

attachments levied, he became satisﬁed that unless he adopted

some mode of disposing of the partnership property and apply-

ing its proceeds to the payment of the debts in their just order,

the whole would be wasted or a few active creditors would

absorb it all. Under these circumstances, acting by advice of

counsel, he executed a deed conveying all the property of the
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ﬁrm of Brown & Johnston to John A. Klein, in trust for the

creditors of that partnership, and providing that the surplus,

if any, should be for the use of the partners and their heirs or

devisees. Klein accepted the trust, and pursuant thereto paid

debts with the lands, or with the pI'uC68dS of the sale of them.

There is an allegation that Shanks, while acting as executor,

and about the time the deed of trust was made, had an inter-

view with Brown, and, being fully informed of the condition

of the atfairs of the partnership, expressed his approval of

what Brown intended to do. This is denied in the answer.

and some testimony is taken on the subject. Other questions

of had faith on the part of Brown are raised. But in the view

which we take of the case the record establishes that Brown

acted in good faith, and did the best that could be done for

the creditors of the paI'tn(>1'ship and for those interested in

its property.

It appears that after all this property had been sold to pur-

chasers in good faith. Shanks, as executor of Jol1nston’s will,

instituted actions of ejectment against them. They thereupon

ﬁled this bill to enjoin him from further prosecuting the

actions, and compel him to convey the legal title to the real

estate which came to him by the will of his testator. A

decree was rendered in conformity with the prayer of the bill,

and Shanks appealed.

n<·rship, became vested in Shanks, who was appoint~d Qis
executor.
It seems that both Br~wn and J ohm1ton were absent from
.Mississippi and from New Orleans dur-ing the war-the one
being in Virginia and the other in Georgia. Upon the cessation of hostilities, llrown returned to .New, Orleans, and visited
Vicksburg to look aft(~r the busiiwss of the firm of Ilrown &
Johnston, and the other firms with whicli that was connC'cted.
Finding that suits had been commenced by creditors of the firm
against llim as surviving partne1·, and, in some instancl's,
nttachm<:nts levied, he becnme satisfied that unless he adoptt!d
some mode of di~posing of the partnership property and applying its proceeds to the payment of the debts in their just order,
the whole would be wasted or a few active creditors would
absorb it all. Fnder tlu-'SP ei1·cumstancfls, acting by advice of
. <-otmsel, he exN·uted a deed conYeying all the prope1·ty of the
firm of Brown & Johnston to .John A. Klc>in, in trust for the
credito1·s of that partnership, and providing tltat the surplus,
if any, should be for the use of the partm•rs and their heirs or
devisees. Kl(-'in accepted the trust, and pursuant thereto pai1l
debts with the lands, or with the pr\1Ceeds of the sale of them.
Ther<> is an allegation that Shanks, while acting as executor,
and about th<-' time the d(•ed of trust was madl>, had an intm··
view with Brown, and, being fully inform('d of the condition
of the affairs of the partn('t·ship, ('XJW(•ss(•d his approval of
what Brown intended to do. This is denie<l· in the answer.
Hnrl some testimony is taken on the subject. Other questionl'l
of bad faith on the part of Brown are raised. But in the view
which we tak1._• of the case the rt>1«>rd establishes that Brown
acted in good faith, and did the best that could be done for
the creditors of the partlwrship and for those interested iD
its property.
It appears that after all this property had bec>n sold to purchasers in good faith, ~lrnnks, as <>xecntor of ;Johnston's will,
instituted a<'tions of ejectnwnt against tlu-'m. They thereupon
filed this bill to C'njoin him from further prosecuting the
actions, aud compel him to convey the legal title to the real
t>state which <'ame to him by the will of his testator. A
deeree was l'E>nd<-'red in conformity with the prayer of the l>ill,
and Shanks appPalrd.

166 Cssns on Panrmznsntr.

W. B. Pitt-man, and J. Z. George, for appellant.
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E. D. Clark, for appellees.

Mn.1.nn, J. (After stating the facts as above). Being satis-

lV. B. Pittman, and J. Z. George, for appellant.

ﬁed, as already stated, of the fairness and honesty of the pro-

ceedings of Brown and Klein and of the purchasers from

E. D. Ola·,.k, for appellees.

them, and waiving as of no consequence, in regard to the

principal point in the case, the allegation of Shank’s concur-

ence in or ratiﬁcation of Brown’s action, we proceed to con-

sider the question as to the power or authority of Brown, the

surviving partner, to bind Shanks by the conveyance to Klein,

and by the sales thereunder made.

There is no doubt that in the present case all the real estate

which is the subject of this controversy is to be treated as

partnership property, bought and held for partnership pur-

poses within the rule of equity on that subject. Nor is it denied

by the counsel who have so ably argued the case for the appel-

lant that the equity of the creditors of the partnership to have

their debts paid out of this property is superior to that of the

devisee, Johnston. Their contention is that this right could

only be ‘enforced by proceedings in a court of justice, and that
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no power existed in Brown, the surviving partner, to convey

the legal title vested in Shanks by the will of Johnston, nor

even to make a contract for the sale of the real estate which a

court will enforce against Shanks as the holder of that title.

Counsel for the appellees, while conceding that neither the

deed of Brown to Klein, nor of Klein to his vendees, conveyed

the legal title of the undivided moiety which was originally in

Johnston, maintain that Brown, as surviving partner, had, for

the purpose of paying the debts of the partnership, power to

sell and transfer the equitable interest or right of the partner-

ship, and of both partners, in the real estate, that the trust

deed which he made to Klein was effectual for that purpose,

and that by Kit-in’s sales to the other appellees they became

invested with this equitable title and the right to compel

Shanks to convey the legal title.

One of the learned counsel for the appellant concedes that

at the present day the doctrine of the English court of chan-

cery “extends to the treating of the realty as personalty for

all purposes, and gives the personal representatives of the

mi

Mn.LEn, J. (After stating the facts as above). Being sntil!'fted, as alr~ady stated, of the fairness and honesty of the proceedings of Brown and Klein and of the purchasers from
them, and wafring as of no consequence, in regard to the
principal point in the case, the allegation of Shank's concurence in or ratiVcation of Brown's action, we proceed to consider the queRtion as to the power or authority of Brown, the
surviving partner, to bind Shanks by the conveyance to Klein,
and by the sales thereunder made.
There is no doubt that in the presC'nt case all the real estate
which is the subject of this coutl'oversy is to be treated as
partnership prope1·ty, bought and held for partnership pur·
pol'es within the rnl<' of equity on that subject. Nor is it denied
by the counsel who have so ably argued the case for the appellant that the <'qnity of the creditors of the partnership to have
their d<.•bts paid out of this property is superior to that of the
de,·isee, Johnston. 'rheir contention is that this right could
onl,v be enfor~ed by proce<.>dings in a court of justice, and that
-no power exist<>d in Brown, the surviving partner, to convey
the> k·gnl title vested in Shanks by the will of Johnston, nor
even to make a contract for the sale of the real estate which a
court will enfo1:ee against Shanks as the holder of that title.
Counsel for the appe11ees, while conceding that neither the
deed of Brown to Klein, nor of Klein to his vendees, conveyed
the l<.>gal title of the undividl'd moiety which was originally in
.T ohnston, maintain that Brown, as surviving partner, had, for
the purpose of pa~·ing the debts of the partnership, power to
sell and transft'l' the equitable interest or right of the partnership, and of both partners, in the real estate, that the trust
deed which he made to Klein was effectual for that purpose,
nnd that by Klt-in's sales to the other appellees they became
invested with this ecp1itahlc title and the right to compel
Shanks to convc>y the lPgnJ title.
One of the learned coun~el for the appellant concedes that
at the present day the doctrine of the English court of chnn·
( cery "extends to the treating of the realty as personalty for
all purposes, and gives the personal representatives of the
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deceased partner the land as personalty, to the exclusion of

the heir,” and that the principle has “acquired a ﬁrm foot-

hold in English equity jurisprudence, that partneship real

estate is in fact in all cases, and to all intents and purposes,

personalty.” He maintains, however, that the principle has

not been carried so far in the courts of America; that the

extent of the doctrine is that the creditors of the partnership

and the surviving partner have a lien on the real estate of

the partnership for debts due by the ﬁrm, and for any balance

found due to either partner on a ﬁnal settlement of the part-

nership transactions; and that the right of the surviving

partner, and of the creditors through him, is no more than a

lien, which cannot be asserted by a sale, as if the property were

personal, but to the enforcement of which a resort to a court

of equity is necessary.

We think that the error which lies at the foundation of this

argument is in the assumption that the equitable right of the

surviving partner and the creditors is nothing but a lien.

It is not necessary to decide here that it is not a lien in the
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strict sense of that word, for if it be a lien in any sense it is

also something more.

It is an equitable right accompanied by an equitable title. It

is an interest in the property which courts of chancery will

recognize and support. What is that right? Not only that

the court will, when necessary, see that the real estate so~

situated is appropriated to the satisfaction of the partnership

debts, but that for that purpose, and to that extent, it shall be

treated as personal property of the partnership, and like other

personal property pass under the control of the surviving part-

ner. This control extends to the right to sell it, or so much of

it as may be necessary to pay the partnership debts, or to

satisfy the just claims of the surviving partner.

It is beyond question that such is the doctrine of the Eng-

lish court of chancery, as stated by counsel for appellant.

As this result was reached in that court without the aid of any

statute, it is authority of very great weight in the inquiryas

to the true equity doctrine on the subject.

\Ve think, also, that the preponderance of authority in the

American courts is on the same side of the question.

In the case of D yer vs. Clark, 5 Metc. (Mass) 562, 39 Am. Dec.

(297, that eminent jurist, Chief Justice SHAW, while using the

deceased partner the land as personalty, to the exclusion of
the heir," and that the principle has "acquired a firm foothold in English equity jurisprudence, that partnesbip real
estate is in fact in all cases, and to all intents and purposes,
personalty." He maintains, however, that the principle baa
not been carried so far in the courts of America; that the
. extent of the doctrine is that the creditors of the partnership
und the surviving partner have a lien on the real estate of
the partnership for debts rlue by the firm, and for any balance
found due to either partner on a final settlement of the partnership transactions; and that the right of the surviving
partner, and of the creditors through him, is no more than a
lien, which cannot be asserted by a sale, as if the property were
personal, but to the enforcement of which a resort to a court
of equity is necessary.
We think that the error which lies at the foundation of this
argument is in the assumption that the equitable right of the
surYiving partner and the creditors is nothing but a lien.
It is not necessary to decide here that it is not a lien in the
strict sense of that word, for if it be a lien in any sense it is
also something more.
It is an equitable right accompanied by an equitable title. lt
is an interest in tlte property which courts of chancery will
recognize and support. 'Vhat is that right? Not only that
the court will, when necessary, see that the real estate so·
situated is appropriritC'd to the satisfaction of the partnership
debts, but that for that purpose, and to that extent, it shall be
trc>ated as personal property of the partnership, and like other
personal property pass under the control of the surviving partner. This control extends to the right to sell it, or so much of
it as may be necessary to pay the partnership debts, or to
satisfy the just claims of the surviving partner.
It is beyond question that such is the doctrine of the EngliE1h ·court of chancery, ns stated by counsel for appellant.
As this result was reached in that court without the aid of any
statute, it is nutbority of very great weight in the inquiry as
to the true equity doctrine on the subject.
'Ye think, also, that the preponderance of authority in the
American courts is on the same side of the question.
In the case of Dyer vs. Clark, 5 Mete. {Mass.) 5G2, 30 Am. Dec.
697, that eminent jurist, ChiP.f Justice SHAW, while using the
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word “lien” in reference to the rights now in controversy, asks,

“\Vhat are the true equitable rights of the partners as result-

ing from their presumed intentions in such real estate? Is

not the share of each pledged to the other, and has not each

an equitable lien on the estate, requiring that it shall be held

and appropriated, ﬁrst, to pay the joint debts, then to repay

the partner who advanced the capital, before it shall be

applied to the separate use of either of the partners? The

creditors have an interest indirectly in the same appropriation;

not because they have any lien, legal or equitable (2 Story, Eq.,

§ 1253), upon the property itself; but on the equitable principle

that the real estate so held shall be deemed to constitute a

part of the fund from which their debts are to be paid before it

can be legally or honestly diverted to the private use of the

parties. Suppose this trust is not implied, what would be the

condition of the parties?” etc. “But treating it as a trust, the

rights of all the parties will be preserved.” It is clear that in

the view thus announced the right of the creditors is something

more than an ordinary lien.

In Delmonico vs. Guillaume, 2 Sandf. (N. Y.) Ch. 366, where
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the precise question arose which we have in the present case,

the vice-chancellor held that “Peter A. Delmonico, as the sur-

viving partner, became entitled to the Brooklyn farm, and as

between himself and the heir of John he had an absolute right

to dispose of it, for the payment of the debts of the ﬁrm, in the

same manner as if it had been personal estate.”

In so deciding he followed the English authorities, and cited

Fereday rs. Wi_l/htiriek, 1 Russ. & M. 45; Phillips vs. Phillips, 1

Myl. & K. 649; Broom vs. Broom, 3 Ib. 443; Cookson vs. Cookson,

8 Sim. 529; Torrnshend vs. Dcra]/nes, 11 Ib. 493, note.

In ztndrrirs’ Heirs vs. Brozrn’s Adm’r, 21 Ala. 437, the

supreme court said that, “inasmuch as the real estate is con-

sidered as personal for the purpose of paying the debts of the

ﬁrm, and the surviving partner is charged with the duty of

paying these debts, it must of necessity follow that he has the

right in equity to dispose of the real estate for this purpose,

ft ? it would never do to charge him with the duty of paying

the debts and at the same time take from him the means of

doing it. Therefore, although he cannot by his deed pass the

legal title which descended to the heir of the deceased partner,

yet as the heir holds the title in trust to pay the debts and the
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word "lien" in reference to the rights now in controversy, asks,
"'Vhnt are the true equitable rights of the partners a~ resulting from their presumed intentions in such real estate? Is
not the share of each pledgl'd to the other, and has not eac11
an equitable lien on tlw ei:;iate, requiring thnt it shall be held
and appropriated, first, to pay the joint debts, tlien to repay
the partner who adrnn{'cd the capital, before it shall be
upplied to the separate u~e of eith<>r of the partners? The
creditors have an interC'st indirectly in the same appropriation;
not because th(·y have any lien, legal or equitable t!! Story, Eq.,
I 1:!53), upon the property its(' If; but on the equitable principli~
that the real estate so held shall be deemed to constitute a
part of the fund from which their debts are to be paid before i't
can be le~ally 01· honestly diverted to the pl'ivate use of the
parties. ~uppose this trust is not implied, what would be the
condition of the partiC's?" etc. ''But treating it as a trust, the
rights of all the parties will be preserYed." It is dear that in
the view thus announced the right of the creditors is something
more than an ordinary lien.
In Delmonico vs. Guillaume, 2 Sandf. (N. Y.) Ch. 366, where
the precise question arose which we have in the present case,
the vice-chancl•llor held that "Peter A. Dc>lmonko, as the sur·
viving partner, became t'ntitled to the Brooklyn farm, and as
between himself and the heir of John he had an absolute right
to dispose of it, for the payment of the debts of the firm, in the
same manner as if it had been personal eRtate."
In so decicl!ni:r be followed the English authorities, and cited
Fereday 1:s. lViyht1rick, 1 Rm~s. & :M. 45; Phillips vs. Phillips, 1
Myl. & K. 649; Broom vs. Brnom, 3 lb. 44~; Cookson vs. Cookson,
8 Sim. 5:.!9; Townshend vs. Dcra!fne.'I, 11 lb. 4HR, note.
In .1ndrcirs' Hr:ir.'t i:s. Rrown's Adin'r, 21 Ala. 437, tbt~
supreme> court said that, "inn~mnch as the real estate is considered as personal for the purpose of paying the debts of the
firm, and the survivitig 1iartner is ('barged with the duty '>f
paying these dt>bts, it must of necesRity follow that he has the
right in equity to dispose of the real estate for this purpos4> 7
fc ~ it would never do to chargl' him with the duty of paying
the debts nnd at the s::m~, time take from him the me:ms of
doing it. Tllerpfore, although he rannot by his deed pass the
legal title which d<'Rcend<'d to the heir of the deceased partner,
yet as the heir holds tlw tiiJn in truf:t to pay the debts and the
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equity to the purchaser, and through it he may call on the

heir for the legal title and compel him to convey it.”

In Dupuy vs. Learemcorth, 17 Cal. 262, Chief Justice FIELD,

in the name of the court, said: “In the view of equity it is

immaterial in whose name the legal title of the property

stands-—whether in the individual name of the copartner,

or in the joint names of all; it is ﬁrst subject to the payment

of the partnership debts, and is then to be distributed among

the copartners according to their respective rights. The

possessor of the legal title in such case holds the property in

trust for the purposes of the copartnership. Each partner has

an equitable interest in the property until such purposes are

accomplished. Upon dissolution of the copartnership by the

death of one of its members, the surviving partner, who is

charged with the duty of paying the debts, can dispose of this

equitable interest, and the purchaser can compel the heirs-at-

law of the deceased partner to perfect the purchase by

conveyance of the legal title.”

If the case could be held to be one which should be governed
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by the decisions of the courts of Mississippi, because the prin-

ciple is to be regarded as a rule of property, which we neither

admit or deny, the result would still be the same.

In one of the earliest cases on that subject in the high court

of errors and appeals of that state, Markham vs. Merritt, 8

Miss. 437, 40 Am. Dec. 76, Chief Justice SHARKEY, in delivering

the opinion of the court, concurs in the general doctrine that

“when land is held by a ﬁrm, and is essential to the purposes

and objects of the partnership, then it is regarded a a part of

the joint stock, and will be regarded in equity as a chattel.” A

careful examination of the Mississippi cases cited by counsel

has disclosed nothing in contravention of this doctrine, or in

denial of the authority of the surviving partner to dispose of

such property for the payment of the debts of the partnership.

‘Ne are of the opinion, therefore, that the purchasers from

, Klein acquired the equitable title of the real estate conveyed to

him by Brown, that they had a right to the aid of a court oi’

chancery to compel Shanks to convey the legal title to the undi-

l vided half of the land, vested in him by the will of Johnston.

Decree affirmed.

NO'I'E—See also Mechem’s Elem. of Pa.rtn., _S§ 105, 111.
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survivor is charged with this duty, his deed will convey the
equity to the purchaser, and through it he may call on the
heir for the legal title and compel him to convey it."
In Dupuy vs. Leai·entc01·th, 17 Cal. 2G2, Chief Justice F1Er.D,
in the name of thE! court, said: "In the view of equity it is
immaterial in whose name the legal title of the property
stands-whether in the individual name of the copartner~
or in the joint names of all; it is first subject to the payment
of the partnership debts, and is then to be distributed among
the copartners nccordin~ to their respective rights. The
possf'ssor of the legal title in such case holds the property in
trust fo.r the purposes of the copartnership. Each partner has
nn equitable intrrest in the property until such purposes are
accomplished. Upon dissolution of the copartnership by the
death of one of i1s memb('rs, the survi\'ing partner, who is
charged with the duty of paying the debts, can dispose of this
equitable interest, and the purchaser can compel the heirs-atIaw of the dt>ceased partner to perfect the purchase by
conveyance of the legal title/'
If the case could be held to be one which should be governed
by the decisions of the courts of Mississippi, because the principle is to be regarded as a rule of property, which we neither
admit or deny, the result would still be the same.
In one of the earliest cases on that subject in the high court
of errors and appf'als of that statE>, Marklta11i vs. Merritt, 8
Miss. 437, 40 .Am. Dec. 76, Chi<."f Justice SHARKEY, in delivering
the opinion of the court, concurs in the general doctrine that
"when land is held by a firm, and is es~ential to the purposes
and objects of the partnership, then it is regarded as a part of
the joint stock, and will be regarded in equity as a chattel." A
careful examination of the Mississippi cases cited by counsel
has disclosed nothing in contravention of this doctrine, or in
denial of the authority of the surviving partner to dispose of
such property for the payment of the debts of the partnership.
We are of the opinion, therefore, that the purchasers from
Klein acquired the equitable title of the real estate conveved to
him by Brown, that they had a right to the aid of a court of
. <'hancery to compel ShankEI to convey the legal title to the undi\ vided half of the land, vested in him by the will of Johnston.
Decree affirmed.
NOTE-See also Mechem'e Elem. of Partn., ~§ 105, 111.
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PAIGE vs. PAIGE. '

Supreme Court of Iowa-, 1887.

71 Iowa 818, 32 N. W. Rep. 360, so Am. Rep. 799.

On February 2, 1880, Simon B. and John A. Paige, being in

partnership, under the ﬁrm name of S. B. & J. A. Paige, bought

certain mill property with partnership funds but took the title

PAIGE vs. PAIGE.

in their individual names. On February 6, 1880, they united

with R. F. Paige and E. W. Dixon to form a new ﬁrm to be

Supreme Court of Iowa., 1887.

known as Paige, Dixon & Go. The partnership articles pro-

vided that one-fourth interest in the milling property should

'71 Iowa 818, 82 N. W. Rep. 860, 60 Am. Rep. 799.

be conveyed to each of the new partners upon their paying an

agreed sum. The new ﬁrm took possession of the property,

operated and improved it. In August, 1881, R. F. Paige died

and S. B. and J. A. Paige acquired his interest in the property,

the business being continued under the former name. until the

death of S. B. Paige. At his death, the ﬁrm and all members

thereof were insolvent. The widow of S. B. Paige claimed

dower in the milling property. The heirs of S. B. Paige, his

administrator, J . A. Paige, Dixon, and Brown, a creditor, were

all made parties. The widow’s claim being denied, she and the
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administrator appealed.

Bills di’- Block, for appellant.

Dacison <(- Lane and Stewart ct? White, for appellees.

Rornnocx, J. (After stating the facts.) The parol evidence

in the case shows quite conclusively that, at the time the con-

veyance of the property was made, S. B. Paige stated that the

purchase was made by the partnership of S. B. & J. A. Paige,

and the property belonged to the partnership, and he desired

the deed to be made in the name of the partnership; but that,

under the advice of counsel, it was made in the individual

names of the members of the ﬁrm, so that, if the property

should be subsequently sold. it would not be necessary to prove

who were the proper parties to join in a conveyance.

This evidence, and all of the other parol evidence tending to

show that the property was purchased and paid for by the part-

_

On February 2, 1880, Simon B. and John A. Paige, being in
partnership, under the firm name of S. B. & J. A. Paige, bought
certain mill property with partnership funds but took the title
in their individual names. On February G, 1880, they united
with R. F. Paige nnd E. ,V. Dixon to form a new firm to be
known ns Paige, Dixon & Co. 'l'he partnership articles provided that one·fourth interest in the milling property should
be conveyed to each of the new partners upon their paying an
agreed sum. The new firm took possession of the property,
operated and improved it. In August, 1881, R. F. Paige died
and S. B. and ~T. A. Paige acquired his interest in the property,
the business being continued under the former name, until tho
death of S. B. Paige. At his death, the firm and all members
thereof Wf're iusol'Verit. The widow of S. B. Paige claimed
dower in the milling proper1y. Tbe heirs of S. B. Paige, his
administrator, J. A. Paige, Dixon, and Brown, a creditor, were
all made partiPs. The widow's claim beii:ig denied, she and the
administrator appealed.
Bills & Block, for appellant.
Dadson & Lane and Stewart & White, for nppellees.
RoTanocK, .J. (After stating the facts.) The parol evidence
in the case shows quite conclusively that, at the time the conveyance of the property was made, S. B. Paige stated that the
purchase was made by the partnership of S. B. & J. A. Paige,
and the property belonged to the partnership, and be desired
the deed to be made in the name of the partnership; but that,
under the ndvice of counsel, it was made in the individual
names of the members of the firm, so that, if the property
Rhould be 1ubsequently sold, it would not be necessary to prove
who were the prop2r parties to join in a conveyance.
This evidence, and all of the other parol evidence tending to
~how tltat the property was purchased and paid for by the part·
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nership, is objected to by counsel for the plaintiﬁ upon the
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ground that a written conveyance of real estate cannot be

varied by parol. It is insisted that such evidence is incom-

petent, under the statute, which provides that “conveyances to

two or more, in their own right, create a tenancy in common,

unless a contrary intent is expressed.” Code, § 1939. And

the following provisions of the code are also relied upon: Sec-

tion 1934: “Declarations or creations of trust or power, in

relation to real estate, must be executed in the same manner

as deeds of conveyance; but this provision does not apply to

trusts resulting from the operation or construction of law.”

Sections 3663 and 3664 provide that no evidence of any con-

tract for the creation or transfer of any interest in lands

(except leases for a term not exceeding one year) shall be com-

petent, “unless in writing, signed by the party to be charged.”

Appellant concedes that, if the property had been paid for

with partnership money, and one of the partners had taken the

title to the whole, there would be a resulting trust for the

beneﬁt of the ﬁrm. But it is claimed that, as each received the

legal title to just the share he was equitably entitled to, there
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can be no resulting trust. The evidence in the case shows

quite satisfactorily that payment for the property was made,

not with the money of each individual partner, but with the

undivided money of the partnership. It seems to us it is

wholly immaterial whether the conveyance was made to one or

both the partners. The law recognize the partnership as a

person distinct from the individual members of the ﬁrm, and,

this person or partnership, having paid its money for the prop-

erty, there" was a resulting trust in its favor, no matter in

whose name the title was taken.

In the notes to Coics rs. Coles. 1 Amer. Lead. Cas. (Hare & \V.)

487, it is said: “If land is bought with partnership funds,and is

brought into the business of the ﬁrm and used for its purposes,

it will be considered as partnership stock, in whose name soever

the legal title may he unless there be distinct evidence of an inten-

tion to hold it separately, such as an express agreement in the

articles of copartnership, or at the time of the purchase, or the

fact that the price is charged to the partners respectively in

their several accounts with the ﬁrm; for such arrangements

would operate as a division and distribution of so much of the

funds, and each would take his share divested of any implied

nership, is objected to by counsel for the plaintiff upon the
ground that a written conveyance of real estate cannot be
varied by parol. Jt is insisted that such evidence is incompetent, under the statute, which provides that "conveyances to
two or more, in their own right, create a tenancy in common.•
unless a contrary intent is expressed." Code, § 1939. And
the following provisions of the code are also relied upon: Section 1934: "Declarations or creations of tru~t or power, in
relation to real estate, must be executed in the same manner
as deeds of conveyance; but this provision does not apply to
trusts resulting from the operation or construction of la.w."
Sections 3663 nnd 3664 provide that no evidence of any contract for the creation or tt:msfer of any interest in lands
(except leases for n term not exceeding one year) shall be com"
pctent, "unless in writing, signed by the party to be charged."
Appellant concedes that, if the property had been paid for
with partnership money, and one of the partners had taken the
title to the whole, there would be a resulting trust for the
benefit of the firm. Uut it is claimed that, as each received the
legal title to jnst the share he was equitably entitled to, there
can be no resulting trust. The evidence in the case shows
quite satisfactorily that payment for the property was made,
not with the money of each individual partner, but with the
\ undivided money of the partnership. It seems to us it is
wholly immaterial whether the conveyance was made to one or
both the partners. The law recognizes the partnership as u
person distinct from the individual members of the firm, and,
this person or partnership, liaving paid its money for the property, there· was a resulting trust in its favor, no matter in
whose name the title was ta ken.
In the notes to Cnlcs 1:s. Coles, 1 Amer. Lead. Cas. (Ilare & ,V.)
487, it is said: "If land is bought with partnership funds, and is
brought into the business of the firm and used for its purposes,
It will be considered as partnership stock, in whose name ,<Joevcr
tlze legal title may be unless tltere be distinct evidence of an intc1it fon to Tiold it separately, such as an express agreement in the
articles of copartnership, or at the time of the purchase, or the
fa.ct that the price is charged to the partners respectively in
their several accounts with the firm; for such arrangements
would operate as a divi~ion and distribution of so much of the
funds, and each would take his share divested of any im:plicd
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trust; but the mere circumstances that the conveyance was to
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them expressly as tenants in common, would not, of itself, be

suﬂicient to rebut the trust.”

In 2 Story, Eq. § 1207, it is said: “Where real estate is pur-

rhased for partnership purposes, and on partnership account,

it is wholly immaterial, in view of a court of equity, in whose

name or names the purchase is made and the conveyance taken—-

whether in the name of one partner, or of all partners; whether

in the name of a stranger alone, or a stranger jointly with one

partner. In all these cases, let the legal title be vested in

Whom it may, it is in equity deemed partnership property, not

subject to survivorship, and the partners are deemed the

ccstuis que trust -therefor.”

This court has frequently held that where land is purchased

with partnership funds, and intended to be used for partner-

ship purposes, it is to be treated as personal assets of the part-

nership. Evans es. Hawlcy, 35 Iowa 83; Hewitt vs. Rankin, 41

Iowa 35; and other cases. In such case the trust is not an

express one, but is implied or results from the operation or con-

struction of the law, and is within the exception named in sec-
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tion 1934 of the code, and such a trust may be shown by parol

evidence. York vs. Clemens, 4-1 Iowa. 95; Cotton vs. Wood, 25

Iowa 43; Fairchild rs. Fair-child, 64 N. Y. 471.

The cases of Hale vs. Henrie, 2 VVatts, 143, 27 Am. Dec. 289;

Kramer es. Arthurs, 7 Pa. St. 165, and Itidgwarg/’s Appeal, 15 Pa.

St. 177, 53 Am. Dec. 586, hold that, “where partners intend

to bring real estate into the partnership, their intention must

be manifested by deed or writing placed on record, that pur-

chasers and creditors may not be deceived. This rule is doubt-

less correct, so far as the rights of innocent purchasers without

notice are involved; but this court is committed to the doctrine

above announced, that a purchase of real property with part-

nership funds, and investing the title in a person or persons

other than the partnership, creates a resulting trust in favor of

the partnership, and the facts necessary to establish the trust

may be shown by parol.

The evidence that the property involved in this case was paid

for by the ﬁrm of S. B. & J. A. Paige is clear and satisfactory.

It consists of the declaration of S. B. Paige, made when the

deed was executed, and the recitals in the articles of partner-

ship entered into within a few days after the deed was made,

tru.st; but the mere circumstances that the conveyance was to
them e:r.pressly as tenants in common, would not, of itself, be
sufficient to rebut the trust."
In 2 Story, Eq. § 1~07, it is said: "Where real estate is pur':hased for partnership purposes, and on partnership account,
· It is wholly immaterial, in view of a court of equity, in who.~c
name or names tTte purchase is made and the com:eyance takenwhether in the name of one partner, or of all partners; whethn
in the name of a stranger alone, or a stranger jointly with ODf'
partner. In all these cases, let the legal title be vested in
whom it may, it is in E>quity deemed partnership property, not
subject to survivorship, and the partners are deemed the
cestuis que trust therefor."
This court has frequently held that where land is purchased
with partnership funds, and intended to be used for partnership purposes, it is to be treated as personal assets of the partnership. Bvans 1;s. Hawley, 35 Iowa 83; Hewitt vs. Rankin, 41
Iowa 35; and other cases. In such case the trust is not an
express one, but is implied or results from the operation or construction of the law, and is within the exception named in section l!l3! of the code, and such a trust may be shown by parol
evidence. York vs. Clemens, 41 Iowa 95; Cotton vs. Wood, 25
Iowa 43; Fairchild n. Fairchild, 64 N. Y. 471.
The cases of llale vs. Henrie, 2 'Vatts, 143, 27 Am. Dec. 289;
ilramer 1.1s. Arthurs, 7 Pa. St. 165, and Ridgwffy's Appeal, 15 Pa.
St. 177, 53 Am. Dec. 586, hold that, "where partners intend
to bring l'(~al estnt~ into the partnership, their intention must
be manifested by deed or writing placed on ree-0rd, that purchasers and creditors may not be deceived. This rule is doubtless corred, so far as the rights of innocent purchasers without
notice are in>olved.; but this court is committed to the doctrine
obove announced, that a purrhase of rc.>al property with partnership funds, and investing the title in a person or persons
other than the partnership, creates a resulting trust in favor of
the partnership, and the facts necessary to establish the trust
may be shown by parol.
The evid<>nce that the property involved in this case was paid
for by the firm of S. H. & .J. A. Paige is clear and satisfactory.
It consists of the declarn t ion of S. B. Paige, made when the
deed was executed, and the rPcitals in the articles of partnership entered into within a few days after the deed was made,
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and the subsequent acts of both of the grantees in the deed in

173

the management and use made of the property.

2. The defendant Brown is a creditor of the ﬁrm of Paige,

Dixon & Co., and attached the property in controversy in an

action upon his claim. His counsel submitted an argument in

the cause, the drift of which seems to be a claim. that he, as a

creditor of that ﬁrm, is entitled to a preference over the cred-

itors of the ﬁrm of S. B. & J . A. Paige in the property in contro-

versy. It would be improper to determine that question in

this appeal.

3. The administrator of S. B. Paige appealed, and claims

that the debts against the estate were contracted while the

title to the property was in decedent, and on the faith and

credit of the same. He insists that the equities of these indi-

vidual creditors should not be ignored for the beneﬁt of the

ﬁrm creditors. But, as the property in controversy is assets

of the partnership, it is ﬁrst liable to the payment of the part-

nership debts, and a creditor of one of the ﬁrm has no claim

thereon until such debts are paid. Evans vs. H awley, 35

Iowa 83.
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_ We unite in the conclusion that, as it is conceded that both

of the partnerships and all of the surviving members thereof

are insolvent, the plaintiff is not entitled to a dower interest

in the property in dispute. Aﬂirmed.

Nora.-See also Mechem’s Elem. of Partn., §§ 105, I09.

and the subsequent acts of both of the grantees in the deed in
the management and use made of the property.
2. The defendant Brown is a creditor of the firm of Paige,
Dixon & Co., and attached the property in controversy in an
action upon his claim. His counsel submitted an argument in
the cause, the drift of which seems to be a claim. that he, as a
creditor of that firm, is entitled to a preference over the creditors of the firm of S. B. & J. A. Paige in the property in controversy. It would be improper to determine that question in
this appeal.
3. The administrator of S. B. Paige appealed, and claims
that the debts against the estate were contracted while the
title to the property was in decedent, and on the faith and
credit of the same. He insists that the equities of these individual creditors should not be ignored for the benefit of the
firm creditors. But, as the property in controversy is assets
of the partnership, it is first liable to the payment of the partnership debts, and a creditor of one of the firm has no clainJ
thereon until such debts are paid. Evans vs. Hawley, 3!i
Iowa 83.
We unite in the conclusion that, as it is conceded that both
of the partnerships and all of the surviving members thereof
are insolvent, the plaintiff is not entitled to a dower interest
in the property in dispute. Affirmed.

I

Nom-Bee also Mechem's Elem. of Partn., ~§ 105, 109.

