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SECTION 1.

SURPRISE AT THE TRIAL.

Appellee, William Grom, brought this action against the

appellants, Pittsburg, Cincinnati, Chicago & St, Louis

Railway Company and Pennsylvania Railroad Company, to

recover damages in the sum of $1,999 for personal injuries,

PITTSBURGH, CINCINNATI, CHICAGO & ST. LOUIS
RAILWAY COMPANY V. GROM.

alleged to have been due to the negligence of the railroad

companies while he was a passenger on their lines of rail-

road. The jury awarded him a verdict for the full amount

Court of Appeals of Kentiicky.

1911.

sued for, and the defendants have appealed.

The facts, briefly stated, are as follows : Appellee bought

142 Kentucky, 51.

a ticket from Louisville to Atlantic City and return. The
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accident occurred between Pittsburg and Altoona, in the

State of Pennsylvania. At the- time of the accident appel-

lee was sitting in the middle of the sixth seat from the

front end of the car. He was struck by some hard and

heavy substance over the left eye. The frontal bone was

fractured and his eye so seriously injured that the sight

thereof is permanent!}^ impaired. At the time of the acei

dent a freight train was passing. Just before and after

the injury, witnesses heard something rattling against the

side of the car. It sounded like a chain. Indentations

were found on the side of the car which looked as if they

had been made by an irregular object in the form of a chain.

One of the witnesses saw the passing shadow of the object

that struck appellee, and it looked like a chain. Immediate-

ly after the injury several persons searched the car, and

nothing was found therein which could have caused the
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Opinion of the Court by WM. RoGERS CLAY, Commissioner-Affirming.
Appellee, William Grom, brought this action against the
appellants, Pittsburg, Cincinnati, Chicago & St. Louis
Railway Company and Pennsylvania Railroad Company, to
recover damages in the sum of $1,999 for personal injurie ,
alleged to have been due to the negligence of the railroad
companies while he was a passenger on their lines of railroad. The jury awarded him a verdict for the full amount
sued for, and the defendants have appealed.
The facts, briefly stated, are as follows: Appellee bought
a ticket from Louisville to Atlantic City and return. The
accident occurred between Pittsburg and Altoona, in the
State of Pennsylvania. At the-time of the accident appellee wa sittin<Y in the middle of the ixth seat from the
front nd of the car. He wa struck by some hard and
h a y ub tance over the left eye. The frontal bone wa
fractured and his y o riously injured that the sight
th reof i p rmanently impair d. At the time of the acci-d nt a freight train wa pa in<Y. Just before and aft r
th injury, witne. se b ard omething rattlin<Y against the
. id of th car. It sou,nd
like a chain. Indentations
w r f ind on tbe ide f the car whi h lo k d a if th ·:
ha b
m de by an irr gular obj tin tb e for of a chain.
n f th witn
aw th pa ino- h dow f the obj ct
that . tru k app 11 , and it looked like a hain. Immediat ly ft r th injury v ral p r n
ar h d the ar, an l
thin 0 wa f ou d th r in · hi h ould have caused the
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injury. Appellant's testimony was to the effect that on

the freight trains ordinarily used there are no chains in a

position to be swung out so as to strike or enter a train on

an adjacent track, and, even if there were such, they would

hang by the side of the car by reason of their own weight,

and would not swing out from the car by reason of the vel-

ocity of the train. The witnesses, however, had no knowl-

edge of the condition of the particular train in question

and they admit, on cross-examination, that there were num-

erous chains in and about freight cars.

**********

At the conclusion of the evidence for appellee, appel-

lants' senior counsel filed his affidavit and moved for a

CONTINUANCE
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inJury. Appellant' te timony wa to the effect that on
the freight train ordinarily used there are no chains in a
position to be swung out so as to strike or enter a train on
an adjacent track, and, e en if there were such, they would
hang by the ide of the car by r a on of th ir own weight,
and would not wing out from the ar b reason of the velocity of the train. The witnesses, however, had no knowledge of the condition of the particular train in question
and they admit, on cross-examination, that there were numerous chains in and about freight cars.

continuance on the ground of surprise. In this affidavit

counsel stated, in substance, that he had had sole charge of

the defense of the action that was being tried; that there-

tofore he had made a most thorough investigation of

the facts of the case and had had submitted to him
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full reports made by the agents of appellants as to all

facts connected with the injur}-. He had never heard until

the day before the trial that any attempt would be made

to show that appellee was struck by a chain, when he was

then informed in a general waj^ by appellee's counsel that

he would show that fact. In all the investigations made

and in the reports submitted to him, it had never been sug-

gested that the accident could have happened in that way.

He was, therefore, taken completely by surprise, as were

the appellants, by the evidence introduced by appellee, and

he was not then prepared to rebut such evidence. He had

taken the deposition of the train conductor, but did not ask

him about a chain, because he had never heard it suggested

or thought it possible that a chain could have anything to

do with the accident. If allowed an opportunity to do so

he could and would procure testimony of witnesses — all

residing in the state of Pennsylvania — which would prove

(1) that there were no marks on the car on which appellee

was injured indicating that it had recently been struck

by anything; (2) that all the persons who were in the coach

and near appellee were asked by the conductor and brake-

man as to the cause of the accident, and none of them

could give any explanation of it, and none of them said

anything about hearing a chain or seeing a chain, and none

* * * * * * * * * *
At the conclu ion of the evidence for appellee, appellant ' senior coun el filed hi affidavit and moved for a
continuance on the ground of surpri e. In thi affidavit
coun el tated, in ubstance, that he had had sole charge of
the defen e of the action that wa being tried; that theretofore he had made a mo t thorough investigation of
the fact of the a e and had had ubmitted to him
full reports made by the agents of appellants as to all
facts connected with the injury. He had never heard until
the day before the trial that any attempt would be made
to show that appellee was truck b a chain, when he wa
then informed in a general wa b appellee s conn el that
he would how that fact. In all the in e tigations made
and in the report ubmitted to him, it had never been sugge ted that the accident could have happened in that way.
He was, therefore, taken com11 tel~ b urprise, a were
the appellants, b the e idence introduced b appellee, and
he wa not then prepared to rebut such evidence. He had
taken the depo ition of the train conductor, but did not a k
him about a chain, becau e he had ne er heard it ugge ted
or thought it po ible that a chain could have anything to
do with the accident. If allowed an opportunity to do so
he could and would pro ure te timon of witne es-all
re iding in the tat of P nn lvania-which would prove
(1) that there wer no mark on the car on which appellee
wa injur d in i atino· that it had recently been struck
by anythin ·; (2) that all th per on who were in the coa h
and near app 11 w r a k d b. the onductor and brakeman as to the cau e of the accident and none of them
ould give any explanation of it, and none of them aid
anything about hearing a chain or seeing a chain, and none
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of tliem suggested that a chain had anything to do with the

accident; (3) that at the time there were no chains npon

or attached to appellants' engine or cars, or forming any

part of the equipment thereof that were long enough to

reach into the window of a passenger coach on an ad-

jacent track and strike a passenger, as appellee was struck;

(4) that all chains connected with such equipment were,

however, short chains, and in the event of their breaking

they would drag on the ground, and could not swing out

in a horizontal position so as to come in contact with a train

on an adjacent track; that such a thing is a physical im-

possibility; (5) that "shortly after the accident to plain-

tiff the conductor caused telegraphic notice to be given of it

and instructions were immediately given to inspect all west-

bound freight trains that had met plaintitf 's train to see if

anything was attached to or projected from them that could

have caused the accident, and such investigation was made

and nothing found to explain the cause of the accident;"
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that these facts could be established by the testimony of

several witnesses (naming them) and could not be estab-

lished by any witnesses living in the State of Kentucky.

Did not anticipate, nor did the railroad companies antici-

pate, and no one could have reasonably anticipated, that

appellee would attempt to prove that his injuries were

caused in such an unusual or unheard-of manner as being

struck by a chain. If the railroad companies had known in

time that such proof would be offered, they could and would

have met it by showing facts to the contrary.

The foregoing affidavit was not filed until appellants'

motion for a peremptory instruction, at the conclusion of

appellee's evidence, had been overruled. Before asking for

a continuance on the ground of surprise, therefore, counsel

for appellants first took the chance of appellee's failing to

make out his case. Though apprised of the fact in a gen-

eral way on the day before the trial that appellee would

attempt to show that he was struck by a chain, he did not

ask for a continuance of the case when it was called for

trial. At the time of the trial the law of Pennsylvania was

in proof. Tounsel knew that under that law upon mere

proof of iii.iiiry, unaccompanied by any facts tending to

show a collision or a defect of cars, track, roadway, ma-

chinery or other negligence appellee could not recover,

TRIAL PRACTICE
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of them sugge ted that a chain had anything to do with the
accident; (3) that at the time there were no chains upon
or attached to appellants' engine or cars, or forming any
part of the equipment thereof that were long enough to
reach into the window of a passenger coach on an adjacent track and strike a passenger, as appellee was struck;
( 4) that all chains connected with such equipment were,
however, short chain , and in the event of their breaking
they would drag on the ground, an~ could not swing out
in a horizontal position so as to come in contact with a train
on an adjacent track; that such a thing is a physical impossibility; ( 5) that "shortly after the accident to plaintiff the conductor caused telegraphic notice to be given of it
and instructions were immediately given to inspect all westbound freight trains that had met plaintiff's train to see if
anything was attached to or projected from them that could
have caused the accident, and such investigation was made
and nothing found to explain the cause of the accident;''
that these facts could be established by the testimony of
everal witnesses (naming them) and could not be establi hed by any witnesses living in the State of Kentucky.
Did not anticipate, nor did the railroad companies anticipate, and no one could have reasonably anticipated, that
appellee would attempt to prove that his injuries were
caused in such an unusual or unheard-of manner as being
struck by a chain. If the railroad companies had known in
tjme that such proof would be offered, they could and would
have met it by showing facts to the contrary.
The foregoing affidavit was not :filed until appellants'
motion for a peremptory in truction, at the conclusion of
appellee' evidence, had be n overruleC.. Before asking for
a continuanc on the ground of surpri , therefore, counsel
for a pellants :fir t took the chance of appellee 's failing to
m k out his case. Though apprised of the fact in a genral way on the day before the trial tbat appellee would
a tt mpt to show that he was struck by a chain, he did not
, . k for a continuance of the case when it was called for
n l. At the time of the trial the law of Pennsylvania was
1n
r f.
ounsel knew that under that law upon mere
]ff
f f jn.J nry, unaccompani d by any facts tending to
.·h w a c llision or a d f ct of cars, tra k, roadway, mah1n ry or oth r n glio- nee appelle could not recover,

~ec.
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The deposition of the conductor showed that there was

absolutely nothing the matter with the train on which ap-

pellee was a passenger. A search was made to find whether

or not the object which had struck appellee was in the car,

and nothing was found. Knowing the law of Pennsylvania,

counsel should have anticipated that appellee would at-

tempt to prove facts tending to show negligence in the

operation or mechanical appliances of the passing train,

as appellee could not recover by merely showing that he

was injured by some object, without showing the source

from which it came. Furthermore, counsel admits in his

affidavit that immediately after the accident, the conductor

caused telegraphic notice of the fact to be given, and in-

structions were immediately sent out to inspect all west-

bound freight trains that had met the train on which

appellee was a passenger, to see if anything was attached

to, or projected from them that could have caused the acci-

dent and such investigation was made and nothing found
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to explain the cause of the accident. This being true, coun-

sel should have taken the depositions of witnesses ac-

quainted with such facts, and should not have gone into the

trial in the hope that appellee would fail to make out his

case, and, in the event that he did make out his case, ap-

pellants w^ould be granted a continuance and a further

opportunity to prove facts which they could have estab-

lished before the trial. We, therefore conclude that the

court did not err in failing to grant the continuance asked

for.

**********

Judgment affirmed.

PETERSON V. METROPOLITAN STREET RAILWAY

COMPANY.

Supreme Court of Missouri. 1908,

211 Missouri, 498.

Lamm, J. — Peter L. Peterson sued for damages — his

cause of action the negligence of defendant's servants man-

Jiing one of its street cars in Kansas City, Missouri, on the

1]

CuN'llN

A
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The depo ition of the conductor showe<l that th re wa ·
ab olutely notlling the matter with the train n which appellee was a passenger. A earch was mad to find whether
or not the object which bad truck appelle was in the car,
and nothing was found. l{nowing the law of Penn ylvania,
counsel should have antici1 ated that appellee would attempt to prove facts tending to show n gligence in the
operation or mechanical appliances of the pas ing train,
as appellee could not recover by merely showing that he
was injured by some object, without showing the source
from which it came. Furthermore, coun el admits in his
affidavit that immediately after the accident, the conductor
caused telegraphic notice of the fact to be given, and instructions were immediately sent out to inspect all westbound freight trains that had met the train on which
appellee was a pa s nger, to ee if anything was attached
to, or projected .from them that could have caused the accident and such inve tigation wa made and nothing found
to explain the cause of the accident. This being true, counel hould have taken the deposition of witnesses acquainted with such facts, and should not have gone into the
trial in the hope that appellee would fail to make out hi
a , and, in the event that he did make out his case, appellants would be granted a continuance and a further
opportunity to prove facts which they could have established before the trial. We, therefore conclude that the
court did not err in failing to grant the continuance asked
for.

• • • * * * * * * *

Judgment affirmed.

PETERSON V. METROP LITAN STREET RAILWAY
OMPANY.
Supreme Court of J.1issotlri.
211 Ji i,

01t ri,

1908.

49 .

AMM, J.-Peter
u d for damaO'es-his
ran , of a tion th n o·li 0 • n of def n ant' er ant manJl 1ng on
of it tre t ar in Kan a
it3~ 11issouri, on the
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13th dsLj of December, 1902. Defendant appeals from a

judgment in favor of Peterson for $5,000. Here, his death

was suggested and proceedings had reviving the the cause

in the name of Henrietta, administratrix of his estate.

Did the court err in allowing amendments ; and err again

in refusing a continuance? We think not; because;

(a) The statutory right to amend a petition is not open

to discussion. The right of a court to permit a petition to

be amended is nothing more than plain, everyday, hard-

headed sense. The right to act with good sense may

(modestly) be assumed to be inherent in any court, and (it

is likely) would exist without written law. Counsel make

the point that plaintiff had no right to amend the petition

at the trial, but they give no reason or cite no authority.

All things, says Coke, are confirmed or impugned in one

of two ways — by reason or authority. The point should

not have been made; for the only possible question is one

of terms on which the amendment may go and that question

Generated for facpubupdates (University of Michigan) on 2014-06-16 13:54 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t47p93w7n
Public Domain / http://www.hathitrust.org/access_use#pd

is not raised.

(b) The principal proposition under this head is the

refusal to grant a continuance after amendment. It is

argued that prior to the amendments the petition stated no

cause of action because there was no averment that the car

had stopped to receive passengers who might undertake to

get on; that the amendments supplied that omission; that

after amendment the petition for the first time stated a

cause of action; and that amendments of that character,

made at the commencement of a trial, entitling the defend-

ant to a continuance as of course, much more should one

go in view of the application and affidavit filed in this in-

stance.

But we can agree neither to the premise, nor to the con-

clusion if the premise were true. The petition did state a

cause of action. It alleged that defendant's Main street

cars regularly stopped about ten feet north of Twelfth

for the purpose of permitting passengers to get on and off.

That plaintiff on the 13th day of December, 1902, attempted

to enter defendant's car at said point to take passage and

that, while in the act of doing so with his foot upon the

step at the back end of the car, defendant's servants care-

TRIAL PRACTICE

[Chap. 4

13th day of December, 1902. Defendant appeals from a
judgment in favor of Peterson for $5,000. H er e, his death
was suggested and proceedings had reviving the · the cause
in the name of Henrietta, administratrix of his estate.
* * * * * * * * * *
Did the cour t err in allowing amendments ; and err again
in ref using a continuance~ We think not; because;
(a) The statutory right to amend a petition is not open
to discussion. T he right of a court t o permit a petition to
be amended is nothing more than plain, everyday, hardheaded sense. The right to act with good sense may
(modestly ) be assumed to be inherent in any court, and (it
is likely ) would exist without written law. Counsel make
the point that plaintiff had no right to amend the petition
at the trial, but they give no reason or cite n o authority.
All things, says Coke, are confirmed or impugned in one
of two ways-by reason or authority. T he p oint should
not have been made; for the only possible question is one
of terrns on which the amendment may go and that question
is not raised.
(b) The principal proposition under this head is the
refusal to grant a continuance after amendment. It is
argued that prior to the amendments the petition stated no
cause of action because there was no averment that the car
had stopped to receive passengers who might undert ake to
get on; that the amendments supplied that omission ; that
after amendment the petition for the firs t t ime stated a
cause of action; and that amendments of that character,
made at the commencement of a trial, entitling the defendant to a continuance as of course, much more should one
go in view of the application and affidavit filed in this intance.
But we can agree neither to the premise, nor t o the con]usion if the premise were true. The petition did sta te a
·au e of a tion. It all ged that defendant' Main treet
rar. r gularly stopped about ten f et north of Twelfth
f r the purpose of p rmitting pa s ngers to get on and off.
That plaintiff on the 13th day of December, 1902, attempted
t
t r d f ndant' ar at said point to take pas age and
th t, whil in th act of doing o with his foot upon the
st p at th ba k end of the car, defendant 's servants care-

Sec. 1]
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lessly and negligently started said car forward with a vio-

lent jerk.

The allegation that the car '^ started" was by necessary

implication an allegation that the car was stationary at

the time. A thing can't start without a stop. The one in-

cludes the other, ex vi termini. We had occasion to discuss

a similar contention in Flaherty v. Railroad, 207 Mo. 1 c.

335, where it was said: "But in ordinary speech, if A

says B 'moved forward,' there is a fair implication, at

least, that A means that B was in a condition of repose

when the movement began. If A was bent on expressing

the idea that B was going at the time, but then and there

began to hasten his pace, he would naturally have inserted

some word to convey the accelerated motion. The absence

of such modifying word, here, is not without significance."

What was said in the Flaherty case, though in discussing

an instruction, applies here. If the petition had said that

the car started forward "more rapidly" that would convey

Generated for facpubupdates (University of Michigan) on 2014-06-16 13:54 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t47p93w7n
Public Domain / http://www.hathitrust.org/access_use#pd

the idea it was moving at the time, but there is no such word

used and the petition is only subject to the criticism that it

defectively or obscurely stated a cause of action — not that

it stated none whatever. It would have been good after

verdict.

But, if it were conceded that the petition stated no cause

of action before amendment, defendant would not be en-

titled to a continuance, as of course, on that ground. The

canonized rule is, and all the cases hold, that a continuance

is addressed to the sound discretion of the trial court — a

discretion to be soundly exercised. It is trite law that

every intendment exists in favor of the trial court's action

on an application for a continuance. The statute under

which tliese particular amendments were allowed is Re-

vised Statutes 1899, section 688, reading: "When a party

shall amend any pleading or proceeding, and the court

shall be satisfied, by affidavit or otherwise, that the oppo-

site party could not be read}' for trial in consequence

thereof, a continuance may be granted to some day of the

same term, or at the next regular term of the court."

It will be seen from that statute that an affidavit is not

essential. The court may be satisfied "by affidavit or

otherwise" that the opposite party could not be ready for

trial in consequence of the amendment.

CONTINUANCE
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lessly and negligently started said car forward with a viole11t jerk.
·
The allegation that the car "started" was by necessary
implication an allegation that the car was stationary at
the time. A thing can't start without a stop. The one includes the other, ex vi termini. We had occa ion to di cuss
a similar contention in Flaherty v. Railroad, 207 Mo. 1 c.
335, where it was said: "But in ordinary speech, if A
says B 'moved forward,' there is a fair implication, at
least, that A means that B was in a condition of repose
when the movement began. If A was bent on expressing
the idea that B was going at the time, but then and there
begap. to ha ten bis pace, he would naturally have inserted
some word to convey the accelerated motion. The absence
of such modifying word, here, is not without significance.''
What was said in the Flaherty ca e, though in di cussing
an instruction, applies here. If th~ petition had said that
the car started forward "more rapidly" that would convey
the iaea it was moving at the time, but there i no such word
u ed and the petition is only ubject to the criticism that it
defectively or obscurely stated a cause of action-not that
it tated none whatever. It would have been good after
verdict.
But, if it were conceded that the petition stated no cause
of action before amendment, defendant would not be entitled to a continuance, as of course, on that ground. The
anonized rule is, and all the ca es bold, that a continuance
is addre sed to the sound di cretion of the trial court-a
discretion to be soundly exerci ed. It is trite law that
ff\ ery intendment exist in favor of the trial court's action
on an application for a continuance. The statute under
which the e particular amendments were allowed is Revi ed Statute 1899, section 6 8, reading: "When a party
hall amen any pleading or proceeding, and the court
shall be atisfied, by affidavit or otherwi e, that the opposite party could not be read for trial in con equence
thereof, a continuance may be granted to ome day of the
ame term, or at the next reO'ular term of the court.''
It will be seen from that tatute that an affidavit i not
essential. The court may be atisfied "by affida' it or
otherwise" that tbe op o ite party could not be ready for
trial in consequence of the amendment.

158
158 Tkial, Practice [Chap. 4

There was no attempt, except by the affidavit, to satisfy

the court that the defendant could not be ready for trial;

attending to that affidavit, it does not show defendant had

not subpoenaed witnesses on the issues made by the amend-

ments. Subsequent events showed it had — and all it knew

of. It does not state that the allegations, as amended, are

not true, or that it had a meritorious defense to the new

matter, nor does it point out that defendant could be ready

to meet those allegations at any other time. Hence, we

find no fault with the court's ruling on the application. It

is fully sustained by the following cases cited by counsel

construing section 688, supra: Colhoun v. Craivford, 50

Mo. 458; Keltenhaugh v. Railroad, 34 Mo. App. 147; Pifer

V. Stanley, 57 Mo. App. 516; Keeton v. Railroad^ 116 Mo.

App. 281.

The point is ruled against defendant.

EAHLES V. J. THOMPSON & SONS MANUFACTUR-

ING COMPANY.
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Supreme Court of Wisconsin. 1909.

137 Wisconsin, 506.

Timlin, J. The original complaint was quite inartistic.

But after setting forth the age, nationality, and occupation

of the plaintiff and his lack of knowledge of the English

language and the corporate character and the business of

[Chap. 4
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There was no attempt, except by the affidavit, to satisfy
the court that the defendant could not be ready for trial;
attending to that affidavit, it does not show defendant had
not subpoenaed witnesses on the issues made by the amendments. Subsequent events showed it had-and all it knew
of. It does not state that the allegations, as amended, are
not true, or that it had a meritorious defense to the new
matter, nor does it point out that defendant could be ready
to meet those allegations at any other time. Hence, we
find no fault with the court's ruling on the application. It
i.s fully sustained by the following cases cited by counsel
construing section 688, supra: Calhoun v. Crawford, 50
Mo. 458; K eltenbaugh v. Railroad, 34 Mo. App. 147; Pifer
v. Stanley, 57 Mo. App. 516; Keeton v. Railroad, 116 Mo.
App. 281.
The point is ruled against defendant.

* * * * * * * * * •

the defendant, it averred lack of knowledge of machinery

and of tlie dangers attending its operation and lack of ex-

perience on the part of the plaintiff. Defendant had and

used a described drop hammer, out of repair and defec-

tive. Defendant, knowing the plaintiff's want of experi-

ence, and without instructing the plaintiff concerning his

duties except as specified, and without warning the plain-

tiff that there was any danger in working about the

drop hammer or that it was liable to fall, ordered the plain-

RAHLES V. J. THOJ'.\1PSON & SONS MANUF ACTURING COMP ANY.

tiff to assist the operator of tlie drop hammer. Plaintiff,

assisting without knowledge of the danger, was injured by

Supreme Court of TiJTisconsin.

1909.

137 Wisconsin, 506.

TIMLIN, J. The original complaint was quite inartistic.
But after setting forth the age, nationality, and occupation
f the plaintiff an his la k of knowledge of the EnO'lish
lan ua e and th corporate character and the bu ine s of
ih
f ndant, it av rred lack of knowledge of machinery
f th dang r att nding its operati n and lack of exe on the
rt f the laintiff. Def ndant had and
a d crib d ro hammer, out f repair and defecf n nt, kn wi g the plaintiff's want of experin without in. tru ting th plaintiff cone rninO' his
t
p ifi d, and with ut warninO' th
lainh r
ny d
r in workinO' about the
it
1i b] io f 11 r r d th lainr of th
r p ham r.
lain tiff,
g f th dang r, was injured by
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the hammer dropping upon his hand, which in consequence

of this injury was amputated. That if the said defendant

by its officers or agents, its superintendent and foreman

acting as vice-principals, had warned or in any manner in-

structed the plaintiff as to the dangers and the use of the

said hammer, the precautions to be taken about the same,

plaintiff would not have been injured in any manner and

would have avoided the said injury. Again:

''That the cause of the injury to this plaintiff was the

neglect of the said defendant * * * to warn the said plain-

tiif of the dangers and of the dangerous condition of the

said machine."

No defect in the machine having been shown, but the

evidence on the part of the plaintitf tending to show that

the plaintiff accidentally stepped on the treadle of the drop

hammer while having his hand in the path of the descend-

ing hammer, the defendant at the close of the plaintiff's

evidence moved that the plaintiff be non-suited. Plain-
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tiff then asked leave to amend his complaint, presenting an

amended complaint, which is the same as the original com-

plaint except that therein the negligence of the defendant

was predicated, not upon any defect in the machine, but

upon the ignorance and inexperience of the plaintiii,

known to the defendant, and the failure of the defendant to

instruct or warn the plaintiff before or at the time of

placing plaintiff to work upon the drop hammer. The court

allowed this amended complaint to be filed, whereupon

counsel for the defendant asked for the ''continuance of

the case over the term, the immediate taxing by the clerk

of this court of the taxable disbursements of the defendant

down to this time, and the usual attorney fee of $25. By

the Court: The motion is granted upon the sole ground

that $10 costs be paid forthwith." Exception to this ruling

was taken, and error is assigned on this ruling.

We perceive no error in the ruling. It was proper to

allow the amendment on the trial. Gates v. Paul, 117 Wis.

170, 9-1: N. W. 55. Where the complaint is amended on the

trial, in order to entitle the defendant to a continuance he

must make a showing, if not by affidavit, at least by a

statement to the court based on the pleadings apparently

supporting such statement, that he is unprepared to meet

^nd cannot, with the evidence at hand or available, meet the

CONTINUANCE
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the hammer dropping upon his hand, which in con equence
of this injury wa amputated. That if the said defendant
by its officers or agents, its superintendent and foreman
acting as vice-principals, had warned or in any manner instructed the plaintiff as to the dangers and the use of the
said hammer, the precautions to be taken about the same,
plaintiff would not have been injured in any manner and
would have avoided the said injury. Again:
"That the cau e of the injury to this plaintiff was the
neglect of the said defendant * * * to warn the said plaintiff of the dangers and of the dangerous con di ti on of the
said machine. ''
No defect in the machine having been shown, but the
evidence on the part of the plaintiff tending to show that
the plaintiff accidentally tepped on the treadle of the drop
hammer while having his hand in the path of the descending hammer, the defendant at the clo e of the plaintiff'
evidence moved that the plaintiff be non- uited. Plaintiff then a ked leave to amend his complaint, presenting an
amended complaint, which i the ame as the original complaint except that therein the negligence of the defendant
wa predicated, not upon any defect in the machine, but·
upon the ignorance and inexperience of the plaintin,
known to the defendant, and the failure of the defendant to
in truct or warn the plaintiff before or at the time of
placing plaintiff to work upon the drop hammer. The court
allowed this amended complaint to be filed, whereupon
counsel for the defendant a ked for the ''continuance of
the ca e over the term, the imm diate taxing by the clerk
of thi court of the taxable disbursements of the defendant
down to thi time, and the usual attorney fee of $25. By
th
ourt: The motion i granted upon the ole ground
that $10 cost be paid forthwith.' Exception to this ruling
was taken, and error is a igned on this ruling.
We percei e no error in the rulino-. It wa proper to
allow the amendment on the trial. Gates v. Paiil, 117 Wis.
170, 94 N. W. 55. Wber th complaint i amended on the
trial, in ord r to ntitle th defendant to a continuance h
mu t mak a howinO' if not bv affida it at 1 a t by a
tat m nt to th ourt ba ed on the pl ading appar ntly
supporting uch tatem nt that he i unprepar d to m t
£lnd cannot, with th vid n e at band or availabl meet th
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issues raised by the amended complaint. W'ithee v. Simon,

104 Wis. 116, 80 N. W. 77. The amendment here brought

about no radical change of the issues and the terms were in

the discretion of the court. III. S. Co. v. Budzisz, 106 Wis.

499, 82 N. W. 534; Mcllquham v. Barber, 83 Wis. 500, 53

N. W. 902 ; Pellage v. Pellage, 32 Wis. 136, 141 ; Schaller

V. C. & N. W. R. Co., 97 Wis. 31, 71 N. W. 1042. * * *

Section 2. Absence op Witness.

CAMPBELL V. DREHER.

Court of Appeals of Kentucky. 1908.

issues raised by the amended complaint. Withee v. Simon,
104 Wis. 116, 80 N. W. 77. The amendment here brought
a bout no radical change of the issues and the terms were in
the discretion of the court. Ill. S. Co. v. Budzisz, 106 Wis.
499, 82 N. W. 534; Mcllquham v. Barber, 83 Wis. 500, 53
N. W. 902; Pellage v. Pellage, 32 Wis. 136, 141; Schaller
v. C. ct N. W. R. Co., 97 Wis. 31, 71 N. W. 1042. * * •

* *

33 Kentucky Law Reporter, 444.

Lassing, J. In a collision between appellee, a 16-year-

*

*

* * * * *

2.

ABSENCE OF WITNESS.

*

old boy, on a bicycle and appellant's automobile appellee

was injured. Conceiving that his injuries were the direct

result of appellant's negligence in operating his machine,

appellee, through his father as next friend, instituted suit

to recover damages. Appellant denied liability, and plead-

ed that the injuries, if any, to the boy were the result of
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his own carelessness and negligence. Upon the issues thus

SECTION

joined a trial was had, which resulted in a verdict in favor

of appellee for $500. To reverse this judgment this appeal

CAMPBELL V. DREHER.

is prosecuted.

Appellant relies upon four grounds: * * *; second, be-

Court of Appeals of Kentucky. 1908.

cause the trial court erred in refusing him a continuance

on his showing, made at the time of the trial, that the wit-

ness Dr. Geo. W. Leachman, was absent from the state,

33 Kentucky Law Reporter, 444.

and that his testimony could not be procured at that

time; * * * *

Appellant's second ground for reversal is not well taken

for two reasons: First, it is not shown that he used any

diligence whatever to secure the presence of this witness

at his trial. The record show!^ that his answer was filed on

the 15th day of December, 19Q§. The reply was filed on the.

LASSING, J.
In a collision between appellee, a 16-yearold boy, on a bicycle and appellant's automobile appellee
was injured. Conceiving that his injuries were the direct
re ult of appellant's negligence in operating his machine,
appellee, through his father as next friend, instituted suit
to r ecover damages. Appellant denied liability, and pleaded that the injuries, if any, to the boy were the result of
bi. own car les ness and negligence. Upon the issues thus
j ined a trial was had, which resulted in a verdict in favor
of app 11 e for $500. To reverse this judgment this appeal
i prose uted.
A p ll ant r lies upon four grounds: * * *; second, bet h tri al court erred in refusing him a continuance
howin , made at the time of the trial, that the witn .. · r .
o. W. L achman, wa ab ent from the state,
n that hi t e timony could not be procured at that
t im · 41< * * *

'

* * * * * * * * * •

A1 p llan '. cond round for reversal is not well taken
f or iw r ·a. n : Fir t, it is not shown that he used any
cl ilig<' · ~ \ hat ver t o
ur th presence of this witness
at 11 i.· tri · 1. The r
r d . h ow .. that his. answ r wa filed on
th, 15tl1 ay of Dec ber, 1
. The reply was filed on the.
1
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22nd day of December, 1906, completing the issues. The

case was called for trial the 26th of March, 1907, or more

than 90 days after the issues were made up. During all of

this time, save about two weeks prior to the date of the

trial, as shown by the affidavit, the witness. Dr. George W.

Leachman, was within the jurisdiction of the court, and

could have been subpoenaed, and his attendance procured.

This was not done, and the fact that appellant did not know

he was going to leave offers no excuse for his failure to

have a subpoena issued for this witness at a time when he

knew he was within the jurisdiction of the court and could

have been served. The court did not err in refusing to

continue the case because of the absence of this witness for

the further reason that it is shown that his evidence would

have been merely cumulative. He was in the automobile

with the witness John Straus, and the facts to which he

would have testified, if present, as disclosed by the affi-

davit, were testified to by the witness John Straus. The
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ruling of the trial judge, in permitting this affidavit for

continuance to be read as the deposition of the absent wit-

ness, was certainly as favorable to appellant as he could

ask.

Perceiving no error in the conduct of the trial prejudicial

to the rights of appellant, the judgment is affirmed.

TERRAPIN V. BARKER.

Supreme Court of Oklahoma. 1910.

26 Oklahoma, 93.

This action was brought in the District Court of Wash-

ington county by defendant in error to recover for services

rendered by him to plaintiff in error as an attorney, of an

161
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Sec. 2]

:...:...nd day of Decen1ber, 1906, completing the is ues. The
case was called for trial the 26th of 1\1arch, 1907, or more
than 90 days after the i sues were made u1 . During all of
this time, save about two weeks prior to the date of the
trial, as shown by the affidavit, the witne , Dr. George W.
Leachman, was within the jurisdiction of the court, and
could have been subpoenaed, and hi attendance procured.
This was not done, and the fact that appellant did not know
he was going to leave offers no excuse for his failure to
have a subpoena issued for this witness at a time when he
knew he was within the juri diction of the court and could
have been served. The court did not err in refu ing to
continue the case because of the ab ence of this witness for
the further reason that it is shown that his evidence would
have been merely cumulative. He was in the automobile
with the witness John Straus, and the facts to which he
would have testified, if present, as disclosed by the affidavit, were testified to by the witness John Straus. The
ruling of the trial judge, in permitting this affidavit for
continuance to be read as the deposition of the absent witness, was certainly as favorable to appellant as he could
ask.

alleged reasonable value of $1,000, and for expenses in-

curred and paid out by him for plaintiff in error in render-

ing said services. From a verdict and judgment in favor of

defendant in error, hereafter called ''plaintiff," plaintiff

in error, hereafter called ' ' defendant, ' ' brings this proceed-

Perceiving no error in the conduct of the trial prejudicial
to the rights of appellant, the judgment is affirmed.

T. P.— 11

TERRAPIN V. BARKER.
Supreme Court of Oklahoma.
26

1910.

Oklahoma, 93.

This action was brought in the District Court of Washington county by defendant in error to recover for er ice
rendered by him to plaintiff in error as an attorne , of an
alleg d reasonable value of $1,000 and for expen e incurred and paid out by him for plaintiff in error in rendering said services. From a verdict and judgment in favor of
defendant in error, hereafter called ''plaintiff,'' plaintiff
in error, hereafter called ''defendant,'' brings this proceedT. P.-ll-
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ing in error. The facts alleged in the pleadings and estab-

lished by the evidence, in so far as they are necessary in

the consideration of the questions presented by this pro-

ceeding, will be stated in the opinion.

**********

Hayes, J. (after stating the facts as above.) After an-

nouncement of both parties in the trial court that they

were ready for trial, a motion by defendant to strike out

certain 23ortions of plaintiff's reply to his answer was over-

ruled, and he thereupon filed a motion for continuance,

which was also overruled. His motion for continuance

stated, that he was informed that two certain persons who

were absent had information material to his case; that he

has a right to expect that they would be in attendance at

the trial of his cause. Section 5836 of the Compiled Laws

of Oklahoma of 1909 prescribes what an application for con-

tinuance on account of the absence of evidence shall con-

tain. It must show the materiality of the evidence ex-
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pected to be obtained ; that due diligence has been used to

obtain it; where the witnesses reside, if their residence is

known to the party; the probability of procuring their tes-

timony within a reasonable time ; and what facts mover be-

lieves the witness will prove; and that he believes them

to be true.

The motion in this case fails to contain several of these

essential elements. No showing whatever is made in the

application of any diligence used by plaintiff in error to

obtain the attendance of the absent witnesses ; nor does the

affidavit state the residence of but one of said witnesses.

No showing is made that their testimony can be procured

within a reasonable time; nor is any statement made as to

any facts that can be established by them that would be

material to the case. It is stated that if one of the wit-

nesses was present he would testify that, "so far as he is

informed, defendant in error was not plaintiff in error's

attorney in the matter in which he alleges he rendered the

services for plaintiff in error." But such evidence would

be incompetent. The witness could not be permitted to

testify as to liis information. The application also fails to

state that applicant believes that the alleged facts which

tlie absent witness will testify to are true. An application

for continuance could hardly be more defective than the

rt1RIAL
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ing in error. The facts alleged in the pleadings and es tab·
lished by the evi 1ence, in so far as they are necessary in
th con ideration of the qu tion presented by this proceeding, will be tated in the opinion.
* * * * * * * * * *
HA-YES, J. (after stating the facts as above.)
After announcement of both parties in the trial court that they
were ready for trial, a motion by defendant to strike out
certain portions of plaintiff' reply to his answer wa overruled, and h thereupon :filed a motion for continuance,
which wa al o overruled. His motion for continuance
tat d, that he wa informed that two certain pers.)ns who
w re ab ent had information material to his case; that he
ha a right to expect that they would be in attendance at
th trial of hi caE e. Section 5836 of the Compiled Laws
of Oklahoma of 1909 prescribes what an application for continuance on account of the ab ence of evidence shall contain. It must show the materiality of the evidence excted to be obtained; that due diligence has been used to
obtain it; where the witnesses reside, if their residence is
known to the party; the probability of procuring their testimony within a reasonable time; and what facts mover beli v the witne will prove; and that he believes them
to be true.
The motion in this case fails to contain several of these
e ential el men ts. No showing whatever is made in the
ap1 li ation of any diligence used by plaintiff in error to
obtain the att ndance of the ab ent witnesses; nor doe the
affidavit stat the residence of but one of said witnesses.
N howing i made that their testimony can be procured
within a rea nCLble time; nor i any tatement made a to
any fa t that can be e tabli b d b. them that would be
m t rial to th a e. It is t ted that if one of the witnt he woul t tify that, ''so far as he is
nt in error wa
ot plaintiff in error'
ait rn y in th
tt r in whi h b all ges he r ndered the
·
f r l l in tiff in rr r. '' But such evidence would
r nt. r h witn could not be permitted to
"· if
, t l1i . inf r
ti on. Th
lication al o fails to
·h
th·1t ·Pl lir t
Jj v s th t th all ged facts whi h
lie c h: <·nt wi Ln
j]l t . tify to ar true. An application
f r continuan
· ul
,·dly be more defective than th
J
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one here relied upon. It is not an abuse of discretion to

overrule an application for continuance, where no diligence

is shown to procure the attendance of the witnesses. {Siuope

d Son V. Burnliam, Hanna, Hunger & Co., 6 Okla. 736, 52

Pac. 924; Kirk v. Territory, 10 Okla. 46, 60 Pac. 979), and

the party applying must clearly state the facts he expects

to prove, and their materiality must be made to appear

from the application {Murphy v. Hood, et al., 12 Okla. 593.)

And even when all the matters prescribed by the statute are

set forth in an affidavit for continuance, a continuance will

not be granted, if the adverse party consents that on a

trial the facts alleged in the affidavit shall be read and

treated as a deposition of the absent witness. Section 5836.

supra; Chandler v. Colcord, 1 Okla. 260, 32 Pac. 330. De-

fendant is in no position to complain that his motion was

overruled, for plaintiff would, in all events have been en-

titled to know what facts he intended to establish by the

absent witnesses, in order that he might determine whether
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he would admit that the witness would so testify; and that

such facts might be read to the jury as a deposition of the

absent witnesses, rather than to suffer the inconvenience of

a continuance.

**********

Finding no error in the record requiring a reversal, the

judgment of the trial court is affirmed.

All the Justices concur.

BEAN V. MISSOULA LUMBER COMPANY.

Supreme Court of Montana. 1909.

40 Montana, 31.

Mr. Chief Justice Brantly delivered the opinion of the

court.

Contention is made that the court erred in refusing to

CONTINUANCE
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one here relied upon. It is not an abu e of di cretion to
overrule an applica-tion for continuance, where no diligence
is shown to procure the attendance of the witnesse . (Swope
& Son v. Burnham, Hanna, Munger & Co., 6 Okla. 736, 5:..
Pac. 924; Kirk v. Te1·ritory, 10 Okla. 46, 60 Pac. 979), and
the party applying must clearly state the fact he expect
to prove, and their materiality must be made to appear
from the application (1V1'urphy v. Hood, et al., 12 Okla. 593.)
And even when all the matters prescribed by the statute are
set forth in an affidavit for continuance, a continuance will
not be granted, if the adverse party consents that on a
trial the facts alleged in the affidavit shall be read and
treated as a deposition of the ab ent witne s. Section 5 36.
supra; Chandler v. Colcord, 1 Okla. 260, 32 Pac. 330. Defendant is in no position to complain that his motion wa
overruled, for plaintiff would, in all event have been entitled to know what facts he intended to establi h by the
absent witnesses, in order that he might determine whether
he would admit that the witness would so testify; and that
such facts might be read to the jury as a deposition of the
absent witnesses, rather than to suffer the inconvenience of
a continuance.

* • * * • • • * * *

grant to defendant a postjionement of the trial because of

the absence of one Wendorf, a witness who was expected

to be present and testify in defendant's favor. The appli-

Finding no error in the record requiring a reversal, the
judgment of the trial court is affirmed.
All the Justices concur.

BEAN V. MISSOULA LUMBER COMPANY.
Supreme Court of Montana. 1909.
40 Montana, 31.

MR. CHIEF JusTICE BRANTLY deliver d the opinion of the
court.
Contention i made that the court erred in refu ing to
grant to defendant a o t1 n m nt of the trial because of
the ab n e f one W n orf a witne who wa expect d
to be pre ent and te tify in defendant's favor. The appli-
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cation was made upon affidavit by defendant's counsel. Be-

sides setting forth the facts to which the witness would

testify, the affidavit shows that the witness was a resident

of the state of Idaho; that he was then in that state and

had been for some months; that he was the only witness

who could testify to the facts set forth ; that the defendant

expected to have him present, but that, after the cause was

set for trial, counsel ascertained that he was ill at his home

and was unable to attend ; and that, if granted a postpone-

ment, he could secure the attendance of the witness in per-

son. However meritorious the application may have been

in other respects, it was properly denied, because it wholly

failed to show diligence by defendant in its efforts to se-

cure the evidence of the witness. The cause had been at

issue for several months. The witness was a non-resident

of the state of Montana, and beyond the jurisdiction of the

court. If the defendant chose to rely upon his promise to

attend — if he did make such promise — it did so at its own
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risk. Under the circumstances, the only safe course to

pursue was to take the deposition of the witness. The re-

fusal to grant a continuance was, under the circumstances,

not such an abuse of discretion as to call for interposition

by this court. The case of State v. Metcalf, 17 Mont. 417,

43 Pac. 182, cited by counsel, is not in point. Though the

application there made showed that the witness resided in

the state of Kansas, it appeared that the defendant knew

not] ling of his whereabouts until within so short a time be-

fore the trial that it was impossible to take his deposition,

and the postponement was asked in order that the defend-

ant might be given time to take it.

Let tlie judgment and order be affirmed.

'Afirmed.

Mr. Justice Smith and Mr. Justice Holloway. concur.

[Chap. 4
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cation was made upon affidavit by defendant's counsel. Beides setting forth the facts to which the witness would
testify, the affidavit shows that the witness was a resident
of the state of Idaho; that he was then in that state and
bad been for some months; that he was the only witness
who could testify to the facts set forth; that the defendant
expected to have him present, but that, after the cause was
set for trial, counsel ascertained that he was ill at his home
and wa unable to attend; and that, if granted a postponement, he could secure the attendance of the witness in person. However meritorious the application may have been
in other re pects, it was properly denied, because it wholly
fail d to bow diligence by defendant in its efforts to secure the evidence of the witness. The cause had been at
i ue for several months. The witness was a non-resident
of the state of Montana, and beyond the jurisdiction of the
court. If the defendant chose to rely upon his promise to
attend-if he did make such promise-it did so at its own
ri k. Under the circumstances, the only safe course to
pur ue was to take the deposition of the witness. The refu al to grant a continuance was, under the circumstances,
not u ·h an abu e of di scretion as to call for interposition
br thi court. The case of State v. "}.1 etcalf, 17 Mont. 417,
4
a . 1 2, cited by counsel, is not in point. Though the
a] I ]ieation there made showed that the witness resided in
th . L te of Kansas, it appeared that the defendant knew
n thing of his whereabouts until within so short a time befor th trial that it was impos ible to take his deposition,
an th postpon ment was a ked in order that the defendant might e given time to take it.

* * * * * * * * * *
Let the judgment and order be affirmed.
~ffirmed.

MR. JusTICE

SMITH

and MR. JusTICE

HoLLOWAY.

concur.
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HARTFORD FIRE INSURANCE COMPANY V.

HAMMOND.
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HARTFORD FIRE INSUR NCE CO fPANY V.
HAM1!0ND.

THE LIVERPOOL AND LONDON AND GLOBE IN-

SURANCE COMPANY V. HAMMOND.

Supreme Court of Colorado. 1907.

41 Colorado, 323.

THE LIVERPOOL AND LO DON ND GL BE JNSURAN E C01IPA Y V. HAMJ\10 D.

Mr. Justice Bailey delivered the opinion of the court :

The same questions are presented in each of these cases,

Supre11ie Court of Colorado.

1907.

and we will, therefore, dispose of them in one opinion.

The first contention is that the court should have granted

a continuance of the trial, asked for by defendants, appel-

41 Colorado, 323.

lants here. It appears that Charles F. Hawkins was a

material witness on behalf of the defendants and that he

was ill and unable to attend the trial. Because of his

absence, defendants requested a postponement and filed an

affidavit wherein were stated the facts which Hawkins had

been expected to testify to. Plaintiff objected to a continu-

ance and admitted that if the witness, Hawkins, were pres-
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ent he should testify as stated in the affidavit. When this

was done the application for a continuance upon that

ground was properly overruled. — Code of Civil Proc, sec.

177; Baldwin Coal Co. v. Davis, 15 Colo. App. 371; Flor-

ence Oil Co. V. Oil Well Supply Co., 38 Colo. 124.

We are unable to find any error in the proceedings in

these cases, and therefore, are of the opinion that each of

the judgments should be affirmed.

Affirmed.

Chief Justice Steele and Mr. Justice Goddard concur.

MR. JusTicE B ILEY delivered the opinion of the court:
The ame que tions are pre ented in each of th se ca es
and we will, therefore, dispo e of them in one opinion.
The fir t contention i that the court hould have gran~ed
a continuance of the trial, a ked for b defendant , appellants here. It appear that Charles F. Hawkin wa "" a
material witne on behalf of the defendant and that he
was ill and unable to attend the trial. Becau e of hi '
absence, efendant requ ted a postponement and filed :tn
affidavit wherein were tated the facts which Hawkins had
een expected to te tify to. Plaintiff objected to a continuance and admitte 1 that if the witne s, Hawkins, were pre ent he hould t tify as tated in the affidavit. When thi
wa done the application for a continuance upon that
ground was properl overruled.-Code of Civil Proc. ec.
177; Baldwin Coal Co. v. Davis, 15 Colo. App. 71; Florence Oil Co. v. Oil Well Supply Co., 3
olo. 124.
* * * * * * * * * *
We are unable to find any error in the proceeding in
th e ca e , and therefore, are of the opinion that ach of
th judgments should be affirmed.
Affinned.
CHIEF J us TICE STEELE and MR. J us TICE GODDARD concur.
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BROWN V. ABILENE NATIONAL BANK.
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BROWN V. ABILENE NATIONAL BANK.

Supreme Court of Texas. 18S8.

70 Texas, 750.

Suprerne Cou,rt of Texas. 1888.

Stayton, Chief Justice. On January 25, 1886, the

Abilene National Bank brought an action against B. M.

Dangherty on several promissory notes, and sued out a

70 Te xas, 750.

writ of attachment that was levied on property belonging

to Daugherty. On March 9, 1886, the appellant filed a plea

in intervention, in which he alleged that he had also brought

an action against Daugherty, and caused a writ of attach-

ment to be levied on the property which the appellee had

first caused to be attached. The intervener set up several

grounds on which he claimed that precedence should be

given to the lien acquired through the attachment sued out

by him. On March 12, 1886, a judgment was rendered in

favor of the appellee against Daugherty, whereby the at-

tachment lien was foreclosed and the proceeds of the at-

tached property — the same having been sold and deposited

Generated for facpubupdates (University of Michigan) on 2014-06-16 13:54 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t47p93w7n
Public Domain / http://www.hathitrust.org/access_use#pd

with the clerk — was directed to be paid to the appellee. By

that judgment no disposition of the intervention was made.

On April 2, 1886, the appellee announced ready for trial

on the matters set up in the intervention, and the inter-

vener made an application for continuance, which was by

the court overruled, and a judgment was then rendered in

favor of the appellee against the intervener, who offered no

evidence. The action of the court in refusing a continuance

is assigned as error.

The ruling of the court refusing a continuance, was on

the ground that the intervener could not delay the appellee

in the assertion and collection of his claim against Daugh-

erty. In view of the grounds on which the continuance was

sought, it is unnecessary to inquire whether an intervener,

in any case, is entitled to a continuance whereby a plaintiff

will be delayed in the collection of a judgment against a

defendant; or, if he be so entitled, to determine on what

terms a continuance upon sufficient showing should be

granted. The a])plication for a continuance was based on

the absence of witnesses, and it showed that sul)poenas for

them were obtained by the intervenor on the day that he

STAYTON, CHIEF JusTrcE. On January 25, 1886, the
Abilene National Bank brought an action against B. J\L
Daugherty on several promissory notes, and sued out a
writ of attachment that was levied on property belonging
to Daugherty. On March 9, 1886, the appellant filed a plea
in intervention, in which he alleged that he had also brought
an action against Daugherty, and caused a writ of attachment to be levied on the property which the appellee had
first caused to be attached. The intervenor set up several
ground on which he claimed that precedence should be
given to the lien acquired through the attachment sued out
by him. On March 12, 1886, a judgment was rendered in
favor of the appellee against Daugherty, whereby the attachment lien was foreclosed and the proceeds of the attached property-the same having been sold a.nd deposited
with the clerk-was directed to be paid to the appellee. By
that judgment no di position of the intervention was made.
On April 2, 1886, the appellee announced ready for trial
on the matters set up in the intervention, and the intervenor made an application for continuance, which was by
the court overruled, and a judgment was then rendered in
favor of the appellee against the intervenor, who offered no
evid nee. The action of the court in refusing a continuance
i a igned as error.
The ruling of the court refusing a continuance, was on
the ground that the intervenor could not d lay the appellee
i tl1 a ertion and ollection of his claim a 0 ·ain t Daugbrt r. In view of tbe grounds on whi h the continuance was
.· u ht, it i unnec ary to inquire whether an int rvenor,
jn ny a.'e, i
ntitl d to a ontinuance wher by a plaintiff
' ill
d Jay
in th coll tion of a judgm nt gain t a
cl f
if h be so entitl , to det rmine on what
upon urn i nt showing hould be
gr nt d. Th app1i ation for a ontinuan e wa ba ed on
h b. ln · f witn ... . a d it . how d that suh1 o na. for
th
w r oht in c] h tb int rv nor on the day that he
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filed his pleadings in intervention, but it did not show when

they were placed in the hands of an officer for service. It

showed that the witnesses had been served, but did not state

when they were summoned.

When a first application for a continuance is sought, by

one entitled to ask it, for the want of testimony, the

statute requires that such applicant shall state "That he

has used due diligence to procure the same, stating such

diligence." (Rev. Stats., art. 1277.) No such statements

are found in the application, which was verbal, and is con-

tained in a bill of exceptions. On an application for a con-

tinuance, a court will not assume a necessary fact to exist

when the applicant fails or is unwilling to state its exist-

ence. Every fact stated in the application may be true, and

still due diligence not have been used.

The time when the subpoenas were served on the wit-

nesses should have been stated, in order that the court

might determine whether this was such reasonable time
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before the trial as would enable the witnesses to be present.

{Conner v. Sampson, 22 Texas 20; Stanley v. Epperson, 45

Texas, 650.) No facts are shown by the application which

can take this case out of the general rule.

There is no error in overruling the application for con-

tinuance, and the judgment will be affirmed.

Affirmed.

Section 3. Absence of Attorney.

CICERELLO V. CHESAPEAKE & OHIO RAILWAY

COMPANY.

Supreme Court of Appeals of West Virginia. 1909.

65 West Virginia, 439.

Miller, President.

The plaintiff, as personal representative of Frank Olvino,

deceased, seeks recovery of damages from defendant, for

negligently causing the death of decedent on February

8th, 1907, while employed by Rinehart and Dennis, inde-
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filed his pleadings in intervention, but it did not show when
they were placed in the hand of an officer for service. It
showed that the witnesses had been served, but did not state
when they were summoned.
When a first application for a continuance i sought, by
one entitled to a k it, for the want of testimony, the
statute requires that such appli12ant shall state 'That he
has used due diligence to procure the same, tating uch
diligence." (Rev. Stats., art. 1277.) No uch tatements
are found in the application, which was erbal, and is contained in a bill of exception . On an application for a continuance, a court will not a ume a n ce sary fact to exi t
when the applicant fail or is unwilling to state its exi tence. Every fact stated in the application may be true, and
till due diligence not have been u ed.
The time when the subpoenas were served on the witnesses should have been stated, in order that the court
might determine whether this was such rea onable time
before the trial a would enable the witne es to be present.
(Conner v. Sampson, 22 Texas 20; Stanley v. Epperson, 45
Texas, 650.) No fact are shown by the application which
can take this case out of the general rule.
There is no error in overruling the application for continuance, and the judgment will be affirmed.
.Affirmed.

SECTION

3.

ABSENCE OF ATTORNEY.

CICERELLO V. CHESAPEAKE & OHIO RAILWAY
COMPANY.
Supreme Court of ..Appeals of West Virginia. 1909.
65 West Virgi nia, 439.

President.
.
.
The plaintiff, as personal r pre ntahve of Frank Olv1no,
decea ed, eek re over - of damacre from d f ndant, for
neglig ntly cau ing t e death ?f d cedent on F.ebr~a;y
8th, 1907, while employed by Rinehart and Dennis, inaeMrLLER,
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pendent contractors, near Scott Station, in Putnam county,

in excavating and widening a hillside cut for another track

along defendant's main line. Olvino's duty, as alleged,

was to keep defendant's main track cleared of the dirt and

rock which fell from the steam shovel employed in making

the excavation. The negligence charged is, that defend-

ant's servants and employes so carelessly and negligently

and with such great force and violence drove and struck

against the said Frank Olvino, a certain locomotive with

cars attached, thereby inflicting upon him such severe and

fatal wounds and injuires, that he then and there died.

On the trial there was a verdict and judgment for the

plaintiff for $1,500.00, and for errors alleged to have been

committed preliminary to and during the progress of the

trial, and for refusal of the court below to set aside the ver-

dict and award defendant a new trial, the defendant seeks

a reversal of the judgment below.

Of the preliminary rulings complained of, the first is,
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that the court refused to continue the case on motion of de-

fendant, when called for trial, because of the absence of F.

B. Enslow, defendant's leading counsel; and because of the

absence of J. B. Thomas, one of its witnesses ; and the sec-

ond is, the rejection of defendant's special plea number

two tendered. The motion to continue was supported by

the affidavits of said Enslow and R. M. Baker, another at-

torney for the defendant. Baker was also cross examined

on the matter of his affidavit, and the clerk of the court was

also examined in relation to the issuance of subpoenas for

the witnesses, and the want of service and return thereof.

This evidence shows that Enslow was necessarily absent

in attendance upon the United States Circuit Court of Ap-

peals at Richmond, on the day this case was set for trial,

but that Baker, who assisted in the conduct of the trial

on behalf of the defendant, was present. The record of

the trial shows that Enslow was a member of the well

known firm of Simms & Enslow, or Simms, Enslow, Fitz-

patrick and Baker, that defendant's special plea number

two was signed by Alexander & Barnhart and R. M. Baker,

Attorneys, and not by either of the other firms of which

Enslow was a member, and that Mr. Alexander was also

present and assisted in the trial, and that the defense was

conducted with skill and ability. In the case of Rossett v.
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pendent contractor , near Scott Station, in Putnam county,
in excavating and widening a hillside cut for another track
along defendant's main line. Olvino 's duty, as alleged,
was to keep defendant's main track cleared of the dirt and
rock which fell from the steam shovel employed in making
the excavation. The negligence charged is, that defendant's servants and employes so carele sly and negligently
and with such great force and violence drove and struck
against the said Frank Olvino, a certain locomotive with
cars attached, thereby inflicting upon him such severe and
fatal wounds and injuires, that he then and there died.
On the trial there was a verdict and judgment for the
plaintiff for $1,500.00, and for errors alleged to have been
committed preliminary to and during the progress of the
trial, and for refusal of the court below to set aside the verdict and award defendant a new trial, the defendant seeks
a re-\ ersal of the judgment below.
Of the preliminary rulings complained of, the first is,
that the court r efu ed to continue the case on motion of defendant, when called for trial, because of the. absence of F.
B. Enslow, defendant's leading counsel; and because of the
absence of J. B. Thomas, one of its witnesses; and the second is, the rejection of defendant's special plea number
two tendered. The motion to continue was supported by
the affidavit of said Enslow and R. ~L Baker, another attorney for the defendant. Baker was also cross examined
on the matter of his affidavit, and the clerk of the court was
al o examined in relation to the i suance of subpoenas for
the witnes es, and the want of service and return thereof.
Thi evid nee shows that Enslow was necessarily absent
in attendan e upon the United States Circuit Court of Apal at Ri hmond, on the day this case was set for trial,
but that ak r, who a isted in the conduct of the trial
on 1 h lf of the d fendant, was present. The record of
th trial show tbat n low as a m mber of the well
kn w £rm of imm & En low, or Sim s, En low, Fitz1 tri k anc1 ak r, that d f ndant 's sp cial 1 a number
tw \ a. ign 1 b. A lex n r & Barnhart an R. M. Baker,
A t r
'. , and not by eith r of the oth r firm of whi h
mlwr, and that Mr. 1 xan er wa al o
pr "'c•nt a 1 , ·.· istN1 in th trial, and that the d f n wa
· ndud
' ill1 sk ill and ability. In the cas of Rossett v.
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Gardner, 3 W. Va. 531, relied upon, upon the question of the

absence of counsel, it was shown that appellant had used

due diligence to be prepared for trial ; that one of his coun-

sel was unavoidably absent, and that the other, though

present on a preceding day, was for some cause, not ex-

plained in the record, absent when the cause was heard,

and the appellant was left without the aid of any coun-

sel. In the present case defendant had able counsel pres-

ent to conduct the trial. In the case of Myers and Axtell,

Receivers, v. Trice, 86 Va. 835-841-2, the absence of leading

counsel on account of sickness, in connection with the ab-

sence of an important witness, not summoned by reason of

mistake in name, was held good cause for continuance, and

denial of the continuance was, on writ of error, held suffi-

cient cause for a reversal of tlie judgment. Several cases

are cited by the Virginia court in support of its ruling, two

from Georgia, one United States Circuit Court decision,

and the case of Rhode Island v. Massachusetts, 11 Peters
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226. In the latter case, says the Virginia Court, a contin-

uance was granted by the Supreme Court of the United

States upon the ground that the leading attorney for the

state of Rhode Island was ill, although the attorney general

of that state was present. The case was of exceptional im-

portance says the court, and that the inference was that

the court was influenced more by the deep concern and the

high importance of the case than by any purpose to ex-

emplify the rule in such cases. ''In all such cases, however,"

says the Virginia court, *'the application should be watched

with jealousy, and the discretionary power of the court ex-

ercised with caution; but if there is no sufficient reason to

induce the belief that the alleged ground of the motion is

feigned, a continuance should be granted, rather than to

seriously imperil the just determination of the cause by

refusing it." This court further says: "Under the pecu-

liar circumstances of the present case, and especially in

view of the very harsh ruling on the preceding motion, we

are clearly of opinion that the circuit court erred in re-

fusing to continue the case on the ground of the absence

of the leading counsel of the defendants, by reason of sick-

ness."

With respect to the absence of the witness Thomas, the

evidence shows that he was or had been in the emploj^ of the

3]
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Gardner, 3 W. Va. 531, relied upon, upon the question of th
ab ence of counsel, it was shown that appellant had used
due diligence to be prepared for trial; that one of his counsel was unavoidably absent, and that the other, though
pre ' ent on a preceding day, was for some cause, not exlained in the record, ab ent when the cau e was heard,
and the appellant was left without the aid of any counsel. In the l re ent ca e defendant had able counsel pre ent to conduct the trial. In the ca e of JJ!yers and Axtell,
Receivers, v. Trice, 86 Va. 835- ±1-2, the ab ence of leading
coun el on account of sicknes , in connection with the absence of an important witne , not ummoned by reason of
mi take in nam , was held good cause for continuance, and
denial of the continuance wa , on writ of error, held sufficient cause for a rever al of th judgment. Several cases
are cited by the Virginia court in support of its ruling, two
from Georgia, one United tates ~ ircuit Court deci ion,
and the case of Rhode Island v. ll!a sachiisetts, 11 Peters
226. In the latter case, says the \ irginia Court, a continuance was granted by the Supreme Court of the United
tates upon the ground that the leading attorney for the
tate of Rhode Island wa ill although the attorney general
of that tate wa present. The ca e wa of exceptional imortance sa
the court, and that the inference was that
the court wa influenced more b the deep concern and the
high importance of the case than by any purpose to exmplify the rule in such cases. ''In all such cases, however,''
ay the\ irginia court "the application should be watched
with jealou y and the di cretionar power of the court exerci ed with caution; but if there is no ufficient rea on to
indu e the belief that the alleged ground of the motion is
fei ned, a continuance hould be granted, rather than to
eriou ly imperil the ju t determination of the cause by
refu ing it." This court further ay : "Under the peculiar cir um tance of the pre ent ca e and e pecially in
view of the v ry har h ruling on the preceding motion we
are 1 arly of opinion that the ircuit court erred in refu inO' to continue the ca e on the ground of the absence
of th 1 ading counsel of the defendants, by reason of sickne . "
Wi h r sp ct to the ab ence of the witne s Thomas, the
Yidence hows that he was or had been in the emploi of the
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defendant company, was in fact the fireman on the engine

at the time of the killing of Olvino; that a subpoena for

him and another witness was secured from the clerk only

six days before the case was called for trial and sent to

the company's counsel at Huntington; that no return of

service thereof on Thomas was made, and the testimony of

Baker, counsel for defendant on cross-examination, shows

that he sent the subpoena for Thomas to the company's

superintendent requesting him to secure the presence of

Thomas, who, he was told, was at Hinton, and gave direc-

tions that an order be given him on the ticket agent there

for transportation. He did not know whether Thomas had

been served or provided with transportation. We do not

think the record shows due diligence on the part of defend-

ant to secure the presence of Thomas. Besides he was only

one of the numerous witnesses present at the time of the

killing of the deceased, including the engineer, and who were

present and examined as witnesses on the trial and gave
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testimony. Motions for continuance are generally ad-

dressed to the sound discretion of the trial court. The

judgment of the court thereon not being reviewable on

writ of error and appeal unless there has been manifest

abuse of such discretion. Mullinax v. Waybrig-ht, 33 W. Va.

84; Halstead v. Eorton, 38 W. Va. 727; State v. Lane, 44

W. Va. 730. It was not shown what was proposed to be

proven by the witness. Where the motion to continue is

based on the absence of a witness it must be shown that

proper diligence to secure his presence has been used, and

if there is any ground to suspect that the continuance is

for delay, it must appear what evidence the absent witness

is expected to give. State v. Broivn, 62 W. Va. 546. In

Thompkins v. Burgess, 2 W. Va. 187, and Dimmey v. Wheel-

ing, etc., R. Co., 27 W. Va. 33, it is said that on such motion

it must be shown that the same facts cannot be proved by

any other witness in attendance and that the party whose

witness is absent cannot proceed in the absence of such

witness. The affidavit of Baker, is that the witness is mater-

ial and that defendant cannot prove the same facts by any

one else, as he is informed; but on cross examination it is

shown that he does not know what Thomas will swear, ex-

cept from his report. It is not shown what this report was.

U is suggested in brief of counsel, however, that as Thomas
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def end ant company, wa in fact the fireman on the engine
at the time of the killing of Olvino; that a subpoena for
him and anoth r witnes was ecured from the clerk only
six days before the case wa called for trial and sent to
the company's counsel at Huntington; that no return of
service thereof on Thoma s was made, and the testimony of
Baker, counsel for defendant on cross-examination, shows
that he sent the subpoena for Thoma to the company's
uperintendent requesting him to secure the presence of
Thomas, who, he was told, wa at Hinton, and gave directions that an order be given him on the ticket agent there
for t ransportation. He did not know whether Thomas had
been erved or provided with transportation. We do not
think the record shows due diligence on the part of def endant to ecure the pre ence of Thomas. Besides he was only
one of the numerous witnesses present at the time of the
killing of the deceased, including the engineer, and who were
present and examined as witnesses on the trial and gave
testimony. Motions for continuance are generally addre ssed to the sound discretion of the trial court. The
judgment of the court thereon not being reviewable on
writ of error and appeal unless there has been manifest
abu e of such di cretion. Mullinax v. Waybright, 33 W. Va.
84; Halstead v. Horton, 38 W. Va. 727; State v. Lane, 44
W. Va. 730. It wa not shown what was proposed to be
proven by the witness. Where the motion to continue is
based on the absence of a witnes it mu t be shown that
proper diligence to ecure hi pres nee has been used, and
if there is any ground to su pect that the continuance is
for delay, it mu t app ar what evidence the ab ent witness
i exp ted to give. State v. Brown, 62 W. Va. 546. In
Thompkins v. Burge , _, 1V. a. 1 7, and Dimmey v. Wheeling, etc., R . Co., 27 vV. Va .. 3, it i aid that on uch motion
it mu t b hown that th . am fa t annot be proved by
any oth r witne in att ndan e and that th party wl10se
wi tn . . i. ab nt annot proc d in th ab ence of u h
witn . . h affidavit f ak r, i. that th witne s i mat r1 I and that d f ndant annot pr v the am fact y any
n 1 a he is inf arm, d; but on cross examination it is
.-lt wn tha h
o n t know what Thomas will w ar, xfr m hi . r port. t i not hown what thi r port wa .
in bri f of coun 1, how ver, that as Thoma .
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was fireman on the engine that killed deceased, he would

be a material witness, he and the engineer being the only

two persons on the engine, and that each seeing what oc-

curred from different points of view, this rendered Thomas

a most important witness. But other witnesses were pres-

ent and gave testimony as to what was seen and heard by

them from their several view points, including the ringing

of the bell and the blowing of the whistle, and we cannot see

that the defendant was greatly prejudiced by the absence

of Thomas. We cannot say from this record that there was

any abuse of the discretion of the court on the motion to

continue. We do not think this a parallel case to the Vir-

ginia case. Evidently the court there was more influenced

by the arbitrary ruling of the trial court in refusing to con-

tinue on the ground of the absence of an important witness

than because of the absence of counsel.

Affirmed.

RANKIN V. CALDWELL.
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Supreme Court of Idaho. 1908.

15 Idaho, 625.

Stewart, J. This is an action to recover possession of

two diamond rings, alleged to be of the value of $250 each.

The plaintiff alleges that she is the owner and entitled to the

possession of said property. The plaintiff did not file the
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was fireman on the engine that killed deceased, he would
be a material witnes , he and the engineer being the only
two persons on the engine, and that each seeing what occurred from different points of view, this rendered Thomas
a most important witne s. But other witnesses were pre ent and gave testimony as to what was seen and heard by
them from their several view point , including the ringin 0
of the bell and the blowing of the whistle, and we cannot see
that the defendant was greatly prejudiced by the absence
of Thomas. We cannot say from this record that there was
any abuse of the di cretion of the court on the motion to
continue. We do not think this a parallel case to the Virginia case. Evidently the court there was more influenced
by the arbitrary ruling of the trial court in refusing to continue on the ground of the ab ence of an important witness
than because of the ab ence of counsel.
.Affirmed.

affidavit provided for by the statute, where immediate de-

livery is claimed. The defendant answers the complaint

and denies the plaintiff's ownership and right of possession

of said rings, and denies that they are of the value of $250

each, or any greater sum than $125 each. The defendant

admits that he holds and detains said property from the

possession of plaintiff, but denies that he does so unlaw-

RANKIN V. CALDWELL.

fully, and alleges that said rings were pledged to him as

security by one Harry Noyes, and that such pledge was

made by and with the consent and approval of the plaintiff.

Sup reme Court of Id aho . 1908.

The case was set for trial before a jury sometime prior

to February 5,. 1908, and when the case was called for trial

15 Idaho, 625.
STEWART, J. This is an action to recover posses sion of
two diamond ring , alleged to be of the value of $250 each.
The plaintiff alleges that she i the owner and entitled to the
posse sion of said property. The plaintiff did not file the
affidavit pro ided for by the statut , where immediate delivery i claimed. The defendant an wers the complaint
and d nies the plaintiff' owner hip and right of posses ion
of said rings, and denie that they are of the value of $250
each, or any greater sum than $125 each. The defendant
admit that he hold and detains said property from the
posse ion of plaintiff, but denie that he doe o unlawfully, and alleo·e that aid ring were pledged to him a
ecurity by one Iarry oy , and that such pledge wa
made by and with the con ent an approval of the plaintiff.
The ca e was set for trial b fore a jury ometime rior
to February 5,_1908, and when the case was called for trial
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on February 5th, the defendant made a motion for a con-

tinuance and filed his affidavit made on that day in which

he swears "that he cannot safely go to trial at this term

of the above-entitled court on account of the absence of his

attorney, John Green, who is confined to his bed with ill-

ness in Culdesac, Nez Perce county, state of Idaho, and

conduct the trial of this case ; that affiant did not know that

the said Green would be unable to appear in court at the

time this case was set for trial until yesterday morning,

the 4th day of February, A. D. 1908; that affiant has con-

sulted no other attorney regarding this case, and had re-

tained no other attorney, and it would be an injustice to

affiant to compel him to go to trial without the presence of

his attorney.

"That affiant expects to have present for the purpose of

testifying in this cause at the trial of the same one George

Martin, who is the cashier of the Bank of Culdesac, and

who is confined to his bed with illness, and unable to ap-
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pear to attend the trial of this cause; that affiant did not

have a subpoena issued for the said George Martin, for the

said Martin agreed and intended to attend upon the trial

of this cause, and would have been present had he not been

detained on account of illness."

The affidavit then continues to set forth what the affiant

claims Martin will testify to if present at the trial. An

affidavit of Dr. E. L. Burke was also filed, to the effect that

Mr. Green was suffering with la grippe, confined to his bed

under the instruction of the physician, and that it would be

injurious and probably fatal for him to leave his bed or

make any effort whatever to appear as an attorney on the

5th day of February. The affidavit of Mr. Green, made

February 4th, was also filed to the effect that he was at-

torney for the defendant in the above action, and that the

defendant had consulted no other attorney concerning his

interest in said action, and that he was unable to appear in

the district court on the 5th as attorney for the defendant,

because of illness.

The district court overruled the motion for a continuance,

and tlie cause went to trial before a jury and a verdict re-

turned for the plaintiff, assessing the damages at $450. A

motion for a new trial was made and overruled, and this

appeal is from the judgment and from the order overruling
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on February 5th, the defendant made a motion for a continuance and :filed bis affidavit made on that day in which
he swears ''that he cannot safely go to trial at this term
of the above-entitled court on account of the absence of his
attorney, John Green, who is confined to his bed with illness in Culdesac, Nez Perce county, state of Idaho, and
conduct the trial of this case; that affiant did not know that
tbe said Green would be unable to appear in court at the
time this case was set for trial until yesterday morning,
the 4th day of F ebruary, A. D. 1908; that af:fiant bas consulted no other attorney regarding this case, and bad retained no other attorney, and it would be an injustice to
affiant to compel him to go to trial without the presence of
his attorney.
"That af:fiant expects to have present for the purpose of
testifying in this cause at the trial of the same one George
Martin, who is the cashier of the Bank of Culdesac, and
who is confined to his bed with illness, and unable to appear to attend the trial of this cause; that affiant did not
have a subpoena is ued for the said George 1\1artin, for the
said Martin agreed and intended to attend upon the trial
of this cause, and would have been present had he not been
detained on account of illness.''
The affidavit then continues to set forth what the af:fiant
claims Martin will testify to if pre ent at the trial. An
affidavit of Dr. E. L. Burke was also filed, to the effect that
Mr. Green was suffering with la grippe, confined to his bed
under the instruction of the I hysician, and that it would be
injurious and probably fatal for him to leave hi bed or
make any effort whatever to appear as an attorney on the
5th day of February. The affidavit of Mr. Green, made
February 4th, was al o filed to the eff ct that he was att r ey for the defendant in the above action, and that the
def ndant had consulted no other attorney con erning bi
int r . t in .·aid action, and that be wa unabl to appear in
tb :Ii. trict ourt on tb 5th as attorney for the d fendant,
b a .· of illn . .
'lb' i: tri t court ov rruled tb motion for a continuance,
an tlt
u. w nt to trial befor a jury and a verdict return cl r r th plaintiff, a. s sing th dama
at $±50. A
motion .f r a new tri 1 w mad and ov rrul , and thi
ap )al i fr m th ju gment a
from th order ov rruling
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the motion for a new trial. The first error assigned is,

that the trial court erred in overruling the motion for a

continuance. It will be observed from an examination of

the affidavit that the continuance was asked for upon two

grounds : first, because of absence of counsel on account of

illness; second, on account of absence of witness, Ijecause

of illness and failure to attend. The affidavit shows that

John Green, defendant's counsel, was ill and unable to at-

tend the trial of said cause ; that defendant had knowledge

of this fact on the 4th day of February, the day prior to the

day upon which the cause was set for trial. The defend-

ant made no effort to secure other counsel and there is no

showing in the affidavit that the case was in any way com-

plicated or difficult, or that other counsel could not have

been procured who could have familiarized himself with

and properly tried said case on the 5th. In this respect the

affidavit is insufficient. A party to a suit cannot have a post-

ponement of the trial upon the ground of illness of coun-
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sel, without showing diligence on the part of such applicant

to secure other counsel or to consult other counsel as to the

merits of the case for the purpose of ascertaining whether

or not other counsel can be secured who can properly try

said case. If the mere fact that counsel for the applicant

is ill is sufficient to secure a continuance, then it might be

possible to prevent a cause from ever reaching trial. The

applicant must show diligence on his part in supplying the

place of the counsel who is ill, or show some reason why it

is not done. A motion for a continuance is addressed to the

sound discretion of the trial court, and his ruling thereon

will not be disturbed on appeal, unless it appears that there

has been an abuse thereof. (Herron v. Juiy, 1 Ida. 164;

Lillienthal v. Anderson, 1 Ida. 676; Cox v. Northwestern

Stage Co., 1 Ida. 376; Richardson v. Ruddy, 10 Ida. 151, 77

Pac. 972; Robertson v. Moore, 10 Ida. 115, 77 Pac. 218; Holt

V. Gridley, 7 Ida. 416, 63 Pac. 188; Reynolds v. Corhus, 7

Ida. 481, 63 Pac. 884.)

It is not an abuse of the legal discretion vested in the

trial court to deny an application for a continuance upon the

sole ground that applicant's counsel is ill, where no affidavit

of merits is filed showing that the applicant has a meritor-

ious cause or defense and that other counsel cannot be pro-

cured who are able to try said case. {Condon v. Brockway,

CONTINUANCE
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the motion for a new trial. The first error a ·io-ned is,
that the trial court erred in overruling the motion for a
continuance. It will be observed from an examinati n of
the affidavit that the continuance was a. ked for upon two
grounds: first, becau e of ab ence of counsel on ace unt 0f
illness ; econd, on account of absence of witne s, because
of illn
and failure to attend. The affidavit bow that
John Gr en, defendant's counsel, was ill and unable to attend the trial of said cause; that defendant had knowledge
of this fact on the 4th day of February, the day prior to the
day upon which the cause was set for trial. The defendant made no effort to secure other counsel and there is no
showing in the affidavit that the ca e was in any way complicated or difficult, or that other coun el could not have
been procured who could have familiarized him elf with
and properly tried said ca e on the 5th. In thi re pect the
affidavit is in ufficient. A party to a suit cannot have a postponement of the trial upon the ground of illness of counsel, without howing diligence on the part of such applicant
to ecure other counsel or to con. ult other conn el as to the
merit of the ca e for the purpo. e of a certaininO' whether
or not other oun el can be ecured who can properl try
said case. If the mere fact that counsel for the applicant
is ill is sufficient to secure a continuance, then it might be
po sible to prevent a cause from ever reaching trial. The
ar plicant mu t show diligence on his part in supplying the
place of the coun el who is ill, or show some rea on why it
i not done. A motion for a continuance is addre sed to the
ound discretion of the trial court, and hi ruling thereon
will not be disturbed on appeal, unle s it appears that there
ha been an abuse thereof. (Herron v. Jury , 1 Ida. 164;
Lillienthal v. Ander on, 1 Ida. 676; Co x v. Northwestern
Stage Co., 1 Ida. 376; Richard on v. Ruddy, 10 Ida. 151, 77
Pac. 72; Robertson v. Moore, 10 Ida. 115, 77 Pac. 218; Halt
v. Gridl y, 7 Ida. 416, 63 Pac. 188; Reynolds v. Corbus, 7
Ida. 4 1, 6 Pac. 4.)
It i not an abu e of the l O'al di r tion ve ted in the
trial ourt to den an appli ation for a continuanc u1 on the
sole Tound that applicant' coun el is ill, where no affidavit
of m rit i filed howinO' that the applicant has a meritoriou au e or defense and that other conn el cannot be procured who are_able to try said ca e. (Condon v. Brockway,
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157 111. 90, 41 N. E. 634; Earloe v. Lambie, 132 Cal. 133, 64

Pac. 88; Berentz v. Belmont Oil Co., 148 Cal. 577, 133 Am.

St. Rep. 308, 84 Pac. 47; Thompson v. Thornton, 41 Cal.

626.) As to the sufficiency of the affidavit on account of the

absence of a witness, the affidavit as to the absence of the

witness Martin does not show the facts upon which the

statement is made that the witness is ill and unable to at-

tend said trial. The affidavit does not allege that the appli-

cant knows this as a fact, or disclose from whom he pro-

cured the information, or that he himself or the person

from whom he procured the information was qualified to

say that such witness was too ill to attend said trial. It

does not disclose whether the statement is made upon per-

sonal knowledge of the affiant or upon information. Nei-

ther does the affidavit show any diligence exercised by the

applicant to procure the attendance of the witness. The

fact that the witness agreed to be present is not such a

showing of diligence as will be sufficient to secure a con-
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tinuance for failure of such witness to attend. A party is

not entitled to a continuance of a cause without showing

due diligence and the use of legal means to procure the

desired evidence. A bare request to furnish the evidence is

in no sense a compliance with the requirements of the law.

{Alvord V. United States, 1 Ida. 585; Kuhland v. Sedgwick,

17 Cal. 123; Lightner v. Menzel, 35 Cal. 452.) For these

reasons the court committed no error in overruling the

motion for a continuance.

**********

We find no error in the record in this case, and the judg-

ment will be affirmed. Costs awarded to respondent.

AiLSHiE, C. J., and Sullivan, J., concur.

157 Ill. 90, 41 N. E. 634; H arloe v. Lambie, 132 Cal. 133, 64
Pac. 88; Berentz v. Belmont Oil Co., 148 Cal. 577, 133 Am.
St. Rep. 308, 84 Pac. 47; Thonipson v. T ·h ornton, 41 Cal.
626.) As to the sufficiency of the affidavit on account of the
absence of a witness, the affidavit as to the absence of the
witness Martin does not show the facts upon which the
statement is made that the witness is ill and unable to attend said trial. The affidavit does not allege that the applicant knows this as a fact, or disclose from whom he procured the information, or that he himself or the person
from whom he procured the information was qualified to
say that such witne was too ill to attend said trial. It
does not disclose whether the statement is made upon personal knowledge of the affiant or upon information. N either does the affidavit show any diligence exercised by the
applicant to procure the attendance of the witness. The
fact that the witness agreed to be present is not such a
showing of diligence as will be sufficient to secure a continuance for failure of such witness to attend. A party is
not entitled to a continuance of a cau e without showing
due diligence and the use of legal means to procure the
de ired evidence. A bare request to furnish the evidence is
in no sense a compliance with the requirements of the law.
(Al orcl v. Unit eel State , 1 Ida. 585; J(uhland v. Sedgwick,
17 Cal. 123; Lightner v. JJ1 enz el, 35 Cal. 452.) For these
rea ons· the court committed no error in overruling the
motion for a continuance.
* * * * * * * * * *
We find no error in the record in thi ca e, and the judgment will be affirmed. Costs award d to respondent.
AILsnrn, C. J., and SULLIVAN, J., concur.
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Section 4. Absence of Party.

JAFFE V. LILIENTHAL.

JAFFE V. LILIENTHAL.

Supreme Court of California. 1894.

101 California, 175.

Supreme Court of California. 1894.

Haynes, C. — On the 21st of December, 1891, this cause

was set for trial for January 6, 1892. On that day plaint-

iff's attorney moved for a continuance upon affidavits of the

plaintiff and his physician showing in substance that the

plaintiff, who then and for about a year prior thereto re-

sided in Seattle, Washington, was confined to his room by

an attack of acute rheumatism to which he was subject, and

was wholly unable to move or leave his room, and in the

opinion of his physician would not be able to leave his room

in less than two months. The affidavit of plaintiff further

stated that his presence at the trial was indispensably nec-

essary; that he was the only person who knew the where-

abouts of the witnesses necessary to be called on his behalf;

that their names had not been communicated to his attor-
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ney, nor the matters to which they would testify. D. M,

Delmas, Esq., attorney for plaintiff, also presented his own

affidavit that plaintiff's presence was necessary, that he did

not know the names of plaintiff's witnesses, nor the details

of the case.

No counter-affidavits were presented. The continuance

was denied, plaintiff's attorney left the courtroom, and a

judgment was entered for nonappearance of the plaintiff,

and the plaintiff appeals.

"VVe think the court erred in not granting a continuance.

Respondent suggests that it does not appear that plaintiff

was a witness, nor that his attorney used any diligence to

prepare for the trial.

It seldom happens that a trial can be properly liad in thS

absence of the plaintiff, even where he is disqualified as a

witness, especially where it is to be tried upon oral testi-

mony. With all the care that can reasonably be taken' by

both attorney and client, some matter of vital importance

is liable to be overlooked by them until the trial calls it to

the recollection of the plaintiff, and this is especially true

in relation to matters purely in rebuttal. It is the right

101 California, 175.

HAYNES, 0.-0n the 21st of December, 1891, this cause
was set for trial for January 6, 1892. On that day plaintiff's attorney moved for a continuance upon affidavits of the
plaintiff and hi physician showing in sub tance that the
plaintiff, who then and for about a year prior thereto resided in Seattle, Wa hington, was confined to his room by
an attack of acute rheumati m to which he wa subject, and
was wholly unable to move or leave his room, and in the
opinion of hi ph sician would not be able to leave his room
in less than two months. The affidavit of plaintiff further
stated that his presence at the trial was indispensably necessary; that he was the only per on who knew the whereabout of the witnesse nece ary to be called on his behalf;
that their names bad n·ot been communicated to bis attorney, nor the matters to which they would testify. D. M.
Delma , Esq., attorney for plaintiff, also presented his own
affidaYit that plaintiff's presence was necessary, that he did
not know the name of plaintiff's witnesses, nor the details
of the case.
No counter-affidavits were presented. The continuance
wa denied, plaintiff's attorney left the courtroom, and a
judgment was entered for nonappearance of the plaintiff,
and the plaintiff appeals.

* * * * * * * * * •
We think the court erred in not granting a continuance.
Respondent sugge t that it does not appear that plaintiff
wa a witne s, nor that his attorney used any diligence to
prepare for the trial.
It seldom happens that a trial can be properly bad in th~
absence of the plaintiff, even where he is disqualified as a
witne , e pecially where it is to be tried upon oral testimon . With all th care that can rea onably be taken· by
both attorney and client ome matter of vital importance
i liable to be overlooked by them until the trial calls it to
the recollection of the plaintiff, and this is especially true
in relation to matters purely in rebuttal. It is the right
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of parties tb be present at the trial of their cases. This

right may be waived, and should be held to be waived

where the absence of the party is voluntary and under cir-

cumstances which ought not to induce a reasonable man

having a due regard for the rights and interests of others

and of the public, all of whom are interested in the due

and prompt administration of justice, to absent himself.

So far as the want of preparation on the part of the at-

torney is concerned, the most laborious and painstaking

preparation on his part would not have prevented the sick-

ness and absence of his client; nor does it appear that if

the plaintiff had not been sick the necessary preparation

could not have been made after the case was set for trial.

Eespondent further contends that the affidavits do not

show the materiality of the evidence expected to be ob-

tained.

The application for continuance was not made under sec-

tion 595 of the Code of Civil Procedure, but under section
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594, which authorizes the court ''for good cause" to post-

pone the trial in the absence of a party. The consequences

of a dismissal of an action because of the absence of a

plaintiff should always be considered, especially where any

reasonable excuse is shown for his absence, as where a plea

of the statute of limitations could be interposed to a new

action. In such case the dismissal is the absolute destruc-

tion of the plaintiff's right, and so serious a penalty should

not be imposed unless the due administration of justice

clearly requires it.

The judgment appealed from should be reversed.

Vanclief^ C, and Searls, C, concurred.

For the reasons given in the foregoing opinion, the judg-

ment appealed from is reversed.

Fitzgerald, J., De Haven, J.

McFarland, J. — I concur in the judgment.
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of parties to be present at the trial of their cases. This
right may be waived, and should be held to be waived
where the absence of the party is voluntary and under circumstances which ought not to induce a reasonable man
having a due regard for the rights and interests of others
and of the public, all of whom are interested in the due
and prompt administration of justice, to absent himself.
So far as the want of preparation on the part of the attorney is concerned, the most laborious and painstaking
preparation on his part would not have prevented the sickness and absence of his client; nor does it appear that if
the plaintiff had not been sick the necessary preparation
could not have been made after the case was set for trial.
Respondent further contends that the affidavits do not
show the materiality of the evidence expected to be obtained.
The application for continuance was not made under section 595 of the Code of Civil Procedure, but under section
594, which authorizes the court ''for good cause'' to postpone the trial in the absence of a party. The consequences
of a dismissal of an action because of the absence of a
plaintiff should always be considered, especially where any
reasonable excuse is shown for his absence, as where a plea
of the statute of limitations could be interposed to a new
action. In such casf3 the dismissal is the absolute destruction of the plaintiff's right, and so serious a penalty should
not be imposed unless the due administration of justice
clearly requires it.
The judgment appealed from should be reversed.
VANCLIEF, C., and SEARLS, C., concurred.
For th rea on given in the foregoing opinion, the judgment appealed from is reversed.
FrTZGE ALD, J., DE HAVEN, J.
McFARLAND, J.-I concur in the judgment.
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USBORNE V. STEPHENSON.

U BORNE V. STEPHENSON.

Supreme Court of Oregon. 1899.

36 Oregon, 328.

* * * On the day set for the trial, but before the jury

Supreme Court of Oregon. 1899.

was called, the plaintiff moved for a continuance on account

of the absence of material testimony; basing his motion

36 Oregon, 328.

upon an affidavit of his counsel to the effect that he could

not safely proceed to trial without the depositions of several

residents of London. The motion being denied, a jury was

impaneled and sworn; but, before any evidence had been

given, the plaintiff filed a motion for permission to with-

draw a juror, based upon an affidavit of his counsel sub-

stantially the same as the one filed in support of the motion

for a continuance, except that it contained a statement to

the effect that the cause had been set down for hearing

in violation of a verbal understanding and agreement with

counsel for defendants, which, however, was denied by a
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counter affidavit. This motion was likewise denied, and the

cause proceeded to trial, resulting in a judgment in favor

of defendants for the sum of $537. Oi, from which the plain-

tiff appeals, assigning as error the overruling of his mofion

to withdraw a juror, and certain instructions given to the

jury.

Ajjirmed.

Mr. Justice Bean, after stating the facts, delivered the

opinion of the court.

1. This is the first attempt, so far as we are advised,

to invoke in this state the practice of withdrawing a juror.

There is but little satisfactory information to be obtained

from the books in regard to the ancient practice, which

used to be resorted to when a party was taken by surprise

on a trial, of withdrawing a juror, and thus causing a mis-

trial, and, of necessity, a postponement of the case. It was

originally confined to criminal cases, and seems to have

been adopted for the purpose of avoiding a rule which once

obtained, based largely upon a dictum of Lord Coke, that a

jury sworn and charged in any criminal case could not be

T. p.— 12

• • • On the day set for the trial, but before the jury
was called the plaintiff moved for a continuance on account
of the ab ence of material te timony; ba ing his motion
upon an affidavit of his counsel to the effect that he could
not safely proceed to trial without the depo itions of seYeral
resident of London. The motion being denied, a jury wa
impaneled and sworn; but, before any evidence had been
given, the plaintiff filed a motion for permi ion to withdraw a juror, based upon an affidavit of hi coun el ubstantially the ame as the one filed in upport of the motion
for a continuance, except that it contained a tatement to
the effect that the cau e had been set down for hearin ·
in violation of a verbal under tanding and agr ement with
coun el for defendant which, however wa d nied by a
counter affidavit. Thi motion wa likewi e denied and the
cau e proceeded to trial re ulting in a judement in fayor
of defendant for the sum of $537.0±, from which the plaintiff appeals as igning a error the O'i erruling of hi mo~lon
to withdraw a juror, and certain in truction ;iYen to th
JUry.
Affirm ed.
Mn. J STICE BEAN, after stating the fact , liv red the
opinion of the court.
1. This is the first attempt o far a we ar ad' i ed
to invoke in thi state th practice of withdrawin a Juror.
There i but little ati fa tor. information to h btainecl
from the book in re ·ar to th an ·i n t l ra ti
which
u ed to be re orted to wh n a part3 wa tak n l y urpri e
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discharged without giving a verdict. To escape the effect

of this rule, and yet apparently observe it to the letter, the

courts resorted to the fiction of directing the clerk to call a

juror out of the box, when it appeared that the prosecution

was taken by surprise on the trial, whereupon the prosecu-

tion objected, or was supposed to object, to proceeding

with the eleven jurors, and the trial went over for the term:

2 Hawk, P. C. 619; 2 Hale, P. C. 294; Wedderburn's Case,

Fost. 22; People v. Olcott, 2 Johns. Cas. 301 (1 Am. Dec.

168); United States v. CooUdge, 2 Gall. 363 (Fed. Cas.

No. 14,858). It was nothing more, however, than a means

of obtaining a continuance or postponement of the trial

after the jury had been impaneled and sworn. At first it

was thought this could be done only by the court ordering

the discharge of one of the jurors, and then holding that,

as the case could not be tried before the remaining eleven,

it must be continued. But after the doctrine of Lord Coke

had been repudiated, and it became the settled rule that
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it was within the power of the court, in a proper case, to

discharge the jury after it had been impaneled and sworn,

and continue the cause, the device of withdrawing a juror

seems to have become practically obsolete, and but little,

if any, reference to it as a substantive practice is to be

thereafter found in the books. That it ever prevailed at

common law in civil cases is very doubtful. No case has

come under our observation in which it was resorted to in

England. Indeed, the only reference we have been able

to find to the question in the early authorities is a note to

Chedwick v. Hughes, Carth. 464, in which it is stated that

Lord Chief Justice Holt, in a case of perjury tried before

him, said that it was the opinion of all the judges of Eng-

land, upon debate between them, that in civil cases a juror

cannot be withdrawn but by consent of all parties. And

while the authority of this note underwent a critical exami-

nation in the subsequent case of Sir John Wedderhurn,

Fost. 28, from which its authority is rendered rather ques-

tionable, it seems to be the only reference to the practice in

civil cases. It was early ruled, however, in this country,

by the courts of New York, after some hesitation, that a

court may allow a juror to be withdrawn in a civil case,

when necessary to save the plaintiff from the consequence

of a fatal mistake in his testimony: People v. Judges of

discharged without giving a verdict. To escape the effect
of this rule, and yet apparently observe it to the letter, the
courts resorted to the fiction of directing the clerk to call a
juror out of the box, when it appeared that the prosecution
was taken by surprise on the trial, whereupon the prosecution objected, or was supposed to object, to proceeding
with the eleven jurors, and the trial went over for the term:
2 Hawk, P. C. 619; 2 Hale, P. C. 294; Wedderburn's Case,
Fost. 22; People v. Olcott, 2 Johns. Cas. 301 (1 Am. Dec.
168) ; United States v. Coolidge, 2 Gall. 363 (Fed. Cas.
No. 14,858). It was nothing more, however, than a means
of obtaining a continuance or postponement of the trial
after the jury had been impaneled and sworn. At first it
was thought this could be done only by the court ordering
the discharge of one of the jurors, and then holding that,
as the case could not be tried before the remaining eleven,
it must be continued. But after the doctrine of Lord Coke
had been repudiated, and it became the settled rule that
it was within the power of the court, in a proper case, to
discharge the jury after it had been impaneled and sworn,
and continue the cause, the device of withdrawing a juror
seems to have become practically obsolete, and but little,
if any, reference to it as a substantive practice is to be
thereafter found in the books. That it ever prevailed at
common law in civil cases is very doubtful. No case has
come under our observation in which it wa resorted to in
1 ngland.
Indeed, the only reference we have been able
to find to the question in the early authorities is a note to
Chedwick v. Hughes, Carth. 464, in which it is stated that
Lord Chief Justice Holt, in a case of perjury tried before
him, said that it was the opinion of all the judges of England, upon debate between them, that in civil cases a juror
annot b withdrawn but by onsent of all parties. And
whil the authority of thi not und rwent a critical examin ti n in the sub equent ca e of Sir John Wedderburn,
:B, t. 28, from wbi h it authority i rendered rather que i
bl , it e m. to b the only reference to the practice in
ivil a . It w . arly rul d, how ver, in thi country,
y t e
rt. f ew ork, aft r · ome he itation, that a
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llow a juror to b withdrawn in a civil ca. '
w}1 n n · ·: ry to av th plaintiff from th
on equenc
of a fatal mi tak in hi t ·Lim ny: People v. Judges of
r
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'Bew York, 8 Cow, 127. And we believe it is still regarded

as a proper practice in that state, and is open to either

party: Bishop, Code PI. sec. 428; Dillon v. Cockcroft, 90

N. Y. 649; Messenger v. Fourth Nat. Bank, 48 How. Prac.

542. But, so far as we have been able to ascertain, it does

not prevail elsewhere in this country; the same result being

accomiDlished by a direct application to the court for a post-

ponement of the trial: 4 Enc. PI. & Prac. 863. We are

therefore of the opinion that the motion was properly

denied on the ground that no such jDractice prevails in this

state.

2. But, however that may be, whatever authorities there

are on the subject all agree that the practice can be re-

sorted to only when a party finds himself taken by surprise

on the trial, and when further proceeding therewith would

be productive of great hardship or manifest injustice to him.

Mr. BishojD, in the section of his work on Code Pleading al-

ready recited, in speaking of the New York practice, says :
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'* Instead of submitting to a nonsuit, the plaintiff, if he finds

himself taken by surprise on the tiral, — as by the absence

of a witness who has been in attendance, or by the unex-

pected presentation of evidence by his adversary which he

is not prepared to meet, or by any accident which might

render the further progress of the trial disastrous and un-

fair to him, — may ask the court to withdraw a juror. The

result of this application, if granted, will be to produce a

mistrial; and the court may then continue the pending ac-

tion, and set the trial over to a future da}^, when the plaintiff

may come properly prepared to try the case afresh. ' ' With-

in this rule, the plaintiff's motion was likewise properly

denied, because it is not based upon anything occurring at

the trial, but upon matters happening long prior thereto,

and which could be, and were, properly submitted to the

court in support of the motion for a continuance made be-

fore the jury was empaneled.

**********

This disposes of the questions made on the appeal, and,

there being no error in the record, we have no alternative

but to affirm the judgment.

Affirmed.^

^The practice of withdrawing a juror in civil causes is familiar in several

states. Eosengarten v. Central Railroad Company of New Jersey, (1903) 69 N.
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New Yark, 8 Cow. 127. And we believe it is still regarded
as a proper practice in that state, and i open to either
party: Bishop, ode Pl. sec. 428; Dillo n v. Cockcroft, 90
N. Y. 649; "JJ1essenger v. Fou rth Nat. Bank, 48 How. Prac.
542. But, so far a we ha' e been able to a certain, it doe
not prevail el ewhere in thi country; the same result being
accompli hed by a direct application to the court for a po tponement of the trial: 4 Enc. Pl. & Prac. 863. We are
therefore of the opinion that the motion was properly
denied on the ground that no uch practice prevails in this
state.
2. But, however that may be, whate er authorities there
are on the subject all agree that the practice can be resorted to only when a part find himself taken by surprise
on the trial, and when further proceeding therewith would
be productive of great hard hip or manife t injustice to him.
Mr. Bishop, in the section of his wor.k on Code Pleading already recited, in speaking of the New York practice, says:
''Instead of submitting to a non uit, the plaintiff, if he finds
himself taken by surpri e on the tiral,-as by the absence
of a witness who has been in attendance, or by the unexpected presentation of evidence by hi adversary which he
is not prepared to meet, or by any accident which might
render the further progress of the trial disastrous and unfair to him,-may ask the court to withdraw a juror. The
result of this application, if granted, will be to produce a
mistrial; and the court may then continue the pending action, and set the trial over to a future day, when the plaintiff
may come proper! prepared to try the case afresh.'' Within this rule, the plaintiff's motion was likewi e properly
denied, because it is not based upon anything occurring at
the trial, but upon matters happening long prior thereto,
and which could be, and were, properly submitted to the
court in support of the motion for a continuance made be£ore the jury was empaneled.
* * * * * * * * * *
This dispo e of the que tions made on the appeal, and,
there being no error in the record, we have no alternative
but to affirm the judgment.
Affirmed. 1
1The practice of withdrawing a juror in civil causes is familiar in seve ral
states. Rosengarten v. Central Railroad Company of New Jer ey, (1903) 69 N.
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J. L. 220, 54 Atl. 564; McKahan v. Baltimore & Ohio R. R. Co., (1909) 223

Pa. St. 1, 72 Atl. 251; Smith v. Chicago Junction Ry. Co., (1906) 127 111,

App. 89; Crane v. Blaekman, (1901) 100 111. App. 565; Cattano v. Metropolitan

Street Ry. Co., (1903) 173 N. Y. 565, 66 N. E. 563; Rawson v. Silo, (1905)

105 N. Y. App. Div. 278, 93 N. Y. Suppl. 416.

In Planer v. Smith, (1876) 40 Wis. 31, the court said: "The power of the

circuit court, in a proper case, to permit a juror to be withdrawn, or to order a

nonsuit, is undoubted; but there is no necessary connection between the two

processes. The withdrawal of a juror operates to continue the cause, and does

not of itself entitle the defendant to a judgment of any kind. If a nonsuit

be properly granted, the withdrawal of a juror as preliminary thereto is en-

tirely superfluous and harmless. But if judgment of nonsuit be rendered

merely because a juror has been withdrawn, such judgment is founded upon a

TRIAL PRACTICE

[Chap. 4

J. L. 220, 54 Atl. 564; McKahan v. Baltimore & Ohio R. R. Co., (1909) 223
Pa. St. 1, 72 Atl. 251; Smith v. Chicago Junction Ry. Co., (1906) 127 Ill.
App. 89; Crane v. Blackman, (1901) 100 Ill. App. 565; Cattano v. Metropolitan
Street Ry. Co., ( 1903 ) 173 N. Y. 565, 66 N. E. 563; Rawson v. Silo, ( 190;:))
105 N. Y. App. Div. 278, 93 N. Y. Suppl. 416.
In Planer v. Smith, (1876) 40 Wis. 31, the court said: "The power of the
circuit court, in a proper case to permit a juror to be withdrawn, or to order a
nonsuit, is undoubted; but there is no necessary connection between the two
processes. The withdrawal of a jnror operates to continue the cause, and does
not of itself entitle the defendant to a judgment of any kind. If a nonsuit
be properly granted, the withdrawal of a juror as preliminary thereto is en·
tfrely superfluous and harmless.
But if judgment of nonsuit be rendered
merely because a juror has been withdrawn, such judgment is founded upon a
misapprehension of the legal effect of withdrawing a juror, and is erroneous.''

misapprehension of the legal effect of withdrawing a juror, and is erroneous."

Section 6. Teems.

MAUND V. LOEB.

Supreme Court of Alabama. 1888.

87 Alabama, 374.
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Clopton, J. The continuance of a case is in the discre-

tion of the court, and such terms may be imposed, under the

rule of iDractice, as to the court may seem proper. At the

SECTION

6.

TERMS.

Fall term, 1888, of the Circuit Court, defendant obtained

a continuance, upon payment of all the costs as a condition

MAUND V. LOEB.

precedent, to be paid in ninety days, or judgment to go

against him at the next term. The costs were not paid until

the first day of the next term, and after the case was called

Supreme Court of .Alabama. 1888.

for trial, which was more than ninety days from the time

of the order. Defendant having applied for, obtained, and

87 .Alabama, 374.

accepted the continuance, we must infer that he consented

to the terms upon which it was granted. It was no excuse,

that an itemized bill of costs had not been furnished, when

it is not shown that defendant otfered to pay the costs, or

applied for such bill; and the court was not bound to ac-

cept payment after the expiration of the prescribed time,

as a compliance with the condition upon which the con-

tinuance was obtained. The court was authorized to render

judgment nil dicit against defendant. Waller v. Sultz-

lacher, 38 Ala. 318.

Afirmed.

CLOPTON, J. The continuance of a case is in the discretion of the court, and such terms may be imposed, under the
rule of practice, as to the court may seem proper. At the
Fall term, 1888, of the Circuit Court, defendant obtained
a continuance, upon payment of all the costs as a condition
preced nt, to be paid in ninety days, or judgment to go
a()'ainst him at the next term. The co ts were not paid until
the :first day of the next term, and after the case was called
for trial, which was more than ninety days from the time
of the order. Defendant having applied for, obtained, and
a pted the continuance, we must infer that he consented
t th term u on whi hit wa granted. It was no excuse,
tlmt an it mizod bill of costs had not been furnish d, when
jt j _ n t hown that defendant offered to pay the co ts, or
appli d for such bill; and the court was not bound to ac. 'Pt pa_ m nt aft r the xpiration of the pr scribed time,
,.
m lian e with the condition upon which the contiuuan e wa o tained. The court wa authorized tor nder
.iu J
nt nil dicit <>"ainst def ndant. Waller v. Sultzuacher, 38 .Ala.

• • • • • • • • • •

Affirmed.

