PART II
METHODS EMPLOYED BY PARTICULAR JURISDICTIONS

CHAPTER. 3
THE NEW ENGLAND STATES
Massachusetts
The Commonwealth of Massachusetts adopted a constitution
as approved by popular vote, effective the last Wednesday of October, 1780. Chapter VI, Article VI provided:
All the laws which have heretofore been adopted, used, and approved
in the Province, Colony, or State of Massachusetts Bay, and usually practised on in the courts of law, shall still remain and be in full force, until altered or repealed by the legislature; such parts only excepted as
are repugnant to the rights and liberties contained in this constitution. 1

This constitutional provision, in force in 1962, has been
construed by the courts as continuing in force such laws as were
in effect at the date of its adoption. More precise questions,
however, arose as to what common law and what particular English statutes were to be considered as in force in the Commonwealth.
An early case dealing with these questions was Commonwealth v.. Leach, 2 which came before the Supreme Judicial
Court in 1~The prime issue was the meaning of the phrase
"cognizable by them at common law" in the act of July 3, 1782,
which established Courts of General Sessions for Massachusetts.
The attorney for the Commonwealth argued that the phrase "at
common law" could not mean "the common law of England, because justices of the peace there are not common law officers
- it must therefore mean Ol:irCommon law - and on this subject our common law must be precisely what the statute law of
England was at the time of the emigration of our ancestors from
that country. - The statutes which were, previous to that time,
enacted in England and which define or describe the authorities,
powers and jurisdiction of justices of the peace, give to them,
1. For a discussion of Massachusetts law and government between
1630 and 1650, see Haskins, Law and Authority in Early Massachusetts
(1960). See also, Howe, Readings in American Legal History 100-267 (1949).
2. Commonwealth v. Leach, 1 Mass. 59 (1804). See also Commonwealth v. Warren, 6 Mass. 72 (1809) where 33 Hen. 8, c. 1 (relating to the
obtaining of goods by way of counterfeit documents) was held in force "as
a part of our common law."
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expressly, cognizance of diverse offences which were offences at
common law - among which are trespasses. The present indictment is for a trespass and therefore within the jurisdiction of
the Session - . . . . " 3
The four justices handed in separate opinions:
Thatcher, J. I am of opinion that the statutes of Ed. 3. respecting the jurisdiction and powers of justices of the peace have been
adopted, used and approved here, and are to be considered as part of
our common law; that the offence charged in the indictment is cognizable
bythe court of sessions and therefore that judgment ought not to be
arrested.
Sedgwick, J. Justices of the peace ... are creatures of statute; and their powers are given them by the statutes . . . It appears to
me, generally speaking, that the English statutes which were in force at
the time of the emigration of our ancestors from that country are common law here. The statutes of Ed. 3. have been adopted and practiced
upon here, and are therefore to be considered as part of our common
law. This is decisive of the question before the court, as the offence
charged in the indictment is, by those statutes, within the jurisdiction of
the sessions.

*****

Dana, Ch. J. The term common law ought not to be construed
so strictly as is contended for by the counsel for the defendant. Generally
when an English statute has been made in amendment of the common law
of England, it is here to be considered as part of our common law.
For instance, the stat. of Ja. 1, giving double costs to an officer who is
sued out of his county, for any thing done by him in the execution of
his office, being made in amendment of the common law, is adopted here
and is part of our common law. So also the stat. of Anne, respecting
negotiable notes. Usage of the country establishes and makes the common law of the country. No one, probably, can recollect the period when
the Courts of Sessions have not exercised the authority which is now excepted against. Justices of the peace have this authority expressly given
them in their commissions. It appears to me that they have uniformly
exercised it, and that without being questioned-and therefore that the law
is to be considered as settled. Per. Cur. unanimously. 4

In 1829, the Supreme Judicial Court in Sackett v. Sackett 5
was faced with the question of whether the action of waste in
Massachusetts was controlled by the statute of Marlebridge, 52
H. 3, or by the statute of Gloucester, 6 Ed. 1, c. 5. Parker,
Chief Justice, delivered the opinion of the court, stating in part:

3. Commonwealth v. Leach, 1 Mass. 59, 60 (1804).
4. Id. at 60-61.
5. Sackett v. Sackett, 25 Mass. (8 Pick.) 309 (1829).
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Before the statute of Marlebridge, a lessee or devisee for life or
years was dispunishable of waste, unless care was taken in the will or
lease to make him so. After that statute, such tenants were punishable,
unless the will or lease expressly excused them . . . .
. . . . The statute of Gloucester then came, which created a forfeiture of the place wasted and of treble damages. Under this law our
ancestors lived until their emigration . . . . They then came to this country, bringing with them, as all agree, the rights and privileges of Englishmen, and the common law of that country, so far as it should be
found applicable to their new state and condition. They brought with them
also a charter, containing power to make such new laws as their exigencies might require ... Whenever they legislated upon any subject, their
own law regulated them; when they did not legislate, the law they brought
with them was the rule of conduct.
Then the question is, whether the law by which they would be governed in relation to waste committed by tenants, was the ancient common
law, as it stood before the statute of Marlebridge, or as modified by
that statute, or the law which was in force in England at the time of their
emigration and for centuries before; and we think it very clear that it
was the latter. • . . And this was the opinion of the learned jurists and
judges who lived before and after the adoption of our present constitution
and had occasion to study the jurisprudence of both periods.
Thus Chief Justice Dana, in the case Commonwealth v. Leach et
&· 1 Mass. R. 61, says, "the term common law ought not to be construed
so strictly as is contended for. Generally when an English statute has
been made in amendment of the common law of England, it is here to
be considered as part of our common law."
This proposition includes statutes of that description, whether enacted before· or after the settlement of the colony, and was therefore too
broad as a rule of our jurisprudence. Our ancestors having brought with
them an ample charter for legislation, and having in fact exercised that
power as soon as they were organized as a body politic, cannot be presumed to have adopted of course all the statutes which were afterwards
passed in the British parliament, which might alter or amend the common law, but only such as they practically received into their system,
and which in this manner became their common law.
The distinction between the two classes of statutes, those made before and those after the emigration, was seen and recognised by the
Court in the case Commonwealth v. Knowlton, 2 Mass. R. 534 [ 1807].
In the opinion of the Court drawn up by Parsons C. J., though it does
not bear his name, is the following sound exposition of the basis of our
jurisprudence, as distinct from legislative enactments made since the present form of government has been in force.
"Our ancestors, when they came into this new world, claimed the
common law as their birth-right, and brought it with them, except such
parts as were judged inapplicable to their new state and condition. The
common law, thus claimed, was the common law of their native country,
as it was amended or altered by English statutes in force at the time of
their emigration. Those statutes were never re-enacted in this country,
but were considered as incorporated into the common law. Some few
other English statutes, passed since the emigration, were adopted bY our
courts, and now have the authority of law, derived from long practice . . . .
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"So much therefore of the common law of England as our ancestors
brought with them, and of the statutes then in force, amending or alterl!!g_ it; such of the more recent statutes as have been since adopted in
practice; and the ancient usages [stemming from annulled laws of the
Massachusetts Bay Colony] . . . may be considered as forming the body
of the common law of Massachusetts, which has submitted to some alterations by the acts of the provincial and state legislatures, and by the provisions of our constitution."
If the foregoing be a true enumeration of the materials which compose the common law by which our ancestors, under their colonial institutions, were governed, then it is very clear that the action of waste
was the same and had the same consequences with them, as it had in
England under the statute of Gloucester, viz. forfeiture of the place
wasted and treble damages .•..
We admit the authority of the colonial legislature, while its charter
continued, to have substituted any other remedy for waste than that which
existed in England, or even to have made it dispunishable, as it was in
regard to lessees for life or years before the statute of Marlebridge;
but if they did not choose to legislate upon the subject, the common law,
as above described, remained in force .•.

*****
But the argument for the defendant in this case has relied much on
the provision introduced into our constitution, whereby it is declared, "that
all the laws which have heretofore been adopted, used and approved in the
province, colony or state of Massachusetts Bay, and usually practised on
in the courts of law, shall still remain and be in full force, until altered
or repealed by the legislature; such parts only excepted as are repugnant
to the rights and liberties contained in this constitution."
It is argued that the law respecting waste, as existing in England
at the time of the emigration, wa:s never adopted, used or approved in
the province, colony or state, and therefore ceased to be law after the
adoption of the constitution, or rather never had force as law.
The answer to this argument has before been given, viz. that by
that article of the constitution the common law was adopted as a whole,
and that it is not necessary to show a use or practice of any particular
branch of it, to give it validity; and that it is only of a statute enacted
after the emigration that the question can arise, whether it has been actually used in practice, in order to give it the force of law. . . . 6

In 1834, in Going v. Emery, 7 the Supreme Judicial Court
at the Middlesex Term considered the question of whether 43
6. Id. at 314-21.
7. Going v. Emery, 33 Mass. (16 Pick.) 107 (1834). Commonwealth
v. Churchill, 43 Mass. 118, 124 (1840) rejected the proposition that under
the Massachusetts constitution "no principle or rule of the common law
could be regarded as adopted, unless it could be shown affirmatively that
it had been adjudicated before the revolution." See also Glezen v. Rood,
43 Mass. (2 Met.) 490, 492 (1841) where 23 Hen. 6, c. 9 (relating to the
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Eliz., c. 4 (relating to charitable uses) was in force in the Commonwealth. In the opinion, Chief Justice Shaw stated in part:
There is no case in the reports of this Commonwealth, directly in
point, deciding that the statute in question has been adopted in this Commonwealth. What English statutes are deemed to be in force here, is
often a question of difficulty, depending upon the nature of the subject,
the difference between the character of our institutions, and our general
course of policy, and those of the parent country, and upon fitness and
usage, As a general rule, it must be considered that our ancestors
came here as British subjects, submitting to the obligations and claiming the protection and privileges of the laws of England, as they then
stood. All the statutes of the realm, previously made, especially those
altering, modifying, or declaring the common law, were included with
and adopted as a part of that code. Those statutes of a general and
beneficial nature, such as the statute of uses, of wills, and the like, of
which many were passed in the reigns of Henry 8, Elizabeth, and James
1, were as useful in their nature and as beneficial to the subject, as the
body of the common law. By an act passed soon after the granting of
the provincial charter, 4 Wm. & Mary, Anc. Chart. 213, 229, it was provided, that all the laws and ordinances in force under the then late colonial government, should remain in force until altered or repealed by
the provincial legislature thereby established. And by the constitution of
the Commonwealth, c. 6, § 6, it is declared, that all the laws which
have heretofore been- adopted, used and approved in the Province, Colony,
or State of Massachusetts Bay, and usually practised on in the courts of
law, shall still remain and be in full force until altered or repaled by
the legislature. It is by this course of regular transmission, that the
common law of England, and the statutes in force at the time of the
settlement of this country, have been established and have the force of
law at the present time. It is difficult to perceive why the statute 43
Eliz. c. 4, passed some years before the granting of the first charter,
and before the emigration of our ancestors, should not be deemed one of
those adopted. Many of its provisions were well adapted to the condition
and circumstances, as well as to the policy and religious views, of the
early emigrants. Though there is no decision upon this point, it does
not stand altogether without authority. Some general rules pointing out
what early English statutes are in force here, may be found in a case
in the first volume of our Reports. Commonwealth v. Leach, 1 Mass.
R. 59. Sedgwick J. says, "It appears to me, generally speaking, that the
English statutes, which were in force at the time of the emigration of
our ancestors, are common law here." Dana C. J. adds, "Generally
when an English statute has been made in amendment of the common law
of England, it is here to be considered as part of our common law."8

No case has been located, during the first six decades of the
Commonwealth, in which a Massachusetts court addressed itself
commissioners of sewers) was said to be "made part of the common law
of Massachusetts, subject to such modifications as may have been introduced by our own statutes."
8. Going v. Emery, supra, at 115-16 (1834).
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to the question of whether the "common law" was continued in
force under the 1780 constitution. The arguments addressed to
the court were over what constituted the common law, acknowledged to be in force, and whether English statutes were included
within it, and, if so, to what extent. 9
Rhode Island
In 1822, Justice Joseph Story, of the Supreme Court of the
United States sitting as Circuit Justice in the Circuit Court for
the District of Rhode Island, delivered an opinion in Steere v.
Field 10 which dealt in part with the status of English statutes
in Rhode Island. He stated:
The first question is, whether an action of debt lies in Rhode Island
for the escape of an execution debtor. That debt lies in England in such
a case, at least, since the statute of Westm. II. c. 11 (13 Edw. I.), and
the statute of 1 Rich. II. c. 12 [prohibiting the release of prisoners by
a jailor], has not been denied at the bar ... The only point is, whether
that remedy has either by usage or statute been incorporated into the law
of Rhode Island. It is not necessary, in my judgment, to consider how
far the common law and statutes of England, applicable to its situation,
were to be considered as introduced· by adoption into the colony of Rhode
Island at its first settlement, or under the charter of Charles II., though certainly the current of American as well as British authority
sets very strongly in favor of the affirmative . . . - because there is an
express colonial statute on this subject. By the act of Rhode Island, of
the 30th of April, 1700, it is enacted, "That in all actions, matters,
causes, and things whatsoever, when no particular law of this colony is
made to decide and determine the same, that then, and in all such cases,
the laws of England shall be put in force to issue, determine, and decide
the same, any usage, custom, or law to the contrary hereof notwithstanding."ll It is too clear, for argument, that this statute completely
adopts the English statute, as well as common law, in all cases not
otherwise provided for; and as no colonial statute existed touching remedies for escapes, it follows, that the remedy of an action of debt was
virtually coupled with the local law. Assuming this to be the correct
conclusion, and it seems to me undeniable, it remains only to inquire,
whether by any subsequent statute the operation .of this act has been
suspended or repealed. There is no pretence of an express repeal; but
an attempt has been made to deduce a repeal by implication from statutes subsequently made. The statute of 1767, after expressly declaring,
9. See, ~. Crocker, Notes on the General Statues of Massachusetts
32 (Balde's ed. 1925).
10. Steere v. Field, 22 Fed. Cas. 1210 (No. 13350) (C.C.R.I. 1822).
11. Acts and Laws of Rhode Island [1663-1745], 28 (1745). The title
of the act read: "An Act for putting in Force the Laws of England, in all
Cases where no particular Law of this Colony hath provided a Remedy."
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that the courts of the colony shall be governed by certain statutes of
parliament, which it enumerates in detail, as "hereby introduced into this
colony," proceeds to provide in the second section, "that in all actions,
laws and things whatsoever, where there is no particular law of this colony, or act of parliament introduced for the decision and determination
of the same, then and in such cases, the laws of England shall be in
force for the decision and determination of the same." 12 It does not appear to me, that this statute in the slightest degree varies the operation
of the act of 1700; it is merely affirmative of its provisions. The enumeration of certain statutes, as introduced, cannot be considered as
denying the adoption of any others; but was probably inserted ex majori
cautela; and at all events the second section completely repeals any such
constructive repeal. Then comes the act of 1789 [i.e., 1798], which,
after declaring the Digest, then made of the statutes of the state to be
in force, and reciting, that "in the aforesaid Digest statute provision may
not have been made in all cases unprovided for at common law," enacts,
"that in all cases, in which provision is not made, either at common law,
or by the statutes aforesaid, the statute laws of England which have heretofore been introduced into practice in this state, shall continue to be in
force, until the general assembly shall expressly provide therefor."
Dig. 1798, p. 78, §5. Now I do not think it material to inquire, whether
it be the common law of England, or the common law of Rhode Island
(supposing there is a difference), which is alluded to in this statute,
though upon sound principles of construction it seems difficult to avoid
the conclusion that the latter was intended •.. ; nor whether the common
law of Rhode Island, at least since the act of 1700, is not to be considered the common law of England, as modified and amended to the acts
of parliament, and the local usages and doctrines of the colony; for in
my view of the question, the effect of the act of 1798 will be the same,
which ever construction is adopted ... there does not seem any reason to
suppose that debt was a remedy for an escape at the common law; for
according to all analogies of that law, it lay not in cases of tort, but of
contract only, where the claim was for a sum certain ... From the nature
of the case, it is a tort, sounding in damages, and perpetually varying in
measure and extent. The statutes of Westm. II., and 1 Rich. II., were,
in my judgment, introductive of new law; and such seems to have been
the general if not the universal opinion of the profession ... Assuming
therefore, that the common law referred to in the act of 1798 is the
common law of England, as the counsel for the defendant contends, it
establishes only, that debt for an escape was not a remedy given by that
law, or in the language of the act, it is "a case in which provision is
not made at common law." It would be too narrow a construction to hold,
that if there was some remedy at common law, the act of 1798 did not
save a new statute remedy, introduced by practice into Rhode Island.
The obvious purpose was to save all English statutes, then in force
which gave remedies and rights unprovided for by the common law, or
by the state statutes. And at all events the act is merely affirmative,
and in no respect touches former statutes, with which the provisions of
the Digest are not inconsistent. That the remedy of debt for escapes
had been introduced into practice in this state is clear from the extracts
12.

Acts and Laws of Rhode Island 55 (1767).
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of the judicial records, with which I have been furnished, since the year
1767. And the legal conclusion from these extracts is greatly fortified
by the language of the statutes of 1700 and 1767. Without going more
at large into the subject, I am satisfied, that debt is a proper and legal
remedy in Rhode Island in cases of escape. 13

Despite the obvious care with which Story prepared his
1822 opinion, he omitted any reference to a statute enacted in
1749. The proceedings of the General Assembly for October
1748 show:
Whereas Messrs Danial Updike, James Honyman, jun. Matthew
Robinson, and John Alpin, Attorneys at Law, by a Memorial under their
Hands, have represented unto this Assembly, That the Judges of the Superior Court of Judicature, &c . in this Colony, have of late judicially
determined, that the Statutesof that part of Great-Britain, formerly called
England, are not in Force in this Government, except such as are
introduced by some Law of the Colony; and this, notwithstanding that in
all Time heretofore, the Courts throughout the Colony, both Superior and
Inferior, have admitted such of the said Statutes as relate to the Common
Law to be in Force here, and have adjudged upon them as such, so that
there has been no Occasion of an Act of Assembly for the formal Introduction of those Statutes: But as the Case now stands, the Laws of this
Colony are altogether imperfect, and scarcely any one Law-proceeding
can be commenced or brought to Issue. And now this Assembly having
taken the Premises into Consideration, Do Vote and Resolve, and it is
hereby Voted and Resolved, That the Memorialists be, and they are hereby constituted a Committee to prepare a Bill for introducing into this
Colony, such of the Statutes of England as are agreeable to the Constitution, and present the same to this Assembly at their next Session. 14

The proceedings of the General Assembly for February
1749 show:
Whereas this Assembly, at their Session in October last, appointed
a Committee to prepare a Bill for introducing into this Colony, such of
the Statutes of England as are agreeable to the Constitution, and make
Report of their Doings; the greater Part of whom, presented what
followeth:
"We the Subscribers, being appointed to Report what Statutes of
Great-Britain are, and ought to be in Force in this Colony, do Report
as followeth:
That the following STATUTES, viz.
The Statute of Merton, concerning Dower.
Westminster the first, as far as it concerns BaiL
The Statutes of {
Gloucester.
13. Steere v. Field, supra note 10. See also another opm10n by
story, reaching an analogous conclusion in Sesson v. Seabury, 1 Summ.
235, 258 (C.C.R.I. 1832).
14. Acts and Laws of Rhode Island 51 (1748).
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Westminster the second, de Donis conditionalibus.
First Henry the 5th. chap. 5th. of Additions.

The Statutes of

Partition in general.
Thirty-second of Henry the 8th. concerning Leases,
saving and excepting the last Paragraph of the
said Statute.
Twenty-first James Ist. chap. 16th. for limiting real
Actions: And that of 32d of Henry the 8th. chap. 2d.
James and Elizabeth, and all other Statutes that concern

~stardy, so far as applicable to the Constitution of

this Colony.
"All Statutes that are against criminal Offenders, so far as they
are descriptive of the Crime, and where the Law of this Colony hath not
described and enjoined the Punishment; then that Part of the Statute that
relates to the Punishment also; always saving and excepting such Statutes,
as from the Nature of the Offences mentioned in them, are confined to
Great-Britain only.
"The Statute of 27th Henry the 8th. commonly called the Statute of
Uses.
"The Statute of the 29th of Charles 2d. chap. 3d. commonly called
the Statute of Frauds and Perjuries.
"The Statutes of the 22d and 23d of Charles the 2d. chap. 10th. for
distributing the Estates of Intestates.
"The statutes of the 3d and 4th of William and Mary, chap. 14th
(relating to the relief of creditors from fraudulent devises] .
"The Statutes of 4th and 5th of Anne, chap. 16th. relating to Jointenants, and Tenants in common.
-"That Part of the Statute of the
of Anne, that subjects Lessees
that hold over their Term against the Will of the Lessor, to the Payment
of double Rent during the Time they hold over.
"All Statutes relating to the Poor, and relating Masters their Apprentices; so far as they are applicable in this Colony, and where we
have no Law of the Colony.
"All which Statutes we are humbly of Opinion have heretofore been
and still ought to be in Force in this Colony.
D. Updike,
J. Honyman, jun.
J. Aplin."
And this Assembly having taken the said Report into Consideration,
Do Vote and Resolve,
That all and every of the Statutes aforesaid, be,
and they are hereby introduced into this Colony, and shall be in full
Force therein, until the General Assembly shall order otherwise.15

15. Acts and Laws of Rhode Island 70-71 (1749).
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The Acts and Laws for Rhode Island, printed in 1767, include "An ACT, regulating sundry Proceedings in the several
Courts in this Colony," which is essentially a combination of the
Acts of 1700 and of 1749. 16 This was the act which Story referred to and which was in force at the outbreak in the American
R.evolution.
In 1798, the Rhode Island General Assembly passed "An
Act establishing the Digest of Laws . . . . " which stated in part:
WHEREAS the committee appointed to revise the Laws of this
State, have completed the business of their appointment, and the several
bills by them reported, as proper to constitute the public statute laws
of this State, have been carefully examined and considered by this Assembly, and such amendments as have been made thereto as have been
deemed proper, and the digest reported by said committee, after being
amended as aforesaid, has been approved, and the several acts therein
contained have been separately passed and enacted:

*****
And whereas in the aforesaid digest, statute provision may not have
been made in all cases, unprovided for at common law:
Sec. 5. Be it therefore enacted , That in all cases in which provision is not made, either at common law, or by the statutes aforesaid,
the statute laws of England, which have heretofore been introduced into

16. There were, however, certain differences between the text of the
acts. The Act of 1700 Provided:
"BE IT ENACTED by the General Assembly, and by the Authority
of the Same, that in all Actions, Matters, Causes and Things whatsoever,
where no particular law of this Colony is made to Decide and Determine
the same; that then and in all such Cases the Laws of England shall be put
in Force, to Issue, Determine and Decide the same. Any Usage, Custom
or Law to the Contrary hereof notwithstanding."
The corresponding provision of the Act of 1767 provided:
"AND be it further Enacted by the Authority aforesaid, That in all
Actions, Causes, Matters and Things, whatsoever, where there is no particular Law of this Colony, or Act of Parliament introduced, for the Decision
and Determination of the same, then and in such Cases the Laws of England
shall be in Force for the Decision and Determination of the same."
As between the acts of 1749 and 1767, however, there was only one
minor substantive change. The act of 1749 had placed in force:
"That Part of the Statute of the
of Anne, that subjects Lessees
that hold over their Term against the Will of the Lessor, to the payment of
double Rent during the Time they hold over."
The Act of 1767 substituted for the Statute of Anne, "THAT Part
of the Statute of the Fourth of George the Second. . . ." with the balance
of the paragraph left unchanged.
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practice in this state, shall continue to be in force, until the General
Assembly shall especially provide therefor.l7

This was the controlling statute under which Story delivered his 1822 decision in Steere v. Field ~ 8 In the same year,
however, the General Assembly enacted "An Act establishing the
the Digest of Laws, as reported by the committee appointed to
revise the laws of this State, and amended by the General Assembly, at their present Session." The act, after repealing all
statutes not specifically included in the revision, provided in
part:
Sec. 5. Be it therefore enacted ,
That in all cases in which provision is not made either at common law or by the statutes aforesaid
such statutes as were introduced before the declaration of independence,
and as have since been continued in practice in this State, shall be considered as part of the common law and remain in force until the General
Assembly shall especially provide therefor.l9

The constitution of the state of Rhode Island, adopted in
1842, provided:
... All statutes, public and private, not repugnant to this constitution, shall continue in force until they expire by their own limitation, or
are repealed by the general assembly .•.. 20

The statutes of Rhode Island, in force in 1962, provide:
In all cases in which provision is not made herein, such English
statutes, introduced before the Declaration of Independence, which have
continued to be practiced under as in force in this state, shall be deemed
and taken as a part of the comm£n law thereof and remain in force until otherwise specially provided. 2

Connecticut
The Connecticut Charter of 1662, granted by Charles II,
17. The Public Laws of the State of Rhode- Island and Providence
Plantations 75, 78 (1798).
18. Steere v. Field, supra note 10.
19. Public Laws of Rhode Island 63, 65 (1822).
20. Constitution of Rhode Island art. XN,§ 1 (1842). 6 Thorpe ed.,
Federal and State Constitutions, Colonial Charters, and Other Organic
Laws 3222, 3234 (1909) [hereinafter cited as Thorpe] .
21. General Laws of Rhode Island§ 43-3-1 (1956). For cases construing the series of acts and the constitutional provision, see Bishop v.
Tripp, 16 R.I. 198, 14 Atl. 79 (1888), Tucker v. Derrico, 27 R.I. 239, 61 Atl.
642 (1905), and State v. McMahon, 49 R.I. 107, 140 Atl. 359 (1928).
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gave to the General Court the power to "Make, Ordain, and Establish all manner of wholesome, and reasonable Laws .. .
not Contrary to the Laws of this Realm of England . . . . " 22 Acting under this charter, statutes were enacted throughout the colonial period. The charter itself was not superseded until 1818,
when the state adopted its first constitution. This constitution
continued in effect the laws then in force. 23
In the meantime, the Superior Court in Strong's Case
(1787) had had to decide whether a mandamus could issue to
compel a town clerk to record a deed. The argument of counsel
showed Mr. (Tapping?) Reeve contending:
That the first instance of a mandamus to be found in the books,
was Bagg' s case, 11 Coke, 93; and the first statute recognizing the
the practice, was 9 Anne, ~· 20. [relating to mandamus and quo
warranto] which regulates the mode of proceeding: That this practice
was a part of the common law, independent of any statute, and undoubtedly derived itself from necessity. Hence they infered, that the supreme
courts in this country, as well as in England, from the nature and object of their appointment, must have a general superintending power
over all inferior courts, and offices; to restrain them within their proper bounds, and to oblige them to execute that justice which their duty
requires. - . . . . 24

At the conclusion of the arguments of counsel, the court
ordered that a writ of mandamus issue. The reporter, Ephraim
Kirby, added the following note:
At February term, 1788, the mandamus was returned; and the
court was requested to direct what should be the rule of proceeding, in
trying the sufficiency of the return; whether the common law, as it
stood before the stat. 9 Anne, or that statute; and the court said, the
statute of Anne should be the rule of proceeding.25

In 1805, the Supreme Court of Errors had before it Fitch
v. Brainerd, which turned on the question of whether a feme
covert could devise realty. In holding that she could not, the
court stated:
22. Acts and Laws of the State of Connecticut, 3-8 (1784). See 1
Thorpe 533.
23. Constitution of 1818, Article 10, § 3 provided in part: "· .. All laws
not contrary to, or inconsistent with, the provisions of this Constitution
shall remain in force until they shall expire by their own limitation, or
shall be altered or repealed by the General Assembly, in pursuance of this
Constitution . . . ." Thorpe 546. The State of Connecticut adopted a new
constitution in 1955, Article 10, §5 of which contained an essentially identical provision.
24. Strong's Case, Kirby 345, 348-49 (1787).
25. Id. at 351.
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For though the common law of England hath not, as such, nor
ever had, any force here; yet, in the progress of our affairs, whatever
was imagined at the beginning, it long since became necessary, in order
to avoid arbitrary decisions, and for the sake of rules, which habit had
rendered familiar, as well as the wisdom of ages matured, to make that
law our own, by practical adoption -with such exceptions as a diversity
of circumstances, and the incipient customs of our country, required.
The same may be said of ancient English statutes, not penal, whose corrective and equitable principles had become so interwoven with the common law, as to be scarcely distinguishable therefrom. 26

By 1823, there had been some modification of the earlier
opmwn toward the common law. Hosmer, Chief Justice, delivering the majority opinion in Card v. Grinman, noted:
. . . The English common law, so far as it was not unadapted to
the local circumstances of this country, our ancestors, on their emigration hither, brought with them; and until it is abrogated, by statute, I
must . . . consider it as the common law of this state ...• 27

This common law, however, was apparently considered to
include the modifying English statutes. In Baldwin v. Walker,
the Supreme Court of Errors in 1851 stated:
Perhaps, the most interesting question here is, whether this plaintiff, as an assignee of the rent and reversion, if indeed he be such, can
sustain this action of covenant, in his own name, for the arrears of
rent falling due after the assignment? That, by the ancient common law
of England, as assignee, in such case, could only maintain an action of
debt, we suppose, must be admitted .•. But this state of the law was
changed, by Stat. 32. Hen. 8. ch. 34. [relating to rights of reversioners
against lessees], as it was found to be embarrassing in its practical effects. It would be found to be equally so here, if adopted by us. We
have not yet adopted it, either by judicial recognition, or legislative enactment. Many of our sister states have, by constitutional or legislative
provisions, recognized the common law of England as a part of their
codes of law. We have not. We have, in our judicial practice, adopted
so much of the common law as was operative as law, in the father-land,
when our ancestors left it, and which was adapted to the new state of
things here, under our colonial condition. This was our inheritance.
But no abrogated or repealed law of England was considered as existing
or binding here: the colonists brought no such law with them; they
inherited no such law.2S
26. Fitch v. Brainerd, 2 Day (Conn.) 163, 189 (1805).
27. Card v. Grinman, 5 Conn. 164, 168 (1823). But cf. "On the common
law of Connecticut," 1 Root (Conn.) ix-xv (1798) where Judge Jesse Root
rejected any notion that the common law of England was the common law of
Connecticut.
28. Baldwin v. Walker, 21 Conn. 168, 181 (1851). In State v. Ward,
43 Conn. 489, 494 (1876), the Supreme Court of Errors stated: "If the
statute [ 12 Anne, c. 7 relating to burglary] be viewed in another aspect,
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New Hampshire

New Hampshire, in common with the other former colonies
of Great Britain, faced the question of whether the laws in force
prior to the Revolution remained in force after it.
In 1837 State v. Rollins came before the Superior Court of
Judicature. It raised the question as to whether when the state
had adopted the laws previously in force, such adoption was restricted to those actually "practiced on" or whether it embraced
all prior laws except those "repugnant to the rights and liberties
contained in this constitution.
" 29 In his opinion, ,Justice Joel
Parker stated:
It is objected that the provisions of the common law for the punishment of the crime of kidnapping have never been in force in this state;
and this objection is based upon the position, that the constitution has
adopted and given force and efficacy only to such particular provisions
of the common law as can be shown to have been used and approved in
the province, colony, or state, and usually practised on in the courts of
law, prior to the present organization of the state government.
We are of opinion that this position cannot be maintained:

*****
There seems to be no reason to doubt . . . that the body of the
English common law, and the statutes in amendment of it, so far as they
were applicable to the government instituted here, and to the condition of
the people, were in force here, as a part of the law of the province,
except where other provision was made by express statute, or by local
usage. And this so continued until the period of the revolution . . . .
The form or plan of civil government adopted by the congress of
the colony, January 5, 1776, was intended for a temporary purpose, and
made no change in this respect.

as in alteration and amendment of the common law, it may still perhaps be
considered a part of our law by adoption, though not of binding force as a
statute. Statutes of this character, passed by Parliament before our declaration of independence, have been adopted by our sister states as part of
their common law . . . In this state in 1787, our Superior Court recognized
and adopted the statute of 9 Anne, altering and amending the common law
relating to writs of mandamus. Strong's case, Kirby, 345."
29. New Hampshire Constitution of 1784. See 4 Thorpe 2453, 2469.
The full text of the relevant provision, Article 90 of the 1784 Constitution
as amended, in force in 1962, states:
"All the laws which have heretofore been adopted, used, and
approved, in the province, colony, or state of New Hampshire, and usually
practiced on in the courts of law, shall remain and be in full force, until
altered and repealed by the legislature; such parts thereof only accepted,
as are repugnant to the rights and liberties contained in this constitution .... "

61

NEW HAMPSHIRE

... in April 1777, a formal act passed, "for the reestablishing
the general system of laws heretofore in force in this state;" which
provided "that all the acts and laws in force in this state, (at the time
the present form of government was assumed) with every article, direction, and power in the same contained, so far as they are not repugnant
to and incompatible with the present form of government in this state,
its independence of Great Britain, or are not repealed and disannulled
or altered by any act or law made and passed by the Council and House
of Representatives of this state since the assuming of government, be
revived, be enacted, directed and ordered to abide and remain in full
force, and accordingly to be exercised, practised and put in execution,"
&c.30 It is perfectly apparent that the body of the common law, as previously in force, was comprehended in this enactment. .. for there is
nothing to indicate that a separation was then to be made in it, and such
parts only of it as could be shown to have been actually used in the
courts of justice, to be adopted, and the residue, which was in force before, although not shown to have been used, to be rejected. If any part
of it was within the act, the whole body of it, previously in force, was
so, except such parts as were incompatible with the new form of government.
In this state of things the constitution was adopted, in 1784, containing the provision relied on by the defendant, that "all the laws which
have heretofore been adopted, used and approved, in the province, colony,
or state of New-Hampshire, and usually practised on in the courts of
law, shall remain and be in full force until altered and repealed by the
legislature; such parts thereof only excepted as are repugnant to the
rights and liberties contained in this constitution."

* * * * *

It seems ciear to us that this provision of the constitution was
intended as a substitute for the statutory provision of 1777, before cited
... Prior to the act of April, 1777, there had been in force here, the
common law, so far as it was applicable to our institutions - the English statutes made in amendment of it before the emigration - such of
those made after as were adopted in practice, and others made specially
for the government of the colonies - the acts of the assembly of the
colony, and those of the infant state - and, to a limited extent, some
provisions of the civil and ecclesiastical law. To these may perhaps be
added some matters of local usage. That act reestablished these laws,
so far as they were not repugnant to the new form of government, and
ordered that they should be exercised, practised and put in execution.
The clause in the constitution comprehended the same laws which of
course had been "practised on" in the courts of justice, and also the
statutes passed after April, 1777, so far as they were not repugnant

30. Acts and Laws of the State of New-Hampshire, in America, 84
(1780). The preamble to the act, dated April 9, 1777 stated:
"Whereas Doubts have arisen whether the several Acts and Laws
in force in this State before the Assumption of the present form of Government were not thereby, or by the subsequent Declaration of Independence,
vacated abrogated & disannulled: for the removal whereof -"
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to the provisions of that instrument •.. ,31

State v. Hollins has been cited in subsequent New Hampshire cases, 32 expressing the proposition that the Act of 1777
and the constitutional provision quoted above continued in force
such laws as were not "repugnant to the rights and liberties contained in this constitution . . . . " and that such laws included " ...
the common law and the English Statutes in amendment of it,
so far as they were applicable to our institutions and the circumstances of the country . . . . " 33

Vermont
Although Vermont had been active in the fight for independence from Great Britain, it was not admitted to the Union until
1791. 34 In the interim between its organization as an independent
state in 1777 and its admission, it governed itself as "The Commonwealth or State of Vermont." 35
The Journal of the General Assembly of the State of Vermont for March 21, 1778, stated:
A bill being presented to this House, by the Council, relative to
establishing the common law as the law of this State; which, being read
31. State v. Rollins, 8 N.H. 550, 559-64 (1837).
32. Illustrative of the cases citing with approval State v. Rollins,
8 N.H. 550 (1837), are the following: Pierce v. state, 13 N.H. 536, 542-543
(1843); State v. Moore, 14 N.H. 451, 455 (1843); Lord v. State, 16 N.H. 325,
330 (1844); Dennett v. Dennett, 43 N.H. 499, 503 (1862); Wright v. Bartlett,
45 N.H. 289, 291 (1864); and Bellows v. Page, 88 N.H. 283, 285, 188 Atl.
14 (1936). In Wright v. Bartlett, the court held that the constitutional provision did not prevent the effectiveness of British statutes enacted subsequent to the emigration, specifically holding 14 Geo. 2, c. 17, §1, relating
to pleading, to be in force. In Bellows v. Page, the court held that the
Statute of Uses (27 Hen. 8, c. 10) was in force, stating: "Its authoritative
force here is derived from the fact that it was an amendment of the common
law suitable to the condition and needs of the inhabitants of this state and
in harmony with their institutions. It thus, like other similarly enacted
statutes, became part of the body, not of our statutory, but of our common
law . . . ." In connection with the adoption of the Statute of Uses, see the
carefully prepared opinions in French v. French, 3 N.H. 234 (1825). For
a partial list of English statutes and their status in New Hampshire, see
2 Hening, Digest of Cases 1473-1474 (1926).
33. State v. Rollins, 8 N.H. 550 (1837).
34. "An Act for the admission of the State of Vermont into this Union,"
February 18, 1791, 1 Stat. 191.
35. Constitution of 1777, Ch. II, §1. See 6 Thorpe 3737, 3754.
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and debated, was put to vote, and passed in the affirmative. 36

In 1779, the Assembly passed "AN ACT for securing the
general privileges of the people, and establishing common law
and the constitution, as part of the laws of this State," which
provided in part:
Be _!1: further enacted . . . that common law, as it is generally
practised and understood in the New-England states, be, and is hereby
established as the common law of this State. 37

The inadequacies of this general statement as a basis for
operating the mechanics of government, and the need for precise
statutes on a variety of points was apparently responsible for
the 1782 act of the Assembly which provided:
Whereas, it is impossible, at once, to provide particular statutes
adopted to all cases wherein law may be necessary for the happy government of this people.
And whereas, the inhabitants of this State have been habituated to
conform their manners to the English laws, and hold their real estate by
English tenures.
Be _!1: enacted, &c. that so much of the common law of England, as
is not repugnant to the constitution or to any act of the legislature of this
State, be, and is hereby adopted, and shall be, and continue to be, law
within this state.
And whereas, the statute law of England is so connected and interwoven with the common law, that our jurisprudence would be incompleat
without it; therefore,
Be it further enacted, that such statute laws and parts of laws of
the kingdom of England, as were passed before the first day of October,
Anno Domini one thousand seven hundred and sixty, for the alteration
and explanation of the common law, and which are not repugnant to the
constitution, or some act of legislature, and are applicable to the circumstances of the State, are hereby adopted and made, and shall be and continue to be, law within this State: and all courts are to take notice
36. Vermont State Papers 264 (1823). Note by Slade, ed., t_Q.
at 287: "Much exertion has been made to obtain a copy of the laws of
1778, - but without effect. They were published toward the close of
that year, in a pamphlet form, but were never recorded in the Secretary's office. No records appear to have been made in that office until
the year 1779 . . . ." In 1 Vermont Statutes Annotated 1 (1958), the
text of the aforementioned law is said to have been as follows: " . . .
the laws 'as they stand in the Connecticut law book, and in defect of
those laws the plain word of God ascertained in the Scriptures, to be the
law of the land until the legislature should have time to digest and enact
a code adapted to the condition of the country.' "
37. Vermont State Papers 288 (1823). Repealed March 3, 1787.
Statutes of the State of Vermont 178 7, 13 0 (178 7).
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thereof, and govern themselves accordingly. 3 8

The Assembly repealed the 1782 statute in 1787. However,
it enacted another, substantially the same, with two minor changes
in the paragraph relating to the statutes: "the kingdom of England" now read "the kingdom of England and Great Britain," and
the phrase "for the alteration and explanation of the common
law" read "for the explanation of the common law." 39
Commenting in 1793 on this 1787 statute, Nathaniel Chipman,
Chief Justice of the Vermont Supreme Court, wrote:
A Dissertation On the Act adopting the Common
and Statute Laws of England

*****
By the common law of England, exclusive of positive laws enacted
by statute, are understood those rules and maxims, by which decisions
are made in their courts of law, whether in relation to the mode of prosecuting a right, or to the right itself - Rules and maxims, which have
been there adopted, "time, whereof the memory of man runneth not to
the contrary." - For a knowledge of the common law of England, we
must have recourse to the history of their law proceedings, handed down
in almost innumerable volumes of reports, and to the writings of the
sages of their law. Hence are drawn maxims and precedents for the decision of all causes, at common law.
The aforegoing statute, adopting the common law of England, in
this state, has rendered a knowledge of that law indispensible in our
courts. This statute expressly limits the adoption of the common laws,
to so much as is not repugnant to the constitution, or any act of the
Legislature of this State. By this limitation, all that part of the common
law, which relates to the royal person, family, and prerogative; all which
relates to the peerage, their privileges and pre-eminence, is excluded.
We have, strictly speaking, no common law officers - all the offices in
this state, are established, and the duties, in general terms, pointed out
by the constitution, or by statute. The terms and expressions, adopted
in both, are frequently derived from the common law. The office of
Sheriff, for instance , is contemplated in the constitution and established
by statute. His power and duties are pointed out, generally, by statute:
these are, mostly, the same, as those of a Sheriff in England; yet these
powers, and duties, are derived from the constitution and statutes of this
state, and limited by them - the manner, in which these shall be exercised, if not pointed out by our laws, must be learned from the common
law of England, so far as adopted here - as, the manner of an arrest what shall be deemed an escape.
38. Vermont State Papers 450 (1823). Repealed March 10, 1787.
Statutes of the State of Vermont 1787, 130 (1787)
39. "An Act adopting the Common and Statute Law of England,"
Statutes of the State of Vermont 1787, 30 (1787).
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From the different constitution of our courts, the English mode of
practice can, in very few instances, be adopted; but their rules may, in
most instances, be applied in determinations on pleas and pleadings; in
the constructions of words and of laws; in almost every instance, which
can arise, in our state of society, between individuals, on torts, frauds,
or contracts.
It will be much more restricted in cases arising on our landed
titles . . . .
The mode of descent, and right of inheritance, depend, intirely, on
our statutes; while the degrees of affinity and consanguinity are to be
learned from the common laws of England .•..
I have given these instances, by way of example only. It is not
my design to enumerate every instance, in which the common law of England is to be applied in this State, or, in which it is excluded or restricted. It will be of more use to discover some general principles,
which may enable us to distinguish properly, in our applications.

*****
We may then lay it down, that this statute gives the citizens of
this State the rules, maxims, and precedents of the common law, so far
as they serve to illustrate principles - principles only, which from the
situation of society with us, exist in this state; but does not impose upon
them those principles, which from t~~ particular circumstances of that
government, exists only in England.

This act of 178 7, discussed by Chipman in 1793, was presumably in force when, on November 5, 1796, the General Assembly on November 5, 1796, enacted the following statute:
WHEREAS from the peculiar situation of this state, as a new formed government, it is difficult at once to provide a system of maxims and
precedents, which may in all cases be necessary as a guide and direction to the several courts of justice within this state, and for producing
uniformity of decisions in the same, and whereas the inhabitants have
been accustomed to conform their manners to the laws of England.
Therefore,
It is hereby enacted by the General Assembly of the State of
Vermont, That so much of the common law of England as is not repugnant to the constitution or to any act of the legislature of this state, be
and is hereby adopted law within this state; and all courts are to take
40. N. Chipman's Reports (Vt.) 118-38 (1793). Chipman included
in the same volume a "Dissertation on the Statute of Conveyances," in
which he observed @. at 144-46) " . . . but any species of conveyance
which contains words, operative at common law to convey, will be equally valid; provided, that each and every of the parties, from whom any
thing passes by the grant, comply with the requisitions of the statute.
I said, at common law; for none of the statutes of Great Britain, as
such, have any force in this state •... 11
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notice thereof and govern themselves accordingly. 41

On November 4, 1797, the General Assembly enacted an
almost identical statute with one modification: an additional
qualification to the portion of the common law which was adopted.
The phrase, as enacted in 1797, read:
... so much of the common law of England, as is applicable to
the local situation, and circumstances, and is not repugnant to the constitution. . . .42
---

Then on November 10, 1797, the Assembly repealed the
Act of 1787 - that is, the statute which had "adopted" certain
portions of the English and British statutes 43 leaving in force
the Act of 1797.
In 1862, the 1797 statute was construed by the Vermont
Supreme Court in Le Barron v. Le Barron, as "an adoption of
the whole body of the law of that country, (aside from their parliamentary legislation,) . . . . 44 However, in 1906, the same court
in Clement v. Graham, stated:
Although the statute of 1782 is more specific, we think it no broader in meaning and includes no more than the Act of 1779, unless it be
because of the date fixed prior to which the English statute may have
been passed and yet be within the later act. It was in effect a reenactment of the earlier statute in terms showing how the common law was
practiced and understood, with a limitation of statutes included therein.
The statute of 1787 specifies such statute laws of England as are "for
the explanation of the common law," and in the compilation of 1797, all
mention of English statutes as such is omitted, and the provisions adopting the common law are in phraseology much like those contained in
section 898 of Vermont Statutes [now §1263, Vermont Statutes, 1947].
These various changes in the wording of the statute, however, were not
intended to work a change in the law itself, and the statute should be
construed as including within the common law adopted, such English statutes as fall within the limitations of the statute of 1782, which as before
seen was largely declaratory of the law then existing. That such construction is the one which has been generally accepted and understood
41. "An act adopting the common law of England," November 5,
1796, Acts and Laws of Vermont 1796, 4 (1796).
42. "An ACT adopting the common law of England, and declaring
that all persons shall be equally entitled to the benefit and privileges of
law and justice, " November 4, 1797, Laws of the State of Vermont
Revised and Passed by the Legislature 1797, 71 (1798). Underlining
added to indicate 1797 addition to the 1796 legislation.
43. Laws of the State of Vermont Revised and Passed by the Legislature 1797, 599, 600 (1798).
44. Le Barron v. Le Barron, 35 Vt. 365, 367 (1862).
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appears from its long and frequent application in practice ...• 45

The Vermont statute, in force in 1962 1 stated:
So much of the common law of England as is applicable to the
local situation and circumstances and is not repugnant to the constitution
or laws shall be laws in this state and courts shall take notice thereof
and govern themselves accordingly. 46

Under this same statute the Vermont Supreme Court in
Comstock's Admr. v. Jacobs in 1915 had stated:
Plaintiff argues that we have no statute covering the taxation [of
costs] in question; that the court has no power to create a liability for
costs by a rule of Court; and that at common law no costs were recoverable by either party. It is true that at common law costs, ~ nomine,
were unknown. However, by the statute of Gloucester (6 Edward I) they
were made recoverable by the plaintiff in real actions; and by subsequent
statutes the plaintiff's right to recover costs was extended to all cases
in which he was successful. Later by the statute of 23 Henry VIII and
subsequent amendments the defendant was given the same right to his
costs, if successful, as the plaintiff would have had if he had recovered.
7 R. C.L. 781. When our Legislature (1779) enacted that "the common
law as it is generally practiced and understood in the New England States"
should be established as the common law of this State, it adopted the common law of England as amended or altered by statutes in force at the
time to which the enactment related.
Giddings v. Smith, 15 Vt. 344.
Subsequently for convenience October 1, 1760, was arbitrarily selected as
the date to which the enactment related. See Clement v. Graham, 78 Vt.
290, 63 Atl. 146 ... Such amendatory statutes were not reenacted here,
but were considered as incorporated into the common law. Giddings v.
Smith, supra; Com. v. Knowlton, 2 Mass. 530; State v. Rollins, 8 NoH.
550; Card v. Grinman, 5 Conn. 164.
The English statutes relating to costs in force Octobe,f 1, 1760, were
thus adopted as part of the common law of this State. . . . 7

Maine
When the State of Maine was separated from the Commonwealth of Massachusetts and admitted to the Union as a separate

45. Clement v. Graham, 78 Vt. 290, 303, 63 Atl. 146. For subsequent cases taking this position see State v. O'Brien, 106 Vt. 97, 170
Atl. 98 (1934) and Whiting Co. v. City of Burlington, 106 Vt. 446, 175
Atl. 35 (1934).
46. Vermont Stat. tit. 1. §271 (1958).
47. Comstock's Adm' r v. Jacobs, 89 Vt. 510, 511-12, 96 Atl. 4
(1915).
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state in 1819, 48 its constitution provided: "All laws now in force
in this State, and not repugnant to this Constitution, shall remain,
and be in force, until altered or repealed by the Legislature, or
shall expire by their own limitation." 49
This provision continued in force all the laws then in effect
in Massachusetts. 50 It will be recalled that the Massachusetts
courts had held that the English statutes, enacted prior to the
emigration, were to be considered as a part of "our common
law ."51 Thus the English statutes which were considered to be
in force in Massachusetts in 1819 were continued and remained
in force in Maine on the same basis. 52

48. "An Act for the admission of the state of Maine into the Union,"
3 Stat. 544.
49. Constitution of 1819, Article X, Sec. 1. See 3 Thorpe 1646, 1664
(1909). A substantially identical provision appears in the Constitution of
1955, Article X, Sec. 3.
50. Hovey v. Hobson, 51 Me. 62, 66 (1863). See also Dwyer v.
State of Maine, 151 Me. 382, 392, 120 A. 2d 276 (1956) where the court
referred to Article X. Sec. 3 of the Constitution as having "effectively
incorporated all 'laws' then in force [i.e., at the time of its adoption
when Maine was separated from Massachusetts and became a state).
Whether the word 'law' refers to Massachusetts law or to the common
law is immaterial, for by either standard a writ of error coram nobis
was then recognized as a remedy. Coram nobis was recognized ~
Massachusetts courts until the Massachusetts writ of error statute was
passed in 1836, and since that time Massachusetts' cases reflect the
opinion that there is no writ in Massachusetts other than those prescribed
by statute ...•"
51. Commonwealth v. Leach, 1 Mass. 59, 60 (1804). See also Going
v. Emery, 33 Mass. (16 Pick.) 107, 115-116 (1834).
52. See Cottrell v. Myrick, 12 Me. 222 (1835). In Weeks v. Hill,
88 Me. 111, 113, 33 Atl. 778 (1895), the Supreme Judicial Court referred to "the Statute 13 Eliz. c. 5 [relating to fraudulent transfers by
a debtor), recognized as a part of the common law of this State ••.. "
See also Farrington v. Stoddard, 115 F. 2d 96 (1st Cir. 1940) where the
court observed: ". . . so far as concerns the cause of action for damage
to personal property, it seems that this survived at the Maine common
law, even before the passage of the survival statute, for ancient English
statutes providing for survival in such cases were received as part of
the common law of Maine. Ahern v. McGlinchy, 112 Me. 58, 60, 61,
90 Atl. 709 (1914) ."

