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There is another division of donations, for
[Classiﬁcation of Fees.]
one is simple and absolute, another is conditional, another is
modiﬁed, made to one person or to several successively.
It may be termed simple and absolute, when there is
[Fee Simple]
no condition or mode attached to
for
may be said to be given
should be said,
simply whatever
given with nothing added to. As
vill for his homage and
give to such
person so much land in such
service, to have and to hold to such
one, and to his heirs, of me and
of my heirs, rendering thence annually, himself and his heirs to me and
my heirs, so much for such terms, for all service and secular custom
and demand, so that the thing may be certain which
given, and the
services certain, and the customs which are due to the lord, although
the other things are uncertain, which are tacitly remitted, and
and
my heirs shall warrant, acquit, and defend forever so-and-so aforesaid
and his heirs, against all persons, through the aforesaid service.
And
so thedonatory acquires the thing given by reason of the donation, and
his heirs after him by reason of their succession, and the heir acquires
not enfeoffed
nothing from the gift made to his ancestor, because he
with the donatory. And by the expression, to so-and-so and his heirs
wide sense) all heirs are contained as
(the word heirs being taken in
well near as remote, as well present as future; but nevertheless one of
them, or several who are equivalent to one, and the nearer are preferred
to the more remote, as will be explained hereafter on the subject of
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[Modiﬁed Fees—Heirs and Assigns] Likewise, he may increase the
donations and make, as
were, heirs, although in truth they are not
heirs.
As
he should say in the donation, to have and to hold to such
an one and his heirs, or to him to whom he shall wish to give or assign
the land; and
and my heirs will warrant to the same so-and-so and his
heirs, or to him to whom he shall wish to give or assign that land, and
to their heirs, against all persons.
In which case,
the donatory has
the donatory and his heirs fail, the donor
given or assigned that land,
and his heirs will begin to take the place of the donatory and his heirs,
(21)
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and the donatories will take the place of heirs as far as regards the
warranty to be made to the assigns and his heirs, through the clause con
tained in the deed of the ﬁrst donor; which would not be the case unless
mention had been made of assigns in the ﬁrst donation.
But as long
as the ﬁrst donatory or his heirs survive, they are themselves bound to
the warranty and not the ﬁrst donor.
[Same—Rest1'icted to Special Heirs—Fee Conditional at Common
Law.] Likewise, as heirs may be enlarged in number, as has been afore
said, so they may be narrowed in number by the mode of the donation,
For a
whereby all the heirs are not called generally to the succession.
mode sets law to the donation, and a mode is to be upheld against the
common right and against the [general] law, for a mode and an agree
ment must prevail against the [general] law. As if it should be said:
in N, to have
give to so-and-so that land, with its appurtenances,
and to hold to him and to his heirs, whom he shall have procreated from
himself or his espoused wife. Or thus:
give to so-and-so and so-and-so
his wife (or with so-and-so my daughter &c.) to have and to hold to
himself and to his heirs, issuing or procreated or to be procreated, of
the ﬂesh of such wife (or daughter); in which case, if (since certain
heirs are expressed in the donation) it can be seen that the descent is
only made to their common heirs according to the mode appointed in
the donation, all other his heirs being excluded altogether
from the
succession, because the donor so willed. Whence if heirs of this kind are
procreated, they only are called to the inheritance; and if a person so
enfeoﬁed has further enfeoffed some person, he holds the enfeoﬁment;
and his [the ﬁrst feofEee’s] heirs are held to the warranty since they
can claim nothing except from the succession and the descent of parents;
although it appears to some that they were themselves enfeoffed at the
same time with their parents, which is not true.
But if he shall have
no heirs, that land shall revert to the donor, through a tacit condition,
even if there be no mention made in the donation that it should return,
or if express mention has been made in the donation. And so it will
happen, if there have been at some time heirs and they have failed.
But in the ﬁrst case, where there has been no heir, the thing given to
the donatory will always be a free tenement and not a fee.
Likewise,
in the second case, until heirs have begun to exist, it is a free tenement;
but when they have begun to exist, the free tenement begins to be a fee;
and when they have ceased to exist it ceases to be a fee, and again begins
to be a free tenement.
And so there will never-be an exaction of dower
unless there be an absolute donation, since there is no mention of an
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express reservation.
It is to be noted, that a donor may well impose at the beginning from
the commencement of his donation, a law upon the donation, and of his
own will may exonerate the thing given for the advantage of the dona
tory, and contrary to the law of the land; provided this be not done to
the prejudice of others, who are not at all concerned with their contract.
As if a person has given land for a less service than that by which he
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held it from his lord and his feoffor; provided that he can warrant his
act as regards his own service, so that no prejudice shall be worked to
the chief lord, as respects the service due to him.

Words Sufficient to Limit a Fee.
LIT'.l‘LETON’S TENURES, §

1.

(Littleton died in A. D.

1482.)

if

ANON.,

If

32 Hen.
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Tenant in fee simple is he who has lands or tenements to hold to him
and his heirs forever; and it is called in Latin feodum simplex, for
and simplex
as much as to say,
feodum is the same that inheritance
lawful or pure.
And so feodum simplex signiﬁes
lawful or pure in
heritance.
For
man would purchase lands or tenements in fee sim
behooves
him
to have these words in his purchase: To have and
ple,
to hold to him and to his heirs; for these words his heirs make the estate
To have
of inheritance. For
man purchase lands
these words:
and to hold to him forever, or
these words:l To have and to hold to
him and his assigns forever—in these two cases he has but an estate for
term of life, for that there lack these words his heirs, which words only
make an estate of inheritance in all feoffments and grants.
A. D. 1541—Br00ke Abr.

t. “Conscience”

25.

ANON, in K. B,
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man purchased land, and the vendor execute the estate to the
vendee, habendum to him forever without the word heirs where the
to pass
intent of the bargain
fee-simple, and the vendor on request
writ of subpoena on the
refuses to make another assurance, there lies
was conceded
liberal principles of the English law; and
AUDLEY.
that
man sold his land
chancellor, clearly, in the time of Henry
before the statute of uses this would change
use of the fee-simple; and
the law of vendors by indenture under the statute 27 Hen.
the same
[c. 10 of uses] withoutthe word heirs; which note well,
Edw. 6.— A. D. 1550—Br0oke’s New Cases pl. 406,
t. Estates, Brooke's Abr. t. Estates 78.
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man devise his land to W. N.
By opinion of the king’s bench,
fee simple, by
paying 10l. to the executors, and dies, the devisee has
reason of the payment, without the words, heirs or in perpetuity, and this
shall be supposed the intention of the devisor.
The same
the law
man sell his land to W. N. for 201., this shall be intended
sale in fee
just and
simple without the words heirs, for conscience &c., and
right, which
ground in every law.
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ESTOFT’S CASE, in C. B., Hilary,

Eliz., A. D. 1568—1 And.

10

45, pl. 114.

Between Estoft and others, it was adjudged that if land was given to
man and wife and a third person in fee, and the third person releases
to the man all the right he has in the land without these words to him
and his heirs, the man has a fee-simple without words of enlargement.
a

BALD\VIN

v.

MARTON, Paschae,
1

31 Eliz., in Common Pleas.—A. D. 1589
And. 223, Abridged.

Earl
Trespass for breaking close, on not guilty, and special Verdict.
W., by indenture made a grant of land to Agnes and Anthony Baldwin
(now plaintiff) “and to the heirs of the said Anthony from the date, &c.,
to the end of 99 years, and from 99 years to 99 years, till such time as
300 years be spent and expired,” reserving rent one penny yearly, cove
nanted to be paid, and with covenant to renew the lease at the end of
the 300 years, and without impeachment of said earl or his heirs.
After
many arguments and citing many cases similar, it was held to be a lease
for years only and not a fee or freehold.
DICKINS
_

v.

MARSHALL, in

Queen’s Bench, Trinity, 36 Eliz.—A. D. 1595.—
Cro. Eliz., 330.

Toby devised land and goods, after his debts and legacies paid, to R.
and M., his children, equally to be divided between them.
The court resolved that an estate for life only passed; for although the
devise of land and goods are coupled together, and it be a devise forever
of the goods; yet for the land, there being no words to pass the inherit
ance, only an estate for life passes. And although it was objected that
the devise of the land is after his debts and legacies paid, so this is
limited after he has made an end of disposing of anything; and though
it was to his children, of which his heir was one, so that he intended to
give as much to one as to the other; yet the court held, that only an
POPHAM, C. ., said he doubted if any land did
estate for life passed.
pass, in case he had a term for years in any lands, so that the devise of
land shall be supplied.

J

WHITLOCK

v.

HARDING,

A. D. 1614?-—M00r 873.

One devised his lands for 99 years, and after, by these words: “I give
Agnes, my daughter, all my lands of inheritance, if the law will per
It was adjudged that Agnes should have the fee simple of the
mit.”
land before devised for the 99 years, without the words to her heirs,
The words refer to the land and not to the estate in strict construction;
but from the whole the intent appears to pass the inheritance, for the

BASE rnns.
estate

for life after
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the 99 years would be of small value, and

it cannot

be so understood.

SCEAL

v.

OXENBRIDGE, in

Common Bench, Trinity 12 Jae.
-—M0or 871..

I, A.

D. 1615.

In waste the plaintiﬁ made title by a certain feoﬁment to another to
the use of the plaintiff and his heirs, and omitted that he enfeoffed the
other and his heirs; and on view of the precedents the writ was adjudged
good.
MICHIGAN LAWS of

1881, N0. 187.
HOW Stat. § 5730, Comp. Laws,
§ 9016. .

1897,

It shall not be necessary to use the words “heirs and assigns of the
grantee” to create in the grantee an estate of inheritance, and if it be
the intention of the grantor to convey any lesser estate, it shall be so
expressed in the deed.
To same effect New York, R. S. 1829.

Part II,

c.

I, Title V,

§ 1.

Base Fees.

KING ALEXAN])ER’S CASE,
27a,

King Henry
King of Scots

1

1272-1307—Hargrave’s
note
Cruise Dig. 24; Hale’s MSS.

6

to Coke Lit.

III

gave the manor of Penreth and Sourby to Alexander
and his heirs kings of Scotland; and Alexander, having
daughters of which one was married to the Earl of Hunt, died not having
any heir king of Scotland; and for this reason King Edward
recovered
seisin, and the coheirs of Alexander were excluded.
Lib. Parl. E I, 134,
308.

I

FIRST UNIVERSALIST SOCIETY OF NORTH ADAMS
Sup. Judicial Ct. of Mass, Jan.

Bill in equity
cree

6,

1892—1-55

v.

BORLAND,

in

Mass. 171, 29 At]. 524.

to enforce a contract to purchase land of plaintiff.
Defendant appeals.

De

for plaintiff.

ALLEN, J. The limitation over, which is contained in the deed of
Clark to the plaintiff in 1854, is void for remoteness.
Wells v. Heath,
10 Gray, 17, 25, 26. Brattle Square Church V. Grant, 3 Gray, 142. 152.
The fact that the grantor designated himself as one of the persons
amongst many others to take under this limitation, does not have the
effect to make the _limitation valid. He was to take with the rest, and
stand upon the same footing with them.
Where there is an invalid limitation over, the general rule is that
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the preceding estate is to stand, unatfected by the void limitation.
The estate becomes vested in the ﬁrst taker, according to the terms in
which it was granted or devised.
Brattle Square Church v. Grant, 3
Gray, 142, 156, 157. Sears V. Russell, 8 Gray, 86, 100. Fosdick V.
Fosdick, 6 Allen, 41, 43. L0vering v. Worthington, 106 Mass. 86, 88.
Lewis on Perpetuity, V657.
There may be instances in which a void
limitation might be referred to for the purpose of giving a construction
to the language used in making the prior gift, provided any aid could be
gained thereby. In the present case, we do not see that any such aid can be
The estate given to the ﬁrst taker does not depend at all upon
gained.
the validity or invalidity of the limitation over, and the construction
of the language used is not aided by a reference thereto.
The grant to the plaintiﬁ was to have and to hold, etc., “so long as
said real estate shall by said society or its assigns be devoted to the uses,
interests, and support of those doctrines of the Christian religion,” as
“And when said real estate shall by said society or its as
speciﬁed.
signs be diverted from the uses, interests, and support aforesaid to any
other interests, uses, or purposes than as aforesaid, then the title of
said society or its assigns in the same shall forever cease, and be forever
vested in the following named persons,” etc. These words do not grant
an absolute fee,_ nor an estate on condition, but an estate which is to
continue till the happening of a certain event, and then to cease.
That
Because the
event may happen at any time, or it may never happen.
Because it may end on the
estate may last forever, it is a fee.
happening of the event, it is what is usually called a determinable or
qualiﬁed fee. The grant was not upon a condition subsequent, and
no re-entry would be necessary; but by the terms of the grant the
estate was to continue so long as the real estate should be devoted to the
speciﬁed uses, and when it should no longer be so devoted, then the
Numerous
estate
would cease and determine by its own limitation.
illustrations of words proper to create such qualiﬁed or determinable
fees are to be found in the books, one of which, as old as Wals£ngham’s
Case, 2 Plowd. 557, is “as long as the church of St. Paul shall stand.”
Brattle Square Church V. Grant, 3 Gray, 142, 147; Easterbrooks V.
Tillinghast, 5 Gray, 17; Ashley v. Warner, 11 Gray, 43; Attorneys
General V. Merrimack Manuf. C0., 14 Gray, 586, 612; Fifty Associates
11 Met. 99, 102; Owen v. Field, 102 Mass. 90, 105; -1
v. Howland,
Washb. Real Prop. (3d.) 79; 2 Washb. Real Prop. (3d ed.) 20, 21;
4 Kent Com. 126, 127, 132, note; 2 Crabb, Real Prop. §§ 2135, 2136,
2 Flint. Real Prop. 230, 232; Shep. Touchst. 121, 125.
A question or doubt, however, has arisen, though not urged by counsel
in this case, whether after all there is now any such estate as a qualiﬁed
or determinable fee, or whether this form of estate was done away with
See Gray, Rule against Perpetuities,
by the statute Qurla Emptores.
is
discussed and authorities are cited.
where
the
31-40,
question
§§
We have considered this question, and whatever may be the true solution
of it in England, where the doctrine of tenure still has some signiﬁcance,
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we think the existence of such an estate as a qualiﬁed or determinable
fee must be recognized in this country, and such is the general con
sensus of opinion of courts and text writers.
Jamaica Pond Aqueduct
V. Chandler, 9 Allen, 159, 168; Leonard V. Burr, 18 N. Y. 96; Gil
L. (3 Dutch.)
lespie v. Broas, 23 Barb. 370; State v. Brown, 27 N.
13; Henderson v. Hunter, 59 Penn. St. 335; Wiggins Ferry Co. v. Ohio
zﬁ Mississippi Railway, 94 Ill. 83, 93; 1 Washb. Real Prop. (3d ed.) 76
78; 4 Kent Com. 9, 10, 129 ; See also, of English works in addition to ci
tations above, Shep. Touchst. 101; 2 Bl. Com. 109, 154, 155; 1 Cruise
Dig. tit. 1, §§72-76; 2 Flint. Real Prop. 136-138; 1 Prest. Est. 431,
441; Challis, Real Prop. 197-208.
Since the estate of the plaintiff may determine, and since there
is no valid limitation over, it follows that there is a possibility of re
verter in the original grantor, Clark.
This is similar to, though not
quite identical with, the possibility of reverter which remains in the
The exact nature and
grantor of land upon a condition subsequent.
incidents of this right need not now be discussed, but it represents what
ever is not conveyed
and
it is the possibility
deed,
by the
that the land may revert to the grantor or his heirs when
the
estate
determines.
Real Prop.
31,
63-65,
Challis,
granted
153, 174, 198, 200, 212; 1 Prest. Est. 431, 471; Newis v. Lark,
2 Plowd. 403, 413; [post—] Shep. Touchst. 120; 2 Washb. Real Prop.
(3d ed.) 20, 579; 4 Kent Com. 10; Smith VI ‘Harrington, 4 Allen,
566, 567; Attorney General v. Merrimack Manuf. Co., 14 Gray, 586,
612; Brattle Square Church V. Grant, 3 Gray, 142, 147-150; Owen
v. Field, 102 Mass. 90, 105, 106; Gillespie V. Broas, 23 Barb. 370; Gray,
Rule against Perpetuities, §§ 33, 34, 39, and cases cited.
Clark’s possibility of reverter is not invalid for remoteness.
It has
been expressly held by this court, that such possibility of reverter upon
breach of a condition subsequent is not within the rule against perpet
uities. Tobey V. Moore, 130 Mass. 448; French V. Old South Society,
106 Mass. 479.
there is any distinction in this respect between such
possibility of reverter and that which arises upon the determination of
But they
a qualiﬁed fee, it would seem to be in favor of the latter.
should be governed by the same rule.
one is not held void for remote
The very many cases cited in Gray, Rule
ness, the other should not be.
against Perpetuities, §§ 305-312, show conclusively that the general
understanding of courts and of the profession in America has been
that the rule as to remoteness does not apply; though the learned
author thinks this view erroneous in principle.
We have no occasion to consider whether the possibility of reverter
would or would not ‘pass to an assignee in bankruptcy or insolvency,
because the plaintiff expressly waived any right it might have under
the second deed from Clark, and we have not, therefore, felt at liberty
to consider the second deed, and have been conﬁned to the construction
See Rice V. Boston & Worcester Railroad,
and effect of the ﬁrst deed.
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be.

WOODS, in New Hampshire Sup. ca, Dec.
53 Atl. 1024.

Bill
4,

dismissed.

1902-11 N. H.

581,

_ Trespass quare clausum for entry by defendant into the chapel enclos
ure and removing fences, sheds, &c., claiming under a deed by which
plaintiff conveyed to defendant her farm with the reservation stated in the
opinion. Case transferred from Superior Court.
BINGHAM,
.
A construction of the clause in the deed, “reserving,
however, the building situated on the last described premises, known as
the chapel, together with the right to the land on which such building
stands, said building'to remain so long as the association owning the
same may want it” necessitates a determination of the extent of territory
in which the plaintiﬁ retained a property interest and the nature of that
interest. * * *
:

J

It matters not whether this clause is technically a reservation or an
The
exception; such a classiﬁcation lends no aid to its interpretation.
estate retained by the plaintiff in the lot is a fee, not because as a matter
of law it “is an exception and not a reservation,” but because the clause,
“understood in the ordinary and popular sense of its terms,” reserves
an estate which may be of perpetual continuance.
Cole V. Lake Co.,
54 N. H. 242, 277, 27s; Smith v. Furbish, es N. H. 123, 141-5, 44 Atl.
398, 47 L. R. A. 226; 1 Wash. R. P. (6th ed.), s. 162. It is not an estate
for the life of the plaintiff, for the particular limitation agreed upon
by the parties might happen either before or after her decease, or it
For the same reasons, it is not an estate for
might never happen.
It is an estate in fee, determinable
years or for any shorter period.
It is
upon the association ceasing to want it for chapel purposes.
not “an absolute fee, nor an estate on condition, but an estate which
is to continue till the happening of a certain event, and then to cease.
That event may happen at any time, or it may never happen. Because
Because it may end on the
the estate may last forever, it is a fee.
happening of the event, it is what is usually called a determinable or
First Universalist Society v. Boland, 155 Mass. 171,
qualiﬁed fee.”
174; 15 L. R. A. 231, note; 1 Wash. R. P., s. 167. By such a con
struction, the intention of the parties will be carried out and effect
given to this clause of the deed. So long as this estate continues, and
the plaintiff and her successors in title retain the possession. they will
have all the rights in respect to it which they would have if they were
1 Wash. R. P., s. 168.
tenants in fee simple.
All concurred.
Judgment for the plaintiﬁ.
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at the Common Law.

before all the judges of England, Mich.,
1605—7 Coke 33.

2

Jae. I.—A. D.

In this_ term, this case by the command of the king, was propounded
to all the judges.
Anno 21 Ric.
Ralph Nevil, Lord of Raby, was by
letters patent under the great seal created Earl of Westmoreland, to him
and the heirs males of his body; which Ralph, by Margaret Staﬂford his
ﬁrst wife, had issue Ralph, Earl of Westmoreland, to whom Charles,
late Earl of Westmoreland, was lineal male heir of the body of said Ralph
the ﬁrst donee; and the said Ralph the ﬁrst donee, by Joan daughter
of ohn of Gaunt, Duke of Lancaster, had issue George, Lord Latimer
(for all his elder brothers were dead without issue male) from whom
was lineally descended. Edward Nevil, who now is the nearest issue male
to the said donee; and afterwards Charles, Earl of Westmoreland, was
attained by outlawry and by parliament, of high treason, and died
without issue male; and now the said Edward
Nevil claimed to be Earl
'

II,

J

of Westmoreland.
And in this case three questions were moved to all the judges of Eng
land:
1.
If the said limitation of the said dignity to the said Ralph
and the heirs males of his body be within the statute De donis condi
tionalibus, or a fee-simple conditional at the common law. 2. Admit
ting that it was an estate-tail within the said statute, if by the attainder of
treason the estate-tail was forfeited by a condition in law tacite annexed
3.
If the estate of the dignity was for
to the state of the dignity.
feited by the act of 26 Hen. VIII, c. 13, or that the said Edward Nevil
as heir male of the body of the ﬁrst donee ought to be Earl of Westmore
'
_
land.
And these three points were argued and debated at Sergeant’s Inn in
Fleet street by the king’s attorney and by the counsel of the said Edward
Nevil. And as to the ﬁrst it was objected that the said dignity was not
within the said statute de donis, &c., for diverse causes:
(1) Because it
was a great dignity, derived from the king as the fountain of all dignity,
and therefore it is not within the said act, which speaks only of tenement’
quae multotens dantur sub conditions, viz: cum aliquis terr’ suam dat
alicui 'uir0 &c.; so this dignity cannot be included within the words tene
ments or land.
(2) The statute saith in omnibus praedict’ casibus post
prolem suscitatam hujusmodi feofajfati habuerunt potestatem alienandi,
&c. But this dignity was adherent in the blood of the donee, and could
not be alienated or granted, neither after nor before issue; and therefore
such cases of dignities were out of the mischief, the words and the intent
of the makers of the act de donis, &c. And the opinion in Manxel’s Case
in Pl. Com. the grant of a thing which doth not concern land or tene
ments, nor exercisable in lands and tenements, as an annuity, which is
*
*
*
personal, is not within the statute, de donis, &c.
As to the second point it was resolved that although this dignity be
within the statute de donis conditionalibus, yet by the attainder of
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if the statute 26 Hen.‘ VIII‘ (c. 13) had not been made, this
dignity had been forfeited by force of a condition in law tacite annexed
*
*
*
to the estate of the dignity.
As to the third point it was resolved by all the justices that if it had
not been forfeited by the common law, that by the statute of 26 Hen.
VIII, c. 13, the said Charles had forfeited the dignity. * * _*
At the common law before the statute de donis conditionalibus, if land
had been given to one and the heirs males of his body, in that case, as
well the donor as the donee had a possibility—the donor of a reverter
if the donee died without issue male, and the donee to have power to alien
if he had issue male. For if the donee had issue a son, now to some
intent the condition was performed, for post prolem suscitatam he had
potestatem alienandi; and the reason thereof was because he having a
fee-simple and having issue, his issue could not avoid the alienation,
because he claimed fee-simple, whereof his father might bar him.
And
although the donee and his issue also after such alienation died without
issue, yet the donor who had but a possibility or condition in law and
no reversion or estate in him, could not recover the land against the
alienee; for by the having of issue the condition was performed to this
intent, scil. to make an alienation. But in the same case at the common
law, if the donee had issue a son and died, yet the son had not an abso
lute fee-simple in him, but only the same power which his father had,
scil. to alien; and if such issue died without issue, and without any
alienation made, the land should revert to the donor, as Brian held, 12
Edw. IV, 3, and 18 Edw. III, 46, by Huse. For a collateral heir who is
not heir of the body of the donee is not within the form of the gift, the
limitation being to the heirs males of the body of the donee, which limita
tion of heirs males of the body doth exclude all collateral heirs to inherit.
But the policy of the law was to give power after issue to alien for two
causes:
1, that the estate of a purchaser should not be avoided by a
remote possibility, scil. if the donee and his issue also should die without
issue; 2, if he having a fee-simple should not have power after issue to
alien it would be in a manner a perpetuity and a restraint of alienation
And
forever, which the common law for many causes will not suffer.
in 4 Hen.
64
Formedon
it
is
that
where
adjudged,
(Fitz. Abr.)
lands are given in frank-marriage, and the donees had issue and died,
and afterwards the issue died without issue, that his collateral heir
should not inherit, for the donor recovered the lands in a formedon in
the reverter; and in the said case if the donee had issue two sons and
died, and the elder son had issue a daughter and died without issue male,
the younger son should inherit a fee-simple per formam doni at the
So if lands were given to one and to his heirs females of
common law.
his body, and he had issue a son and a daughter and died, the daughter
should inherit an estate in fee-simple per formam doni. And mark well
the statute de donis, &c., doth not create an estate tail but of such
estate as was fee-simple conditional and descendible in such form at the
common law, as now by the statute the land shall descend ; and the only
treason,

III,

)

n
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mischief was that the donee after issue had power to alien in disinherison
of his issues, and bar of the reversion.
But it doth not appear by the said
act that although the donee had issue, yet he had not an absolute fee,
so that the collateral heir of the issue should inherit; for the words of
the act are Ft praeterea cum deﬁciente exitu de hujusmodi feoffatis,
tenementum sic datum ad donatorem vel ad ejus haeredem reverti debuit
per formam in carta de dono expressam, licet ezvitus, si quis fucrit obisset,
per factum et feoﬁamentum ipsoram, quibus tenementum sic fuit datum
sub conditione, exclusi fuerunt hucusque dc reversione, &c.; by which
it appears that if the heir in tail dies without issue, and without any
falienation male, that the land shall revert, and by consequence shall not
descend to the collateral heir; 30 Edw. I, (Fitz. Abr.) Formedon 65.
If the donee in tail had aliened before the statute and afterwards had
issue, and then the issue had died without issue, the land should revert;
for he had not power to alien at the time of the alienation, but such
alienation should bar the issue as it is adjudged in 19 Edw. II, (Fitz.
N. B.—These rules
Abr.) Formedon 61, because he claimed fee-simple.
yet hold place in case of a grant of an annuity to one and the heirs males
of his body, and all other inheritances which are not within the statute
ole donis conditionalibus.

Estates Tail.

STATUTE DE DONIS CONDITIONALIBUS,
A. D.

Westm.

2, 0-

1,

13

Edw. I.—

1285.

if

by

is

is

it

if

is

it

a

if

is,

First, concerning lands that many times are given upon condition.
to wit, where any giveth his land to any man and his wife,
that
and to the heirs begotten of the bodies of the same man and his wife,
with such condition expressed that
the same man and his wife die
without heir of their bodies between them begotten, the land so
given shall revert to the giver or his heir; in case also where one giveth
lands in free marriage, which gift hath
condition annexed, though
be not expressed in the deed of gift, which
the husband
this, that
and wife die without heir of their bodies begotten, the land so given
shall revert to the giver or his heir; in case also where one giveth land
to another and the heirs of his body issuing,
seemed very hard and
yet seemeth to the givers and their heirs, that their will being expressed
In all the cases afore
in the gift was not heretofore nor yet
observed.
said after issue begotten and born between them, to whom the lands were
given under such condition, heretofore such feoffees had power to aliene
the land so given, and to disinherit their issue of the land, contrary to the
minds of the givers, and contrary to the form expressed in the gift.
And further, when the issue of such feoffee
failing, the land so
form of gift expressed
given ought to return to the giver or his heir
in the deed, though the issue,
any were, had died; yet by the deed
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and feoffment of them, to whom land was so given upon condition, the
donors have heretofore been barred of their reversion of the same tene
ments which was directly repugnant to the form of the gift: wherefore
our lord the king, perceiving how necessary and expedient it should
be to provide remedy in the aforesaid cases, hath ordained, that the
will of the giver according to the form in the deed of gift manifestly
expressed shall be from henceforth observed, so that they to whom the
land was given under such condition shall have no power to aliene the
land so given, but that it shall remain unto the issue of them to whom
it was given after their death, or shall revert unto the giver or his
heirs if issue fail, either by reason that there is no issue at all, or if
Neither
any issue be, it fail by death, the heir of such issue failing.
shall the second husband of any such woman from henceforth have any
thing in the land so given upon condition after the death of his wife,
by the law of England, nor the issue of the second husband and wife
shall succeed in the inheritance, but immediately after the death of the
husband and wife, to whom the land was so given, it shall come to their
And for
issue or return unto the giver or his heir as before is said.
asmuch as in a new case new remedy must be provided, this manner
of writ shall be granted to the party that will purchase it. * * * The
writ whereby the giver shall recover when issue faileth is common enough
And it is to wit that this statute shall hold place
in the chancery.
touching alienation of land contrary to the form of gift hereafter to
And if a ﬁne be
be made, and shall not extend to gifts made before.
levied hereafter upon such lands it shall be void in the law, neither
shall the heirs or such as the reversion belongeth unto, though they be
of full age, within England, and out of prison, need to make their

claim.

BRITTON,

If

1

Libel‘ c. 5, Sec. 2, p. "93.-—-A. D. 1275—1300.

to himself and his wife and their issue begotten
by such a purchase the purchasers have only a
freehold for their two lives, and the fee accrues their issue if there be
any already born; and if not, then the fee remains in the person of the
donor until they have issue.
any one purchase

in lawful matrimony;

Some have thought that this was written
passed but before it was understood.

ANON., in the Common Pleas,
books, Vol. 1 (1 & 2 Edw. 2),
bert’s Abr. t. Resceit 147.

2

Edw.

2,

after the statute de donis was

A. D. 1308-9—Selden

case No. 19, pp. 70-72,
'

Soc. Year
also noted in Fitzher

_

This case is a writ of dower. The tenant has made default after
default. Now here comes A and says that the tenements were given to
his father and the heirs of his body begotten, and that he (A) is the

/
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and he prays
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to be received

to defend

.

J

.*
Heir you cannot be during your father’s life, for
B1-ransom), C.
put the case
you cannot know which of you will be the survivor. And
that lands are given to a man in fee-tail, and he to whom the gift is
“tailed” engenders a daughter, and is afterwards impleaded, and the
daughter comes and prays to be received to defend her right and she
is received, and then pending the plea he engenders a son, and then the
daughter makes default, and the son comes into court and prays to be
received :—How can he be received, and how could the right jump across
And it is certain that
to the male when she has been received as heir?
the daughter cannot be heir so long as there is a male; thence it follows
[in the present case] while his ancestor is living he cannot be heir.
Toudeby [sergeant arguing for A]. These tenements were given to
[his father] and the issue of his body, and he is issue and is the eldest.
H erle [sergeant for the plaintiff.] You will never make out that he is
“heir ;” and if you leave out this word heir, then he will not be within
the statute [Westm.
c. 3], for the statute says the heirs shall be

I

II,

admitted. a
Toudeby. These tenements are given to [the father] and to the heirs
of his body engendered, so that the father is only tenant for his life, and
for [a mere] freehold, and the right dwells in the person of the issue.
will show that that is not so; for
Passeley [also for the plaintiff].
the father by himself can vouch to warranty in the right, and the war
rantor in the right can join battle and the grand assize, and if he [the
father thus] loses, he [the son] never shall have recovery of the same
_
land.
If no issue issues he to whom the reversion belongs shall be
Toudeby.
received, and (what is more) so shall a remainderman who is a total
Why not then the issue, who is more privy?
stranger.

I

J

If

the tenements were given to the father and mother
BEREFORD, C. .
and the heirs of their two bodies begotten, and the one of them died and
the survivor was impleaded, in that case peradventure
the issue should
be received, for in that case one can know for certain that an heir there
cannot be other than one who is begotten of their two bodies.
Toudeby. There may be just the same uncertainty in the one case that
there is in the other, for albeit [in the case that you put] one of the two
donees is dead, it may be that he has issue three or four sons, and we
cannot say which of them will be the heir.
the father desired to pray aid of the son he should not be
Passeley.
received, and no more shall the issue [be received in this case].
Toudeby. We have seen before now that a linen-draper of London
purchased tenements to himself and his wife and to the heirs of their two

If

‘Whether Bereford was chief justice when this case was decided does not appear
from the report, but I take it that he was from the fact that he alone speaks for the
court.
He became chief justice March 15th, 1309.
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bodies begotten; and [the husband and wife] were impleaded and made
default; and, because there was no issue, he to whom the reversion
belonged came and prayed to be received; and pending the plea a son
was born, who was brought into the bench before you in a cradle and
prayed to be received and was received; and yet the father and mother
Wherefore we pray to be
were in full life, as they are to this day.
received.
And he was received, etc.

HIELTON v. BRADIPTON, in Common Bench, Mich. term, 18 Edw. III,—
A. D. 1344.—-Yearbooks (Pike) 18 & 19 Edw. III, p. 194-206; also reported
in 18 Lib. Ass. 5, Fitzh. Abr. t. Talle 16.

John, son of William de Holton, brought an assise of novel disseisin
against two men and their wives and others in the county of Westmore
land. The men and their wives pleaded in bar on the ground that one
John De Halton, grandfather of the wives, had two sons, John the elder,
John, the ancestor, &e., gave the tenements
and Thomas, the younger.
to his younger son, Thomas, in fee simple.
After the death of Thomas
(John), who died seised, Thomasl entered as son and heir and died
without issue of his body, and after his death the wives, with their
John, the plaintiff, as cousin,
husbands, entered as sisters and heirs.
abated, claiming as heir. We ousted him; judgment whether the assize,
&c. To this the plaintiff said that the gift was made to Thomas [John]
and the heirs male of his body, and inasmuch as Thomas, the son of
Thomas [John], died without heir male of his body, he entered, as heir
And he prayed the assise for damages.
of the donor, upon his reversion.
The tenants not denying the gift in tail as above, demanded judgment
inasmuch as the plaintiﬁ admitted the issue in tail to have been seised,
and so the limitation was brought to an end, and the wish of the donor
and consequently a fee simple adjudged in the issue by
accomplished,
force of this gift confessed by the plaintiﬁ; and (said the tenants) we.
demand judgment whether there ought to be an assise. And thereupon
they were adjourned into the bench by reason of difficulty.
* * * R. Thorpe. Anyone who is a female is a stranger to such
a fonn of gift; and this is not like Multon’s Case, on which judgment
was given in parliament, and in which the sisters had the inheritance,
because in that case the gift was to him and his heirs male, so that his
collateral heirs as well as the lineal heirs had the capacity of inheriting,
wherefore on such a gift he had a fee simple.
Not so in the case before
us, in which the reversion of the fee simple was saved by the gift.
HILLARY
.) : Then will you say that in this case in which you are,
the daughters,
if he had any, would not have the inheritance?
R. Thorpe:
It is certain that they would not. * * * S'roNoRE
(C.
.): It is necessary to look at the statute which states the case

(J

J

‘John’s

son

Thomas apparently.

._\\
:
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of entail, and this particular case is not among any of the cases expressly
mentioned by the statute, and therefore it is at common law and conse
Seton: Certainly, Sir, we rely greatly on that on
quently a fee simple.
our side. Sadelyngstanes: We understand that in case of such a gift the
issue had at the common law, an inheritance in fee simple, for it is certain
that they could have aliened; and although alienation is restrained by stat
ute, the estate, when it continued remains as it was at common law, that is
M aubray: This limitation by which the gift is
to say, one of fee simple.
made to a man and the heirs male of his body is more restricted, and does
not give inheritance so largely as if the gift were made to one and the
heirs of his body; in which case the twentieth in descent would have only
a fee tail, and in default of issue the land would be revertible, &c.; and
all the more in this case.

(J

WILLOUGHBY
.) [to the plaintiff]. It is still necessary to~take the
assise, because another tenant has, in the same assise, pleaded to the
assise with respect to a part of the land; therefore as to this sue an
assise in respect to the damages, and as to the rest sue an assise also.
And so note that female issue will not inherit by such a gift, even though
the issue male -was seised.

ABRAHAM

v.

T\VIGG, in B. R., Trinity, 38 Eliz.—A. D. 1597.—Cro. Eliz.
Abridged from Croke.
478, Moor 424.

Avowry for rent. On demurrer. Peter, seised in fee, made a feoff
ment to the use of himself and the heirs of his body, and in default of
such issue to Gabriel and his heirs males, and in default of such issue,
to the right heirs of Peter.
Peter died without issue; Gabriel entered,
devised the rent out of the land to the avowant, and died having issue.
It was argued that Gabriel had an estate tail, though it was not limited
to the heirs of his body; because it is by way of use, which is to be
expounded according to the intent, and as wills, citing 9 Edw. 3, “Tail”
21; 5 Hen. 6, pl. 6.
All the Justices (Popham, C. ., absent) held that it was an estate
in fee in Gabriel; and although it were by way of use, it diﬁers from other
gifts by deed, and shall not have any other construction. And it cannot
be an estate tail, because there is not any body from whom this heir male
should come. And so it is in a case by devise, as appears by 9 Hen. 6 pl.
25. Wherefore it was adjudged for avowant.

J

VVILLION

v.

BERKLEY, in

Common Bench, Trinity,
Plowd. Com. *223-252.

4

Eliz.—A. D.

1562

Abridged.

It
[Ejectione Firmae.
Henry Lord Berkley and
acres of wood in Weston,
fee of the land, May 5th,

appears by the record that Henry Willion sues
Richard Knight, for ejecting him from seven
and declares that Henry Cook, being seised in
in the 4 & 5 years of Phil. & Mary, demised
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to the plaintiff for seven years, by virtue of which plaintiff was pos
sessed, and the next day, May 6th, of said year, defendants ejected him.
Defendants plead in bar, that long before the time of the supposed eject
ment, one Wm. Berkley was seised in fee of the manor of Weston, of
which the land in dispute is a part; and being so seised, levied a ﬁne in
the king’s court 5 Hen. 7, A. D. 1490, by which the land was limited to
said Wm. Berkley and the heirs of his body, remainder to King Henry 7,
and the heirs of his body, remainder to the right heirs of said Wm.
that afterwards said William died without issue, after whose death
King Henry 7 entered in his said manor in his estate tail, male and
died leaving issue his son, King Henry 8, who entered and was seised
in the same estate and died leaving issue his son, King Edward 6, who
entered and was seised likewise in tail male and died without issue male;
and then the late King Henry 7 being dead without issue male, these
defendants lawfully entered in their remainder as heirs of said William
Berkley, on whom said Henry Cook entered and made the said lease
to the plaintiff, on whom defendants rightfully re-entered; and so they
Plaintiff rejoined confessing the matter alleged in
demand judgment.
the plea, and alleging an act of parliament, 35 Hen. 8, and alleging
that by birth of issue to King Henry 7 the land became his in fee-simple.
Defendants demurred.
Many points were argued that are not given in
this abridgment, which the curious reader will ﬁnd reported at large
One point made was that the replication does not
by Mr. Plowden.
state that there was office found on the death of Wm. Berkley, without
which King Henry 7 could not lawfully enter.]
ANTHONY BROWN (J.) said: If land is leased to the king for his
life, upon condition that if the lessor dies his heirs shall enter, and the
lessor dies; there his heir shall not enter without oﬂice ﬁnding the death,
and without ouster le main sued. But if it was upon condition that if
the king, who is lessee, dies, the lessor shall enter; there if the king dies,
the lessor shall enter without oﬂice, or ouster lemain sued.
For in the
ﬁrst case the condition is merely a condition, which abbreviates the
estate, but in the other case the condition is joined to the limitation of the
estate, and the condition and the limitation tend to one end, and the
condition does not abridge the limitation as it does in the other case.
And therefore when the king dies, the freehold is by act of law cast
So in our case, when King Edward 6
upon the lessor before entry.
died without heir male, the freehold was cast upon the Lord Berkley,
and his entry was lawful without oﬁice or ouster le main; and the bar
reciting that he entered is good enough in this point. Which was agreed
Also admitting that an oﬂice was necessary here,
by the whole court.
yet the defendants, by their plea in bar, have amended the fault which
For they themselves, in conveying their title to
they have excepted to.
them have shown that the marquis died without issue, and that King
*
*
*
entered.
[Counsel for the plaintiff argued at length that a grant to the king and

Henry
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the heirs male of his body is not a fee-tail, but a fee conditional at com
mon law, and the statute de donis conditionalibus does not extend to
him; which the defendant’s counsel denied. The judges took time to
consider, and later in Trinity 4 Eliz. argued upon the matter as follows] :

It seems to me that the plaintiff shall recover.
WESTON, justice.
*
* By the common law before the statute de donis conditionalibus,
there were two estates of inheritance, the one a fee-simple absolute, as
where a man had lands to him and his heirs generally, and the other a
fee-simple conditional, as where a man had lands given to him and to
his heirs of his body, which estate to him and to his heirs of his body
was greater than an estate for life, for the word heirs makes it greater
than for ‘life, so that if he had aliened before issue the donor should not
have entered for a forfeiture, as the lessor shall do upon the feoffment of
*
* *
It seems to me that the estate shall be
tenant for life.
adjudged a fee-simple conditional in the king, and that the remainder
shall be void, and that the king shall not be bound by the statute de donis
conditionalibus. For inasmuch as all justice, tranquility, and repose are
derived from the king, as the fountain thereof, the_law shows him special
favor in all his business [*243] as being the cause and origin thereof.
*
*
*
the king, should be restrained he would be in a worse condi
tion than any other; for every one else may suffer a common recovery,
and so make the most of the land and bar their issues, but no recovery
*
* *
can be had against the king, for no praecipe lies against him.
*

If

ANTHONY BROWN, justice: I am of opinion to the contrary. * * *
The person of the king is not to be respected in gifts of land, but the
quality of the estate is to be considered; and the person of the king
shall not rule the estate in the land. * * * When [*248] the statute
ordained that the will of the donor should be observed, from thence it
followed consequently that the donee was restrained from alienating
lawfully the fee-simple, and from doing other acts which a tenant in
fee-simple might do. And when he was thereby restrained from doing
lawfully those acts which attended the fee-simple estate, and from
meddling with the fee-simple; from thence they took it to be the intent
both of the legislature and of the donor, that he should not have a fee
simple; for it would have been an idle intent to have adjudged the fee
simple in him; when he could not lawfully do anything with it. And
therefore upon this reason they took it that the fee-simple was left in the
donor, and yet that the estate of the donee was an estate of inheritance,
because the heirs of his body should inherit it; but this inheritance
could not be a fee-simple, for then there would be two fee-simples of the
same land; but they took it to be a baser estate of inheritance, and gave
it the name of an estate tail, which is an estate of inheritance certainly
limited.
So that upon good reason, in order to perform the will of the
donor and of the legislature also, they took it by the perview that the
estate was divided, and that the donee had an estate tail and the donor
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the fee-simple, which he might grant over to another, or give to another
by way of remainder, and that he could not do before the statute; for
then the donee had a fee-simple, and one fee-simple cannot depend upon
another.
For in 3, Edw. 3 a man levied a ﬁne sur conusance de clro'it
come ceo que it ad de son done, and he could not make a remainder over
upon such ﬁne, because the gift shall be as a fee simple.
[See H. 42 Ed.
But now that the
3, 5b, per Finchd., Brooke Abr. t. Estates 65 in ﬁne.]
estate is divided, the donor may grant a the fee-simple over by way of
remainder. So that the reason of the purview of the act instructed the
expositors of it to divide the estate, and continual use ever since has con
ﬁrmed the exposition. Wherefore the estate is divided by the intent of
the act without precise words, as fully and perfectly as if the act had
expressly divided it; for that which is done by the intent of the act,
without precise words, is equivalent to that which is done by precise
So that now the estate is restrained and abridged and altered
words.
by the act; and therefore when the king took the estate, he took it
*
*
*
restrained and abridged, and he could not take it otherwise.
And, sir, if the king would say that the estate was not divided at common
law, and that as to him it shall be at this day as it was at the common
law, whereby he would have a fee-simple, and [*249] the remainder
would be void; by this,
say, he destroys his own estate for the estate

I

precedes his remainder, and if it should be a fee-simple conditional,
then the remainder of the king would be void, for a remainder cannot
And if the king would say that
be limited upon a fee-simple precedent.
his remainder is a fee-simple, he cannot say otherwise but that the estate
precedent is also a fee-simple; for both estates are made by one same
ﬁne at one same time, and both estates are by the donor limited to be in
tail. And the king cannot say that the one is in tail and the other in
*
*
*
fee, for thereby he aﬁirms and disaffirms at the same time.
He is bound by the statute as well as another; and as proof that it has
been so taken before, the case of P. 4 Hen. 6 [19 pl. 6; Fitz. Abr. t. Gard
50; Brooke Abr. 52 Tenures 21] has been well cited; where the tenant,
who held of the king in capite by knight’s service, made :1 gift in tail,
and the donee died, his issue within age, and it was there adjudged that
the king should not have the ward, but the donor should have it; for
the estate is divided, and the reversion is in the donor, and the donee
held of him. * * *

tail

DYEB, chief justice:
As to the matter in law, I am of the same
*
*
*
opinion.
Afterwards on the quinzaine of St. Martin, in the ﬁfth year of the
reign of Queen Elizabeth, the justices at the prayer of the Lord Berkley,
who had often prayed their judgment after their arguments, gave judg
ment for him against the plaintiff.
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HISTORY OF RESTRAINTS ON ALIENATION BY LIDIITING THE FEE.
Heir’s Right to Fee Simple Against Alienation by Ancestor.
LAWS OF ALFRED THE GREAT,

c. 37.—A.

D. 871-901.

Si quis terram haereditariam habeat, cam. mm 1:-ed/it a cognitis haeredi
bus suis, si illi viro prohibitum sit qui eam ab initio acquisivit, ut eta
any have hereditary land he may not sell it from
facere nequeat.
his kindred heirs if he who acquired it in the beginning provided that it
should be impossible to do so.

If

LAWS OF HENRY

from his kindred.

de Legibus

(Tractatus

et Consuetudinibus*)
1180?

Liber

7,

GLANVIL

D. 1100.

quam
parentes dederint, non mittat eam extra
one has bookland which the parents gave to him

it

If

c. 70.—-A.

ei

Si bockland _habeat,
cognationem suam.
he shall not alienate

I,

it

it,

Laws of Alfred the Great (cir. A. D. 890) c. 41. The man who has
bocland, and which his kindred left him, then ordain we that he must
not give it from his maeg-burg, if there be writing or witness that it
and by those who
was forbidden by those men who at ﬁrst acquired
to him, that he should do so; and then let that be declared in the
gave
presence of the king and of the bishop before his kinsmen.

[By Livery].

c. 1.—A.

D.

is

a

a

a

it

a

if

it

if is

a

if

a

a

it

a

certain
Every free-man possessed of land may give
with his daughter, or with any other woman in marriage-hood,
whether he has any heir or not; or whether his heir, supposing he has
one, consent to such
disposition or not_; nay, though the heir expressly
certain part of his
dissent from, and forbid it. Every one may also give
freehold estate to any person he chooses, in remuneration for his services,
or to
seisin follow up the
religious establishment in free-alms; that,
donation, the land shall perpetually remain to the person to whom
the terms of the gift go to that extent.
But.
given and his heirs,
such
donation should not be followed up by seisin, nothing can, after
the death of the donor, be claimed with effect in virtue of
contrary to
the will of the heir; because such
disposition
usually interpreted by
the law of the realm, rather as
naked promise, than
real promise or
part of

donation.

is

a

is

thus, generally speaking, lawful for
man, in his
[By Will.] It
lifetime, freely to dispose of the reasonable part of his land in such
manner as he may feel inclined, yet the same permission
not allowed
"VVritten about A. D. 1180, when the author was Chief Justicar of Eng
land. This is one of the ﬁrst treatises on English Common Law.
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on his death-bed; because the distribution of the inheritance
would, probably, be then highly imprudent, were such an indulgence
conceded to men, who, in the glow of sudden impulse, not unfrequently
lose both their memory and reason.
Hence, it is to be presumed, that if
a man laboring under a mortal disease, should then for the ﬁrst time set
about making a disposition of his land, a thing never thought of by him
in the hour of health, that the act is rather the result of the mind’s
insanity than of its deliberation. But yet a gift of this description, if
made to any one by the last will, shall be valid, if done with the consent
of the heir, and conﬁrmed by his acquiescence in it.
If he possesses
[Distinction of Purchased from Inherited Land.]
inheritable land only he may, as we have already observed, give a certain
But if he has many sons
portion of it to any stranger at his pleasure.
born in wedlock, he cannot, correctly speaking, without the consent of
his heir, give any part of his inheritance to a younger son, because if this
were permitted, it would then frequently happen that the eldest son
would be disinherited, owing to the greater affection which parents often
feel toward their younger children. But it may be asked whether a man
having a son and heir, can give any part of his inheritance to his
illegitimate son? If he can, it follows, that the condition of the illegiti
mate son would, in this respect, be preferable to that of the younger son
born in wedlock; and yet the law is so. But if a person desirous of
making a donation of part of his lands possess only such as he has pur
chased, he may then make such gift; provided it does not extend to the
whole of his purchased lands, because he cannot disinherit his son and
heir. Yet, if he has not any heir, male or female, of his own body, he
may, indeed, consult his own inclination in making an absolute gift,
either of part or of the whole of his purchased lands. And if the
person to whom the gift be made obtain seisin of it during the life of
the donor, it is not in the power of any more remote heir to invalidate
Thus a man may give in his lifetime the whole of his pur
such gift.
chased land. But he cannot make anyone an heir of
neither
college,
nor any particular individual,
being an established rule of law, that
God alone, and not man, can make an heir. If, however,
man possess
both inheritable and purchased lands,
then unquestionably true,
that he may absolutely give any part or the whole of the latter to such
persons as he pleases; and of his inheritance, he may notwithstanding
dispose, according to what we have already observed, provided such
reasonable one.
It should be observed, that
man
disposition be
having lands in free socage, has many sons, who are all in equal propor
tions to be admitted to the inheritance, then
unquestionably true,
that their father cannot give
greater part of his inheritable land, or of
his purchased
he possess no inheritable, to any one of the sons, than
the reasonable part which would fall to such son of the whole inheritance.
But the father can in his lifetime give to either of his sons such part only
of his inheritable free socage land as such son would be entitled to upon
the death of his father by the rule of succession.
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of Doctrine That Heir Takes by Descent.

Establishment

WILLIAM DeARUNDEL’S CASE,
IH.—A.

Pleas at Westminster, Hilary Term, 9 Hen.
D. 1225—Bracton’s Note Book, Cas 1054.

son of Roger, demanded of William de Arundel ﬁve and
acres of land with appurtenances
at Trelley, three acres with
appurtenances in Treberned, two acres with appurtenances in Tredeiset,
and one acre with appurtenances in Hendr, as his right, of which Roger,
his father, was seised as of right in fee and demesne in the time of Henry,
king, &c., and which right of Roger to this land descended to said
Radulfus as his son and heir. And William came and defended his
right; and said that this Roger, plaintiﬁ"s father, rendered all this land
with appurtenances as his sole and peaceable inheritance to William, the
defendant’s father, and in the court of our lord the king quit-claimed
for himself and his heirs in perpetuity to said William and his heirs;
and he produced the charter of Roger which witnessed it. And Radulfus
came and acknowledged his father’s charter and said quit-claim ; but he
demanded judgment whether his father could give all the land which he
held by knight service reserving no service to himself or his heirs. And
because Radulfus acknowledged
his father’s charter. and the charter
proved that Roger, his father, rendered this land and quit-claimed it for
himself and his heirs it is held that William go hereof discharged and
that Radulfus be in mercy.

Radulfus,

a

half

Note that in writing his treatise later-—-1250-6.7 ?--Bracton lays down the
law in accord with this case as unquestioned.
See ante p. 21.

BRITTON,

Libel‘

II,

c. 5, Sec. 1, p. *93.—A.

D. 1275-1300.

Notwithstanding heirs are named in a purchase, yet no purchase
And it must be understood that where any
thereby accrues to the heirs.
one purchases to himself and his heirs, he purchases to himself and his
heirs near and remote, and to have and to hold from heir to heir, as well
to those begotten as to those which are to be begotten.
Alienation Restrained
ANON, Cornish Iter,

by Creating

30 Edw.
65, 1 Gray’s

a Fee Conditional

At Com.mon Law.

I.—A. D. 1302:—FitzHerbert Abr. Formedon
Cases on Property p. 412.

Formedon in reverter because the donee died without issue.
Asseby: The donee alienated before the statute (13 Edw. I. c. 1)
and had issue. H eyham : He had no issue when he made the alienation.
Asseby: It may be that he had no issue when he alienated but that he
H eyham : No.
had issue afterwards, and then is the alienation good.
It is nothing to the point
Asseby: He had had issue. PER CURIAM:
that he had had issue alive when he alienated; for there might have been
issue and the issue might have died; by that alienation the plaintiff will

'1
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be barred. Asseby: He had issue alive when he made alienation.
the others said the contrary.

not

And

The following cases at the same term, if not different reports of the same
case, seem to be to the same effect:
Kilcart v. I-Ievys, 30 & 31 Ed. I. p.
196; Waryn de Traneryon V. Thomas de Traneryon,
30 & 31 Edw. I. p.
128; Anon., Id. 384.

BRIAN’S CASE, Trinity
wood)

term, 32 Edw. I.—-A. D. 1304.—Year-books
Edw. I, p. 278. Abridged.

32 & 33

(Hor

Formedon because the donee had died without issue.
Touthby (for
the defendant) : Robert (the donee, to him and the heirs of his body)
had issue, and alienated before the statute (of Westm. 2, c. 1), ready, Ste.
Friskney (for the demandant) : The statute states “that such feoffees
had power to alienate after issue begotten,” and we will aver that Robert
had not any issue at the time of or before the alienation, ready, &c.
*
*
*
Malberthorp (also for defendant) : Our case is at the common
law; so it seems that it is sutficient for us to say that he had issue and
alienated, &c. HENGHAM
.) : They say that at the time when Robert
alienated he had no issue; and this they oﬁer to aver; Do you accept the
*
*
* (Holding the
averment or not?
previous answer insuﬂicient.)

(J

Land was given to a man and woman and the heirs of their bodies and
thereafter they had issue and later the wife died, the statute de donis was
passed, he married again and died, and the second wife was endowed of this
land. Year-books (Pike) 33 & 35 Edw. III, p.- 286.
Alienation Restrained

NOTE in Yearbook of

20

&

by Creating Estate Tail.
21

Edw.

1, p. 302.—A.

D. 1292.

One Adam purchased a tenement, to hold to him and the heirs of his
body begotten, and afterwards took a wife with a good estate, and begot
a son.
Adam aliened the land so purchased, in despite of the form, &c. ;
and afterwards he and his wife died; then came the son and brought a
writ of formedon against the tenant, and the tenant vouched him to war
ranty by virtue of his father’s deed, and the son said that it was not due
And so in this case the voucher
course of law to vouch the demandant.
was of no avail.
But can the objection in this case avail against the
father’s deed?
say no, because the alienation was made against the
form of the gift, unless he has something by descent ex parti patris.

I

'1‘ALTARUM’S CASE, Mich. Term, 12 Edw. IV.—A. D. 1473—Year-Books
12 Edw. IV, 19.

In a writ of entry on the statute of 5 Rich. II, (c. 8) ‘U bi inyressus
non datur per legem,’ &c., sued against one . Smith, the defendant said
that the plaintiff ought not to have his action, for before the alleged
entry one T. B. was seised of the tenements in fee, and gave them to
one W. Smith to have and to hold to him and to the heirs of his body

J

‘
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begotten, by force of which he was seised, &c., and had issue one Richard
and died so seised, and the tenements descended to Richard, and he
entered and was seised, and had issue the said
Smith, and died seised,
and the tenements descended to the said
. ; and the plaintiff claiming
by color of a deed of feoftment, before the gift, &c., entered, on whose
., as son and heir of the said R. at the time of the
possession the said
alleged entry, entered, &c., on which entry the plaintiff had based his
action. To which the plaintiff said, true it is that T. B. gave the tene
ments as above, &c. ; but he said that the said W. had issue one Humphrey
an older (son,) and the said Richard, the younger, and died, after whose
death H. entered and was seised by the form of the gift, &c., and being
so seised, one T. Taltarum sued a writ of right against said Humphrey,
returnable, &c. ; on which day the parties appeared, and said Taltarum
counted on his possession, and the said H. made defense, and vouched to
warranty one R. King, who was ready and entered into the warranty,
and joined issue on the mere right; and the said Taltarum imparled
(with him) and then returned (into court) and the tenant by the war
ranty did not return but in contempt of court made default, by which
the demandant had ﬁnal judgment against said H., and he over against
the tenant by the warranty; by force of which said Taltarum entered and
was seised, &c.; and then said H. died without heirs of his body, &c.;
and later Taltarum enfeoffed the present plaintiff, &c., whereby he was
seised when the defendant entered, &c. To which the defendant said, true
it is that the said W. had issue Humphrey the elder and R. the younger,
and died; and that after his death the tenements descended to Hum
phrey as son and heir, and he entered and was seised as son and heir by
the form of the gift, &c.; but he said that the aforesaid Humphrey
before the writ purchased (in Taltarum’s suit) enfeoﬁed the said tene
ments to one Tergos in fee, who before said writ purchased gave the
tenements back to said H. and one Jane his wife to have and hold to
them and to the heirs of their bodies begotten, remainder to the right
heirs of said H. in fee, &c., by force of which they were seised, &c. ; and
later Jane died, after whose death H. was sole seised of said tenements
as tenant in tail after possibility, &c. ; and while he was so seised said
Taltarum sued his writ of right, and recovered against said H. in manner
and form as he had alleged; the which H., continually after the said judg
ment during his life was seised of said tenements by force of the gift to
him and his wife, and died without issue; after whose death said Richard
as brother and heir of said H., of the body of W. begotten, entered and
was seised by force of the gift made to W., and died seised, and it
descended to said
. Smith, and he entered and was seised by force of the
gift, &c.; without this that the said T. Taltarum, after the said recovery
in the life of the said H. entered on the said tenements as he had alleged;
and without this that the said H. had any other estate in the said
tenements at the day of the purchase of the writ of right or afterwards,
except that by force of the gift to him and his wife, &c.; and without
this that the said Taltarum was seized of the said tenements as of fee

J

J

J
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and of right at the time of the king, as he had alleged; and so the said
* ‘* *
recovery was false and feigned in law.

In

place of the long and confusing argument given in the original, the
following synopsis of the decision is given from Challis on Real Property
*250: “It would appear, so far as the rambling obscurity of the report
allows anything to appear, that in the present case the question at issue
was whether a person claiming under the original entail, which had been
discontinued by Humphery Smith’s (*251) feoﬁment to Tergos was
And it appears to have been held that he was
barred by this recovery.
not barred, upon the ground that Humphery Smith (who was really
seised under the tortuous seisin acquired by his own feoffment to Tergos)
had not been seised by force of the original entail, which was now sought
From this the
to be barred, at the time when the recovery was suffered.
inference is deduced, that if Humphery Smith had been so seised by force
of the original entail, the recovery would have been a good bar to the
And this inference being acted upon
issue in tail claiming thereunder.
in practice, was subsequently recognized by the courts, and became the
foundation of common recoveries.”

ANON., before all the judges, Easter,

19 Hen. 8.-—A. D. 1528—Dyer

2b.

Before all the judges at Sergeant’s Inn, a great question was agitated,
which was this: Tenant in tail levied a ﬁne of his land with proclama
tions, and the ﬁve years passed during his life-time, and [*3a] after
wards he died. Whether his issue should be barred by this ﬁne or not?
ENGLEFIELD, SHELLY and OONINGSBY, thought that the issue shall not
be barred; for the statute 4 Hen. 7, c. 24, is, that such ﬁne shall be
ﬁnal, and shall conclude as well privies as strangers to it, saving
to all persons and their heirs (other than such as shall be parties to the
ﬁne) their right interest, &c., which they had on the day of engrossing
the ﬁne, so as they bring their action or enter lawfully within ﬁve years
after the engrossing; saving also to all other persons such right, title,
and interest in the said tenements as should ﬁrst grow, remain, descend,
or come to them after the ﬁne engrossed, or proclamations made by
force of any estate-tail, or other cause and matter made before the ﬁne
levied; so by this last saving, &c., the issue in tail is aided, for he is the
*
*
*
ﬁrst to whom the right descends after the ﬁne engrossed.
FrrzaAmns, BRUNDEL, FITZHERBERT, BaooxE, and Mooas, to the
contrary, for the intent of those who made the statute was (as appears by
the words of the said statute) that such ﬁne, &c., should be a ﬁnal end;
and besides that such ﬁne, &c., shall conclude as well privies as strangers.
*
* * And the intention of the makers of
the statute was, not that
such as claim by the same title that his ancestor, who levied the ﬁne,
had, shall be aided, &c., for such issue in tail is privy to the ﬁne levied
by his ancestor, through whom he shall make his descent, although he
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not party to the ﬁne, and all privies are concluded by such ﬁne; and
in tail shall be barred by a ﬁne by his ancestor, &c. And
in this case it was agreed by all the judges, that if he who is a stranger
to the ﬁne, to whom a remainder in tail, or other title, ﬁrst accrues after
the ﬁne, do not put in his claim within ﬁve years after, &c., his issue
is barred by that ﬁne forever.
Which note.
be

so such issue

JACKSON & DARCYES CASE, in
-

1574.

Common Bench,
Leon. 57.

Mich.

16 Ellz.—-A.

D.

3

In a writ of partition facienda between Jackson and Darcy, the ease
was: tenant in tail, remainder to the king, levied a ﬁne, had issue, and
died; in that case, it was adjudged that the issue was barred, and yet,the
remainder which was in the king was not discontinued; for by that ﬁne,
an estate in fee-simple determinable upon the estate tail, did pass unto
the conusee.

MARY PORTING-TON’S CASE, in
Abridged

C. B., Trinity, 11 James
10 Coke 35 b.

from

1,

A. D; 1614—

Speaking of this case in the preface to the report. Lord Coke said: “Then have
published in Mary Portington’s case, for the general good both ot the prince and
country, the honorable funeral of fond and new-found perpetuities—a
monsterous
brood carved out of mere invention, and never known to the ancient sages of the law.
I say monsterous, for that the naturalist saith, quod monstra generantur propter
corruptionem alicujus principii; and yet I say honorable, for these vermin have crept
into many honorable families.
At whose solemn funeral I was present, accompanied
the dead to the grave of oblivion. but mourned not, for that the commonwealth
rejoiced, that fettered tree-holds and inheritances were set at liberty, and many and
inconveniences to the head and all the members of the commonwealth thereby
avo
mariiifoéd
e ."

I

Trespass by Mary Portington against Robert Rogers and Thomas
Defendants
Barley for breaking a close and house in York County.
pleaded in bar, that Herceus Sanford, being seised in fee in socage of
the land devised it in writing to Elizabeth, his youngest daughter, in
tail, when she should be 18; that the testator died when she was ﬁve
years old, and when she was of age and seized under the devise she
married defendant Rogers, &c. Plaintifi replied that the testator had
issue, Mary, the plaintiff, his eldest daughter, Helen, his second, and said
Elizabeth, and that for want of issue of said Elizabeth, the same will
limited the remainder to said Mary in tail, remainder to Helen in tail,
with divers remainders over in tail; “Provided always, that if my said
*
*
* jointly or
daughters or any of them
severally, by themselves
or together with any other person or persons, willingly, apparently, and
advisedly conclude and agree to” any act to alienate the land or bar
or destroy the entails, such person shall immediately lose and forfeit
and be utterly barred and excluded from every estate, remainder, and
beneﬁt that she or they might claim by virtue of the will, immediately
from such act as if she or they were dead without heirs, and that said
Elizabeth and Robert had bargained for and suffered a recovery; where

l
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fore the plaintiff entered for the said forfeiture, as in her remainder.
This Plea was entered, Mich.
Upon which the defendant demurred.
7 James, in the common bench, and had depended fourteen terms and
been argued at the bar more than half as many times; and now it was
argued by the judges, and at last unanimously resolved by the whole
court that judgment should be given against the plaintiff.
On the Plaintiﬁ’s Part divers objections or rather declamations were
made: 1. That from the time of the making of the act of 13 Edw.
1, c. 1, de D0nis Conditionalibus, till Taltarum/s Case, 12 Edw. 4, 19,
there was no opinion that a recovery against the tenant in tail with
voucher over would bind the estate tail on the pretense of a feigned
recompence, which was then newly invented and never before imagined
by any of the sages of the law in so many generations and ages incurred
after the act.
2.
Although the donor cannot restrain the common
recovery after it is suffered and executed, he may restrain the conclusion
and agreement to suffer, and so prevent the bar by the recovery, and
3.
Such recoveries are by divers
preserve his remainder or reversion.
acts of parliament marked and branded with the blemish of ﬁction
and falsity, as in 34 H. 8, c. 20, they are styled feigned and untrue
recoveries; and so in 11 H. 7, c. 20; 32 H. 8, c. 31; 14 Eliz. c. 8, &c.
And therefore it stands with law and reason to provide for the preser
vation of reversions and remainders against such feigned, false, and
covinous recoveries.
4.
That this opinion that a common recovery
cannot be restrained by condition or limitation was new and of late inven
tion, and never heard of before Mildm_ay/’s Case. 6 Coke 40. For it was
admitted to be restrained in the Case of Earl of Arundel, 17 El., Dyer,
And there
342, and in the argument of Sc0lastica’s Case.
[post
]
fore it was thought to stand with the honor and gravity of the court that
this point had been so often argued at the bar, and therefore now was
ripe for judgment.
The Court confuted all the said objections, and thereby the point
As to the ﬁrst objection two questions were
in judgment was conﬁrmed.
1, that judgment given against a tenant in tail
moved and resolved:
with voucher and recompense in value would bind the estate tail, not
withstanding the said act of 13 Edw. 1, c. 1, be the recovery upon good
title or not; 2, that the judgment given in such case for the tenant in
tail to have in value, would bind the estate tail, although no recompense
be had.

It

appears by our books, that the opinion that a recovery against tenant
voucher would bar an estate tail, and was not restrained by
the statute de D0nis Conditionalibus was not newly invented in 12 E.
4, but often affirmed for law by the most knowing of the law that ever
of the Com. Pl.,
were; for Sir Wm. Thirning in the time Hen. 4, C.
anno 12 Hen. 4, 13 b, saith that the most learned of the law that ever
were, were in the reign of Edward 3, which also were near the making
of the statute. Let us see then how the law was held in their days on this
point. By 15 Ed. 3, Brief 324, by recovery in value by the tenant in tail

in tail with

J.

ALIENATION RESTRAINED

BY ESTATE

TAIL.

4'7‘

the estate tail is barred, and he shall have a formedon of the land so
recovered in value.
And therewith agrees 42 Ed. 3, 53; for there it is
held that in some case a man shall have a writ of formedon of land which
was never given—as if tenements in tail be lost, and the tenant in tail
recover other land in value, the issue shall have a formedon of the land
In Octavian
recovered in value, and yet that land was not given.
L0mbard’s Case, 44 Edw. 3, 21, 22, tenant in tail grants a rent charge
to one in consideration that the grantee having right to the land in tail
In Jeﬁery Bencher’s
releases to him, it shall bind the issue in tail.
Case, 48 Edw. 3, 11 b, a recovery in value by tenant in tail shall bind
the tail, and a formedon lies of the land recovered in value; and there
with agree 1 Ed. 4, 5; 5 Ed. 4, 2b. And that also appears by the like
cases:
For if a tenant in tail aliens with warranty, and leaves assets to
descend it is a bar to the issue, by reason of the warranty and assets
descended; but neither the warranty without the assets, nor the warranty
and assets without judgment in a formedon shall bar the estate tail;
and therewith agree Temp. Ed. 1, tit. Garr. 89; 34 Ed. 1, tit. Garr. 88;
11 Ed. 2, tit. Garr. 83; Hen. Sommefs Case, 4 Ed. 3, 24; 3 Ed. 4, 14;
40 Ed. 3, 9; 14 Hen. 4, 39a; 24 Hen. 8, Br.
Tail 33; 4 Mary, Dyer 139.

Therefore these resolutions and opinions of law produced the judgment
in Taltarum’s Case, 12 Ed. 4, which was not of any new invention, but
proved and approved by the resolutions of the sages of the law at all
times after the said act until 12 Ed. 4; and the judges of the law then
perceiving what contentions and mischiefs had crept into the quiet of
the law by these fettered inheritances; upon consideration of the said act,
and of former expositions thereof by the sages of the law, gave judgment
that in such case the estate tail should be barred.
As to the second objection, it is absurd to say, that the recovery
itself cannot be prohibited by any condition or limitation and yet that
the conclusion and agreement to suffer a recovery shall be prohibited;
and such condition to prohibit a conclusion or agreement savors of a
new device or invention; for till now of late, none ever heard of any
condition or limitation to prohibit goings about, nor any conclusion or
The makers
agreement, but they are altogether unknown to the law.
of the statute de Donis ought to be taxed with great ignorance, and the
act was not necessary, if the going about or conclusion to alien might
have been prohibited, for then when a man had made a gift to one and
the heirs of his body, he might have added the condition that if the
donee in tail at the common law after the donation had gone about or
concluded to alien, that then the donor should re-enter, and so have pre
served his possibility of reverter.
As to the third objection and aspersion of a scandal upon common
recoveries, which is one of the main pillars which supports the estates
and inheritances of the kingdom, it was answered that there was never
anything by the wisdom of man so well devised, or so surely established
upon law and reason, which the wit and craft of those who are subtle
and wicked has not abused. In the great case betwixt T. Vernon and
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Sir Ed. Herbert, which was
in parliament, there Hoord,

argued by learned counsel before the lords
an utter barrister of counsel with Vernon,
who was barred by a common recovery, rashly and with great ill will
inveighed against common recoveries, not knowing the reason and foun
dation of them; who was with great gravity and some sharpness reproved
by Sir James Dyer, then Chief Justice of the common pleas, who said he
was not worthy to be of the profession of the law, who durst speak against
common recoveries, which were the sinews of assurances of inheritances,
As to Sch0lastioa’s Case,
and founded upon great reason and authority.
respect much the reporter, and attribute due honor and reverence to the
judges who argued in the case; but the resolution in the case is founded
upon two authorities in law, which do not warrant the conclusion which
is made upon them arguendo in the said case, but to say the truth the

I

contrary.
The Rule in Shelley's Case.

ABEUS CASE, Mich.

term, 18 Edw. II.—A. D. 1325—Year-books
nard) 18 Edw. II, f. 577. Abridged.

(May

John Abel, having two sons, Walter and John, purchased the manor
of Fortysgray in Kent; to hold to himself and Matilda his wife, and
Walter Abel, his eldest son, and to the heirs of the body of Walter be
gotten; and, if Walter died without heir of his body, the manor should re
main to the right heirs of John the father. Matilda, the wife, died; and
Walter, the son, also died without heir of his body. John, the father, be
came bound in a statute merchant to pay £100 to B. at a day certain; and
ohn his heir. After the day of payment
died, leaving his younger son
was elapsed the creditor sued out a writ to the sheriff of Kent, to extend
and deliver to him all the lands which John Abel the father had, on the
The sheriff returns,_ that he had deliv
day of acknowledging the statute.
ered to other creditors upon recognizances all the lands which John Abel
had in fee, except the manor of Fortysgray, in which he had only an estate
for term of life. Upon this return it was argued, that John the father
had only the freehold for term of life, the fee simple being limited to his
heirs, who therefore took by purchase and not by descent. But the court
held the contrary; for which this reason (among others) is given by
Stonor, . viz., because otherwise the fee and the right after the death of
Walter, the eldest son, would have been in nobody. And therefore Bere
ford, C.
., gave the rule, that execution should be awarded upon this
manor of Fortysgray.

J

J
J

ANON., in

G. B.,

Trinity,

6

Eliz.-—A.

D. 1564—1 And. 42, pl. 105.

Grandfather, father, and son; and land held of the king in capite by
knight-service was given to the grandfather for life, remainder to the
father for life, remainder to the son for life, remainder to the right heirs

THE RULE IN SHELLEY’S

CASE.

49

of the grandfather, father, and son. The grandfather died, and the ques
tion was whether the father should sue livery; and the opinion of the
justices of the common bench was that the father need not sue livery; for
he and his son had the fee-simple by survivorship and not by descent.

SHELLEY’S CASE, in B. R., Trinity,
Anderson

69,

Moor

136, 3 Dyer

23 Eliz.—A. D. 1581.
1 Coke 93b,
373, Abridged from 1 Coke 93b.

1

Nicholas Wolfe brought ejectione ﬁrmae of land in Sussex against
Henry Shelley, declaring on a lease to him by Richard Shelley. Plea
not guilty.
It was found by special verdict that Edward Shelley and
Joan, his wife, being seised of the land in question, in special tail, to
them and the heirs of their two bodies, Joan died, leaving by him two
sons, Richard, the younger, under whom the plaintiff claims, and Henry,
defendant’s father, who died before defendant was born.
After Henry’s
(Sr.) death Edward convenanted by indenture to suffer a recovery
to his own use for life, then to the use of one Carill and others for 24
years, then to the use of the heirs male of the body of said Edward,
with remainder in tail over. Said Edward died while the land was in
possession of a tenant for years, and later on the same day the said
recovery passed with a voucher over, and, immediately after judgment
given habere facias seisinam was awarded and ten days later the recovery
was executed.
Edward died Oct. 9th, A. D. 1553, and Henry, the defend
After the death of said
ant, was not born till Dec. 4th following.
Edward said Richard entered and leased to the plaintiff, on whom
defendant entered and ejected him.
The principal questions in the case were four: 1, whether execution
may be sued against the issue in tail if the tenant in tail suffers a com
mon recovery with voucher over and dies before execution; 2, whether the
reversion is in the recoverer presently by the judgment before execution
sued when a recovery is suﬁered while a tenant for years is in possession;
3, whether the entry by Henry was lawful under the facts of this case,
and this was the great doubt in the case; and, 4, whether Richard may
take as a purchaser in this case, for as much as the elder brother
(Henry) had died leaving a daughter living, who was general right
heir of Edward at the time of the execution of the recovery.
Anderson, queen’s sergeant, and Gawdy and Fenner, sergeants, for the
plaintiff, argued, that, this use originally vested in Richard Shelley, and
never vested in Edward Shelley; and therefore it vested in Richard by
purchase, for that which originally vests in the heir and was never in
the ancestor always vests in the heir by purchase.
That the use never
vested in Edward is manifest, for the use ought to rise out of the estate
of the recoverers, which could not arise during his life, for it was not
executed during his life.
This case is like the case in 5 Edw. 4, 6a,
where the wife consents to a ravisher, having issue a daughter the daugh
ter enters by the statute of 6 R. 2, a son is afterwards born, he shall never
devest it, for it vested in the daughter by purchase; so in the case agreed
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9 Hen. 7, 25a, if a lease be made to one for life, the remainder to the
right heirs of J. S., if J. S. dies leaving a daughter, his wife with child
with a son, the daughter claims it by purchase, and therefore the son
born afterwards shall never devest it. But they relied principally upon
the case in 9 Hen. 7, 25a, that if a condition descends to a daughter,
and she enters for the condition broken, the son born afterwards shall
never enter upon her, and yet there she is in by descent and has the
condition and right of entry as heir, which is a stronger case than ours.
It was further argued that the manner of the limitation of the use
ought to be observed in this case, for it is to the heirs male of the body
of Edward and the heirs male of the body of said heirs male. If heirs
male of the body of Edward should be words of limitation, then the
subsequent words would be void, for words of limitation cannot be added
to words of limitation, but to words of purchase; and such construction
is always to be made of a deed that all the words, if possible, agreeable
to reason and conformable to law, may take effect according to the intent
of the parties.
If a man makes a feoﬁment in fee to the use of himself
for life, and after his decease to the use of his heirs, the fee simple is
executed; but if the limitation be to the use of himself for life, and after
his decease to the use of his heirs and their heirs female of their bodies,
his heirs in this case are words of purchase and not of limitation, for
then the subsequent words would be void.
Therefore they concluded that no use could arise till execution sued,
and then it vested in Richard as purchaser before defendant was born
as heir of the elder son; and admitting the recovery had been executed
the use ﬁrst settled in Richard as a mere purchaser.
Ex
Popham, solicitor general, Cowper and Coke, for the defendant.
ecution could not be sued against the issue in tail. He who vouches shall
never have execution against the vouchee before execution sued against
him; so that the judgment to recover over in value is not material, as this
case
unless execution may be sued‘ against the issue, which cannot be
in this case. For he who
in of an estate in possession by title para
mount to
recovery shall not be bound by the same recovery; and the
issue in tail in our case
in of an estate in possession which he had para
mount the recovery, and therefore he shall not be bound.
For as much as the land was in lease for years, the recovery was exe
cuted by operation of law without execution; in which there
differ
ence between lands in possession and lands in lease for years.
Because
the recoverer cannot sue execution, the law will adjudge him in execution
presently. Those things which lie in grant pass to the conusee immedi
ﬁne levied; and so in case of
common recovery.
If the
ately by
judgment was executed by operation of law, then the estate tail to his
heirs male
his body was in Edward Shelley, and consequently the entry
of the defendant was without doubt lawful.
But
execution may be sued against issue in tail, and
the recov
ery was not executed by operation of law in the life of Edward, still the
If everything be performed with
entry of the defendant was lawful.
1.
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out laches that the parties could perform, they shall not be prejudiced by
Where the heir
those things which the act of God made inevitable. 2.
takes anything which should have vested in the ancestor, then although
it ﬁrst vests in the heir and never in the ancestor, yet the heir shall take
it in the nature and course of a descent. In the case here the use might
have vested in Edward, and if it had vested in him Richard would have
taken it by descent, and therefore he ought to take this use in the nature
and course of a descent.
Otherwise it is when the remainder is limited
to‘the right heirs of
S. &c., for there it begins in the son by name
of purchase, and never could have vested in the brother, as the book,
9 Hen. 7, 25a, cited on the other side is agreed.
So it is in the case of
ravishment, 5 Edw. 4, 6a, which was cited on the other side.
What is it that governs and directs the use raised after the execution
was had? The answer
their direction?
the indentures. Andwhat
That Edward shall have
and after his death the heirs male of his
But the indentures direct that the heirs male of the body shall
body.
take
by limitation of estate and not by name of purchase, and there
fore Richard ought to have
as heir by limitation of estate and not by
name of purchase; so the entry by the afterborn son of his elder brother
was lawful.
Admitting the remainder had been limited to the right heirs of the
body of Edward, yet Richard could not have it; for he must have both
qualities, male and right heir, but the daughter of his elder brother was
And so
the opinion of
right heir, so he could not take by purchase.
Ellerker, ., expressly in Hen.
man makes
lease for life,
24a,
remainder to the right heirs female of the body of . S., who has issue
son and daughter and dies; in this case the daughter shall not take the
remainder, for she
not right heir female.
As to the objection that the limitation was to the heirs male of the
body of Edward and the heirs male of the body of the heirs male, and
so the heirs male of the body of Edward should be purchasers; the
defendant’s counsel answered, that
rule of law, that, when the
ancestor by any gift or conveyance takes an estate of freehold, and in
the same gift or conveyance an estate
limited, either mediately or
immediately, to his heirs, in fee or in tail, that always in such cases,
“the heirs” are words of limitation of the estate, and not words of pur
chase.
And that appears in 40 Edw.
9a and
in the Provost
31 d; 24 Edw.
36
Be'uerley’s Case, in 38 Edw.
2'7 Edw.
87 a;
and in divers other books.
So inasmuch as in this case Edward Shelley
took an estate of freehold, and after an estate
limited to his heirs
male of his body, the heirs male of his body must of necessity take by
descent and cannot be purchasers.
Otherwise
where an estate for
limited to the ancestor, remainder to another for life, remainder
years
to the right heirs of the lessee for years; there his heirs are purchasers.
the right heirs male should have by purchase to them and their heirs
male,
violence would be done to the words and meaning of the party,
for then all the other male issue of the body of Edward would be ex
a
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to take anything by the limitation, which would be against the
express words of the party.
Lastly if Richard should not take in nature and course of descent
he cannot take at all; for when an estate is made to a man, and after
in the same deed, to limit the quality of the estate, another limitation
is made to his heirs, or to the heirs of his body; in all these cases
In
his heirs or the heirs of his body shall never take as purchasers.
this case the words “heirs male of the body of Edward Shelley” were
words of limitation; and therefore his heir male cannot take as a.
This proposition is proved by the reason of the book in 40
purchaser.
eluded

Assize pl. 19, and by the case put by Littleton § 128, that if a man
grant a reversion of a seigniory by deed to . S. and his heirs, and the
grantee dies before attornment, attornment to his heirs is void, for if
it should be good the heir would take by purchase under words of limita
tion in the grant. On the same reason Brett v. Ridyden, Plow. Com.
342, is a stronger case than this; for a man devised lands to a man
and his heirs, and the man died before the devisor, and it was adjudged
that the heir should not take by the devise, for in that case the word
“heirs” is not named as a word of purchase, but only to limit the estate
which the devisee should have. So in our case the words heirs male of
the body of Edward Shelley are only to give him an estate tail, and not
to make any other a purchaser; and therefore Richard cannot claim the
land by purchase. _
After the case had been argued, openly and at large, by counsel on

J

both sides, on three several days, in the queen’s bench, the queen hear
ing of it (for such was the rareness and difficulty of the case, being
of importance, that it was generally known), of her gracious disposition,
to prevent long, tedious, and chargeable suits between parties so near
in blood, which would be the ruin of both, being gentlemen of good
and ancient family, directed her gracious letters to Sir Thomas Bromley,
lord chancellor of England, who was of great and profound knowledge
in the law, thereby requiring him to assemble all the justices of Eng
land before him, and upon conference had between them touching the
And there
questions, -to give their resolutions and judgments thereof.
upon the lord chancellor, in Easter term, 23 Eliz., called before him
at his house, called York-house, Sir Christopher Wray, lord chief justice
of England, and all his companions justices of the queen’s bench; Sir
James Dyer, lord chief justice of the court of common pleas, and all
his companions justices of the same court; Sir Roger Manwood, chief
baron of the exchequer, and the barons of the exchequer; before whom
the questions aforesaid were moved and shortly argued by Fenner ser
jeant for the plaintiﬁ, and by one on the defendant’s part.
Opinion of the Judges. At this time the lord chancellor was of opin
ion for the defendant, and openly declared his opinion before all the
justices, that the third question of law was for the defendant, and
But the
therefore the defendant’s entry upon his uncle was lawful.

J
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questions were not resolved at that time, the justices desiring time to
consider.
Eight or nine days after in the same term, all the said jus
tices and barons met together in Serjeants’ Inn in Fleet street, for the
resolution of the case, and there it was argued by them shortly; after
which arguments the justices at that time conferred amongest them
selves, and took further time to consider till the trinity term follow
ing. Accordingly at the beginning of trinity term, after great study
and consideration, all the justices and barons met again in Serjeants’
Inn in Fleet street; at which time, upon conference amongst themselves,
all the justices of England, the lord chief baron and the barons of the
exchequer, except one of the puisne justices of the common pleas, agreed
that the defendant’s entry upon the said Richard the uncle was lawful.
Four or ﬁve days after their last meeting, one of the defendant’s coun
sel came to the bar in the queen’s bench, and moved the justices to
know their resolution in the case, for their resolution was not before
that
WRAY, C.
. answered,
known to the defendant nor his counsel.
they were resolved, and asked plaintiffs counsel if they could say any
more, who answered that they had said as much as they could; and like
wise asked defendant’s counsel if they had any new matter to say for
“No.” And then the chief justice gave judg
defendant, who said:
Because counsel on
ment that the plaintiff take nothing by his bill.
both sides were desirous to know on which of the points their resolu
tion did depend, the chief justice openly declared, that as to the ﬁrst
point the greater part of the justices and barons held that execution
might be sued against the issue in tail, because the right of the estate
tail was bound by the judgment against the tenant in tail, and the
As to the second point, they were all
judgment over to have in value.
agreed, that the reversion was not in the recoverers immediately by the
judgment. But he said that all the justices of England and barons of
the exchequer, except one of the justices of the common pleas, were
agreed as to the third point, viz: that the uncle was in in course and
nature of descent, although he should not have his age, nor be in ward:
(1) because the original act, the recovery, out of which the uses and
estates'had their essence, was had in the life of Edward, to which the
execution after had retrospect; (2) because the use and possession might
have vested in Edward, if execution had been sued in his life; (3) be
cause the recoverers by their entry, nor the sheriff by doing the execu
tion, could not make whom they pleased inherit; and (4) because the
uncle claimed the use by force of the recovery, and of the indentures
And it was resolved by
by words of limitation and not of purchase.
them all that the recoverywas good enough, notwithstanding the death
of Edward in the morning on the same day. And judgment was given

J

accordingly.
At the end of his report of this case, Judge Anderson says judgment was given tor
Henry, and agreed that he should have the land; but the reason was not published by
Then he adds a note, saying that Coke has now made report in print of
the court.
this case with arguments and the agreements of the chancellor and judges, but noth
ing ot this was said in the court nor in the report of the judges.
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CLERK

v.

DAY, in B.

R3,

Hilary,

36 El1z.—A.

D. 1593.—C1'0.

Eliz.

313.

The case on special verdict was, Joan Marsh devised land to Rose,
her daughter, for life; and, “If she marry after my death, and have
heir of her body then lawfully begotten,
will that the heir after my
daughter’s death shall have the land, and to the heirs of their body be
gotten; and if my daughter die without issue of her body begotten,
then Philip shall have it to him and his heirs.” Joan died. Rose mar
ried Silly and had issue. The question was, if Rose had an estate tail
or for life only?
First, it was agreed by all the judges that a devise to one and the
heir of his body, is an estate tail, and shall go to all the heirs of her
body; for heir is nomen collectivum, and one can have but one heir
at a time, and this shall go from heir to heir.
GAWDY and FENNER,
., held that Rose had but an estate for life, for so it is limited by
express words that she shall have for life; and then her heir shall take
as a purchaser, and it shall not execute in Rose.
POPHAM, C. ., contra,
for the estate is limited to the ancestor, and after limited to the heir,
and shall execute in the ancestor; especially, the words being, “if she
hath any heir,” and therefore intended that any heir should have it. Et
adjournat.

I
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No judgment was entered on the roll, yet Moor (593) says the opinion of the court
was given. Hale cites it as such a case in King v. Melleng, 1 Ven. 214, 225.
The true name of this case is Cheat v. Day. See 2 Stra. 804.

SPARK

v.

SPARK,

begun in C. B., Mich. 40 & 41 Eliz.—A.

Eliz.

D. 1599.

Cro.

666.

Ejectione Firmae.
Upon special verdict the case was, Nicholas Spark
seised in fee, by indenture let it to William Spark for 80 years, if he
live so long, the remainder after his decease to the executors or assigns
William Spark died intestate,
of said William Spark for 40 years.
his wife (now plaintiff) took letters of administration, and entered,
The lessor (now defendant) ousted her. The sole
claiming the term.
question was whether this remainder for 40 years vested in William
Spark, or failed because he had not made any executor.
All the Justices delivered their opinions severally, that this term
vested in William, and that the plaintiff should have it as administratrix
to him, and it should be assets in her hands; for the intention of the
lessor appears, that the executors or assigns of William should have it.
So by the word “assigns” it is intended that William may dispose and
make an assignment thereof; and therefore it vested in him, and shall
go to his executors or administrators as assigns in law, and as a thing
which came to them from their testator, and not as a perquisite by
WALMSLEY, J., said it never yet was questioned by any,
themselves.
that if these two terms had been in one clause, but that they should
have vested in William as if it had been habendum for 80 years, if he
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But
lived so long, and for 40 years after his decease to his executors.
it is here demised to William for 80 years, if he live so long, remainder
to his executors for 40 years; yet notwithstanding it is all one, and the
executor shall have it as executor, and it shall be assets in his hands,
it being in the testator to dispose of. And it was afterwards adjudged
In this case WALMSLEY, ., said, the difference betwixt
accordingly.
this case and Cranmer’s Case, 14 Eliz., Dyer 309, Moore 100, is be
cause it is there limited by way of use, and by the party himself, so
he shows his own intent that it should not vest in himself, but in his
But here the limitation is by a stranger, wherein there is
executors.
not any intention appears, but that it should vest in the lessee him
self. And by this difference all the books are reconciled.

J

ARCHER’S CASE. In
Between Baldwin

ﬁommon Pleas, Mich. 39 & 40 Ellz.—A.
Coke 66b, Skinner 430.

and Smith

in

D. 1598—1

in a replevin ; upon
Archer was seized of land
writing devised the land to
afterwards to the next heir
the body of such next heir
Robert enfeoffed Kent with
Kent re-entered, and after

the common pleas,

a special verdict, the case was such:
Francis
in a fee, and held in socage, and by his will in

Robert Archer the father for his life, and
male of Robert, and to the heirs males of
male; Robert had issue John, Francis died,
warranty, upon whom John entered, and
wards Robert died, &c.
And ﬁrst it was agreed by ANDERSON, WALMSLEY & Totam Cur’. that
Robert had but an estate for life, because Robert had an express estate
for life devised to him, and the remainder is limited to the next heir
male of Robert in the singular number; and the right heir male of Rob
ert cannot enter for the forfeiture in the life of Robert, for he cannot be
heir, as long as Robert lives: Secondly, that the remainder, to the right
heir male of Robert is good, altho’ he cannot have a right heir dur
ing his life, but it is suﬂicient that the remainder vests eo instan te that
And so it is agreed in 7 H. 4. 6. b. and
the particular estate determines.
Crammer’s Case, 14 Eliz. Dyer 309 a. _ Thirdly, (which was the prin
cipal point of the case, it was agreed per totam Cu-r’, that by the feoff
ment of the tenant for life the remainder was destroyed, for every con
tingent remainder ought to vest, either during the particular estate, or
at least eo instants that it determines: for if the particular estate be
ended, or determined in fact, or in law before the contingency falls, the
And in this case, inasmuch as by the feoffment of
remainder is void.
Robert, his estate for life was determined by a condition in law annexed
to it, and cannot be revived afterwards by any possibility; for this reason
the contingent remainder is destroyed against the opinion of Gascoigne
in 7 Henry 4. 23 b. But if the tenant for life had been disseised, and
died, yet the remainder is good, for there the particular estate doth re
main in right, and might have been revested, as it is said in 32 H. 6.
But otherwise is it in the case at the bar, for by his feoffment no right
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of the particular estate doth remain. And it was said it was so agreed
by POPHAM, chief justice, and divers justices in the Argument of the
case between Dillon and Frein, [Pop. '70,
And 309, 1 Coke 120 a,
enk. Cent._276 post
See [Fitz. Abr.l 11 R. 2.
] and denied by none.
Tit. Detinue 46. And note the judgment of the book, and the reason
thereof, which case there adjudged is a stronger case than the case at
the bar. But note reader, that after the feoﬁment, the estate for life to
some purpose had continuance; for all leases, charges, &c., made by the
tenant for life shall stand during his life, but the estate is supposed to
continue as to those only who claim by the tenant for life before the for
feiture; but as to all others who do not claim by the tenant for life him
self, the particular estate is determined: And by the better opinion the
warranty shall bind the remainder, altho’ the warranty was created
before the remainder attached or vested, and altho’ the remainder was
in the considerationof the law, and he who shall be bound by it, never
could have avoided it by entry, or otherwise.

J

GOODRIGHT

v.

PULLIN, in

K1ng’s Bench, Mich.,

—2 Strange

729, 2

L. Raym.

13 Geo. 1,-II.—A. D. 1727
437.

Special verdict in ejectment on this devise: “I, Nicholas Liste give and
bequeath unto my wife all that my messuage or tenement called Hatters
ﬁeld, to hold for the term of her natural life, and after her decease, then
to my kinsman Nicholas Liste, for and during the term of his natural
life, and after his decease unto the heirs males of the body of the said
Nicholas lawfully to be begotten and his heirs forever; but in case the
said Nicholas die without such heir male, then
give and bequeath the
said premises unto my kinsman Edward Liste, for and during his natural
life, and after his decease to the heirs males of his body lawfully be
gotten and his heirs forever,”_and for default of such heir male, remainder
over.
Edward Liste, the lessor of the plaintiff claims as heir male to
Edward Liste the remainder man in the will, supposing this to be only
an estate for life to Nicholas, and that therefore a recovery suffered bv
The defendO
him and Mary (the widow) could not bar the remainders.
ant claims as heir in fee to Nicholas.
Bootle, for the plaintiff, argued, that it appeared plainly to be the in
tontion of the devisor, that Nicholas should take an estate for life only;
for the premises are expressly limited to him for life ; and if the testator
had intended him an estate tail, why is this restriction?

I

J. It

will

diﬂicult thing to make this an estate for
(1 Vent. 225, 2 Lev. 58) answers
all the objections as to the limitation to Nicholas for life. The word
issue is a proper word of purchase, but the word heirs is always a word of
limitation; and the word heirs being used in this case, the words after
The words heirs and heirs male are nomina
his decease are of no force.
collectiya, and include all the heirs of the devisee, and in Archcr"s Case
RAYMOND, G.

life; and’the

case

be a

of King v.

M elling,
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it was the word next which conﬁned it to one particular person, for with
out that word, it would have been a limitation, and not a purchase.
The
word his is the word which makes the diﬂiculty in this case ; but
think
that it may very properly be referred to Nicholas himself.
Suppose
Nicholas had had several sons; if the eldest had been madea purchaser
by this will, the other sons could not have taken; and there must be
stronger words than these to control the words heirs male and make them
words of purchase.
I therefore think this clearly to be an estate tail in
Nicholas. FORrnscnE, REYNOLDS and PROBYN,
., of the same opin
ion; and judgment was given for the defendant by the whole court.
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PERRIN

v.

BLAKE, in

1771.—-Hargrave’s

the English Court of Exchequer Chamber.—A. D.
Law Tracts 489, 10 English Ruling Cases 689.

This is a feigned action of trespass brought in the Court of King’s
Bench by Perrin and Vaughan, as surviving trustees for Sarah, the
widow of John Williams, against Hannah Blake, for forcibly entering a
plantation in amica, with videlicet to lay the action in Middlesex. De
fendant pleaded not guilty as to the force and claimed title under the will
mentioned below.
Plaintiff’s replied setting up the will at length and
alleging a common recovery suﬁered by John Williams as tenant in tail
under the will and a subsequent conveyance by him to the plaintiffs. To
this defendant demurred.
From a judgment for defendant in the Court
of King’s Bench (See 4 Burrows 2579, 1 Wm. Blackstone 672), plaintiffs
bring the case here by writ of error. Reversed.
This action was brought at the suggestion of the committee of the
King’s Privy Council to obtain an adjudication by the courts of West
minster Hall upon the point arising on the will mentioned below in
volved in an appeal before the Privy Council from a judgment of the
Court of Appeals of the Island of Jamaica affirming a judgment of the
ago, Jamaica, in favor of defendant
Supreme Court of Judicature at St.
in an action of ejectment by the plaintiffs herein against the defendant
The committee advised that this course be pursued because Lord
herein.
Mansﬁeld, who was the only law lord then attending the Council, pre
ferred that a question of so much importance on the land titles of all
England should not be decided by his sole opinion.
William Will
The facts involved in the ejectment suit were these:
iams, of Jamaica, Esq., being seised in fee of a plantation in that island,
and having one son and three daughters, duly executed his will bearing
On February 4, 1723, the testator died, leaving
date March 13, 1722.
ohn Williams his only son and heir, and the three daughters
issue
In February, 1743,
named in the will. His wife died March 1, 1723.
John came of age; and conceiving himself to be seised in fee tail under
the will of his father, he immediately made such conveyance of the de
vised plantation in Jamaica as by the law of that island is equivalent to
In March following John Williams executed
a common recovery here.
a settlement in pursuance of marriage articles made whilst he was under
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age: and by this settlement the plantation entailed by his father’s will
was conveyed to trustees and their heirs to the uses following: namely, to
the use of John Williams for life; remainder to the use of trustees, dur
ing his life, to preserve contingent remainders; remainder to the use and
intent that Sarah, his wife, if she survived him, might receive out of the
premises, during her life, a clear yearly rent charge of £1000, British
money, payable at the Royal Exchange, London, quarterly, with powers
of distress and entry; and subject to this rent-charge to the use of John
Sharpe, William Perrin and Thomas Vaughan, their executors, admin
istrators, and assigns for 400 years, for securing the rent-charge; re
mainder to the ﬁrst and other sons of John Williams by the said Sarah
his wife, successively in tail male; remainder to olm Williams in fee.
Dec. 31, 1744, John Williams died without issue, leaving Sarah his
widow, and his two sisters, Bonella, the wife of Norwood Wilter, and
Hannah, the wife of Benjamin Blake, his co-heirs, Anna, the other sister,
having died unmarried in his lifetime. In 1745, immediately after the
death of John Williams, the husbands of his two surviving sisters and
co-heirs in their right entered into the plantation so devised and settled
and became seised. The wife of Wilter died, leaving William Wilter her
son and heir; and Benjamin Blake also died, leaving the said Hannah
his widow. Both William Wilter and Hannah Blake controverted the
validity of the jointure of £1000 a year to Mrs. Williams the widow, on
the ground, that her deceased husband John Williams was a mere ten
ant for life under the will of his father, and therefore could not bar the
entail thereby created. Perrin and Vaughan, (the surviving trustees of
the term of 400 years), brought the action of ejectment mentioned above,
to try this point.
The feigned case was several times argued before the Court of Ex
After several months the
chequer Chamber and lastly in May 1771.
judges of the Exchequer Chamber disposed of the case, each delivering a
For reversal: Lord Chief Justice Parker,
separate opinion as follows:
Mr. Baron Adams, Mr. Baron Perrott and the Justices Nares, Black
stone and Gould.
For aﬂirmance: Lord Chief Justice De Grey. The
following opinion of Mr. Justice Blackstone, according to Mr. Hargrave,
is generally accepted as expressing the reason of the decision in the Ex
chequer Chamber:

J
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.
BLACKSTONE,
Upon the fullest consideration which have been able
to give to this case,
am of opinion, that the judgment of the Court
of King’s Bench is erroneous and ought to be reversed.
conceive that the great and fundamental maxim, upon which the
construction of every devise must depend, is “that the intention of the
testator shall be fully and punctually observed, so far as the same is con
sistent with the established rule of law; and no further.”—If it did not
go so far, it would be an infringement of that liberty of disposing
of a man’s own property, which is the most powerful incentive to honest
industry, and is, therefore, essential to a free and commercial country.
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it went farther, every man would make a law for himself; the metes
and boundaries of property would be vague and intermediate, which must
end in its total insecurity.
But there
will acknowledge,
distinction to be made, though too
often confounded or forgotten, in what
meant by those rules of law,
which must co-operate with the intention of the testator, in order to eﬁec
tuate his devise. Some of these rules are of an essential, permanent, and
substantial kind; and may justly be considered as the indelible landmarks
of property, irrevocably established by the well-weighted policy of the
law, which have stood the test of ages, and which cannot be exceeded or
ever so clear and
transgressed by any intention of the testator, be
manifest. Such as, that every tenant in fee-simple or fee-tail shall have
the power of alienating his estate, by the several modes adapted to
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their respective interests; that no disposition shall be allowed, which
in its consequence tends to
perpetuity; that lands shall descend
to the eldest son or brother alone, or to all the ‘daughters or sisters in
multitude of other fundamental rules of prop
partnership. These, and
erty in this kingdom, are founded on the great principles of publie_con
venience or necessity, and therefore cannot be shaken or disturbed
any
whim or caprice of
testator, however, fully or emphatically expressed.
A condition not to aleniate
devise in fee, or
void, when annexed to
in tail: an executory devise which tends to perpetuity, by depending on
so distant
contingency as the general failure of issue,
toally null
from the beginning; and no man would be suffered to direct, that his
lands shall be descendible for the future to all his male issue, or only to
the eldest of his female.
But there are also certain other rules of more
arbitrary, technical, and artiﬁcial kind, which are not so sacred as these,
._
being founded upon no great principles of legislation or national policy.
Gui0!
Some of these are only rules of interpretation or evidence, to ascertain’._ a ,
the intention of parties, by annexing particular ideas of property tof. |.
testator makes use of any
particular modes of expression: so that when
'_
evidence prima facie, that he, U J
of these technical modes of expression,
'
means to express the self-same thing which the law expresses by the selfr._.
man devises his land, being freefold,"
Thus,
same form of words.
to another generally, without specifying the duration of his estate, the
he deyises in like maner
chattel
devisee shall be only tenant for life:
devise to
man and
interest, thedevisee shall have the real property:
his heirs shall give him the full and absolute dominion; to man and the
more limited inheritance.
heirs of his body, shall give him
Lastly,
there are some rules, which are not to be reckoned among the great fun
damental principles of judicial policy, but are mere maxims of positive
law deduced by legal reasoning from some or other of these great fun
man cannot raise
damental principles._ Such as, that
fee-simple to
purchase; or, to bring
his own right heirs, by the name of heirs, as
devise of lands to
man
home to the case now before the court, that
devise of the
for his life, and afterwards in any part of the same will
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same land to the heirs of his body, shall constitute an estate tail in the
ﬁrst devisee for life.
But some of these rules, of the second and third class, are rules of a
more ﬂexible nature than those of the preceding kind, and admit of many
For, if the intention of the
exceptions; whereas those admit of none.
testator be clearly and manifestly contrary to the legal import of the
words, which he has thus hastily and unadvisedly made use of, the tech
nical rule of law shall give way to this plain intention of the testator.
This has been clear law for four centuries at least, if not longer. It is
said by the judges in 9 Hen. VI. fol. 24, that a devise is marvelous in its
operations; and many instances are given, where it may countervail the
ordinary rules of law. The like doctrine is to_ be met with in every re
porter since; and is the same that obtained in equity for the construc
In the case of uses (says Lord Bacon of
tion of uses before the statute.
Uses, 308, 8vo. edit.), the chancellor will consult with the rules of law,
where the intention of the parties does not specially appear.
But then,
this intention of the testator, which is to ride over and control the legal
operation of his own words, must be “manifest and certain and not ob
scure or doubtful,” as was resolved by all the judges of England in
Wild’s Case, 6 Coke 16 [post 73]. Or, according to the emphatical words
of Lord Hobart 33, “the intent must not be conjectural, but by declara
tion plain.” Which words of Lord Hobart, as they are adopted and con
strued by Lord Hardwicke in Garth v. Baldwyne, 2 Ves. Sen. 646, must
But if
mean, “plain expression or necessary implication of his intent.
that intent be uncertain, if it be in wquilibrio, or even in suspense or
doubt, then (he afterwards adds) the legal operation of the words must
take effect.”
And most certainly his lordship has laid down and ex
_,
plained the rule with that sagacity and caution, which so eminently dis
3- .'_‘ ',“-'tinguished his decisions.
For as, on the one hand,
would be very un
- -- -'~reasonable to control the plain intent of
testator by technical rules,
which were principally contrived to ascertain it; so, on the other hand,
~'
obscure or even doubtful, and liable to
variety of
_ _ _ _where the intent
"
the best and the safetst way to adhere to these criterions,
conjectures,
'
‘which the wisdom of the law has established for ages together, for the
. .
certainty and quiet of property. Every testator, when ‘he uses the legal
in its legal meaning, unless he very
idiom, shall be supposed to use
otherwise.
And
the contrary
plainly declares that he means to use
courts either of law or equity (in both of
doctrine should prevail;
which the rules of interpretation must be always the same),
these or
either of them should indulge an unlimited latitude of forming conjec
tures upon wills, instead of attending to the grammatical or legal
construction, the consequence must be endless litigation.
Every
will, must be brought into
title to an estate, that depends upon
once we depart from the established
Westminster Hall; for
rules
moral certainty that the meaning of the
of interpretation, without
no interpretation can be safe till
testator requires
has received
the sanction of
court of justice. For how -can
client or purchaser
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that the conjectures of the most able counsel, or the most
will be in all points the same as ‘the con
experienced conveyancer,
A civilian of some emi
jectures of the judges or the chancellor?
nence, Mantica, has written a learned treatise on their law, which he
has entitled, de conjectnris ultimarum volnntatum; but
hope never
to see such a title in the law of England.
For, should such a doctrine
ever prevail in this country, it were better that the statute of wills
should be totally repealed than be made the instrument of introducing
a vague discretionary law, formed upon the occasion
from the cir
cumstances of every case; to which no precedent can be applied, and
from which no rule can be deducted.
The principles being thus cleared, upon which
have endeavored
to found my present opinion,
shall now proceed to state what is the
legal and technical import of the words made use of in this devise;
and will then consider whether there is any plain and mainfest inten
tion of the testator, to be gathered from any part of his will, which
may control and overrule the legal operation of the words, and at
the same time be consistent with the fundamental and immutable rules
of law.
The words which are material to be considered, in the event that
has happened
from the contin
(when stript of all embarrassment
gency, which never arose, of the birth of a posthumous
son) are the
following :—“Item, and it is my intent and meaning, that none of
my children should sell and dispose of my estate for longer time
than his life; and to that intent
give, devise, and bequeath all the
rest and residue of my -estate to my son John Williams for and during
the term of his natural life; the remainder to my brother-in-law
Isaac Gale and his heirs, for and during the natural life of‘ my said son
John Williams; the remainder to the heirs of the body of my said son
re
John Williams,
or to be begotten;
the
lawfully
begotten
mainder to my daughters for and during the term of their natural
to my
lives, equally to be divided between them; the remainder
said brother-in-law Isaac Gale and his heirs during the natural lives
of my said daughters respectively; the remainder to the heirs of the
bodies of my said daughters,
equally to be diveded between them.
And
do declare it to be my will and pleasure, that the share or
part of any of my said daughters, that shall happen to die, shall im
mediately vest in the heirs of her body in manner aforsaid.”
It is necessary to take notice, that Isaac Gale died in the lifetime
of the testator, whereby the remainder limited to him and his heirs
for the life of John Williams became, in point of law, a lapsed devise.
The disposition, therefore, at the death of the testator, stood thus:
“To John Williams for the term of his natural life; the remainder
to the heirs of his body,” without any interposing estate.
The legal con
that
this be an estate tail in John Williams,
sequence of which
an estate tail in possession, by immediately uniting with the
be assured
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and not an estate tail in remainder, as in the cases of
v. Duncomb (3 Levinz, 437), and Coulson v. Coulson (2
Atk. 250), it was held to be, by reason of the interposing estate,
which subsisted in both these cases.
And indeed, were it otherwise,
the plaintiff’s replication could not be supported
upon this general
demurrer; for therein he pleads, that “by virtue of the said will,
John Williams entered into the close in question, and became seised
thereof in his demense as of fee tail, to wit, to him and to the heirs
of his body issuing.”
How far the interposition of this estate to Isaac
Gale and his heirs, though it never took effect, is an evidence of the
testator’s intention, will afterwards come to be considered.
At present
the only question is, what estate is by these words devised to John
Williams, according to the general rule of law, uncontrolled by other
considerations? And
there is no doubt, but that the
apprehend
words, in their legal construction, convey an estate tail to John Williams.
For the rule of law, as laid down in Shelley’s Case, 1 Coke 104,
that, “where
[ante] and recognized in Co. Litt. 22, 319, 376,
the ancestor takes an estate of freehold, with
remainder, either
mediate or immediate, to his heirs, or the heirs of his body, the word
‘heirs’
word of limitation of the estate and not of purchase;” that
is, in other words, that such remainder vests in the ancestor himself, and
the heir (when he takes) shall take bydescent from him, and not as
This rule, though too plain and positive to be openly ques
purchaser.
tioned, or denied has yet been obliquely reﬂected on; and insinuations
have been thrown out, that
strict and
narrow rule,-—-founded
upon feodal principles, which have long ago ceased ;—that in Shelley’s
Case
only laid down arguendo by the counsel, and not by the court;
—and that too in the _case of deed and not of
will. It will not there
fore be foreign to the present question, to make
short inquiry into the
reason, the antiquity, and the extent of the rule.
Were
strictly true, that the origin of this rule was merely feodal,
and calculated solely to give the lord his proﬁts of tenure (either ward
ship or relief) upon the descent of the heir from the ancestor, of which
the heir was to-take by purchase, of which
the lord might be defrauded
have never met with
(by the way)
single trace in any feodal writer;
still
would not shake the authority of the rule, or make us wish for an
hardly an ancient rule of real prop
opportunity to evade it. There
more or less of
feodal tincture.
The common
erty, but what has in
law maxims of descent, the conveyance by livery of seisin, the whole ‘doc
hundred other instances that might be given,
trine of copyholds, and
are plainly the offspring of the feodal system but, whatever their paren
tage was, they are now adopted by the common law of England, incor
porated into its body, and so interwoven with its policy; that no court
of justice in this kingdom has either the power or
trust) the inclina
The beneﬁt of clergy took its origin from prin
tion to disturb them.
there
man breathing that would therefore
ciples of popery; but
now wish to abolish it? The law of real property in this country, wher
life-estate;
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ever its materials were gathered, is now formed into a ﬁne artiﬁcial sys
tem, full of unseen connections and nice dependencies; and he that breaks
one link of the chain, endangers the dissolution of the whole.
But it is by no means clear, that this rule took its rise merely from
feodal principles.
am rather inclined to believe, that it was ﬁrst estab
lished to prevent the inheritance from being in abeyance. For, though it
has been the doctrine of modern times, in order to effectuate executory
devises, that, where a limitation of the inheritance depends in contingency,
an interim estate may descend to the heir until the contingency happens,
yet it is manifest to any one the least conversant in our ancient books,
that during the pendency of a contingent remainder in fee or in tail, the
inheritance was formerly always (and in some case is to this day) held to
be in abeyance, or in nubibus, as they then expressed it.
Thus, if a gift
be made to one for life, remainder to the right heirs of
S., then living,
the fee simple is in suspense or *abeyance during the life of . S. Bro.
t. Done. 6. And so is Co. Litt. 342 b. But this state of abeyance was
always odious in the law; and therefore the whole freehold or frank-tene
ment could not be in abeyance, except in the single case of the death of
a parson, or other corporation sole.
Dyer 71; Hob. 338. For in that
interval there could be no seisin of the land, no tenant to a praecipe, no
one of ability to protect it from wrong or injury, or to Oanswer its bur
thens or services. And this is one principal reason, why a particular es
tate for years is not allowed to support a contingent remainder; that
the freehold may not be in abeyance: as is laid down in Hob. 153.
But when the ﬁrst or particular estate was a freehold, there in some
cases the law allowed the inheritance to be put in abeyance, by the
creation of a contingent remainder; but this very sparingly and with
For, during such abeyance of the inheritance, many
great reluctance.
The particular tenant was
operations of law were totally suspended.
rendered dispunishable for waste; for the writ of waste can only be
The title, if
brought by him who is entitled to the inheritance.
attacked, could not be completely defended; for there was no one in
being, of whom the tenant of the freehold could pray in aid to support
his right. The mere right itself, if subsisting in a stranger, could not
be recovered in this interval; for, upon a writ of right patent, a lessee
for life cannot join the mise upon the mere right.
1 Roll. Abr. 686.
For these among other reasons, the law was extremely cautious of ad
mitting the inheritance to be in abeyance, unless in very particular
cases; as is laid down by Hobart and Doddridge, 2 Roll. Rep. 502,
Indeed, where the particular estate was made to A.
506, Hob. 338.
for life, with ‘remainder to the right heirs of B. then living, there till
the death of B. the inheritance was necessarily in abeyance; for B.
the ancestor was entitled to nothing.
But, where sthe ancestor had
already an estate of freehold limited to him, the law, (to prevent such
abeyance) adjudged that a subsequent remainder to his heirs (who,
during his life, are imcertain) was a remainder vested in the ancestor
himself, and that his heirs shall claim by descent from him. For, as
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“If land be given to a man for
Hankford,
., says in 11 Hen. IV. 74:
term of his life, the remainder in tail, and for default of issue the
remainder to the right heir of the ﬁrst tenant, the remainder in fee
simple takes its being by the possession which the ﬁrst tenant hath.”
And though in this case it was argued at the bar, that the fee was
in nubibus, or in suspense, yet this was strongly denied both by
him and by Hill, another of the Judges.
And, indeed, if we consider
it attentively, the whole of this rule amounts to no more than what
happens every day in the creation of an estate in fee or in tail, by
a gift to A. and to his heirs forever, or to A. and to the heirs of his
The ﬁrst words (to A.) create an estate for life: the
body begotten.
latter (to his heirs, or the heirs of his body) create a remainder in
fee or in tail; which the law, to prevent an abeyance, refers to and
vests in the ancestor himself; who is thus tenant for life, with an im
mediate remainder in fee or in tail; and then, by the conjunction of
the two estates, or the merger of the less in the greater, he becomes
tenant in fee or tenant in tail in possession.
Hence therefore
am
induced to think, that one principal foundation of this rule was to
obviate the mischief of two frequently putting the inheritance in sus
pense or abeyance.
Another foundation might be, and was probably, laid in a principle
diametrically opposite to the genius of the feodal institutions; namely,
a desire to facilitate the alienation of land, and to throw it into the
track of commerce, one generation sooner, by vesting the inheritance
in the ancestor, than if he continued tenant for life, and the heir was
declared a purchaser.
Therefore, where an estate was limited to the
ancestor for life, and afterwards (mediately or immediately) to his
heirs, who are uncertain till the time of his death; the law considered
the ancestor as the ﬁrst and principal object of the donor’s bounty; and
therefore permitted him (who, as it is said, Co. Litt. 22, beareth in his
body all his heirs, and who had the only visible and notorious freehold
in the land) to sell
devise
where the custom would permit, or
with
his
debts
and
incumbrances.
And however narrow and
charge
illiberal the original establishment of this rule, or the adhering to
own myself
in later times, many have been represented in argument,
of opinion, that those constructions of law, which tend to facilitate the
free and commercial country, and
sale and circulation of property in
which make
more liable to the debts of the visible owner, who derives
say, are
greater credit from that ownership; such constructions,
of
as
founded upon principles
public policy altogether
open and as
which
favor
the
accumulation
of
estates
in private
as
those
enlarged
families, by‘ fettering inheritances till the full age of posterity now
century.
unborn, and which may not be born for half
hath been said,
Then as to the antiquity of the rule in question,
only urged by the counsel for the de
that in Shelley’s Case,.it
fendant in their argument, and not relied on by the court. But the
grounded on this rule, as well in
determination of the Court
it,
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Shelley’s Case, as in the Case of the Earl of Bedford, Moor. 720, where
the same rule is likewise argued from by the counsel as a known and
undeniable maxim. And Lord Coke in his Commentary on Littleton
(the great result of all his experience) has often adapted and relied
upon it; and has cited, in his margin, to support
long list of
authorities from the Year Books; chieﬂy those of Edward the Third.
have looked into all these, and into some besides; and shall only say
that they do most explicitly warrant the doctrine extracted from them
that great and learned judge.
There
one case which
have never seen cited, and which
by far
the earliest of ‘any that have occurred to me upon
diligent search. In
this the question before the court was, whether an estate thus circum
stanced (that is, settled on
man for life, and after an immediate
remainder in tail, to the right heirs of the tenant for life) was, on
failure of the remainder in tail, liable to the debts of the tenant for
life; and
was determined to be liable, upon the ground of its being
fee simple vested in the ancestor; and therefore vested in him, in
order to prevent the inheritance from being in abeyance.
This,
the Very ﬁrst case in our books, wherein this principle was
believe,
established.
in the Year Book of Edward
It
published by Ser
fol. 577. [Abel’s Case ante 48,, stating
jeant Maynard, M. 18 Edw.
in full]
The rule of law, deducible from hence,
well and
emphatically collected by Fitzherbert, in his abridgment, tit. Feoffment,
was not then
pl. 109, who refers
presume) to this case (although
in print) when he says, that
was resolved in M. 18 Edw.
“that
man give land to B. for term of life, remainder to C. in tail, remainder
to the right heirs of B. in fee, this remainder in fee vests in B. as
much as
the remainder was limited to B. and his right heirs in fee;
and the right heir of B. shall have this by descent and not as purchaser.”
And from all these authorities
infer, that the rule in question
rule of the highest antiquity; not merely grounded on any narrow
feodal principle, but applied, in the ﬁrst instance we know of, to the
liberal and conscientious purpose of facilitating the alienation of the
land by charging
with the debts of the ancestor.
hath been urged, that though the rule must be allowed
However,
with respect to estates created by deed; yet
doth not follow, that
also extend to devises: and so the master of the rolls
said to have
Wms. 477) “that he knew
declared (in the case of Papillon V. Voice,
of no case, where lands being devised to A. for life, remainder to the
heirs of the body, this (in case of
will) had been construed an estate
tail in A.” But either the reporter has misapprehended
his honour’s
meaning or else he had surely forgotten the cases of Whiting V. Wilkins,
Bulstr. 219, Rundle V. Healy, Cart 170, and Broughton V. Langley,
resolved in terminis.
It will therefore
Lutw. 814, wherein that point
this
be sufficient to observe upon
head, that the rule in Co. Litt. 22,
laid down in general terms, “where and wheresoever the an
319,
cestor taketh an estate for life, &c.,” and in Co. Litt. 376, and also in
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extended
Shelley’s Case, and in Moor. 720, Earl
Bedford’s Case,
to all conveyances.
And devises of land which differ totally from
testaments of chattels) are held in all our books, and particularly in
Widnham v. Chetwynd,
Burr. 429, to be
species of conveyance; and
this
the reason why lands purchased after the execution of
can
not pass by such
devise.
But, however strongly this rule may be founded in antiquity, and
have in the outset conceded, that
supported by reason and authority,
when
applied to devises,
may give way to the plain and manifest
intent of the devisor; provided, that intent be consistent with the
great and immutable principles of our legal policy; and provided
be so fully expressed in the testator’s will, or else may be collected from
thence by such cogent and demonstrative arguments,
as to leave no
doubt in any reasonable mind, whether
was his intent or no.
Which
leads me to the last consideration.
Whether there
any such plain
and manifest intent of the devisor, expressed in or to be collected from
any part of this devise, as may control the legal operation of the words,
and at the same time be consistent with the fundamental rules of law?
no such plain intent.
And am of opinion, that there
In order to decide this question clearly,
necessary to state
And ﬁrst, let us see what the question
not. The question
accurately.
not, whether the testator intended that his son John should have
that was all, the dispute would be soon at
power of alienation.
an end; for his intention
most clearly expressed (and
the only
clear intent
can ﬁnd) that the son should not have such
And,
power.
court of
conveyance were now to be directed of this estate by
would probably be in strict settlement, according to the case
equity,
Sussex,
Vern. 526. But that and all similar
of Lennard v. Earl
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court of equity) must be laid out
cases (of directing
conveyance by
of the present question; for we are now in the case of
legal estate,
executed either one way or the other, and not of an executory trust.
And
the testator has in fact devised an estate to ohn, with which such
restriction of alienationis incompatible by the fundamental rules of
null and void. Again: the question
not, whether
law, the restriction
the testator intended that his son John should have only an estate for life.
believe there never was an instance, when an estate for life was ex
pressly devised to the ﬁrst taker, that the devisor intended he should
have anything more. But
he afterwards gives an estate to the heirs
the consequence
of the tenant for life, or to the heirs of his body,
or operation of law that in this case supervenes his intention (as Lord
Hale expresses
Ventr. 225, 379), and vests
remainder in the an
cestor: which remainder,
be immediate, merges his estate for life, and
mediate only, by reason
gives him the inheritance in possession: but
of some interposing estate, then
vests the inheritance in the tenant
for life, as
future interest, to take effect in possession when the in
has been frequently ad
determined.
And therefore
terposition
man for life only, or for
judged, that though an estate be devised to
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et non aliter or with any other restrictive expressions; yet, if there be
afterwards added apt and proper words to create an estate of inheritance
in his heirs or the heirs of his body, the extensive force of the latter
words shall overbalance the strictness of the former, and make him
tenant in tail or in fee. These therefore are not the true questions in

life

the

present case.
apprehend the true question of intent will turn, not upon the
quantity of estate intended to be given to John the ancestor; but upon
the nature of the estate intended to be given to the heirs of his body.
That the ancestor was intended to take an estate for life, is certain:
that his heirs were intended to take after him, is equally certain: but
how those heirs were intended to take, whether as descendants, or as
the testator intended they should take
purchasers, is the question.
as purchasers, then John the ancestor remained only tenant for life.
he meant they should take by descent, or had formed no intention about
the matter, then, by operation and consequence of law, the inheritance
ﬁrst vested in the ancestor.
The true question therefore is,—Whether
the testator has or has not plainly declared his intent, that the heirs
of the body of John Williams shall take an estate by purchase, entirely
detached from an'd unconnected with the estate of their ancestors? or,
in other words, Whether he meant to put an express negative on the
general rule of law which vests in the person of the ancestor (when
tenant of the freehold) an estate that is given to the heirs of his body?
But, in order to say this, we must suppose, that the testator was ap
prised of this rule, and meant an exception to it; of which there is no
evidence whatsoever.
And here lies the great diﬁiculty, which the
defendant in error must encounter.
It is not incumbent on the plaintiﬁ
to show, by any express evidence, that this testator meant to adhere to
the rule of law; for that is always supposed till the contrary is clearly
proved: but it is incumbent on the defendant to show, by plain and
manifest indications, that the testator intended to deviate from the gen
eral rule; for that is never supposed, till made out, not by conjecture but
by strong and conclusive evidence.
Let us therefore see what evidence has been usually required to
demonstrate such a devious intention, and what the evidence is that is re
lied on in the present case.
am far from maintaining, that by a devise
to a man’s heirs or the heirs of his body, they shall never take as pur
chasers in any case.
But I-have never observed it to be allowed, ex
cepting in one of these four situations; not one of which will apply to
'
the present case.
1.
Where no estate at all, or (which is the same thing in the idea
of our ancient law) where no estate of freehold is devised to the ancestor.
Here the heirs cannot take by descent, because the ancestor never had
in him any descendible estate. And this must always be the case,
where the ancestor is dead at the time of the devise, as in the known
case of John de Mandeville
(Co. Litt. 26), the heir then taking a
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It is also the same, if the ancestor be living
vested estate by purchase.
and has no sort of estate devised to him; only that then the estate of
And, if the
the heir is contingent, because nemo est haeres viventis.
ancestor has only the devise of a chattel interest, with a subsequent
estate to his heirs,- the heirs must likewise take as purchasers, or not take
For, if between the term of the ancestor and the estate of his
at all.
there
is 'no vested freehold remainder, the heirs can only take by
heirs,
way of executory devise; which, ex vi termini, implies an estate not ex
Or, if there be any such vested estate of free
ecuted in the ancestor.
hold, interposed between the ancestor’s term and the contingent re

that contingent remainder is supported entirely
by the interposed estate, and does not derive its being or any degree of
assistance from the chattel estate of the ancestor.
2.
The next case is, where no estate of inheritance is devised to the
heirs; as in the case of White v. Collins, Com. 289 (cited by the counsel
for the defendant).
There the devise was to Frank Mildmay for life,
with a power of jointuring, and after his death (and jointure, if any be)
to the heir male of his body lawfully begotten, during the term of his
Common sense will here tell us, that
natural life; remainder over.
when no estate of inheritance is devised to the heir male of the body,
he cannot take by descent as heir.
3.
The third case
where some words
explanation are annered
will; whereby he dis
word
in
the
the
devisor
himself
to
the
heirs,
by
covers
consciousness, distrust, or apprehension that he may have used
the word improperly, and not in its legal meaning; and therefore he in
manner retracts
he corrects the inaccuracy of his own phrase, and
Thus,
understood.
tells every reader of his will how he would have
in Burchel v. Durdant,
Ventr. 311, Carth. 54), the devise was, “in
trust for Robert Durdant for life, and after his decease to the heirs
the testator had said, “I do not
male of his body, now living.” As
line of Robert Durdant, which
in
the
male
mean
succession
perpetual
mean by
male
sense
of
heirs
of his body; but
be
the
perhaps may
legal
that expression only such of his sons as are at present born and known
And accordingly the court held that George Durdant, the
to me.”
son of Robert, and living when the will was made, should take the
Lev. 223), the words
estate as
So in Lisle v. Gray
purchaser.
were, “to Edward for life remainder to his ﬁrst, second, third and fourth
sons in ta'il male; and so to all and every other the heirs male of the
Which words “and so” (together with the manifest
body of Edward.”
reason of the thing) plainly showed'that the “other heirs male of the
body” in the subsequent clause of the will, were to be understood just
so as the “ﬁrst, second, third and fourth sons” were to be understood in
And in Lowe v. Davis (Lord Raym. 1561), when the
the preceding.
loose unguarded manner, to “his son
testator had ﬁrst devised, in
Benjamin and his heirs lawfully to be begotten,” he immediately recol
to say, to his
lects himself and adds,
way of explanation, “that
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ﬁrst, second, third, and every other son and sons successively, lawfully
to be begotten of the body of the said Benjamin, &c.” This devise to
the heirs, thus explained was held to be by way of purchase.
So in the
case of Doe on demise of Long v. Laming,
(Burr. 1100), the devise
was of gravelkind lands, “to Anne Cornish and the heirs of her body be
gotten, as well female as male, to take as tenants in common.” Now,
since gravelkind lands cannot descend to heirs female as well as males
(as is expressly declared by the statute De Prooerog. Regis, 17 Edw.
II. c. 16), nor can heirs, as such, be tenants in common but coparceners,
it is clear, that by the words heirs of the body (thus explained by the
words female as well as male, and to take as tenants in common), the
devisor could only mean to describe the children of Anne Cornish.
4.
The last case, wherein heirs of the body have been held to be
words of purchase, is where the testator hath superadded fresh limita
tions, and grafted other words of inheritance upon the heirs to whom
he gives the estate: whereby it appears, that those heirs were meant by
the testator to be the root of a new inheritance, the stock of a new des
cent; and were not considered merely as branches derived from their
own progenitor.
Where the heir is thus himself made an ancestor, it
is plain, that the denomination of heir of.the body was merely de
scriptive of the person intended to take, and means no more than “such
son or daughter of the tenant for life, as shall also be heir of his body.”
The cases of Lisle v. Gray, and Lowe V. Davis and Long v. Laming,
fall under this head as well as the other; these having also words of
limitation superadded to the word heirs, as well as the explanatory
words I before took notice of.
Thus too in Cheek v. Day (which, as
Lord Raymond observes, Fitzg. 24, Fortesc. 77 is the true name of the
case usually called Clerk v. Day), the devise, as there cited from the
roll, was “to my daughter Rose for life, and if she marry after my
will that her heir shall
death, and have any heirs lawfully begotten,
have the lands after my daughter’s death, and the heirs of such heir.”
So likewise Areher’s Case, 1 Coke, 66, is “to the right and next heir.”
of Robert Archer (the tenant for life), and to the heirs of his body
And the case of Baekhouse v. Wells, 2
lawfully begotten for ever.”
Wms. 476, is “from and after the decease of the tenant for life to the
issue male of his body, and to the heir male of such issue male.”
All the cases therefore that have hitherto occurred, from the statute
of wills to the present time (a period above two centuries)—all the
cases, I say, in which heirs of the body have been construed to be words
of purchase, are reducible to these four heads: either where no estate
of freehold is given to the ancestor; or where no estate of inheritance is
given to the heir ; or where other explanatory words are immediately sub
joined to the former; or, lastly, where a new inheritance is grafted on the
heirs of the body,—none of which is the present case. We have therefore
no authority from precedents to warrant such a construction as is now
do not however say, that this construction can never
contended for.
than those which
have now men
be made under other circumstances
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tioned, but only that at present I am not aware of any other circum
stances that can warrant the same construction.
At the same time
allow, that the same construction may and ought to be made, whenever
the intent of the testator is equally clear and manifest.
What then is the evidence of this intention in the present case? It
may be resolved into two particulars: 1. The testator’s previous declared
intention, “that none of his children should sell or dispose of his
estate for longer term than his own life,” together with his consequent
disposition “to that intent ;” and, 2, The interposed estate of Isaac
Gale, and his heirs, during the life of the testator’s son.
For, as to
what was mentioned at the bar, of his making the daughters and the
heirs of their bodies tenants in common, and directing the share of
each daughter immediately upon her death to vest in the heirs of her
body ;—that is plainly done to prevent the inconvenience of survivorship
among the daughters; which must otherwise have been the consequence,
according to the rules laid down, Co. Litt. 25 b, that “where there is
a gift to two women, and the heirs of their bodies, they have a joint
estate for life, and several inheritances.”
Nor indeed do
think much stress can be laid on the second par
For had
ticular, the interposed estate of Isaac Gale, and his heirs.
that been expressly created to preserve contingent remainders, the
case of Coulson v. Coulson (2 Atk. 250), is an express authority, that
this will not make the heir of the body a purchaser.
Much has been said,
and much has been insinuated at the bar to discredit that case.
But
hold it to have been determined upon sound legal principles.
For the
misapprehension of a testator, in thinking the remainders were con
tingent when they were not so, cannot alter the rule of law. But were
it otherwise, had the case of Coulson v. Coulson been decided upon
dubious grounds, I should tremble at the consequence of shaking its
authority, after it has now been established for thirty years, and half
the titles in the kingdom are by this time built upon its doctrine. But
there is no occasion, upon the present question, to disturb the case of
Coulson V. Coulson, by either affirming or denying it. For, in the de
vise to Isaac Gale and his heirs, there is no such purpose avowed as the
preserving contingent remainders: it is only to be conjectured and
The purpose of the testator might be (as in the case of
guessed at.
Duncomb V. Duncomb), to prevent dower in the wife of his son, or
tenancy by the curtesy in his daughters’ husbands :-—especially as he had,
by another clause in his will, destroyed the joint-tenancy of his daughters,
which would otherwise (according to 2 Roll. Abr.'90), have prevented the
And where it is possible there may be more
curtesy of their husbands.
intents than one, the selecting of the true intent is at best but probability
and guess-work; and does not amount to that declaration plain, which
Lord Hobart and Lord Hardwicke require, before it shall set aside a
positive rule of law.
If this be so, we are driven back to the introductory words as the
only evidence of this intent: and then the result of the whole matter is,
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that the testator, having declared his intent, that his son shall not alien
his land, he to that extent gives his son an estate to which the law
has annexed the power of alienation: an estate to himself for life, with
remainder to the heirs of his body.
Now, what is a court of justice
to conclude from hence?
Not, that a tenant in tail, thus circumstanced,
shall be barred of the power of alienation; this is contrary to funda
mental principles.
Not, that the devisee shall take a diﬁerent estate
from what the legal signiﬁcation of the words imports; this, without
But,
other explanatory words, is contrary to all rules of construction.
plainly and simply this: that the testator has mistaken the law, and
imagined that a tenant for life, with ﬁrst an interposed estate, and then a
remainder to the heirs of his body, could not sell or dispose of this in
_

terest.

My Lord Chief Baron

on the argument put a question to the counsel
or could be
to which no satisfactory answer was
given.
Suppose, after the like declaration of his intent, the testator
had devised the premises to his son and his heirs for ever: Would that
have made the son tenant for life only, and his heirs take as purchasers?
Most clearly not.
This case is the same in kind, and differs only in
The words now used are as apt legal words to create an estate
species.
tail, as those an estate in fee. And as
conceive, that when a testator
has devised a vested estate, his creation of a trust to preserve contingent
remainders will not turn it into a casual executory interest; so also
think, that when he has (though ignorantly) devised an estate that is
alienable, no previous or concomitant intent to prevent 'his devisee from
alienating shall alter the nature of that devise.
Will it be said, that when the testator’s intent is manifest, the law will
supply the proper means to carry it into execution, though he may have
used improper ones?
This would be turning every devise into an ex
ecutory trust, and would be arming every court of law with more than
the jurisdiction of a court of equity; a power to frame a conveyance
for the testator, instead of construing that which he has already framed.
Will it then be said, that because the means marked out by the testator
will not answer the end proposed, therefore he intended to use other
means and not those which he has marked out?
This consequence,
apprehend, will not follow by any rules of law or logic. For then it must
be supposed, that every man, who has so in view a particular end, knows
also and is sure to employ the most effectual means to carry it into ex
Let
ecution ; which is paying too great a compliment to human wisdom.
this
will
stand
in
form.
intended
to
see
how
Thettestator
argument
us
use those which were the most effectual means to prevent his son from
selling his estate; that the son’s heir should take by purchase was the
most effectual means: therefore the testator intended that the heir should
Here the ﬁrst proposition will not be granted, that
take by purchase.
he intended to use those which were the most eifectual means; for this
intent implies his knowledge of what were the most effectual, of which

for the defendant,
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there is no shadow of evidence.
Or, put it otherwise; the testator in
tended to use what he thought the most effectual means: but he thought
the heir’s taking by purchase was the most effectual; therefore he in
tended that the heir should take by purchase.
Here the second pro
position can never be proved; that the testator thought any such thing.
The true consequence
conceive to be this: that because the means
marked out by the testator are not adequate to the end proposed, there
fore he was mistaken in their efficacy.
a man proposes to qualify a son to sit in the House of Commons,
and to that intent devises to him an annuity of £300 per annum for
99 years, if he so long lives; we cannot argue from this declared intent
of the testator, that this term of years shall be construed to be a free
hold estate for life, because otherwise it would not answer the intent.
We should rather conclude, that the testator was ignorant of the dis
tinction between the two estates, and had unfortunately chosen that
which was unﬁt for his purpose.
The case of Popham V. Bamﬁeld (as the two parts of it are reported
in. 1 Vern. 79, 1 Wms. 54), was in this respect stronger than the present.
One Rogers had devised a large estate to the testator’s (Popham’s) son, on
condition that his father would also settle two-thirds of his estate on the
son and his heirs male.
Now, though the testator was under a strong
obligation, by this condition, to give an estate to his son and his heirs
male; though he recited in his codicil that he had devised the lands to
his son and heirs male of his body; which were indisputable evidences of
his intention to give his son an estate in tail male; yet, having in his
will by express words made his son only tenant for life, with remainder
to his ﬁrst and other sons, in tail, the lord keeper, assisted by the two
chief justices, the master of the rolls, and Mr. Justice Powell_. all
And, if an
agreed that the estate must remain in strict settlement.
intention of the testator (so manifestly and directly proved) was not in
that case suﬂicient to make the words “ﬁrst and other sons” be construed
“heirs male of the body,” much less in the present instance shall it turn
the words “heirs of the body” into “ﬁrst and other sons.”
conclude, that though it does appear, that the
Upon the whole,
testator intended to restrain his son from disposing of his estate for any
longer term than his life, and to that intent contrived the present de
vise; yet, it does not appear by any evidence at all, much less by dec
laration plain, that in order to effectuate this purpose he meant that
the heirs of the body of his son should take by purchase and not by
descent, or even that he knew the difference.
The consequence is, that by the legal operation of the words, which are
not in my opinon controlled by any manifest intent to the contrary,
the heir could only take by descent, and of course John Williams, the
son, was tenant in tail of the premises, and duly authorized to suffer
am of opinion that
the recovery, that has been pleaded; and therefore
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Case.

El1z.—-A. D. 1564—1 And. 43, pl. 110.

One devised his land to William his son for term of life, and after
his decease to the men-children of his body, and if the said William die
without any man-child of his body then the land should remain over,
&c. The testator died, William died without any issue male of his body ;
and on this the question was what estate he had.
The justices held
that he had an estate to him and the heirs male of his body.

VVILD’S CASE, in B. R., Hilary,
397, Golsb.

41 Eliz.-—A. D. 1599-6 Coke 16b,
139, 1 Vent. 225, 2 Lev. 5s.
From Coke.

Moor

Ejeetione Firmae between Richardson and Yardly, and on not guilty
pleaded the jury gave a special verdict to this effect. Land was devised
to A for life, remainder to B and the heirs of his body, the remainder ~to
Rowland Wild and his wife, and after their decease to their children,
Rowland and his wife then having issue a son and daughter; and after
wards the devisor died, and after his decease, A died, B died without
issue, Rowland and his wife died, and the son had issue a daughter
and died.
this daughter should have the land or not was the ques
tion: and it consisted only upon the construction what estate Rowland
Wild and his wife had, viz. if they had an estate tail, or an estate for
life with remainder to their children for life. The case for diﬂiculty
was argued before all the judges of England, and it was resolved, that
Rowland and his wife had but an estate for life, with remainder to their
children for life, and no estate tail.
In the construction of the will the judges ﬁrst considered the judg
ment of the common law, if the conveyance had been made by the de
visor in his life, and second the reason and cause that the judgment shall
not be according to the rule of law. And it was resolved without ques
tion, that at the common law they had but an estate -for life, the re
mainder to their children for life. Then what shall be the reason and
cause to give them an estate tail by construction in this case?
will
be answered, the intent of the testator.
But it was resolved, that such
intent ought to be manifest and certain, and not obscure and doubtful;
for at the common law lands were not devisable, but only by custom,
and that in ancient cities and boroughs, of houses and small things,
*
* * for the ancient common law did favor him whom the common
law made heir, because he was to sit in the seat of his ancestor, and to
*
*
* And therefore this dif
serve the king and commonwealth.
ference was resolved for good law, that if A devises his lands to B and
to his children or issue, and he hath not any issue at the time of the
devise, that the same is an estate tail; for the intent of the devisor is
manifest and certain that his children or issue should take, and as im
mediate devisees they cannot take, because they are not in reruni natura,
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and by way of remainder they cannot take, for that was not his intent,
for the gift is immediate.
Therefore there such words shall be taken
as words of limitation, scil, as much as children or issues of his body;
for every child or issue ought to be of the body, and therewith agrees a
case in Trinity 4 Eliz.(
) where one devised land to husband and wife
and to the men-children of their bodies begotten, and it did not appear in
the case that they had any issue male at the time of the devise, and there
fore it was adjudged that they had an estate tail to them and their heirs
male of their bodies.
But if a man devises land to A and his children or issue, and they
then have issue of their bodies, there his express intent may take effect,
according to the rule of the common law, and no manifest and certain
intent appears in the will to the contrary. And therefore in such case,
' _
they shall have but a joint estate for life.
But it was resolved that if a man as in the case at bar, devises land
to husband and wife, and after their decease to their children, or the
remainder to their children; in such case, although they have not any
child at~ the time, yet every child which they shall ever have after, may
take by way of remainder, according to the rule of law; for his intent ap
pears that their children should not take immediately, but after the de
cease of Rowland and his wife.
The rules declared in this case are generally known in the law as the Rule
in Wild’s‘Case.
The statutes enacted in all of the states, declaring that the devisee shall
take as large an estate as the testator could give at the time of his death un
less a different intent appears, result in a modiﬁcation of the rules in this
case to the extent that the children will take in fee if they take as pur
chasers.

OATES

v.

JACKSON, in King’s

Bench, Mich. 16 Geo.
Strange 1172.

II.—A.

D. 1743—2

Upon a case made at the assises, it was stated, that Ralph Clay being
seised in fee of an estate called W0lf’s Park, devised it in these words,
“As to Wolf Park
give it to my wife Annabella for her life, and after
her death ‘to my daughter Isabella Addibell and her children on her
body begotten or to be begotten by William Addibell her husband, and
That the wife is dead, and Isabella at the
their heirs for ever.”
time of making the will had one daughter Elizabeth, and afterwards
two sons and one daughter,‘ who are all dead without issue: that
Elizabeth had issue the lessor of the plaintiff: that Isabella survived
William Addibell and married Jackson, by whom she had a son the
present defendant, who entered on her death.
The question was, what estate passed to Isabella and her children by
William Addibell: the plaintiff insisting, that Isabella was only tenant
for life, and the children of that marriage had the reversion in fee: the
defendant insisting, that Isabella was jointly seised in fee with the chil
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dren, and having survived them all, and left him her son and-heir, he
is entitled.
And after several arguments the Chief Justice delivered the resolu
tion of the court: that Isabella took as joint-tenant.
It being stated, that
at the time of making the will she had a child, which has been con
strued to be equal to children. 2 Vern. 106. C0. Lit. 9. is express, that
to A. et liberies suis and their heirs, is a joint fee to all.
And it is
no objection, that by this means the several estates may commence at
diﬁerent times.
C0. Lit. 188. Pollexf. 373.
M0. 220.
As Isabella therefore survived all the children she had by William
Addibell, the whole fee vested in her, and descended to her son the
defendant. Who had judgment accordingly.

BUFFAR

Bill

v.

BRADFORD, in English High Court of
1741—2 Atkyns 220.

Chancery,

Nov.

27,

estate secured and the deeds and writings, in
among other things: “I give the use of the
whole to my sister Mary Bradford, for her support and maintenance
during the time she shall remain a widow, sans waste, so as the same
be divided on her marriage; two eights to herself, two other parts to
her daughter my niece Ann, and the remaining four parts to my niece
Buffar, and the children born of her body.”
volved

to have personal

in

a

will providing

Loan CHANCELLOR HARDWICKE2 The question is what estate the
testator’s niece Buffar and herchildren take.
She had no child at the
time the will was made, _but the plaintiff was born afterwards in the
life-time of the testator ; the mother of the plaintiff died in the testator’s
life-time.
It is insisted on the part of the defendant Mary Bradford,
who had the estate for life, and who is likewise the heir at law, that it
is a lasped devise, for that the plaintiff’s mother took an estate-tail,
and her children are words of limitation and not of purchase where the
devisee had none at the time the devise was made; and therefore, as
the plaintiff’s mother died before the testator, no estate vested in her,
and consequently it is a lapsed legacy; and for an authority her counsel
On the other hand it
relied on Wild’s Case, 6 Coke 17 (ante 73).
must be admitted that children in their natural import are words of
purchase and not of limitation, unless it is to comply with the in
tention of a testator, where the words cannot take eﬁect in any other way.
to his children,
But suppose that a devise was to A and after his death
'
'
here it is a word of purchase.
O
It has been admitted very candidly by the counsel that as to the
personal estate the children, though born after the making of the will,
must take equally with the mother as joint-tenants; for where a man
the word
gives personal estate to A and his children, to construe
children to be a word of limitation and not of purchase would be a
strained and remote construction, and would defeat the children entirely,
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COURSEY

v.

DAVIS, in Pa. Sup. Ct., 1863—46 Pa.

*

*

is

*

a

if

is

is

is

it

,-'

and the ﬁrst taker would have all.
Vide Cook V. Cook, 2 Vern. 545;
and Forth V. Chapman, adjudged on the same words in Lord Maccles
_
ﬁeld’s time, 2 P. Wms. 663.
It is the time of possession in the present case which takes it out of
the reasoning in Wild’s Case for here Mrs. Buﬁar and her children are
The
to have four eights, and to take at the same time as joint-tenants.
will in this case conﬁnes
to such children as should_be born in the
not liable to the objection
life-time of the testator, and therefore
made by the defendant’s counsel, that the remainder must divide and
an estate tail
split as in common marriage settlements where there
to daughters and one
born in the life-time of the father and another
after his death. See Stevens v. Stevens, Cas. Temp. Talb. 228.
The plaintiff being born in the life time of the testator, would have
she had lived; and as she
taken with his mother as
joint-tenant
dead, he shall take the whole by way of remainder.
St. 25, 84 Am. Dec. 519.

a

judgment recovered by Wm. Davis and Mildred
damages, $512.10 for breach by defendants of their con
tract to buy from plaintiffs the land mentioned in the opinion.
The
defense was that plaintiffs’ title was not
fee. Judgment below was for
the plaintiffs.
Writ of error by defendants.
Seire Faeias to revive
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.
READ,
The rule in W ild’s Case,
Coke, 16
by which where lands
are devised to
person and his children, and he has no child at the time
of the devise, the parent takes an estate-tail,'has no application to the
child or children of the mother living,
present case, in which there was
at the time of the execution of the deed. The word “children”
not
therefore
word of limitation, but of purchase, and the question is,
What
the estate taken by the mother and children respectively?
The deed was executed on the 23rd of October, 1843, and was
con
married
veyance by Peter Mowen and wife to Mildred Ann Davis,
woman, by whom the consideration of eight hundred dollars
said to
have been paid. In the premises
stated to be “unto the said Mildred
Ann Davis and her children exclusively, and their heirs and assigns,”
and the habendum-, although not strictly formal,
“unto the said Mildred
Ann Davis and her children exclusively, and their heirs and assigns
forever, to them and their only proper use, beneﬁt, and behoof, and to
and for no other use, intent, meaning, or purpose whatsoever.”
The
“to and with the said Mildred Ann Davis and
warranty
special, and
her children, and their heirs and assigns.
At the execution of the deed, Mrs. Davis had an illegitimate child born
before her marriage, and
legitimate child by her present husband, Will
iam Davis, by whom she has since had four children who are now living.
The illegitimate child has released to its mother, and the child living at
the execution of the conveyance
dead.
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In construing this

deed, it is necessary to collate the authorities, both
state, in order to ascertain the legal as well as the
natural meaning of the words used to describe the estate of the mother
In eﬁrey V. H onywood, 4 Madd. 398, Vice
and of the children.
held
that
a devise to the testator’s daughter, a married
Chancellor Leach
woman, and to all and every the child and children, whether male or
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female, of her body lawfully begotten, and unto his, her, and their heirs
or assigns forever, as tenants in common, and not as joint tenants, gave
The
a life estate to the mother and a remainder in fee to the children.
mother died in the lifetime of the testator, leaving ten children, and it is
probable that some of the children were living at the date of the will,
although it is not so expressly stated.
In Broadhurst V. Morris, 2 Barn. & Adol. 1, a case stated by the master
of the rolls for the opinion of the court of king’s bench, the devise, which
that at the decease
was of land, was in these words: “My will likewise
of my son-in-law, John Broadhurst, the same, the whole legacy to him,
shall go to my grandson William Broadhurst, and to his children lawfully
begotten, forever, but in default of such issue, at his decease, to my
grandson Alexander Bridoak, natural son of my daughter, Rebecca
Bridoak, him, his heirs and assigns forever.” Until the testator’s death,
William Broadhurst had not been, nor was married. The court,- Lord
Tenterden and Justices Parke and Taunton, certiﬁed that _William
Broadhurst took an estate-tail, but assigned no reasons for their opinion.
arman on Wills, 371): “The case of Jeﬁrey V.
Mr. Jarman says
Madd. 398, seems to be inconsistent with, and must there
H onywood,
fore be considered as overruled by, the case of Broadhurst V. Morris,
Kay
Barn.
Adol. 1.” And in Webb V. Byng,
673, V. C., said:
“The contention was, that the devise was to the mother for life, with
remainder to her children, as joint tenants in fee. The only authority
Madd. 398,
the case of eﬁrey V. Honywood,
construction
for such
Barn.
Adol.
and even that has been overruled by Broadhurst V. Morris,
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Independently, however, of that consideration, what
this: that the Quendon Hall estate,—the subject of this devise,—
upon
the estate by means of which the testatrix intends by her will, to per
were to hold that devise to have
petuate the name of Cranmer; and
devise to Mary Ann Byng for life, with remainder to her children
been
as joint tenants in fee, the estate would be divisible into eight separate
estates, and as the parties who are to take the property are also to take the
name and arms, the result would be to found as many small families,
all bearing the name and arms of Cranmer, whereas the testatrix speaks
of her estate as one and indivisible, and to be enjoyed in its entirety. In
construction in favor of one which will treat the word
rejecting such
word of limitation, and not of purchase,
do not depart
‘children’ as
from the spirit of the rule in Wild’s Case,
Coke, 16 b,—-—the real rule in
to construe
lawful, as Lord Hardwicke puts
that case being that
word of limitation when the will necessitates
the word ‘children’ as
construction. This
such
case of that description, and as the only

78

ESTATES

or INHERITANCE.

means of keeping the property
which the testatrix has described as her
Quendon Hall estates in one mass, which is clearly the general intention
of the will.
am compelled to hold that in this will the word ‘children’
is a word of limitation, and that the devise created is an estate-tail.” In
addition to the name and arms, there were various chattels, as a striking
watch and her diamond ear-rings, and pins devised as heir-looms with her
estate, and the vice-chancellor commences his opinion with this sentence:
“However bold the decision may appear,
must hold this devise of the
Quendon Hall estates to be estate-tail.”
Upon appeal, the lords justices (26 L. ., N. S., 107), considered the
construction of the devise to be one of great difficulty Lord Justice
Knight Bruce said-: “The inclination of his opinion was, that notwith
standing the fact of Mrs. Byng having to the knowledge of the testatrix,
when she made her will, several children, that lady was made by the
The vice-chancellor
devise, tenant in tail of the Quendon Hall estate.
had adopted that view, and his lordship could not give his voice for vary
ing that decision, as he was not pursuaded that the effect of the devise
was to make Mrs. Byng tenant for life, or joint tenant with her children.”
Lord Justice Turner said: “As to the other point, the devise of the Quen
don Hall estate, he had rarely seen a will more diﬂicult to interpret. Two
things are, however, clear: that Mrs. Byng was the principal object of the
bounty of the testatrix, and that she intended the Quendon Hall estate to
be a family estate, with which the name of Cranmer was to be perpetuated.
The ﬁrst appeared from the whole will, and the other from the gift of the
heirlooms, and the name and arms clause. Both these circumstances led
to the conclusion that the children were to take through Mrs. Byng,
not with her or after her.” No observations, according to this report, were
made by the lord justices upon either of the cases of eyffrey v. H on;/wood,
4 Madd. 398, or Broadhurst V. M orris, 2 Barn. & Adol. 1. Upon appeal
to the House of Lords, the decision of the lords justices was aﬂirmed, and
is reported under the name of Byng v. Byng, 31 L.
. Ch. 470.
Lord
Chancellor Westbury placed his opinion upon the peculiar terms of the
will, and the evident intention of the testatrix, whilst lords Cranworth
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and Kingsdown, taking similar grounds, certainly expressed opinions
hostile to the construction of the words we have been considering as giving
a life estate to the mother with remainder to the children, and in favor of
a joint tenancy, between the mother and children, without saying whether
after-born children were to be included or not.
It is clear that Webb v. Byng, 2 Kay & . 673, was decided upon the
intention of the testatrix, which required the devise to be held toOcreate
an estate-tail, and it_in no manner conﬂicts with the case of Jeﬁrey v.
H onywood, 4 Madd. 398; nor does Broadhurst V. M orris, 2 Barn. & Adol.
1, which was a case where the father was not married until after the death
of the testator.
In arguing this case, Cowling said: “If the devise
stopped at the words ‘lawfully begotten forever,’ the case would be gov
erned by the rule in Wild’s Case, 6 Coke, 16 b, viz., that where lands are
devised to a person and his children, and he has no child at the time of
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the devise, the parent takes an estate-tail ;” and so little was it supposed
to interfere with eﬁrey v. H onywood, supra, that it was neither cited nor
referred to by either Mr. Cowling or Mr. Preston, both gentlemen of great
In Bowen V. Scowcroft, 2 Younge & C. 640, Mr.
learning and research.
“There is a total distinction
Campbell, in argument (p. 656), said:
between this and Wild’s Case, 6 Coke, 16 b. In that case the devise was to
A and his children; in the present, the words are, ‘to the children and
their heirs’. This distinction was taken in Ives v. Legge [cited in 1
Fearne on Remedies, 377] ; and the principle was acted upon in eﬁrey
v. H on;/wood, 4 Madd. 398.” Baron Alderson (p. 661) adopted this con
It was con
struction, and said:
“Lastly, as to Lucy Bowen’s share.
tended as to this that she took an estate-tail, having no children at the
time of the testator’s death. But
think this is not so, and that it is
distinguishable from Wild’s Case, 6 Coke, 16 b, on the same grounds as
were taken by Sir John Leach, in
eﬁrey V. Honywood, 4 Madd. 398.
Indeed, on this point of the case,
eﬁrey v. H onywood seems precisely in

J

J

I

J

point.”
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After

some doubt and hesitation, it has been determined in England
In Audsley
6 Co. 16 b, does not apply to personalty.
v. Horn, 28 L.
., N. S. c. 293, the master of the rolls decided that a
bequest of leasehold premises to A and her children (after a prior life
estate), gave a life estate to A, with remainder to her children, although
she had no children at the death of the testator, or of the tenant for life,
and this decision, upon appeal, was afﬁrmed by the lord-chancellor: 29
L. J., N. S. c. 201.
In H askins v. Tate, 25 Pa. St. 249, this court held, the present chief
justice delivering the opinion, that a devise by a testator in these words:
further will that the plantation
bought of my son Robert, lying
near Hill’s mill, shall be equally divided amongst my son Robert’s chil
dren, he and them enjoying the beneﬁts of it whilst he lives,” gave
Robert a life estate, with remainder to all the children born before or
The court did not determine whether
after the death of the testator.
Robert took a life estate in the whole or not, but they decided that the
period of division was the death of Robert, and that the limitation to his
children was to a class,—the time of distribution deﬁning the members
that were to constitute the class. In Gernet v. Lynn, 31 Pa. St. 94,
where a testator devised land to his son ., to hold the same to him during
his natural life, and after his decease to his children lawfully begotten,
share and ‘share alike, it was held that
. took an estate for life with a
vested remainder in fee to his children in being at the death of the testa
tor, which opened to let -in after-born children. At the date of the will,
the son_had four children, and afterwards, four other children, some of
The children, therefore,
whom were born after the death of the testator.
took as a class. In Brink v. Michael, 31 Id. 165, my brother, Woodward,
for suﬁicient reasons on the face of the case, conﬁned the word “children”
to the then living children of William Brink by his ﬁrst wife, he being
a widower living on the farm conveyed by the deed, with his children.

that Wild’s Case,
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He said: “The natural love and affection which constituted the consider
ation of the deed, and maintenance, and education, which were among the
objects it aimed to promote, had reference, and in the nature of things
must have had exclusive reference, to the children then in being; they
were before the grandfather’s eyes, and were more manifestly the objects
of his bounty.”
In White V. Williamson, 2 Grant Cas. 249, there was a declaration of
trust for the use of Mary M. Weaver and her children, and a subsequent
declaration of trust by Benjamin F. Weaver, to whom the premises had
been afterwards conveyed, that he held the same in trust for Mary M.
Weaver and her children, and their heirs.
The question, as stated by my
brother Strong, was, What interest did Mrs. Weaver take under the
original declaration of trust? “Was it a life estate with remainder to her
children, or was it a tenancy in common with them?”
The court adopted the ﬁrst view, and held that the gift to the children
was as a class, and not individually.
This is the natural construction,
and is now the established rule as to personal property; and we have
seen that such has been the view taken as to real estate in two leading
cases in England which have never been distinctly overruled.
In this
state, the only case cited for a contrary doctrine is Shirlocle V. Shirlock,
5 Pa. St. 367, where the mother and all her children were living at the
The court below held that they were tenants in
date of the conveyance.
common, and the mother taking one eleventh, her husband, the defendant
The
below, on her death, became tenant by the curtesy of her share.
defendant, the husband, took a writ of error, on the ground that his
wife’s estate was a tenancy in tail of the premises conveyed.
In a per
curiam opinion, the court say: “There is no error in the record of which
the defendant below can avail himself ;” and here the case really termi
nated, for if not an estate-tail, which it clearly was not, then the decision
below was the most favorable for him; for if his wife’s interest was only
a_ life estate, then he had no claim whatever to any part of the premises.
The rest of the opinion is extrajudicial, but sustains the view taken by
the court below.
The subsequent cases, however, have sustained what
appears to be the true construction, and with the light afforded by them,
we proceed to examine the case before us.
The words used are, “unto the said Mildred Ann Davis, and her chil
dren exclusively, and their heirs and assigns.”
By giving the mother
a life estate, and regarding her children as a class, we provide not only
for those in existence at the date of the conveyance, but for those, also,
a married woman might reasonably expect to have, and the period of
distribution would be the termination of the life estate by her death.
This would give effect to the word “exclusively,” for upon the construc
tion adopted by the court below, her husband would have a curtesy
estate, if he survived his wife, in the whole or a part of the premises.
Any other construction would cut off the subsequently born children,
which we do not feel disposed to do, ilI1less compelled by a settled rule of
law, which we do not ﬁnd to be the case.
Adopting, therefore, this
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benign construction of this conveyance, the judgment is reversed,
judgment entered for the defendant for costs upon the case stated.
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A life estate to the grantee ﬁrst named and remainder to his children born
“This
and to be born was held to be created by a deed in these words:
March 21 day 1885: This indenture made and entered into between Eli Hall
and Polly Hall of the ﬁrst part and Joseph Hall and his children of the
*
"
*
second part.
Know all men that I Eli Hall and Polly Hall of the
ﬁrst part hath this day bargained and sold unto Joseph Hall of the second
*
*
part a certain tract *
We the party of the ﬁrst part doth bargain
sell and convey the above named tract of land and will warrant and defend
the title of the same from us and our heirs and assigns and from all other
unto the said Joseph Hall and his children forever,” &c. Hall v. Wright
(1905), 121 Ky. 16, 27 Ky. L. R. 1185, 87 S. W. 1129, reviewing the Kentucky
.
decisions.
A devise of land in trust for testator’s daughter “and all her children if
she shall have any” was held to give the daughter a fee, she having no
children at testator's death. Silliman v. Whitaker (1896), 119 N. C. 89, 25
S. W. 742, reviewing several decisions.
The stepmother and her children were held to take jointly under a devise
of the residue “to my ﬁrst husband’s stepmother and her children," Gordon
v. Jackson (1899), 58 N. J. Eq. 166, 43 Atl. 98.
“I leave to my dear wife and our sweet little children all that I possess,”
Fitzpatrick v. Fitzpatrick (1902), 100 Va. 552, 42
made them joint-tenants.
S.

E.

It

306.

was held that the daughter took a life estate with remainder in fee to
the children in the following devise to her “in trust for her sole use and
beneﬁt, and of her children and their children thereafter.
But in the event
that my daughter should die and leave no children as heirs to the within
mentioned property, then it is my will and desire that all of said property
shall go to my brother.”
Schaefer v. Schaefer (1892), 141 Ill. 337, 31
N. E. 136.
The statute having abolished estates-tail, a fee simple was given by a
devise “to said W. and his heirs being his own children.” Moore v. Gary
(1897), 149 Ind. 51, 48 N. E. 630.

