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[Action for injuries sustained by plaintiff while a passenger on defendant's cars. Plaintiff alleged that his trunk
was damaged through the negligence of defendant's servants, and he himself was personally injured through a
wrongful attempt on the part of said servants to eject him
from the train. The defendant demurred generally to the
declaration; the demurrer was overruled and a hearing in
damages was had, and a large amount of evidence was introduced.
Counsel for plaintiff thereupon claimed that
all the facts properly alleged in the declaration were admitted by the demurrer, and that none of the evidence inconsistent therewith should be considered.] •"*
Ellswoeth, J. : * * * From the finding of the superior
court, although it is unnecessarily lengthy and complicated,
FOEMS OP Demurrers.
General Demurrer.
"And the said C D by
his attorney, comes and defends the wrong and injury, when, etc.,
and says, that the said declaration
and the matters therein contained in
manner and form as the same are above stated and set forth, are not
BufiScient
in law for the said A B to have and maintain his aforesaid
action thereof against him, the said C D, and that he the said
D i«
not bound by the law of the land to answer the same, and this he is ready
to verify; wherefore, for want of a sufficient declaration
in this behalf,
the said C D prays .iudgment, and that the said A B may be barred from
having or maintaining his aforesaid action thereof against him, etc."
Special Demurrer:
Proceed as in the above form for a general demurrei
to the end and then add the following, "And the said C D according to
the form of the statute in such case made and provided, states, and shows
to the court here, the following causes of demurrer to the said declaration,
that is to say, that, etc. (here state the particular causes, and concludes thus:)
And also that the said declaration is in other respects uncertain, informal,
and insuficient, etc."
2 Chitty
on Pleading, 678.
55.
Condensed statement of facts by the editor.
54.
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bringing up, as it does well nigh the whole case, facts as

well as law, we can discover the main question in dispute,
and in order to make an end of this protracted controversy,
we will pass over the formal objections to the motion, and
direct our attention to the principal question thus presented, deciding it in accordance with what we understand
to be the law as laid down in the books.
It appears from the motion, that if the court could but
consider aU the testimony which had been received (and
without objection), touching the character, cause and extent of the plaintiff's injuries, for which he brought suit,
the plaintiff, in the opinion of the court, would be entitled
to recover nominal damages and nothing more; or, in other
words, that upon the entire proof he did not appear to
have made out a substantial cause of action against the
defendants, for their not carrying him safely and carefully
from New Haven to Middletown. But if the demurrer was
to be held to exclude certain material parts- of the evidence
from the consideration of the court because the contrary
was conclusively admitted by the demurrer, then the defendants were liable for substantial damages, to be fixed
by a consideration of other and distinct facts. This is the
language of the court: "And if the operation of the demurrer, is such that the defendants can be permitted to
show that the resistance of the plaintiff essentially contributed to the original injury, and also the other faqts
which were shown, and the court should be of opinion, upon
the facts so shown, that such resistance was unjustifiable,
and should reduce the damages to substantially nominal
find for the plaintiff to recover, and
asdamages, then
the
at
damages
sess
$100."
We all of us agree, that, under the circumstances, the
plaintiff's resistance, after the conductor had in vain several times demanded his ticket, according to the general
and proper usage of the company, was inexcusable and unjustifiable; and that if all the circumstances . can be taken
into account, the defendants' servants are to be regarded
as having done no more, in attempting to remove the plaintiff from the car, then they had a right to do. But it is
claimed on the part of the plaintiff, that, after the demurrer, the character, causes and circumstances of the injuries
complained of are not fully open to inquiry. To this poini
•
•
•
then will direct my attention.
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Let us consider then the main question of the case, the
nature and consequences of a demurrer to the declaration
in case or trespass, or in torts generally.
We will then
endeavor to apply the doctrine to the case on trial.
It cannot be necessary to multiply very greatly authorities on this point, since, properly understood, they are all
one way —^both those read by the defendants' counsel and
those cited on the the other side — ^with one exception, in
the case of the latter, which will be noticed in its place.
Gould, in his treatise on Pleading, p. 46, sec. 43, says,
"A demurrer to the declaration is not classed among pleas
to the action, not only because it may be taken as well to
any other part of the pleadings as to the declaration, but
also because it neither aflSrms nor denies any matter of
fact, and is not therefore regarded as strictly a plea of
any class, but rather an excuse for not pleading,"
So on
page 460, "To demur is to rest or pause." And again, "A
demurrer merely advances a legal proposition — it forms an
issue in law; admitting the facts, so far as well pleaded,
for the purpose of taking the opinion of the court, preliminarily, its language is, allowing all that is alleged to be
true, there is not anything that calls for an answer, plea
or defense."
this is indeed true of the declaration or
of a plea, then it is advisable, all will admit, that the question of law be settled in the first instance, for thereby a
protracted and expensive trial of fact may be avoided, even
though in many cases relief may be had by motion in arrest
or motion in error. The admission by demurrer is never,
am confident, a rule of evidence; nor is it so considered
or treated, beyond this, that it necessarily follows from a
judgment on the demurrer that there is a cause or some
cause of action, but precisely what, and of how great extent, does not appear; and without additional proof the
plaintiff will recover only nominal damages. The rule is
modified in actions on notes, bills of exchange, and the like,
but even here the amount due is not conceded by the demurrer, but the note or bill must be produced, that the real
debt may appear, while the execution of the instrument is
not denied. But in actions of trespass, trespass on the case,
and kindred open actions, nothing is admitted beyond a
cause or some cause of action, and if particular damages
are not proved after judgment on demurrer, default or
nil dicit, the plaintiff never takes more than nominal dam^iec.
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Archbold, in his treatise on Practice (vol. 2, p. 10), says:
•'Judgment upon demurrer is interlocutory or final in the
same manner and in the same cases as judgment by default is interlocutory in assumpsit, covenant, trespass, case,
and replevin, where the sole object of the action is damages; while in debt and in ejectment, damages not being
the principal object of the action, and those usually recoverable not being of sufficient consequence to warrant the
expense of executing a writ of inquiry, the plaintiff usually
So on page
signs final judgment in the first instance."
31: "A writ of inquiry is a judicial writ directed to the
sheriff, stating the former proceedings, and then saying,
'because it is unknown what damages the plaintiff hath
sustained, you are commanded, by the oath of twelve honest and .lawful men of your county, diligently to inquire
after the same, and return the inquisition into court.' "
As the inquest is merely to inform the conscience of the
court, the court may itself inquire and assess the damages,
as is always done in this state.
Bruce v. Rawlins, 3 Wils.
2
Hewett
Wils.
62;
372-374; Goiad v. Eamv. Mantell,
61,
mersly, 4 Taunt. 148 ; 1 Doug. 216, note. In actions on bills
and notes, the inquiry is often referred to a master or pro2 Saund. 107, note; Napier v. Shneider, 12
thonotary.
East. 420 ; Govld v. Hammersly, supra. But when the computation of damages is not a mere calculation, the court
will not refer it to the master or prothonotary, but the plaintiff must proceed regularly with his writ of inquiry. When
some difficult point of law is likely to arise in the course
of the inquiry or where the facts are important, the court
will let the writ of inquiry be executed before the chief
justice or a judge of assize. 1 Sellon's Prac. 344. Arch-

bold again says (p. 38), "In trespass or any other action
where the damage actually sustained by the plaintiff is the
measure of damages to be given by the jury, if the plaintiff do not prove the nature of the injury and the amount
of the damages sustained by him, the jury always give
nominal damages only."
Like views are to be found in 3 Chitty's General Practice, 672; 3 Blackstone's Commentaries, title "Demurrer;"
1 Chitty's Pleading, 654; BLagham on Judgments, 2, 36;
Saunders' Pleading and Evidence, 953, and 3 Stephens'
Commentaries, 639. The same doctrine is laid down in our
own decisions. In the case of Sturges v. Bush, 5 Day, 452,
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which was an action of account for certain enumerated
articles, the plaintiff was held bound to prove before the
auditors every article for which he sought damages, though
the plaintiff insisted that they had aU been admitted and
found to have been received by the defendant to account
for. The same was held in the case of Lacon v. Davenport,
16 Conn. 331. In the case of Parker v. Hotchkiss, 25 Conn.
321, it was held that a judgment between the same parties
in a former case, was evidence only of what it was necessary for the party prevailing to prove in that case, not of
what was alleged or might have been proved.
A similar
doctrine is expressed in the case of Curtis v. Chapin, 23
Conn. 399. In Pease v. Phelps, 10 Conn. 62, the court say,
"A demurrer presents only an issue in law to the court for
consideration; the jury having no concern with it; and although it is a rule of pleading that a demurrer admits facts
weU pleaded for the sole purpose of determining their legal
sufficiency, yet as a rule of evidence it was never supposed
that a demurrer admitted anything."
The same was held
Ln Tompkins v. Ashhy, 1 Mood. & Mai. 32, in which the marginal note is, "A demurrer or plea to a bill in equity does
not admit the facts charged iu
so as to be evidence
the
those facts arise in
future action
against
defendant,
Abbott, Ch. J., remarked in
between the same parties."
was nothing more than saying that,
that case, that
the
not bound to answer.
In
facts he so, the defendant
Car.
Payne, 247,
Montgomery v. Richardson,
was decided that facts demurred to in one plea cannot be used as
evidence of another plea. In Bates v. Loomis,
Wend. 134,
was held that in an action for an assault and battery,
the defendant does not plead but suffers a default, such default admits an assault and battery, but
does not admit
one on any particular day, as on the day laid in the declaraadmit any circumstances laid in the declation, nor does
ration by way of aggravation; and without proof in such
case that the injury complained of was committed by the
entitled to only nominal damdefendant, the plaintiff
ages.

a
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The claim of the plaintiff's counsel, unless we misapprethat demurrer admits the truth of the entire
declaration for every purpose throughout the progress of
the case, or that every allegation which coidd have been
hend them,
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proved for any purpose to the jury, whether it be a part
of the gist of the action or not, is to be assumed to be absolutely true, because the jury might have found it to be true,
had they been allowed to pass upon it. This cannot be the
correct rule, upon their own authorities, and it is abundantly disproved by every book of practice in the language.
If, however, this is not their view, and they mean only that
such facts are admitted as are essential to a recovery, then
there is no important difference between them and the gentlemen on the other side, and the question becomes simply
one as to the proper application of a principle of law long
recognized and well established.
We will state a case or two to show how erroneous is the
view that a demurrer is a rule of evidence. A person is
sued in trespass for entering another's house and carrying
off articles of household furniture. The plaintiff can recover, on the general issue, by proving an entry only; or,
passing by the entry, as in the case of Holley v. Brown,
14 Conn. 255, and treating the tort as only a trespass to
personal property he can recover if he proves that the
instead
defendant took away a single article only; and
of going to the jury, the defendant had demur:fed or suffered a default, neither one of these acts specifically would
would be by a
be proved by the judgment, any more than
will not
verdict had the defendant gone to the jury; and
be pretended that this would have been the consequence of
verdict, for neither separate act was indispensable to
sued for an
recovery by the plaintiff. Again, a person
assault and battery, the pleader alleging divers special injuries, to his dress, his person, his health, etc. The plaintiff can recover upon proving only that the defendant laid
his hand violently upon him. Hence, we insist that a demurrer or default prove nothing more than this; nor even
this as a specific act; and nothing but nominal damages
will be given unless there be further proof. The same
true where there are distinct counts in the same declarasingle cause
tion. A demurrer in that case admits only
motion in arrest one good count
of action, so that on
enough, and one tortious act in that one count
enough.

I

Following out this view of the declaration,
inquire, what
as
admitted in this case by the deare we to understand
murrer? In my judgment, nothing but that the defendants
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were common carriers on the road in question, and received
the plaintiff into one of their cars to carry him with care
and safety from New Haven to Middletown, and have failed
to do it as agreed. This gives a complete cause of action.
Strike this out of the declaration, and it is by no means
certain that there is enough left to enable the plaintiff to
recover; but with this in, and the rest stricken out, there is
enough left for a good cause of action.
The wrongful
acts specified go only to the manner and special consequences of the defendants' default.
But, if we are wrong in our view, if the action is founded
in misfeasance, rather nonfeasance, and the gist of the action is the positive acts of the defendants' agents, the result will not be essentially different; for then only one of
these acts need to be proved on the general issue — the tearing the plaintiff's coat —^the putting the hand violently upon his person— the raising him from the seat — or the attempt to eject him from the car; each would sustain the
action, even in that point of view; and therefore only one
is proved by the verdict or demurrer, and not even that
May not the defendants show, on the hearing
specifically.
in damages, notwithstanding the demurrer, that the plaintiff's knee was not hurt at all? or if so, that it was caused
by his attempt to assail the conductor, or in his twisting
his limb under the seat in order to keep from being ejected
from the car, or in springing over the seat to avoid the conductor?
so, and the injury to the knee may be denied
and disproved, the manner and degree in which it is claimed
to have been done by the defendants may be disproved ; for
the greater includes the less, and the proof of the manner
may weU show, as it did in this case, that the plaintiff
himself was the author of this particular injury ; and were
it true that the defendants, by plea, could have set up such
misconduct of the plaintiff in bar of the action, which we
by no means concede, stiU, the entire proof being before
the court, and it appearing that there had been no negligence, misconduct or fault in the defendants, it would be
strange indeed for the court to adjudge the defendants to
pay the plaintiff damages brought upon himself by his unpardonable contumacy and violence, when it is not found
that the particular injury to the knee was caused by the
defendants' agents at alL

If
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Nor does it follow from the demurrer that the character
of the scuffle in the car, when the plaintiff set the rules
of the company at defiance, cannot be known and judged
of and made the rule of right between the parties. It cannot be so. The demurrer cannot be allowed to clothe the
acts of the defendants' agents (supposing them to be improper) with a character or quality which will not allow of
a full examination of them on their merits, or which inv>st
exonerate the plaintiff contrary to the justice of the case,
and contrary to what would have been the result in a trial
on the general issue.
We advise judgment for onfe hundred dollars damages.
concurred.
In this opinion, Binman, and McCubdy,
Sanford, J., dissented. Stores, C. J., being disqualified
by interest, did not sit.
Judgment for $100 damages.

JJ.,

McALISTEE

v.

CLARK.

Supreme Court of Errors of Connecticut.

1866.

33 Connecticut, 253.

Action of debt, brought under the provisions of a by-law
of the city of New Haven for the prevention of nuisances,
by the city treasurer, to recover a penalty of fifty dollars.
This cause came before this court, at its preceding term in
this county, upon a reservation for advice upon the "sufficiency of the declaration, to which the defendant had demurred. {Bee ante, "page 91.) After this court had advised
that judgment upon that issue be rendered for the plaintiff,
but before judgment had been in fact entered up in the
superior court in conformity to this advice, the defendant
made a motion to the superior court to allow him to withdraw his demurrer and plead the general issue. This motion the court denied, and gave judgment for the plaintiff
for the full amount of the penalty. The defendant claimed
on the question of damages, and offered evidence to prove,
that the plaintiff was entitled to no damages, or at most to
nominal damages only, but this evidence was excluded by
the court as inadmissible.

Demueeeks.
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HlNMAN, C. J.: * • *
The penalty fixed in the by-law for the offense charged
against the defendant is fifty dollars precisely. It can be
no more nor less than that sum. The defendant, however,
claims that on the assessment of damages, when a demurrer
is overruled, the damages are always nominal, unless the
actual damages are proved. That this is so in cases where
the damages may vary from a nominal sum to the amount
in the declaration, according as the proof may show that
the plaintiff is entitled to one sum or another, is no doubt
true. And in cases of this sort, as the demurrer admits only
a cause of action, and does not admit any aggravated circumstances though charged in the declaration, the plaintiff will recover only nominal damages, unless he shows
what the actual damages were. But in a case like this, for
a precise penalty given by a by-law, there is no room for
nominal damages; an admission of a cause of action is an
admission that the damages must be assessed at the precise
amount of the penalty.
We advise the superior court that there is no error in
the judgment complained of, and that a new trial should
not be granted.

COLUMBIAN GRANITE COMPANY v. W.
SEND & COMPANY.
Supreme Court of Vermont.
74

Taft, C.

C. TOWN-

1902,

Vermont, 183.

J.:

The defendant undertakes to impeach the
officer's return, which is good on its face, by a plea in abatement, which is demurred to.
Nothing is better settled than that an officer's return
is conclusive between the parties, except in a proceeding to
set it aside.

Yatter v. Pitkm S Miller,

72

Vt.

255, 47

Atl..

Mr. Gould says that a defendant cannot falsify such
a return by plea in abatement, but must resort to his remedy against the officer, if it be false. Gould's PI. c V, §
787.

135.
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A demurrer admits only such facts as are well pleaded,
and therefore never admits an allegation that the pleadings
show the party is estopped to make, for such allegation is
not weU pleaded. Gould's PI. Ch. IX, § 25. Hence, the
facts here alleged in contradiction of the return, not being
well pleaded, are not admitted by the demurrer and cannot be considered.
Judgment affirmed and cause remcmded.

FRAZIEE

V.

THOMAS.

Supreme Court of Alabama.
6

1844.

Alabama, 169.

The declaration has three counts; the first is trover for
50 bags of cotton ; and the other two are in case for removing a quantity of cotton grown upon land leased by the
the plaintiff to one Barron, without paying or tendering
the plaintiff, the amount -due for the rent. The last count
set out the use and occupation of the premises by Barron,
the growing of the cotton upon the land, its liability to pay
the rent and its removal by the defendant, whereby the rent
was lost.

It

also avers that the cotton was subject to a
lien of the plaintiff, and that by the removal, this lien was
lost. The other count in case is similar to this, but there
is no specific allegation of a lien. Both were demurred to,
and overruled as insufficient.
The defendant had a verdict on an issue to. the count in
trover, and the plaintiff prosecutes this writ of error, and
here assigns the judgment sustaining the demurrer as cause
for reversal.
GOLDTHWAITE,

It is

J.

:

*

*

*

supposed, however, that the demurrer ought not
to have been sustained, because the count contains an express averment, that the plaintiff has a lien on the cotton
carried away by the defendant, and as this fact is admitted
by the demurrer, the taking must be considered as wrongful. This view is not admissible, because the existence of
a lien is a conclusion of the law from certain facts, and
2.

Sec. 1]
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these are necessary to be stated in order that a judgment
may be formed with respect to the existence of the lien.
the precedent matter should be rejected, the count could
not be sustained on the assertion that the plaintiff had a
lien upon the cotton. "Whether we consider the assertion
that there was a lien as predicated on the facts stated, or as
standing alone, the count is alike defective.

If

Judgment affirmed.

GRAHAM'S CASE.
Court of Claims of the United States.
1

1865.

Court of Claims, 183.

a

a
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Losing, J., delivered the opinion of the court.
The case comes up on demurrer to the petition, which
states that the petitioner was a laborer in the office of the
Commissioner of Public Buildings, being one of the offices
of the Department of the Interior, and was in the employment of the government in the city of Washington.
, That by a joint resolution of Congress,
No. 18, approved
August 18, 1856 (11 U. S. L. 145), it was provided that all
laborers in the employment of the government in the executive departments and on the public grounds in the city
of Washington shall receive an annual salary of six hundred dollars each from and after July 1, 1856.
And he avers that he has been paid only four hundred
and thirty-eight dollars per annum, and he claims the difference between that sum and six hundred dollars per annum for eight years and one quarter, being one thousand
three hundred and thirty-six dollars and fifty cents.
The demurrer in this case is not on file, and no copy
of
either written or printed, can be found but enough
shown by the arguments of counsel on
of its purport
file, and the statements of the Deputy Solicitor, to enable
raised.
the court to decide the question
It was special demurrer, and specified for cause that
menial service in taking
the petitioner was employed in
care of the water-closets in the Capitol, and that his compensation was specified in the act of appropriation of August 18, 1856, ch. 162, 11 U. S. L. 116, at $438 per annum.
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fact not stated in the petition, viz., that
the petitioner had charge of the water-closets in the Capthey should have
itol; and if the defendants relied on
and given the petitioner an opportunity to trapleaded
verse it. The demurrer, therefore,
bad, and the cause
specifies cannot be considered under it.
a

MORGAN
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DYER.

New Torh.

1813,

Johnson, 161.

9

;

9

it, a

it

it

is

it

is

if

he
Peb Citeiam. The proper course for the plaintiff,
wishes to avail himself of the objection, that the plea was
aside, and not
by motion to set
not pleaded in season,
On demurrer, this court are to judge, from
by demurrer.
the plea itself, whether
sound in form or substance, and
not whether
was put in within the regular time for pleading such
plea. It rests in the discretion of the court to
receive
or not, even after more than one continuance
between the time that the matter of the plea arose, and the
coming in of the plea, and this discretion will be governed
by circumstances extrinsic, and which cannot appear on the
face of the plea. (Bancker v. Ash,
Johns. Rep. 250 MorJohns. Rep. 255.)
gan V. Dyer,

Supreme Court
12

V.

McGregor.

of

AMORY

New York.

1815,

Johiison, 287.

[This was an action on the case for negligence in the
transportation of goods, and in his declaration the plaintiff alleged that on the 21st day of July, 1812, he caused
certain goods to be shipped on board defendant's ship at
Liverpool, in Great Britain, to be carried by the defendant
to New Orleans; that defendant, in consideration of cer-
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tain freight, nndertook and promised to safely carry and
deliver the goods ; that defendant did not safely carry and
• deliver them,
but by reason of his negligence the goods
were totally lost. To the declaration there was a general
"
demurrer.]
Peb Cubiam. This case comes before the court on a general demurrer to the declaration.
And the ground upon
which it has been attempted to support the demurrer is, that
the day laid in the declaration is during the existence of
hostilities between this country and Great Britain; and
that, of course, the contract set forth in the declaration is
void, being contrary to the laws of the United States. Without giving any opinion upon the validity of the contract,
was made at the time laid in the declarain point of fact,
sufficient, in this case, to say, that the day being
tion,
immaterial, the plaintiff would not be obliged to prove the
Nothing
contract to have been made on the day laid.
appears upon the face of the declaration, showing the congeneral rule, that
tract to be illegal or void. And
party cannot demur, unless the objection appears on the
face of the pleadings. And so are all the cases referred
to, and relied upon, by the defendant's counsel. In CheetJohns. Eep. 42 and Waring v. Yates, 10
liam V. Lewis,^''
appears, from the declaration, when the
Johns. Eep. 119,
suit was commenced and that the cause of action arose afThe plaintiff must, therefore, have judgment,
terwards.
with leave to the defendant, however, to plead to the declaration.
Judgment for the plaintiff.
Condensed statement of facts bj the editor.
In Cheetham v. Lewis the court said: "B7 the record in the present
appears that the action must have been commenced as early as
case,
the second Monday in November term, 1803, and that the cause of action
The action
did not arise until the 18th of November, in the same term.
to have been commenced before the cause of action
appears, therefore,
Though generally, the day may not be
accrued.
Tidd's Prae. 368.)
material, yet this must always be understood with this liinitation, that
be laid to be before the commencement of the suit."

a

L. P.

it

(1

it
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57.
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KENNON

BROTHER

WESTERN UNION
TELEGRAPH COMPANY.
&

v.

'Supreme Court of Alabama.
92

McClellait,

[Chap. 3

J.:

1890.

Alabama, 399.

As we construe the amended cotmts of

that the plaintiffs
through their agents in New York made a contract with
the defendant to transmit a message from the agents to
their principals at Salem, Alabama, with diligence and dispatch for a reward then and there paid by the agents for
the principals, and subsequently repaid by the latter to the
former; and that the defendant violated said contract in
that it missent the message and failed to transmit and deliver it to plaintiffs for several days after it received the
same for transmission and should have transmitted and delivered it. On the contract thus alleged, these plaintiffs
the complaint, they each sufficiently aver

may sue, and, if the evidence develops that they were disclosed to the telegraph company as the principals in the
contract, they may recover against the defendant.
G. C.
S 8. S. By. Co. V. Levy, 43 Am. Eep. 278 ; Hookness v. W.
U. T. Co.] 5 Am. St. 672 ; West v. W. V. T. Co., 7 Am. St.
520; W. U. T. Co. v. Broesche, 13 Am: St. 843; Daugherty
V. A.U. Tel. Co., 75 Ala. 168.
The breach alleged entitles the plaintiffs to recover at
least the reward paid by or for them for the transmission
of the message, and, eliminating this element, they would
still be entitled to recover nominal damages. W. U. Tel.
Co. V. Way, 83 Ala. 542, 562-3 ; W. U. Tel. Co. v. Henderson, 89 Ala. 510, 518; Daugherty v. A. U. Tel. Co., 75 Ala.
168, 171.

It follows that whether the plaintiffs were entitled to recover the damages alleged to have resulted to them from the
decline in the price of cotton between the time the dispatch
should have been delivered to them and the time at which
they ordered the sale of one thousand bales, the averment
being that the order would have been given upon the instant
of receiving the message, and was delayed three days in
consequence of its nonreceipt, or not, the demurrers to the
amended complaint should have been overruled.
Not only
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do those demurrers fail as a matter of law to answer the
whole complaint so as to raise any question as to the right
thereunder to recover nominal damages and the price of the
message, except in so far as to assert what we have determined to he the untenable proposition that the aotioiji proceeds in the names of the wrong parties, but they are confessedly addressed only "to so much of each of said counts,
respectively, as seeks a recovery beyond the price of the
telegram."
Causes cannot be determined by piecemeal on
demurrer. The pleader must answer the whole complaint
and for all purposes when he resorts to this mode of defense. When the cause of action is sufficiently stated to authorize a recovery, in this form of action counting on a
single breach of contract, of any damages, a partial defense,
going to a denial of the right to recover a part of the damages claimed, must be availed of and effectuated by motion
to strike out the objectionable averments, or by objections
to the evidence, and through instructions to the jury. Daugherty v. A. U. Tel. Co., 75 Ala. 168. • • •
The court erred in sustaining the demurrers to the amended complaint, and In rendering final judgment against
Said judgment is reversed and the cause replaintiffs.
manded.'*
58.
But where a pleading contains distinct matters, divisible in their
nature, as where several breaches are assigned in a count of a declaration,
or several defenses combined in one plea, the demurrer may go to any one
of the entire and distinct parts.
Douglass v. Satterlee
(1814) 11 Johna,
11
East,
565.
Lyon
Powdiek
v.
16;
(1809)
(N. Y.)

STILE

V.

FINCH.

Court of King's Bench.
CroJce's Charles

I,

1635,

381.

Action for words ; and declares, they were spoken 2 Car.
1.
The defendant pleaded not guilty; and it was found
against him.
Adam moved in arrest of judgment, that the action ia
brought for words spoken six years before the action comrnenced : so that by the statute of limitations he was barred
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of this action; and therefore the court ought not to give
judgment upon this verdict for the plaintiff.
Jones and Berkley held, that the plaintiff ought to have
judgment, because the defendant hath not pleaded the statute ; for there may be divers causes, that he could not bring
the action before this time, viz., that he was in prison, or
within age, or beyond seas, or that he had sued the defendant to outlawry, and the defendant had reversed the outlawry, and this action brought within a year' after the reversing of the outlawry (as in truth the case was) ; for then
the action is weU brought.
But Adam moved, that he should have then shewn it in
his declaration.
But it was adjudged for the plaintiff. **•
59.
And the rule is the same whether the bar of the statute appears
from the declaration or from the evidence given at the trial. If not pleaded
by the defendant it cannot be availed of. Brickett v. Davis (1838^ 21 Pick.

404;

2 Saund.

63,

note 6.

TOWNSEND

V.

JEMISON.

Supreme Court of the United States.
7

1849.

Howard, 706.

Mr. Justice Woodbtjey delivered the opinion of the court.

The original action in this case was a-sswrnpsit. Though
the declaration contained several counts, some on a special
promise and some for money paid and received, it was indorsed on the original summons, that the action was
"brought to recover the sum of $4,000 and interest at 10
per cent., paid for defendant, from 27th of January, 1840,
to Mississippi Union Bank," etc., etc.
There was a demurrer and other pleadings as to this declaration, which it is not necessary to repeat, as leave was
given to amend throughout; and on the 6th of December,
1842, a new declaration was filed, consisting of three special counts and the usual money counts, all of which must
of course be for the original cause of action.
On the 9th of December, 1842, the defendant pleaded the
general issue of non assumpsit to the whole declaration;
and, for further plea to the three special counts, averred.
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that the suit was brought to charge him for the debt of
John B. Jones, and for no other purpose, and that, there
being no evidence of his promise in writing, the suit was
barred by the statute of frauds and perjuries. To this the
plaintiff replied, that the suit was not so brought, but on
original promises made by the defendant. The latter filed
a general demurrer to this replication.
On the 12th of December the general issue joined as to
the whole declaration appears to have been tried, and a
verdict returned for $3,451.88, for which sum, at the same
term, judgment was rendered and execution issued.
Nothing further took place till June 5, 1845, when this
writ of error was brought to reverse the judgment, assigning as the ground for
that the demurrer to the replication should first have been disposed of, and that the statute of frauds pleaded in the preceding plea was a full defense to the matters alleged by the original plaintiff.
*
•
The leading inquiry, then,
enough appears in all the proceedings here to render
probable that
the issue, in law no less than in fact, was in some way
disposed of, though this
not, eo nomine, mentioned in
the record. Assuredly,
usual in this country, as a matter of practice, when there
an issue of fact and another
of law in the same action, to have the question of law heard
and decided first. Green v. Dulaney,
Munf., 518; MuU
drow V. McLellcmd,
Litt.
Co. Litt. 72 a; Com. Dig.,
Pleader, Demurrer, 22. The 28th rule for the circuit courts
accords with this, by directing that, in such cases, "the demurrer shall, unless the court shall otherwise, for good
cause, direct, be first argued and determined," because
decision on that,
one way, that
in favor of the demurrer, will frequently dispose of the whole cause, and
supersede the expense and ijecessity of a jury trial of the
other issue, as well as give an opportunity to move for an
amendment.
Tidd,
Bac. Abr., Pleas and Pleading, No.
Pr. 476; Duhery v. Paige,
T. B. 394. Yet this course
matter of sound discretion in the court rather than
being
of fixed or inflexible right,
cannot always be absolutely
See 28th Rule, ante, and
presumed to have been pursued.
cases before cited;
But as
T. E. 394; Saund. 80, n.
usual, and the defendant in this case did not file any exthere had been a refusal by the court to decide
ception, as
first on the demurrer, the presumption does not seem so
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strong that there had been a refusal or neglect to do
as that the demurrer had been waived by the defendant,
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the fact that the defendWhat fortifies these views
demurrer by the plainjoinder
never
a
to
his
procured
ant
special plea, and
tiff. As he interposed this defense in
would be material
filed the demurrer to the replication,
wanting decision on them, to get the pleadings
<Jr him,
finished. He should have moved for a joinder, or got a rule
Chit. PI. 628), and should likewise have moved
for one
final judgment
desired, before
for decision on them,
It true that some books
was rendered on the verdict.
the duty of the plaintiff to join in
appear to consider
has been tendered by the defendant.
demurrer soon after
believed, generally depends on a positive rule
But this,
of court, which may exist, to require it. 33d Eule of PracHow. 43 William's Case, Skintice for Courts of Equity,
ner, 217. And without such rule, as in this case, he may
motion to amend,
need and take time to decide on making
before joining; and the harshest penalty proper for delay
in the joinder would seem to be, that the demurrer may
be considered, when requested by the party making
Lev. 222 Skinthough no formal joinder has taken place.
then
to obtain
217.
The
omission
of
the
defendant,
ner,
Chit. 647;
joinder, to which he was by law entitled
Barnes, 143), the omission to add one himself, which
Taunt. 164, and
Ark. 180), and
sometimes permissible
decision without any joinder, as
the omission to request
he may after much delay (Skinner, 217), all appear on the
waiver of decision on the
record, and look not only like
demurrer by the defendant, but neglect of his own duties
on the subject. A waiver of a demurrer often takes place,
Tidd, Pr. 710
East, 135
and is, by law, permissible.
Bibb. (Ky.) 12; Burr. 321;
St. 1181. Quilihet renwrirThe want of a decitiare potest jure pro se introducto.
sion would, in this aspect of the subject, seem to be by his
own consent; and consensus tollit errfirem. The course of
the defendant appears to have been, practically and subnot formally, an abandonment of
stantially,
wish for
decision
on
the
See
demurrer.
cases
of this
any separate
kind. Wright et al. v. EoUingsworth,
Pet. 165 Bac. Abr.,
Error,, K.,
Vaiden v. Bell,
Rand. (Va.) 448; Patrick v.
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Conrad, 3 A. K. Marsh. (Ky.) 613; 2 Id. 227; Casky v.
January, Hard. (Ky.) 539. As a plea of the general issue,
while a demurrer is pending undisposed of, is considered
a waiver of it Gohh v. Ingalls, 1 111. 180.
•
•
•
It strengthens these conclusions, that the original
defendant seems to have long acquiesced in what he now
excepts to — that he does not appear to have asked for a
decision on the demurrer, to have made any complaint at
the time of the demurrer not being decided, to have filed any
motion about
offered any bill of exceptions, or even
brought any writ of error, till after the lapse of nearly
three years.
So much as to the waiver of the demurrer.
the demurrer was not, in truth, waived or withdrawn
But
by the defendant, or cannot be now so considered, from
all which appears on the record, the presumption from all
evident, that the demurrer and special plea were actually

it

decided on by the court, and the omission to enter
on the
record may be cured by the statute of jeofails. Such a decision would have been its ordinary and proper course of
proceeding.
•

•

We think that the judgment below must be af-

firmed.

HALE

V.

Supreme Court
22

LAWEENCE.
of

•

New Jersey.

1849,

New Jersey Law, 72.

is

"It

is

These were actions in trespass, brought in this court.
The defendant in each of these causes, having pleaded
specially in justification of the alleged trespass, the plaintiff demurred to the plea. The demurrer was overruled by
this court, and judgment rendered for the defendant.
The
cause having been removed into the court of errors and
appeals, the judgment below was there reversed, at October term, 1848, and the record remitted to this court. The
entry of the judgment and the remittitur
in the following
words:
ordered and adjudged, that the said plea of
the said defendant, in manner and form aforesaid by him
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above pleaded, and matters therein contained, is not sufficient in law to bar or preclude the said plaintiffs from having or maintaining their aforesaid action against him, the
said defendant. And it is further ordered and adjudged,
that the record and proceedings therein be remitted to the
said Supreme Court, to the end that the said court may
proceed therein according to law. On filing the remittitur
in this court on the first day of November, in October term,
1848, the following rule was entered on the part of the
plaintiffs:
"On reading and filing remittiturs from the
court of errors and appeals in the above causes, respectively, it is ordered, that a writ of inquiry, to ascertain the
plaintiff's damages, issue in said causes, respectively, imless the defendant amend his plea within thirty days after
notice of this rule. ' ' On the 30th of November, the defendant filed, in each case, the general issue and two special
pleas in bar. The plaintiff, after the expiration of thirty
days, sued out a writ of inquiry, treating the pleas filed by
the defendant as a nullity. The defendant now moved that,
the pleas so filed do stand as pleas of record duly filed in
the said suits, and that the order of this court for writ of
inquiry, and the proceedings thereon, be vacated and set
aside.
The Chief Justice delivered the opinion of the court.
The material question is, whether the defendant is entitled to plead anew, or is limited to an amendment of tiie
plea originally filed. Upon the solution of this question may
depend, at least to some extent, the regularity and validity
shall consider the defendant's
of the order of this court.
claim to this indulgence, and the power of this court to
independent of the rule itself, and of all the extragrant
circumstances
which, upon the argument, were relied
neous
upon as affecting the rights of the parties.
filed
Upon general principles, wherever a demurrer
in good faith or for the purpose of settling a question of
law involved in the controversy, justice requires that, upon
the decision of that point of law, either party should be
permitted to amend his pleadings, in such mode as to present for determination the substantial cause of action, or
not
the real ground of defense. The object of pleading
to defeat, but to advance the ends of justice; not to destroy,
but to protect the substantial rights of parties. In accordance with this clear and obvious principle, courts of justice

is

is

it,

I
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have manifested great and increasing liberality in allowing
amendments after demurrer. By the ancient practice, indeed, no amendment was permitted after demurrer without
consent, upon the principle, that where a party had staked
his rights upon a point of law, he was bound to abide by
his election.
In delivering the opinion of the court in
Bramah v. Roberts (1 Bing. N. C. 481), Tindal, C. J.,
said, "The law of Westminster Hall,
believe ever siuce
it stood in the place in which it now stands, has been, that
if a party thinks proper to rest his defense or his case upon
a point of law raised upon the record, he must either stand
or fall upon the point raised." And when the strictness
of the ancient rule began to relax, it was gradually and with
reluctant steps. It was at first required that the amendment should be made only while the pleadings were in paper,
before the argument of the demurrer, next before the opinion of the court had been pronounced, and at length, before
the judgment had been rendered.
In modem practice,
however, it is well settled, in accordance with sound principle, that amendments may be made even after judgment
upon demurrer, whenever the substantial ends of justice
Such is the law of this court. The subrequire it.
ject was fully and ably investigated by Chief Justice HornBLowEB on more than one occasion, and settled by the unanimous judgment of the court.
'Leave to amend, it is true, is not a matter of right, but
Where, howrests in the sound discretion of the court.
ever, the demurrer appears to have been filed in good faith,
and there has been no verdict upon an issue of fact, leave
to amend is granted very much as a matter of course,
wherever it is material to the cause of action or to a substantial defense.
In the present case the defendant justified under authority of a statute, which in its terms, at least, was a clear
authority for the commission of the alleged trespass. The
plea was filed in good faith. It was held by this court a
valid bar to the action. There has been no affection of
delay on the part of the defendant; on the contrary, very
unusual concessions have been made on his part to expedite the cause. Under these circumstances had the demurrer been sustained, and the plea adjudged insufficient by
this court, the court by its well-settled and uniform course
of practice would have permitted the defendant to plead

I
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anew, either by amending the plea demurred to, or by adding such new pleas as might be deemed material to the defense.

But have the court the power, in the present position of
the case, to order an amendment? The single issue between
the parties was upon a general demurrer to the defendant's
plea in bar. This court overruled the demurrer, and gave
judgment for the defendant; upon writ of error that judgThe power
ment was reversed, and the record remitted.
of this court now to permit an amendment depends upon
the character of the judgment rendered in the court above.
Upon a demurrer to a plea in law, or to any other pleading in chief, the judgment is final; final,
mean, not as
from a judgment interlocutory, but
contradistinguished
final, as it is conclusive of the question at issue. And in
this sense the judgment is equally final, whether it be for
the plaintiff or for the defendant, or for or against the demurrant. Its conclusive effect cannot be avoided, except
The principle is
by opening or avoiding the judgment.
Gotjld:
thus clearly stated by Judge
"When the demurrer
is joined on any of the pleadings in chief, as on the declaration, plea in bar, or other pleading which goes to the
action, the judgment is final, i. e., if for the plaintiff, it is
quod recuperat, if for the defendant, it is quod eat sine die.
So that on demurrer to any of the pleadings which go to
the action, the judgment for either party is the same as
it would have been on an issue in fact joined upon the same
pleading, and found in favor of the same party. Gould's
PI. 477, § 42. See, also, Ferrers v. Arden, Cro. Eliz. 668 ;
S. C. 6, Coke, 7; Hitchin v. Campbell, 2 Wm. Bl. B. 831;
Baa Ab., Pleas & Pleadings, 1, 13; 2 Arch. Prec. 298-9.
And upon error brought from a judgment upon demurrer, regularly the judgment is in like manner final and
conclusive. If error be brought by the plaintiff below, and
the judgment be affirmed, it is simply a judgment of affirmance. If it be reversed, the court of error shall give such
judgment as the court below ought to have given. The regular judgment of the court of errors in such case would be,
that the judgment below be reversed; that the plaintiff
recover his debt or damages, and that the record be remitted, to be proceeded in according to law.
the action
were debt, the judgment would be technically a final judg-
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ment, not interlocutory; and no remittitur would be necessary, except for the purpose of having execution. But the
judgment of the court of errors upon a demurrer, in an
action sounding in damages, though interlocutory merely,
is equally as conclusive upon this court and upon the rights
of the parties as if the action were debt, the judgment final,
and no writ of inquiry needed.
It is true that courts may and do permit pleadings to
be amended after judgment upon demurrer. But this end
is attained either by not permitting the rule for judgment
to be entered, or if entered, by vacating
or by treating
the pleading and the judgment upon
as
nullity, and in
theory at least,
not in fact, striking
from the record.
The court may thus deal with its own judgment, but by
what authority shall
thus deal with the judgment of anam aware that in The TJtica Ins. Co. v.
other tribunal?
Scott,
Cowen, 606, the Supreme Court of the state of New
York held that an amendment might be made upon
remittitur after judgment in error upon a demurrer. "With
due submission to that learned tribunal,
am unable to assent to the conclusion of the court, or to the reasons upon
founded.
The court of errors in that case had
which
not only reversed the judgment below, but had rendered
judgment for the plaintiff upon the demurrer
Cowen,
It
must
be
that
the
case
admitted,
an
therefore,
727).
authority directly in point in support of the broad position, that this court may amend, even after judgment on
demurrer in the court above . But, so far as
am aware,
will be seen (say the
solitary one.
the authority
court), by consulting the authorities, that courts have of
late not confined themselves to cases where proceedings may
be said to be in paper, but they have been guided by the
question, whether substantial justice requires the amendthe proceedings
ment, at whatever stage
may be
broad.
certainly
The
last
too
It
proposition
moved."
admits, at least, of some qualifications, one of which,
apthe very case under consideration.
It can only
prehend,
be predicated with truth of proceedings before the same
court while they remain sub potestate legis. The authorihave been able to consult them, do
ties, at least so far as
not show that an inferior tribunal has the power to vacate
superior tribunal, in order to
or avoid the judgment of
let in an amendment of pleadings.
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Upon a reversal of judgment npon demurrer,
the court of errors may at their discretion, permit the pleadings to be amended, or they may remit the proceedings to
Of the
be amended at the discretion of the court below.
amendments
such
power of the court of errors to permit
after reversal upon error, there can be no doubt. The judgment below being reversed, there can be no objection in
point of principle to the amendment, and there are authorities to support the practice. Hall v. Snowhill, 2 Green, 21 ;
Pease v. Morgan, 7 John, R. 468; Stokes v. Campbell, 5
•

•

Cowen, 21.

What, then, was the judgment of the court of errors!
By the remittitur, it appears that the entry of the judgment

"It

in the minutes is as follows:
is ordered and adjudged,
that the said plea of the said defendant, in manner and
form aforesaid by him above pleaded, and the matters therein contained, are not sufficient in law to bar or preclude the
said plaintiffs from having or maintaining their aforesaid
action against him, the said defendant; and it is further
ordered and adjudged, that the record and proceedings
therein be remitted to the said Supreme Court, to the end
that the said Supreme Court may proceed therein according to law." * * * The court of errors, as we have
seen, may, after reversal, either have rendered judgment
upon the demurrer in favor of the plaintiff, thereby barring all amendments, or they may have simply remitted the
record to this court, designedly leaving the judgment open,
to permit this court to order an amendment or not, at their
discretion. In the absence of any information to be derived
from the entry,
cannot pronounce the omission a clerical
error ; but am bound to conclude that no final judgment was
pronounced, or designed to be pronounced, by the court
above, but that the matter was left open for the further
action of this court. This view of the case is supported by
the fact, that it is in accordance with a very usual, if not
general practice of the court of errors of this state. It is
strongly corroborated, moreover, by the fact, that the counsel of the plaintiff in error, upon the return of the remittitur, ruled the attorney of the defendant to amend his
plea, which would not have been done if the court above
had rendered judgment for the plaintiff.

I
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I am,

therefore, of opinion that the defendant is entitled
to leave to plead anew, and that the pleas already
filed do
stand as the pleas in this cause, without prejudice
to any
question that may be raised touching their validity.
The

motion is granted upon the payment by the defendant of
the plaintiff's costs upon the demurrer in this court,
and
also in the court of errors, I am further of opinion that
the rule entered in the minutes of this court, at the term of
October, 1848, for a writ of inquiry, was improvidently
entered, and must, together with the writ of inquiry, and
aU proceedings thereon, be vacated and set aside, with
costs. Let rules be entered accordingly.*®
60.
The rule is the same whether the demurrer he general or special.
This was decided in State of Maine v. Peek
(1872) 60 Me. 498, where
the court said:
"Every special demurrer includes a general one, for under
the former 'the party may, on the argument, not only take advantage of the
faults which his demurrer specifies, but, also, of all' such objections in substance, as regarding the very right of the cause, as the law does not require
to be particularly set down.' Stephan on PI. 141, 142; Bouvier's Law Diet.,
In one just as much as in the other the party has his option
'Demurrer.'
•
•
•
to plead or demur, and must be equally bound by his election.
A
special demurrer raises a question of law just as much as a general one,
and there is no exception to the rule as laid down, that where there is
an issue of law upon a, plea 'which goes to the action' thp judsment wUl

b«

final."

TROW

V.

MESSER.

Supreme Judicial Court of New Hampshire.
32

1855.

New Hampshire, 361.

The action was assumpsit, brought by Messer to recover
of Trow the sum of $18 ; being one half the expense of dividing and building a partition fence between the parties
in Springfield, in the county of Sullivan. The defendant

filed a plea in abatement to the jurisdiction of' the court,
alleging in substance that the cause of action accrued in
Sulliyan county; that less than $13.33 was due, if anything,
and therefore the case was within the jurisdiction of a
justice of the peace in that county, and not within the jurisdiction of the common pleas for this county. The defendant was described in the writ as of Sunapee, and the
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plaintiff of New-London. The plaintiff demurred specially
for causes assigned, and prayed judgment that the defend-

The court sustained the deant might answer further.
murrer, and thereupon judgment was rendered for the
plaintiff for $18 debt, and $10.83 costs, upon which execution issued, which has been collected of the defendant.
The error assigned was, that judgment had been rendered
for the plaintiff for debt and costs, whereas by the law of
the land it ought to have been that the defendant answer
further.
Burke, for the plaintiff in error.
In the original action the judgment should have been respondeat ouster, instead of being that the plaintiff recover
his damages and costs. The authorities relied upon are
Whitford v. Flanders, 14 N. H. 371; Barker v. Forest, 1
Strange, 532 ; Bowen v. Shapcott, 1 East, 542.
FowLEE, J. : The authorities are clear, distinct and uniform, that the judgment for the plaintiff, in an issue of law,
lipon a demurrer to a plea in abatement, must be that the
defendant answer over, and not that the plaintiff recover
damages and costs. The reason is, because every man shaU
not be presumed to know the matter of law, which he leaves
Howe's Practice, 215; 2
to the judgment of the court.
Saunders, 210, g. n. 3; Eichorn v. LeMaitre, 2 Wils. 367
Onslow V. Smith, 2 B. & P. 388.
•

•••••••••

Judgment reversed.

CUSHMAN

V.

SAVAGE.

Supreme Court of Illinois.
20

Illinois,

1858,

330.

Bbebse, J,: In this ease there was a plea in abatement
of the jurisdiction of the court, the plaintiff residing in La
Salle, and the defendant in the county of Cass. To the
plea the plaintiff demurred, and it was overruled, and the
court granted plaintiff leave io reply.
This was erroneous. After a demurrer to a plea in abatement has been overruled, it is not regular for the court
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to grant leave to reply; for a judgment for the
defendant,
on such a plea, whether it be on an issue of fact or of
law,
is, that the writ be quashed. Tidd's Practice, 642; 1 Ch.
PI. 501; Motherell v. Beavers, 2 Gilm. 69; McKmney v.
Pennoyer et al., 1 Scam. 319; Eddy et al. v. Brady, 16 111.

The case will be remanded to the circuit court of La
SaUe, with instructions to abate the writ.
Judgment reversed.

TYLER

V.

HAND.

Supreme Court of the United States.
7

1849.

Howard, 572.

Mr. Justice Wayne delivered the opinion of the court.
This suit was brought upon ten bonds payable to Martin

a

it,

Van Buren, President of the United States, and his successors in ofSce, for the use of orphan children provided for in
the nineteenth article of the treaty with the Choctaw Indians of September, 1830.
The principal and interest due upon the bonds are demanded, and the plaintiff in the action, John Tyler, sues
as successor of Martin Van Buren and trustee for the orphan children.
The defendants have demurred to the plaintiff's declara^
tion, pursuing the usual form of a general demurrer, and
have added thereto several special causes of demurrer.
There is a joinder in demurrer. Upon these pleadings,
the court below sustained the demurrer of the defendants.
It is that judgment which is now before this court by the
writ of error.
In our opinion, there is error in the judgment. We shall
with an order to the court below to enter up
reverse
final judgment for the plaintiff.

Having disposed of the fourth and fifth special causes of
demurrer, we will now inquire, in their order, whether or
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this suit."
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This cannot justify the judgment, because
case the plaintiff
demurring in abatement. In such
entitled to final judgment.
If the matter of abatement

is is

is

is,

not the judgment which was given can be sustained upon
either of the other alleged grounds.
The first
"That there
no sufficient averment in the
proceeding^ showing the citizenship or place of abode of
the plaintiff, or that he is, by reason of the nature of his
place of abode and citizenship, entitled by law to maintain

be

is

5

if

it

a

a

a

is

is

a

a

it

a

is

a

it

it

a

is

it

if

it

is

2

is

it

if

it

a

it

it

it

extrinsic, the defendant must plead it. If intrinsic, the
of themcourt will act upon
upon motion, or notice
But
selves.
{Dockminiqite v. Davenant, Salk. 220).
does not follow, because
demurrer in abatement cannot be
available for the defendant, that
to be rejected altotendered in proper time. It
gether from the pleading,
will be received, but beiog erroneously put in,
entitled
the plaintiff to final judgment, so that for this reason the
judgment of the court below would have to be reversed.
Perhaps the best exposition of this point of pleading
that given in Furniss et al. v. Elanywhere to be found
lis cmd Allen, in
Brock. 17, by Chief Justice Makshall.
He says, "The cases quoted to show the demurrer
not
good, do not show that even in England
ought not to be
received,
tendered in proper time. In
Bac. Abr. 459,
said if a defendant demur in abatement, the court
will, notwithstanding, give a final judgment,- because there
demurrer in abatement. This does not prove
cannot be
that the demurrer shall be rejected, but that
shall be received, and that the judgment upon
shall be final.
A
judgment on a plea in abatement, or on demurrer to a plea
in abatement,
not final, but on demurrer which contains
matter in abatement
shall be final, because
demurrer
of
the
partake
cannot
character of
plea in abatement.
Salk., 220,
quoted by Bacon, and
to the same purport,
indeed in the same words.
These cases show that a demurrer, being in its own nature
plea to the action and beplea to the action, shall not be considing even in form
plea in abatement though the special cause alered as
leged for demurring be matter of abatement. This court
will disregard these special causes, and, considering the
demurrer independently of them, will decide upon
as
they had not been inserted in it." And then the Chief Justice adds, in respect to the particular case then in hand, that
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"these cases go far to show that the court would overrule
the demurrer, and decide the cause against
the party demurring, not that it should be expunged from the pleadmgs

"

Section

2.

Genebal and Special Dbmtteebbs.

ANONYMOUS.
Court of Kings Bench.
3

1704.

Salheld, 122.

C. J, : There were special demurrers at common Imu, but they were never necessary but in cases of
duplicity, and therefore they were seldom practiced; for
as the law was then taken to be upon a special demurrer,
the party could take advantage of no other defect in- the
pleading, but to that which was specially assigned for cause

Per Holt,

of his demurring.
2.
But upon a general demurrer he might take advantage of all maimer of defects, that of duplicity only excepted; and there was no inconvenience in such practice,
for the pleadings being at bar viva voce, and the exceptions
taken ore temis, the causes of demurrer were as well known
upon a general demurrer as upon a special one; therefore
after the Eeformation, when the practice of pleading at
bar altered, the use of general demurrers stiU continued,
and thereby this public inconvenience followed, that the
Darties went on to argue a general demurrer not knowinsr
what they were to argue, and this was the occasion of making the statute 27 Eliz,, by which it is enacted, that the
causes of demurrer should be known in all cases, and this
was restorative of the common law.

au

P.

14
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OmO AKD MISSISSIPPI EAILWAT COMPANY

THE PEOPLE

ex

Supreme Court of Illinois.
149

Illinois,

3

v.

rel.

1894,

663.

This was an action of debt, brought in the name of the
People, for the use of Wallace Van Gilder, against the Ohio
and Mississippi Eailway Company, to recover a penalty
for an alleged violation of section 68, chapter 114, of the
statute, which provides that "every railroad corporation
shall cause a bell of at least thirty pounds weight, and a
steam whistle, [to be] placed and kept on each locomotive
engine, and shall cause the same to be rung or whistled by
the engineer or fireman at the distance of at least eighty
rods from the place where the railroad crosses or intersects any public highway, and shall keep ringing or whistling untU such highway is reached."

**********

Mr. Justice Ceaig delivered the opinion of the court.
It will be observed that the demurrer in this case was
special, and while the declaration may be good in substance,

is,

*

it,
is

yet, under the rules of pleading, if it was technically defective the judgment overruling the demurrer was erroneHere it is averred that the defendant, on a certain
ous.
day, propelled a certain engine, with a certain train of cars
What time
attached thereto, across said public highway.
this
in
what
direction
day
occurred,
the
the
train was
in
running, or whether it was a freight or passenger train,
Suppose twenty or
is not disclosed by the, declaration.
thirty trains cross this highway in different directions every
day; how could the defendant know, from the averments
of the declaration, which one of the trains plaintiff would
attempt to prove had violated the law? And if it could
not ascertain this fact from the averments of the declaration, how could the company be prepared with evidence to
Chitty on Pleadmeet the charge made in the declaration?
ing (vol. 1, page 232) says: "A general statement of facts
which admits of almost any proof to sustain
objec* *
The principal rule as to the mode of
tionable.
that they must be set forth with cerstating the facts
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bainty, by wMcli terms is signified a clear and distinct statement of the facts wliich constitute the cause of action or
ground of defense, so that they may be understood by the
party who is to answer them, by the jury who are to ascertain the truth of the allegations, and by the court who are
to give judgment."
In Cook v. Scott, 1 (xilm, 333, this
court held: "The province of the declaration is to exhibit
upon the record the grounds of the plaintiff's cause of action, as well for the purpose of notifying the defendant of
the precise character of those grounds as of regulating his
own proofs." The averments in plaintiff's declaration did
not conform to the rule indicated. The plaintiff knew when
this action was instituted what kind of a train had violated
the statute, the direction it was running, and about the hour
it crossed the highway, and it is imposing no hardship
whatever upon a plaintiff to require those facts to be averred
in the declaration, so that the defendant may come prepared to meet them.

We think the declaration was defective, and the court
erred in overruling the demurrer. The judgments of the
appellate and circuit courts will be reversed, and the cause
remanded.

Judgment reversed.

SPENCER

v.

SOUTHWICK.

'Supreme Court of New York.
9

Kent, C.

J.

{absente

1812,

Johnson, 314.
Spbnceb,

J.)

delivered the opinion

of the court.
, . ..«
.
The gist of the libel consists m charging the plamtifi
with hypocrisy, and a want of fidelity in this trust, as a
senator, in effecting the incorporation of the Manhattan
company, in which he was largely and profitably interested.
The plea in justification of the charges states, that the plaina

a senator at the time

it,

of the passage of the bill, and
and was, at the time,
that he advocated and supported
largely interested in its stock, and on which he made great

tiff was
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profit; that he knew that the bill contained a clause giving
power to institute a bank, and that only a very small portion of the legislature, not exceeding ten in number, knew
of that fact, and that the plaintiff had good reasons to believe that he well knew that a large majority of both houses
were totally ignorant of the fact, and that he did not disclose and make it known to the senate.
To this plea the
plaintiff put in a general demurrer, and the question is
whether the facts in the pleas are not sufficiently averred,

a

I

it,

and whether they do not amount to an answer to the whole
We cannot perceive
charge contained in the declaration.
any charge in the libel to which the plea is not a substantial
answer, provided the plaintiff's knowledge that the legislature was ignorant of a banking power lurking in the bill
be sufficiently averred.
That knowledge is averred only by way of argument and
inference, and not directly, and the plea would, therefore,
have been bad on special demurrer.
A plea should be a
But an argustatement of facts, and not of argument.
mentative plea is good on general demurrer.
(Com. Dig.
Tit. Pleader, E. 3. Bac. Abr. tit. Pleading, 1, 5 in notis).
The plaintiff's knowledge, in this case, is argumentatively
stated. Certainly to a common intent is sufficient in a special plea; and certainly even to a certain intent, according
to Mr. Justice Bullee, means that which, upon a fair and
reasonable construction, may be called certain, without recurring to possible facts; for when words are used which
will bear a natural sense, and also an artificial one, or one
to be made out by argument, or inference, the natural sense
shall prevail. (Bullee, J., in King v. Lyme, Doug. 159, and
Dovaston v. Payne, 2 H. Bl. 530.) It is possible that the
plaintiff might have had good reasons to believe, and yet
not have believed; and that he might have had good reasons to believe that he well knew, and not have well known,
or even imperfectly known, the truth before him. The force
of any impression to be made upon the mind, from the
operation of good reasons to be presented to
will undoubtedly depend, in some degree, upon the character and
discipline of that mind, and the existence of passions and
biases which may impede or facilitate the progress of truth.
But cannot conceive that any person of a sound and intelligent understanding can have good reasons to believe
fact, and yet not feel and act under
that he well knows

2]
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is

a

it,

the influence of that impression. To a common intent, and
upon a reasonable construction, that averment charges the
plaintiff with knowledge of the fact, not, indeed, directly,
but argumentatively. When a man has good reasons to
believe that he well knows a fact, it amounts io notice of
the fact sufficient to charge him with a knowledge of
and to hold him responsible, not only as
moral agent, but
in law, for the consequences of such knowledge.
The court are, accordingly, of opinion, that the defendant
entitled to judgment, with leave, nevertheless, to the
plaintiff to withdraw his demurrer and reply, on the usual
tenuB.

Judgment for the defendant.

Supreme Court
18

Lewis,

V.

of

SMITH

LATOUB.

Pennsylvania.

18S2,

Pennsylvania State, 243.

J.:

2

a

is

it

is is

1

is

a

a

a

is

is

if

a

if

if

a

a

Where the facts set forth in
declaration
or plea do not, in any form in which they may he stated,
constitute good cause of action in the one case, or a valid
defense in the other, the parties may,
they prefer that
course, contest the facts in the first place before the jury,
and afterwards call for the judgment of the court upon them
as foimd and set forth upon the record. But
the objecnot
the
substance, but go merely to the form
tions touch
in which the facts are set forth, this course cannot be pursued. He that stands upon matters of form has
slippery
he slips at the time when the law requires
footing; and
him to stand, the objection
cured by his own inattention
to the very matter which he charges upon his adversary.
It assuredly very late in the day to announce, in decision of the highest court in the state, that duplicity in
declaration, and defects of form in setting forth
good
cause of action, cannot be taken advantage of after verdict
cause for special demurrer only,
Tidd, 647,
The first
the
826.
Tidd,
verdict,
last
cured
The secby
and the
informal. But we can readily pertrue,
ond count,
formal declaration-.
ceive therein the elements from which
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containing a good cause of action miglit have been conThe defendants below are therein charged with
strued.
fraudulently obtaining goods from the plaintiff below bypretending and asserting that they would pay the value,
in a note against McMillan, which, it is in effect averred
they knew to be worthless.
After verdict, we may understand this declaration as containing the averments that the
defendants represented the note of McMillan to be good and
valuable; that they knew at the time that this representation was false ; that they intended, by means of this falsehood, to defraud the plaintiff; and that they thereby siicThese facts,
ceeded in fraudulently obtaining his goods.
properly set forth, constitute a good cause of action.

MUTUAL LIFE

MASSACHUSETTS

COMPANY

v.

KELLOGG.

Supreme Court of Illinois.
82

INSUEANCE

Illinois,

1876.

614.

Mr. Justice Dicket delivered the opinion of the court.
This is an action of assumpsit, by Walter B. Kellogg,
upon a life insurance policy issued to Henry H. Kellogg
on July 27, 1868, insuring the life of Henry for the term

years (beginning at noon of the day of the date of
the policy), in the amount of $1000, payable 90 days after
proof and notice that he had attaiaed the age of 45 years,
or died prior to attaining that age; the sum insured in the
latter contingency being for the benefit of "Walter, the father of the assured. The policy is set out in haec verba in
the bill of exceptions.

of

•

23

Judgment by default was entered at the return term.
•

•

After this, and before the assessment of damages, the
defendant, by attorney, appeared and moved to set aside
The motion was overruled, and, on the asthe default
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sessment of damages, the policy of insurance, only, was
given in evidence, and to this defendant objected, and excepted to the ruling of the court in receiving the same in
evidence. The court assessed the damages at $1,009. Defendant then moved in arrest of judgment.
This motion
was overruled and final judgment entered for damages and
costs, and defendant appealed to this court.
•

••• ••••••

Appellant contends that the declaration is defective for

want of an averment of an unconditional promise to pay
In declarations in assumpsit, where the instrumoney.
ment sued upon does not contain an unconditional promise
to pay money, the pleader, usually, after stating the conditional undertaking, the happening of the condition, proceeds to say that defendant thereby became liable to pay,
and thereupon "undertook and promised," etc., but this is
a mere matter of form, and the failure to do so cannot be
questioned upon general demurrer or motion in arrest, or
on error. It is sufficient, except on special demurrer, that
the pleader has stated distinctly that which, if proven, will
sustain the action. This is done in this case. The making
of the policy, the conditions of contract, the performance
of all conditions he is bound to show were performed, and
the happening of the contingencies upon which defendant
becomes liable to pay, and the failure of defendant to so
pay, are all set out in this declaration.
We cannot commend this declaration as a model of artistic pleading, but its imperfections are not such as to re•
•
•
quire a reversal of this judgment.

EOACH

V.

SCOGIN.

Supreme Court of Arkansas.
2

J.,

1840.

Arkansas, 128.

delivered the opinion of the court.
The only question presented for the consideration of this
court is as to the correctness of the decision of the court
below in sustaining the demurrer.

Dickinson,
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The defendant in this instance has wholly disregarded
the 60th sect;ion of the Rev. Ark. Stat, p. 627, under thp head
of Practice at Law, which requires that when any demurrer
shall be filed in any action, and issue joined thereon, the
court shall proceed and give judgment according as the
very right of the cause and matter ia law shall appear,
without regarding any defect or other imperfection in the
process or pleading, so that sufficient appear in the pleadings to enable the court to give judgment according to the
very right of the cause, unless such defect or imperfection
be specially expressed in the demurrer;*^ therefore, upon
the principles decided at the present term of this court, in
the case of Davis v. Gibson, 2 Ark. 115, we must consider
it a general demurrer, and the only question presented

for our decision is, whether the plaintiff has stated and
set forth a sufficient cause of action to be legally entitled to
The declaration contains two counts, and each
a recovery.
one is founded on a promissory note executed on the first
day of February, 1839, to the plaintiff, by which the -defendant acknowledges himself to owe said plaintiff the sum
of three hundred and thirty dollars and eighty-four cents
in good cash notes, and alleging that the same remain due
and wholly unpaid by the defendant. These facts are sufficient in law to entitle the plaintiff to a recovery and are
pleaded in the declaration with sufficient certainty; while
the defendant has omitted to state in his demurrer in what
respect the declaration is defective or imperfect, and unless such defect or imperfection is so stated and set forth,
this court is not authorized to regard it.
Wherefore, the opinion of this court is, that the judgment of the court below in sustaining the demurrer to the
61.
This is a substantial re-enactment of the statute 27 Eliz. Cap. V, $ 1,
which provided "That from henceforth, after demurrer joined and entered
in any action or suit in any court of record within this realm, the judges
shall proceed and give judgment according as the very right and cause of
the matter in law shall appear to them, without regarding any imperfection,
defect or want of form in any writ, return, plaint, declaration,
or other
pleading, process, or course of proceeding whatsoever, except those only
which the party demurring shall specially and particularly set down and
and that no judgment to be given
express together with his demurrer;
shall be reversed by any writ of error, for any such imperfection,
defect
or want of form as is aforesaid, except such only as is before excepted."
This statute of 27th Elizabeth was given so technical a construction, in
the matter of what should be deemed substance and what form (see Heard
Hob. 232) that another statute, 4 Ann. Cap. XVI,
V. Baskerville,
1, was
enacted wherein it was provided that a number of defects, previously held
to be matters of substance, should thenceforth b« deemed matters of foia
only.

J
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plaintiff's

declaration is erroneons, and that the same
onght to be reversed with costs, and this case be remanded
to the Hempsted Circuit Court for further proceedings to
be had therein, not inconsistent with this opinion.

BRADBUEY

v.

TARBOX.

Supreme Judicial Court of Maine.
95

1901,

Maine, 519.

Emery, J.: This action was begun December 14, 1900.
While it was pending the defendant obtained a certificate
of discharge from his debts from a state court of insolvency, January 14, 1901. • • * The defendant filed a special plea in bar after withdrawing all other pleas by consent. This special plea, therefore, is the only plea filed and
its sufficiency is challenged by a demurrer.
By electing to make his defense in this manner the defendant subjected himself to the rules governing special
pleas in bar and was bound to make his special plea conform
to those rules. They apply with as much strictness to a
special plea of a discharge iu insolvency as to any other
special plea. Frary v. Dakin, 7 Johns. 75; Frost v. Tibbetts, 30 Maine, 188. The plea must state facts and not

of law.

It

must show affirmatively, by
allegations of fact within itself, that the discharge is valid,
that it is granted by a court having jurisdiction and upon
due proceedings, and that it bars the debt sued for. All
such as would
these allegations must be issuable, that
traversed.
present an issue of fact for a jury
Tried by this rule this plea seems faulty in one respect
at least. The discharge does not bar the debt sued for
debt created by the fraud or embezzlement
the latter was
of the insolvent, or was for necessaries furnished to the
debtor, or his family, within thirty days of the commenceThe plea should have distinctly alment of proceedings.
leged that the debt sued for was not created by either circumstance. Frost V. Tibbetts, 30 Maine, 188. As to this,
that the debt sued for "ia
the only allegation in the plea
by said chapter 70, R. S., excepted from
not debt which

is

a

is

a

if

if

is,

mere conclusions
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the operation of the defendant's discharge in insolvency."
This is a statement of a conclusion of law, not an allegation

of fact. A traverse of that statement would not present
an issue of fact for the jury. What debts the statute exempts from the discharge is a question of law. Whether
a debt was created by fraud, or was for necessaries, is a
question of fact, but it must be alleged and traversed as a
question of fact before it can be tried by a jury.
In Frost v. Tibbetts, supra, 30 Maine, 188, the plea described the plaintiff's claim and averred that it was barred
by the discharge. On a general demurrer to the plea the
defendant argued that this allegation negatived the debt
The court, however, adbeing one of the excepted classes.
judged it to be insufficient for that purpose. The language
used in this plea is no more than a paraphrase of that in
Frost V. Tibbetts. It means no more than that the discharge barred the debt— a mere conclusion of law.
As held in Frost v. Tibbetts, the general demurrer reaches
tliis fault, it being a lack of necessary allegation. Though
the plaintiff is said to have "demurred specially," his
demurrer was general as well as special and is available as
Chitty's PI. (16th Am. Ed.) 696; Burnet v. Bisco,
such.
4 Johns. 235.
The fault may seem very technical, but it
is a fault under the rules, and as it has been exposed by
demurrer it must be corrected. This the defendant can do
upon the payment of costs from the time the demurrer was
filed.
Exceptions sustained. Demurrer sustained.

BROWN

V.

JONES.

Court of Appeals of Maryland.
10

Gill and Johnson,

1839.

334.

[This was an action of debt, brought by Jones, as administrator of Peter Earther, deceased, upon a writing obligatory wherein defendant's intestate acknowledged himself
indebted to the said Peter Earther in the sum of one hundred pounds current and lawful money of Pennsylvania.
The defendant filed a special demurrer to the declaration,
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on the sole ground that the plaintiff had not made sufficient
proi'ert of his letters of administration. The court overruled the demurrer. Appellant argued that this demurrer
should have been sustained not only upon the ground specified therein but also upon two other grounds, not specified.
The court of appeals held that the demurrer was not well
taken on the ground specified, and then proceeded to discuss one of the grounds not specified, as follows:]"''
Stephen, J. : "We think that the third objection is fatal
to the plaintiff's right of recovery.
Upon that point (the
second point of the appellant in his statement), upon the
authorities adduced, there seems to be no ground to doubt.
It was essentially necessary to aver in the declaration, the
value of the Pennsylvania money, for which the suit was
brought. Our courts cannot take notice judicially of the
value of foreign coin; and therefore, where such a suit is
brought for a foreign currency, the value ought to be
averred in the declaration, or the defect will be fatal on
general demurrer, the office of which the special demurrer
performed in this case, as well as that for which it was
This principle of pleading, and
designed by the pleader.

the necessity for such an averment, were fully sustained
by the authorities referred to in the course of the argument. We, therefore, think that the judgment of the court
below was erroneous, and ought to be reversed.
Judgment reversed and procedendo awarded.
62.

Condensed statement

of facts by the editor.

HUMPHEEY

V.

WHITTEN.

Supreme Court of Alabama.
17

1849.

Alabama, 30.

Trover by the defendant against the plaintiff in error
for the conversion of a horse. The defendant was declared

against by the name of James Humphreys and filed as a
plea "that he now is and always was called and known by
the name of James Humphrey, and not James Humphreys,
as by the plaintiff's writ is supposed: wherefore he prays
judgment of said writ that the same be quashed." To this
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plea, which was sworn to by the defendant, the plaintiff
demurred, and the court sustained the demurrer. The ruling of the court is now assigned as error.
•

J.

••*

In spelling

*•**••

and in sound there is a perceptible difference between the names of Humphreys and Humphrey. They are different names. The plea in this respect
is therefore good. But the plea concludes neither with a
It denies the surname,
verification, nor to the country.
Humphreys, by which the defendant is sued, and avers his
true surname to be Humphrey. This last is new matter,
and, of course, the plea should have concluded with a
verification, in order that the plaintiff might have an opportunity to answer it. 1 Saunders' E. 103, n. 1; Service v.
Eeermance, 1 Johns. R. 90.
The plaintiff below filed a
general demurrer to this plea, and it was sustained by the
circuit court. It does not appear upon what ground it was
sustained, but it is sufficient that there is a good ground,
Our statutes relative to
the omission of the verification.
amendments and special demurrers have produced no
change of the law in respect of this question, but it stands
Although there were special demuras at common law.
rers at common law, they were rarely used and never necessary except in cases of duplicity. The statute, 27 Eliz. c. 5,
rendered it necessary to demur specially when the party
desired advantage of any imperfection, defect or want of
form, in any writ, plaint, etc. Then came the statute of
4 Ann. c. 16, par. 1, which rendered a special demurrer
necessary in relation to various causes, which were still
regarded as matters of substance. This statute, among
other things, rendered it necessary to demur specially for
want of the averment or verification in question. But these
statutes did not extend to pleas in abatement. It was never
necessary to demur specially to them. 1 Tidd's Practice,
695-6, ninth edition. By our statute of 1807, it became necessary here to demur specially for any defect or want of
form in writs, declarations, or other pleading, etc. Clay's
Dig. 321, par. 50. The want of the necessary verification
in concluding a plea in bar, could only be taken advantage
of since this statute, I presume, by a special demurrer.
But the act of 1824 takes away all special demurrers.
Clay's Dig. 334, par. 118. It says "no demurrer shall
have any other effect th9,n that of a general demurrer,"

Parsons,

:
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presttme there is no mode now of taking advantage of
an error of this kind, in a plea in bar. But this is not the
case here in relation to a plea in abatement,, any more than
in England, for it has been held by this court that our statutes do not extend to pleas in abatement, or, at least, that
the last-mentioned act does not. Casey v. Cleveland et al.,
7 Porter, 445.
"We have no hesitation in concluding that
pleas in abatement are not affected by these statutes and
that they are left as at common law when a special demurrer was never necessary, unless in cases of duplicity.
Let the judgment be affirmed."*
63.
Form of demurrer to plea in abatement. Same as in the form previously shown, except that in place of the words "not sufficient in law for
the sftid A B to have and maintain his aforesaid action thereof against him
the said
the following words are used, "not luffieient in law t» quash
2 Chitt7 on Pleading, 679.
tha said writ."

CD,"

Section

3.

Joint

BEOWN

and Sbvbbaii Demthibebs.
V.

DUCHESNE.

Circuit Court of the United States for the First Circuit.
1854.

2
CtTRTis,

J.:

Curtis, 97.

This is an action on the case for the viola-

The defendant pleaded the general
issue and two special pleas. The plaintiff demurred, commencing his demurrer as follows: "And the said plaintiff
says that the several pleas by the said Duchesne, in manner and form aforesaid pleaded, and the matters therein
contained, are insufficient to bar the plaintiff," etc., in the
usual form of a demurrer. And he assigns several causes
of demurrer specially. Without regard to the defects of
form specially pointed out, if this demurrer is taken to all
the pleas, and any one is found good, the demurrer must
There is certainly one good plea, for the
be overruled.
general issue, in the usual form, is upon the record. And
it is clear the demurrer covers all tiae pleas. It applies
in terms to the several pleas, which means all the several
pleas. There is a settled form of replying to one or more
tion of a patent right.
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pleas to the exclusion of others, which is "as to the said
plea hy the said defendant secondly, or secondly and
thirdly above pleaded," etc. When not thus restricted,
the legal intendment is, that all are included in the answer
made to them.
The demurrer must be overruled.'^
v. Darrington
This is the well-settled American rule:
64.
Chamberlain
(1837) 4 Port. (Ala.) 515; McKay v. Triebele (1858) 6 Fla. 21; Knapp
Co. V. Eoss (1899) 181 lU. 392; Hay v. CoUins (1903) 118 Ga. 243; Martin
V. Williams (1816) 13 Johns. (N. T.) 264; United States v. Girault (1850)
11 How.
(U. S.) 22; Nat. Exchange Bank v. Abell (1872) 63 Me. 346.
The same rule is adhered to in states which have adopted the code system
of pleading:
Jensen v. Dorr (1911) 159 Cal. 742; Sykes v. Kruse (1911)
49 Colo. 560; Jenkins v. Nat. Bank (1911) 19 Ida. 290; Frederick v. Koons
(1907) 40 Ind. App. 421; Emmerson v. Botkin (1910) 26 Okla. 218 j Peterson
T. Lumber Co, (1911) 62 Wash. 189.

EAILWAY COMPANY
EAILWAY COMMISSIONEES.

SOUTHEASTEEN

Court of Appeal.
6

v.

THE

1881.

Law Reports, Queen's Bench Division,

586.

The defendants demurred to a declaration in prohibition,
in which the plaintiffs, the South Eastern Eailway Company, prayed a writ to prohibit the defendants, the Eailway Commissioners, from further proceeding in any way
in the matter of an application which had been made to
the commissioners by the corporation of Hastings, under
the Eailway and Canal Traffic Act, 1854 (17 & 18 Vict. c.
31), and the Eailway sEegulation Act, 1873 (36 & 37 Vict.
c. 48), for an order enjoining the plaintiffs, first, to enlarge the Hastings station, and to provide better booking
office, waiting room, refreshment room, and general accommodation therein ; secondly, to lengthen and deepen the
existing platforms of the station, and to provide additional
platforms ; thirdly to provide better warehouse accommodation for goods at the station; fourthly, to provide cattle
pens at the station, and additional sidings for cattle
trucks; and, fifthly, to enlarge the platforms of the St.
Leonards station and to provide the said station with a
new approach by a direct route.
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The maiority of the Queen's Bench Division
(CocKBURN, C. J., and Manisty, J., Lush, J., dissenting),
held that the Eailway Commissioners had no jurisdiction
to entertain the application and to make the orders proposed, and accordingly judgment on the demurrer was given
for the plaintiffs in prohibition.

Lord Selboene, L. C: The order of the Queen's Bench
Division which is appealed from in this case, by overruling generally the demurrer of the Eailway Commissioners
to the declaration in prohibition of the South Eastern Railway Company, has affirmed the incompetency in point of
law of the commissioners to order the company (upon an

application by the corporation of Hastings) to execute certain improvements of, or connected with, their stations at
Hastings and St. Leonards.
•

•

*

I

should have been prepared to allow the demurrer ia part and to overrule it in part, if had thought
either that this conclusion was rendered technically necessary by the statements and prayer of the declaration in
prohibition, or that upon the whole facts, appearing by the
declaration and admitted by the demurrer, it was a course
open to the court and practically convenient for the purposes of justice. But the declaration, according to its true
construction, seems to me to challenge altogether the jurisdiction of the Eailway Commissioners to take any cognizance of the complaint of the corporation of Hastings. It
begins by saying that the commissioners "wrongfully assumed jurisdiction to hear and determine the application,
notwithstanding the protest of the railway company that
they had no jurisdiction to hear or determine the said application, or any part thereof," and, after stating in extenso the judgment pronounced by the commissioners on
on the 18th of May, 1878, and the application itself and the
concludes by asking for a writ
company's answer to
to prohibit the commissioners and every of them "from
further proceeding in any way touching the premises afore" do not think that this form of declarasaid before them.
gentechnically necessary for the court, on
tion makes
eral demurrer by the defendants in prohibition, to do more
than say that the commissioners either have or have not jurisdiction over the matter brought before them by the com-

it

a

it

I

it,

I
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plaint of the corporation of Hastings; If, on tjie face of
the complaint, they had no jurisdiction over any part of
that matter the demurrer must, of course, be overruled.
If there were some matters in that complaint over which
they had, and others over which they had not jurisdiction,
the dem,urrer ought to be partly allowed and partly overruled. But if (which is my own view) they had jurisdiction^
over the whole matter of the complaint as summed up in
the 7th and 14th paragraphs, then I think that they ought
to be permitted to deal with that whole matter, by making
some order upon it which (as yet) they have not done, and
that it cannot be technically wrong upon such a record to
allow the demurrer generally.
•

•** ••••••
I

agree in the judgment just deC. J. :
livered by the Lord Chancellor.

Lord

CoLEBrooE,

Beett, L.

J.

*

•

««• ••••••
*

*

* *

That where an inferior court acts within its jurispart, but exceeds as to part, a prohibition,
diction
though moved for^ as to the whole, may issue as to the part
in excess, seems to have been early decided: see Comyn's
Digest Prohibition (F. 17), and Lush v. Webb, 1 Sid. 251;
and Buller's Nisi Prius, p. 218, b. It seems to follow that,
after declaration in prohibition and traverse, and trial, the
judgment might be to prohibit as to part and to award a
consultation or otherwise give judgment for the defendant
in prohibition as to the rest. This being so, the question
is raised as to what is the proper judgment on a demurrer
If the deto the whole of a declaration in prohibition.
murrer is to the whole declaration, and part of the declaration be good and part bad, should the judgment on demurrer be absolutely in favor of the plaintiff, or for the plain•

as to

as to the good and for the defendant as to the bad?
There has been a difference of judicial opinion. The origin

tiff

a

it,

it,

of the dispute is described witii the usual learning of Mr.
Sergeant Manning, in the note to Hinde v. Gray, 1 Man. &
G. 201, and it is there suggested that the doctrine of overruling a demurrer as too large, and therefore giving judgment absolutely in favour of a pleading admitted to be
but bad as to another
good as to one separate part of
was
novel doctrine, and was contrary
separate part of
to the older decisions. This note, written in 1840, changed
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the opinion of Paekb, B., as expressed by Tn'm in 1838, in
BoydeU v. Jones, 4 M. & "W. 451. For in 1842, in Briscoe
V. Hill, 10 M. & W. 741, he said, "With respect to the subject of a demurrer being too large, there is a very learned
note of my Brother Manning, which, in my opinion, is entitled to considerable weight." "The question is," he says,
after describing the practice, "is that practice right or not,
or ought not the court on such demurrer to give judgment
on the whole record according to the truth?
thiok the
observations in that note are entitled to considerable weight,
am inclined to think the practice has been wrong,
and
and that the judgment on demurrer should be given on the
whole record, according to the truth."
In 1845, in Slade
"There is an able
V. Emvley, 13 M. & W. 761, he said:
note of my Brother Manning in the case of Einde v. Gray,
1 M. & G. 201, which tends strongly to shew that the practice of overruling demurrers as being too large is incorrect, and that the court ought to give judgment on the whole
And in Dawson v.
record, according to the truth."
Wrench, 3 Ex. 365, he said, "formerly if a demurrer was
too large, the court gave judgment generally against the
party demurring. That rule was imported from courts of
equity but is incorrect with respect to courts of law, as
pointed out by my Brother Manning in a note to the case
of Einde v. Gray, 1 M. & G. 201. The higher justice of
this latter view of Paekb, B., seems obvious. The futility
of the intermediate practice cannot be better exemplified
than by the description of the result of it given by Paekb,
B., in BoydeU v. Jones, 4 M. & W. 451. The later view of
Pabke, B., is shewn in the note by Sergeant Manning to be
in accordance with the ancient decisions of the common
am of opinion that the later view of Paeke,
law courts.
B., is correct, and that upon a demurrer to the whole of a
pleading which contains allegations capable of being separated, some of, which allegations are correct and some incorrect, the judgment on the demurrer should be distributed, and should be in favour of the good and against the
evil pleading. The judgment on the demurrer in the present case should therefore be against the demurrer as to all
the different orders but two, and in favour of the demurrer
•
•
•
as to entertaining .the complaint as to two.

I

I

I

•

a

L. P.

15

••• •••«••
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JONEa

Supreme Court of Georgia.
88 Georgia,

1891,

308.

LxTMPKiN, J,: May brought his action of libel against
Jones and the Merchants Bank of Atlanta, for damages
to his credit and standing as a business man, by reason
of a certain draft being protested for nonpayment by said
Jones who was a notary public and also an employee and
agent of the bank. The defendants joined in a demurrer
to the declaration on the grounds that there was no cause
of action set out as for a libel; that there was no cause of
action set out as for a wrongful protest ; and that the bank
was not liable for the acts of Jones under the allegations
in the declaration. The judgment on this demurrer recites
that the plaintiff's attorney disclaimed in open court any
claim for damages for a wrongful protest, but advised the
court that the declaration was intended to be a claim for
damages as for libel only. Whereupon the court sustained
the demurrer and dismissed the case, because the declara-^
tion contained no legal cause of action. This is the error
complained of.
•

••*

**••••

No doubt as against Jones a cause of action is sufficiently
set out. The declaration distinctly alleges that the charges
in the protest were false, fraudulent, and malicious, and
•
n-ade in reference to the plaintiff's trade. * *

But

Bank no cause of action
The plaintiff's theory is that, as Jones, the
is set out.
notary public, was also an employee and agent of the bank,
"the action of defendant Jones in the matter, he acting
under the authority of defendant bank, is the action of
said bank." This is all the allegation touching the bank's
liability. Although there is conflict in the cases, the prevailing and better holding seems to be that a bank is not
liable for the negligence or misconduct of a notary employed by it to protest negotiable paper. The reason is that
the notary is not a mere agent or servant of the bank, but
is a public officer sworn to discharge his duties properly.
2.

as against the Merchants
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He is under a higher control than that of a private principal. He owes duties, to the public which must be the supreme law of his conduct. Consequently when he acts in his
ofiBcial capacity, the bank no longer has control over him and
cannot direct how his duties shall be done. If he is guilty
of misfeasance in the performance of an official act, the
bank is not liable. * • *
The case stands thus.

The declaration, which is good
as to one defendant and bad as to the other, is jointly demurred to by both. What ought to have been the judgment
on this demurrer? The general rule
a pleading which
demurred to as a whole,
good in part, will stand, and
the demurrer be overruled. McLaren v. Steapp,
Kelly,
376; Eazleliurst v. Savatmah R. B., 43 Ga, 13; Fmney v.
Cadwallader, 55 Ga. 75; ^ast Borne Town Co. v. Nagle,
58 Ga. 474; Lowe v. Burke, 79 Ga. 164.
While this rule
applies chiefly to the contents or subject-matter of the
pleading,
extends also to parties who unite in
demurrer. Where joint defendants unite in
general demurrer to the declaration,
a cause of action
set out as
to either, the demurrer must be overruled.
This applies to
actions ex contractu.
Woodbury v. Sachrider,
Abb. Pr.
402 Phillips v. Eagadon, 12 How. Pr. 17 Estep v. Burke,
19 Ind. 87 Shore v. Taylor, 46 Ind. 345 Wilkerson v. Bust,
57 Ind. 172; Webster v. Titbits, 19 Wis. 461; Willard v.
Beas, 26 Wis. 540; McGonigal v. Colter, 32 Wis. 614;
Walker v. Popper,
Utah, 96. To complaint for land.
People, etc., v. Mayor, etc., 28 Barb. 240. 17 How. Pr. 56.
To an action in tort. Dunn v. Gibson,
Neb. 513. There
some authority for
different rule in equity, namely that
the demurrer may be sustained as to one defendant and
overruled as to another. Wooden v. Morris, H. W. Green
(N. J.), Qb; Bartow v. Smith, Walk. Ch. (Mich.) 394; Dan.
Ch. Pr. 584; Story's Eq. PI., par. 445. These authorities
rest upon the opinion of Lord Eldon in Mayor, etc., v. Levy,
Ves. 403, which does not decide the point, as he held the
Lord Eldon's
demurrer good as to all the defendants.
followed in a well-written opinion in Wood v. Olney,
view
Under the
Nev. 109, which was an action on contract.
applied also to procode system, the rule first stated
ceedings of an equitable nature. Eldridge v. Bell, 12 How.
Pr. 547 Teter v. Hinders, 19 Ind. 93 Morbach v. The State.
;

;
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Ind. 308; Owen v. Cooper, 46 Ind. 524; Eichbredt v. Aitgermawn, 80 Ind. 208 ; Sanders v. Farrell, 83 Ind. 28 ; Pomeroy on Eem., par. 577. But there is no authority for sustaining such a demurrer as a whole. The court, it seems,
will not, without an application for that purpose, amend or
split up a joint demurrer so as to make the separate demurrer of each defendant, and then search the declaration
in turn to find whether a cause of action is set out against
each. But in order to prevail, the demurrer must be good
as to all joining in it. The court need not of its own motion
34

render two judgments upon it.
It follows that the court errfed in sustaining the demurrer
to the entire declaration, the same setting out a cause of
•
•
*
Judgment reversed,
action as to one defendant.
with direction.

Sectioit 4.

Effect of

Dbmubeeb in Opening the Recom>.

OEDINARY

V.

BEACEY.

Constitutional Court of South Carolina.
1

1802.

Breva/rd Law, 191.

Geimke, J.: This appears to be a case where the plaintiff has put himself on the judgment of the court, there
being no issue to the country, and wherein he prays the
court to reverse the circuit decision, as to the propriety of
the pleading ; acknowledging that he had committed a fault,
but insisting, that as defendant had been faulty before him,
the court should have looked for the first fault ; and if found
in defendants, that the judgment should have been for the
plaintiff. Upon this, two questions arise : 1. Whether the
court wiU, on demurrer, look to the first fault, and give
•
*
•
judgment accordingly.
As to the first point have no doubt that on demurrer
the court will look through the whole proceedings, and
wherever the first fault arises, there they will lay their
finger, and give judgment against such of the parties as
shall have committed it. 2 Wils. 150, is to this point; and

I
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Str. 302; and Doug. 91; where Btjtlbb,

J., said it was
to
necessary
look beyond the plea, which was clearly bad.
And the reason of this course of proceeding in the court
is fundamentally right; for should they, in the first instance, rectify the last fault, they must then hear another
motion to set the preceding one to rights also; by which
mode half a dozen questions might be made on the propriety
of proceedings, only one of which might be determined at
any one court. This would be the means of lengthening out
an issue to an unreasonable length of time, and to the very
great delay of justice. Whereas by the rule laid down
above, that the court will look for the first fault, and give
judgment accordingly, all the subsequent defective proceedings are at once, and by one single decision, set at naught,
and dismissed.
2

EYAN

v.

MAT.

Supreme Court of Illinois.
14

J.

Illinois,

1858,

49.

Canton,
:
This action was brought upon a note payar
ble to the bank, by Eyan, surviving assignee of the bank,
in whom the legal title was vested by the assignment and
several acts of the legislature. The defendant filed a plea
in abatement, which states in substance, that Ryan was not
the assignee of the bank, and had no legal interest in the
note sued on, because he with others had, by a certain deed
of indenture, conveyed and transferred the note to William
Thomas. To this plea a replication was filed, averring that
Ryan did not by indorsement on the note assign it to
Thomas, so as to vest the legal title in him. To this replication a demurrer was filed, which was sustained by the
circuit court, and judgment rendered for the defendant on
the plea in abatement. The defense set up by the plea, was
certainly not answered by the replication, and if the plea
was good, the replication was undoubtedly bad. The plea
states, that Ryan assigned the note to Thomas by a separate instrument. This statement is not denied by the rep-
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lication, but that avers, that Ryan did not assign it by inThe plea in our opinion was insuffidorsement thereon.
cient. It did not show that the legal title to the note had
passed out of Kyan. By our statutes the l6gal title to a
note cannot be transferred by a separate instrument in writing. The statute says that the note, bond, bill, etc., "shall
be assignable by indorsement thereon, under the hand or
hands of such person or persons, and of his, her or their
assignee or assignees in the same manner as bills of exchange are, so as absolutely to vest the property thereof
in each and every assignee or assignees successively." This
is the mode pointed out by the statute, and it must be pursued in order to vest a right of action in the assignee of
a note. The plea, therefore, did not show that the legal
The detitle had passed from the plaintiff to Thomas.
murrer should have been carried back to the plea.
But the defendant insists that the declaration was also
bad, because the time had elapsed within which the assignees were required to wind up the affairs of the bank;
and that hence the rights of the plaintiff, as assignee, had
ceased. This question we are not at liberty now to investigate. It is a general rule, that a demurrer must be carried
This
back and sustained to the first defective pleading.
rule does not apply, so as to carry a demurrer behind a
plea in abatement. If the plea is bad, the judgment must
be respondeat ouster. In stating the exceptions to the general rule, that a demurrer must be sustained to the first

defective pleading, Mr. Stephen says: "First, if the plaintiff demur to a plea in abatement, and the court decide
against the plea, they will give judgment of respondeat
ouster, without regard to any defects in the declaration."
Stephens' Plead. 144. This rule was applied in Rich v.
Pilkington, Carthews, R. 171, and in Ha-strop v. Hastings,
1 Salk. 212.
When we consider the peculiar character of a plea in
Unlike other pleas, a
abatement, the reason is obvious.
plea in abatement does not profess to answer the declaration, or defeat the cause of action. It goes only to the
writ. It would be inconsistent with all sound rules of pleading, to carry a demurrer to one pleading back to another,
to which it did not profess to be an answer, and with which
it had no connection. Dean v. Boyd, 9 Dana, 179; Crawford V. Slade, 9 Alabama, 887. The demurrer should have
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sustained to the plea in abatement, and a judgment
rendered, that the defendant answer over.
The judgment of the circuit court must be reversed, and
been

the cause remanded.

Judgment reversed.

LEE

V.

FOLLENSBY.

Supreme Court of Vermont.
Vermont, 35.

83

Haseltok,

J.

:

•

The defendants

1909,

•••••••••

•

•

•

contend that the demurrers to the secand
third
ond
pleas should have been overruled, whether
such pleas be good or bad, on the ground that the plaintiff's
declaration is bad for misjoinder of counts, and that a demurrer reaches back through the pleadings and fastens
upon the first substantial defect.
Since the second and third pleas are held bad, this claim
is for consideration ; but the rule invoked only requires that
the court should follow the pleadings back through their
course, and since neither the second plea nor the third undertakes to answer the declaration as a whole, but since
each such plea is directed to a specific count, the question
of misjoinder of counts is not reached by going back
through the record.
The principle is that a bad pleading is sufficient if that
which it undertakes to answer is bad, and so if a plea
undertakes to answer only a single count in a declaration,
a demurrer to such plea cannot bring in question the sufficiency of the declaration as a whole. If, for instance, a defendant filed a demurrer to one count of a declaration and
a plea to another count, and such plea is demurred to by
the plaintiff, neither the defendant's demurrer nor the
plaintiff's raises the question of misjoinder of counts.
In Hooker v. Smith, 19 Vt. 151, 47 Am. Dec. 679, the declaration was in three counts. To the defendant's second
and third counts the plaintiff filed a replication which was
demurred to. In argument on the demurrer reference was
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made to a defect in the first count of the declaration, but
the Supreme Court held that the sufficiency of that count
was not brought in question by a demurrer to a plea which
went to the second and third counts.
In Black v. Howard, 50 Vt. 27, the declaration was in several counts, and the plea, which went to the whole declaration, was demurred to. Since the plea went to the whole
declaration the court considered the question of misjoinder
of counts, and as to a claimed defect in the third count,
held, that, if it existed, it was not reached. Judge BabBETT, who delivered the opinion, and the reporter, now the
Chief Judge, carefully pointed out that the plea demurred
to went simply to the declaration as a whole. In Gould's

Pleading, Hamilton's Ed. 454, it is tersely said: "A demurrer, however, in opening a record, opens only that
branch which it terminates."

WILLIAMS

V.

MOORE.

Supreme Court of Alabama.
32

1658,

Alabama, 506.

[Williams, describing himself as administrator de bonis
non of the estate of Peter Wyatt, deceased, sued Moore
in detinue for personal property, declaring on his own individual title. The action was commenced in March, 1852.
The defendant pleaded three pleas: 1st, non dettnet; 2nd,
the three-year statute of limitations ; 3rd, the six-year statute of limitations; 4th, ne unques administrator. To the
2nd, 3rd and 4th pleas the plaintiff replied that Mary Wyatt
and William Mock had been granted letters of administration on said estate in 1833, that they had sold the property,
described in the declaration, to- defendant without any order
from the court, and that they were removed in March, 1852,
and plaintiff was thereupon appointed administrator de
bonis non. The court sustained a demurrer to this repliThe three-year statute of limitations applied to
cation.
actions on open accounts; the six-year statute applied to
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of personal prop-

J.: (1-2) The replication of the plaintiff was
clearly bad. It was no answer to the plea of the statute
of limitations of six years, which was a good plea. The
suit was by the plaintiff in his individual capacity. George
V. English, 30 Ala. 582; Agee v. Williams, 30 Ala, 636;
Crimm v. Crawford, 29 Ala. 623; Rambo v. Wyatt's Adm'r,
29 Ala. 510,
The replication is framed upon the idea, that
the action is by the plaintiff in his representative character,
and signally fails to aver anything which would avoid the
application of the statute of limitations to the plaintiff's
individual suit. It follows, that if we look to the plaintiff's
replication alone, we are bound to decide, that the court
committed no error in sustaining the demurrer to it.
(3) Is the case changed by the fact, that the court did
not visit the defendant's demurrer to the plaintiff's replication upon his own defective pleading? A. We think not.
The replication is put in as an answer to three pleas, two
of which were bad, and one good. A bad replication is
good enough for a bad plea; and hence, though the issue of
law is joined upon the bad replication, the judgment must
be against the defendant upon the defective plea. Gould's
Pleading, 474, par. 37. But we think a bad replication is
not good enough for one good plea and two bad ones. If
the court had looked back through the record for defects
in the antecedent pleading, and visited its condemnation
upon them as they were found, it would have given judgment against the defendant upon the two bad pleas, and
would have been compelled at last to sustain the demurrer
to the replication, because it was no answer to the remaining good plea. Thus it follows, that the sustaining of the
demurrer to the replication, even though the court had done
as the plaintiff contends it ought to have done, would have
been iuevitable, and the judgment would necessarily have
been precisely as it was against the plaintiff upon his refusal to answer over after sustaining the demurrer to his
In any point of view, the result which the
replication.
court attained was correct; and, therefore, the judgment is
Walker,

affirmed.
65.

Condensed

statement

of facts by the editor.
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aLUBURN AND OWASCO CANAL COMPANY

LEITCH

Supreme Court of New York.
4

3

t.

1847,

Denio, 65.

Demurrer to a replication. The declaration Tvas in assumpsit for the recovery of certain instalments due upon
shares of the capital stock of the plaintiff corporation,
subscribed for by the defendant. Pleas, 1. Non assumpsit.
Eeplication to the second plea, set2. Nul tiel corporation.
out
the
ting
act incorporating the plaintiff, together with
certain acts amending and continuing that act. The defendant demurred to the replication, and the plaintiff joined in
demurrer.

By

Beonson, C.

J. :

The defendant insists that
the declaration is bad on general demurrer.
[The chief
the court,

justice then examined the pleadings, and came to the conclusion that the declaration was substantially defective;
and then proceeded as follows:]
But it is said, that as
the defendant pleaded non assumpsit as well as nul
tiel corporation, he cannot upon this demurrer go back,
and attack the declaration; and several cases have been
cited to sustain that position.
But it will be found on examination that the point has never been directly and necessarily adjudged. The doctrine was first started in Wheeler
V. Curtis, 11 Wend. 653, and was there supposed to result
from the well-established rule, that the defendant cannot
both plead and demur to the same count. It was said that
the defendant should not be allowed to do indirectly, what
he would have no right to do directly.
But the question
whether the declaration was good or bad was not decided.
The cause went off upon other grounds ; and the point in
question was not necessarily settled. In Dearborn v. Kent,
14 Wend. 183, the dictum in the first case was repeated ; but
it was expressly held that the declaration was suflBcient ; so
that it was wholly unnecessary to inquire whether the defendant was at liberty to make the question or not. Russell V. Rogers, 15 Wend. 351, is the next case; and there
it was not decided whether the declaration was good or bad.
It was apparently good; so that the point in question did
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not necessarily arise. In Miller v. Maxwell, 16 Wend. 9,
this doctrine was mentioned for the last time; and the same
learned judge who first started
went
great way towards knocking
on the head. In that case the defendant pleaded the general issue, and two special pleas. The
plaintiff demurred to the special pleas, and they were adjudged bad; but the defendant was allowed to go back
and attack the declaration and judgment was given against
the plaintiff for the insufficiency of that pleading.
Now,
although the learned judge who delivered the opinion of the
court took a distinction between
defect in the declaration
which would not be cured by verdict, and one which could
only be reached by
demurrer, the principle of that case
directly opposed to the dicta which had preceded it.
It quite clear that the defendant cannot both plead and
demur to the same count. And
equally clear, that at
the common law, he could not have two pleas to the same
count. Indeed the two things, though stated in different
words, are only parts of one common law rule, to wit, that

if

is

•

it

;

;

(2

is

it
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4

the defendant cannot make two answers to the same pleading. The statute of and Anne, ch. 16, was made to remallowed the defendant, with
edy this inconvenience; and
court,
of
the
to
as many several matters
plead
leave
the
as he should think necessary for his defense. With us,
E. S. 352, par.
no longer necessary.
leave of the court
the
may both
not
that
defendant
say
The statute does
9.)
plead and demur; and consequently he cannot make two
such answers. But he may plead two or more pleas some
of which may terminate in issues of fact, to be tried by a
jury while others may result in issues of law, to be determined by the court. And whenever we come to a demurrer,
be to the plea, replication, rejoinder, or still furwhether
to give judgment against the party
onward,
the rule
ther
the fault be
who committed the first fault in pleading,
such as would make the pleading bad on general demurrer.
This rule has always prevailed. It was the rule prior to the
statute of Anne; and to say that the defendant, because

two pleas, one of which results in a demurrer,
cannot go baclt and attack the declaration, would be to deprive him of a portion of the privilege which the legislature intended to confer. He cannot plead and demur at the
same time, because the common law forbids it; and the
statute does not allow it. But he may plead two pleas and
;

he pleads

Common Law Pleading.

236

[Chap.

3

is,

he takes the right mth all its legitimate consequence^;
that whenever there comes a demurrer upon
one of which
either of the two lines of pleading, he may run hack upon
that line to see which party committed the first fault; and
against that party judgment will he rendered. Aside from

it

kiad.

Judgment for the defendant.'^
Contras

Moore

McLenaaa (1898)

171

v. Leseur (1851) 18 Ala. 606; Supreme Lodge v.
417; Wade v. Doyle (1880) 17 Pla. 522.

111.

McFADDEN
Supreme Court
20

v.

FOETIEE.

of

66.

a

is

a

it

I

it

is

I

I

I

;

a

9,

I

it

a

is

the dicta in question, there
not a shadow of authority,
either here or in England, for
different doctrine.
Although
seems that no case upon this point has found
its way into the books,
well remember that since the
has been sevdecision in Miller v. Maxwell, 16 Wend.
eral times announced from the bench, that in case like this
the defendant was at liberty to go back and attack the declaration and
think the point has been more than once
know that the late Mr. Justice Cowan
directly decided.
did myself;
entertained and expressed that opinion, as
would
also the opinion of my present associates^
and
if
was
mere dictum,
npt lightly overrule so much as
of the nature of a rule of property, and had stood long
not
question of that
enough to become one. But this

Illinois.

Illinois,

1858.

509.
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a
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:

a proceeding by scire facias to foreThis
Beeese, J.
•
•
*
mortgage.
close
The defendant filed three pleas, and to one of them, the
third, there was a demurrer, which was sustained, and leave
given to amend; and to this amended plea there was also
demurrer, which was also sustained.
The errors assigned question the correctness of these
decisions.
The proceeding by scire facias to foreclose
mortgage,
considered both as
proceeding in rem, and the writ
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process and declaration, and defects therein can be reached
by demurrer. Marshal v. Maury, 1 Scam. 231.
The defect in the writ is very apparent. It does not run
in the name of "The People of the state of Illinois," as
the constitution declares all writs and process shall run.
The writ is void on its face, and the objection can be raised
by general demurrer, though it would be more proper to
reach it by motion to quash.

It is urged by the appellant that the demurrer to the
amended plea should be carried back to the declaration.
•

•

•

1

;

is

it,

As a general rule, when the declaration or scire facias
is so defective that the judgment would be arrested, the
demurrer would be carried back to
and judgment given
against the party committing the first error. But in this
case the judgment would not be arrested on account of the
imperfection of the writ, for appearance and pleading cure
the rule even in the case of void prothe defect and this
Scam. 250.
cess like tiiis. Easton v. Altum,

4

Supreme Court

Sajffold,

J.:

•

V.

of

CUMMINS

GEAY.

Alabama.

1833,

Stewart and Porter, 397.
*

*

a

if

a

it

;

is

it

;

a

The counsel for the plaintiff does not deny the general
plea may reach the declarademurrer to
principle that
contended, the circumstances of the defendtion but
ant having demurred to the declaration; of his demurrer
having been overruled; and of his having pleaded over,
creates an exception to the rule that,.the circuit court havwas
ing once passed on the sufficiency of the declaration,
succeeding term, to
incompetent for the same tribunal, at
reverse the decision; also, that the defendant having submitted to the first decision, he thereby waived. the defect,
any, in the declaration, and could not afterwards, claim any
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benefit from it; and that to adjudge it insufficient, on the
demurrer to his several bad pleas, is to give him an advantage for his own wrong.
The principle is conceived to be well settled, that a demurrer to any part of the pleading may refer to the first
error, and when filed by the plaintiff, to the plea, it may be
visited on his own declaration, if defective and insufficient.
The position is equally correct, that a party who lias acquiesced in a decision, by pleading over, amending the pleading, or otherwise varying the state of record in conformity to the decision, will be considered to have waived that
question, and cannot afterwards claim a revision of
in
the same form, either in the same, or in the appellate court.
But the same question may subsequently arise, in
different form, and require an independent-adjudication
may
so happen, where
special plea, containing matter which
would be good, under the general issue, has been overruled
on-demurrer, and the defendant offers evidence of the same
defense under the general issue or,
may be so, where
motion, in arrest of judgment
made, on the same objection to the declaration, for which a demurrer has been overruled ^'' and on the same principle, the supposed insufficiency of this declaration, was subject to an independent
consideration, on the demurrer to the pleas the same principle of decision, in either form, would produce
similar
effect.
Many defects in declaration may be cured, by pleading
to the merits, either before or after a demurrer.
So far as
this effect has been produced, the plaintiff
entitled to
the benefit of
whenever the question subsequently recurs,
whether on
second demurrer, on
motion in arrest of
judgment, or in error. Where, however, the declaration
does not contain a substantial cause of action, the insufficiencies cannot be cured by
plea to the merits.

2

&

a

^

1

67.
Accord:
Turnpike Co. v. Yates (1901) 108 Tenn. 428; Field V.
Bibb. (Ky.) 160; Grif^ v. The Justices Y1855) 17
Slaughter
(1808)
6a. 96.
But the orthodox rule seems to have been that when once a demurrei
has been filed and overruled, no objection can be argued on
motion in
arrest of judgment which might have been argued on the demurrer
ChiAlton Ry. Co. v. Clausen, (1898) 173 111. 100;
cago
Tidd's Practice *918
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THIED NATIONAL BANK.

Sttpreme Court of lUinois.
64

Illinois,

1871.

528.

[This was an action of assumpsit on four promissory
notes. To the declaration a general demurrer was inter-

posed and overruled. The general issue was then pleaded
together with a special plea, and after a demurrer had been
put in to the special plea and sustained, the cause went to
the jury on the general issue. Verdict and judgment for
plaintiff, from which defendant appeals.] '*
Mr, Justice Beeesb delivered the opinion of the court.
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Some question is made between the parties as to the right
to carry a demurrer to a plea back upon the declaration.
Where the general issue has not been pleaded, a demurrer
to a special plea can, usually, be carried back to the declaration, and the judgment of the court had upon the declaration, and if that is bad, judgment will be rendered against
on the principle that judgment will be rendered against
the party committing the first error in pleading.
It has been oftentimes ruled by this court that, where
demurrer has been overruled and the general issue
demurrer to special plea cannot be carried back
pleaded,
Wear v. Jacksonville
Savannah B.
the
declaration.
upon
B. Co., 24 lU. 593.
The court was called upon ,to review this doctrine in
Wilson, for the use, etc., v. Myrick, 26 ib. 34, and said,
we are now prepared to adhere to the rule laid down in the
above case as being well supported by authority and most
consistent with the philosophy of pleading; and further
will not sussaid, if the declaration be so defective that
motain a judgment, that may be taken advantage of on
tion in arrest of judgment or on error.
that you cannol
The "philosophy" of the doctrine
plead and demur to the same pleading at the same time. The
same doctrine was announced in Schofield v. Settley et aZ.,
31 ib. 515; Ward v. Stout, 32 ib. 399.
68.

Condensed

statement

of facts by the i^tor.
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In a previous case {Brawner v. Lomax, 23 ib. 443), where
this point arose, the court said the record would present a
strange appearance,
after
demurrer to the declaration
has been overruled and the general issue pleaded,
demurrer tt)
defective plea should be carried back to the
declaration.
The record would not look well with
general demurrer to a declaration overruled, and then carried
back over the general issue, when filed to
defective special
plea.
But of innate and substantial defects in the declaration,
advantage can always be taken by motion in arrest of judgment or on error, as was said in Wilson v. Myrick, supra.^^
Compare, in this connection, Fish v. Farwell (1896) 160 HI. 236,
where the court said:
"The rule is, that the court will not carry
demurrer to replications back to pleas when a demurrer to such pleas has
The party pleading over waives his demurrer and
already been overruled.
admits the sufficiency of the pleas.
We do
(Steams v. Cope, 109 111. 340.)
not understand the case of Fort Dearborn Lodge v. Klein, 115 lU. 17T,
It merely holds that if, at any time before trial,
to abrogate this rule.
the court becomes satisfied that an erroneous ruling has been made with
respect to the sufficiency of a pleading, it has power to set aside the order
But here it
manifest that
made in regard thereto and correct the error.
the court never became satisfied an erroneous ruling had been made in
respect to the pleas, and therefore there was no occasion for exercising
And besides this, no application was made by apthe power in question.
pellants to the court for leave to withdraw their replication or to set aside
It
not the practice of the eourts to
the order overruling the demurrers.
give to parties that which they do not ask."
69.
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