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ROLLWAGEN
(63

v.

ROLLWAGEN

N. Y.

et al.

504.)

Court of Appeals of New York.

Jan.

18. 1876.

Appeal from supreme court, general term,
First department.
Instruments purporting to be the last will
and testament of Frederick RollwagenI, de
ceased, and a codicil thereto, were, by the
executors therein named, offered for probate
to the surrogate of New York county, and
probate was refused.
On appeal to the su
preme court. the decree of the surrogate was
aﬂirmed, and the proponents appealed to this
court.
In 1871 testator, an uneducated man, who
could neither read nor write, worth about
$700,000
in real estate, married a niece of
his deceased wife. who for several years had
been his housekeeper.
At that time he was
a conﬁrmed invalid, having nearly lost the
power of speech, and his inﬁrmities increased
until his death, in October, 1873.
In the
year 1872 it appeared from the evidence of
his intimate friend that he could not speak a
word nor utter an intelligible sound.
In
April, 1873, he discharged his old business
agent, and employed a brother of his wife, a
man of no business capacity, to take charge
of his property, and a large and expensive
residence was purchased and furnished. In
the fall of 1872, and again in June, 1873, the
brother employed attorneys to draw wills for
, testator in favor of the wife, by which the.
reslduary estate was tied up until his young
est grandehild should come of age, the broth
er being made trustee. The wife gave all
the directions for making the will, claiming
to understand the sounds made by testator,
none of which were intelligible to the attor
ney, nor did testator at such time utter any
word or intelligible sound.
In September,
1873, a codicil was drawn under similar cir
cumstances, increasing the gift to the wife.
None of testator’s children or grandehildren
were present at the execution of the wills or
codicil, nor did it appear that they knew of
them.

Wm. H. Arnoux and Wm. A. Beach, for
Henry L. Clinton and George F.
for respondents.

appellant.
Langbein,

EARL, J. The decedent probably had suf
ﬁcient mind to make a will, and this is not
His mind
denied by contestants’
counsel.
was, however, undoubtedly impaired and his
will enfeebled by paralysis and disease; to
what extent we are unable to determine. If,
therefore, the only objection to the probate of
this will was mental incompetency to make
it, the objection could not prevail.
A party
who offers an instrument
for probate as a
\will must show satisfactorily that it is the
will of the alleged testator, and upon this
question he has the burden of proof.
If he
falls to satisfy the court that the instrument
speaks the language and contains the will of

the testator, probate must be refused.
The
laws in reference to the distribution of the
estates of persons dying intestate are found
ed upon principles of public policy and jus
tice, and must regulate the transmission of
property, unless a' person before death has.
in the mode prescribed by law, himself pro
vided how his property after death shall be
disposed of.
As said by Judge Davies in
Delaﬁeld v. Parish, 25 N. Y. 9, 35: “It is not
the duty of the court to strain after probate.
nor in any case to grant it. where grave
doubts remain unremovcd and great diﬂicul
ties oppose themselves
to so doing."
And
this was substantially the language of Lord.
Bro ham in Panton v. Williams, 2 Curt. Ecc.
Ordinarily, when a testator subscribes
530
and executes a will in the mode required by
law, the facts of such subscription
and ex
ecution are suﬁ‘icient proof that the instru
ment speaks his language and expresses his
will; but when a testator is deaf and dumb.
or unable to read or write and speak, some )0
thing more is demanded.
There must then I
not only be proof of the factum of the will,‘
but also that the mind of the testator accom- ‘
panied the act, and that the instrument ex- .
ecuted speaks his language, and really ex
presses his wI
his will is somewhat com
plicated in its terms, and I am satisﬁed that
there was no time in the year 1873 when the
decedent could utter the words or give ex
pression to the language therein contained.
Even if, according to some of the evidence,
he could at times talk some, it was only at
intervals, and to a limited extent.
However
it may have been at other times, he could not
talk or utter an intelligible sound on the days
when the will and codicil were executed, and
the attorney who drew the will could not hold
any conversation with him, and received all
his instructions
from his wife. It is true
that the will and codicil were read to him,
,
and that he is claimed to have assented by ~
I
the nod of his head, and the nasal sound
without meaning;
but it was shown that
when in health he had a habit of nodding \
with his head when he did not mean assent.
and hence that furnished no certain indica
tion of his assent to what was read.
The
will disposes of a large estate in a method
by no means simple and direct; and the proof \
that he understood and assented to its pro
visions should be quite clear and satisfac
tory before it should be admitted to probate.
Barry v. Butlin, 1 Curt. Ecc. 639; Chaffee v.
Baptist Miss. Con., 10 Paige, 90; Boyd v.
Cook, 3 Leigh, 35; Van Pelt v. Van Pelt, 3O
Barb. 134; Longchamp v. Fish, 2 Des. & P.
415.

It is said in 1 Jarm. Wills. 29, “that, in pro
portion as the lnﬁrmities of the testator ex
pose him to deception, it becomes imperative
ly the duty, and should be anxiously the care,
of all persons assisting in the testamentary
transaction, to be prepared with the clearest
proof that no imposition has been practiced.
but that the testator did in fact fully under
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stand every portion of Ihe paper which be ex
I1" Weir v. Fitzgerald,
ecuted as his will."
2 Bradf. Sur. 42, the learned surrogate says:
“Something
more is necessary to establih
the validity of the will. in cases where. from
inﬁrmities of the testator, his impaired ca
the
pacity, or the circumstances
attending
.tralnsaction,
the usual inference cannot be
drawn from the mere formal execution. Ad
ditional evidence iswtherefore required that
the testator’s
mind accompanied
the will;
that he knew what he was executing, and
was cognizant of the provisions of the will."
Satisfactory evidence of this kind has not
been produced in this case, and hence probate
was properly refused.
But if we assume that the will and .codlcil
,were formally executed, and that the mind of
‘the testator accompanied the act, and that the
.contents of the instruments
were known to
him and assented to by him, probate would
have to be refused on account of undue
a
inﬂuence.
It is impossible to deﬁne or de
Istill
scribe wlth precision and exactness what is
undue inﬂuence, what the quality and the ex
tent of the power of one mind over another
must be, to make it “undue" in the sense of
the law, when exerted in making a will. Like
the question of insanity, it is to some degree
open and vague, and must be decided by the
application of sound principles and good
Lynch
sense to the facts of each given case.
v. Clements, 24 N. J. Eq. 431.
But the in
ﬂuence exercised over a testator which the
,Ilaw regards as undue or illegal must be such
"
las to deitgoy his freeagency; but, no matter
how little the inﬂuence, if the free agency is
destroyed it vitiates the act which is the re
sult of it. In 1 Jarm. Wills, 36. it is said
"that the amount of undue inﬂuence which
will be suﬁﬁcient to invalidate a will must, of
course, vary with the strength or weakness
of the mind of the testator; and the inﬂuence
which would subdue and control a mind nat
urally weak, or one which had become impair
ed by age, sickness, disease, intemperance, or
any other cause, might have no effect to over
come or mislead a mind naturally strong
and unimpaired." The undue inﬂuence is not
It can be
often the subject of direct proof.
d circumstances
shown by all the facts
he nature of the
sunIounding
the testator,
will, his family relations, the condition of his
health and mind, his dependency upon and
subjection to the control of the person sup
posed to have wielded the inﬂuence, the op
portunity and disposition of the person to
wield it, and the acts and declarations of
Marvin v. Marvin, 3 Abb. Dec.
such person.
192; Reynolds v. Root, 62 Barb. 250; Tyler
v. Gardiner, 35 N. Y. 559; Forman v. Smith,
7 Lans. 443; Lee v. Dill, 11 Abb. Pr. 214;
Dean v. Negley, 41 Pa. St. 312.
It is not suﬂicient to avoid a will that it is
obtained by the legitimate inﬂuence which
affection or gratitude gives a relative over
A competent testator may be
the testator.
stow his property upon the objects of his af

2S

fection, and he may. from gratitude, reward
those who have rendered him service; but if
one takes advantage of the affection or grat
itude of another to obtain an unjust will in
his favor, using his position to subdue and
control the mind of the testator so as, sub
stantially, to deprive him of his free alzency,
then the fact that affection or gratitude was
the moving cause makes it no less a case of
undue inﬂuence.
In this case, in the space
of about a year, we ﬁnd the testator execut
ing three successive instruments, in which
the share of his wife goes on increasing.
We
cannot presume that his bounty to his wife
and her relatives was prompted by affection.
On his part, his marriage was a matter of
convenience, and he had lived with his wife
less than two years when the last instrument
was executed. and less than one when the
ﬂrst was executed.
It is not a case where
husband and wife had lived together for
years after a marriage prompted by mutua
affection, which had been increased by years
of tender care and a thousand acts of love
and kindness, until the husband deemed no
bounty he could bestow upon his wife too
great.
It i the case of a scheming woman,
marrying an old man, her uncle, broken in
body and enfeebled in mind, and then schem
ing to secure an undue share of his property
for herself and her relatives.
We cannot
presume that the testator was inﬂuenced by
gratitude.
It is true that she rendered him
She was dil
faithful and valuable service.
igent and kind in her constant attention to
his wants; so she was before her marriage,
By his marriage with her
at $14 per month.
he had elevated her to a condition of inde
pendence, and had secured to her, by opera
tion of law, an income by law far in excess
A change from
of her reasonable wants.
$14 per month to $12,000 per year was cer
tainly all the reward which mere gratitude
prompt or be expected to bestow.
would
How, then, is this will to be accounted for?
She was the constant attendant of the testa
with
tor; his only organ of communication
He was entirely dependent upon her
others.
the ap
She procured
for all his wants.
pointment of her brother as his agent, and
thus had the entire control and management
of his estate. She introduced her brother and
mother into the household, and his own chil
dren, though not formally shut out of his
house, were probably not welcome visitors,
judging from the death~bed scene, when she
refused to send for them to see their dying
Upon all occasions, so far as dis
father.
closed in the evidence, he was submissive to
her will.
She procured the will to be drawn,
instructed the scrivener, and had it executed
Besides the large
when he was speechless.
bounty conferred upon her, the corpus of the
estate is tied up, and placed in the control of
She was alone with him, and
her brother.
had every opportunity, in the helpless condi
tion of his body and the enfeebled condition
of his mind and will, to impese upon him,-
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and subdue him entirely to her~will. We
have no direct proof of what she did, because
no witnesses were present, and she was not
sworn.
These and the other circumstances
above alluded to, and all the inferences to be
drawn from the immense mass of evidence
given before the surrogate, convince us that
this will and the codicil were the result of
undue inﬂuence, imposition, or fraud of some
kind, and that they should not be admitted
to probate.
It matters not that she did not
take for herself and relatives a larger share
of his estate. She took enough to show her
grasping disposition and overpowering inﬂu
ence.

cy.
v.

As said by Load Brougham in Panton
Williams, supra: “It is much less material

that those who seek to impeach a testament
ary instrument should be unable to explain
certain things in their case, and should be
forced to admit that their argument is not,
in everypoint, consistent with all the facts,
than that they who seek to establish the will
should give no rational, consistent, or intelli
gible solution of those diﬂiculties which in
cumber their supposition
and obstruct the
path towards the conclusion they would have
us arrive at."
Our attention is called to certain rulings
of the surrogate excluding questions put to
.
witnesses by the counsel of proponents, and
the claim is made that gross errors were
committed prejudicial to the proponents.
I
have carefully considered all of them, and be
lieve that most of the rulings were clearly
right, and if any of them were wrong they
were not of such a character as materially to
affect the case, and hence are not grounds
for reversal upon this appeal. Clapp v. Ful
lerton, 34 N. Y. 190; Gardiner v. Gardiner,

I freely admit that there are some diﬂicul
ties standing in the way of the conclusion
which we have thus reached, and that strong
arguments
were urged, with great ability,
for the proponents by their learned counsel;
but the difﬁﬁculties lying in the pathway of
An immense
the proponents are still greater.
estate should not be disposed of by a will
more or less unjust, and tied up by compli
cated provisions, except upon clear and satis
factory proof that it is really the will of a Id. 155, 164.
The judgment must be aﬂirmed,
competent testator, exercising his free agen

with costs.
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quested the court to give in its charge to the
jury. It is stated in the record that “the
court refused to charge as requested, except
.Supreme CourtIof Ohio. Dec. Term, 1867.
as stated" in the charge given to the jury;
Error to district court, Mahoning county. and that the plaintiffs excepted to the “re
Action brought by George Monroe, Cath~ fusal to charge as requested, and to the
erine Monroe, and Erastus Jae/obs against charge, so far as the same is contrary to
John McCiellaud and Francis Barclay in the said request."
court of common pleas to set aside the will
The charge and the propositions submitted
deceased, on the ground
of Mary McClellan
by the plaintiffs are fully set forth in the
of fraud, undue inﬁu ace, and want of testa
bill of exceptions, but no reference is made
it appeared at the trial in the charge to any one of the propositions;
mentary capacity.
before a jury that deceased married Erastus so that it is not speciﬁed in the record which
Jacobs in 1838, and that they lived together one of the propositions the court refused to
until 1852, when he went to California; that I give as requested.
This is left to be dis
deceased and McClelland were married by covered, by seeing what part of the plain
defendant Barclay, a justice of the peace,' tifffs’ requests were not embraced in the
in 1856, and lived together as husband and ~charge given.
It will be seen, moreover,
The plaintiffs gave' that the plaintiffs excepted to the charge so
wife until her death.
evidence tending to show that
far only as the court omitted to adopt the
only; the
married Mary for her property MCUlQllﬂDti
written proposition submitted by them, and
he combined with others to induce her to, so far as the charge was contrary thereto.
make a will; that she was advised to marry It is not deemed necessary, for the purpose
him, and that she had a right so to do; that of presenting the questions made by the
McClelland was about 35 years of age at exceptions, to recite here said propositions
the time of the marriage, and that Mary or the charge in full. Suifice
to say that
was over 57; that she was deformed, ﬁlthy, most of the propositions were substantially
drunken, profane, and lewd; and that they given in the charge to the jury as requested.
lived together mot unhappily. The defend- ' This does not seem to be strenuously contro
ants gave evidence tending to establish her verted by the counsel for the plaintiffs, ex
capacity to make a will, and to show that' cept as to the propositions numbered from
before and ever since her marriage with 16 to 20, inclusive.
Indeed, the whole con
Mccielland she expressed her determination troversy, arising out of the neglect of the
not to give her property to the plaintiffs. court to charge as requested, and upon the
They further gave evidence tending to rebut charge as given, may be fairly presented by
all fraud or undue inﬂuence upon the tes stating these ﬁve propositions,
and
the
tatrix.
Verdict and judgment for defend
charge relating to them.
The propositions
ant. On error to the district court, the are as follows: “(16) If, previous to the will
judgment was aﬂirmed, and plaintiffs ﬁled being made, John McCleliand, or any person
their petition in error.
acting in concert with him, took advantage
Geo. M. Tuttie and John M. Stuli, for of imperfect, though not absolutely unsound.
plaintiffs in error.
E. Hutchlns, for de judgment on the part of the testatrix, and,
by advice known by them to be false, in
fendants in error.
duced her to believe that she owed to Eras
pro
DAY, C. J. The original case was
tus Jacobs no duty as a wife, and she made
ceeding in the court of common pleas, to the will under the continued
of
inﬂuence
contest the validity of the last will of Mary that persuasion, the will is void. (17) That
McClcliaud, deceased, upon three grounds:
for this purpose it makes no diffference
the will whether
relates to matters of fact merely,
(1) That at the time of executing
she was not of sound mind and memory; or whether it related to matters of judg
induced to ment only, provided
related to matters
(2) that she was fraudulently
about which she. in her imperfect condition of
make the will; (3I) that the will was pro
cured by undue inﬂuence of defendants upon judgment, might be, and actually was, mis
the testatrix. The issues joined by the par led by the advice. (18) If, at the time of
ties upon these grounds were tried to a jury, making the will in question, Mary Jacobs,
and a verdict was rendered in favor of the the testatrix, from false advice, knowingly
defendants, sustaining the will.
given by John McCleiland. or by any other
The testimony is not fully set forth in the person acting with him, believed that Eras
It is therefore to be pre tus Jacobs was not her lawful husband.
bill of exceptions.
sumed that the ﬁnding of the jury was, when in fact he was, and that John Mc
under the charge of the court, warranted by Clelland was her lawful husband, when in
fact he was not, the will is void. (19) it
the evidence.
The only errors insisted on here arise upon makes no difference whether the false advice
taken by the plaintiffs to the thus given was in relation to some matter
exceptions
refusal of the court to charge the jury as of fact or in relation to some matter of law.
concerning
her relation to Jacobs and Mc
requested by them and to the charge as giv
Clelland, provided she, being then possessed
to the court
en. The plaintiffs submitted
21 propositions in writing, which they re of impaired powers of judgment. believed
et al. v.

et a1.
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the advice to be true, and acted accordingly. Isuch fraud was exercised, then it would.
(20) It a man knowingly and wrongfully ihowever slight, destroy the validity of the
marries and cohabits in a state of adultery iwifl; that is, if it was suﬂicient to and has.
your judgment, tended to induce the ex
with a woman who is the lawful wife of an
Here the court, in reply to these
other man, and whose husband has not for iecution."
felted his claims to her comfort and society. ,four requests, told the jury that if “any
and, by the inﬂuence of such marriage and jfraud or misrepresentations
were resorted
of the will,
cohabitation,
procures a will from her in lto to induce the execution
if
tend
his favor, and disinheriting her real husband,
however slight,
ed to induce the execution" thereof. the will
that will is void for illegal inﬂuence."
It is to be observed that these propositions lwas void. If these requests are construed
make no allowance for any other facts or as relating to the act of the testatrix in
which might modify the as making the will, then the plaintiffs had the
circumstances
full beneﬂt of them in the charge.
In that
sumed facts, but assert that the facts as
case, the record does not show atﬁrmatively
in
sumed would, under any circumstances,
that they were refused by the court, or that
validate the will.
Under the sixteenth proposition, it is as they are embraced in the exceptions taken by
the plaintiffs.
sumed that it would make no difference
when, or for what purpose, the testatrix
But the point that seems to be chieﬂy relied
was induced to believe that she owed to i0r1 by the plaintiffs is made on the twenti
Upon the facts there as
Erastus Jacobs no duty, no matter if it was ieth proposition.
for a purpose having no reference to a dispo -sumed,
was claimed, as a presumption of
sition of her property; still it is assumed the law, that the will was produced by
The
that, if the advice was ever given for any Ilegal~ and therefore undue inﬂuence.
purpose, and the false belief continued, the court did not accede to this proposition, but
will is void, although the advice had no left the question of undue inﬂuence to be
effect whatever in producing the will. Un-. determined by the jury, under the follow
der the seventeenth proposition it is claimed ,ing instructions relating to this and other
“Inquire whether, through the
that the will would be void if the testatrix propositions:
was misled by the false advice, without exercise of force, or by fear produced, or in
assuming that she was thereby induced to any manner, such an inﬂuence was ex
make the will, or that such advice had the erted over her as to induce her to make a
least inﬂuence on the testamentary act. In disposition of her property contrary to her
taken together, own will and inclinations; or whether such
deed, these two propositions,
assume that, if the testatrix was, at any an undue and overruling inﬂuence was ex
time and for any purpose, misled by the ercised upon her mind as to control or over
false advice of McCleiland as to her duty to power her own inclinations and judgment,
Jacobs, and remained under such false im or induce her, without or contrary to her
pression when the will was made, though it own intention and will, to execute the paper.
thereto, and in no way If either of these propositions
had no relation
are found in
it, still the will was the atﬁrmative,
it would defeat the will."
tended to produce
Construing the charge strongest against the
void.
would seem that the court in
The same may be said, substantially, as plaintiffs,
proposi
and nineteenth
tended to be understood as holding the law
to the eighteenth
In the nineteenth, which is the most to be that, in the absence of fraud, no mat
tions.
explicit, it is not assumed that, in acting ter by what inﬂuence
testator may be
upon the false advice, she did so in relation exercised. so long as it does not overpower
well settled his inclinations and judgment, and induce
to the will. 1lt is undoubtedly
that, to invalidate a will for fraud or undue a disposition of his property contrary to his
inﬂuence, it must appear that the fraud or own wishes and desires, his will cannot be
Indeed,
undue inﬂuence had some effect “upon the invalidated for undue inﬂuence.
the very act of making is not denied but that the charge. as ap
( testator in producing
his will.’f.!IRedf. Wills, 516, 524, 525, 527. plied to ordinary cases, may be sustained
But, however this may be, the most that by both reason and authority;
but it is
can be claimed of these four propositions is claimed that a distinction is to be taken be
that they are based on that kind of undue tween inﬂuences that are lawful and those
inﬂuence which amounted to fraud upon the that are unlawful.
testatrix. This is the gist of them; and up
The gist of the claim is that the will was
on a fair construction of the charge, so far void because it was induced by inﬂuences
as they tended to induce the will, they growing out of an unlawful relation.
No
It is matter for what reason the testatrix may
were substantially given to the jury.
difﬁcult, therefore, to see wherein the plain
have been abandoned by her husband, or
tiffs were not permitted to have all the hen why she may desire to dlsinherit him and
to which they her kindred, or what obligations may have
eﬂt of these propositions,
Upon this point the court arisen from the unlawful relation: no mat
were entitled.
charged the jury "to inquire whether any ter if the will was made without any in
were resorted to ﬂuence of the devisee other than that which
fraud or misrepresentations
of this will.
to induce the execution
If sprung from their association; and no mat
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ter if it was made in accordance with her
own inclinations and judgment,--still it is
If no
assumed that the will would be void.
other objection than this was urged against
a gift of property between living parties, it
would hardly be contended that it would be
it is difﬁcult to see why a bequest
void.
or devise should be subjected
to a more
Every will, it may fairly be
stringent rule.
presumed, is prompted by inﬂuences strong
enough to induce its provisions, and it would
seem, therefore, that the most that ougnt to
be claimed from such inﬂuences in the con
test of a will is to have them submitted to
the jury, to enable them to determine wheth
er the testator was misled, or so inﬂuenced
thereby as to affect his own free choice and
judgment in the disposition of his property.
The power to make a will is granted by the
statute to "any person of full age and sound
memory"; and, under its provisions, the will
is to be admitted to record as valid when
“duly attested and executed, and the testa
tor at the time of executing the same, was of
full age and sound mind and memory, and
Swan 8: C. St. p.
not under any restraint."
up
BesnIicﬂonsarelnposed
1615, §§ 1, 15.
on none, but all are alike left to the exercise
of their own free wills and inclinations in
the disposition of their property. The pow
er thus given to dispose of property does
not depend upon the disposition made there
to those who may
of, nor is it restricted
employ it only for just and wise purposes;
but all upon whom the right is conferred
Indeed,
may use it without "any restraint."
it is contemplated by the statute that this is
the only way in which it can be exercised.
Freedom from restraint is essential to the
validity of a will. So careful is the law in
this respect, that it will not uphold a will
that has been induced by restraint upon the
testator, whether in the form of fraud prac
ticed upon him or any other inﬂuence that
destroys the free exercise of his own will.
Redf. \Vills, 524, 527. It would be incon
sistent with the right conferred by the stat
ute, and with the spirit of the construction
it has hitherto received, to sanction re
straints upon a testator, based alone on the
character of the motives or causes that may
have induced any disposition of his prop
erty that he may make while in the free ex~
ercise of his own inclinations and judgment.
He may give his property to whomsoever he
pleases; and his motives or reasons therefor,
so long as he is “not under any restraint."
are matters of his own conscience. for which
His will,
he is not accountable to the law.
executed in conformity to the statute, if it
be his own, and not in any sense the will
of another, cannot be invalidated, however
much its provisions may be disapproved by
others.
It is claimed in the proposition under con
sideration that the will, upon the facts there
in assumed, would be void for “illegal in
ﬂuence."
In the solution of the question
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made by this proposition,
much of the difﬁ
culty disappears when we consider what
“inﬂuence," as applied to the invalidation of
I
Every will. as before re
l wills, is “illegal."
marked, is the result of inﬂuences strong
enough to produce it.
Since, then, it is the
policy of the law to secure to every one the
right to dispose of his property in accord
ance with his individual will, that inﬂuence
alone is illegal which places the freedom of
a testator’s
will under some kind of re
straint. If this be so, it follows that it
matters not what may be the origin or char
acter of any inﬂuence operating upon a tes
tator, if it does not place him "under any
restraint." It would seem to follow, also.
that it would be equally immaterial how an
individual may have acquired an inﬂuence
over a testator, unless such inﬂuence is ex
‘ erted in a manner that tends to restrain the
.
free exercise of his will in the disposition
of his property.
It is claimed in this prop
osition that the inﬂuence that produced the
will was illegal only because it sprung from
i an unlawful relation.
If this be so, then the
I
principle would be equally applicable to any
other unlawful relation, and would destroy
a will made under inﬂuences springing there
from, although the testator, without being
placed under restraint, could not be per
suaded to make a will otherwise than as
prompted by such inﬂuences.
However rep
rehensibie such inﬂuences may be, if a tes
tator voluntarily chooses to be actuated by
them, it is a privilege he may enjoy under
the law that secures to every one alike the
right to dispose of his property without re
straint upon his own judgment and con
science. Et is undoubtedly well settled that
a will cannot be invalidated because it was
produced by inﬂuences springing from aiaw~
fui marital relation, unless such inﬂuence
The inﬂuenc
has been unduly exerted.
arising from an unlawful marital relatio
may be as strong as that of the other; but,
unless it impairs more than the other the
free exercise of the testator’s will, it is dif
ﬂcult to see how the inﬂuence arising from
the unlawful relation is necessarily such up
due inﬂuence as will invalidate a will, while
that of the other will not. It would seem,
upon the principles already stated, that the
question would be essentially the same in
either case, whether the inﬂuence had been.
in fact, exerted in restraint of the testator’s
an adult
s
will. How I
relation may be reprobated, it by no means
by in
follows that every will produced
ﬂuences arising from that relation is tainted
with such turpitude that to uphold it would
“do violence to the morality of the law."
This is the theory upon which the claim of
the plaintiffs rests.
If the principle be
not in
correct, it makes no difference which party
makes the will; whether the devise be from
the woman to the man. or the man to the
woman, it would be equally void.
It would
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be easy to suppose cases where considera
tions of moral obligation, as well as that of
public duty, would require a man to make
suitable provision for a woman with whom
he had sustained this relation. In such cases
it would do no violence to the morality of
the law to sustain such provision, though it
be made by will, and induced solely by in
ﬂuences springing from the unlawful cohab

itation.

It may, however, be admitted that the in
ﬂuences growing out of an unlawful marital
relation do not stand, and should not be per~
mitted to stand, upon an equal footing with
those coming from the lawful relation; but
the question recurs whether the difference
If it be the
is in matter of law or of fact.
former, then every will induced by an un
lawful relation is void, though the testator
might not have been “under any restraint";
but this, it has been shown, is contrary to
If it be the
the general policy of the law.
latter, then the proof of the unlawful rela
tion should go, with the other evidence, to
the jury, to enable them to determine the
We think this
question of undue inﬂuence.
would be in accordance with the law, and,
in general, best subserve the ends of justice.
We have not been furnished with author
ifies, nor do we see any suiflclent reason, to
warrant us in making this class of cases an
exception to the general principles relating
It is true that the
to the validity of wills.
position of the counsel for the plaintiffs is
strongly supported obiter in the able opinion
delivered in the case of Dean v. Negley, 41
Pa. St. 312. The point there ruled. how

ever, went to the extent only that proof of
the making a will under and in the direction
of an unlawful relation like that in this
case was such evidence of undue inﬂuence
"that it may justify a verdict against the
validity of the will"; and it was held, there
fore, that it was error to exclude it from the
jury. That the same court must hold the
question to be one “of fact, merely," and
not “a presumption
of law," is shown in a
still more recent case, where it was declared
that "undue inﬂuence, to avoid a will, must
be such as to overcome the free agency of
the testator at the time the instrument was
made."
Eckert v. Flowry, 43 Pa. St. 46;
Redf. Wills, 534. The propositions which the
counsel for the plaintiffs requested the court
to give in its charge to the jury, although
separately numbered. were in fact, many of
them, a connected series of propositions,
de
pendent one upon another, some of which,
we have shown, the court could not properly
give.
Other independent propositions were
properly refused. as has been shown, and the
remaining ones were embraced in the charge.
There was, therefore, no error in refusing
Ito charge
as requested.
For the reasons
already stated we think that there was no
error in the charge as given to the jury by
It follows that
the court of common pleas.
the
the district court rightfully aﬂirmed
judgment of that court, and that the judg
ment of the district court must therefore be
aﬂirmed.

WHITE, WELCH, BRINKERHOFF,
SCOTT,

JJ.,

concurred.

and
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To be undue
amount to undue inﬂuence.
inﬂuence in the eye of the law there must
it
be—to sum it up in a word—coercion.
Nov. 19, 1885.
Court of Probate.
must not be a case in which a person has
Plaintiff, as a legatee, offered for probate been induced by means such as I have sug
,
the will of Elizabeth Wingrove, dated Sep
gested to you to come to a conclusion that
tember 15, 1869, and alleged that a codicil,
he or she will make a will in a particular
dated October 9, 1880, which revoked some person’s favor, because, if the testator has
of the gifts to him, was procured by undue only been persuaded or induced, by con
inﬂuence of defendants.
Defendants denied siderations which you may condemn, really
that the codicil was procured by undue in and truly to intend to give his property to
ﬂuence, and claimed probate of it together another, though you may disapprove oi.’ the
with the will.
The action was tried by a act, yet it is strictly legitimate, in the sense
common jury, who found a verdict for the of its being legal. It is only when the will
plaintiff, which was subsequently set aside, of the person who becomes a testatoris co
and a new trial ordered by a special jury.
erced into doing that which he or she does
Mr. Murphy, Q. C., and Mr. Gye, for plain not desire to do that it is undue inﬂuence.
The coercion may, of course, be of different
tiff. Mr. Inderwick, Q. C., and Mr. Pritch
kinds. It may be in the grossest form, such
ard, for defendants.
as actual conﬁnement or violence;
or a per
Sir JAMES HANNEN, (President,) in ad son in the last days or hours 01’ life may
have become so weak and feeble that a very
dressing the jury said:
to bring
of the jury, I must ask your little pressure will be suﬂicient
Gentlemen
particular attention to the exposition which about the desired result; and it may even
I am about to give you of the law upon this be that the mere talking to him at that stage
subject 0! undue inﬂuence, for I ﬁnd, from of illness~ and pressing something upon him.
now a long experience in this court, that may so fatigue the brain that the sick per
there is no subject upon which there is a son may be induced, for quietness’ sake, to
do anything.
This would equally be coer~
greater misapprehension.
The misapprehen
sion to which I have referred arises from cion, though not actual violence.
These illustrations will suﬂiciently bring
We
the particular form of the expression.
home to your minds that even very im
are all familiar with the use of the word “in
We say that one person has an moral considerations, either on the part of
ﬂuence."
unbounded
inﬂuence over another, and we the testator or of some one else oifering
speak of evil inﬂuences and good inﬂuences; them, do not amount to undue inﬂuence un
but it is not because one person has un less the testator is in such a condition that.
if he could speak his wishes to the last, he
bounded inﬂuence over another that, there
fore, when exercised, even though it may be would say: "This is not my wish, but I must do
very had indeed, it is undue inﬂuence in the it.“ If, therefore. the act is shown to be the
legal sense of the word.
result of the wish and will of the testator
To give you some illustrations of what I at the time, then, however it has been
mean: A young man may be caught in the brought about,—for we are not dealing with
tolls of a harlot, who makes use of her in~ a case of fraud,—though you may condemn
ﬂuence to induce him to make a will in the testator for having such a wish, though
her favor, to the exclusion of his relatives. you may condemn any person who has en
It is unfortunately quite natural that a man deavored to persuade and has succeeded in
persuading the testator to adopt that view,
so entangled should yield to that inﬂuence,
and confer large bouiyties on the person with still it is not undue inﬂuence.
’i'here re
whom he has been brought into such rela
mains another general observation
that I
tion; yet the law does not attempt to guard must make. and it is this: That it is not
against those contingencies.
A man may be suﬂicient to establish that a person has the
power unduly to overhear the will of the
the companion of another, and may encour
It is necessary also to prove that
age him in evil courses, and so obtain what testator.
is called an "undue inﬂuence" over him, and in the particular case that power was ever
the consequence may be a will made in his cised, and that it was by means of the ex
favor. But that, again, shocking as it is, ercise of that power that the will, such as it
perhaps even worse than the other, will not is, has been produced.

WINGROVE

v.

W’INGROVE

(11 Prob. Div. 81.)

et al.

