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EWING

V.

LITCHFIELD

et aL

(22 S. E. 362, 91 Va. 575.)
Supreme

Court of Appeals of Virginia.
27,

June

1805.

Appeal
from circuit court, Washington
county; Sheffey, Judge.
Bill by one Litchfield and others against
Thomas Ewing.
Decree for complainants,
and defendant appeals.
Reversed.
White & Fenn, for appellant.

for appellees.

Daniel Trigg,

KEITH, P. This bUl was filed in the circuit
court of Washington county by Litchfield
and others, and sets forth the following facts:
In January, 1890, the plaintiffs entered into
a conti-act with J. D. Imboden, by which the
plaintiffs and the said Imboden agreed to procure $100,000 of the stock of the Virginia &
Tennessee Coal & Iron Company at the price
of $10 or less per share of $loo each. These
shares, together with 15,000 shares owned by
the plaintiffs, were to be TOted in a stockholders' meeting, to be held within a period
named, and upon a notice prescribed in the
contract, so as to acquire the control of $1,950,000 of the stock which remained in the
treasury of the Virginia & Tennessee Coal &
Iron Company. This block of 19,500 shares
of stock was to be sold to Imboden at $10 per
share, and in consideration of his purchase
of the said treasury stock at this reduced rate
he undertook to secure and cause to be submitted to the said meeting of stockholders,
for their ratification, a contract, by and on
behalf of the Danville & East Tennessee
Railroad Company and the Atlantic & DanvUle Railroad Company with the Virginia &
Teimessee Coal & Iron Company, binding the
railroad companies to extend their roads into
the lands and coal fields of the coal and iron
company, or to make connections therewith
satisfactory to the said parties by means of
other railroads, by the 1st of January, 1893,
and to complete and have in operation the
line of said railroad companies from Abingdon to Damascus on or before the 1st day of
January, 1891, and to complete and have in
operation all that part of the line of said
railroads and their connections, so as to connect Abingdon and the coal fields, by the 1st
of January, 1893, and then binding the said
under certain terms
railroad companies,
therein named, for the transportation of the
product of the coal fields, owned by the Virginia & Tennessee Coal & Iron Company. It
is further provided that, unless the party of
the first part, J. D. Imboden, or his assignees,
shall, at the meeting of the stockholders provided in the contract, purchase the treasury
stock and delivesr or cause to be delivered the
contract of the railroad companies, as hereinbefore provided, or in the event of the failure of the first party to notify the parties of
the second part of his readiness to conform
to and to comply with the provisions of this
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agreement, then the contract entered into was
to be nuU and void, except that the parties of
the second part "shall be entitled to demand
and receive from the party of the first part
the amount of $50,000 of the stock of the Virginia & Tennessee Coal & Iron Company, or

$5,000 in lieu thereof by way of ascertained
and liquidated damages on account of the

breach of this contract." There are details of
the contract entered into between the parties
which I have thought it unnecessary to set
out, but have contented myself with reciting
what I conceived to be the features of the
contract upon wtilch this controversy depends. The $50,000 of stock was to be deposited with the Exchange National Bank of
Lynchburg by the party of the first part, to
be held in accordance with the provisions of
the contract, and it was also provided that
the party of the first part should have the
right to elect to pay either the stock or the
money in cash as damages, in the event of
Subhis failure to comply with his contract.
sequently an amended bill was filed, and
Thomas Ewing was made a party defendant,
it appearing that J. D. Imboden, in executing the contract set out in the original bill,
was acting as the agent of Ewing, and that
Imboden had no personal interest In It To
this bill there was a demurrer, which the
circuit court overruled, and such proceedings
were had that a final decree was entered in
the cause, from which Thomas Ewing has
and his appeal presents for our
appealed,
consideration at the outset the propriety of
the decree of the circuit court upon the demurrer to the bill.
It wiU be observed that this suit Is not
brought to enforce the specific performance
of that which the defendant contracted to do,
—that is, to procure contracts from certain
railroad corporations to build a line of railway into the coal fields controlled by the
plaintiffs within a stipulated period; in other
words, it is not a suit for the specific performance of the principal contract entered into between the parties. Stated broadly, that
was a contract upon the part of Ewing to conBtruct, or for him to procure others to construct, certain lines of road to certain points
named In the contract, the object being to derelop the coal fields owned by the Virginia &
Tennessee Coal & Iron Company, in which
company the plaintiffs were large stockholders. Vpon the part of the plaintiffs, in consideration of Ewing procuring this road to be
Duilt, or procuring a satisfactory contract upon the part of others to build It, they were
to unite with him, who, In the meantime,
with their aid, was to secure $100,000 of the
stock of the Virginia & Tennessee
Coal &
Iron Company, thus constituting a controlling
Interest in the company, and thereby give to
the appellant the control of 19,500 shares of
stock, at $10 per share. In a proper case a
court of equity delights specifically to enforce contracts where the parties have no
other remedy, or the remedy afforded elsewhere is less complete or satisfactory; but
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It will go even further than this. It will not
permit a party, by the voluntary payment of
the agreed penalty, to defeat the enforcement
It will not enof the alternative contract
tertain a suit for the recovery of damages
merely, nor will it undertake to give damages
ssLve, as before observed, as ancillary or auxiliary to some one of Its recognized subjects
of jurisdiction; and so far from liquidated
damages constituting an exception to the rule
that courts of equity wUl not entertain suits
for damages for breach of contract, it seems
that, if the damages for the breach of a contract have been liquidated by the parties to
and agreed j
the contract (that is, ascertained
upon), that fact, so far from inviting thej
assistance of a court of equity, is sufficient to
Indeed, this must of necessity be
repel it.
so, for, as the jurisdiction of the court to enforce contracts specifically rests upon the insufficiency of damages as a redress or remedy
for failure to comply with a contract, the
very foundation of jurisdiction seems wanting
in those cases where the parties themselves
have otherwise determined, and have fixed a
money value in the form of liquidated damages upon the injury sustained by its breach.
In this view is found an explanation of the
leaning shown by courts of equity, in doubtful cases, to construe such agreements as we
are here considering as creating a penalty or(
forfeiture rather than liquidated damages.!
For, if It be determined that It Is but liquidated damages, the jurisdiction of a court of
equity is at an end, but If It be construed as
a forfeiture or penalty, then it afCords no obstruction to the interpretation of the court
of equity, because it will prohibit either the
enforcement or the voluntary payment of the
penalty or forfeiture, and will compel the
performance of the alternative contract If a
proper case be made. Courts of equity, therefore, always strongly Incline to that construetion which declares
to be a forfeiture or
penalty rather than liquidated damages.
In
this case, however, a court of equity is without motive to prefer the one to the other construction.
The alternative for which the penalty is given. If It be penalty, is the securing
of a contract for the building of a railroad.
It is obviously impossible to compel the defendant either to build it himself or to procure others to build it. It will leave the parties, in the forum appropriate for that relief,
to recover damages for its breach,— liquidated
damages,
court of law shall be of opinion
that the parties so intended the stipulation in
the contract, or damages in ordinary cases,
court of law shall be of opinion that the
stock or money stipulated to be paid was a
penalty. We have not referred to cases.
Cases upon the subject of the specific performance of contracts and other subjects discussed are too numerous
even for citation.
The whole subject has been treated with
great fullness and ability In Pomeroy's Equity, and we shall content ourselves with referring to the appropriate chapters In that

if

here the undertaking of the defendant Is to
build a railroad, or to procure others to build
it, and courts of equity will not enforce contracts for that . purpose. This seems to be
well settled.
The object, and the only object, of this bill
is to recover what the parties have agreed upon, either as a penalty or forfeiture, or as
The breach of the conliquidated damages.
tract Is recognized as the foundation of thp
relief sought, and the plaintiffs have resorted
to this court, and Invoked its aid to enable
them to gather in the form of damages the
There
fruits of a mere breach of contract.
are cases in which courts of equity will
award damages, but they are cases where,
having obtained jurisdiction over the subject
and of the parties, under some of the wellrecognized sources of equity jurisdiction, it
is found necessary to award damages in order to do full and complete justice by way
as when. In the enforceof compensation,
ment of a contract for the sale of land, the
court finds Itself unable to give the party
seeking and entitled to its aid all that, under
In such a
his contract, he should recover.
case the court will, as far as possible, specifically execute the contract, and then ascertain the damages accruing by reason of Its
inability in the particular case thus to afford
The giving of the damages
complete relief.
Is ancillary or auxiliary to the jurisdiction
specifically to enforce the performance of the
contract.
See Nagle v. Newton, 22 Grat. 814.
The case before ns being in Its essence for the
recovery of damages for a breach of contract,
a court of equity Is not to be beguiled into
granting the relief sought because It is Ingeniously and artfully concealed under cover
of a prayer to compel the assignment of certain shares of stock. The great weight of authority in this countESr Is that a court of equity wIU not entertain a bill for such a purpose,
though In England It seems to be otherwise.
Had the subject and object of the principal
contract between the parties in this case been
the sale and purchase of the $50,000 of the
stock in question, a court of equity would
have left them to their remedy at law, and
will certainly not barken to their prayer when
It appears that the stock, the assignment of
which is sought, Is Itself but one form of the
penalty or liquidated damages agreed upon
as the measure of the injury sustained by the
Much of
breach of the contract entered into.
the argument addressed to us had for its object to enable us to determine whether or not
the stock, or In lieu thereof the $5,000 in
money, a^eed to be transferred or paid by
the appellant in ease of a failure to perform
the contract, was to be considered as a penalty or as liquidated damages.
This Is a
feature of the controversy
which it Is not
necessary
for us to determine, because in
neither aspect of it are the plaintiffs entitled
to the relief sought, £^A court of equity will
neither enforce a penalty or- forfeltnre, nor
permit it to be enforced in a court of lawi

a
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work,

and especially to sections 446, 447,
1401-1403, and to Lawson, Rights, Rem. &
Prac. pp. 2588, 2590, 2591, as sustaining the
views here presented.
We are of opinion that the demurrer to the
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bill

have been sustained, and the bill
enter a decree reand therefore
versing the decree of the circuit court.
should
dismissed,

BUCHANAN, J.,

absent.
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CRAIG

V.

HUKILD

et al.

(16 S. B. 363, 37 W. Va, 520.)
Supreme Court of Appeals of West Virginia.
Dec. 22, 1892.

Appeal from circuit court, Monongalia county.
Bill by Joseph W. Craig against B. M.
Hukill & Co. and others for partition of
land.
There was a decree for partition. DeReversed.
fendant B. M. Hukill appeals.
Okey Johnson, W. P. Hubbard, and Keck,
& Fast, for appellant. Cox & Baker,
for appellee.
Son

BRANNON, J. W. M. Davis executed to
David Kennedy a lease of a tract of land for
a term of years, for the purpose of drilling
for petroleum oil, which lease has come by
assignment to B. M. Hukill. The deed of
lease contains a covenant on the part of the
lessee to commence operations for oil development within nine months, or for payment of a
certain sum of money per month until commencement of work, with a provision that
a failure to do one or the other should work
an absolute forfeiture of the lease. Afterwards Davis executed an instrument by
which he agreed to sell to H. P. Griffith all
the oil and gas under the said tract, and
Griffith transferred all his right in said tract
to Joseph W. Craig.
Davis had a life estate
in said tract, with remainder in fee to his
children; and, by the death of one of them, he
inherited an undivided one-fifth share therein.
Hukill, claiming under the first-mentioned
lease, as also under a lease from the guardian of the surviving children, bored for and
produced oil on the premises.
Craig brought
a suit in equity in the circuit com't of Monongalia county against Hukill, Davis, and others, praying that the tract be partitioned,
and one-fifth assigned as the share of Davis
in fee, and that all the oil and gas under
it be assigned to the plaintiff, Craig. The
theory of Ci'aig for relief is that by reason
of failure to commence operations, or to pay
money in lieu thereof, as provided in the lease
to Kennedy, it had become forfeited, and he
had, by the said agreement between Davis
and Griffith, become entitled, in exclusion of
all rights under the Kennedy lease, to all
Obviously,
oil which Davis could convey.
Craig can get relief only through an enforcement of the forfeiture of the Kennedy lease.
Thus, at the threshold of the case, we are

met with the question whether a court of
equity will enforce this alleged forfeiture.
Affirmative relief against penalties and forfeitures was one of the springs or fountains
of equity jurisdiction, and the jurisdiction
was very early exercised;
and it would be
going in the very opposite direction, and acting contrary to its essential principles, to affirmatively enforce a forfeiture. The elementary books on equity Jurisprudence state
the rule as almost an axiom, that equity never enforces a penalty o f_forfeiture.
2 Story,
TSqrjur. § 1319; 1 Pom. Eq. Jur. § 459; Bisp.
Eq. § 181; Beach, Mod. Eq. Jur. § 1013.
Mr. Pomeroy, in 1 Pom. Eq. Jur. § 460, says
that rule is without exception;
and I confess my search has led me to the same conclusion. This doctrine is supported in America by decisions of the highest authority, coming from jurists of the most eminent name,
—among them, Kent and Marshall; and there
seems to be no change or qualification in
Livingston v. Tompkins, 4
later decisions.
Johns. Ch. 415; Horsburg v. Baker, 1 Pet
232; Marshall v. Vicksburg, 15 Wall. 146.
The estate under the Kennedy lease certainly
vested; and the plaintiff seeks, by a suit in
equity, to divest it, which he can only do by
declaring and enforcing the forfeiture of that
lease, for the plaintiflE's right must depend
for its birth and existence on that forfeiture. In Livingston v. Tompkins, supra, it
was held that "equity wiU not assist the recovery of a penalty or forfeiture, or anything
in the nature of a forfeiture," and "will not!
lend its aid to divest an estate for the
breach of a condition subsequent." McKlm
V. Mason, 2 Md. Oh. 510; Warner v. Bennett,
31 Conn. 468;
Smith v. Jewett, 40 N. H.
530.
In Oil Creek R. Co. v. Atlantic & G.
W. R. Co., 57 Pa. 65, a bill was filed to enforce a forfeiture of a lease because of failure
to build a road according to the express provisions of the lease; and the court refused,
on the ground that equity never lends its
aid in enforcement of a forfeiture, but will
leave the parties to their legal remedies.
Many cases cited in the text-books above cited sustain this principle.
Though equity has
jurisdiction in partition, yet it will not exercise it when it can be done only by enforcing
a forfeiture, when the plaintiffs right grows
only out of a forfeiture. As equity has no
Jurisdiction, we cannot decide the merits of
the case, and therefore reverse the decree
without prejudice to the
and_dismiMiJheJ)ill,
plaintiff to seek to assert his rights by any
appropriate legal remedy.
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KUNKLE

et al. ▼.

WHERRY.

(42 AU. 112, 189 Pa. 198.)
Supreme

Court of Pennsylvania.

Jan.

2, 1899.

Appeal from court of common pleas, AUegheny county.
Action by H. H. Kunkle and Conrad Jordan, partners doing business as Kunkle &
Jordan, against James Wherry, to recover a
balance alleged to be due on a contract for
granite construction. Judgment for plaintiffs, and defendant appeals.
Reversed.
R. A. & Jas. Balph, for appellant
E. G. Ferguson, for appellees.

J.

S. &

FELL, J. The defendant was the contractor
for the construction of a large, 10-story building, which he was required to complete in 11
By the terms of his contract with
months.
the owner, he was to receive $100 for each
day less than the time limit, and to pay
$1,000 for each day that he should exceed
it, in the completion
of the work.
He entered into a contract with the plaintiffs for
the stone and granite work. They agreed to
furnish the materials, and to finish the work
to the top of the second story, ready for the
bricldayers, in six weeks' time after three
stories of ironwork had been erected, and
bound themselves "to pay the sum of $150
per day as a penalty for each and every day
thereafter that the said work remains unfinThe
ished, as and for liquidated damages."
learned judge held that this stipulation should
be regarded as a penalty, and not as liquidated damages, and that the defendant could,
set off against the plaintifEs' claim such damages only as he proved to have been actually
sustained by him because of the delay of the
plaintiffs in completing the work.
The rule that in actions ex contractu, where
the breach of an agreement admits of compensation, the recovery may be limited to
the loss actually sustained, notwithstanding
a stipulation for a penalty. Is founded upon
the principle that one party should not be
allowed to profit by the default of the other,
and that compensation, and not forfeiture, is
Equity will regard a penthe equitable rule.
alty or forfeiture as Intended to secure the
fulfillment of a contract, and It may preclude
the injured party from recovering more than
a just compensation, or from obtaining a collateral advantage. Notes to Peachy v. Duke
of Somerset, 2 White & T. Lead. Cas. Bq.
Whether a sum named
2044; BIsp. Eq. 178.
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as compensation for the breach of a contract
Is to be considered as a penalty to secure its
fulfillment, from which equity will relieve,
or as damages liquidated by the parties themselves, is a question which cannot be answered by the application of any general rule.
The question is always one of construction,
and any rule upon the subject is a mere guide
to the tutention of the parties. The grounds
on which each case is to be considered and
determined are clearly stated by our Brother
MitcheU in Keck v. Bieber, 148 Pa. St. 645,
24 Atl. 170:
"The general principle upon
which the law awards damages is compensation for the loss suffered.
The amount may
be fixed by the parties in advance, but, where
a lump sum Is named by them, the court will
always look into the question whether this
is really liquidated damages, or only a penalty; the presumption being that it is the latter. The name by which it is called is of but
slight weight; the controlling elements being
the intent of the parties, and the special circumstances
of the case."
And he quotes
with approval March v. AUabough, 103 Pa.
St. 335: "The question • • • Is to be deby the intention of the parties,
termined
drawn from the words of the whole contract,
examined in the light of its subject-matter
and its surroundings; and in this examination we must consider the relation which the
sum stipulated bears to the Injury which
may be caused by the several breaches provided against, the ease or difficulty of measuring a breach In damages, and such other
matters as are legally or necessarily Inherent
in the transaction." From the nature of this
case, the actual damages which would result
from a breach of the contract would not readily be susceptible of ascertainment, and it
seems to us that It was the manifest Intention
of the parties not to leave them to the uncertain estimate of a jury, but to fix them by
"Uncertainty as to the
express agreement
extent of the injuries which may ensue" was
said in Powell v. Burroughs, 54 Pa. St 329,
and Coal Co. v. Schultz, 71 Pa. St 180, "to
be a criterion by which to determine whether
It is a case of liquidated damages or a penalty."
The damages named were for the
breach of a single stipulation, and were not
disproportionate to the loss which would
probably result to the defendant from the
failure of the plaintifCs to complete their
work In time. The fifth and seventh assignments of error are sustained, and the judgment is reversed, with a venire facias de
novo.
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JAQUITH
(5

Supreme

V.

Mich.

HUDSON.
123.)

Court of Michigaa.

May Term,

1858.

EiTor to circuit court, Wayne county.
The action was by Jaquith against Hudson, upon a promissory note for one thousand dollars, given by the latter to the former, April 15th, 1855, and payable twelve
Defendant pleaded the
months after date.
general issue, and gave notice that on the
trial he would prove that, previous to said
15th day of April, 1855, plaintiff and defendant had been and were partners in trade, at
Trenton, in said county of Wayne, under
the name of Hudson & Jaquith; that, on
that day the copartnership was dissolved,
and the parties then entered into an agreement, of which the following is a copy:

"This article of

agreement,

made

and en-

into between Austin B. Jaquith, of
Trenton, Wayne county, and state of Michigan, of the first part, and Jonathan Hudson,
of Trenton, county of Wayne, and state of
Michigan, of the second part, wltnesseth,
that the said Austin B. Jaquith agrees to
sell, and by these presents does sell and convey unto the said Jonathan Hudson, his
heirs and assigns, all his right, title, and interest in the stock of goods now owned by
the firm of Hudson and Jaquith, together
with all the notes, books, book accounts,
tered

I

/

)
(
/
^

moneys, deposits, debts, dues, and demands,
as well as all assets that in anywise belong
to the said firm of Hudson & Jaquith; and
that the copartnership that has existed between the said firm of Hudson & Jaquith is
hereby dissolved; and that the said Austin
E. Jaquith, by these presents, agrees that he
will not engage in the mercantile business. In
Trenton, for himself, or in connection with
any other one, for the space of three years
from this date, upon the forfeiture of the
sum of one thousand dollars, to be collected
by the said Hudson as his damages.
In eonsideration whereof, the said Jonathan Hudson, of the second part, agrees for himself,

his heirs and administrators, to pay unto the
said Austin E. Jaquith the sum of nine hundred dollars, for his services in the firm of
Hudson & Jaquith, together with all the
money that he (the said Austin B. Jaquith)
paid into said firm, deducting therefrom the
amount which he (the said Austin E. Jaquith) has drawn from said firm; the remainder the said Hudson agrees to pay to the
said Jaquith, his heirs or assigns, at a time
and in a manner as shall be specified in a
note beaiing even date with these presents.
And the said Hudson, for himself, his heirs
and assigns, agrees to pay all th« debts,
notes and liabilities of the firm of Hudson &
Jaquith, and to execute unto the said Jaquith a good and sufficient bond of indemnifi-

cation against all claims, debts, or liabilities
of the firm of Hudson & Jaquith.
"Trenton, April, 1855.
"Austin B. Jaquith. [L. S.]
"Jonathan Hudson.
[L. S.]
"Witness:
Arthur Edwards. Arthur Edwards, Jr."
And defendant further gave notice, among
other things, that he would show, on the
Ixial, that, after the execution of said agreement in writing, and the giving of said note
in pursuance thereof, and on or about the
15th day of July, 1855, plaintiff, in violation
of said agreement, entered into the mercantile business at Trenton, and had continued
to carry on the same ever since; by means
whereof the consideration of said note had
failed. And he further gave notice, that he
(the defendant) continued to carry on the
mercantile business at Trenton, after the dissolution of said copartnersMp; and by means
of the breach of said articles by plaintiff,
defendant had sustained damages to the sum
of one thousand dollars, liquidated by said
articles for a breach thereof, which sum he
from the
would claim to have deducted
amount of said note, on the trial.
On the trial, the plaintiff, having introduced the note in evidence, rested his case.
Defendant then proved by Arthur Edwards
the due execution of said agreement.
The
defendant also proved by the said witness
that the plaintiff resumed mercantile business in July, 1855, in the village of Trenton,
within eighty rods of the old stand of Hudson & Jaquith, and had ever since continued
in such business.
On cross-examination, Capt Edwards testified that the above agreement was made in
duplicate, and signed by the parties about
the middle of April, 1855, which duplicates
were placed in his hands, to be kept till the
bond of indemnity and note mentioned in the
agreement
were executed;
that the duplicates were not to be delivered till both parties came and demanded them.
Hudson at
once took exclusive possession of the store,
goods, books, and papers of the old firm of
Hudson & Jaquith, where the duplicate
agreements were signed, and they were left
in witness' hands until the other papers mentioned in them were executed.
Witness did
not recollect whether it was said by the parties that the agreement was not to take effect till both parties came for the duplicates.
Witness never delivered to the defendant the
agreement now produced by him, and cannot
tell how it eame into his possession.
The
plaintiff and defendant never came and jointly demanded the duplicates of him. He has
no recollection that either of the parties ever
notified him not to deliver over the papers.
On re-examination, witness said he lived
at Trenton in 1855, and his papers were for
the most part kept there.
Witness cannot
remember delivering this duplicate to de-
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It might have been delivered by
him to defendant, but witness has no recollection of it.
The defendant then, by another witness,
gave evidence tending to show that, not long
after the date of said agreement, the bond
of indemnity mentioned in the agreement
was executed by defendant and delivered to
the plaintlfE.
No evidence was given to show any damage sustained by the defendant by reason of
plaintiff's again engaging in business in Tren-

fendant

ton.

The plaintifC then called as a witness Arthur Edwards, .Jr., who testified that he was
one of the subscribing witnesses to said
agreement.
The duplicate agreements were
to go into Capt Bdwai-ds' hands, and to be
delivered only when plaintiff and defendant
came together for aid demanded
them.
When they were ready for signing, plaintiff
hesitated about signing the duplicates, but
; witness thinks that Capt Edwards then said
that plaintiff could sign them safely, as he
(the said Capt. Edwards) would hold them
until they were jointly demanded; cannot
remember whether Hudson or Edwards
made the remark, but one of them made
some remark which gave witness the impression that these duplicate papers were to
be null until they should be both simultaneously delivered to the parties. Witness was
in and out of the room, and did not hear
the whole conversation, and cannot say positively whether Hudson was there when this
remark was made.
There was something
said about some other papers, but witness
could not recollect it distinctly.
The court was then asked by plaintiff's
counsel to charge the jury as follows:
"(1) That a delivery to both parties, at the
same time, of the agreement
in duplicate,
by Capt. Arthur Edwards, was essential to
give it effect, and render it operative between the said plaintiff and defendant; and,
before the defendant can claim the full benefit of it, he must show either such a delivery as was agreed upon, or a willful refusal, on the part of the plaintiff, that such
delivery should be made.
set up
"(2) That, even if the agreement
was, in the opinion of the jury, properly delivered, as between the parties, the defendant
against the
can not recoup any damages
plaintiff, except upon evidence showing that
damage
was actually sustained by
some
him; that the clause in the agreement as to
damages cannot, of itself, and in the absence of evidence, operate to the reduction
of the claim of the plaintiff, as the sum fixed
In the agreement is in the nature of a penalty, and not liquidated damages;
and no
under it except
can be recovered
damages
such as are proven."
The court refused so to charge; and plaintiff excepted.
The court then charged the jury in substance as follows:
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That, if the jury were satisfied that the
duplicate agreements were placed in Capt.
beEdwards' hands under the agreement
tween the parties that the same were not to
become operative until both parties called on
him to deliver them, that then they must be
satisfied that such a delivery had taken
place, or the agreement
had never taken
effect; but if, on the other hand, they should
be satisfied that the real nature of the transaction was that the said duplicate agreements were to be placed in Capt. Edwards'
hands solely to await the future execution
and delivery of the bond, note, etc., mentioned in the agreement, and were thereupon to
become operative,
that then no formal delivery of said duplicates was necessary.
The agreement in such case would take effect as soon as the bond, note, etc., mentioned, were made and delivered to plaintiff.
The court further charged the jury, that it
was not necessary for the defendant to prove
any actual damage
under the plaintiff's
breach of the said agreement, as the damages therein fixed were liquidated damages,
and not a penalty.
The issue was then submitted to the jurV^
on the evidence, who found a verdict for the
plaintiff, in the sum of eighteen dollars and
eight cents, allowing the defendant the sum
of one thousand dollars mentioned
in the
agreement.

Plaintiff brought the case to this court, by
writ of error, accompanied by bill of exceptions.
G.

D. Bethune Duflield, for plaintiff in error.
v. N. Lothrop, for defendant in error.

J. The first point upbn
court below was requested
to
charge, and for the refusal of which the first
exception is taken, assumed that, by the arrangement between the parties, the contract
was not to become operative, or to have any
force or effect, until the duplicates should be
delivered by Capt. Edwards to both parties
at the same time.
Whether such was the effect of the arrangement,
or whether the agreements were
placed in the hands of Capt. Edwards solely
to await the execution and delivery of the
bond and note mentioned in the contract,
and thereupon to become operative, was a
question which depended upon the intention
of the parties, to be gathered from the whole
transaction, their acts and declarations,
and,
in some measure, upon the nature and provisions of the contract itself. It was a question of fact involved in the issue.
The court
had no right to assume the truth or falsehood of either side of the question.
The evidence bearing upon the point was conflicting.
It was as clearly a question of fact for
the jury as any other fact in issue in thi
cause.
To have
charged
the jury as re
quested would have been an encroachment
by the court upon the province of the jury.
CHRISTIANCY,
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The question was, therefore, properly submitted to the jury. The charge of the court
In this particular was in all respects fair and
correct, and the verdict of the jury is conclusive upon this point. The first exception,
therefore, is not well taken.
The second exception raises the single
question, whether the sum of $1,000, mentioned in the covenant of Jaquith not to go
into business in Trenton, is to be construed
as a penalty, or as stipulated damages— the
plaintifC in error insisting it should be construed as the former, the defendant as the
latter.
We shall not attempt here to analyze all
the decided cases upon the subject, which
were read and cited upon the argument, and
It
which, with others, have been examined.
is not to be denied that there is some conflict, and more confusion, in the cases; judges
have been long and constantly complaining
of the confusion and want of harmony in
the decisions upon this subject. But, while
no one can fall to discover a very great
amount of apparent conflict, stUl it will be
found, on examination, that most of the eases,
however conflicting in appearance, have yet
been decided according to the justice and
equity of the particular case.
And while
there are some isolated cases (and they are
but few), which seem to rest upon no very
intelligible principle, it will be found, we
think, that the following general principles
may be confidently said to result from, and
to reconcile, the great majority of the cases,
both in England and in this country:
First. The law, following the dictates of
equity and natural justice, in cases of this
kind, adopts the principle of just compensation for the loss or injury actually sustained;
considering it no greater violation of this
principle to confine the injured party to the
recovery of less, than to enable him by the
aid of the court to extort more. It is the
application, in a court of law, of that principle long recognized in courts of equity,
which, disregarding the penalty of the bond,
gives only the damages actually sustained.
This principle may be stated, in other words,
to be, that courts of justice will not recognize or enforce a contract, or any stipulation
of a contract, clearly unjust and unconscionable; a principle of common sense and common honesty so obviously in accordance with
the dictates of justice and sound policy as
to make it rather matter of surprise that
courts of law had not always, and in all
cases, adopted It to the same extent as courts
of equity. And, happily for the purposes of
justice, the tendency of courts of law seems
now to be towards the full recognition of the
principle, in all cases.
This principle of natural justice, the courts
of law, following courts of equity, have, in
this class of cases, adopted as the law of
the contract; and they will not permit the
parties by express stipulation, or any form
of language, however clear the Intent, to set

it aside;

on the familiar ground, "conventus
privatorum non potest publico juri derogare."
But the court will apply this principle,
and disregard the express stipulation of parties, only in those cases where it is obvious
from the contract before them, and the whole
subject-matter, that the principle of compensation has been disregarded, and that to
carry out the express stipulation of the parties, would violate this principle, which alone
the court recognizes as the law of the contract.
The violation, or disregard, of this principle of compensation,
may appear to the
court In various ways,— from the contract,
the sum mentioned,
and the subject-matter.
Thus, where a large sum (say one thousand
dollars) Is made payable solely In consequence of the non-payment of a much smaller sum (say one hundred dollars), at a certain day; or where the contract Is for the
performance of several stipulations of very
different degrees of importance, and one
large sum is made payable on the breach
of any one of them, even the most trivial,
the damages for which can. In no reasonable probability, amount to that sum; in
the first case, the court must see that the
real damage is readily computed, and that
the principle of compensation has been overlooked,
or purposely disregarded; In the
second case, though there may be more difficulty In ascertaining the precise amount of
damage, yet, as the contract exacts the same
large sum for the breach of a trivial or comparatively unimpoi;tant stipulation, as for
that of the most important, or of all of them
together. It is equally clear that the parties
have wholly departed from the idea of just
compensation, and attempted to fix a rule
of damages which the law will not recognize
or enforce.
We do not mean to say that the principle
above stated as deduclble from the cases, is
to be found generally aimounced In express

terms. In the language of the courts; but It
will be found, we think, to be necessarily

implied in, and to form the only rational
foundation for, all that large class of cases
which have held the sum to be in the nature
of a penalty, notwithstanding the strongest
and most explicit declarations of the parties
that it was intended as stipulated and ascertained damages.
It is true, the courts In nearly aU these
cases profess to be construing the contract
with reference to the intention of the parties, as if for the purpose of ascertaining and
giving effect to that Intention; yet It is obvious, from these cases, that wherever It has
appeared to the court, from the face of the
contract and the subject-matter, that the sum
was dearly too large for just compensation,
here, while they will aUow any form of
words, even those expressing the direct contrary, to Indicate the Intent to make it a
penalty, yet no form of words, no force of
language, Is competent to the expression ot
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the opposite intent. Here, then, is an intention incapable of expression in words;
and as all written contracts must be expressed in words, it would seem to be a
mere waste of time and effort to look for
such an intention in such a contract. And
as the question is between two opposite intents only, and the negation of the one
necessarily implies the existence of the other,
there would seem to be no room' left for
construction with reference to the intent. It
must, then, be manifest that the intention
of the parties in such cases is not the governing consideration.
But some of the cases attempt to justify
this mode of construing the contract with
reference to the intent, by declaring, In substance,
that though the language is the
strongest which could be used to evince the
intention in favor of stipulated damages,
still, if it appear clearly, by reference to the
subject-matter, that the parties have made
the stipulation without reference to the principle of just compensation,
and so excessive
as to be out of all proportion to the actual
damage, the court must hold that they could
not have intended it as stipulated damages,
though they have so expressly declared.
See, as an example of this class of cases,
Kemble v. Farren, 6 Bing. 141.
Now this, it is true, may lead to the same
result in the particular case, as to have
placed the decision upon the true ground,
viz., that though the parties actually intended the sum to be paid, as the damages agreed
upon between them, yet it being clearly unconscionable, the court would disregard the
intention, and refuse to enforce the stipulation. But, as a rule of construction, or interpretation of contracts, it is radically vicious, and tends to a confusion of ideas in
the construction of contracts generally. It
is this, more than anything else, which has
produced so much apparent conflict in the
decisions upon this whole subject of penalty
It sets at defiance
and stipulated damages.
all rules of interpretation, by denying the
intention of the parties to be what they, in
the most unambiguous terms, have declared
it to be, and finds an intention directly opposite to that which is clearly expressed—
"divinatio, non interpretatio est, quae omnino
recedit a Utera."
Again, the attempt to place this question
upon the intention of the parties, and to
make this the governing consideration, necessarily implies that, if the intention to make
the sum stipulated damages should clearly
appear, the court would enforce the contract
according to that intention. To test this, let
it be asked, whether, in such a case, if it
were admitted that the parties actually intended the sum to be considered as stipulated damages, and not as a penalty, would a
court of law enforce it for the amount stipulated? Clearly, they could not, without going back to the technical and long exploded
doctrine whicli gave the whole penalty of
H.&B.EQ.(2dEd.)—

5
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the bond, without reference to the damages
actually sustained. They would thus be simply changing the names of things, and enforcing, under the name of stipulated damages, what in its own nahire is but a penalty.
The real question in this class of cases
wUl be found to be, not what the parties
intended, but whether the sum is. In fact,
in the nature of a penalty; and this is to be
determined by the magnitude of the sum; in
connection with the subject-matter, and not
at all by the words or the understanding of
the parties. The intention of the parties can
not alter it. While courts of law gave the
penalty of the bond, the parties intended the
payment of the penalty as much as they
now intend the payment of stipulated damages; it must, therefore, we think, be very
obvious that the actual intention of the parties, in this class of cases, and relating to
this point, is wholly immaterial; and though
the courts have very generally professed to
base their decisions upon the intention of the
parties, that Intention is not, and can not
be made, the real basis of these decisions.
In endeavoring to reconcile their decisions
with the actual intention of the parties, the
been compelled
to
courts have sometimes
use language wholly at war with any Idea
of Interpretation, and to say "that the parties must be considered as not meaning exactly what they say."
Homer v. FllntofC,
9 Mees. & W., per Park, B. May it not be
said, with at least equal propriety, that the
courts have sometimes said what they did
not exactly mean?
The foregoing remarks are all to be confined to that class of cases where it was
clear, from the sum mentioned and the subject-matter, that the principle of compensation had been disregarded.
But, secondly, there are great numbers of
cases, where, from the natm-e of the contract and the subject-matter of the stipulation, for the breach of yphich the sum is
provided, it is apparent to the court that
the actual damages for a breach are uncertain in their nature, difficult to be ascertained, or impossible to be estimated with
certainty, by reference to any pecuniary
standard, and where the parties themselves
are more Intimately acquainted with all the
peculiar circumstances, and therefore better
able to compute the actual or probable damages, than courts or juries, from any evidence which can be brought before them.
In all such cases, the law permits the parties to ascertain for themselves, and to provide in the contract itself, the amount of
the damages which shall be paid for the
In permitting this, the law does
breach.
not lose sight of the principle of compensation, which is the law of the contract, but
merely adopts the computation or estimate
of the damages made by the parties, as being the best and most certain mode of ascertaining the actual damage, or what sum
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The
to a just compensation.
therefore, for allowing the parties to
ascertain for themselves the damages in this
class of cases, is the same which denies the
right in the former class of cases; viz., the
courts adopt the best and most practicable
mode of ascertaining the sum which will

will amount

reason,

just compensation.
In this class of cases where the law

produce

per-

mits the parties to ascertain and fix the
amount of damages In the contract, the first
inquiry obviously is, whether they have done
And here, the intention of the
so in fact?
parties is the governing consideration; and
In ascertaining this intention, no merely
technical effect will be given to the particular words relating to the sum, but the entire contract, the subject-matter, and often
the situation of the parties with respect to
each other and to the subject-matter, will be
Thus though the word "penalconsidered.
ty" be used (Sainter v. Fergason, 7 Man., G.
& S. 716; Jones v. Green, 3 Younge & J.
299; Pierce v. Fuller, 8 Mass. 223), or "forfeit" (Noble V. Noble, 7 Cow. 307), or "forfeit and pay" (Fletcher v. Dycke, 2 Term R.
32), it will still be held to be stipulated damages. If, from the whole contract, the subject-matter, and situation of the parties, it
can be gathered that such was their intention. And In proportion as the difficulty of
ascertaining the actual damage by proof Is
greater or less, where this difficulty grows
out of the nature of such damages, in the
like proportion is the presumption more or
less strong that the parties intended to fix
the amount.
It remains only to apply these principles
to the case before us.
It is contended by
the plalntifE in error, that the payment of
the one thousand dollars mentioned in the ,
covenant of Jaquith is not made dependent
solely upon the breach of the stipulation not
to go into business in Trenton, but that it
applies equally-^First, to the agreement to
sell to Hudson his interest in the goods;
second, to sell his interest in the books,
notes, accounts, etc.; and, third, to the agreement to dissolve the partnership. But we
can perceive no ground for such a construction. The language in reference to the sale
of the interest In the goods, books, notes,
accounts, etc., and that in reference to the
dissolution, is not that of a sale in futuro,
nor for the dissolution of the partnership at
a future period, but it is that of a present
sale and a present dissolution— "does hereby
sell," and "the copartnership is hereby dissolved," is the language of the instrument.
It is plain, from this language, from the
subject-matter, and from all the acts of the
parties, that these provisions were to take,
and did take, immediate effect. There could
be no possible occasion to provide any penalty or stipulated damages for the non-performance of these stipulations, because this
sale and dissolution would already have been
accomplished the moment the contract took

and, until It took
purpose;
the stipulation for the one thousand
dollars could not take effect or afford any
security, nor would Hudson be bound or
need the security.
But it remained to provide for the future. If Jaquith were to be
at liberty to set up a rival store in the same
village, it might seriously affect the success
of Hudson's business; and we are bound to
infer, from the whole scope of this contract,
that Hudson would never have agreed to
pay the consideration mentioned in it, nor
to have entered into the contract at all, but
for the stipulation of Jaquith "that he will
not engage in the mercantile business in
Trenton, for himself or m connection with
any other one, for the space of three years
fromi this date, upon the forfeiture of the
sum of one thousand dollars, to be collected
by said Hudson as his damages."
This
stipulation of Jaquith not to go into business, is the only one on his part which lookb
to the future; and it is to this, alone, that
the language in reference to the one thouAny other construction
sand dollars applies.
would do violence to the language, and be
at war with the whole subject matter.
The damages to arise from the breach of
this covenant, from the nature of the case,
must be not only uncertain in their nature,
but impossible to be exhibited in proof, with
any reasonable degree of accuracy, by any
evidence which could possibly be adduced.
It is easy to see that while the damages
might be very heavy, it would be very difficult clearly to prove any. Their nature and
amount could be better estimated by tBe
parties themselves, than by witnesses, courts,
or juries. It is, then, precisely one of thai
class of cases in which it has always been
recognized as peculiarly appropriate for the
parties to fix and agree upon the damages
for themselves. In such a case, the language must be very clear to the contrary, to
overcome the inference of intent (so to fix
them), to be drawn from the subject-matter
and the situation of the parties; because, it
is difficult to suppose, in such a case, that
the party taking the stipulation intended it
only to cover the amount of damages actually to be proved, as he would be entitied to
the latter without the mention of any sum
in the contract, and he must also be supposed to know that his actual damages, from
the nature of the case, are not susceptible
of legal proof to anything approaching their
actual extent.
That the parties actually intended, in this case, to fix the amount to be
recovered, is clear from the language itself,
without the aid of a reference to the subject-matter, "upon the forfeiture of the sum
of one thousand dollars, to be collected by
the said Hudson as his damages."
It is
manifest from this language that it was intended Hudson should "collect," or, in other
words, receive this amount, and that it
should be for his damages for the breach
of the stipulation. This language Is stronger
effect
effect,

for any
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than "forfeit and pay," or "under the penalty of," as these might be supposed to have
reference to the form of the penal part of a
bond, or to the form of action upon it, and
not to the actual "collection" of the money.
It is, therefore, very clear, from every
view "we have been able to take of this case,
that it was competent and proper for the
parties to ascertain and fix for themselves
the amount of damages for the breach complained of, and equally clear that they have
From the imcertain nature
done so in fact.
of the damages, we cannot say that the sum
In this case exceeds the actual damages, or
that the principle of compensation has been
violated. Indeed, It would have been perhaps difficult to discover a violation of this

P>
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principle had the sum in this case been
more than it now Is, though, doubtless, even
in such cases as the present, if the sum
stated were so excessive as clearly to exceed
all reasonable apprehension of actual loss or
Injury for the breach, we should be compelled to disregard the intention of the parties, and treat the sum; only as a penalty to
cover the actual damages to be exhibited in
proof. In this case the party must be held
to the amount stipulated in his contract.
The second exception, therefore. Is not well
taken; the court properly refused to charge
as requested, and no error appearing in the
record, the judgment of the circuit court for
the county of Wayne must be affirmed.
The other justices concurred.
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V.

KEEBLE.

(5 South. 149, 85 Ala. 552.)

V Supreme Court of Alabama.

Dec. 8, 1888.

Appeal from city court, Dallas county; John
Haralson, Judge.
This was an action brought by the appellant, Henry C. Keeble, against the appellee,
Julia P. Keeble, as the executrix of R. C.
Keeble, deceased, for the recovery of money
alleged to be due the plaintiff by the deThe defendant pleaded
fendant's testator.
the general issue, payment, accord and satisfaction, and set-off.
The only question in the
case arose on the instruction given the jury
by the court, founded on the facts set out
in the seventh plea. The demurrer to this
It was, in
plea was overruled by the court.
tessubstance, that plaintiff and defendant's
tator had been in partnership in the mercantile business.
Plaintiff sold out to defendant's testator, but was employed by the latter as business manager.
The terms of the
ii employment imposed on plaintiff the obligation to wholly abstain from the use of in^>toxicating liquors, and, in the event he should
become intoxicated, that he should pay, "as
liquidated damages," the sum of $1,000. The
plea alleged that plaintifE violated his promise
to keep sober, and thereby became bound to
pay to defendant's testator said sum of $1,000,
which sum was offered as a set-off to plaintiff's demand.

/

Mr. Roy and White & White, for appellant
Pettus & Pettus, for appellee.

SOMERVILLE, J. The only question in
this case is whether the sum of $1,000, agreed
to be paid by the appellant, Henry C. Keeble,
to Richard C. Keeble, the testator of the appellee, as mentioned in the written contract
of employment between the parties, is to be
regarded by the court as a penalty or as
liquidated damages.
The city court held it,
in effect, to be liquidated damages, by charging the jury to find for the defendant, if
the facts set out in the seventh plea were
satisfactorily proved.
The solution of this
question is one which the courts have often
confessed embarrassment in determining. No
one rule can be announced which will furnish a single test or criterion for all cases,
but, in most cases, a multitude of considerations are to be regarded in seeking to reach
the real intention of the parties.
The following general rules may be deduced from the
authorities, each having more or less weight,
according to the peculiar circumstances
of
each case, and the nature of the contract
sought to be construed:
(1) The court will
always seek to ascertain the true and real intention of the contracting parties, giving due
weight to the language or words used in the
contract, but not always being absolutely controlled by them, when the enforcement
of
such contract operates with unconscionable
hardship, or otherwise works an injustice.

if the sum to be J/
(2) The mere denomination of
paid as "liquidated damages,' ," or as "a pen- j
alty," is not conclusive on the court as to I
desismated as
aa '
its real character.
Althoughh designated
"liquidated damages" it may be construed as
a penalty, and often when called a "penalty"
it may be held to be liquidated damages,
where the intention to the contrary is plain.
to lean against
(3) The courts are disposed
any interpretation of a contract which will
make it liquidated damages; and, in all cases
of doubtful intention, will pronounce the stipulated sum a penalty.
(4) Where the payment of a smaller sum is secured by an obligation to pay a larger sum, it will be held
a penalty, and not liquidated damages.
(5)
Where the agreement is for the performance
or non-performance of a single act, or of several acts, or of several things which are but
minor parts of a single complex act, and the
precise damage resulting from the violation
of each covenant is wholly uncertain or incapable of being ascertained save by conjecture, the parties may agree on a fixed sum
as liquidated damages, and the courts will
so construe It, unless it is clear on other
grounds that a penalty was really Intended.
(6) When the contract provides for the performance of several acts of different degrees
of importance,
resulting
and the damages
from the violation of some, although not all,
of the provisions are of easy ascertainment,
and one large gross sum is stipulated to be
paid for the breach of any, it will be construed a penalty, and not as liquidated damages.
provides for
(7) When the agreement
the performance of one or more acts, and the
stipulation is to pay the same gross sum for
a partial as for a total or complete breach of
performance, the sum will be construed to
be a penalty.
(8) Whether the sum agreed
to be paid is out of proportion to the actual
damages, which will probably be sustained
by a breach, is a fact into which the court
wiU not enter on inquiry, if the intent is otherwise made clear that liquidated damages; and
not a penalty, are in contemplation.
(9) Where
the agreement is in the alternative, to do one
of two acts, but is to pay a larger sum of
money in the one event than in the other,
the obligor having his election to do either,
the amount thus agreed to be paid will be
held liquidated damages, and not a penalty.
(10) In applying these rules, the controlling
purpose of which is to ascertain the real intention of the parties, the court will consider
the nature of the contract, the terms of the
whole instrument, the consequences naturally
resulting from a breach of its stipulations,
and the peculiar circumstances surrounding
the transaction; thus permitting each case to
stand, as far as possible, on its own merits
and peculiarities.
These rules are believed
to be sustained by the preponderance
of judicial decisions.
Graham v. Bickham, 1 Am.
Dec. 328, and note, pp. 331-340;
WiUiams v.
Vance, 30 Am. Rep. 26, and note, pp. 28-36;
1 Pom. Eq. Jur. §§ 440-446;
MePherson v.

Robeiipon, 82 Ala. 459, 2 South. 333; Hooper
V. Railroad Co., 69 Ala. 529; Watts v. Sheppard, 2 Ala. 425; Bish. Cont. § 1452; Curry
V. Larer, 7 Pa. St. 470; Foley v. McICeegan,
4 Iowa, 1; Nash v. HermoslUa, 9 Cal. 584;
Muse V. Swayne, 2 Lea, 251; 2 Greenl. Ev.
! 258.
The appellant was In the employment of the
appellee's testator as a business manager, at
very liberal wages, having been a partner
with him in the mercantile business, under
the firm name of R. C. Keeble & Co. Although he was but an employfi, having sold
to R. C. Keeble his entire interest in the partnership business, he remained ostensibly a
partner. The terms of the employment,
reduced to writing. Imposed on the appellant,
Henry Keeble, the obligation, among other
duties, "to wholly abstain from the use of
intoxicating liquors," and "to continue and remain sober," giving his diligent attention to
the business of his employer, and promising,
in the event he should become intoxicated,
that he would pay, "as liquidated damages,"
the sum of $1,000, which the testator, Richard Keeble, was authorized to retain out of
The
a certain debt he owed the appellant.
appellant violated his promise by becoming
intoxicated, andiremained so for a long time,
and acted rudely and insultingly towards the
customers and employes of the testator, and
otherwise deported himself, by reason of Intoxication, in such manner as to do Injury to
the business.
It Is not denied by appellant's
counsel that this is a total breach of the promise to keep sober; nor is it argued that the
damage resulting from the violation of such a
promise can be ascertained with any degree of
certainty; nor even that the amount agreed
to be paid as liquidated damages, in the event
of a breach, is disproportionate to the damages which may have been actually sustained
in this case. But the contention seems to be
that, inasmuch as it was possible for a breach
to occur with no actual damages other than
nominal, the amount agreed to be paid should
Unless this
be construed to be a penfilty.
view is correct, the application of the foregoing rules to the construction of the agreement manifestly stamps It as a stipulation
for liquidated damages, and not a penalty.
It is argued. In other words, that becoming
intoxicated in private, while off duty, would
be a violation of the contract, but would be
attended with no actual damage to the business of R. C. Keeble & Co.
This fact would,
In our opinion, except the case from the operation of the rules above enunciated.
There
are but few agreements of this kind where
the stipulation is to do or not do a particular
act. In which the damages may not, according to circumstances, vary, on a sliding scale,
from nominal damages to a considerable sum.
One may sell out the good-will of his business in a given locality, and agree to abstain
from Its further prosecution, or, in the event
of his breach of his agreement, to pay a cer-
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tain sum as liquidated damages; as, for example, not to practice one's profession as a
physician or lawyer, not to run a steam-boat
on a certain river or to carry on the hotel
business in a particular town, not to re-establish a newspaper for a given period, or to
carry on a particular branch of business within a certain distance from a named city. In
all such cases, as often decided, it is competent for the parties to stipulate for the payment of a gross sum by way of liquidated
damages for the violation of the agreement,
and for the very reason that such damages
are uncertain, fluctuating, and incapable of
easy ascertainment
Williams v. Vance, 30
Am. Rep. 29-31, note; Graham v. Bickham, 1
Am. Dec. 336-338, note; 1 Pom. Eq. Jur.
It is clear that each of these
§ 442, note 1.
various agreements may be violated by a substantial breach, and yet no damages might
accrue
The
except such as are nominal.
obligor may practice medicine, and possibly
never interfere with the practice of the other
contracting party; or law, without having a
paying client; or he may run a steam-boat
without a passenger;
or an hotel without a
guest; or carry on a newspaper without the
least Injury to any competitor.
But the law(
will not enter upon an investigation as to the \
quantum of damages in such cases. This is '
the very matter settled by the agreement of
the parties. If the act agreed not to be done
is one fi:om which, in the ordinary course of
events, damages, incapable of ascertainment
save by conjecture, are liable naturally to fol\
low, sometimes more and sometimes less, ac-\
cording to the aggravation of the act, the I
court wiU not stop to Investigate the extent of
]
the grievance complained of as a total breach",
but will accept the sum agreed on as a proper \
and just measurement,
by way of liquidated
damages, unless the real intention of the parties, under the rules above announced,
designed it as a penalty.
We may add, moreover, that no one can accurately estimate the
physiological relation between private and
public drunkenness,
nor the causal connection between intoxication one time and a score
of times.
The latter, in each instance, may
follow from the former, and the one may
naturally lead to the other.
There would
seem to be nothing harsh or unreasonable
in
stipulating against the very source and beginning of the more aggravated evil sought to
be avoided.
The duty resting on the court,
in all these cases, is to so apply the settled
rules of construction as to ascertain the legally expressed and real intention of the parties.
Courts are under no obligations, nor have they
the power, to make a wiser or better contract
for either of the parties than he may be supposed to have made for himself.
The court
below, in our judgment, did not err in holding, as it did, by its rulings, that the sum
agreed to be paid the appellee's testator was
liquidated damages, and not a penalty. Affirmed.
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