PROPERTY IN EQUITY— TRUSTS.

52

URANN
(109

Supreme

V.

COATES

et al.

Mass. 581.)

Judicial Court of Massachusetts.
March, 1872.

A. conveyed to B. certain land by an absolute conveyance, B. agreeing orally to hold
in trust for A. after satisfying claims he held
against A. At B.'s death the following writing was found among his papers.
"Boston, July 21, 1865. I, Benjamin Rand,
having purchased the estate of Isaac P.
Rand, of Roxbury, said estate being situated
partly in Roxbury and partly in Dorchester,
in the state of Massachusetts, for his deed delivered to me on July 21, 1865, do hereby
agree and bind myself and my heirs to pay
over to the said Isaac P. Rand whatever balance shall remain over and above the amount
necessary to discharge my original claims
against Isaac P. Rand, and the charges
against the said estate, which by my purchase of the same have become vested In me,
the said payment to be made when all such
claims and charges shall have been fully
liquidated and discharged. * * * And also
in all charges and expenses which have been
or shall be incun-ed by me or my heirs in discharging the above claims and charges and
in carrying on the estate. Benjamin Rand."
This was followed by the memorandum
which is given in the opinion. The plaintiff,
who is the assignee of A., brings this action
against the heir and administrator of B. to
recover the balance remaining after the satisfaction of the claims of B.
H, P. French & J. B. Maynadier, for plaintiff. E. D. Sohier & C. A. Welch, for defendants.

COLT, J. The bill charges that Benjamin
Rand held the land conveyed to him by the
absolute deed of Isaac P. Rand, upon trust to
apply the avails of it to the payment of certain incumbrances and debts due him, and
to account for any surplus to Isaac P. Rand,
the grantor, to whose right the plaintiff, as
assignee,
has
succeeded.
The writings by
which it is claimed that this trust is declared are fully set forth, and it is alleged
that under the trust sales have been made
of more than enough to pay all demands and
charges, leaving a surplus, to which the plaintiff is entitled.
The defendants file a plea denying that
Benjamin in his lifetime held the land upon
any such trust, or that any trust was devolved upon them, as his representatives, by
his death. The purpose, no doubt, is to obtain first the decision of the court upon the
question whether, upon the facts disclosed,
any tmst is raised which can be enforced;
for, if no trust shall be found to exist, then
the investigation of long and detailed accounts will be avoided.
This is the point
which was argued at the bar, and we proceed
to its consideration without regard to supposed irregularities in the pleadings.

The land in question was conveyed by an
absolute quitclaim deed, dated on the 15th,
but delivered on the 21st day of July, 1865,
to Benjamin, who then held large demands
against Isaac P. Rand, secured by mortgage
on the same premises. The evidence sufficiently proves that Benjamin orally agreed,
at and before the time of the delivery of the
deed of the equity, and as part of the transaction, that any surplus over and above his
claim that might remain of the estate or its
proceeds should belong to Isaac P. No written memorandum of the agreement was made
before the delivery of the deed, but it was
suggested at the time that Benjamin should
put it in the shape of a memorandum, safely
deposited, in case anything should happen to
informed
him. And Benjamin afterwards
Isaac P. that soon after the transaction he
made a memorandum of the agreement. No
such paper was ever delivered to, or came
into the possession of, Isaac P., but after the
death of Benjamin a writing of that description was found safely deposited in his bank
trunk. By the terms of this writing, he
agreed to pay over any balance of the estate
remaining, substantially in accordance with
the oral agreement. It was signed by Benjamin, and dated July 21, 1865; and underneath the first signature was an additional
statement, also signed, in these words: "This
memorandum is made by me for the use of
my executor or administrator only. Neither
Isaac P. Rand, nor those claiming under him,
have any legal or equitable claim against me
or my estate; but upon the payment of my
debt, interest, and all charges, as above mentioned, any balance shall enure to the benefit of Isaac P. Rand and those claiming under him."
We are of opinion that this writing is sufficient as a declaration of trust, within the
meaning of our statute. It is much more
formal and particular in its statement than
declarations of this description by letter, by
answer in chancery, affidavit, recital in bond
or deed, or in pamphlet, which have aU been
held suflicient, and with reference to which
it is held to be no objection that they were
drawn up for another purpose and not addressed to, nor intended for the use of, the
cestui que trust. See cases cited in Browne,
St. Frauds, §§ 98, 99.
It is not essential that the memorandum relied on should have been delivered to any
one as a declaration of trust. It is a question
of fact, in all cases, whether the trust had
been perfectly created; and upon that question the delivery or nondellvei-y of the instrument is a significant fact, of greater or less
weight according to the circumstances. If
the alleged trust ai'ises from mere gift, delivery of the writing by which it is declared
Is not always required as proof that the gift
was perfected, for the court will consider all
the facts bearing upon the question of intention, and it has been held that if a party execute a voluntary settlement, and the deed
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recites that it is sealed and delivered, it will
be binding on the settlor, even if he never
parts with it and keeps it in his possession
until, his death. Bunn v. Winthiop, 1 Johns.
Oh. 329; Perry, Trusts, § 103, and cases cited.
It must always, however, appear that the
fiduciary relation is completely established,
and not left as a matter of executory agreement only, regard being had to the situation
of the property, the relations of the parties,
and the purposes and objects had in view.
In this case the verbal agreement in which
the trust originated was made in consideration of the conveyance by Isaac P. of his interest in the real estate, and the trust is
founded on a good consideration. The fact is
of weight in aiding the court to carry out the
intentions of the parties; and the want of a
delivery of the memorandum becomes of less
significance.
The law as thus laid down is to be found
mainly in decisions under the words of the
English statute, which requires that all declarations and creations of trust shall be manifested or proved in writing. These were the
words of our earlier law (St. 1783, c. 37, § 3),
and they remained until the first general revision of the statutes; the requirement of the
present statute being that the trust shall be
created or declared in writing. Gen. St c.
The same change has been made
100, § 19.
in other states; and in those in which the
question has been incidentally before the
courts the tendency is to rule that this abbreviation in the words does not change the
law, and that "created or declared" are
equivalent to "manifested or proved." Trusts
may be created in the first instance in writing. They more commonly originate in the
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oral agreements and transactions of the parties, and are subsequently declared in writing. Our statute embraces both descriptions.
It had been settled by repeated decisions under the old statute, when this change was
made, that an express trust was sufficiently
declared if shown by any proper written evidence disclosing facts which created a fiduciai-y relation. Under this construction, the
additional words of the old statute seemed
immaterial, and are omitted. And we are of
opinion that no change in the meaning or effect of it was intended or made.
Perry,
Trusts, § 81, and cases cited.
In view of the law thus stated, the fact
that there was no delivery of the memorandum in this case is not of controlling importance. It is impossible to account for its
existence and safe preservation, unless there
was an intention that it should be used, if
necessai'y, to prove a trust. The statement
that it is made for the use of the executor or
administrator of the trustee implies this. The
cestui que trust was informed of its existence;
and by its terms a perfect trust is declared.
It is, indeed, declared that neither Isaac P.,
nor those claiming under him, have any legal
or equitable claim against the maker or his
But this statement, if such was its
estate.
intention, cannot control the effect of the
memorandum in establishing the trust. That
results, as matter of law, from the proof.
We are taclined to think that its intention
was not to defeat an equitable claim to the
proceeds of the estate conveyed, but only to
protect the maker against personal responsibility beyond the actual receipts in administering the tnists.
Decree for the plaintiff.
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to declare a trust and
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P. H. Stubbs, for plaintiff.
comb,

H. L. Whit-

for defendants.

BARROWS, J. In 1847 one Kennedy gave
to Nicholas Bates and his brother Thomas,
the plaintiff, a bond conditioned for the conveyance of certain parcels of land (estimated
at about tvFo hundred and fifty acresj upon
payment of the obligee's notes. In I8.3I, before the maturity of all the notes, an adjustment was made, by which, in satisfactian of
the bond, he made conveyances of the bonded
land in two separate parcels, — one to Wm. W.
Bates, a third brother, and the other to Nicholas, who (with Wm. W. and the plaintiff)
subscribed and delivered to Kennedy a receipt indorsed upon the bond, setting forth
that he had received the deed of his portion,
"for himself and in trust for his brother
Thomas Bates, according to what the said
Thomas has or may pay towards the same
real estate, which amounts at present to seventy-five dollars."
The price of the parcel
thus conveyed to Nicholas was $450, and
Nicholas seems to have admitted a resulting
trust in favor of the plaintiff to the amount
of one-sixth of the purchase, which was binding upon him and all claiming under him
with notice.
Indeed the writing subscribed by Nicholas
Bates seems to be tantamount to a declaration of an express trust, so as to satisfy Rev.
St.

e. 73.

§ 11.

The words "created and declared" in that
statute seem to be construed by the courts
to be synonymous with "manifested and
proved" as they stood in the original seventh section of the statute of frauds,— 29 Car.
II. c. 3. Forster v. Hale, 3 Ves. 707, 5 Ves.
308; Unitarian Society v. Woodbury, 14 Me.
281; Barren v. Joy, 16 Mass. 221; Pinnock
V. Clough, 17 Vt. 508.
Prom the cases just cited and numerous
others we see that a letter, memorandum, or
recital subscribed by the trustee, whether addressed to or deposited with the cestui que
trust or not, or whether Intended, when made,
to be evidence of the trust or not, will be sufficient to establish the trust when the subject,
object, and nature of the trust, and the parties and theii- relations to it and each other,
appear with reasonable certainty.
The existence of a trust in favor of the
plaintiff, which he may enforce against Nicholas Bates and his representatives, and all
claiming under him with notice of the trust,
may be regarded as established.
Nicholas Bates mortgaged the property to
Kennedy to secure a balance of the purchase

money, and subsequently made two other
mortgages thereon to Philip M. Stubbs, the
scrivener who drew the conveyances from
Kennedy and wrote the indorsement upon the
bond containing the declaration of the trust.
Both of these last-named mortgages were
assigned to Prince Thompson, who had no
knowledge of the trust, and has given notice
of foreclosure, but has never been in possession of the property.
Nicholas Bates died in January, 1866, leaving a widow, Keziah M. Bates, now Keziah
M. Hurd, who is one of the respondents, and
who took out letters of administration on his
estate, inventoried the land as subject to the
mortgage to Prince Thompson, "and being
also held as a trust estate for Thomas Bates
This sum is
to the amount of about ?140."
apparently the amount of the $75 originally
paid in by the plaintiff towards the purchase
money, with interest up to the time of the
The widow conmaking of the inventory.
tinued In possession of the land, receiving
the rents and profits until November, 1868,
when she made sale thereof by license from
the probate court, without making mention
of the trust, to Daniel Day, who mortgaged
it back to her for part of the purchase money,
and took possession. The widow married
George Hurd, the other respondent, and on
September 9, 1870, took a quitclaim deed
from Day, and since then the two defendants
have occupied or had the exclusive use, income, and profit of the premises.
The plaintiff does not claim any rights as
The heirs of Nichagainst the mortgagees.
olas Bates are no longer interested, as the
sale by the administratrix devested them of
all right and title in the premises.
The administratrix,
in her inventory, admitted the plaintiff's rights, and is fully
chargeable with notice of them.
The other
respondent, -her husband, seems to have occupied only under her. But a joint reception
by them of the rents and profits is admitted
in the agreed statement.
He is therefore responsible to the plaintiff on this score with
The testimony establishes the fact that
her.
the plaintiff made a claim upon the administratrix for his Interest, and that there was
more or less negotiation between them looking to an adjustment. It is unfortunate for
both that an equitable adjustment could not
be reached without litigation.
In the hands of these respondents it is obvious that the property is subject to the
trust which the plaintiff seeks to enforce.
They object that he might have had an adequate remedy at law by a suit for his share
of the income. But cases of trust are, under
our statute, specially made the subject of
remedies in equity, and, moreover, it might
be desirable for him to have the decree to
which he is entitled in equity as against
them, in view of the possibility of a redemption.
Unless the parties can agree as to the
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proper sum to be allowed for the past rents
and profits, a master must be appointed to ascertain them.
Bill sustained. Estate declared subject, in
the hands of these respondents, to the trust
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asserted.
Costs for the complainant.
Master to be appointed at nisi prius, if required.

APPLETON,

C.

J.,

and WALTON, DANJJ., concurred.
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Appeal from Detroit.

Joslyn & Freeman, for complainants.
liinsou & Atliinson, for defendants.

At-

COOLEY, J. We bave not been brought by
the evidence In this case to the conclusion
reached by the judge of the superior court.
We are convinced that the testimony of Francis J. Chamberlain is truthful, and that it defeats the complainants' case. From this evidence it appears that, some twelve years or
more ago Chamberlain's first -wife caused to
be conveyed to him an 80-acre lot of land in
St. Joseph county, which she had purchased
with money received from her father, on a
trust, declared orally, that he would hold the
same for their infant daughter , then six years
of age or thereabouts. This the wife did in
expectation of her speedy decease, and she actually deceased six months thereafter. In
Chamberlain's hands this lot was occupied
and cultivated as part of a farm of 131 acres;
the remaining 51 acres being owned by himself.
It was all mortgaged by him for some
$2,000.
Becoming embarrassed in his circumstances he made an arrangement with his
brother, A. H. Chamberlain, whereby he exchanged the farm for certain property in Detroit, and caused the Detroit property to be
conveyed to the defendant Jane E. Chamberlain, who is cousin to his daughter, on a
verbal understanding that it should be held
In trust for the daughter.

It Is this Detroit property which complainants, as judgment creditors of Francis J.
Chamberlain, seek to reach.
If the farm in
St. Joseph county had been in equity the property of Francis J. Chamberlain, a trust In respect to the Detroit property would have arisen in favor of his creditors when the exchange was made.
Maynard v. Hoskins, 9
Mich. 485. But he had encumbered the farm
to an extent that exhausted his interest, and
In equity the daughter was entitled to the
avails of the encumbered place when it should
be disposed of. So far as concerns the controversy with these complainants, it is immaterial that the trust was a verbal one; it could
not have been enforced against him, but it
was nevertheless his duty to recognize and
execute it; and when he did recognize it, in
the exchange made for other property, his
creditors could not complain. The claim of
his daughter that he should perform the trust
was quite as strong in equity as any claim of
creditors can be.
Jane E. Chamberlain defends this suit in
the interest of the daughter, and avows the
trust in her answer. That is a sufficient declaration of trust in writing to answer the requirements of the statute of frauds.
McLaurie V. Partlow, 53 lU. 340; Whiting v. Gould,
2 Wis. 552; Woods v. Dille, 11 Ohio, 455; Cozine V. Graham, 2 Paige, 177; Chitwood v.
Britain, 2 N. J. Eq. 450; Wynn v. Albert, 2
Md. Ch. 169; Kingsbury v. Burnside, 58 111.
310.

The decree must be reversed, and the bill
dismissed, with the costs of both courts.
The other justices concurred.
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et al.

(23 Mich. 217.)
Supreme

Court of Michigan.

July Term,

Appeal from circuit court, Macomb
ty; in chancery.

1871.
coun-

Hubbard and Ashley Pond, for complaiuE. F. Mead and A. B. Maynard, for defendants.
Gr.

ant.

COOLBY, J. This is a bill to establish a
trust in the favor of complainant, in certain
personal property alleged to have been conveyed by her father, Francis Smith, to the
defendant, Frederick S. Crissman, who is
her husband, for her use.
The averments in the bill are that the said
Francis Smith, becoming aged and feeble in
health, was desirous of making a proper disposition of his property, and his wife Dinah
Smith, the mother of complainant, having become much weakened in mind and body, so
as to be unfit to manage or control property
for her own benefit or for the benefit of others, and being so deranged mentally, and
childish, and nervous, that it had become impossible to please or satisfy her, the said
Francis Smith, without consulting with, and
the knowledge of, his said wife as to the disposition of his personal property, concluded
to make the disposition of his whole estate as
follows:
His lands and tenements were in due form
of law deeded to complainant (his sole child),
by deed bearing date December 31, 1863 ; and
his personal property was transferred to said
Frederick S. Crissman, in trust, for complainant, to be by him kept at interest, used and
preserved as such trustee, for the use and
benefit of complainant, and in case any of
such property, or the proceeds thereof, should
remain after the death of complainant and
not disposed of dtiring her life, by her or for
her benefit, then the remainder to go to her
heirs; that such transfer of personal property
was not mentioned or disclosed to said Dinah
Smith, or to complainant, for the reason, as
alleged by said Francis Smith, that It might
create a jealousy on the part of said Dinah
towards complainant; she the said Dinah,
being then in a feeble and childish state of
mind, and then being unfit and incapable of
managing property matters, the said Francis
Smith then and there declaring and stating
that the use and proceeds of said farm during the life of the said Dinah Smith (which
was reserved for her), would be all she would
need and require for her support and maintenance,
and it being his, the said Francis
Smith's, desire that his estate should be secured to complainant, her heirs and assigns
forever.
This is the whole statement of the trust,
but the bill proceeds to aver that said Francis Smith died intestate. May 31, 1866, and
on August 11, 186G, said Frederick S. Criss-
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man was appointed by the probate com-t of
Macomb county, administrator upon his estate, and took upon himself that tnist; that
complainant is informed and believes that
said Frederick S. Crissman, soon after the
transfer of said personal property to him, in
trust, without authority of law, returned and
delivered to said Francis Smith certain portions thereof, amounting in value to about
five thousand dollars; that at or about the
time of the death of said Francis Smith, said
Frederick S. Crissman, without the consent
or knowledge of complainant, and without
authority of law, delivered and entrusted tosaid Dinah Smith a portion of said personal
property, for the sole gratification of the said
Dinah Smith, under the expectation and belief on the part of said Frederick, that she
would preserve and take care of the same
during her life, and at her death the same
would come to complainant and her heirs ,
that the said Frederick, further to gratify
said Dinah, and without the knowledge or
consent of complainant, agreed with said
Dinah to employ no attorney and take no
counsel in the settlement of said estate; and
the said Frederick, being ignorant of his legal responsibility and duty as such trustee,
and further expecting to please and gratify
said Dinah, made an inventory of all the
trust property and proceeds thereof, as the
property and effects of the estate of said
Francis Smith deceased.
The bill further avers that one Elisha S.
Day, a nephew of said Dinah (who is made
a defendant), intermarried with a daughter
of complainant and afterwards, by undue influence, induced said Dinah Smith to make
her will, by which, -after certain other gifts,
said Day and his wife were made residuary
legatees of her property; that this will was
dated May 4, 1867, and that after making
it, said Dinah was and continued to be of
weak and unsound mind and memory, and
was conti'olled by said Day; that she had,
at the time of her death, about four thousand
dollars of said personal property in her
hands, of which said Day took possession under the pretense that it had been given tohim and his wife, or to one of them.
The blE after other averments that need
not be here repeated, prays that the transfer
of such personal property so made by said
Francis Smith to said Frederick S. Crissman, may be declared to be a legal, equitable
and bona fide conveyance to said Freuerick,
in trust for complainant, without power or
authority of revocation, and that a re-delivery of said property, or the proceeds thereof,
to the said Francis Smith, was without authority of law and contrary to equity, and
that a transfer of any of the said trust property to said Dinah Smith and by her to said
Day, or to the executors named in her will,
was a violation of said trust; and that said
Day and such executors may be enjoined
from transferring, expending or disposing of
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any of the money, property or tlie proceeds
thereof so received by them through, and by,
said Dinah Smith, or since her death, except
as they shall return the same to Frederick
S. Crissman, and that said Frederick may be
enjoined from in any way, as such administrator of the estate of said Francis Smith,
representing, inventorying or accounting with
the estate of said Francis for the said property so conveyed to him in trust, as belonging
to the said estate, and that complainant may
have other and further relief.
For the purposes of a preliminary injunction, this bill was verified by the oath of the
who,
S. Crissman,
defendant, Frederick
though one of the parties to be enjoined, appears to have acted in the whole litigation,
in concert with complainant, and to have
been the witness upon whom she principally
relied to establish the trust The case was
heard on pleadings and proofs in the court
below and the bill dismissed.
In reviewing the testimony as it appears in
the record, we are strongly impressed that if
the case were to stand upon the testimony
introduced by complainant, it would not establish such a trust as is alleged. So far
from there being any reasonable pretense
that the arrangement —whatever it was — was
to be kept secret from Dinah Smith, on account of her defective understanding, or for
any other reason, the complainant herself appears to have taken testimony to prove that
Dinah Smith understood and was satisfied
with the arrangement, and there is other very
conclusive evidence to the same effect. Nor
would complainant's testimony convince us
that the trust, if any was created, was to be
irrevocable; but, on the contrary, it is clear
enough that Francis Smith believed he had
a right to withdraw from the hands of Frederick S. Crissman any portion of the property
transferred to him, at any time when he saw
fit, and that when he did withdraw any, it
was not in violation of any trust, but of
right. And perhaps, on the ground that complainant's testimony tends to support a different case from that made by the bill, we
should be justified in afllrming the decree
of the court below without examining the record further.
But we are not disposed to place our decision on any technical ground, inasmuch as
we think there is no sufficient showing that
any trust whatever was ever created.
Where
a party undertakes to establish a trust upon
parol evidence, especially after a considerable
lapse of time, the evidence ought to be veiy
<;lear and satisfactory, and it ought to find
some support in the subsequent conduct of
the parties and in the surrounding circumstances. In the case before us, the parol evidence is not clear or satisfactory, and the
conduct of the parties and the surrounding
circumstances tend to overthrow rather than
to support it. It appears that Crissman, before this alleged transfer in trust, had been
acting as the agent of Francis Smith in the

management of his personal property and the
collection of his dues, and there was nothing
in the externals of the new arrangement
which was inconsistent with a continuance
of the same relation. It appears also that
after the transfer was made to Crissman, he
gave back a receipt in which he undertakes
to account to said Francis Smith for the
mortgages assigned, or to his administrator
or assigns whenever called upon. Crissman
testifies that this receipt was given in consequence of the importunities of Mrs. Smith,
but this is not very material; the important
fact is that it bears strongly against the
complainant's case. The justice who drew the
deed from Francis Smith to complainant, and
also the papers on the transfer of the personal property, was sworn for complainant,
but could give but a very imperfect account
of the transaction. He remembers Smith saying, "He was doing this for the benefit of
Eliza;" and to the question, "Do you or do
you not recollect the fact that there was
something said by Smith in regard to his
personal property being conveyed in trust?"
he replies, "There was a little something
cannot now rememsaid— a very little— but
ber what it was." Now, Smith at this time
was conveying the real property to Eliza,
and it is not clear that what he said about
"doing this for the benefit of Eliza," did not
have exclusive reference to that conveyance;
but, if not, the fact that he regarded the
agency of Crissman in his affau's as beneficial to his own interests, might well have
induced him to speak of the arrangement as
for the benefit of his only child, to whom, as
he was already an old man, he would expect
his property or a portion of it to pass in a
brief period. And the use of the word
"trust" in reference to the personal property,
was not at all unnatural or unlikely if he
understood it to be held for his own use and
subject to his orders.
Crissman testifies more distinctly to a trust
declared in favor of his wife. If he testifies
truly, it seems to us matter of astonishment
that he did not mention it to his wife for
nearly three years; that he should procure
himself to be appointed administrator on the
estate of his father-in-law on the supposition
that all this property belonged to that estate;
and that he should inventory it all as pertaining to the estate. It is incredible that he
could have understood in 1863 that the property was put into his hands to hold for his
wife, and, without consulting with any one
on the subject, could have supposed it his
duty in 1866 to inventory it as the property
of her father's estate. We look in vain for
any satisfactory explanation of this circumstance, though we think we are not without
the means of some insight into the motives
which have impelled Crissman and his wife
to the course they have taken. "I had been
told," Crissman testifies, "that the old lady
could not, in any way, dispose of [the property], and I suppose it was the case." It was
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only after it was ascertained tliat Francis
Smith's widow was entitled of light to a portion of his property, and might dispose of it
by will, that Crissman advanced to his wife
and to the judge of probate this theory of a
conveyance to him in trust; a theory wholly inconsistent with all his actions in respect to the property, both before and since
the death of Francis Smith, and inconsistent
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also with the only writing which evidenced
any part of the ti-ansaction.
This is a most unfortunate family controversy, and we regret the necessity of having
to dispose of it; but we are of opinion that
the circuit court made the only decree warranted by the law and the evidence, and it
must be aflBrmed, with costs.
The other justices concurred.
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STEERS

et al. v.

(5

STEERE

Johns. Ch.

et al.

1.)

Court of Chancery of New York.

Oct. 2, 1820.

The original bill, filed February 21st, 1818,
among other things, that Stephen
Timothy,
father of the plaintifCs,
Smith, and T. Steere, was seized in fee, prior
to the 18th of October, 1802, of various parcels of land in the county of Chenango, and
which were particularly described, amounting
in the whole to 739 acres, and all of which,
except 47 acres, was situate in the town of
Norwich.
That on the 18th of October, 1802, S. Phettlplace obtained a judgment against Stephen
Steere, for 1,258 dollars, on which a fi. fa. was
issued in 1805, and all the lands of Stephen
Steere, in the county of Chenango, advertised
for sale.
That Richard Steere and Mark
Steere, defendants,
sons of Stephen Steere, in
August, 1806, bid off all the real estate of
Stephen Steere, at the sheriff's sale, for 1,600
dollars, and paid 1,400 dollars, the amount of
the judgment, interest, and costs, and took a
deed from the sheriff for "the whole of the
real estate of Stephen Steere, in the county
of Chenango, and his right and title thereto:"
and the levy and advertisement of the lands,
by the sheriff, were in the same general terms
of description.
The bill alleged that the deed
was taken in trust, pursuant to a previous
agreement with Stephen Steere, to loan him
the amount of the judgment, and to hold the
land as security, to be reconveyed, on repayment of the loan, with interest and expenses,
and of such other sums as might thereafter
be loaned to Stephen Steere, by Richard and
Mark Steere. That the Cole lot, containing
120 acres, belonging to Stephen Steere, was
sold by the sheriff, under a judgment and execution in favour of James Glover, in December, 1799, to James Glover, for 140 dollars,
being much less than its value; and that
James Glover agreed to reconvey the land to
Stephen Steere, on the payment of the 140
dollars, and interest. That in August, 1809,
Mark Steere released to Richard Steere, all
his interest in the lands under the sheriff's
deed of August, 1805, and became Insolvent.
That on the 30th of April, 1808, James Glover
conveyed to Asel Steere, defendant, another
son of Stephen Steere, t'jse Cole and Glover
"
farms.
That Asel Steere conveyed the same
farms to Richard and Mark Steere.
That the
purchase was made pursuant to an agreement
with Stephen Steere, and that Asel Steere
acted merely as the agent of Richard and
Mark Steei-e, and the land was to be held in
trust for Stephen Steere.
That on the 14th
of August, 1809, Asel Steere made a new conveyance to Richard Steere, of the Cole and
Glover farms.
The bill then proceeded to
state sales and conveyances of various parcels of the lands by Richard Steere, to different persons, and of the sums of money received by him on such sales, and for rents;
all of which sales and conveyances were alstated,
Steere,

leged to be made by Richard Steere, as trustee, &c.
The bill alleged, that the deed of August,
1805, from the sheriff to Richard and Mark
Steere, was void at law, as the description of
the lands sold was too general and undefined.
That in 1806, Stephen Steere requested Richard and Mark Steere to reconvey to him all
the property, except the Unadilla farm, being
325 acres, which he agreed that they might
retain in satisfaction for their advances, &c.;
and which far exceeded the value of all their
advances, which they neglected to do.
That
Stephen Steere requested Richard and Mark
Steere to account to him for all the moneys
received by them, as trustees, from the sales,
rents, and profits of the lands, after allowing
the money advanced by them on the judgment of Phettiplace, and all their just expense

and demands; but that Richard and Mark
Steere presented unjust and false accounts of
moneys, which they pretended to have advanced, the items of which were particularly
set forth; and insisted on holding the property to cover the same.
That on the 25th of October, 1815, Stephen
Steere made his will, reciting the lands of
which he was seized in Norwich, and particularly describing the same, and declaring, that
"it was his intention to dispose of all his real
and personal estate wheresoever, to his three
sons, plaintiffs, viz: the one moiety thereof to
Timothy, and the other moiety to Smith and
Thomas.
That he appointed James Birdsall
his executor. That the testator died April
22d, 1816, without being in debt, and the
plaintiffs were thus devisees and legatees of
all his real and personal estate.
That Richard and Mark Steere refused to account and
convey to them the property, so held in trust;
that the trusts had been acknowledged by
Richard and Mark, in letters and accounts.
That the plaintiffs were willing to confirm all
the sales made by Richard and Mark, not confirmed by Stephen Steere, in his life time, but
that Richard and Mark ought to account for
the moneys, and assign the securities received
by them.
That Richard Steere had brought
a suit at law against the plaintiff Timothy
Steere, on his bond for 540 dollars, given to
Richard Steere, for a part of the trust property sold and conveyed by him to Timothy
Steere, but that the plaintiff, Timothy, cannot plead at law, the various and complicated
trusts above mentioned.
The bill prayed that
the defendants, Richard and Mark Steere,
may be decreed to account to the plaintiffs
for the rents and profits received by them on
the lands so held in trust, and for the moneys
and securities received on sales, &c., making
to them all just allowances for loans, advances, and expenses;
and to pay over the balance to the plaintiffs, and reconvey to them
the lands so held in trust and undisposed of,
and for general relief, and for an injunction
By an amendment
against the suit at law.
to the original bill, the accounts and letters,
said to contain an acknowledgment of the
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a family patrimony, in which, from the graset forth at large and several special Interrogations added.
tuities of Richard Steere, they expected to
The defendants, Richard and Hark Steere,
share.
That Mark Steere, at that time, proin tlieir answers, the whole of which it is un- posed to release his share, on being paid his
necessary to state, denied the trusts alleged in
advances, &c., and the account was made up
to ascertain the consideration to be paid to
the bill, or any agreement wliatever, to advance money, and to purchase and hold the
Mark Steere, which was found to amount to
3,901 dollars and 80 cents, which Richard
property in trust, or any conversation, before
or after the sale, with Stephen Steere, relative
Steere paid to Mark Steere.
That Richard
to a purchase in trust. Richard Steere admitSteere then made an estimate of what further
ted, that Asel Steere informed him of the exadvances he had made, and in the same form,
using the name of Stephen Steere as a debtor,
ecution, and that it was the wish of all the
brothers that he and Marli Steere should at- and Richard Steere as creditor, for the sake
of convenience.
That the account was made
tend the sale and buy in the property, so as
out for the satisfaction of the plaintiffs and
to deprive S. Steere of all control over it, as
the family, and to show that any further dehe was then much embarrassed. They admitmands on him were unreasonable. That the
ted that Stephen Steere acquiesced in the sale,
account was retained by him as a private
under the idea that it would be better for the
memorandum, untU February, 1814, and to asdefendants, Richard and Mark Steere, to have
sist in the gratuitous disposition of the propthe land than strangers; that it might have
erty among the family.
That in January,
been the hope and expectation of Stephen
1814, an agreement by parol was entered into
Steere, and his children, that Richard and
Mark Steere, would give a share of the prop- between Richard Steere, Mark Steere, and
the plaintiffs, of which a memorandum was
erty to them. That Richard and Jlark Steere
reduced to writing by James Birdsall, and
had often advanced large sums of money to
which was acceded to by Richard Steere, on
Stephen Steere, to save his stock, &c., and
the ground that it would be satisfactory; and
permitted him to reside on part of the estate.
to facilitate it, and not as trustee, he wrote
That the defendant, Richard Steere, may have
the letter mentioned in the amended bill, to
promised the plaintiffs to distribute part of
Mark Steere, dated February 12th, 1814, conthe real estate among them, and may have
taining the account, &c., of January 28th,
said and written things for that purpose; and
1809, but he denied that the letter was writhad made gifts of land and money with that
ten at the request of Stephen Steere, or as
view; but they denied that these acts of kindThat in 1815 Stephen Steere was
That pursuant to trustee.
ness amounted to a trust.
nearly eighty years old, and was induced by
an agreement between Richard and iXark
the plaintiffs, his younger children, to make
Steere, Timothy and Stephen Steere, jun., of
his wiU in their favour, to the exclusion of
January, 1814, by which Richard Steere
his eight other children then living.
agreed to convey to Mark Steere, and TimOne of the accounts of the 28th of January,
othy Steere, each, land to the value of 1,000
1809, referred to in the bill, made Stephen
dollars, he conveyed 43 acres to Stephen
Steere debtor to Mark Steere, for his bond
Steere, jun., 33 acres to Mark Steere, and 38
dated September 3d, 1803, and the interest
acres to Timothy Steere, and that he took the
thereon at 8 per cent, and for various sums
bond of Timothy Steere, for 540 dollars, being
advanced, and for expenses of two journeys
the excess in the value of the land conveyed
to Chenango, the whole amounting to 3,901
dollars.
1,000
the
above
to him, over and
The other account was
and 80 cents.
dollars
That by
That these deeds were gratuitous.
as debtor to Richard
Steere,
Stephen
against
residue
the
convey
to
that agreement he was
Steere, containing different charges for smns
of the land to Timothy Steere and Mark
advanced, among which were the expenses of
Steere, who were to sell the same, and pay
several journeys to Chenango, and at the foot
advances;
but
the defendant his expenses and
were added various charges for advances, unSteere,
the
Mark
of
owing to the failure
der subsequent dates, among which was one
agreement was only in part carried into ef1,000 dollars, towards a mortgage to Glovof
gifts
these
of
any
that
But he denied
fect.
the whole amount being 3,016 dollars and
er,
and conveyances were made with the underIn a letter from Richard to Mark
cents.
26
trusas
bound
was
belief,
he
that
standing or
Smithfield, Februaiy 12th, 1814,
Steere,
dated
defendants,
RichThe
tee to Stephen Steere.
former writes, as follows: "I herewith
the
the
of
account
ilark,
the
admitted
ard and
present you with the amount of my account
2Sth of January, 1809, but denied that it was
against the estate of Stephen Steere, as foltrustees;
as
them
by
made up and presented
Richard and Mark Steere's account
lows:
that the account of the estate was on loose
Stephen Steere, as appears by the
against
was
account
the
1809,
and
papers, prior to
account,
and your casting up to 28th
original
made out from those papers, which are now
1810, amounts to 7,840 dollars and 46
May,
of
plaintiffs.
the
of
mislaid, or in the possession
cents, four years interest, 3,126 dollars 16
That the name of Stephen Steere was used in
cents, the Glover debt when settled, in March,
the
from
estate
the
distinguish
the account to
1813, and costs, 2,600 dollars, and interest
other estate of Richard and Mark, and that
Certain credits were
286 dollars."
thereon,
a
as
used
was
Steere
the name of Stephen
was 500 dollars, on
which
among
stated,
also
debtor, because the estate was looked upon as
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a sale of land to Gunn, and for the Unadilla
farm, 6,000 dollars, leaving a balance of 6,085
A
dollars and 62 cents due Richard Steere.
subwas
sold
for
lands
note of the sums due
joined, amounting to 6,720 dollars. The letter continued as follows: "So that you will
see by this statement, that you will pay me
and retain 110 acres on the south side of the
way, to pay you and Stephen, and the remainI think you may do as well, or
der divide.
I send the
nearly as well, as above stated.
original account, for the satisfaction of Stephen and Timothy, together with a paper, on
which you have heretofore cast It, both of
which papers I wish you to keep, as they may
hereafter be wanted. The old account had
In a letter, datbeen agreed to by father."
ed Smithfleld, October 19th, 1806, Richard
"I
Steere writes to Asel Steere, as follows:
wish you to assist father in every possible
way in acquiring a good title to his land from
Glover, and likewise to get White's lease on
the Unadilla farm settled, as there is a prospect of selling that this fall."— "If in case we
sell it, I don't know but It will be necessary
for father to come down and take a quit claim
from us, and give a warrantee deed, but if we
trade, I will write you further on this subject; at any rate, I wish to have it clear of
"White's lease, but, as it seems some fatality
attends all father's business, I am not in
much expectation of its being soon done."— "It
is particularly necessary for father to attend
to this business, as we are called upon for
the money advanced, and shall be under the
disagreeable necessity of selling other land, in
order to reimburse ourselves, and which father and the family would choose to keep in
preference to the Unadilla farm. I am particularly unfortunate in all my dealings with father; for at the time we were up last year,
a little before which I understood by him,
that his object in redeeming his lana was on
account of Its going to the family, and not
to strangers; I inferred from that, if in case
it came into our hands, he would certainly
have no objections to our deeding a part to
his children; under those circumstances, I assisted in raising the money, with a promise to
many of the family, that it should not go out
of my hands without their having a part,
which I believe you will very well recollect.
Now, it seems, I must either break my promise with my brethren, or incur the heavy displeasure of my father. I must confess that
the situation of the Glover lot, lying so long,
when the probability of its going to strangers was so great, with the averseness to
deeding to his sons, does not, in my opinion,
square with his conversation last year, above
written."— "If there is any compromise that
can take place between father and my brothers, whether in lands or any otherwise, so
that I may escape the heavy sin of a breach
of promise, I shall with all cheerfulness acquiesce in it; but, by the way, Jane would expect to be included." In another letter, dated
Smithfleld, 9th of July, 1807, Richard writes

to his brother Asel, as follows: "Father wishto reconvey
es very much for Mark and
back all the land in your county, in our purchases, except the Unadilla farm, which we
As there
cannot at this time comply with.
seems to be a willingness on Mark's pS.rt to
reconvey, whenever he is paid, it makes it
hard, on my part, to perform my engagements with my brethren, and give father satHe appears to be willing to give
isfaction.
a 1,000 dollars each,
Stephen and Timothy
Jane 500 dollars, and defray Simon's expenses
at Doctor Bellows. Timothy is willing to take
his, and I wish you to use your influence with
Stephen to consent to take his, or agree with
father some other way, for really, I wish the
matter settled."
In a letter, dated Smithfleld, 8th of August,
1809, from Richard Steere, to Stephen, Asel,
and Timothy Steere, after mentioning the loss
of a vessel and cargo belonging to Mark, and
that all his property was attached, and that
he, Richard, was left bound with him for a
large amount, without security, unless he
could be secured in Chenango county, Richard
adds: "I herewith send a deed from Mark to
me, last winter, which I hope you will lose no
time in having acknowledged and recorded.
You will see the necessity of this; for otherwise, Mark holds more than treble the land
which is justly due to him, which is wholly
lost to his family, if his creditors here should
attach it, before my deed should be recorded.
The deed or deeds made to Mark and I of the
Cole and Glover lots from Asel, now in the
hands of Stephen, must be given up or destroyed, and a deed or deeds made to me, at
the same prices, which last must be recorded,"
— "I wish his creditors to have all his property, but to have the other property, which he
holds to a large amount for security, torn
from the family, would be distressing indeed."
Several witnesses were examined on both
sides, the material part of whose testimony is
stated in the opinion of the court.

I

Mr. Henry, for plaintiffs.
contra.

Mr. Van Buren,

KENT, Ch. The bill charges that the purchase by the defendants, Richard and Mark
Steere, at the sheriff's sale, on the 16th of
August, 1805, was In trust for the plaintiffs'
testator, and those defendants are called upon
to account to the plaintiffs, as devisees, for
the rents and profits, and for the proceeds of
that part of the lands which have since been
conveyed to others, and to reconvey to the
plaintiffs that part of the lands which [they]
still retain.

It is intimated in the bill, and it was made
a point at the hearing by the counsel for the
plaintiffs, that the sheriff's sale was void, and
that the deed in pursuance of it was invalid,
for want of designation and description of the
this were so, then the plainlands sold.
tiffs, as devisees of Stephen Steere, the original owner, in August, 1805, would have their

If
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fit and adequate remedy at law, for the lands
now sought by the bill.
In respect to any
claim for the proceeds of the estate, I apprehend the executor of Stephen Steere ought
to have been a party to the bill; for these proceeds in the hands of the defendants were
personal property, and if they were bequeathed at all to the plaintiffs by the will,
(which cannot very readily be admitted,) the
executor is the proper person to call the defendants to account, and to disti-ibute the personal estate under the directions of the will.
But I shall not dwell upon this difficulty in
the case, but proceed at once to the examination of the question on which the whole foundation of the bill rests, viz. is there a trust
sufficiently manifested in writing, to be recognized and enforced in this court?
To take the case out of the statute of frauds,
the trust must appear in writing, under the
hand of the party to be charged, with absolute certainty as to Its nature and terms, before the court can undertake to execute it.
The words of the statute of frauds are, "That
all declarations or creations of trusts or confidences, of any lands, &c. shall be manifested and proved by some writing, signed by
the party who is or shall be by la^ enabled
to declare such trust, or by his last will in
writing, or else they shall be utterly void, &
of none effect." A trust need not be created
by writing, but it must be manifested and
proved by writing; and the doctrine in Forster V. Hale, 3 Ves. 696, is that the nature of
the trust, and the terms and conditions of it,
must sufficiently appear, so that the court
may not be called upon to execute the trust in
a manner different from that intended.
In this case, the testator, Stephen Steere,
at the age of seventy, was much in debt and
embarrassed;
and among other debts there
was a judgment against him, amounting with
interest and costs, to 1,400 dollars. He was
utterly unable to satisfy it, and his lands in
the county of Chenango were advertised for
sale on execution. He had eleven children,
at the time, and the defendants, Richard and
Mark Steere, (who were two of them,) attended the sale and purchased
the property
for 1,600 dollars, and advanced the money
out of their own funds, and took the sheriff's
deeds in their own names.
This was in August, 1805, and it appears to have been a
fair purchase at public auction. The natural
consequence
of such a transaction is, that
these two sons would not be inclined to
speculate
upon their aged father's misfortunes, and make a profitable bargain to themselves, to the injury of him and his other
children.
Considerations arising from the ties
of blood and the dictates of family affection,
would ordinarily lead such a purchaser to
offer to restore the property, on being reimbursed
his advances and indemnified for
iis trouble, or else to engage that all the profits of the purchase should be applied justly,
md equitably, to the common benefit of the
'ainily. But intentions and intimations of that
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kind cannot well be considered as amounting to a clear and absolute trust, which a
court of equity will recognize and enforce,
unless the declaration of it be quite positive
and free from all ambiguity. Parents will
usually make declarations and express intentions of holding their property for their children, but a technical trust would not easily
be deduced from them, unless they were contained In a last will and testament made on
purpose to dispose of the estate. It would
be injurious to that freedom of intercourse,
and to the operation of those kind and generous affections, which ought to be cherished
in the circle of the domestic connexions, to
make such deductions from loose and general
expressions,
in a confidential correspondence
between one member of a family and another, and to give them the force and rigour
of legal obligations. It ought also to be remembered,
in respect to the obligations resulting from family connexion, and the effect
to be given to them in courts of justice, that
the duty of benevolence,
to borrow an expression of Lord Kames, Is much more limited than the virtue. "Sanguinis conjuncti'O'
benevolentia devincit homines et carltate."
The fii-st item of testimony from whence
the plaintiffs undertake to show the trust, ia
a letter from the defendant,
Richard Steere,
to Asel Steere, dated October 19th, 1806, upwards of one year after the purchase under
the sheriff's sale. This letter is not addressed
to the testator, whom the bill alleges to have
been the cestui que trust, and in that respect
it differs essentially from the evidence from
which a trust was deduced, in the cases of
O'Hare v. O'Neil, 2 Brown, Pari. Cas. 39,
and Forster v. Hale, 3 Ves. 696. It is addressed to a stranger to the alleged trust,
through a brother of the defendant, and it
was evidently a letter on private and confidential business.
The letters in the other cases
were addressed to the cestui que trust, and
there was then a reasonable ground of inference, (which is wanted in this case,) that the
writer of the letters [intended] to give a
manifestation or evidence of the trust. This
same Asel Steere declai'es,
in his answer,
that the understanding between him and the
defendants, Richard and Mark Steere, was,,
that the land was not to be reconveyed to the
testator after the repayment of the money
advanced and their expenses and trouble, but
that the surplus should be held for the testator and his wife, and the seven children then
residing In Chenango county.
with the general
This letter corresponds
view of the case, as given by Asel Steere,
In his answer, and shows evidently that Richard Steere considered him^olf as holding the
land In the first place, for his reimbui-sement,
and then, under some general and vague
promise, to distribute the surplus among his
brethren of the family. He says, he inferred that to be his father's wishes, even before he purchased, and that the land should
go "to the family, and not to strangers." He-
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says, therefore, lie made "a promise to many
of the family, that it (the land) should not
go out of his hands without their having a
part," and that he was not willing to "break

his promise with his brethren."
The next letter addressed to Asel Steere,
IS dated July 9th, 1807, in which he says, his
father "wished him and his brother Mark to
reconvey back all the land except the TJhaThis, he said, he could not
■dilla purchase.
then do, because he could not "perform his
engagements
with his brethren and give his
father satisfaction." The third letter of this
defendant is dated August 8th, 1809, and is
■addressed
to three of his brothers,
of whom
the plaintiff Timothy is one, and is material
only for the idea which prevails through all
the letters, that he and his brother JIark held
the property for their security and for "the
family."
There is not, therefore, in either of these
three letters, any sufficient manifestation and
■evidence of the specific trust charged in the
Tsill. The trust charged is in favour of Stephen Steere, the testator, but the trust vaguely intimated in these letters is one in favour
of the family at large of Stephen Steere;
and admitting a trust to have been duly manifested in favour of the children of Stephen
Steere, (and this is an admission which the
evidence
does not demand, for the suggestions and intimations in the letters are too
indefinite and loose to be the foundation of a
Ijill for specific execution,) yet the bill calls
upon the court to support the will of the
testator, and to "execute the trust in a manner very different from that intended." This,
Lord Alvanley admits, cannot be done.
The strongest evidence in favour of the trust
Is contained in the letter from the
■charged.
defendant, Richard Steere, to his brother, the
defendant, Mark Steere, dated February 12th,
1814, inclosing the account of these two defendants against Stephen Steere, of the date

January 28th, 1809.
In that account, Stephen

■of

Steere

Is charged

as a debtor, with payments by R. and M. to
the sheriff, at the time of the purchase by
them in August, 1805, and with some expenses in relation to that business, and he is
likewise credited with the sale part of the
lands held under the sheriff's deed. He says
in the letter that the original account was
sent "for the satisfaction of Stephen
and
Timothy Steere," and that "the old account
had been agreed to by father."
The defendants,
in their answer, admit,
that the account of 1809 was once, and only
once, shown to Stephen Steere, and then casually, and that it was made up with the
intent to show how expensive the estate had
been to them, and what advances had been
made, and that it was made up from loose
papers now mislaid, or in possession of the
plaintiffs, and that the name of Stephen Steere
was used as a debtor for convenience, and
to distinguish the real estate derived from
the sheriff's deed from the other estate of

defendants, and because the estate was
looked upon as a family patrimony, in which
the family expected to share.
They aver in
their answer, that the account was made out
for the satisfaction of the plaintiffs and the
family, and to show that further demands
were unreasonable,
and that the account of
1809 was retained by them, as a private
memorandum, until February, 1814, and that
additions were made to it from time to time,
to assist in the gratuitous dispositions of the
property among the family.
These explanations were given in answer
to interrogatories specially pointed to those
accounts,
and by which they were required
to answer, "whether the said accounts were
not made out in the usual form of accounts."
It appears to me that the explanation is
consistent with the proof applicable to those
accounts,
and with the general complexion
of the entire transactions of the estate.
James Birdsall, a witness, states that in
January, 1814, the defendants, Richard Steere
and Mark Steere, entered into a parol agreement In relation to the lands so purchased
at the sheriff's sale, with their brothers, Stephen Steere, jun., and the plaintiff, Timothy
Steere.
The substance of the agreement was
reduced to writing, at the time, by the witness, at the request of the parties to it, and
was approved of by them. That agreement
was considered as a final settlement of all
questions and claims in respect to that property, and it provided for a distribution of
what remained of the estate, among certain
of the children. The memorandum begins
with these words: "Richard Steere will state
his account to Mark, Stephen, and Timothy
Steere:" and here we have the origin of the
publication of the account produced by the
plaintiffs as evidence of the trust. The account was sent to Mark Steere, in the letter
of Richard Steere, of the 12th of February,
1814, and now we can understand the meaning of that paragraph in the letter, in which
he says, "I send the original account for the
satisfaction of Stephen and Timothy;" and
also the force of another paragraph in which
it is said: "So you will see by my statement
that you will pay me and retain 110 acres
on the south side of the way, to pay you and
Stephen, and the remainder to divide."
This account and letter could not have been
intended as a manifestation or declaration of
a trust in favour of the testator. The manner in which it arose, and was transmitted,
and the contents of the letter, are pretty satisfactory proof, that the explanation given
of the account in the answer is the just and
true explanation, and the only one of which
the whole transaction is susceptible.
The
way in which these accounts came to the
knowledge and possession of the plaintiffs,
was by taking copies of the originals while .
in the hands ot the defendant JIark Steere,
and there v\as never any free and voluntary
delivery for the pm-pose to which they have
been applied.
The only part of the letter
the
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which shows that the defendants considered
themselves as acting In the purchase and
management of the estate, as trustees for tiieir
father, the testator, Is the expression that
"the old account had been agreed to by fatier." This probably referred to the account
of 1809; and though a loose paragraph, it
would be difficult to understand it in any
other sense than as an admission of the trust
sought after, if it was not accompanied with
other paragraphs in the same letter absolutely
inconsistent with that fact. The account was
sent only for the satisfaction of the two sons,
was one,)
(of whom the plaintiff Timothy
and in pursuance of an agreement to distribute the surplus property among the children. The letter says, that after Mark's and
Stephen's debts were satisfied, the remainder
was to be divided. The whole letter must
be taken together, and one expression checked
and balanced by another. And when we take
into consideration the manner in which that
real estate had been dealt with by these two
defendants,
for ten years together, under the
eye, and with the approbation of their father,
the notion of any other trust than that foundspontaneous
ed upon brotherly good will,
promises, and gratuitous acts of benevolence
to the family at large, including their father
and all his other children. Is utterly inadmissible. We have conveyances from the defendants of parts of the estate between 1809 and
1815, to strangers, for a valuable consideration, and to several of the children, as gifts,
and all these acts confirmed by the testator.
The agreement of 1811: was partly executed
by the defendants, and the several voluntary
transfers to the chlldien, to the amount of
5,000 dollars in value, are decisive proofs,
that the defendants have acted according to
their original suggestions and intentions of
applying the surplus property, after their indemnity, to tne benefit of the family. The
idea of a technical trust binding in equity in
favour of the father, was never heard of in
the family, or put forward by any branch of
it, until after the two plaintiffs, Thomas and
Timothy Steere, had obtained from Mark
Steere copies of the accounts above referred
to. I cannot easily reconcile this claim with
good faith, after the agreement of 1814, and
the extent to which it had been carried into
execution by the defendants Richard and
Mark. It also strikes me, considering the
manner in which the purchase had been received and treated by the family of the testator, from the time it was made, down to
the testator's death, and the many gifts and
conveyances which the family have been content to receive at the hands of the defendants,
that to enforce a strict trust with all the
legal responsibilities attached to it, according to the bill, would be extremely unjust
and oppressive.
A question has been raised, whether the
parol evidence given in the case be admissible, to contradict the inference drawn by the
plaintiffs from the accounts and the letters.

If
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the written proof was clear and positive,
be rebutted by parol proof; but
considering the loose and ambiguous nature
of it, I am inclined to think the parol evidence is competent in support of the sheriff's
deed, and to explain the obscurity of the
case, by showing what was the understanding
of all the parties concerned.
In Forster v.
Hale, parol proof was received, and taken
into consideration by the master of the rolls,
in forming his opinion; and in Redington v.
Redington, 3 Ridg. App. 182, parol evidence
was held, by Lord Clare, to be admissible to
support a deed in the name of the son, but
inadmissible to create a trust against it. The
cases of Lamplugh v. Lamplugh, 1 P. Wms.
and of Taylor v. Taylor, 1 Atk. 386,
were referred to by the lord chancellor of
Ireland, in confirmation of this principle. The
parol proof in this case puts an end to all
pretension of a trust in favour of the testator,
and shows that by the acknowledgment of
the testator and of all the family, the purchase at the shej'ifC's sale was absolute, without any trust or qualiflcation whatsoever, and
that none was ever heard of, or suggested
in the family, until about the time that the
testator made the will, giving all the undisposed part of the estate to the plaintiffs.
It
was the uniform and universal understanding in the family, for ten years, that the
property was not to be reconveyed to the
father, but was to be held, in the first place,
for the indemnity of the two purchasers, and
then, it was submitted to their discretion and
justice, in what manner and mode, and to
what extent, the surplus should be appropriated to the wishes and wants of the family. I am aware, however, of the dangerous
nature of such proof, and should not willingly rest upon it, if it did not appear to
corroborate the reasonable inferences to be
drawn from the written testimony in the case.
I do not perceive any ground for a distinct
tion between the case of the estate generally,
and the Cole and Glover lots. If any trust
exists as to them, distinct from what is attempted to be established as to the rest of
the estate, it is a trust by implication or operation of law, and such a trust cannot be made
out but by showing the actual payment of the
money by the cestui que trust, or an actual
loan by him for that purpose; and in this
case no such payment or loan is pretended.
The mere charge of the payment to the third
person who sets up the trust will not be
sufficient; and actual payment, or an actual
loan of the money at the time, and not subis indispensable.
sequent to the purchase,
Botsford V. Burr, 2 Johns. Ch. 409. "If you
merely employ a man by parol," says Jlr.
Sugden, "to buy an estate for you, although
he buy it accordingly, yet if he hold himself
out as the real puichaser, and no part of the
purchase money was paid by you, you cannot compel Mm to convey the estate to you,
because that would be directly in the teeth
of the statute of frauds." And if the entry

it could not
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in the account communicated to Mark Steere,
In 1814, is assented to as evidence in writing
of a trust, it is no longer the case of a resulting trust, but rests precisely upon the same
ground with the general trust set up by the
bill, and must partake of the same fate.
I am, accordingly, of opinion, that the bill
cannot

be sustained,

The plaintiffs,
have a remedy at
by the defendant
as neither the sale
1.

because,

upon their own
law for the land
Richard Steere,
nor the sheriff's

showing,
possessed

inasmuch
deed con-

tained any description or location of the land
sold.

If, however, the plaintiffs,

or the testator
whom they hold, may be considered
(and I think he may justly) as having waived
that objection, and as having affirmed the
sale, by repeated acts, then,
2. The plaintiffs have not made out a trust
sufficiently clear and certain, to enable this
court to act upon it, and to take the case
out of the statute of frauds.
Bill dismissed, without costs.
under
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319.)

Court of Appeals of New York.

March, 1865.

Action to recover dower and mesne profDefendant pleaded a provision by will
in lieu of dower, and failure of the widow
to elect. There was a judgment for plaintiff, from which defendant appealed.
its.

T. W. Dwight,
for
Tracy, for respondent.

appellant.

Charles

DAVIS, J. The testator not having declared in express terms that the provisions
made by his will for his widow are given in
lieu of dower, she is not put to her election
unless the devises of the will "be so repugnant to the claim of dower, that they cannot
stand together." Lewis v. Smith, 9 N. Y.
002; Church v. Bull, 2 Denio, 430; Jackson
v. Churchill, 7 Cow. 287; Savage v. Burnliam, 17 N. Y. 562. This rule is a familiar
one, and needs no further citation of authority.
In this case the provisions made by the
will and codicil for the widow are as follows: 1. The will gives her all the household furniture and jewelry of every kind in
use by her and the testator, or either of
them. 2. One-third of the net income of all
belonging to the testator,
the real estate
after payment of all taxes, assessments and
interest due thereon, to commence to be paid
to her six months after the testator's decease, and to be paid to her every six months
thereafter, during her life. The codicil adds,
"a suitable provision in money," "to be paid
to her during the first six months,
till the
payment of her provisions under the will
shall commence,"
and the use during her
natural life of the apartments in the house
No. 615 Fourth street. New York, as occupied by her and her husband, as a residence
at the date of the codicil, with the election
to have such other suitable residence in any
other house belonging to him at the time
of his decease that she might prefer.
After making these provisions the will disposes of all the "rest, residue and remainder
of the estate," by directing in substance that
it be divided equally among his surviving
children and the children of his deceased
children, if any there should be, six months
after the death of his widow.
and
The will then nominates executors,
clothes them "with full power and authority
to carry out all the provisions of the will,"
and if they deem it necessary or proper to a
fair division of the property among the parties entitled thereto, to sell either at public
or private sale the personal and real estate,
or any portion thereof, and execute deeds
thereof, and to divide the proceeds as thereinbefore directed; but no sale to be made
till six months subsequent to the death of
the testator and his wife. It also clothes
the executors, "the survivor or survivors of
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them, with full power and authority to rent,
lease, repair and insure any portion of the
estate during any period of time the same

may remain unsold or undivided."
In Savage v. Burnham, 17 N. Y. 561, the
testator devised and bequeathed all of his
estate, real and personal,
to trustees; the
real estate upon trust to sell after the death
of his wife. The will provided that during
her life, the widow should "receive and take
to her own use one-third part of the clear
yearly rents and profits of the real estate,
and that the residue of the clear yearly rents
and profits should be deemed a part of the
personal estate, and subject to the dispositions of the will concerning the personal estate."
The entire estate, with all its income, except the one-third of the rents and profits
of the land, was given (through the trusts)
to the testator's children and the children of
his daughters. It was held that a claim of
dower could not stand consistently with
these provisions, and that the widow was
put to her election.
Upon the authority of that case, if the
will in question creates a trust and vests the
entire legal estate in the trustees, the provision made for the widow is inconsistent
with the right of dower, and she was bound
to elect. In that case her claim of dower,
if allowed, would inevitably defeat the
scheme of the will, for it would prevent the
trustees from holding the legal title of the
whole estate, and receiving the entire rents
and profits for the purpose of paying taxes,
assessments,
interest, repairs and insurance,
and ascertaining the net income, of which
one-third is to be paid to the widow, and the
residue ultimately to the other beneficiaries.
The first question then is, are the executors, under this will, made trustees of an express trust? The word "trust" or "trustee"
is not used in the will, but that is only a
circumstance to be noted in considering the
"It is by no means necessary that
question.
the donee should be expressly directed to
hold the property to certain uses or in trust,
* * * It is one of the fixor as a trustee.
ed rules of equitable construction, that there
is no magic in particular words; and any expressions that show unequivocally the intention of the parties to create a trust will have
that effect. It was said by Lord Eldon, that
the word 'trust' not being made use of, Is a
circumstance to be alluded to, but nothing
more; and if the whole frame of the will
creates a trust the law is the same though
the word 'trust' Is not used." Hill, Trustees
(3d Am. Ed.) 99; (Orig. Ed. 05) and cases
there cited.
We are in this case to determine the question by the authority conferred and the duare clothed
ties imposed. The executors
"with full power and authority to rent, lease,
repair and insure" the estate "during any
period of the time it shall remain unsold
That period is, at all
and undivided."
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events, to last until six months after the
They are also in
decease of the widow.

general language clothed "with full power
and authority to carry out all the provisions
of this wiU." It is apparent that the "net
income of all the real estate" Is to be ascertained by some pereon or persons once in six
months dming the life of the widow, "after
all taxes, assessments and interest due thereon are paid." One-third of this net income
is to be paid to the widow. By whom is
this duty to be performed? It is clearly impracticable for the various tenants of the
estate to perform it; neither collectively nor
individually have they the means of determining the facts upon which the net income
is ascertained, and it would be extremely
embarrassing so to frame leases that each
tenant should be subject to pay to the widow
an amount of his rent that should discharge
the proportion his rent bore to the net income of the whole estate, after payment of
all taxes, assessments and interest due on the
whole. Collating the power to rent, lease,
repair, and insm-e, with the duty that rests
somewhere to pay aU taxes, assessments and
interest, and then to pay to the widow onethird of the net income after such payment,
there seems to be no embarrassment in determining where the duty rests.
To my
mind it is apparent that the scheme of this
will requires that the whole income, rents
and profits of the real estate shall be received by the executors
until the sale and
division provided for; and that they are the
persons on whom the duty to pay one-third
of the net income to the widow is imposed.
They are to malie the ultimate division, and
consequently to retain for that purpose the
income not paid semi-annually to the widow.
The rents and profits of all the real estate
are given to them for several purposes:
1.
To keep down taxes, assessments and interest by paying them; 2. To ascertain the "net
income" by deducting from the gross receipts the amount paid for those purposes;
3. To pay one-third of the net income thus
ascertained to the widow every six months;
4. To repair and insure the premises out of
the residue; and 5. To retain the balance
for division, and finally divide it among the
daughters or their children after the decease
of the widow. The imposition of these various duties by the will make the acting executors trustees for their performance to the
same extent as though declared to be so by
the most explicit language. The authority
to sell the real estate and execute deeds
thereof, as given by the will, standing by
itself, would confer nothing but a power;
but coupled as it is with the various provisions for leasing, repairing and insuring,
with the obligation to give to the widow a
residence
as she may elect in any of the
houses of the testator, it goes far to show
that it was the testator's intention to vest
the fee of the estate in the trustees.
But
however that may be, it is well settled that

trustees take the legal estate whenever they
are clothed with the authority which the
foregoing construction of the will gives to
the executors in this case.
"If land be devised to three persons and
their heirs in trust to permit A. to receive
the net profits for her hfe for her own use,
and after her death to permit B. to receive
the net profits for her life, etc., it has been
held that the legal estate is in the trustees,
for that they are to receive the rents and
thereout pay the land tax and other charges
on the estate, and hand over the net rents
only to the tenant for life." Lewin, Trusts,
2i8; Baker v. Greenwood, 4 Mees. & W. 421;
White V. Parker, 1 Bing. N. C. 573.
In White v. Parker, the trustees were to
permit the testator's wife and daughters to
receive the clear rents of three parts and his
son the clear rent of one part — the trustees
to pay all outgoings, to repair and let the
premises.
It was held that the legal estate
vested in the trustees. In the note to 2
Wms. Saund. 11, the rule Is thus laid down:
"Where something is to be done by the trustees which makes it necessary for them to
have the legal estate, such as payment of
the rents and profits to another's separate
use, or of the debts of the testator, or to pay
rates and taxes, and keep the premises ia
repair, the legal estate is vested in them,
and the grantee has only a trust estate."
In Birmingham v. Kerivan, 2 Schoales &
L. 444, Lord Bedesdale said that a direction
to keep a house in repair applied to the
whole house, and could not be considered
an obligation on a person claiming dower.
When therefore the testator authorized his
executors to repair, he did not expect that
they would control two-thirds of the estate
and the widow one-third, but that they would
manage the entire property.
The authority to rent and lease, to repair
and to insure, by necessary implication vests
the trustees with the legal title. They must
not only execute leases, but enforce them,
put in tenants and dispossess them, the proper performance of which requires the title
of the estate. So to repair there must be
such a right of entry and conti'ol in the trustees as gives them complete dominion; and
to insure involves the necessity of ownership,
for the policy must be taken in the name of
the trustees. But to repair and to Insure
necessarily involve expenses chargeable upon the rents and profits; and an executor
who is authorized to lease, repair and insure
by necessary impUcation may so lease that
rents will come to his hands out of whidi
to pay repairs and insurance, and if a net
income Is to be paid out of such rents, the
executor becomes the party whose duty it is
to ascertain and pay it In Leggett v. Perldns,
2 N. Y. 297, the testator constituted his executors trustees of the estate devised to his
daughters for life, and authorized them to
take charge of, manage and improve the
same, and pay over to them from time to
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time the rents, interest and income thereof.
It was held to be "very obvious that the legal estate in the premises was necessary to
enable the trustees to discharge their duties," and that the trust was a valid one
under the third subdivision of section 55 of
the statutes of uses and ti'usts (1 Rev. St.
729), and that by section 60 of the same statute, the whole estate in law and equity vested in the trustees.
In Brewster v. Striker, 2 N. Y. 19, the testator devised his real estate to his grandchildren, and then provided that the lands
should not be sold or alienated, but that his
executors should lease or rent the same and
pay the rents, issues and profits to his said
grandchildren, etc.; it was held that the
executors were trustees for the purposes of
the wiU, and took, by implication, the legal
estate during the lives of the grandchildren.
are conceived to be
These authorities
abundant to establish the proposition that
the authority to lease, rent, repair, insure,
pay taxes, assessments and interest, and pay
net income to devisees, carried the legal title
to the executors in this case, and created a
trust in them valid under the statute.
It follows therefore from the decision of
this court in Savage v. Burnham, that a
claim of dower Is totally inconsistent with
the provisions of the will, and the plaintifE
was not at liberty to take both the provisions of the will and dower.
In the language of Comstock, J., in the
case cited: "During her life she was to
have one-third of the clear rent and profits,
and the other two-thirds were to go into a
The entire esgeneral fund for distribution.
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tate, with all its income, except the one-third,,
is given in the clearest possible terms, to the

testator's children and the children of his
daughters. It is therefore impossible for her
to receive any part of it, except what is expressly given to her, without subverting the
will to that extent."
The circuit judge erred In directing a verdict for plaintiff.
I have considered the question as to the
effect of the alleged release of dower. In
my opinion, the instrument was not designed
for any such purpose as a release of dower,
and ought not to be so construed. Its objects are apparent on its face; to-wit, to dispose of the vexed question as to her rights
under the provision of the will directing
moneys to be paid to her for her suitable
support the first six months, and protecting
the executors on paying her a sUm which
might prove larger than was designed by the
surrogate's decree, and the Instrument ought
to be construed accordingly.
I am not embarrassed by the question of
parties, nor the form of the judgment. The
Code authorizes all persons having conflicting claims to be made pa '■ties. Code, § 118.
The defendants who appeared and answered,,
admitted the receipt of the rents and profits
as alleged in the complaint, putting nothing
but the amount in issue. They are the heirs
at law, and the statute authorizes the verdict for rents and profits against them.
The judgment below should be reversed,
and new trial ordered, costs to abide event.
All the judges concurring, the judgment
was reversed and a new trial ordered.
Judgment reversed.
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V.

gift in prsesenti of an instrument

YOUNG.

N. Y. 422.)

Court of Appeals of New York.

1880.

Appeal from judgment of tbe general term
of the supreme court, in the Third judicial
department, reversing a decree of the surrogate of the county of Sullivan upon the ac-

counting of plaintiff, as administrator of the
estate of Joseph Young, deceased.
Upon such accounting the administrator
claimed that certain United States and tovi^n
coupon bonds belonged to himself and to his
The surrogate disbrother, John N. Young.
allowed the claim, and charged him with
said bonds.
These bonds, upon the death of the intestate, were found in two pacljages inclosed in
envelopes, upon which were indorsed memoranda signed by him, one dated ilarch 14,
the other March 14, 1874, each of which described the bonds inclosed by numbers, and
stated that certain of them belonged to William H. Young, that the others belonged to
John N. Young. Then followed a statement
of the indorsements, of which the following
is a copy: "But the inst. to become due
thereon Is owned and resei-ved by me for so
long as
shall live; at my death they belong absolutely and entirely to them and
their heirs." The other was similar.
The circumstances under which the memoranda were made, and the further material
facts, are set forth in the opinion.

I

Hezekiah Watson, for appellant.
A. Nelson, for ''espondent.

Homer

RAPALLO, J. The intention of Joseph
Young, deceased, to give the bonds in controversy on this appeal to his son, William
H. Young, reserving to himself only the interest during his life-time, was so clearly
manifested, that we have examined the case
with a strong disposition to effectuate that
intention and sustain the gift, if possible.
The transaction is sought to be sustained
in two aspects: First, as an actual executed
gift, and secondly, as a declaration of trust.
These positions are antagonistic to each other, for if a trust was created, the possession of the bonds, and the legal title thereto,
remained in the trustee. In that case there
was no delivery to the donee, and consequently no valid executed
gift; while if
there was a valid gift, the possession and legal title must have been transferred to the
donee, and no trust was created.
As each
of these theories thus necessarily excludes
the other, they must be separately considered.

To establish a valid gift, a delivery of the
subject of the gift to the donee or to some
person for him, so as to divest the possession and title of the donor, must be shown,
and the first question which arises under
the peculiar circumstances of this case is,
whether it is practicable to make a valid

securing

payment of money, reserving to the
donor the accruing interest, and if so, by
The purpose
what means this can be done.
of such a gift may undoubtedly be accomplished by a proper transfer to a trustee and
perhaps by a written transfer delivered to
the donee, but the question now is, can it
be done in the form of a gift, without any
written transfer delivered to the donee, and
can conceive
without creating any trust?
of but one way in which this is possible, and
that IS by an absolute delivery of the security which is the subject of the gift, to the
donee, vesting the entire legal title and possession in him, on his undertaking to account
to the donor for the interest which he may
collect thereon. But if the donor retains
the instrument under his own control, though
he do so merely for the purpose of collecting the interest, there Is an absence of the
complete delivery which is absolutely essenA gift cannot
tial to the validity of a gift.
be made by creating a joint possession of
donor and donee, even though the intention
be that each shall have an interest in the
chattel, especially where, as in this case, the
line of division between these interests is
The reservation of the
not ascertainable.
interest on the bonds to the donor was for
an uncertain period; that is, during his lifetime, and until his death it was impossible
to determine the precise proportion of the
money secured by the bonds, to which the
donee was entitled.
If therefore the donor retained the custody of the boiids for the purpose of collecting the accruing interest, or even if they
were placed in the joint custody or possession of himself and the donee, there was no
sufficient delivery to constitute a gift. But
if an absolute delivery of the bonds to the
donee, with intent to pass the title, was
made out, the donor reserving only the right
to look to the donee for the interest, the
transaction may be sustained as an executed
gift.
Doty V. Willson, 47 N. Y. 580.
This brings us to an examination of the
evidence.
The written memoranda attached
by the donor to the envelopes containing the
bonds, evinced his intention to make a present gift to the respondent of an interest in
the bonds, and shows that the disposition
was not intended to be of a testamentary
character.
He declares that the bonds are
owned by William H. Young, but the interest to become due on the same is owned and
reserved by the donor for so long as he shall
live, and that at his death the bonds are
owned by the donee ''absolutely and entirely" in one case, and "wholly and entirely" in the other. There are some verbal differences in the two memoranda, but the purport of both is the same.
They both express in the same words that the interest to
become due on the bonds is "owned and
reserved" by the donor for so long as he
shall live, and that the bonds are not to hethe
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long "wholly" or "absolutely" to the donees
till after his death.
The exhibition of these memoranda to the
wife of the donee, and the declarations of
the donor, show that what he had thus done
was m pui-suance of a settled purpose, and
that he believed that he had made a valid
disposition of the bonds according to the
memoranda, but they do not satisfy the requirement of an actual delivery.
The evidence touching the point of delivery is that the deceased for several years
before his death resided at the house of his
son, William H. Young, where there was a
safe which had formerly belonged to the deceased, but which he is said to have presented to his grandson, James C. Young, a son
of William H.. reserving to himself the right
to use the safe, and in fact using it as a
place of deposit for his valuable papers.
That William H. Young also kept papers in
the same safe, but rarely went to it himself,
the deceased being in the habit of depositing
therein for him such things as he desired,
and removing them for him at his request.
The upper part of this safe was divided
into pigeon-holes, where the deceased usually kept his papers and was in the habit, up
to the time of the transaction now in question, of keeping the bonds in controversy.
The lower part of the safe was divided into
larger open compartments, one of which had
been appropriated as the receptacle of the
papers of William H. Young.
After affixing to the two envelopes in
which the bonds were contained, the memoranda showing the dispositions in favor of
his sons William H. Young and John N.
Young, and after exhibiting these memoranda to the respective wives of the donees,
the deceased replaced the two packages of
bonds in this safe, and after his death they
were found, not in the pigeon-hole where
they had formerly been kept, but in the
compartment where William H. Young's paAfter the memoranda had
pers were kept.
been made, the bonds were generally keist in
that compartment, but the deceased had been
seen by William H. to put them in the
pigeon-holes and take them out with the indorsements on.
On the occasion of exhibiting the packages
of bonds and the indorsements to Mrs. William H. Young, the deceased asked her to
take them in her hands and see what he
But this was not inhad written on them.
tended as a delivery to her, for she asked
him whether he wanted her to take them
After
and put them up, and he said, "No."
having thus exhibited them he took them
back and placed them in the safe. The memoranda were made on the 14th March, 1874.
The testator died November 12, 1875. In
the meantime installments of interest on the
The deceased cut ofC
bonds became due.
the coupons, and on some occasions William
H. Young assisted him in so doing, but William H. testified that he never asserted any
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ownership over the bonds as against his
father. And the testimony shows that they
were at all times under the control of the
deceased,
altliousli William H. Young and
his son, James V. YduuK. also had access to
the safe.
Those three however were the
only persons having access to the safe, and
It does not appear that John N. Young, the
other donee named in the memoranda,
ever
had any control over the bonds or access
thereto.
It was also shown that after the
alleged gift, when solicited for a loan, the
deceased
said that he supposed he might
with the boys' consent take some of their
bonds.
Also that he called the attention of
his grandson, James C. Young, to the memoranda and said, "you see what
have done
with them." That he declared to a witness,
Benjamin Grant, that what he had left he
had given to William and Newton.
That in
1875, he took from one of the
September,
envelopes
a bond of $1,000, being one of
those stated in the memorandum
indorsed
to belong to John N. Young, and gave it
to a third party, but it also appeared that
he had, before making the memorandum,
presented John N. Young with $1,000.
This is the substance of all the testimony
by which a delivery to the donee is sought
to be established. It shows that the deceased at no time parted with the possession or control of the bonds, but merely
confirms the intention expressed in the memoranda. The change of the position of the
bonds in the safe where they were kept,
from the pigeon-hole to the compartment,
might have been significant had William H.
been the only donee, and had the intended
gift been unaccompanied by any reservation. But under the existing circumstances
it cannot be construed into a delivery of the
bonds.
In the first place, part of the bonds
were stated in the memoranda to be given
to William H., and part to John N. Young.
The intention of the donor toward each of
Yet no attempt aphis sons was the same.
pears to have been made to effect any sort
Moreover, the form
of delivery to John N.
of the intended gift shows that no immediate delivery could have been contemplated
The memorandum on each
by the deceased.
envelope says that the interest to become
due on the bonds is "owned and reserved"
This interest, up to the dates
by the donor.
of the maturity of the bonds respectivelj',
was represented by coupons attached to the
It clearly could not have been inbonds.
tended to deliver them, for so many of them
as might become due during the life of the
donor were reserved from the gift, as the
declared to be
interest was expressly
"owned" by the donor, and not parted with.
The possession of these coupons was necessary to enable him to collect the interest,
and he availed himself of it for that purNo intention was
pose from time to time.
manifested to deliver up these vouchers and
look to the donees for the interest. No divi-
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sion of the coupons could be made, for the
period of the donor's life was uncertain;
and further, If all the coupons were retained
by the donor, they might not represent the
entire interest reserved by him. The bonds
matured In 1887 and 1888, and some were
earlier; and if he had lived unredeemable
til the maturity of the bonds, or until the
United States bonds were called in by the
as they were liable to be, the
government,
donees would not then have been entitled
to the possession of the bonds or their proThe reservation accompanying the
ceeds.
gift would entitle the donor to possession of
The intention of the donor, as
the fund.
deducible from the memoranda and the evidence, was, not to part with his title to the
accruing interest, but to keep the bonds and
collect the interest for his own use till he
should die; and that then, and not before,
his sons should have possession of them and
That although he
own them absolutely.
meant that their right to this interest In
remainder should be vested and irrevocable
from the time of the supposed gift, yet that
at no time during his life did the donees have
exclusive possession i of the bonds or the legal right to such possession.
The declarations of the donor that he had
given the bonds to his sons must be understood as referring to the qualified gift which
There is nothing to
he intended to malie.
indicate that he ever relinquished his right
to the interest, and all the circumstances of
the case show that he could not have intended to admit that he had made an absolute gift, free from the qualification exThe cases of
pressed in the memoranda.
Grangiac v. Arden, 10 Johns. 295; Davis v.
Davis, 8 Nott & McC. 226, and kindred cases,
consequently have no application. The principle of those cases was applied in the late
case of Trow v. Shannon, 78 N. Y. 446, but
in that case the gift was Intended to be absolute.
No qualification was attached to it,
and the bonds were placed where they were
accessible to the donee, and he had himself
collected the interest for his own use. There
was nothing inconsistent with a full delivery,
but there was no direct evidence of such de^
livery, and the admissions of the donor that
she had given the bonds and they belonged
to the donee, were received, and weight given
to them,- as some evidence from which the
jury might infer that the gift had been completed by an absolute delivery.
It is impossible to sustain this as an executed gift, without abrogating the rule that
delivery is essential to gifts of chattels inter
vivos. It is an elementary rule that such a
gift cannot be made to take effect in possession in futuro. Such a transaction amounts
only to a promise to make a gift, which is
nudum pactum. Pitts v. Mangum, 2 Bailey,
588.
There must be a delivery of possession
with a view to pass a present right of property. "Any gift of chattels which expressly
reserves the use of the property to the donor

for a certain period, or (as commonly appears
in the cases which the courts have had occasion to pass upon) as long as the donor
shall live, is ineffectual." 2 Schouler, Pers.
Prop. p. 118, and cases cited; Vass v. Hicks,
This rule has been ap3 Murph. (N. C.) 494.
plied even where the gift was made by a
written instrument or deed purporting to
transfer the title, but containing the reservation. Sutton's Bx'r v. Hallowell, 2 Dev. 186;
Lance v. Lance, 5 Jones Law, 413.
The only question remaining therefore is
whether a valid declaration of trust is made
out.

The trust contended for, if put into words,
would be that the donor should hold the
bonds and their proceeds for his own benefit during his life and to the use of the donees
from the time of his own death.
Of course no trust was created of the interest for the donor's own life, for he was the
legal owner of the income of the bonds, and
never parted with this right—nor could he be
at the same time trustee and cestui que trust
The trust then would be to hold to the use of
the donees an estate in remainder in the
bonds, which should vest in possession in the
donees, at the time of his death.
The difliculty in establishing such a trust
is that the donor did not undertake or attempt to create it, but to vest the remainder
directly In the donees. Assuming, for the
purposes of the argument, that he might have
created such a trust in himself, for the benefit of his sons, and, further, that he might
have done so by simply signing a paper to
that effect and retaining it In his own possession, without ever having delivered it to the
donees, or any one for them, yet he did not do
so. He simply signed a paper certifying that
the bonds belonged to his sons. He did not
declare that he held them in trust for the
donees, but that they owned them subject to
the reservation, and were at his death to
have them absolutely. If this instrument had
been founded upon a valuable consideration,
equity might have interfered and effectuated
its intent by compelling the execution of a
declaration
of trust, or by chai-ging the
bonds, while in his hands, with a trust in
favor of the equitable owner. Day v. Roth,
18 N. Y. 448.
But it is well settled that equity will not interpose to perfect a defective
gift or voluntary settlement made without
consideration. If legally made, it will be upheld, but it must stand as made or not at
all. When therefore it is found that the gift
which the deceased attempted to make failed to take effect for want of delivery, or a
sufficient transfer, and it Is sought to supply
this defect and carry out the intent of the
donor by declaring a trust which he did not
himself declare, we are encountered by the
rule above referred to. Story, Eq. Jur. 706,
787, 793b-793d;
Antrobus v. Smith, 12 Yes.
39, 43; Edwards v. Jones, 1 Mylne & C. 226;
7 Sim. 325; Price v. Price, 8 Eng. Law &
Eq. 281; Hughes v. Stubbs, 1 Hare, 476. It

PKOPEBTY IN EQUITY— THUSTS.
established as unquestionable law that a
ui-t of equity cannot by its authority
uder that gift perfect which the donor has
ft imperfect, and cannot convert an imperct gift into a declaration of trust, merely
1 account

of that imperfection. Heartley v.
icholson, 44 L. J. Ch. 279.
It has in some
ses been attempted to establish an excep)u in favor of a wife and children on the

ound that the moral obligation of the donor
provide for them constituted what was
.lied a meritorious
consideration for the '
ft, but Judge Story (2 Eq. Jur. § 987, and 1
q. Jur. § 433) says that that doctinne seems
)w to be overthrown, and that the general
■inciple Is established that in no case what-er will courts of equity interfere in favor
'
mere volunteers, whether it be upon a
)luntary contract, or a covenant, or a setement, however meritorious may be the conderation, and although the beneficiaries
and in the relation of a wife or child. Holway V. Headington, 8 Sim. 32.5; Jeffreys v.
;ffreys, 1 Craig & P. 138, 141.
These positions are sustained by many aulorities. To create a trust, the acts or words
!lied upon must be unequivocal, implying
lat the person holds the property as trustee
)r another. Martin v. Funk, 75 N. Y. 134,
Though It is not necessary
3r Church, C. J.
lat the declaration of trust be in terms exlicit, the donor must have evinced by acts
hich admit of no other interpretation, that
ich legal right as he retains is held by him
Heartley v. Xich5 trustee for the donee.
son, 44 L. J. Cb. 277, per Bacon, '\'. C.
he settler must transfer the property to a
ustee, or declare that he holds it himself in
Milroy v. Lord, 4 De Gex, F. & J. 264,
■ust
In cases of volun3r Lord Knight Bruce.
iry settlements or gifts, the court will not
apute a trust where a trust was not in fact
The distinction bele thing contemplated.
veen words importing a gift and words cre;ing a trust is pointed out by Sir Geo. Jessel
I Richards v. Delbridge, L. R. 18 Eq. Cas.
"The making a man trustee
L, as follows:
ivolves an intention to become a trustee,
hereas words of gift show an intention to
ve over property to another, and not to rein it in the donor's hands for any purpose,
luciary or otherwise."
The words of the donor in the present case
•e that the bonds are owned by the donees.
It that the interest to accrue thereon is
vned and reserved by the donor for so long
1 he shall live, and at his death they belong
jsolutely to the donees. No intention Is here
:pressed to hold any legal title to the bonds
Whatever interest
trust for the donees.
as intended to be vested in them was transrred to them directly, subject to the reserition in favor of the donor during his life,
id free from that reservation at his death.
Dthing was reserved to the donor, to be held
trust or otherwise, except his right to the
cruing Interest which should become payIt could only be by retie during his life.
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forming or supplementing the language used,
that a ti-ust could be created, and this, as
has been shown, will not be done in case of
a voluntary settlement without consideration.
There are two English cases where indeed
the circumstances were much stronger in
favor of the donees than in the present case,
which tend to sustain the position that a settlement of this description may be enforced
in equity by constituting the donor trustee for
the donee. They are Morgan v. JIalleson,
L. R. 10 Eq. Cas. 475, and Richardson v.
Richardson, L. R. 3 Eq. Cas. 686. In the firat
of these cases, Morgan v. Malleson, L. R. 10
Eq. Cas. 475, the intestate signed and delivered to Dr. Morris a memorandum in writing:
"I hereby give and make over to Dr. Morris
one India bond," but did not deliver th&
bond.
Sir John Romilly sustained this gift
as a declaration of trust. The case is referred to by Church, C. J., in Martin v. Funk as
an extreme case. In Richardson v. Richardson, an instniment purporting to be an assignment, unsupported by a valuable consideration, was upheld as a declaration of trust.
In speaking of these cases in Richards v.
Delbridge, L. R. 18 Eq. Cas. 11, Sir Geo. Jessel, M. R., says:
"If the decisions of Lord
Romilly (in Morgan v. Malleson), and of
Wood, V. C. (in Richardson v. Richardson)
were right, there never could be a case wherethe expression of a present gift would not
amount to an effectual declaration of trust."
And it may be added that there never could
be a case where an intended gift, defective
for want of delivery, could not, if expressed
in writing, be sustained as a declaiation of
trust. Both of the cases cited are now placed
among overruled cases. Fisher, Ann. Dig.
(1873 and 1874) 24, 23. In Moore v. Moore,
43 L. J. Ch. 623, Hall, V. C, says: "I think
it very important indeed to keep a clear and
definite distinction between these cases of
imperfect gifts and cases of declarations of
trust; and that we should not extend beyond
what the authorities have already established, the doctrine of declarations of trust, so as
to supplement what would otherwise be mereimperfect gifts." If the settlement is intended to be effectuated by gift, the court will
not give effect to it by construing it as a
trust. If it is intended to take effect by
transfer the court will not hold the intended
transfer to operate as a declaration of trust,
for then every imperfect instrument would
be made effectual by being converted into a
perfect ti-ust. Milroy v, Lord, 4 De Gex, P. Si

J.

204.

The case of JIartin v. Funk and kindred
cases cannot aid the respondent. In all those
cases there was an express declaration of
trust. In the one named the donor delivered
the money to the bank, taking back its obligation to herself in the character of trustee
for the donee; thus parting with all beneficial interest in the fund, and having the legal title vested in her in the character of trustee only. No interposition on the part of the
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court was necessary to confer that character
upon her; nor was it necessary, by construction or otherwise, to change or supplement
the actual transaction. None of the difficulties encountered in the present case stood
in the way of carrying out her intention.
It was capable of being executed in the form
in which it was expressed.
The question whether a remainder in a
chattel may be created and given by a donor
by carving out a life estate for himself and
transferring the remainder, without the intervention of a trustee, is learnedly discussed in
the appellant's brief; but the views we have

expressed render it unnecessary to pursue
that inquiry. We are satisfied that it is impossible to hold that the facts as they appear
establish a valid transfer of any interest iu
the bonds in question to the donee, and that
the attempted gift cannot be sustained as a
declaration of trust. It follows that the judgment of the general term must be reversed
and the decree of the surrogate affirmed.
Costs of all the parties in this court and in
the supreme court to be paid out of the estate.

All concur.
Judgment reversed.
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ELLISON

r.

(G Ves.

ELLISON.
656.)

High Court ot Chancery.
1802.
By indentures, dated the 1st of July, 1791,
reciting a lease, dated the 6th of Juue preceding, of collieries at Hehburn and .Tarrowood in the county of Durham, for thirtyone years to Charles Wren, and others; and
that the name of Wren was used in trust for
Nathaniel Ellison and Wren in equal shares,
it was declared, that Wren, his executors and
administrators would stand possessed of the
lease in trust as to one moiety for Ellison,
his executors, &c.
By another indenture, dated the 18th of
June, 1796, reciting, that Ellison was interested in and entitled to one undivided eighth part
of certain collieries at Hebburn and Jarrowood, held by two several leases for terms of
thirty -one years; and that he was desirous of
settling his interest, he assigned and transferred all his interest in the said collieries
and all the stock, &c. to Wren, his executors,
administrators, and assigns, in tnist for Nathaniel EUison and his assigns during his
life; and after his decease in trust to manage and carry on the same in like manner as
Wren should carry on his own share; and
upon further trust out of the profits to pay
to Margaret Clavering during the remainder
of the term, in case she should so long live,
the yearly sum of £103. 2s. 8d.; which sum Is
thereby mentioned to be secured to her by
an indenture, dated the 14th of Jlay last; and
subject thereto in trust to pay thereout to
Jane Ellison, in case she should survive Nathaniel Ellison, during the remainder of the
term, during the joint lives of Jane Ellison
and Anne FuiTe, the clear yearly sum of
£180; and after the decease of Anne Fuiye
then the yearly sum of £90 during the remainder of the term, in case Jane Ellison
should so long live; and subject, as aforesaid, upon trust to pay thereout to each of
the children of Nathaniel Ellison, that should
be living at his decease, during the remainder
of the term, during the joint lives of Jane Ellison, and Anne Furye, and the life of the
survivor, the yearly sum of £30 a-piece, and
after the decease of the survivor the yearly
sum of £15;
and upon further trust to
pay the residue of the profits arising from
the collieries to the eldest son of Nathaniel
Ellison, who should attain the age of twenty-one; and upon the death of Margaret
Clavering then upon trust to pay to each
of the children of Nathaniel Ellison the
further yearly sum of £10; with survivorship, in case any of the children should die
before twenty-one, or marriage of daughters,
provided none except the eldest should be entitled to a greater annuity than $50; and
upon further trust to pay the residue to the
eldest son; provided further, in case all the
children die before twenty-one or the marriage of daughters, upon trust to pay the
whole to such only child at twenty one, or
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marriage of a daughter: provided further, in
case the profits to arise from the colliery
should not be sufficient to pay all the annuities, the annuitants except Margaret Clavering should abate; to be made up, whenever
the profits should be sufficient; and upon further trust, in case Wren, his executors, or
administrators, should think it more beneficial for the family to sell and dispose of
the collieries, upon trust to sell and dispose
of the same for the most money, that could
reasonably be got, and to apply the money
in the first place in payment of all debts due
from the colliery in respect of the share of
Ellison; and subject thereto to place out the
residue on real securities and apply the interest in the first place in payment of the annuity of £103. 2s. 8d. to Margaret Clavering,
then to the annuities of £180 or £90; then to
pay all the children of Ellison during the life
of Margaret Clavering the yearly sum of £22.
10s. and to pay the residue of the dividends,
and Interest to the eldest son of Ellison in
manner aforesaid; and if the dividends, &c.
should not be sufficient for the annuities, the
two annuitants except Margaret Clavering to
abate; and after her death to pay to each
of the children of Nathaniel Ellison the further yearly sum of £2. 10s. for their lives;
and after the decease of Margaret Clavering
and Jane Ellison upon ti'ust to pay to each
of the children of Nathaniel Ellison the sum
of £500 in case the money arising from the
sale should be sufficient; then upon trust to
divide the same equally among all the children, share and share alike; and subject, as
aforesaid, to pay over the residue to the eldest son on his attaining twenty-one; and it
was declared, that the portions of the children should be paid to the sons at twentyone, to the daughters at twenty-one or marriage; and in case of the death of any before
such period to pay that share to the eldest
and if only one child
son at twenty-one;
should survive, to pay the whole to such one
at twenty-one, or marriage, if a daughter;
and in case all die before twenty-one, &c.
then the said Charles Wren, his executors and
administrators, shall stand possessed of the
said collieries and the money to arise by sale
thereof, subject as aforesaid, in trust for Nathaniel Ellison, his executors, administrators,
It was further declared, that
and assigns.
the annuities should be paid half-yearly; and
that upon any such sale the receipt of Wren,
his executors or administrators should be a
sufficient discharge to the purchasers. Then
followed this proviso:
"Provided always and it is hereby further
declared that it shall and may be lawful for
the said Nathaniel Ellison by any deed or
deeds writing or writings to be by him signed sealed and delivered in the presence of and
attested by two or more credible witnesses,
to revoke determine and make void all and
every the uses trusts limitations and powers
hereinbefore limited and created of and concerning the said collieries and coal mines,
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and by the same deed or deeds or by any
other deed to be by him executed in like
manner to limit any new or other uses of
the said collieries and coal mines as he the
said Nathaniel Ellison shall think fit."
By another indenture dated the 3d of July,
1797, but not attested by two witnesses, reciting the leases of the collieries, and that
the name of Charles Wren was used in trust
for Nathaniel Ellison and himself in equal
shares; and that Ellison had advanced an
equal share of the monies supplied for carrying on the collieries, amounting to £9037. 10s.
it was witnessed, that in consideration of
£4518.
15s. Wren assigned to Nathaniel Ellison one undivided moiety or half part of all
the said collieries demised to him by the said
several leases, with a like share of the stock;
to have and to hold the said collieries to Ellison, his executors, administrators, and assigns, for the residue of the said terms, subject to the rents, covenants, and agreements,
in the said leases; and to have and to hold
the stock unto Ellison, his executors, administrators, and assigns, to and for his and
their own proper use for ever; with the
usual covenants from Wren as to his title
to assign, &c. and from Ellison to indemnify
Wren, his executors, &c.
Nathaniel Ellison, by his will, dated the
22d of June, 1796, after several specific and
pecuniary legacies, gave all the rest and residue of his personal estate and effects of what
nature or kind soever not before disposed
of, to his wife and Wren and the survivor
and the executors and administrators of such
survivor; upon trust to call in and place the
same out in the funds or on real securities;
and he directed, that all sums of money,
which should come to the hands of his wife
and Wren or of the executors, &c. of either
of them under the said trusts, should be
equally divided between all his children, sons
and daughters, born and to be born, share
and share alike: the shares to become vested and be payable upon marriage with consent of their guardians, and not otherwise
until the age of twenty-one: such part of the
interest in the mean time as the guardians
shall think proper to be applied for maintenance: the residue to accumulate; with
a direction for payment of part of the principal for advancement; and survivorship upon the death of any, before the respective
shares should be payable; and in case of the
death of all under age and unmarried he gave
the dividends and interest to his wife for
life; and upon her death he gave the principal and a sum of £3000 charged upon her
estates, to his sister Margaret Claverlng and
his nephew. Then after some further dispositions of stock in favour of his children, he
gave a legacy of twenty guineas to Wren;
and appointed his wife and Wren executors
and guardians.
The testator died in 1708; leaving his widow and ten children sui-viving; one of whom,
Cliarles Ellison, died in 1799, an Infant, Wren

also died in that year. The bill was filed by
testator's widow and Margaret Claverlng; praying that the trusts of the deed of
June, 1796, may be established; and that
new trustees may be appointed.
The younger children by their answer submitted, whether the trusts of that deed were
not varied or revoked by the deed of July,
the

1797.

Mr. Romilly and Mr. Bell, for plaintiffs.
Mr. Richards, Mr. Steele, and Mr. W. Agar,
for defendants.

LOltD CHANCELLOR. I had no doubt,
that from the moment of executing the first
deed, supposing it not to have been for a wife
and children, but for pure volunteers, those
volunteers might have filed a bill in equity
on the ground of their interests in that instrument; making the trustees and the author of the deed parties. I take the distlnc-i
tion to be, that if you want the assistance of
the court to constitute you cestuy que trust,
and the instrument is voluntary, you shall
not have that assistance for the purpose of
constituting you cestuy que trusty as upon
a covenant to transfer stock, &c. if it rests
In covenant, and Is purely voluntary, this
court will not execute that voluntary covenant; but If the party has completely transferred stock, &c. though It Is voluntary, yet
the legal conveyance being effectually made,
the equitable interest will be enforced by
this court. That distinction was clearly taken In Coleman v. Sarrel, independent of the
vicious consideration. I stated the objection
that the deed was voluntary;
and the lord
chancellor went with me so far as to consider It a good objection to executing what
remained in covenant.
But if the actual
transfer is made, that constitutes the relation
between trustee and cestuy que trust, though
voluntary, and without good or meritorious
consideration; and it is clear in that case,
that If the stock had been actually transferred, unless the transaction was affected
by the turpitude of the consideration, the
court would have executed it against the
trustee and the author of the trust.
In this case, therefore, the person claiming under the settlement might maintain a
suit, notwithstanding any objection made to
It as being voluntary; If that could apply to
the case of a wife and children: considering
also, that Mrs. Claverlng was an annuitant,
and not a mere volunteer.
But It was put
for the defendants thus; that though tlie instrument would have been executed originally. If the subject got back by accident Into
the author of the trust, and was vested in
him, then the objection will lie in the same
manner, as If the instrument was voluntary.
I doubt that for many reasons; the trust being once well created; and whether it would
apply at all, where the trust was originally
well created; and did not rest merely in engagement to create It.
Suppose Wren had
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and had made Ellison his executor, it
would be extraordinary to hold, that though
an execution would be decreed against him
as executor, yet, happening to be also author
of the trust, therefore an end was to be put
to the interest of the cestuy que trust. But
it does not rest there; for Ellison clothes the
legal estate remaining in Wren with the equitable interests declared by the first deed;
making him therefore a trustee for Ellison
himself first, and after his death for several
■other persons; and he has said, he puts that
restraint upon his own power; not only, that
Tub shall not have a power of revocation,
whenever he changes his intention, but, that
he shall not execute that power, nor be supposed to have that change of intention, unless manifested by an instrument executed
My opinion
with certain given ceremonies.
is, that, if there is nothing more in this transaction than taking out of Wren the estate'
clothed with a trust for others, with present
though future in enjoyment, and
interests,
that was done by an instrument with no witness, or only one witness, it is hardly possible
to contend, that such an instrument would be
a revocation according to the Intention of
the party, the evidence of whose intention is
that are not
made subject to restrictions
complied with. The only difliculty is, that
the declaration of the trusts in the first instrument could not be executed, the second
It
instrument being allowed to have effect.
is said, a power was placed in Wren, his ex€cutors and administrators, not his assigns,
if in sound discretion thought fit, to sell, and
to give a larger Interest to the younger chilIf
dren than they otherwise would take.
Wren had not after the reassignment that
discretion still vested in him, I think, it
would not be in the executors of Ellison, and
it could not be exercised by the court;
though in general cases trusts will not fail
But though the
■by the failure of the trustee.
effect would be to destroy the power of

■died,
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Wren, which I strongly doubt, attending to
the requisition of two witnesses, I do not
know that it would destroy the other interests.
I think therefore, up"on the whole, this
trust does remain notwithstanding this reassignment of the legal estate to Ellison.
I do
not think, consistently with the intention expressed in the first instrument, and the necessity imposed upon himself of declaring a
different intention under certain restrictions,
that if a different intention appeared clearly
upon the face of the instrument, the latter
would have controlled the former. But I do
not think his acts do manifest a different intention.
Supposing one witness sufficient, I
the second deed does not sufficiently mani- I!
fest an intention to revoke all the benefits l(
given by the first deed to the children; and/)
it is not Inconsistent that he might intend to^i
revoke some and not all.
I
As to the will, it is impossible to maintain, that the will is a writing within the
meaning of the power: considering how the
subject is described.
The word "residue"
there means that estate, of which he had the
power of disposing, not engaged by contracts,
declarations of tmsts, &c. It was necessary
for him to describe the subject in such a way,
that there could be no doubt he meant to embrace that property.
Upon the whole, therefore, this relief must
be granted; though I agree, that, if it rested
in covenant, the personal representative
might have put them to their legal remedies,
he cannot where the character of trust attached upon the estate, while in Wren ; \feich
character of trust therefore should adhere to
the estate in Ellison, unless a contrary intention was declared; and the circumstance
of one witness only, when the power reserved
required two witnesses, is also a circumstance of evidence, that he had not the intention of destroying those trusts which had
attached, and wMe then vested in the person
of Wren.
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RICHARDSON

v.

RICHARDSON.

(L. R. 3 Bq. 686.)
February 26, 1876.
Mr. G. M. Giffard and ilr. Kay, Q. C, for
plaintiff. Jlr. Willeocli, Q. C, and Mr. Faber,
for defendants.
C. The sole question in this
a legatee, under the will of
whether
is
case
the testator, Richard Richardson, of a sum of
£1250, ought or ought not to submit to a

WOOD, V.

deduction of £450, in respect of two promissory notes given by him to his sister, which
Involves the further question whether the
testator was or was not the absolute owner
of the notes. If he was the owner, though
he demanded no interest upon the notes,
and made no application for payment of
them, yet, as is conceded, the statute of
limitations cannot be set up, and the plaintiff must be considered as having received
on account of his legacy so much of the assets of'the testator as his debt amounted to.
Whether or not the notes were the property
of the testator depends upon a certain voluntary assignment, whereby the sister, shortly before her death, assigned the whole of
her personal estate to her brother, the testator, and in the same Instrument she gave
him a power of attorney to ask, sue for,
and recover the thereby assigned moneys
and premises, and to do and execute such
further acts and deeds as should be deemed
necessary for deriving the full benefit of the
assignment.
Now, there is no specific description in the
deed of the promissory notes, and, if they
passed at all, they passed under the description of "all other the personal estate and
effects,
whatsoever and wheresoever," of
She did not Indorse
Elizabeth Richardson.
the notes, and the defendants, the executors,
by their answer, say they believe that if
she had not died so soon the testator would
have applied to her to indorse the notes, but
she did not do so. The questions are: First,
whether they passed by the deed at all; and,
secondly, if they passed, whether they passed
to the testator as trustee or in his own
right.
After the decision In Kekewich v. Manning, 1 De Gex, M. &: G. 176, I think it is
impossible to contend that these notes did
not pass by this instrument, because the
rule laid down in that case, the decision in
which was supported by reference to Ex
parte Pye, 18 Ves. 140, was not confined
merely to this: that a person who, being entitled to a reversionary interest, or to stock
standing in another's name, assigns it by a
voluntary deed, thereby passes it, notwithstanding that he does not in formal terms
declare himself to be trustee of the property;
but it amounts to this: that an Instrument
executed as a present and complete assignment (not being a mere covenant to assign

on a future day) is equivalent to a declaration of trust.
It is impossible to read the argument in
that case, and the judgment of Lord Justice
Knight Bruce, without seeing that his mind
was directed to Meek v. Kettlewell, 1 Hare,
464; on appeal, 1 Phil. Ch. 342, and that class
of cases, where it had been held (such was
the nicety upon which the decisions turned)
that an actual assignment is nothing more
than an agreement to assign in equity, because it merely passes such equitable interest as the assignor may have, and some
further step must be taken by the assignee
That further
to acquire the legal interest.
being necessary, the assignment was
step
held to be. In truth, nothing but an agreement to assign; and, being so, was not enforceable in this court, the court having often
decided that it will not enforce a mere voluntary agreement.
The distinction, undoubtedly, was very fine
between that and a declaration of trust; and
the good sense of the decision in Kekewich
V. Manning, 1 De Gex, M. & G. 176, I think,
lies in this: that the real distinction should
be made between an agreement to do something when called upon, something distinctly
expressed to be future in the instrument,
and an instrument which effects to pass everything independently of the legal estate.
It was held In Kekewich v. Manning that
such an instrument operates as an out and
out assignment, disposing of the whole of tlie
assignor's equitable Interest, and that such
a declaration of trust Is as good a form as
any that can be devised. The expression
used by the lords justices is this: "A declaration of trust is not confined to any express,
form of words, but may be indicated by the
character of the instrument."
In that case reference was made in the
argument principally to the case of Ex parte
Pye, 18 Ves. 140, which was a decision of
Lord Eldon to the same effect. Reliance is
often placed on the circumstance that the
assignor has done all he can; that there is
nothing remaining for him to do; and it is
contended that he must, in that case only,
be taken to have made a complete and effectual assignment.
But that is not the sound
doctrine on which the case rests; for if
there be an actual declaration of trust, although the assignor has not done all that
he could do,— for example, although he has
not given notice to the assignee, — yet the interest is held to have effectually passed as
between the donor and donee. The difference
must be rested simply on this: Aye or no,
has he constituted himself a trustee?
In Ex parte Pye, 18 Ves. 140, the testator
had written to one Dubost, authorizing him
to purchase in France an annuity for the
benefit of a lady named Garos, for her life,
with power to draw on him for £1,500 for
The agent, finding the lady
such pui-chase.
was a married woman, exercised his own dls-
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cretlon, and bought the annuity in the name
of the testator. Then, shortly before his
death, the testator sent to Dubost, by his
desire, a power of attorney, authorizing him
to transfer the annuity to the lady.
The
testator died before anything more was
done, and after his death the annuity was
transfen'ed.
There was a question whether, by the law of France, the exercise of
a power of attorney by the person to whom
it is given, without knowledge of the death
of his principal, is good.
think the master found that it was so; but Lord Eldon expressly declined to rely upon that, as
he says in Ms judgment (Id. 150): "These
petitions" (the question came on upon petition) "call for the decision of points of more
importance and difficulty than I should wish
to decide in this way, if the case was not
pressed upon the court. With regard to the
French annuity, the master has stated his
opinion as to the French law, perliaps without sufficient authority, or sufficient inquiry
into the effect of it, as applicable to the precise circumstances of this case;
but it is
not necessary to pursue that, as upon the
documents
before me it does appear that,
though in one sense this may be represented
as the testator's pereonal estate, yet he has
committed to writing what seems to me a
sufficient declaration that he held this part
of the estate in trust for the annuitant."
Now, the testator had done nothing more
than execute the power of attorney. It is
true, he had written a letter directing the
stock to be purchased in the lady's name;
but that was not done; it was purchased in
his name.
The decision, therefore, could
only be rested upon this: that this was not
an agreement to assign, not an agreement to
become a trustee at some future pei-iod, but
an actual constitution
by the testator of
himself as trustee.
Following, therefore, Kekewich v. Manning, 1 De Gex, M. & G. 176,
must regard
this instrument as having effectually assigned the promissory notes, although they were
is an actual
not indorsed. The instrument
assignment with a power immediately vested in the assignee to make himself master of
the property;
and I do not know in what
way the assignor could have more efCectually declared that she was a trustee of that
property for Richard Richardson.
The next question is whether the testator
took these notes upon trust, for, if he did,
there can be no set-off of the debt due to
him qua trustee, against the legacy given by
his will. It appears to me there is nothing
whatever on the face of the instrument to
create a trust. The property is given out
Nor do I find anything
and out, absolutely.
like evidence to authorize me to say that it
is fixed with a trust.
[His honor reviewed

I

I
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the evidence, and came to the conclusion that
a will had been executed in 1855, although
the Instrument itself had not been produced,
nor its absence accounted for. His honour
tliought it very possible that the assignment
was executed for the purpose of avoiding
the duty, and disposing of the property
through the medium of a trust; but he did
not think the evidence sufficient to fasten
that trust upon the property, no right having been asserted, during the period from
1858 to 186-1, as against the testator. His
honour continued:]
It was said by Mr. Giffard, in another part
of his argument, relying on the case of Freeman v. Lomas, 9 Hare, 109, that if the testator could not take this property, except
through the executoi-s of Elizabeth Richardsou, if he could not take the notes specifically, but could only take their value as an ordinary legacy after a settlement of accounts
with the executoi-s of Elizabeth Richardson,
the testator's executors are not in a position to assert a right of set-off as regards
these
specific notes. But I have already
stated my reasons for considering that there
Is no evidence to show that the testator did
not take these notes absolutely by the
deed; and, as regards the application of the
moneys secured on the notes to the payment of debts, that would only arise in consequence of the possibility of the statute of
Elizabeth intervening, which might take out
for the benefit of the creditors as much of
the property as might be wanted for tlie
payment of debts; but, as regards the donee
and donor, the deed would remain absolute,
no debt ever having been asserted, and the
property having been completely and effectually assigned.
As regards some faint evidence of the testator's wish that this debt might not be enforced, no doubt the testa^tor never received
interest, and he was in a vacillating frame of
mind about it; but unfortunately that vacillation never amounted to anything definite
or precise, amounting to a gift of the property.
[His honour went through the evidence on
this head, and continued:]
Although I am vei-y reluctant to come to
this conclusion, I must say the testator does
not appear to me to have made up his mind;
and, as he did not do so, I cannot do anything for the plaintiff. Therefore the legacy
must be paid, deducting the value of the
notes; but of course there will be no interThe order will be to pay the
est on them.
plaintiff his legacy of £1,250, less £450, with
interest at £4 per cent, on the difference, from
There
one year after the testator's death.
will be no costs on either side, except that
the defendants will have their costs out of
the estate.
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MALLESON.

(L. R. 10 Eq. 475.)

July

28,

1870.

The following memorandum was given by
John Saunders, the testator in the cause, to
his medical attendant. Dr. Morris: "I hereby
give and make over to Dr. Morris an India
bond, No. D., 506, value £1000, as some token
for all his very kind attention to me during
illness.
"Witness my hand, this 1st day of August,
1868.

"(Signed)
John Saunders."
The signature was attested by two witnesses, and the memorandum was handed over to
Dr. Morris, but the bond, which was transferable by delivery, remained in the possession of Saunders. There was no consideration for it.
Saunders died more than a year afterwards,
having, by his will, bequeathed the residue
of his personal estate to charities. A suit

was instituted for the administration of his
and a summons was taken out by the
attorney general on behalf of absent charities for the direction of the court on the question whether this memorandum was or was
not a valid declaration of trust In favor of
Dr. Morris.
estate,

Mr. Jessel, Q. C, Mr. Speed, and Tucker &
Lake, for Dr. Morris.
Raven & Bradley and
Mr. Wickens, for the attorney general.

I

Lord EOMILLY. M. R.
am of opinion
that the paper writing signed by Saunders
is equivalent to a declaration of trust in fahe had said, "I undervor of Dr. Morris.
take to hold the bond for you," or if he had
said, "I hereby give and make over the bond
in the hands of A.," that would have been a
declaration of trust, though there had been
no delivery.
This amciants to the same
thing; and Dr. Morris is entitled to the bond,
and to all interest accrued due thereon.

If

U'

;

.^y

.RICHARDS
(L. E.
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V.

DELBRIDGE.

18

Bq. 11.)

Chancery Division.

April

16,

1874.

Demurrer. Tlie bill filed by Edward Bennetto Richards, an infant, by his next friend,
That John Delbridge, deceased, was
stated:
possessed of a mill, with the plant, machinery, and stock-in-trade thereto belonging, in
which he carried on the business of a bone
manure merchant, and which was held under a lease dated the 21;th of .Tune, 1863.
That on the 7th of March, 1873, John Delbridge indorsed upon the lease and signed
memorandum:
"7th March,
the following
This deed and all thereto belonging
1873.
I give to Edward Bennetto Richards from
this time forth with all the stock-in-trade.
John Delbridge." That the plaintiff was the
person named in the memorandum, and the
grandson of John Delbridge, and had then
for some time assisted him in the business.
That John Delbridge, shortly after signing
delivered the lease on his
the memorandum^
behalf to Elizabeth Ann Richards, the plaintiff's mother, who -n-as still in possession
That John Delbridge died in April,
thereof.
having executed several testamentary
1873,
instruments which did not refer specifically to
the said mill and premises, but he gave his
furniture and effects, after his wife's death,
to be divided among his family. That the
testator's widow, Elizabeth Richards, took
"
to his estate, with the
out administration
testamentary papers annexed. The bill, which
was filed against the defendants Elizabeth
Delbridge, Elizabeth Ann Richards, and the
testator's two sons, who claimed under the
said testamentary instruments, prayed a declaration that the indorsement upon the lease
by John Delbridge and the delivery of the
lease to Elizabeth Ann Richards created a
valid trust in favor of the plaintiff of the
lease and of the estate and interest of John
Delbridge in the property therein comprised,
and in the good will of the business carried
on there, and in the implements and stockin-trade belonging to the business. The defendants demurred to the bill for want of
equity.

Fry, Q. C, and Mr. Phear, in support of
the demurrer. W. R. Fisher (Mr. Southgate,
Q. C, with him), and T. D. Bolton, for plainGregory, Rowcliffes •& Rawle, for detifC.
fendants.

JESSEL, M. R. This bill is wan'anted by
the decisions in Richardson v. Richardson,
L. R. 3 Eq. 686, and Morgan v. Malleson,
L. R. 10 Bq. 475, but, on the other hand,
we have the case of MUroy v. Lord, 4 De
Gex, F. & J. 264, before the court of appeals,
and the more recent case of Waniner v.
Rogers, L. R. 16 Eq. 340, 348, in which Vice
Chancellor Bacon said: "The rule of law
HUTCH.EQ.JUR.
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upon this subject I take to be very clear,
and, with the exception of two cases which
have been referred to (Richardson v. Richardson and Morgan v. Malleson), the decisions are all perfectly consistent with that
rule. The one thing necessary to give validity to a declaration of trust— the indispensable thing— I take to be, that the donor, or
grantor, or whatever he may be called,
should have absolutely parted with that interest wliich had been his up to the time
of the declaration, should have effectvially
changed his right in that respect, and put
the property out of his power, at least in
the way of interest."
The two first mentioned cases are wholly
opposed to the two last. That being soi, I
am not at liberty to decide the case otherwise than in accordance with the decision
It is true the judges
of the court of appeal.
appear to have taken different views of the
constmction of certain expressions, but I
am not bound by another judge's view of
the construction of particular words; and
there is no case in which a different principle is stated from that laid down by the
court of appeal. Moreover, if it were my
duty to decide the matter for the first time,
I should lay down the law in the same way.
The principle is a very simple one. A man
may transfer his property, without valuable
consideration, in one of two ways: he may
either do such acts as amount in law to a
conveyance or assignment of the property,
and thus completely divest himself of the
legal ownership, in which case the person
who by those acts acquires the property
takes it beneficially, or on trust, as the case
may be; or the legal owner of the property
may, by one or other of the modes recognized as amounting to a valid declaration
of trust, constitute himself a trustee, and,
without an actual transfer of the legal title,
may so deal with the property as to deprive
himself of its beneficial ownership, and declare that he will hold it from that time
forward on trust for the other person. It
is true he need not use the words, "I declare
myself a trustee," but he must do something which is equivalent to it, and use expressions which have that meaning; for,
however anxious the court may be to carry
out a man's intention, it is not at liberty
to constiiie words otherwise than according
to their proper meaning.
The cases in which the question has arisen
are nearly all cases in which a man, by documents insufiicient to pass a legal interest,
has said: "I give or grant certain property
Malleson, L.
to A. B." Thus, in Morgan v.
R. 10 Eq. 47.5, the words were: "I hereby
give and make over to Dr. Morris an India
bond"; and in Richardson v. Richardson,
L. R. 3 Eq. 686, the words were, "grant
In both cases the
and assign."
convey,
were effectual
words
the
that
judges held
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declarations of trust. In the former case, made effectual by being converted
Lord Romilly considered that tlie words were perfect trust."

"I undertake to hold the
bond for you," which would undoubtedly
have amounted to a declaration of trust.
The true distinction appears to me to be
plain, and beyond dispute; for man to make
himself a trustee there must be an expression of intention to become a tnistee, whereas words of present gift shew an intention to
give over property to another, and not retain it in the donor's own bauds for any
purpose, fiduciary or otherwise.
In Milroy v. Lord, 4 De Gex, F. & J. 264,
274, Lord Justice Turner, after referring to
the two modes of making a voluntary settlement valid and effectual, adds these words:
"The cases, I think, go further, to this extent: That if the settlement is intended to
be effectuated by one of the modes to which
I have referred, the court will not give effect
to it by applying another of those modes.
If it is intended to take effect by transfer,
the court will not hold the intended transfer to operate as a declaration of trust, for
then every imperfect instrument would be
the same as these:

into

a

It appears to me that that sentence contains the whole law on the subject. If the
decisions of Lord Romilly and of Vice-Chancellor Wood were right, there never could
be a case where an expres.sion of a present
gift would not amount to an effectual declaration of trusi, which would be candying
the doctrine on that subject too far. It appears to me that these cases of voluntary
gifts should not be confounded with another
class of cases in which words of present
transfer for valuable consideration are held
to be evidence of a contract which the court
will enforce. Applying that reasoning to
cases of this kind, you only make the imperfect instrument evidence of a contract of a
\oluntary nature which this court will not
enforce; so that, following out the principle
even of those cases, you come to the same
conclusion.
I must, therefore, allow the demurrer; and,
though
feel some hesitation, owing to the
conflict of the authorities,
think the cost*
must follow the result

I

I
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MARTIN

V.

FUNK.

(75 N. ¥. 134.)
Court of Appeals of New York.

Nor.

Nehemiah Jlillard, for appellants.
Divine, for respondent.

12, 1878.

M. W.

CHURCH, C. J. The facts in this case
undisputed, as found by
are substantially
the judge before whom the case was tried.
The intestate Mrs. Boone, in 1866, deposited
in the Citizens' Savings Bank $500, declaring at the time that she wanted the account
to be in trust for Lillie Willard, who is the
plaintiff. The account was so entered, and
a pass-book delivered to the intestate, which
contained these entries: "The Citizens' Savings Bank in account with Susan Boone, in
trust for Lillie Willard. 1866, March 23,
$500."

A deposit of the

same amount and in the
manner was made in trust for Kate
Willard, now Mrs. Brown. This money belonged to the intestate at the time of the deposits.
The plaintiff and Mrs. Brown are
sisters, and were at the time of the age respectively of eighteen and twenty, and were
distant relatives of the intestate, their mothThe Intestate reer being a second cousin.
tained possession of the pass-books until her
and her
death in 1875, and the plaintiff
sister were ignorant of the deposits until
after that event. The money remained in
the bank with its accumulated interest until
the death of the intestate, except that she
drew out one year's interest. Mrs. Brown
assigned to the plaintiff her interest in the
deposit purporting to have been made for
her benefit, and the action is brought against
the administrator of the intestate and the
bank for the delivery of the pass-books and
The question
the recovery of the money.
involved has been very much litigated, and
many refinements may be found in the
Many cases have
books in respect to it.
been found diflacult of solution, not so much
on account of the general principles which
should govern, as in applying those principles to a particular state of facts. It is
clear that a person sui juris, acting freely
and with full knowledge, has the power to
make a voluntary gift of the whole or any
part of his property, while it is well settled
that a mere intention, whether expressed or
not, is not sufficient, and a voluntary promise to make a gift is nudum pactum, and of
binding force. Kekewich v. Manning, 50
Eug. Ch. 175, and cases cited. The act constituting the transfer must be consummated,
and not remain incomplete, or rest in mere
intention, and this is the rule whether the
gift is by delivery only, or by the creation
of a trust in a third person, or in creating
the donor himself a trustee. Enough must
be done to pass the title, although when a
trust is declared, whether in a third person
or the donor, it is not essential that the property should be actually possessed by the cessame

II
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tui que trust, nor is it even essential that the
latter should be informed of the trust. In
Milroy v. Lord, 4 De Gex, F. & J. 204, Lord
Chief Justice Turner, who adopted the most
rigid construction of trusts, in delivering an
opinion against the validity of the trust in
that case, laid down the general principles
as accurately perhaps as is practicable. He
said: "I take the law of this court to be
well settled, that in order to render a voluntary settlement valid and effectual the settler must have done every thing which according to the nature of the property comprised in the settlement was necessary to be
done in order to transfer the property, and
render the settlement binding upon him. He
may of course do this by actually transfen-ing the property to the persons for whom
he intended to provide, and the provision will
then be effectual, and it will be equally effectual if he transfer the property to a trustee for the purpose of the settlement,
or declare that he himself holds it in trust for
those purposes, and if the property be personal, the trust may I apprehend be declared
either in writing or by parol."
The contention of the defendant is that
the transaction did not transfer the property, and that there was no sufficient declaration of trust and that by retaining the
pass-books
the intestate never pai-ted with
the control of the property.
If what she
did was sufficient to constitute herself a
trustee, it must follow that whatever control she retained would be exercised as trustee, and the right to exercise it would not
be necessarily inconsistent with the completeness of the trust. The question involving substantially the same facts has been
several times before different courts of the
state, and in every instance the transaction
has been sustained as a good gift.
The Case of Wetzel before Surrogate Bradford, and Millspaugh v. Putnam, 16 Abb.
Prac. 380, were deposits in the same form,
and in the former the cestui que trust
had no notice of the deposit, and in both
cases the gift was held effectual. In Smith
V. Lee, 2 Thomp. & C. 591, money was deposited with the defendant, and a note taken
payable to the depositor for another person,
and it was held that the depositor constituted himself a trustee. The case of Kelly
Inst, for Savings (not reportV. Manhattan
ed) was a special term decision of the New
York common pleas before Robinson, J.,
where precisely such a deposit was made as
in this, and it was upheld as an absolute
gift.
These decisions although not controlling upon this court are entitled to respect,
and they show the tendency of the judicial
mind to give these transactions the effect
which on their face they import. So in
Minor v. Rogers, 40 Conn. 512, a similar deposit was upheld as a declaration of trust.
Park, J., noticed the point urged there as
and
here of the retention of the pass-book,
said: "She retained possession therefore be-
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cause the deposit was made in her uame as
trustee, and not because she had not given
the heneficial interest of the deposit to the
plaintiff," and in that case the depositor had
drawn out the deposit, and the action was
So in
sustained against her administrator.
Ray V. Simmons, 11 E. I. 266; the facts
were precisely like the case at bar, except
that the cestui que trust was informed of

the gift, and the court held the trust valid.
But the supreme court of Massachusetts
In two cases (Brabrook v. Boston Five Cent
and Clark v.
Sav. Bank, 104 Mass. 228,
Clark, 108 Mass. 522) seem to hold a different doctrine. In the first case the circumstances were deemed controlling, adverse to
an intent to create a trust, and in the last,
which was similar in its facts to this, the
court express the opinion that the trust was
not complete, but without giving any reaalsons for the opinion. The last decision,
though entitled to great respect, is exceptional to the general current of authority in
this country.
In the English courts I do not find any
case where these precise facts appeared, but
the cases are numerous where the general
principles have been elaborately discussed
and applied to particular facts. It is only
deemed necessary to refer to a few of them.
In Richardson v. Richardson, L. R. 3 Eq.
Cas. 684, it was held that an instrument
executed as a present and complete assignment (not being a mere contract to assign
at a future day) is equivalent to a declaration of trust. Morgan v. Malleson, L. R. 10
Eq. Cas. 475, was decided upon this principle, and is an extreme case in support of
It appeared that the
a declaration trust.
testator gave to his medical attendant the
following
memorandum:
"I hereby give
and make over to Dr. Morris, an Indian
bond No. D 506, value £1,000, as some token
for all his very kind attention to me during
my illness." This was held to constitute the
testator a trustee for Dr. Morris of the bond
which was retained by him. These cases
upon, and the latter someare commented
what criticised in Warriner v. Rogers, L. R.
16 Eq. 340, but Sir James Bacon, in delivering the opinion, substantially adheres to the
general rule before stated. He requires only "that the donor or grantor, or whatever
he may be called, should have absolutely
parted with that interest which had been
his up to the time of the declaration— should
liave effectually changed his right in that
respect, and put the property out of his power, at least in the way of interest." This
case was decided against the validity of the
trust, mainly upon the ground that the
produced were upon their face
memoi'anda
testamentary in character. In Pye's Case,
18 Ves. 140, money
was transmitted to an
agent in France to purchase an annuity for
a lady. Owing to circumstances which the
agent supposed prevented its purchase in
her name, he purchased it in the name of

the principal. When the latter learned this
fact, he executed and transmitted to the
agent a power of attorney to transfer the
annuity, but before its arrival the principal
Lord Eldon held that a declaration of
died.
trust was established.
Wheatley v. Purr, 1 Keen, 551, is quite
analogous to the case at bar. A testatrix
directed her brokers to place £2,000, in the
joint name of the plaintiffs, and herself as a
trustee for the plaintiffs. The sum was
placed to the account of the testatrix aloue,
as trustee of the plaintiffs, and a promissory note was given by them to her as such
trustee. The note remained In her possession until her death, when her executor received the money. It was held that the
transaction amounted to a complete declaration of trust.
Mr. Hill, in his work on Trustees, after
saying "that it is extremely difficult, in the
present state of authorities, to define with
accuracy the law affecting this very intricate subject," lays down the following as
the result: "When the author of the voluntary trust is possessed of the legal interest in the property, a clear declaration
of
trust contained in or accompanying a deed
or act which passes the legal estate wiU create a perfect executed trust, and so a declaration or direction by a party that the
property shall be held in trust for the object
of his bounty, though unaccompanied
by a
deed or other act divesting himself of the
legal estate, is an executed
trust." Hill,
Trustees, 130.
If there is a valid declaration of trust,
that is sufficient of itself, I apprehend, to
transfer the title, but the difficulty is in determining what constitutes such a declaration, and whether a mere formal transfer of
the property, as in the case of the medical
attendant, is sufficient, is a question upon
which there is some difference of opinion.
No particular form of words is necessary to
constitute a trust, while the act or words
relied upon must be unequivocal, implying
that the person holds the property as trustee
for another.
Let us now consider the case in hand. In
form at least the title to the money was
changed
from the intestate individually to
her as trustee. She stated to the bank that
she desired the money to be thus deposited.
It was so done by her direction, and she took
a voucher to herself in trust for the plaintiff. Upon these facts what other intent can
be imputed to the intestate than such as
her acts and declarations imported, and did
they not import a trust'.' There was no contingency or uncertainty iu the circumstances, and I am unable to see wherein it was
incomplete. The money was deposited unqualifiedly and absolutely In trust, and the
intestate was the trustee. It would scarcely have been stronger if she had written in
the pass-book: "I hereby declare that I have
this money for the benefit of the
deposited
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plaintiff
her."

and

I

liold the same as trustee for

This would have been a plain declaration
of trust, and accompanied as it was with a
formal transfer to herself in the capacity of
trustee, would have been deemed sufficient
under the most rigid rules to he found in
any of the authorities. It seems to me that
this was the necessary legal intendment of
the transaction, and that it was sufficient to
pass the title. The retention of the passhook was not necessarily inconsistent with
this construction. She must be deemed to
have retained it as trustee. The book was
not the property, but only the voucher for
the property, which after the deposit consisted of the debt against the bank.
There are many cases where the instrument creating the trust has been retained
by the author of it until his death, especially
when he made himself the trustee, and yet
the trust sustained. Exton v. Scott, 6 Sim.
31; Fletcher v. Fletcher, 4 Hare, 67; Souverbye V. Arden, 1 Johns. Ch. 240; Bunn v.
Id.,
329.
This circumstance,
Winthrop,
among others, has been considered upon the
question of intent, but is never deemed decisive against the validity of the trust. Id.
Hill, Trustees, supra. Some confusion
See,
has been created by judicial expression, that
the author of such a trust must do all in
his power to carry out his intention, that the
nature of the property will admit of. This
general proposition requires some qualification.
In this case the intestate might have
notified the objects of her bounty, but this
is not regarded as indispensable by any of
the authorities, and she might have made
the deposits in their name, and delivered to
or delivered to them the
them the books,
money.
The rule does not require that the
gift shall be made in any particular way, it
only requires that enough shall be done to
transfer the title to the property, and one of
the modes of doing this is by an unequivocal
declaration of trust. In Richardson v. Richardson,
supra, the court, in noticing this
point, said: "Reliance is often placed on the
circumstance that the assignor has done all
he can, and that there is nothing remaining
for him to do, and it is contended that he
must in that case only be taken to have made
a complete
and effectual assignment. But
that is not the sound doctrine on which the
case rests; for if there be an actual declara-
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tion of trust, although the assignor has not
done all that he could do, for example,
although he has ' not given notice to the assignee, yet the interest is held to have effectually passed as between the donor and
donee.
The difference must be rested simply on this: aye or no, has he constituted
himself a trustee."
As notice to the cestui que trust was not
necessary, and as the retention of the passbooks was not inconsistent with the completeness of the act, the case is peculiarly
one to be determined by this test: did the
intestate constitute herself a trustee? After
a careful consideration of the case in connection with the established i-ules applicable
to the subject, and the authorities, I think
this question must be answered in the affirmative. It was not done in express formal terms, but such is the fair legal import
of the transaction. I have considered
the
case thus far upon what appears from the
face of the transaction, without evidence aliunde, bearing upon the intent. It is not
necessary
to decide that surrounding circumstances may not be shown to vary or explain the apparent character of the acts, and
the intent with which they were done. The
facts developed may not be so unequivocal
as to be regarded as conclusive. It is sufficient to say that there is no finding of an
intent contrary to the creation of a trust,
and the facts found do not establish such an
adverse intent. But looking at the evidence
it is fairly inferable that the intestate designed that the plaintiff and her sister should
have the benefit of these deposits, and there
are some circumstances from which an inference may be drawn that she regarded the
The circumgifts as fixed and complete.
stance that she did not intend that the objects of her bounty should know of her gift
until after her death is not inconsistent with
It, and the most that can be said is that she
may have believed that the deposits might
be withdrawn during her life, and the money converted to her own use. It is not clear
that she entertained such a belief, but if she
did, it would not change the legal effect of
her acts.
The judgment must be affirmed.
concur except JIILLER
absent at argument.
Judgment affirmed.

All

JJ.,

and

EARL,

PliOPERTY IN EQUITY— TRUSTS.

86

DELANBY

v.

(88

Court of Appeals

McCORMACK

lawful

et al.

N. Y. 174.)

of New York.

Feb.

28,

1882.

Appeal from judgment of the general term
of the supreme court, in the Second judicial
department, entered upon an order made the
second Monday of December, 1881, which
atflrmed a judgment in favor of plaintiff, entered upon a decision of the court on trial at
special term. Reported below, 25 Hun, 574.
This action was brought to obtain a construction of the will of .John Walsh, late of
The clauses
the city of New York, deceased.
of the will as to which there was any controversy are as follows:
"Thirdly.
give, devise, and bequeath unto
my said son James, during his natural life,
all the rents, issues, and profits of my real
estate, and in case he marries and has lawful
issue, then and in the last-mentioned event
and thereupon I give, devise, and bequeath
to my said son James all and singular my
i-eal estate, whatsoever and wheresoever, to
have and to hold, the same to my said son,
liis heirs and assigns forever.
"Fourthly.
desire my executors to keep
insured
on my real estate
the buildings
;i gainst loss or damage by fire, and in repair,
and to pay all taxes, assessments, and other
charges thereon, and also the interest on inby mortgage thereon; and, if
(•umbrances
necessary, they are authorized to receive sufficient of the rents to enable them so to do;
and in case of damage or loss by fire they
are to receive the avails of the insurance,
and to repair or rebuild; but this clause of
my will is only to have effect until my said
son James shall have lawful issue; and 1
also authorize my said executors, until that
event, to raise, by mortgage of my real estate, or any part thereof, whenever and as
often as shall be necessary, a similar amount
as is now on mortgage of my said estate,
wherewith to discharge the present mortgage

I

I

if

necessary.

"Fifthly. In

of my son
James without ever having had any lawful
issue,
desire my executors who shall then
be surviving, or the last survivor, to sell all
my real estate, and to distribute the proceeds
thereof amongst my next of kin as personal
estate, according to the laws of the state of
New York for the distribution of intestate
personal estate; and for that purpose I authorize my said surviving executors or the
last survivor to execute good, valid, and sufficient conveyances in the law to transfer
said estate, and vest the same In the purchaser and purchasers in fee simple.
"Liastly. I appoint my beloved wife, and
my beloved son James, and my friend Tighe
Davey to be the executors of this my last
will and testament."
The testator died in 1830, leaving, surviving him, his son James, one nephew, the
plaintiff
herein, and four nieces.
James
died in 1880, unmarried, and having had no

I

case of the death

issue.
The two other executors died
before him, as did also the four nieces of
The defendants are the chilthe testator.
dren of said nieces.

John W. Goff, for appellant McCormack.
Luke F. Cozans and J. Woolsey Shephard, for
John R. Kuhn, for
appellants Walker et al.
respondent.

FINCH, J. The testator gave to his son
James the whole of his real estate for life,
and absolutely and in fee, in case the son
married and had issue; but if he died without having had lawful issue, the testator directed his executors who should then be survlvingj or the last survivor of them, to sell
his real estate and distribute the proceeds
among the testator's "next of kin, as personal estate, according to the laws of the
state of New York, for the distribution of
intestate personal estate." The executors
named were the testator's wife, his son
James, and his friend Tighe Davey; all of
whom are dead.
James died without having had lawful issue.
At testator's death his
next of kin were his son James, four nieces,
and a nephew, who is the present plaintiff.
The four nieces died during the lifetime of
James, but leaving children who are defendants here, and claim an interest in the proceeds of the real estate, or in the real estate
At the date of the death of James
itself.
the plaintiff" was the sole next of kin of the
testator, and claiming the entire proceeds ot
the real estate, brought an action for a construction of the will and the appointment
of a trustee to carry out its unexecuted proThe trial court determined that it
visions.
had jurisdiction
to appoint a trustee, and
made such appointment, and that the plaintiff was entitled to the entire proceeds of the
real estate after payment of the liens thereon.
That judgment was affirmed, and the
children of two of the nieces bruag this appeal.

It is contended in their behalf that the devise to James, before marriage and the birth
of issue, was but a life estate; that the remainder in fee vested at the death of testator in his heirs at law; that the four nieces
and plaintiff took such remainder in fee as
tenants in common, subject to be divested
by the marriage of James and birth of lawful issue; that this contingency not having
occurred the fee was not divested; and that
it cannot be divested by a sale of the real
estate and disposition of the proceeds as personalty because the power of sale given to
the executors was a mere naked power, not
coupled with any interest; died with the donees to whom it was given; and cannot he
executed by a court of e<iuity.
It might prove to be the better opinion
that James took a base, or determinable fee,
subject to be divested upon his death without having had lawful issue, so that during
his life there was no fragment of the estate
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to descend upon his heirs at law, but the
character of his interest need not be particularly discussed if the power of sale survived
the death of the executors, and the real estate is to be distributed as personalty.
That
is the vital point in the case, and the appellant's view of it is sought to be sustained by
a reference to the rule at common law,
which, it is said, the Revised Statutes have
not seriously changed, but have omitted any
provision, express or implied, which gives
the court authority to appoint a trustee to
execute a naked power. The argument turns
in the end upon the single inquiry whether
the authority given to the executors to sell
is a mere naked power, or a power in trust
The statutory
and its execution imperative.
provisions must control and determine the
result, and render unnecessary any discussion or examination of the cases previously
decided, which were not always harmonious
and in some instances not easily reconciled.
They were very ably and patiently examined
in Dominick v. Sayre, 3 Sandf. 555, resulting
in a general conclusion that the statutoi-y revision substantially followed and adopted the
rules of the common law, departing from
them only to remove doubts and secure greatBut in any event
er accuracy and precision.
the statutes must furnish the rule by which
we are to be guided to a conclusion, for they
begin with a comprehensive provision abolishing all powers as then existing by law,
and making their creation, construction and
execution to be governed by the succeeding
enactments. 1 Rev. St. pt. 2, c. 1, tit. 2, art.
A power is there defined to be "an
S, § 73.
authority to do some act in relation to lands,
or the creation of estates therein, or of charges thereon, which the owner granting or reserving such power might himself lawfully
The authority here
perform."
Section 74.
given to the executors of John Walsh to sell
the lands and distribute the proceeds in the
event of the death of James without having
had issue was clearly a power within the
It was also a general
statutory definition.
and not a special power, for the former exists where the authority permits the alienation in fee by means of a conveyance, will
or charge of the lands embraced in the power
to any alienee whatever (section 77), and the
latter when the alienation must be to designated persons, or of a less estate or interest
A distinction is
Section 78.
than a fee.
then drawn between cases in which no person other than the grantee of the power has
any interest in its execution, in which case
the power, whether general or special, is denominated beneficial (section 79), and cases
in which the grantee has no interest in Its
execution, but holds it for the benefit of others.
A general power is in trust "when any
person or class of persons, other ixian the
srantee of such power, is designated as entitled to the proceeds, or any portion of the
proceeds, or other benefits to result from the
alienation of the lands according to the pow-
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er." Within this definition the general power conferred upon the executors to sell the
lands and distribute the proceeds to testator's next of kin was a power in trust, iu the
execution of which the grantees had no interest, for, although James was one of them,
the power, by its terms, was to be exercised
upon his death, and in an event which left
him without any interest in its execution.
These statutory definitions seem to us entirely accurate and clear and scarcely need, at
least for present purposes, the "authoritative
exposition" invoked. A power to be exercised by the grantee, not at all for his own
benefit but wholly and entirely for the benefit of some other person or class of persons,
is necessarily exercised by such grantee in a
trust capacity.
The element of trust inheres
in its substance and is its essential and vital
characteristic.
The statutes then provide
that every trust power shall be imperative,
and impose a duty upon the grantee, the
performance of which may be compelled in
equity, unless in a case where its execution
or non-execution is made expressly to depend
upon the will of the grantee, and does not
cease to be such even though he may have
the right to select some and exclude others
from among the objects of the trust.
Sections 96, 97.
So far, it is determined for us,
that the authority granted to the executors
of John Walsh is a general power in trust,
Being such, a further proand imperative.
vision, reaching the emergency of the death
of the grantees, becomes applicable. It is
enacted (section 102) that the provisions of
sections 66 to 71 of article 2, relating to express trusts, shall apply to powers in trust,
and section 68 of that article confers upon
the court, upon the death of the surviving
trustee, his powers and duties, and permits
them to be exercised by some person appointed for that purpose under the direction
of the coui-t. The statutes therefore answer
the whole argument of the appellants. The
power in trust conferred upon the executors
did not die with them, but survived and
vested in the courts of equity having full
power to compel the execution of the trust.
If in Oatton v. Taylor, 42 Barb. 578, there
is any thing to the contrary, which seems to
be the fact, it was decided without reference
to the statutes and does not alter or modify
our conclusion. The power in this case was
It was not
general, in trust and imperative.
of a character personal to the trustees as involving the exercise of theh' individual choice
and discretion, and might as well be executed
by persons other than themselves. Probably
it would have survived before the Revised
Statutes, but certainly remains and is enforceable since.
Assuming then the validity of the trust
power and the jurisdiction of equity to provide for its exercise, the appellants still contend that the "next of kin," to whom the
proceeds of the real estate were to be distributed, are the persons or their representa-
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lives who were such at the date of the
death of the testator, and not those who
were such at the date of the death of James.
There is no question here of the suspension
of the power of alienation, for the sale and
distribution awaited only the termination of
a single life; but nevertheless the argument
of the appellants proceeds, and must necessarily proceed, upon the idea that the next
of kin of the testator at his death took vested interests in a legacy, payable in the future,
since otherwise the right of each would lapse
and nothing would pass to their representatives. But there is no gift to the next of
kin, and no language importing such gift, except in the direction to convert the real estate into money and then make distribution;
and in such case the rule is settled that time
is annexed to the substance of the gift and
Much more is that
the vesting is postponed.
true where the gift is only to vest upon the
happening of a future contingency, until the
occurrence of which it is uncertain whether a
gift will be made at all. Warner v. Durant,
70 N. Y. 136; Leake v. Robinson, 2 Mer.
387; Smith v. Edwards, 88 N. Y. 92.
Here
a future condition or contingency attached
to the substance of the gift.
It was conditioned upon the death of James without hav-

ing had lawful Issue, so that the vesting was
jilainly postponed and the gift was future.

There is the further and important fact that
at the death of James the land was to be converted into personalty and be "ilstributed as
such, and the very subject of the gift was
not to come into existence until the preVincent v. Newhouse,scribed contingency.
83 N. Y. 511; Hoghton v. Whltgreave, 1 Jac.
& W. 145.
The case therefore falls within
the rule that where the gift is money, and the
.direction for the conversion absolute, the legacy given to a class of persons vests in those
who answer the description and are capable
of taking at the time of distribution. Teed
Adding to these
V. Morton, 60 N. Y. 506.
considerations the incongruitj' of a construction which would Include James himself,
among the next of kin in the testator's mind
and intention, we are entirely clear that the
courts below correctly decided that the next
of kin entitled were those who answered
that description at the date of the . distribution.
We discover therefore no error in the
disposition of the case.
The judgment should be affirmed, with
costs.

All concur.
Judgment affirmed.
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Supreme Judicial Court of Massachusetts.
Suffolk. Jan, Term, 1867.
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Bill in equity by the executor of the will
of Francis Jackson, of Boston, for instructions as to the validity and effect of the following bequests and devises:
'Article 4th. I give and bequeath to William Lloyd Garrison, "Wendell Phillips, Edmund Quincy, Maria W. Chapman, L. Maria
Child, Edmund
Jackson, William I. Bowditch, Samuel May, Jr., and Charles K. Whipple, their successors and assigns, ten thousand dollars; not for their own use, but in
trust, nevertheless, for them to use and expend at their discretion, without any responsibility to any one, in such sums, at such times
and such places, as they deem best, for the
preparation and circulation of books, newspapers, the delivery of speeches, lectures, and
such other means, as, in their judgment, will
create a public sentiment that will put an
end to negro slavery in this country; and I
hereby constitute them a boaid of trustees
for that purpose, with power to fill all vacancies that may occur from time to time by
death or resignation of any member or of
any oflicer of said board. And I hereby appoint Wendell Phillips president, Edmund
Jackson treasurer, and Charles K. Whipple
secretary,
of said board of trustees. Other
hereinafter made, will sooner or
bequests,
later revfert to this board of trustees. My
desire is that they may become a permanent
hope and trust that they
organization ; and
will receive the services and sympathy, the
donations and bequests, of the friends of the

I

slave.

I

give and bequeath to the
"Article 5th.
board of trustees named in the fourth article
of this will, their successors and assigns, two
thousand dollars, not for their own use, but
in trust, nevertheless', to be expended by them
at their discretion, without any responsibility
to any one, for the benefit of fugitive slaves
who may escape from the slaveholding states
of this infamous Union from time to time.
"Disregarding the self-evident declaration
of 1776, repeated in her own constitution of
1780, that 'all men are born free and equal,'
Massachusetts has since, in the face of those
solemn declarations, deliberately entered into
a conspiracy with other states to aid them
in enslaving millions of innocent persons.
have long labored to help my native state out
of her deep iniquity and her barefaced hypocrisy in this matter. I now enter my last
protest against her inconsistency, her injustice, and her cruelty, towards an unoffending people. God save the fugitive slaves that
escape to her borders, whatever may become
of the commonwealth of Massachusetts!
give and bequeath to Wen"Article 6th.
dell Phillips of said Boston, Lucy Stone,
formefly of Brookfleld, Mass., now the wife

I

I

S9

of Henry Blackwell of New York, and Susan
B. Anthony of Rochester, N. Y., their successors and assiKus, five thousand dollars,
not for their own use, but in trust, nevertheless, to be expended by them, without any
responsibility to any one. at their discretion,
in such sums, at such times, and in such
places, as they may deem fit, to secure the
passage of laws granting women, whether
married or unmanled, the right to vote; to
hold office; to hold, manage, and devise property; and all other civil rights enjoyed by
men; and for the preparation and circulation of books, the delivery of lectures, and
such other means as they may judge best;
and I hereby constitute them a board of trustees for that intent and purpose, with power
to add two other persons to said board if they
deem it expedient. And I hereby appoint
Wendell Phillips president and treasurer, and
Susan B. Anthony secretary, of said board.
I direct the treasurer of said board not to
loan any part of said bequest, but to invest,
and, if need be, sell and re-invest, the same
in bank or railroad shares, at his discretion.
I further authorize and request said board
of trustees, the survivors and survivor of
them, to fill any and all vacancies that may
occur from time to time by death or resignation of any member or of any ofBcer of said
board.
One other bequest, hereinafter made,
will, sooner or later, revert to this board of
trustees. My desire is that they may become'
a permanent organization, until the rights
of women shall be established equal with
those of men; and I hope and trust that said
board will receive the sei-vices and sympathy,
the donations and bequests, of the friends of
human rights. And being desirous that said
board should have the immediate benefit of
said bequest, without waiting for my exit,
have ah-eady paid it in advance and in full
to said Phillips, the treasurer of said board,
whose receipt therefor is on my files.
"Article 8th. I now give to my three children equally the net income of the residue of"
my estate, during the term of their natural
lives, in the following manner, namely: After
the payment of my debts and the foregoinggifts and bequests, I give, bequeath and devise one undivided third part of the residue
of my estate, real, personal and mixed, to
my brother Edmund Jackson of said Boston,,
and assigns, not for his or
his successors
their own use, but in trust, nevertheless,
with full power to manage, sell and convey,
invest and re-invest, the same at his discretion, with a view to safety and profit;" and
"the whole net income thereof shall be paid
semi-annually to my daughter Eliza E. Eddy,
during her natural life;" and at her decease,,
one-half of such income to be paid semi-annually "to the board of trustees constituted
in the sixth article of this will, to be expended by them to promote the intent and purpose therein directed," and the other half to
Lizzie F. Bacon, her daughter, during her
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S. E. Sewall, for one of the trustees.

G.

Phillips, for others of the trustees. S.
Bartlett and J. G. King, for certain heirs at

"W.

law.

GRAY, J. This case presents for decision
many important and interesting questions,
which have been the subject of repeated discussion at the bar and of much deliberation
and reflection by the court. The able and
elaborate arguments of counsel have necessarily involved the consideration of the fundamental principles of the law of charities,
and of a great number of the precedents from
which they are to be derived; and have disclosed such diversity of opinion upon the extent and application of those principles, and
the just interpretation and effect of the adjudged cases, as to require the principles iu
question to be fuUy stated, and supported by
a careful examination of authorities, in delivering judgment.
I. By the law of this commonwealth, as by
the law of England, gifts to charitable uses
are highly favored, and will be most liberally construed in order to accomplish the intent and purpose of the donor; and trusts
which cannot be upheld in ordinary cases, for
various reasons, will be established and carried into effect when created to support a gift
The most important disto a charitable use.
tinction between charities and other trusts is
in the time of duration allowed and the deThe law does
gree of definiteness required.
not allow property to be made inalienable, by
means of a private trust, beyond the period
prescribed by the rule against perpetuities,
being a life or lives in being and twenty-one
years afterwards;
and if the persons to be
benefited are uncertain and cannot be ascertained within that period, the gift will be adjudged void, and a resulting trust declared for
But a public
the heirs at law or distributees.
or charitable trust may be perpetual in its duration, and may leave the mode of application
and the selection of particular objects to the
v.
Sanderson
discretion of the trustees.
White, 18 Pick. 333; Odell v. Odell, 10 Allen,
and authorities cited; Saltonstall v. Sanders, 11 Allen, -146; Lewin, Trusts, c. 2.
Each of the bequests in the will of Francis
Jackson, which the court is asked iu this case
to sustain as charitable, is to a permanent
board of trustees, for a purpose stated in general terms only. The question of the validit.y of these trusts is not to be determined by
the opinions of individual judges or of the
whole court as to their wisdom or policy, but
by the established principles of law; and does
not depend merely upon their being permitted
by law, but upon their being of that pecuUar
nature which the law deems entitled to extraordinary favor because it regards them as
charitable.
It has been strenuously contended for the
heirs at law that neither of the purposes declared by the testator is charitable within the
which
Intent and purview of St. 43 Eliz. c.
all admit to be the principal test and evidence
of what are in law charitable uses. It becomes necessary therefore to consider the
spirit in which that statute has been construed and applied by the courts.
4,

6,

natural life; and at the decease of both
mother and daughter, "to pay and convey the
whole of said trust fund to said board of
trustees constituted in the sixth article of this
will, to be expended by them in the manner,
and for the intent and purpose, therein directed."
By article 9th, the testator gave another undivided third part of the said residue to his
brother Edmund, his successors and assigns,
in trust, with like powers of management and
investment, "and the whole net income thereof shall be paid semi-annually to my son
James Jackson, during the term of his natural life; at his decease, I direct said trustee,
or whoever may then be duly qualified to execute this trust, to pay semi-annually onehalf part of the net income thereof to the
board of trustees constituted in the fourth
article of this will, and the other half-part
of said net income shall be paid semi-annually to his children equally, during their
natural lives; at the decease of all his children, if they survive him, I direct said trustee, or whoever shall then be duly authorized
to execute this trust, to pay and convey the
whole of said trust fund to said board of
trustees constituted in said fourth article in
this will, to be expended by them for the intent and purpose directed in said fourth article; but, in case my said son James should
leave no child living at the time of his decease, then, at his decease, I direct said trustee, or whoever shall then be duly authorized to execute this trust, to pay and convey
the whole of said trust fund to said board
of trustees constituted in the fourth article
of this will, to be expended by them for the
intent and purpose therein directed."
By article 10th, the testator made a similar
bequest and devise of the remaining undivided third part of said residue to his brother
George Jackson, his successors and assigns,
and in trust to pay the whole net income
thereof semi-annually to the testator's daughter Harriette 51. Palmer, during her natural
life, and at her decease, one half of such income "to the board of trustees constituted in
the fourth article of this will, to be expended
by them in the manner and for the intent
and purpose therein directed;" and the other
half, in equal proportions, to all her children
that may survive her, during the term of their
natural lives; and, at their decease, to pay
and convey the whole of said trust fund to
said board of trustees; "but, in case my said
daughter Harriette M. Palmer should outlive
all her children, then, at her decease, I direct
said trustee, or whoever shall then be duly
authorized to execute this trust, to pay and
convey the whole of said trust fund to the
board of trustees constituted In said fourth
article in this will, to be expended by them
as aforesaid."

.5,
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The preamble of the statute mentions three

^J<;lasses of charitable gifts, namely, First: For
J the relief and assistance of the poor ami
/ needy, specifying only "sick and maimed sol/ diers and mariners," "educiition and prefer1

'

ment of orphans," "marriages of poor maids,"
"supportation, aid and help of yomig tradesmen, handicraftsmen and persons decayed,"
^'relief or redemption of prisoners and captives," and assistance of poor inhabitants in
paying taxes, either for civil or military obSecond: For the promoting of educajects.
tion, of which the only kinds specified in the
(beyond
the "education and preferstatute
ment of orphans." which seems more appi'opriately to fall within the first class) are those
"for maintenance of schools of learning, free
schools, and scholars of universities." Third:
For the repair and maintenance of public
buildings and works, under which are enumerated "repair of ports, havens," and "seabanks," for promoting commerce and navigation and protecting the land against the encroachments of the sea; of "bridges," "causeways" and "highways," by which the people
may pass from one part of the country to another; of "churches," in which religion may
be publicly taught; and of "houses of correction "
It is well settled that any purpose is charitable in the legal sense of the word, which is
within the principle and reason of this statute, although not expressly named in it; and
many objects have been upheld as charities,
which the statute neither mentions nor distinctly refers to. Thus a gift "to the poor"
generally, or to the poor of a particular town,
parish, age, sex, race, or condition, or to poor
emigrants, though not falling within any of
the descriptions of poor in the statute, is a
Saltonstall v. Sanders,
good charitable gift.
11 Allen, 455-461, and cases cited; Magill v.
Brown, Brightly, N. P. 405, 4(»i;; Barclay v.
Maskelyne, 4 Jur. (N. S.) 12!)4; Chambers v.
St. Louis, 29 llo. 543. So gifts for the promotion of science, learning and useful knowledge, though by different means and in different ways from those enumerated under the
second class; and gifts for bringing water into a town, for building a town-house, or otherwise improving a town or city, though not alluded to in the third class; have been held
to be charitable. American Academy v. Harvard College, 12 Gray, 594; Drury v. Natick,
By
10 Allen, 177-182, and authorities cited.
towards
I modem decisions in England, gifts
payment of the national debt, or "to the
queen's chancellor of the exchequer for the
time being, to be applied for the benefit and
advantage of Great Britain," are legal charities. Tudor, Char. Trusts (2d Ed.) 14, 15, and
Sergeant Maynard, long before,
cases cited.
gave an opinion that a bequest "to the public
use of the country of New England" was a
good disposition to a charitable use. 1 Hutch.
Hist. Mass. (2d Ed.) 101, note. And it may
be mentioned as evidence of the use of the
word "charitable" by the founders of Massa-
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that It was applied by the Massachusetts Company in 1628, before they crossed
the ocean, to "the common stock" to be
"raised from such as bear good affection to
the plantation and tlie propagation thereof,
and the same to be employed only in defrayment of public charges, as maintenance of
ministers, transportation of poor families,
building of churches and fortifications, and all
other public and necessary occasions of the
plautatiou."
1 Mass. Col. Rec, 68,
No kind of charitable trusts finds less support in the words of St. 43 Eliz. than the large 'fU
class of pious and religious uses, to which the
statute contains no more distinct reference)
than in the words "repair of churches." Sue!
uses had indeed been previously recognize^
as charitable, and entitled to peculiar favor,
by many acts of parliament, as well as in the!
courts of justice.
St. 13 Bdw. I. c. 41; 17
Edw. II. c. 2; 23 Hen. VIII. c. 10; 1 Edw,
VI. c. 14; Anon., And, 43, pi. 108; Pitts v,
James, Hob, 123; Cheney's Case, Co. Litt.
342; Gibbons v. Maltyard, Poph. 6, Moore, j
594; Coke's note to Porter's Case, 1 Coke, 26a;
Bruerton's Case, 6 Coke, lb, 2a; Barry v. Ley,
In the latest of those
Dwight, Char. Cas, 92.
acts, the "erecting of grammar schools for the
education of youth in virtue and godliness, the
further augmenting of the universities, and
better provision for the poor and needy,"
were classed with charities for the maintenance of preachers, and called "good and godly uses;" and grammar schools were considered in those times an effectual means of forwarding the progress of the Reformation. St,
1 Edw. "VI. c. 14, §§ 1, 8, 9; Attorney General
Wilm. 15; Boyle, Char. 7, 8.
V. Do\\Tiing,
Sir Francis Moore, who drew St. 43 Eliz,, indeed says that a gift to maintain a chaplain
or minister to celebrate divine service could
not be the subject of a commission under the
statute; but "was of purpose omitted in the
penning of the act," lest, in the changes of
opinion in matters of religion, such gifts
might be confiscated in a succeeding reign as
Yet he also says that such a
superstitious.
gift might be enforced by "the chancellor by
his chancery authority;" and cites a case in
Duke, Char. Uses
which it was so decreed.
And from very
(Bridgman's Ed.) 125, 154.
soon after the passage of the statute, gifts for
the support of a minister, the preaching of
an annual sermon, or other uses connected
with public worship and the advancement of
religion, have been constantly upheld and carried out as charities in the English courts of
Anon., Gary, 39; Nash, Char.;
chancery.
Dwight, Char. Cas. 114; Pember v. Inhabitants of Knighton, Heme, Char. Uses, 101,
Toth. (2d Ed.) 34; Duke, Char. Uses, 354,
Tu356, 381, 570, 614; Boyle, Char. 39-41;
So in this commondor, Char. Trasts, 10, 11.
wealth, trusts for the support of public worship and religious instruction, or the spread
ing of religion at home or abroad, have al.->
4 Dane,
ways been deemed charitable uses.
Abr. 237; Bartlet v. King, 12 Mass. 536; Go-,- )
chusetts,
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ing V. Emery, 16 Pick. 107; Sohier v. St.
Paul's Church, 12 Jletc. (JIass.) 250; Brown
T. Kelsey, 2 Gush. 243; Barle v. Wood, 8
I
It is not necessary in this connecCush. 445.
' tion to speculate
whether the admission of
V pious uses into the rank of legal charities in
/ modern times is to be attributed to the influ'
ence of the civil law; to their having been
J mentioned in the earlier English statutes; to
a more liberal interpretation, after religion
had become settled in England, of the words
of churches," or, possibly, of the
} "repair
I clauses relating to gifts for the benefit of ed\ ucation, in St. 43 Eliz. ; or to the support giv/ en by the court of chancery to public charita( ble trusts, independently of any statute.
It
f is sufficient for our present purpose to observe
I that pious and religious uses are clearly not
\ within the strict words of the statute, and can
only be brought within its purview by the
f
largest extension of its spirit.
The civil law, from which the English law
of charities was manifestly derived, considered wills made for good and pious uses as
privileged testaments, which were not, like
other wills, void for uncertainty in the objects, and which must be carried into effect
even if their conditions could not be exactly
observed;
and included among such uses
(which it declared to be in their nature perpetual) bequests for the poor, orphans, widows, strangers, prisoners, the redemption of
captives, the maintenance of clergymen,
the
benefit of churches, hospitals, schools and colleges, the repairing of city walls and bridges,
the erection of public buildings, or other ornament or improvement of a city. Poth.
Pand. lib. 30-32, Nos. 57-62; Code, lib. 1, tit.
2, cc. 15, 19; Id., tit. 3, cc. 24, 28, 42, 46, 49,
57; Godol. Leg. pt. 1, c. 5, § 4; 2 Kent, Comm.
(6th Ed.) 257; 2 Story, Eq. Jur. §§ 1137-1141;
McDonough v. Murdoch, 15 How. 405, 410,
{

/,

414.

Charities are not confined at the present day
to those which were permitted by law in England in the reign of Elizabeth.
A gift for the
advancement of religion or other charitable
purpose in a manner permitted by existing
laws is not the less valid by reason of having
such an object as would not have been legal
at the time of the passage Of the statute of
charitable uses.
For example,
charitable
trusts for dissenters from the established
church have been uniformly upheld in England since the toleration act of 1 Wm. & M.
e. 18, removed
the legal disabilities under
which such sects previously labored. Attorney General v. Hickman, 2 Eq. Cas. Abr. 193,
W. Kel. 34; Loyd v. Spillet, 3 P. Wms. 344,
2 Atk. 148; Attorney General v. Cock, 2 Ves.
Sr. 273.
And in this country since the Revolution no distinction has been made between
charitable gifts for the benefit of different religious sects.
Gifts for purposes prohibited by or opposed
to the existing laws cannot be upheld as charitable, even if for objects which wouM otherwise be deemed such. The bounty must, in

the words of Sir Francis Moore, be "according to the laws, not against the law," and
"not given to do some act against the law." /
Duke, Char. Uses, 126, 169. So Mr. Danedefines, as undoubted charities, "such as are
calculated to relieve the poor, and to promote'
such education and employment as the laws
of the land recognize as useful." 4 Dane,
Abr. 237. Upon this principle, the English
courts have refused to sustain gifts for printing and publishing a book inculcating the j
absolute and inalienable supremacy of the )
pope in ecclesiastical matters; or for the sup- j
'
port of the Roman Catholic or the Jewisbi
religion, before such gifts were countenanced! )
by act of parliament. De Themmines v. De 1
Bonneval, 5 Russ. 288; Tudor, Char. Trusts,
21-25, and cases cited.
And a bequest "to- )
wards the .political restoration of the Jews I
to Jerusalem and to their own land," has )
been held void, as tending to create a politi- I
eal revolution in a friendly country. Habershon V. Vardon, 4 De Gex & S. 467.
In a free I
republic. It is the right of every citizen to"
\
strive in a peaceable manner by vote, speech
or writing, to cause the laws, or even the '
constitution, under which he lives, to be re- I
formed or altered by the legislatm-e or the |
people.
But it is the duty of the judicial de- I
partment to expound and administer thfe laws i
as they exist. And trusts whose expressed
)
purpose is to bring about changes in the laws
or the political institutions
of the country '
are not charitable in such a sense as to be
entitled to peculiar favor, protection and per- '
petuation from the ministers of those laws
which they are designed to modify or sub- ;
vert.
A precise and complete definition of a legal^Mu,
charity is hardly to be found in the
books!^'^|^
ITie one most commonly used in modern >fM^
cases, originating
in the judgment of Sir
William Grant, confirmed by that of Lord
Eldon, in Morice v. Bishop of Durham. 9*
Ves. 405, 10 Ves. 541— that those purposes
are considered
charitable which are enumerated in St. 43 Eliz. or which by analogies
are deemed within its spirit and intendment
—leaves something to be desired in point of
certainty, and suggests no principle. Mr. Binney, in his great argument in the Girard Will
)
Case, 41, defined a charitable or pious gift!
to be "whatever is given for the love of God, \
or for the love of your neighbor, in the catholic and universal sense — given from these!
motives,
and to these ends— free from the
stain or taint of every consideration that is'
personal,
private or selfish."
And this definition has been approved by the supreme
court of Pennsylvania. Price v. Maxwell, 28;
Pa. St. 35. A more concise and practical
rule is that of Lord Camden, adopted by
Chancellor Kent, by Lord Lyudhurst, and by
the supreme court of the United States— "A
gift to a general public use, which extends; j
to the poor as well as the rich." Jones v. i
Williams, Amb. 652; Coggeshall v. Pelton, T i
'
Johns. Ch. 204; Mitford v. Reynolds, 1 Phil-
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Perin v. Carey, 2i How. 506. A
charity, in the legal sense, may be more fully
defined as a gift, to be applied consistently
with existing laws, for the benefit of an indefinite number of persons, either by bringing their minds or hearts under the influence
of education or religion, by relieving their
bodies from disease, suffering or constraint,
S Ijy assisting them to establish themselves
in
! life, or by erecting or maintaining
public
S T)uildings or works or otherwise lessening the
Vbm-dens
of government. It is immaterial
the purpose is called charitable in
} -whether
i the gift itself, if it is so described as to show
that it is charitable in its natm'e.
If the words of a charitable bequest are
ambiguous or contradictory, they are to be
so construed as to support the charity, if
possible. It is an established maxim of interpretation, that the court is bound t(i carry
the will into efCect, if it can see a general
intention consistent with the rules of law,
•even if the particular mode or manner pointed
out by the testator is illegal.
Bartlet v.
King, 12 Mass. 543; Inglis v. Sailor's Snug
Harbor, 3 Pet. 117, 118. If the testator uses
a word which has two meanings, one of which
will effect and the other defeat his object,
the first is to be adopted. Saltonstall v. Sanders, 11 Allen, 455. When a charitable intent
appears on the face of the will, but the terms
used are broad enough to allow of the fund
Ijelng applied either in a lawful or an unlawful manner, the gift will be supported, and
its application restrained within the bounds
of the law. The most frequent illustrations
of this in the English courts have arisen
Tinder St. 9 Geo. II. c. 36 (commonly called
the "Statute of Mortmain"), prohibiting devises of land, or bequests of money to be
laid out in land, to charitable uses. In the
leading case. Lord Hardwicke held that a
direction to executors to "settle and secure,
lay purchase of lands of inheritance, or other"wise, as they shall be advised, out of my pergonal estate," two annuities to be paid yearly
forever for charitable objects, was valid, because It left the option to the executor to
make the investment in personal property,
which was not prohibited by the statute;
and said, "This bequest is not void, and there
IS no authority to construe it to be void, if
l)y law it can possibly be made good," or
<according to another and perhaps more ac•curate report) "no authority to construe it
to be void by law, if it can possibly be made
good." Sorresby v. Hollins, 9 Mod. 221, 1
CoU. Jurid. 439. The doctrine of that case has
■ever since
been recognized as sound law.
Attorney General v. Whitchurch, 3 Yes. 144;
■Curtis V. Hutton, 14 Ves. 530;
Dent v. AllMayor, etc., of Faver■croft, 30 Beav. 340;
sham V. Ryder, 5 De Gex, M. & G. 353; Edwards V. Hall, 11 Hare. 12, 6 De Gex, M. &
G. 89. In a like spirit the house of lords
xecently decided that a bequest to erect buildings for charitable purposes if other lands
should be given was valid, and could not be
191, 192;

/
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held to be Impliedly prohibited by St. 9 Geo.
II. Philpott V. St. George's Hospital, 6 H.
L. Cas. 338. The rule stated in Attorney General V. AVilliams, 2 Cox, Ch. 388, and Tatham

V. Drummond,
11 L. T. (N. S.) 325,
upon
which the heirs at law rely, that "the court
will not alter its conception of the purposes
of a testator, merely because those intentions
happen to fall within the prohibition of the
statute of mortmain," shows that no forced
construction of the testator's language is to
be adopted to avoid illegality, but does not
afCect the principle that a bequest which according to the fair meaning of the words may
include a legal as well as an illegal application is to be held valid.
In the light of these general principles, we
come to the consideration of the language of
the different bequests in this will.
II. The first bequest which is drawn In ques
tion is that contained in the fourth article
of the will, by which the sum of ten thousand
dollars is given in trust to be used and expended at the discretion of the trustees, "in
such sums, at such times and such places as
they deem best, for the preparation and circulation of books, newspapers,
the delivery
of speeches, lectures and such other means
as in their judgment will create a public sentiment that will put an end to the negro
slavery in this country;" and the testator
expresses a desire that they may become a
permanent organization, and a hope "that
they wUl receive the services and sympathy,
the donations and bequests, of the friends of
the slave."
Among the charitable objects specially designated in St. 43 Eliz. is the "relief or redemption
of prisoners and captives." And
this was not a peculiarity of the law of
England or of that age. The civil law regarded the redemption of captives as the highest of all pious uses — in the words of Justinian, causa piissima — and not only declaretl
that no heir, trustee or legatee should infringe or unjustly defeat the pious intentions of the testator by asserting that a legacy or trust for the redemption of captives
was uncertain, and provided for the appointment of a trustee when none was named in
the will, and for informing him of the bequest, but even authorized churches to alienate their sacred vessel and vestments for this
one pjirpose, upon the ground that it was
reasonable that the souls or lives of men
should be preferred to any vessels or vestments whatsoever— "Quoniam non absurdum
est animas hominum quibuscuuque vasis vel
vestimentis preferri." Code, lib. 1, tit. 2, c.
22; Id., tit. 3, cc. 28, 49; Id., lib. 8, tit. 54,
c. 36; Nov. 7. e. 8; Id., p. ll."i, c. 3; Id., p.
120, c. 10; Id., p. 131, c. 11; Godol.
Leg. pt.
1, c. 5, § 4.

The captives principally contemplated in St.
Eliz. were doubtless Englishmen taken
held as slaves in Turkey and Barbary,
And the relief of our own citizens from such
captivity was always deemed charitable in
43
and

i
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illustration of which is
of the governor and
council in 1693, by whom a petition of the
relations of two inhabitants of the province,
"some time since taken by a Salley man of
war, and now under Turkish captivity and
slavery," for permission "to ask and receive
the charity and public contribution of well
disposed persons for redeeming them out of
their miserable sulfering and slavery," was
gi'anted;
"the money so collected to be employed for the end aforesaid, unless the said
persons happen to die before, make their esthen
cape, or be in any other way redeemed;
the money so gathered to be improved for
the redemption of some others of this province, that are or may be in like circumstances,
as the governor and council shall direct."
Council Rec. 1693, fol. 323. But there is no
more reason for confining the words of the
than
statute of Elizabeth to such captives,
for excluding from the class of religious charities gifts for preaching the gospel to the
heathen, which have uniformly been sustained
Boyle,
as charitable, here and in England.
Char. 41; Bartlet v. King, 12 ilass. 536.
Indeed it appears by Sir Francis Moore's
reading upon the statute, that even in his
time the word "captives" ipight include captive enemies. Duke, Char. Uses, 1.58.
It was argued that the slave trade was fostered and rewarded by the English government in the reign of Elizabeth, and therefore gifts for the relief of negro slaves could
not be deemed within the purview of the
statute of charitable uses. The fact is undoubted; but the conclusion does not follow.
The permission of slavery by law does not
prevent emancipation from being charitable.
A commission of manumission, granted by
Queen Elizabeth, twenty-seven years before
the statute, recites that in the beginning God
created all men free by nature, and afterwards the law of nations placed some under
the yoke of slavery, and that the (queen believed it would be pious and acceptable to
God and according to Christian
charity—
"plum fore credimus et Deo acceptabile
Christianseque charitati consentaneum"— to
wholly enfranchise the villeins of the crown
on certain royal manors. 20 Howell, St. Tr.
1372. See, also. Bar. Ob. (5th Ed.) 305, 308.
The spirit of the Roman law upon this point
is manifested by an edict of Constantine,
which speaks of those who with a religious
sentiment in the bosom of the church grant
their slaves that liberty which Is their due
— Qui religiosa mente in ecclesioe gremio servis suis meritam concesserint libertatem."
Code, lib. 1, tit. 13, c. 2. That the words of
the statute of charitable uses may be extended to negro slaves of English masters is
clearly shown by the decision of Lord Cottenham, when mastei- of the rolls, applying for
the benefit of negroes in the British colonies
in the West Indies the accumulations of a
bequest made in 1670 "to redeem
poor
slaves." Attorney General v. Gibson, 2 Beav.
Massachusetts,
found in the

an
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note; Id., cited Craig & P. 226. In dealing with such a question, great regard is to
be had to the favor which the law gives to
liberty, so eloquently expressed by Chief Justice Fortescue:
"Crudelis enim necessario
judicabitur lex, qure servltutem augmentat et
minuit libertatem. Nam pro eS. natura semper Implorat humana. Quia ab homine et
pro vitio introducta est servitus. Sed libertas a Deo homlnis est indita naturae. Quare
ipsa ab homine sublata semper redire gliscit,
ut facit omne quod libertati natural! privatur. Quo ipse et crudelis judicandus est,
qui libertati non favet. Haec considerantia
Anglise jui-a in omnl casu libertati dant favorem."
Fortes. De Laud. c. 42.
But the question of the lawfulness of this
gift, if falling within the class of charitable
uses, depends not upon the laws and the public policy of England at the time of the passage of the statute, but ujyon our own at the
time of the death of the testator. It was seriously argued that, before the recent amendment of the constitution of the United States,
"a trust to create a sentiment to put an end
to negro slavery, would, having regard to the
constitution and laws under which we live,
be against public policy and thus be void;"
but the court is unable to see any foundation
for this position in the constitution and laws,
either of the United States or of this commonwealth.
The law of Massachusetts has always been
peculiarly favorable to freedom, as may be
shown by a brief outline of its history. The
"rights, liberties and privileges," established
by the general court of tho colony in 1641, to
be "impartially
and inviolably enjoyed and
observed throughout our jurisdiction forever," declared: "There shall never be any
bond slavery, villenage or captivity amongst
us, unless it be lawful captives taken in just
wars, and such strangers as willingly sell
themselves or are sold to us. And these
shall have all the liberties and Christian
usages which the law of God established in
Israel concerning such persons doth morally
require. This exempts none from servitude
who shall be judged thereto by authority."
The last proviso evidently referred to punishment for crime. Body of Liberties, art 91.
This articlo, leaving out the word "strangers"
in the clause as to slaves acquired by sale,
was included in each revision of the laws of
the colony. Mass. Col. Laws (Ed. 1C60) 5; Id.
(Ed. 1672) 10; 4 Mass. Col. Rec. pt. 2, p. 467.
It is worthy of observation, that the tenure
upon which the Massachusetts Company held
their charter, as declared in the charter itself,
was as of the manor of East Greenwich in
the county of Kent; that no one was ever born
a villein in Kent (Y. B. 30 Edw. I, p. 168; Pitzh.
Abr. "Villenage," 46; 3 Seld. Works, 1876);
and that the Body of Lllierties contained articles upon each of the principal points distinctive of the Kentish tenure of gavelkind
—freedom from escheats on attainder and execution for felony, the power to devise, the
317,
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age of alienation,

and descent to all the sons
together— adopting some and modifying others. Body of Liberties, aits. 10, 11, 53, 81; 2
Bl. Comm. 84.
In the laws of Europe, at the time of the
foundation of tlie colony, descent was named first among the sources of slavery. The
common law, following the civil law, repeated "Servi aut nascuntur aut fiunt," and differed only in tracing it through the father,
instead of the mother; and each system recognized that a man might become a slave by
capture in war, or by his own consent or confession in some form.
Just. Inst. lib. 1, tit.
3; Bi-act. 4b; Fleta, lib. 1, c. 3; Bedes v. Holbadge. Act. Can. 393; Swinb. Wills, pt. 2, §
And such was then the es7; Co. Litt 117b.
tablished law of nations. Gro. De Jure B. lib.
In parts of
2, c. 5, §§ 27, 29; Id. lib. 3, c. T.
England, hereditary villenage would seem to
have still existed in fact; and it was allowed
by law until since the American Revolution.
Pigg V. Caley, Noy, 27; Co. Litt. 116-140; 2
Inst. 28, 45; 2 Rolle, Abr. 732; Smith v.
Brown, 2 Salk. 606, Holt, 495;
Smith v.
Gould, 2 Salk. 667, 2 Ld. Raym. 1275; Ti-eblecock's Case, 1 Atk. 633; The King v. Ditton,
4 Doug. 302.
Lord Bacon, in explaining the
maxim, "Jura sanguinis nulla jm-e civili dirimi possunt," with a coolness which shows
that in his day and country the illustration
was neither unfamiliar nor shocking, says,
"If a villein be attainted, yet the lord shall
have the issue of his villein born before or
after his attainder; for the lord hath them
jure naturae but as the increase of a flock."
Bac. Max. reg. 11.
The Massachusetts Body of Liberties, as
Govei-nor Winthrop tells us, was composed
by Nathaniel Ward, who had been "formerly
a student and practiser in the course of the
common law." 2 Winthrop's Hist. New England, 55. In view of the other laws of the
time, the omission, in enumerating the legal
sources of slavery, of birth, the fii"st mentioned in those laws, is significant. No instance is known in which the lawfulness of
hereditary slavery in Massachusetts under
the charter of the colony or the province was
affirmed by legislative or judicial authority;
and it has been denied in a series of judgments of this court, beginning in the last
century, in each of which it was essential to
the determination of the rights of the parties.
Littleton v. Tuttle, 4 Mass. 128, note; Lanesborough V. Westfield, 10 JIass. 74; Edgartown V. Tlsbury, 10 Cush. 408. The case of
Perkins v. Emerson, 2 Dane, Abr. 412, did
not touch this question; but simply determined that a person received into a house as
a slave of the owner was not received "as an
inmate, boarder or tenant," so that notice
of the place whence such person last came
must be given to the selectmen under Prov.
No doubt
St. 10 Geo. II.; Anc. Chart. 508.
many children of slaves were in fact held as
slaves here, especially after the Province
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Charter, during the period of which all acts
of the general court were required to be
transmitted to England for approval. Earlier
ordinances which had not been so approved
were hardly recognized by the English government as of any force.
The policy of England restrained the colonists from abolishing
the African slave trade, and the number of
slaves (which had been very small under the
comparatively
independent government of
the colony) was much increased. The practice of a whole people does not always conform to its laws. Thousands of negroes were
held as slaves in England and commonly sold
in public at the very time when Lord Mansfield and other judges decided such holding
to be unlawful.
Sommersett's Case, 20 Howell, St. Tr. 72, 79, Lofft, 17; Quincy, 97, noter
The Slave Grace, 2 Hagg. Adm. 105, 106.
While negro slavery existed in Massachusetts, it was in a comparatively mild form.
The marriages of slaves were protected by
the legislature and the courts; according to
the opinion of Hutchinson and of Dane,
slaves might hold property; they were admitted as witnesses, even on capital trialsof white persons, and on suits of other slaves
for freedom; they might sue their masters
for wounding or immoderately beating them;
and indeed hardly differed from apprentices
or other servants except in being bound for
life.
See authorities and records cited in
Quincy, 30, 31. note; 2 Dane, Abr. 313. The
annual tax acts show that before the Declaration of Independence they were usually
taxed as property, always afterwards as perThe general court in September 1776
sons.
forbade the sale of two negroes taken as
prize of war on the high seas and brought
into this state, and resolved that any negroes
so taken and brought in should not be allowed to be sold, but should be treated like othRes. Sept. 1776, c. 83.
er prisoners.
It was in Massachusetts, by the first article
of the declaration of rights prefixed to the
constitution adopted in 1780, as immediately
afterwards interpreted by this court, that
the fundamental axioms of the Declaration of
Independence— "that all men are created
equal; that' they are endowed by their Creathat
tor with certain inalienable rights;
among these are life, liberty, and the pursuit of happiness"— first took at once the form
and the force of express law; slavery was
thus wholly abolished in Massachusetts; and
it has never existed here since, except so far
as the constitution and laws of the state were
held to be prevented by the constitution and
laws of the United States from operating upCaldwell v. Jennison,
slaves.
on fugitive
Rec. 1781, fol. 79, 80; Jennison's Petition,.
Jour. H. R. June 18, 1782, fol. 89; Com. v.
Jennison, Rec. 1783, fol. 85; Parsons, C. J.,
in Winchendon v. Hatfield, 4 Mass. 128; 4
Mass. Hist. Coll. 203, 204; Com. v. Aves, 18
Pick. 208, 210, 215, 217; 2 Kent, Comm. (6th
Ed.) 252; Betty v. Horton, 5 Leigh, 628.
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entitled, the just inference is that lawful
means only are to be selected, and that they
are to be used in a lawful manner.
It was further objected that "to create
public sentiment" was too vague and indefinite an object to be sustained as
charitable use. But "a public sentiment" on
moral question is but another name for publie opinion, or a harmony of thought— idem
sentire. The only case cited for the heirs at
law in support of this objection was Browne
V. Yeall,
Ves. .50, note, in which Lord Thurlow held void a perpetual trust for the pur-(
chase and distribution in Great Britain and
its dominions of such books as might have
tendency to promote the interests of virtue
and religion and the happiness of mankind.
But the correctness of that decision was
doubted by Sir William (jlrant and Lord
Eldon in Morice v. Bishop of Durham,
is inconVes. 406, 10 Ves. 534, .530; and
authorities,
sistent with the more recent
The bequest now behere and in England.
fore us is quite as definite as one "for the
of Christian
increase and improvement
liuowledge and promoting religion," and tlie
purchase from time to time of such bibles
and
and other religious books, pamphlets
tracts as the trustees should think fit for
which was upheld by Lord
that purpose,
Eldon in Attorney General v. Stepney, 10
Ves. 22; or "to the cause of Christ, for the
benefit and promotion of true evangelical
piety and religion," through the agency of
trustees, to be by them "appropriated to the
cause of religion as above stated, to be distributed in such divisions and to such societies and religious charitable purposes as
they may think fit and proper," which was
sustained by this court in Going v. Emery,
16 Pick. 107; or "for the promotion of such
religious and charitable enterprises as shall
be designated by a majority of the pastors
composing the Jliddlesex Union Association,"
as in Brown v. Kelsey,
Cush. 243; or to be
distributed, at the discretion of trustees, "in
aid of objects and purposes of benevolence
or charity, public or private," as in Saltonstall V. Sanders, 11 Allen, 446; or "for the
cause of peace," to be expended by an unincorporated society, whose object, as defined
in its constitution, was "to illustrate the inconsistency of war with Christianity, to
show its baleful influence on all the great
Interests of mankind, and to devise means
for insuring universal and permanent peace,"
as in Taijpan v. Deblois, 45 Me. 122; or to
found "an establishment for the increase and
diffusion of knowledge among men;" or "for
the benefit and advancement and propagation of education and learning in every part
of the world, as far as circumstances will
permit;" as in Whicker v. Hume,
H. L.
v.
Cas. 124, 155. and President of U.
Drununoud, there cited. See, also, McDonough v. ilurdoch.
15 How. 405. 414.
The beques:! itself manifests its immediate
a
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The doctrine of our law, upon this subject,
-as stated by Chief Justice Shaw in delivering the judgment of the court in Com. v.
Aves, just cited, is that slavery is a relation
founded in force, contrary to natural right
and the principles of justice, humanity and
sound policy; and could exist only by the
-effect of positive law, as manifested either
The
by direct legislation or settled usage.
-same principle has been recognized by Chief
and
Mr. .Justice Story,
Justice Jlarshp
speaking for the supreme court of the United
The Antelope, 10 AA'heat. 120, 121;
States.
Prigg V. Pennsylvania, 10 Pet. 611.
The constitution of the United States unifoi-mly speaks of those held in slavery, not
as property, but as persons; and never contained anything inconsistent with their peaceAs beable and voluntary emancipation.
would require the
tween master and slave,
most explicit prohibition by law to restrain
M'Cutchen v.
the right of manumission.
Pet. 238.
We cannot take judiMarshall,
cial notice of the local laws of other states of
the Union except so far as they are in proof.
appears
Knapp V. Abell, 10 Allen, 488. But
by cases cited at the bar that bequests of
manumission were formerly favored in Virginia; and that
was more recently decided
in Mississippi that trust created by will for
paying the expenses of transporting the testator's slaves to Africa and maintaining them
Charles v.
In freedom there was lawful.
Hunnicutt,
Call, 311; Wade v. American
Smedes & M. <>'i3. A
Colonization Soc,
state of slavery, in which manumission was
wholly prohibited, has never been known
.among civilized nations. Even when slavery
prevailed throughout the world, the same
-common law of nations, jus gentium, which
justified its existence, recognized the right
-of manumission as a necessary consequence.
-Just. Inst. lib.
tit. .5.
We fully concur with the learned counsel
for the heirs at law that if this trust could
not be executed according to the intention
of the testator without tending to excite servin
ile insurrections
other
states
of the
Union, it would have been unlawful; and
that a trust which looked solely to political
agitation and to attempts to alter existing
laws could not be recognized by this coMrt
as charitable. P.ut such does not appear to
us to be the necessary
or tlie reasonable interpretation of this bequest.
The manner
stated of putting an end to slavery is not
by legislation or political action, but by creating a public sentiment, which rather points
to moral influence and voluntary manumisThe means
specified
sion.
are the usual
means of public instruction, by books aud
newspapers, speeches and lectures.
Other
means are left to the discretion of the trustees, but there is nothing to indicate that
they are not designed to be of a kindred
nature. Giving to the bequest that favorable
-construction to which all charitable gifts are
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purpose to be to educate the -whole people
upon the sin of a man's holding his fellowman in bondage; and Its ultimate object, to
put an end to negro slavery in the United
States; in either aspect, a lawful charity.
It is universally admitted that trusts for
the promotion of religion and education are
charities. Gifts for the instruction of the
public in the cure of the diseases of quadrupeds or birds useful to man, or for the prevention of cruelty to animals (either by publishing newspapers on the subject, or by
killing
establishments
where
providing
might be attended
them for the market
with as little suffering as possible), have
London
in England.
been held charitable
University v. Yarrow, 23 Beav. 159, 1 De
Gex & J. 72; Marsh v. Means, 3 Jur. (N. S.)
790; Tatham v. Drummond, 11 L. T. (N. S.)
325. To deliver men from a bondage which
the law regards as contrary to natural right,
humanity, justice and sound policy, is surely
not less charitable than to lessen the sufferings of animals. The constitution of Massachusetts,
which declares that all men are
born free and equal, and have the natural,
essential and unalienable rights of enjoying
and defending their lives and liberties, of acquiring, possessing and protecting property,
of seeking and obtaining their safety and
happiness; also declares that a frequent recurrence to the fundamental principles of
the constitution, and a constant adherence
to those of piety and justice, are absolutely
necessary to preserve the advantages of liberty and to maintain a free government; that
arts and sciences,
'•the encouragement of
to the honor of
literature,
tends
and all good
God, the advantage of the Christian religion,
and the great benefit of this and the other
United States of America;" and that "wisdom and knowledge, as well as virtue, diffused generally among the body of the people, being necessary for the preservation of
their rights and liberties, and as these depend on spreading the opportunities and advantages of education in the various parts
of the country, and among the different orders of the people, it shall be the duty of legislatures and magistrates, in all future periods of this commonwealth," besides cherand the
ishing the interests of literature
"to countenance and inculcate the
sciences,
principles of humanity and general benevo"and all
lence, public and private charity,"
sentiments
generous
and
social affections
among the people." Declaration of Rights,
arts. 1, 18; Const. Mass. c. 5. This bequest
directly tends to carry out the principles
thus declared in the fundamental law of the
commonwealth. And certainly no kind of
education could better accord with the religion of Him who came to preach deliverance to the captives, and taught that you
should love your neighbor as yourself and
do unto others as you would that they should
do unto you.
The authorities already cited show that the
HUTCH. BQ.JUB. — 7
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redemption or manumission of
slaves in any manner not prohibited by law
is a charitable object. It falls indeed within
the spirit, and almost within the letter, of
many clauses In the statute of Elizabeth.
It would be an anomaly in a system of law,
which recognized as charitable uses the relief of the poor, the education and preferment of orphans, marriages of poor maids,
the assistance of young tradesmen, handicraftsmen and persons decayed, the relief of
prisoners and the redemption of captives, to
exclude the deliverance of an indefinite number of human beings from a condition in
which they were so poor as not even to own
themselves, in which their children could not
be educated, in which marriages had no sanction of law or security of duration, in which
all their earnings belonged to another, and
they were subject, against the law of nature,
and without any crime of their own, to such
an arbitrary dominion as the modern usages
over capof nations wiU not countenance
tives taken from the most barbarous enemy.
III. The next question arises upon the beof fugitive
quest in trust for the benefit
slaves who might from time to time escape
from the slaveholding states of the Union.
The validity of this bequest must be determined according to the law as it stood at
the time when the testator died and from
which his will took effect. It is no part of
the duty of this court to maintain the constitutionality, the justice, or the policy of
the fugitive slave acts, now happily repealof the United
ed. But the constitution
States, at the time of the testator's death, declared that no person held to service or labor
in one state should be discharged therefrom
It may safely be
by escaping into another.
assumed that, under such a constitution, a
bequest to assist fugitive slaves to escape
from those to whom their service was thus
recognized to be due could not have been
upheld and enforced as a lawful charity.
The epithets with which the testator accompanied this bequest show that he set his
own ideas of moral duty above his allegiance
to his state or his country; and warrant the
conjecture that he would have been well
pleased to have the fund applied in a manner inconsistent with the constitution and
laws of the United States. But he has used
methods,
no words to limit its use to illegal
as to
untrammelled
trustees
his
left
has
and
the mode of its application.
Whether this bequest is or is not valid, is
to be ascertained from a fair construction of
its language, in the light of the maxims of
interpretation stated in the earlier part of this
opinion, by which the court is bound to cany
into effect any charitable bequest in which
can be seen a general intention consistent
with the law, even if the particular mode
pointed out is illegal; and there is no authority to construe it to be void if it can be applied in a lawful manner consistently with
the intention of the testator as manifested in
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mode.
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A bequest for the benefit of fugitive slaves
The words "reis not necessarily unlawful.
lief or redemption of prisoners and captives"
have always been held in England to include
those in prison under condemnation for crime,
as well as persons confined
for debt; and
to support gifts for distributing bread and
meat among them annually, or for enabling
poor imprisoned debtors to compound with
their creditors. Duke, Char. Uses, 131, 156;
Attorney General v. Ironmongers' Co., Coop.
Prac. Oas. 285, 290; Attorney General v.
Painterstainers' Co., 2 Cox, Ch. 51; Attorney
General v. Drapers' Co., Tudor, Char. Trusts,
591, 592, 4 Beav. 67; 36th Report of Charity
Commissioners to Parliament, pt. 6, pp. 856868.
It would be hardly consistent with charity or justice to favor the relief of those undergoing punishmept for crimes of their own
committing, or imprisonment for not paying
debts of their own contracting; and yet prohibit a like relief to those who were in equal
need, because they had withdrawn
themselves from a service imposed upon them by
local laws without their fault or consent.
It was indeed held in Thrupp v. Collett, 26
Beav. 125, that a bequest to be applied to purchasing and procuring the discharge of persons committed to prison for non-payment
of fines under the game laws was not a lawful charity. But such persons were convicted offenders against the law of England, who
would by such discharge be wholly released
from punishment. A fugitive slave was not
a criminal by the laws of this commonwealth
or of the United States.
To supply sick or destitute fugitive slaves
with food and clothing, medicine or shelter,
or to extinguish by purchase the claims of
those asserting a right to their service and
labor, would in no wise have tended to impair the claim of the latter or the operation

M
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this connection.
In Isaac v. Gompertz, Amb. (2d Ed.) 228,
note, the will contained one bequest for the
support and maintenance of a Jews' synagogue;
and another bequest of an annuity
"to the gabas of the said synagogue," who
were found, upon inquiiy by a master, to be
treasurers of the synagogue, whose office it
was to collect and receive the annual subscriptions for the support of poor Jews belonging to the synagogue, and to apply the
same to the expenses of supporting the synagogue and to the maintenance of such poor
Jews. This last bequest was upheld, and referred to a master to report a scheme, although the support of the synagogue was adjudged to be an unlawful use; and thus a
bequest manifestly intended for the benefit
of persons professing a religion not tolerated
by law, and which might, according to its
terms, be applied either in an unlawful or
a lawful manner, was sustained as charitable, and its application confined to the lawful

of the constitution and laws of the United
States; and would clearly have been withia
If, for example,
the terms of this bequest.
the trustees named in the will had received
this fund from the executor without question,
and had seen fit to apply it for the benefit of
fugitive slaves in such a manner, they could
not have been held liable as for a breach of
trust.
This bequest therefore, as well as the previous one, being capable of being applied according to its terms in a lawful manner at the
time of the testator's death, must, upon the
settled principles of construction, be held a
valid charity.
—w
It is hardly necessary to remark that thp Irii
direction of the testator that his trustees I'm*
shall not be accountable to any one is simply
void. No testator can obtain for his bequests V^'i
that support and permanence which the law
gives to public charities only, and at the same
time deprive the beneficiaries and the public
of the safeguards which the law provides for
their due and lawful administration.
As the trustees named in the will are not
corporation established by law, and these two
bequests are unlimited in duration, and by
their terms might cover an illegal as well as
a legal appropriation, it is the duty of the
court, before ordering the funds to be paid
to the trustees, to refer the case to
master
to settle a scheme for their application in
lawful manner. Isaac v. Gompertz, Amb.
228, note; Attorney
General v. Stepney, 10
Ves. 22; Boyle, Char. 100, 217.
IV. It is quite clear that the bequest in
trust to be expended "to secure the parage
of laws granting women, whether maiWed or
unmanned, the right to vote, to hold office, to,
hold, manage and devise property, and all
other civil rights enjoyed by men," cannot
be sustained as a charity.
No precedent has been cited in its support.
This bequest differs from the others in aiming directly and exclusively to change the
laws; and its object cannot be accomplished
without
changing
the constitution
also.
Whether such an alteration of the existing
laws and frame of government would be wise
and desirable is a question upon which we
cannot, sitting In a judicial capacity, properly express any opinion. Our duty is limited
to expounding the laws as they stand. And
those laws do not recognize the purpose of
overthrowing or changing them, in whole or
in part, as a charitable use. This bequest
therefore, not being for a charitable purpose,
nor for the benefit of any particular persons,
and being unrestricted in point of time, is
inoperative and void.
For the same reason, the gift to the same
object, of one third of the residue of the testator's estate after the death of his daughter
Mrs. Eddy and her daughter Mrs. Bacon,
is also invalid, and will go to his heirs at law
as a resulting trust.
It is proper to add that the conclusion of
the court upon this point, as well as upon the
a

^

ilin

a

One
the words by which it is expressed.
lustration of these maxims may be added
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^

to create a public sentiment whlcli would
put an end to negro slavery In the United
States, had the concurrence of the late Mr.
Justice Dewey, whose judicial experience and
large acquaintance with the law of charitable
uses give great weight to his opinion, and
whose lamented death, while this ease has
been under advisement, has deprived us of
his assistance In determining the other questions in controversy.
i V. The validity of the other residuary be' quests and devises depends upon the law of
perpetuities as applied to private trusts. The
principles of this branch of the law have
been so fully considered by the court in recent
cases as to require no extended statement.
The general rule is that if any estate, legal
or equitable, Is given by deed or will to any
person in the first instance, and then over to
another person, or even to a public charity,
upon the happening of a contingency which
may by possibility not take place within a
life or lives in being (treating a child in its
mother's womb as in being) and twenty-one
years afterwards, the gift over is void, as
tending to create a perpetuity by making the
for the title of those takestate inalienable;
ing the previous interests would not be perfect, and until the happening of the contingency it could not be ascertained who were
entitled. Brattle Square Church v. Grant, 3
Gray, 142; Odell v. Odell, 10 Allen, 5, 7. If
therefore the gift over Is limited upon a single
event which may or may not happen within
the prescribed period, it is void, and cannot be
made good by the actual happening of the
event within that period.
But if the testator distinctly makes his gift
over to depend upon what is sometimes called an alternative contingency, or upon either
of two contingencies, one of which may be
too remote and the other cannot be, its validity depends upon the event; or, in other
words, if he gives the estate over on one
contingency which must happen, if at all,
withm the limit of the rule, and that contingency does happen, the validity of the distinct gift over in that event will not be affected by the consideration that upon a different contingency, which might or might
not happen within the lawful limit, he makes
a disposition of his estate, which would be
void for remoteness. The authorities upon
v.
Longhead
this point are conclusive.
Phelps, 2 W. Bl. 704; Sugden and Preston,
arguendo,
in Beard v. Westcott, 5 Barn. &
814; Minter v. Wraith, 13 Sim.
813,
Aid. 809,
52; Evers v. Challis, 7 H. L. Gas. 531; Armstrong V. Armstrong, 14 B. Mon. 333; 1 Jarm.
Wills, 244; Lewis, Perp. c. 21; 2 Spence,
Eq. Jur. 125, 126.
By the ninth and tenth articles of the will,
the Income of one third of the residue of the
testator's estate, real and personal, is to be
paid to his son James and to his daughter
Mrs. Palmer, respectively, during life. Each
of these articles contains a distinct direction
that, in case such son or daughter shall die
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leaving no child surviving, the principal of
his or her share shall be paid and conveyed
to the board of trustees named in the fourth
article, to be expended for the intent and purpose therein directed. As the first tenant for
life in each bequest is living at the death of
the testator, the event of such tenant's dying,
leaving no child then living, must happen
within the period of a life in being, if at all;
and, if it does happen, the gift over to the
charity will be valid.
Neither James Jackson nor Mrs. Palmer therefore is entitled to
a present equitable estate in fee.
But as
James, though now unmarried, may marry
and have children who survive him, and as
Mrs. Palmer's children may sui-vive her, in
either of which cases half of the income of
the share would by the will go to such children during their lives and the bequest over
to the charity be too remote, the validity and
efCect of that bequest over cannot be now determined. If the contingency upon which it
is valid should hereafter occur, namely, the
death of the testator's son or daughter, respectively, leaving no children surviving, the
whole remainder of the share will then go
to the charity established by the fourth article, and be paid, after the settlement of a
scheme for its lawful application, to the trustees therein named.
VI. By the thirteenth amendment of the\
constitution of the United States, adopted
since the earlier arguments of this case, it is
declared that "neither slavery nor involuntary servitude, except as a punishment for
crime whereof the party shall have been duly
convicted, shall exist within the United
States or any place subject to their jurisdicThe effect of this amendment upon
tion."
the charitable bequests of Francis Jackson is
the remaining question to be determined;
and this requires a consideration of the nature and proper limits of the doctrine of cyf
pres.

is contended for the heirs at law, that
the power of the English chancellor, when a
charitable trust cannot be administered according to its terms, to execute it so as to
carry out the donor's intention as nearly as
possible— cy pres—is derived from the royal
prerogative or St. 43 Eliz. and is not an exthat, whether
ercise of judicial authority;
this power is prerogative or judicial, it cannot, or, if it can, should not, be exercised by
this court; and that the doctrine of cy pres,
even as administered in the English chancery, would not sustain these charitable bequests since slavery has been abolished.
Much confusion of ideas has arisen from
the use of the term "cy pres" in the books to
by
describe two distinct powers exercised
cases,
the
charity
in
chancellor
the English
crown, the
one under the sign manual of the
in equity;
jurisdiction
general
other under the
as well as to designate the rule of construction which has sometimes been applied to
executory devises or powers of appointment
individuals, in order to avoid the objec-

It

to

^

PROPERTY IN EQUITY— TRUSTS.

it

4

1

2

1

j

\

/

/

5

\

1

if

it

4

4

1

1

5

rf,U

C^i

is

I

'|

i

,

it

4;

8,

a

2

7

a

2

7

1

2,

a

it

a

a

1

1

a

1

1

2,

a

1,

3

7

1

1
/

\
/

\ /

I

A

7

,1 j

/

,

,

;

I i

i

,

use or submitted to the disposition of the government, because superstitious or illegal.
Dane, Abr. 239; Gass v. Wilhite,
Dana,
176;
Methodist Church v. Remington,
Watts, 226.
The second class of bequests which are dis- Ik.
posed of by the king's sign manual is of gifts
to charity generally, with no uses specified,
no trust interposed, and either no provision
made for an appointment, or the power of
appointment delegated to particular persons
who die without exercising it. Boyle, Char.
238, 239; Attorney General v. Syderfen,
Vern. 224,
Eq. Cas. Abr. 96; Attorney General v. Fletcher,
Law J. Ch. (N. S.) 75.
This too is not a judicial power of expounding and carrying out the testator's Intention,
but a prerogative power of ordaining what
the testator has failed to express.
No instance is reported, or has been discovered in
the thorough investigations of the subject,
of an exercise of this power in England before the reign of Charles II. Moggridge v.
Thaekwell,
Ves. 69-^1; Dwight's Argument
in the Rose Will Case, 272. It has never, so
far as we know, been introduced into the
practice of any court in this country; and,
exists anywhere here,
is in the legislature of the commonwealth as succeeding to
the powers of the king as parens patriae.
Kent, pomm. 508, note; Fontain v. Ravenel,
17 How. 369, 384; Moore v. Moore,
Dana,
365, 366; Witman v. Lex, 17 Serg. & R. 93;
Attorney General v. Jolly,
Rich. Eq. 108;
Dickson v. Montgomery,
Swan, 348; Lepage V. Macnamara,
Iowa, 146; Bartlet v.
King, 12 Mass. 545; Sohier v. Massachusetts
General Hospital,
Cush. 496, 497.
It certainly cannot be exercised by the judiciary of
state whose constitution declares that "the
judicial department shall never exercise the
legislative and executive powers, or either of
them: to the end it may be a government of
laws and not of men." Declaration of Rights,
art. 30.
The jurisdiction of the court of chancery to
superintend the administration and decree
the performance of gifts to trustees for charitable uses of a kind stated in the gift stands
upon different grounds; and is part of its
equity jurisdiction
over trusts, which
shown by abundant evidence to have existed
before the passage of the statute of charitable uses.
Sir Francis Moore records
case/
in which a man sold land to another upon]
confidence to perform
charitable use, which
the grantor declared by his last will that the
grantee should perform;
"the bargain was
never enrolled, and yet the lord chancellor
decreed that the heir should sell the land to
be disposed according to the limitation of the
use; and this decree was made the 24th of
Queen Elizabeth, before the statute of charitable uses, and this decree was made upon
ordinary and judicial equity in chancery."
Symon's Case, Duke, Char. Uses, 163.
About
the same time the court of chancery entertained a suit between two parties, each claim-
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It was of this last, and
tion of remoteness.
not of any doctrine peculiar to charities, that
Lord Kenyon said, "The doctrine of cy pres
goes to the utmost verge of the law, and we
must take care that it does not run wild;"
and Lord Bldon, "It is not proper to go one
Brudenell v. Elwes, 1 East,
step farther."
1 Jarm. Wills, 261-263;
451, 7 Ves. 390;
Sugd. Powers, c. 9, § 9; Coster v. Lorillard,
::~-...^14 Wend. 309, 348.
^~'"
The principal, if not the only, cases in
J-Jif which the disposition of a charity is held to
he in the crown by sign manual, are of two
classes; the first, of bequests to particular
,1 ,
uses charitable in their nature, but Illegal, as
for a form of religion not tolerated by law;
- -^
and the second, of gifts of property to charity generally, without any trust interposed,
and in which either no appointment is provided for, or the power of appointment is
delegated to persons who die without exercising it.
It is by the sign manual and in cases of
the first class, that the arbitrary dispositions
have been made, which were so justly condemned by Lord Thurlow in Moggridge v.
Thaekwell,
Ves. Jr. 469, and Sir William
Grant in Gary v. Abbot,
"Ves. 494, 495; and
which, through want of due discrimination,
have brought so much discredit upon the
whole doctrine of cy pres.
Such was the
case of Attorney General v. Baxter, in which
a bequest to Mr. Baxter to be distributed by
him among sixty pious ejected ministers, (not,
as the testator declared, for the sake of their
nonconformity, but because he knew many of
them to be pious and good men and in great
want,) was held to be void, and given under
the sign manual to Chelsea College; but the
reversed,
decree was afterwards
upon the
ground that this was really
legacy to sixty
individuals to be named.
Vern. 248;
Vern. 105;
Eq. Gas. Abr. 96;
Ves. 76.
Such also was the case of Da Costa v. I>e
gift for establishing
Pas, in which
jesuba
or assembly for reading the Jewish law was
applied to the support of a Christian chapel
at a foundhng hospital. Amb. 228;
Swanst.
489, note;
Uickens, 258;
Ves. 76, 81.
This power of disposal by the sign manual
of the crown in direct opposition to the declared intention of the testator, whether
is
to be deemed to have belonged to the king as
head of the church as well as of the state,
"intrusted and empowered to see that nothing be done to the disherison of the crown or
the propagation of a false religion" (Rex v.
Portington,
Salk. 162,
Eq. Cas. Abr. 96);
or to have been derived from the power exercised by the Roman emperor, who was sovereign legislator as well as supreme Interpreter of the laws (Dig. 33,
17; 50,
Code,
lib.
tit.
a 19; Id., tit. 14, c. 12); Is clearly a prerogative and not judicial power, and
could not be exercised by this court; and
is difficult to see how
could be held to exist at all in
republic, in which charitable
bequests have never been forfeited to the
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ing to be trustee, to determine how bequests
for the weekly relief of the poor of certain
towns, for the yearly preferment of poor children to be apprentices, and for the curing of
divers diseased people lying by the highway's side, should be "employed and bestowReade v.
ed according to the said will."
Silles (27 BUz.) Act. Can. 559. A decree in 16
Eliz., confirming a report of the master of
the rolls and others to whom a suit for enforcing a charitable trust founded by will
had been referred, is cited in 1 Spence, Eq.
Jur. 588, note. For years before St. 43 Eliz.,
or the similar act of 39 Eliz., suits in equity
by some in behalf of all of the inhabitants of
a parish were maintained to establish and
enforce bequests for schools, alms or other
charitable purposes for the benefit of the parish, which would have been too indefinite to
Parker v.
be enforced as private trusts.
Browne (12 Eliz.) 1 Gal. Pro. Ch. 81, 1 Mylne
& K. 389, 390; Dwight, Char. Cas. 33, 34; in
which the devise was in trust to a corporaParrot v.
tion incapable at law of taking.
I'awlet (21 Eliz.) Gary, 47; Elmer v. Scot (24
Eliz.) Cho. Cas. Ch. 155; Matthew v. Marow
(32-34 Eliz.); and Hensman v. Hackney (38
Eliz.) Dwight, Char. Cas. 65, 77; in which the
decrees approved schemes settled by masters
in chancery. Many other examples are collected in the able and learned arguments, as
separately printed in full," of Mr. Binney in
the Case of Girard's Will, and of Mr. Dwight
in the Kose Will Case.
And the existence of
such a jurisdiction anterior to and independent of the statute is now generally admitted.
Vidal V. Girard, 2 How. 194-196, and cases
cited; Perin v. Carey, 24 How. 501; Magill
V. Brown, Brightly, N. P. 346; 2 Kent, Comm.
286-288, and note; Burbank v. Whitney, 24
Pick. 152, 153; Preachers' Aid Soc. v. Rich,
Derby v. Derby, 4 R. I. 436;
45 Me. 559;
Urmey v. Wooden, 1 Ohio St. 160; Chambers
V. St. Louis, 29 Mo. 543; 1 Spence, Eq. Jur.
588; Tudor, Char. Trusts, 102, 103.
The theory that St. 43 Eliz. enlarged the
discretion of the chancellor to depart from
the expressed intention of the founder of a
charity is refuted by the words of the statute itself.
After reciting that many gifts
and appointments for the charitable purposes
therein named "have not been employed according to the charitable intent of the givers
and founders thereof, by reason of frauds,
breaches
of trust, and negligence in those
that should pay, deliver and employ the
same;" it then, for redress and remedy thereof, authorizes the lord chancellor or lord
keeper to make such decrees that the property "may be duly and faithfully employed
to and for such of the charitable uses and intents before rehearsed respectively for which
they were given, limited, assigned or appointed by the donors and founders thereof;"
which decrees, "not being contrary or repugnant to the orders, statutes or decrees of the
donors or founders," shall "stand firm and
good, according to the tenor and purpose
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thereof, and shall be executed accordingly,"
until altered by the lord chancellor or lord
keeper upon complaint by any party aggrieved; and upon such complaint the chancellor
or keeper may "by such course as to their
wisdoms shall seem meetest, the circumstances of the case considered, proceed to the examination, hearing and determining thereof;
and upon hearing thereof shall and may annul, diminish, alter or enlarge" the decrees
of the commissioners as "shall be thought to
stand with equity and good conscience, according to the true intent and meaning of
the donors and founders thereof."
These
last qualifications are Specially marked by
Lord Coke, who was attorney general at the
passage of the statute and for some time before and after, and who adds, by way of
note to the final clause, "This Is the lapis
ductitius, whereby the commissioners and
chancellors must institute their course." 2
Inst. 712. See, also, Duke, Char. Uses, 11,
156,

In

169,

372, 619.

cases of bequests to trustees for charitable uses, the nature of which is described

in the will, the chancellor acts in his equity
jurisdiction over trusts; and the prerogative
of the king finds its appropriate exercise
through his attorney general in bringing the
case before the court of chancery for a judiThis has been well excial determination.
"It is the duty of
plained by Lord Eldon.
a court of equity, a main part, originally
almost the whole, of its jurisdiction, to administer trusts; to protect not the visible
owner, who alone can proceed at law, but the
individual equitably, though not legally, enProm this principle has arisen the
titled.
practice of administering the trust of a pubpersons possessed of funds aplic charity:
propriated to such purposes are within the
general rule; but, no one being entitled to
an immediate and peculiar interest to prefer
a complaint, who is to compel the performance of these obligations, and to enforce
It is the duty of the
their responsibility?
king, as parens patriae, to protect property
to charitable uses; and that duty
devoted
is executed by the officer who represents
On this
the crown for all forensic purposes.
foundation rests the right of the attorney
general in such cases to obtain by information the interposition of a court of equity."
Attorney General v. Brown, 1 Swanst. 291,
To the like effect are the opin1 Wils. 354.
ions of Lord Redesdale in Attorney General
V. Mayor, etc., of Dublin, 1 Bligh (N. S.) 347,
348, and Corporation of Ludlow v. Greenhouse, Id. 48, 62; of Lord Keeper Bridgman
in Attorney General v. Newman, 1 Ch. Cas.
158; of Sir Joseph Jekyll in Eyre v. Shaftsbury, 2 P. Wms. 119; and of Lord Hardwicke in Attorney General v. Middleton, 2
Ves. Sr. 328; which also state that the jurisdiction of the court of chancery over charities was exercised on such informations before St. 43 Eliz. See, also. Attorney General V. Carroll, Act Can. 729; Dwight's Ar-
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gument in the Rose Will Case, 259-268. This
duty of maintaining the rights of the public,
and of a number of persons too indefinite
to vindicate their own, has vested in the
commonwealth, and is exercised here, as in
England, through the attorney general. Going V. Emery, 16 Pick. 119; County Attorney V. May, 5 Gush. 338-340; Gen. St. c. 14,
It is upon this ground that, in a suit
§ 20.
instituted by the trustees of a charity to obtain the instructions of the court, the attorney general should be made a party defendant, as he has been by order of the court in
this case. Harvard College v. Society for
Promoting Theological Education, 3 Gray,
280; Tudor,
The
Char. Trusts, 161, 162.
power of the king or commonwealth, thus
exercised,
is simply to present the question
to a court of justice, not to control or direct
its judicial action.
A charity, being a trust in the support and
execution of which the whole public is concerned, and which is therefore allowed by
the law to be perpetual, deserves and often
requires the exercise of a larger discretion
by the court of chancery than a mere private trust; for without a large discretionary
power, in carrying out the general intent of
the donor, to vary the details of administration, and even the mode of application, many
charities would fail by change of circumstances and tlie happening of contingencies
which no human foresight could provide
against; and the probabilities of such failure would increase with the lapse of time
and the remoteness of the heirs from the
original donor who had in a clear and lawful
manner manifested his will to divert his estate from his heirs for the benefit of public
charities.
It is accordingly well settled by decisions
of the highest authority, that when a gift is
made to trustees for a charitable purpose,
the general nature of which is pointed out,
and vs'hich is lawful and valid at the time of
the death of the testator, and no intention
is expressed to limit it to a particular institution or mode of application, and afterwards, either by change of circumstances
the scheme of the testator becomes impracticable, or by change of law becomes illegal,
the fund, having once vested in the charity,
does not go to the heirs at law as a resulting
trust, but is to be applied by the court of
chancery, in the exercise of its jurisdiction
in equity, as near the testator's particular
directions as possible, to carry out his general charitable intent. In all the cases of
charities which have been administered in
the English courts of chancei-y without the
aid of the sign manual, the prerogative of
the king acting through the chancellor has
uot been alluded to, except for the purpose
of distinguishing it from the power exercised by the court in its inherent equitable
jurisdiction with the assistance of its masters in chancery.
At the time of the settlement of the Mass-

achusetts Colony, this power was most freely exercised by the court of chancery, either
on information
by the attorney general, or
on proceedings by commission under the
Attorney Genstatute of charitable uses.
eral V. Warwick (1615, 1638) Dwight, Char.
Cas. 140, 141, West, Ch. 60, 62; Bloomfield
V. Stowemarket (1619) Duke, Char. Uses,
In the last case, lands had been given
644.
before the Reformation to be sold, and the
proceeds applied, one half to the making of
a highway from the town in which the lands
were, one fourth to the repair of a church
in that town, and the other fourth to the
priest of the church to say prayers for the
souls of the donor and others; and Lord
Bacon decreed the establishment of the uses
for making the highway and repairing the
church, and directed the remaining fourth
(which could not, by reason of the change in
religion, be applied as directed by the donor)
to be divided between the poor of the same
town, and the poor of the town where the
donor inhabited.
In the Case of Baliol College, this doctrine
was enforced by successive decrees of the
greatest English chancellors between the
English Revolution and our own, which have
been recently confirmed by the unanimous
decision of the house of lords. Attorney General V. Guise, 2 Vern. 166; Attorney General V. Baliol College, 9 Mod. 407; Attorney
General v. Glasgow College, 2 Colly. 665, 1
H. L. Cas. 800. The case is of such importance and reported at different stages in
so many books and at such length, that it
may be well to state it. John Snell, an
Episcopalian, who made his last will and
died in 1679, while the form of religion established by law in Scotland as well as in
England was Episcopal, gave lands in trust
to apply the income for the maintenance and
education at the university of Oxford of
Scotchmen to be designated by the vice chancellor of that university and the heads of
certain colleges therein, and who should, upon their admission, give security to enter
into holy orders and to be sent into Scotland
and there remain. After the Revolution of
1688, Presbyterianism
in
was reestablished
Scotland by act of parliament; and in 1690
an information was filed by the attorney general, at the relation of the vice chancellor
and heads of colleges named in the will,
against the testator's heiress at law, suggesting a pretence by her that as Episcopacy and
Prelacy had been abolished In Scotland, and
the Presbyterian form of worship established
instead, the testator's intentions could not he
carried into effect, the devise became void,
and the property reverted to her. But the
lords commissioners of the great seal, by a
decree passed in 1692, established the devise
against her, ordered an account, and reserved all directions for the establishment of the
charity.
2 Vern. 267, note; 2 Colly. 665-670,
1

Cas. 802-804, 820, 822. In 1693 the
came on for further directions before

H. L.

cause
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Lord

Keeper Somers, who, acting upon the
that it was within the province of
a court of equity to administer the trust upon the principle of cy pres, ordered the estate to be conveyed to the sis senior fellows
of. Baliol College, one of the colleges named
in the will, to maintain a certain number of
Scotch scholars at that college, and, in consideration of the privileges enjoyed by such
scholars, to apply the surplus income to its
library; and this decree was made subject to
such alteration and disposition as the court
should from time to time make, upon the application of any person concerned,
for the
better and more effectual execution of the
trust, as near as could be to the testator's
will and intentions.
2 Vem. 267, note;
2
Uocti-ine

CoUy. G70, 671, 1 H. L. Cas. 804, 805, 824.
In 1744 Lord Htirdwicke, in the execution of
the directions in the decree of Lord Somers,
referred the cause to a master to approve of
a scheme "for the better establishment and

regulation of the charity, and carrying the
same into effect for the future as near to the
will and intention of the testator as the alteration of circumstances since the making
of the will would admit;" and upon his report, and against the exceptions of the heads
of colleges in Oxford, confirmed a scheme
which did not impose any condition of the
scholars taking holy orders — thus carrying
out the general intention of the trust so far
as to educate Scotch scholars at Oxford, although the testator's ultimate object that
they should be educated in the Episcopal form
of church government to take part in the
established religion in Scotland could not, by
reason of the change of law since his death,
be effected.
1 H. L. Cas. 805,
9 Mod. 407;
806, 825-827.
In 1759 Lord Keeper Henley
Lord Northington) varied the
(afterward
scheme in other particulars, but declined to
vary it in this; and further orders were afterwards made in chancery as. the revenues
2 CoUy. 672-674,
1 H. L. Cas.
increased.
Upon a
806, 807, 825, 826; 3 Yes. 650, note.
new information filed at the relation of some
Scotch Episcopalians, the house of lords in
1848, reversing an order of Vice Chancellor
Knight Bruce, held that the charity must
continue to be administered according to the
1 H. L. Cas. 800.
earlier decrees.
In another case. Queen Elizabeth, by letters patent, established a hospital for forty
lepers, and made the inmates a corporation.
After leprosy had become almost extinct in
jEngland, and the members of the corporation
reduced to three, an information was filed,
alleging that the corporation was dissolved,
and praying for a new application of the
revenues agreeably to the letters patent and
the donor's intention, or as near thereto as
circumstances would permit and the court
should direct. Lord Eldon held that neither
the donor's heirs at law nor the crown took
referred
the land discharged of the charity;
and
the case to a master to report a scheme;
■confirmed the report of the master, approv-
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ing a scheme for the application of the revenues to a general infirmary,
reserving a
preference to all lepers who might offer
themselves.
Attorney
General v. Hicks,
Higlmi. Mortm. 336-354, 3 Brown, Ch. 166,
uote.

Sir John Romilly, JI. R., afterwards made
a like decision, holding that a gift made in
1687 of land (for which in 1774 other land
had been substituted by leave of parliament)
in trust out of the income to keep it ready
for a hospital and burial place for patients

sick of the plague, was a present gift for
charitable purposes, and valid, although the
plague had not reappeared in England for
more than one hundred and eighty years;
and, after alluding to a class of cases, cited
for the heirs at law in that case, as they
have been in this, in which the charitable bequest could never have taken effect, added,
"But who can say, when this deed was executed or the act passed, that this was not a
charitable trust, capable of being performed;" "and if it were ever wholly devoted to
charity, those cases do not apply." Attorney
General v. Craven, 21 Beav. 392, 408.
The principle that a bequest to trustees for
charitable purposes indicated in the will,
which are lawful and capable of being carried out at the time of the testator's death,
will not be allowed to fail and result to the
heirs at law upon a change of circumstances,
but will be applied by the court according t«
a scheme approved by a master to carry out
the intent of the testator as nearly as possible, has been affirmed and acted on In
many other English cases.
Attorney General V. Pyle, 1 Atk. 435; Attorney General v.
Green, 2 Brown, Ch. 492; Attorney General
V. Bishop of London, 3 Brown, Ch. 171; Moggridge v. Thackwell, Id. 517, 1 Ves. Jr. 464;
Attorney General v. Glyn, 12 Sim. 84; Attorney General v. Lawes, 8 Hare, 32; Attorney General v. Vint, 3 De Gex & S. 705.
The dicta of Lord Alvanley, upon which the
heirs at law much rely, do not, in the connection in which they were uttered, substantially differ from the general current of authority. Attorney General v. Boultbee, 2 Ves.
Jr. 387, 388; Attorney General v. Whitchurch, 3 Ves. 143, 144; Attorney General v.
Minshull, 4 Ves. 14.
By the opinion of Lord Eldon, formed after
great doubt and hesitation, the principle has
been held to extend to the case of a bequest
of property to a person named, in trust for
not otherwise desuch charitable purposes,
scribed, as he should appoint.
Moggridge v.
Thackwell, 7 Ves. 96, 13 Ves. 416; Paice v.
Archbishop of Canterbury, 14 Ves. 364; Mills
Such a
19 Ves. 483, 1 Mer. 55.
V. Farmer,
trust has been held valid in this commonwealth, so far as to vest a title in the trustee
as against the next of kin. Wells v. Doane,
3 Gray, 201. Whether, in case of his death,
it could properly be administered by a court
of chancery, without the aid of the prerogative power, need not be considered in this
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case. See Fontain t. Ravenel, 17 How. 387,
388; Moore v. Moore, 4 Dana, 366. i
In most of the cases cited at the argument,
in -which the heirs at law were held to be entitled to the property, the charitable gift never took effect at all; either because it could
not be carried out as directed, without violating the mortmain act of 9 Geo. II., as in
Jones V. Williams, Amb. 651; Attorney General V. Whitchurch, 3 Ves. 141, and Smith v.

Beav. 481; or because the testator
to a special object
which could not be accomplished at the time
of his death; as in the case of a bequest to
build a church in Wheatley, which could not
be done without the consent of the bishop,
and he refused (Attorney General v. Bishop
of Oxford, 1 Brown, Oh. 444, note; Id., cited
2 Cox, Ch. 365; 2 Ves. Jr. 388; and 4 Ves.
431, 432); or of a direction to contract with
the governors of a hospital for the purchase
of a presentation of a boy to that charity, if
the residuary assets should prove sufficient
for that purpose, and they proved to be Insufficient (Cherry v. Mott, 1 Mylne & 0.
Oliver,
had

11

in terms limited it

123).

In Marsh v. Means, 3 Jur. (N. S.) 790, the
testator gave a legacy, after the death of his
wife, "for continuing the periodical published under the title of 'The Voice of Humanity,' according to the objects and principles
which are set forth in the prospectus contained in the third number of that publication."
"The Voice of Humanity" had been
published quarterly by an association for the
protection of animals, but no number had
appeared for nearly a year before the date
of the will. Upon the death of the widow
twenty years later. Vice Chancellor Wood
held that the gift was not to support the
principles of the publication, but only the
publication itself, and, the publication having ceased and the association perished, that
the legacy lapsed. But he added, "It would,
I think, have fallen within the description of
charity, if this periodical had been subsisting
at the date of the will, and afterwards ceased. That would be simply a ease where, the
particular intention having failed, the general
intention must be carried out."
Two striking cases upon this subject have
arisen in England under charities for the redemption of captives.
In the Case of Betton's Charity, Thomas
Betton in 1723 bequeathed the residue of his
estate
to the Ironmongers'
Company, in
trust, "positively forbidr'ing them to diminish
the capital sum by giving away any part, or
that the interest and profit arising be applied
to any other use or uses than hereinafter
mentioned
and directed," namely, one half
of the income yearly unto the redemption of
British slaves in Turkey or Barbary, one
fourth unto charity schools in the city and
suburbs of London where the education is
according to the church of England, and one
1 See, also,

Lorings v. Marsh,

6

Wall. 337.

fourth "unto necessitated decayed freemen
of the company, their widows and children."
The first half of the income of the fund
greatly accumulated, few such slaves having
Lord Brougham,
been found for a century.
reversing the decree of Sir John Leach, M.
R., held that the court had jurisdiction to
apply the surplus income of this moiety and
its accumulations as near as might be to the
laving regard to
intentions of the testator;
the bequest touching British captives, and
also to the other charitable bequests in the
will; and that the case should be referred
back to the master to approve a proper
Attorney Genscheme for such application.
eral V. Ironmongers' Co., 2 Mylne & K. 576.
Sir Christopher Pepys, M. R. (afterwards
Lord Cottenham,) accordingly ordered it to
be so referred. On the return of the master's
report, Lord Langdalt, M. E., approved a
scheme to apply the whole fund to the second and third purposes declared in the will.
Lord Chancellor Cottenham on
2 Beav. 313.
and upon the
appeal reversed this decree;
ground that the testator had not limited the
first charity, like the others, to persons in
London, ordered the first moiety to be applied to supporting and assisting charity
schools in England and Wales, and referred
it back to the master to settle a scheme for
that purpose. Craig & P. 208. And this decree was affirmed in the house of lords with
the concurrence of Lord Chancellor Lyndhurst, and Lords Brougham, Cottenham and
Campbell. 10 Clark & F. 908. In that case,
though there were differences of opinion as
to the details of the scheme, the jurisdiction
of the court of chancery to frame one in such
a case was thus affirmed by the deliberate
judgments of five law lords; and all agreed
that, for the purpose of ascertaining what
was cy pres to the particular object which
had failed, the court might look at all the
charitable bequests in the will; applying in
this respect the principle upon which Lord
Bacon had acted more than two centuries
before in the case of Bloomfield v. Stowemarket, above cited.
But the case most like that now before us
is that of Lady Mice's Charity, Lady Mico,
by her will made in 1670, gave a thousand
pounds "to redeem poor slaves in what manner the executors should think most conThis charity was established by
venient."
Upon an indecree in chancery in 1686.
formation filed in 1827, after the fund had
accumulated a hundred fold, it was referred
to a master to approve of a scheme for the
application of the income according to the
will of the testatrix, or, if he should find that
it could not be executed according to her will,
then as near the intent of the will as could
be, regard being had to the existing circumstances and to the amount of the fund. The
master, by his general report in 1835, stated
that the relators had laid before him a
scheme for applying the fund to the enfranchisement of slaves in the British Colonies
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who were too poor to purchase their own
freedom; which application, in consequence
of St. 3 & 4 Wm. IV. c. 73, abolishing slavery
(which took effect in 1834), had become impracticable; that he was of opinion that the
testatrix by her will contemplated the redemption of poor slaves in the Barbary
States, but that intention could not be carried into effect; and he approved a scheme
to apply the capital and income in purchasing
and building schcol-houses for the education
of the emancipated apprentices and their Issue, qualifying teachers, paying the salaries
of masters and other expenses, and to apply
the surplus rents to the support of any other
schools, and generally in promoting education in the British Colonies. Sir Christopher
Pepys, M. R., confirmed this scheme by a decree; and, after he had become lord chancellor, stated the reasons to have been that
"in this there was no restriction as to the
description of slaves, or the countries in
which the slaves were to be looked for;" that
upon the reference to the master "it appeared
that there were not within any part of the
British dominions any poor slaves to be redeemed, but that there were in the colonies
many thousands of human beings from
whom the odious appellation of slaves had
been removed, but whose state was very far
short of that of freemen, from whose bodies
the chains of slavery had been struck, but
whose minds and morals were still in that
state of degradation which is inseparable
from the unfortunate situation from wMch
they had recently been in part rescued; it
was proposed to the master to apply, and he
approved of a scheme for the completion of
that holy work, by assisting in the education
of those poor beings. If, before the slavery
abolition act, these funds could properly have
been applied to procuring the redemption of
slaves in the colonies, the proposed application for the benefit of the apprentices was
doubtless cy pres to the intention of the
donor."
And his reason for not applying
Betton's Charity in the same manner was
that it was in terms limited to slaves in Turkey or Barbary.
Attorney General v. Gibson,
2 Beav. 317, note; Attorney General v. Ironmongers' Co., Craig & P. 226, 227.
There is no adjudication of this question
by the supreme court of the United States.
The dicta of Chief Justice Marshall in Baptist Ass'n V. Hart's Ex'rs, 4 Wheat 1, were
based upon an imperfect survey of the authorities, were not required by the decision,
and are hardly reconcilable with the more
recent judgments of the same court; and that
case, as well as Wheeler v. Smith, 9 How. 79,
arose under the law of Virginia.
Vidal v.
Girard's Ex'rs, 2 How. 192; Perin v. Carey,
24 How. 501; Bartlett v. Nye, 4 Mete. (Mass.)
380; American Academy of Arts & Sciences
V. President,
etc., of Harvard College, 12
Gray, 593; 2 Kent, Comm. 287. In Fontain
V. Ravenel, 17 How. 369, the testator authorized his executors or the survivor of them
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to dispose of the residue of his estate "for
the use of such charitable institutions in
Pennsylvania and South Carolina, as they or
he may deem most beneficial to mankind,"
and they died without appointing; and it was
held that the title did not vest in the executors as trustees, and that according to the
English law the disposition would have been
in the crown by sign manual. As Mr. Justice McLean, delivering the opinion of the
court, said: "Nothing short of the prerogative power, it would seem, can reach this
case.
There is not only uncertainty in the
beneficiaries of this charity, but behind that
is a more formidable objection. There is noexpressed will of the testator. He intended
to speak through his executors or the survivor of them, but by the acts of Providence
this has become impossible.
It is then as
though he had not spoken.
Can any power
now speak for him, except the parens patrise?" The further remarks about the power
of cy pres, if intended to cover a case In
which the charitable purposes were described
or indicated in the will, were upon a question
not before the court. The separate opinion
of Chief Justice Taney In Fontain v. Ravenel
was but his own, based mainly upon that of
Chief Justice Marshall In Baptist Ass'n v.
Hart's Ex'rs.
And it is impossible to avoid
the inference that the impressions of both of
those eminent magistrates were derived from
the laws of Maryland and Virginia in which
they had been educated, and by which St. 43
Ellz. has been expressly repealed, and charities are not recognized as entitled to any
favor, either in duration or construction, beyond other trusts. Dashiell v. Attorney General, 5 Har. & J. 392; Gallego v. Attorney
General, 3 Leigh, 450.
In North Carolina^
the supreme court once declared that it had
all the powers exercised by the English chancellor, either in the equity jurisdiction or under the sign manual; and since, reboundingfrom that extreme opinion, seems to have
adopted the view of Maryland and Virginia.
Grilfln v. Graham, 1 Hawks, 96; McAuley v.
Wilson, 1 Dev. Eq. 276; Holland v. Peck, 2
Ired. Eq. 255. There is a dictum to a like
So
effect in Carter v. Balfour, 19 Ala. 830.
in New York, the court of appeals, after
some division and vacillation of opinion in
in the
the course of the frequent changes
composition of the court, has recently adjudged that in that state the English law of
charitable uses has been wholly abrogated
by statute, and that charities are within the
rule against perpetuities, and have no priviBascom v. AIleges about private trusts.
bertson, 34 N. Y. 584.
On the other hand, the court of appeals of
Kentucky, in an able judgment delivered by
Chief Justice Robertson, marked the distinction between the power exercised under the
sign manual, and that inherent in the equity
jurisdiction; and, after speaking of the former as not judicial, added: "The cy pres doctrine of England is not, or should not be, a
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judicial doctrine, except in

one liind of case;
and that is, where there is an available charity to an identified or ascertainable object,
and a particular mode, inadequate, illegal or
inappropriate, or which happens to fail, has
been prescribed. In such case, a court of equity may substitute or sanction any other
mode that may be lawful and suitable and
will effectuate the declared intention of the
donor, and not arbitrarily and in the dark,
presuming on his weakness or wishes, declare an object for him. A court may act judicially as long as It effectuates the lawful
intention of the donor." Moore v. Moore, 4
Dana, 366. See, also, Gass t. Wilhite, 2 Dana,
177; Curling v. Curling, 8 Dana, 38. The
power of cy pres, which was declared by
the supreme court of Pennsylvania in Methodist Church V. Remington, 1 Watts, 226, and
Witman v. Lex, 17 Serg. & R. 93, not to exist in that state, was the power exercised under the sign manual in case of a gift to superstitious uses, or of an expression of general
intention to devote a sum to charitable purposes not designated. In a very receut case,
the same court said: "The rule of equity on
this subject seems to be clear, that when a
definite charity is created, the failure of the
pai-ticular mode in which it is to be effectuated does not destroy the charity; for equity
■s\'ill substitute another mode, so that the substantial intention shall not depend
ion the
formal intention." "And this is the doctrine
of cy pres, so far as it has been expressly
adopted by us" — "a reasonable doctrine, by
which a well defined charity, or one where
ihe means of definition are given, may be
enforced in favor of the general intent, even
where the mode or means provided for by
the donor fail by reason of their inadequacy
or unlawfulness."
Philadelphia v. Girard, 45
Pa. St. 27, 28. Like principles have been
maintained in South Carolina and Illinois.
Attorney General v. Jolly, 1 Rich. Eq. 99, 2
Strob. E'q. 395; Gilman v. Hamilton, 16 111.
231.
The existence of a judicial power to administer a charity cy pres where the expressed intention of the founder cannot be
exactly carried out has been either countenajQced or left an open question in all the
England
New
states except Connecticut,
BiuT V. Smith, 7 Vt. 287, 288; Second Congregational Soc. V. First Congregational Soc,
14 N. H. 330; Brown v. Concord, 33 N. H.
296; Derby v. Derby, 4 li. I. 439; Tappan v.
Deblois, 45 Me. 131; Howard v. American
Peace Soc, 49 Me. 302. 303; Treat's Appeal,
See, also, 2 Redf. Wills, 815,
30 Conn. 113.
note; McCord v. Ochiltree, 8 Blackf. 15;
Beall V. Fox, 4 Ga. 427; Chambers v. St.
Louis, 29 Mo. 590, 592; Lepage v. Macnamara,
5 Iowa, 146; Mclntyre v. ZanesviUe, 17 Ohio
St. 352.

The narrow doctrines which have prevailed
in some states upon this subject are inconsistent with the established law of this commonwealth.
Our ancestors brought with
them from England the elements of the law

of charitable uses, and, although the form of
proceeding by commission under St. 43 Eliz.
has never prevailed In Massachusetts, that
statute, in substance and principle, has always been considered as part of our common
law. 4 Dane, Abr. 6, 239; Earle v. Wood, 8
Cush. 445. Under the Colony charter, charities wei'e regulated and administered, according to the intent of the donors, under the direction of the general court, the court of assistants, and the county courts; and under
the Province charter, although no court was
vested with equity jurisdiction,
charitable
bequests were not the less valid. Anc. Chart.
52; Drury v. Natick, 10 Allen, 180, 181, and
authorities cited; Winslow v. Trowbridge,
The English
stated in 11 Allen, 459, 460.
mortmain act of 9 Geo. II. c. 36, did not extend to Massachusetts; and the similar provision in Prov. St. 28 Geo. II. c. 9, was repealed immediately after our Revolution by
St. 1785, c. 51. Odell v. Odell, 10 Allen, 6.
Charities are held not to be within the common rule limiting perpetuities and accumulations. Dexter v. Gardner, 7 Allen, 243; Odell
V. Odell, 10 Allen, 1.
Charitable bequests to
an unincoi-porated society here, to a foreign
corporation or society, or to a particular religious denomination in a certain contty,
have been carried into effect, even where uo
trustees iiave been named in the will. Burbank V. Whitney, 24 Pick. 146; Bartlett v.
Nye, 4 Mete. (Mass.) 378; Washburn v. Sewall, 9 Mete. (Mass.) 280; Universalist Sec. v.
Fitch, 8 Gray, 421. See, also. Wells v. Doaue,
3 Gray, 201; Saltonstall v. Sanders, 11 Allen,
446.

The intention of the testator is the guide,
Lord Coke, the lodestone,
of the court; and therefore, whenever a chai'itable gift can be administered according to
his express directions, this court, like the
court of chancery in England, is not at liberty to modify it upon considerations of policy or convenience. Harvard College v. Society for Promoting Theological Education,
3 Gray, 280; Baker v. Smith, 13 Mete. (Mass.)
34; Trustees of Smith Charities v. Inhabitants
of Northampton, 10 Allen, 498. But there are
several cases, where the charitable trust
could not be executed as directed in the will,
in which the testator's scheme has been vai'ied by this court in such a way and to such
an extent as could not be done in the case
of a private trust Thus bequests to a particular bible society by name, whether a corporation established by law or a voluntary
association, which had ceased to exist before
the death of the testator, have been sustained, and applied to the distribution of bibles
through a trustee appointed by tie court for
the purpose. Winslow v. Cummings, 3 Cush.
358; Bliss v. American Bible Soc, 2 Allen,
334.
At a time when the general chancery
jurisdiction of this court over trusts was
limited to those arising under deeds and wills,
the legislature by a special statute authorized it to hear and determine in equity any
or, in the phrase of
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and all matters relating to a certain gift to a
scientific corporation, to be Invested in a certain manner, and paid in premiums for discoveries or improvements on heat or light
published in America within two years before each award. Upon a biU being filed, and
it appearing that it had become impriicticablo
to carry out the intent of the donor in the
mode prescribed, Chief Justice Shaw authorized a different investment of the fund ; and,
in accordance with a scheme reported by a
master, authorized the corpora lion to apply
the sui-plus income, after paying such premiums, to purchasing books, papers and pliilosophical apparatus, and making such publications or 1 'curing such lectures, experiments or Investigations
as should facilitate
and encourage the making of such discoveries
and improvements; and said: "Whenever it
appears that a general object of charity is
intended, and the purpose is not unlawful
and void, the right of the heir at law is divested." "It is now a settled rule in equity
that a liberal construction is to be given to
charitable donations, with a view to promote
and accomplish the general charitable intent
of the donor, and tliat such intent ought to be
observed, and when this cannot be strictly
and literally done, this court will cause it to
be fulfilled as nearly in conformity with the
intent of the donor as practicable. Where
the property thus given is given to trustees
capable of taking, but the property cannot
be applied precisely in the mode directed,
the court of chancery interferes, and regulates the disposition of such property under
its general jurisdiction on the subject of
trusts, and not as administering a branch of
the prerogative of the king as pai-ens patri£e." "What is the nearest method of carrying into effect the general intent of the
donor must of course depend upon the subject matter, the expressed intent, and the
other circumstances of each particular case,
upon all of which the court is to exercise its
discretion."
American Academy v. Harvard
College, 12 Gray, 582. The same principle
was also recognized or assumed in 4 Dane,
Abr. 242, 243, in Sanderson v. White, 18 Pick.
Baker v.
333, and other cases already cited.
Smith, 13 Mete. (Mass.) 41; Harvard College
EducaV. Society for Promoting Theological
tion, 3 Gray, 282, 298; Trustees of Smith
Charities v. Inhabitants of Northampton, 10
Allen, 501, 502.
By Gen. St. c. 113, § 2, this court may
hear and determine in equity all suits and
proceedings for enforcing and regulating the
execution of trusts, whether the trusts relate
to real or personal estate, "and shall have
full equity jurisdiction, according to the usage and practice of courts of equity, in all
other cases, where there is not a plain, adremedy at law." The
equate and complete
powers usually exercised by the court of chancery in the course of its jurisdiction in equity
have thus been expressly conferred upon this
court by the legislature. The authority of ad-
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ministering a charitable trust according to
the expressed intention of the donor, and,
when that cannot be exactly followed, then
as nearly as possible, is a part of this jurisdiction, which the court is not at liberty to
decline.
The only question is, whether the
facts of the case show a proper occasion for
its exercise according to the settled practice
in chancery.
In all the cases cited at the argument, in
which a charitable bequest, which might have
been lawfully carried out under the circumstances existing at the death of the testator,
has been held, upon a change of circumstances, to result to the heirs at law or residuary
legatees, the gift was distinctly limited to
particular persons or establishments.
Such
was Russell v. Kellett, 3 Smale & G. 204,
in which the gift was of five pounds outright to each poor person of a particular description in certain parishes, and Vice Chancellor Stuart held that the shares of those
who died before receiving them went to the
residuary legatees. Such, also, was Clark v.
Taylor, 1 Drew. 642, in which it was held
that a legacy to a certain orphan school by
name, which ceased to exist after the death
of the testator, failed and fell into the residue of the estate; and which can hardly be
reconciled with the decisions in Incorporated
Soc. V. Price, 1 Jones & L. 498, 7 Ir. Eq.
260; In re Clergy Society, 2 Kay & J. 615;
Marsh v. Attorney General, 2 Johns. & H.
61; Winslow v. Cunimings, 3 Cush. 358, and
Bliss V. American Bible Soc, 2 Allen, 334.
5 Gray,
So in Easterbrooks v. Tillinghast,
17, the trust was expressly limited, not only
in object, but in duration, to the maintenance
of the pastor of a certain church of a specified faith and practice in a particular town,
"so long as they or their successors shall
maintain the visibility of a church in said
faith and order;" and could not have been
held to have terminated, had it not been so
Attorney General v. Columbine,
limited.
Boyle, Char. 204, 205; Potter v. Thurston,
7 R. I. 25; Dexter v. Gardner, 7 Allen, 243.
The charitable bequests of Francis Jackson
cannot, in the oijinion of the court, be regarded as so restricted in their objects, or
so limited in point of time, as to have been
terminated and destroyed by the abolition of
slavery in the United States. They are to a
board of trustees for whose continuance careful provision is made in the will, and which
the testator expresses a wish may become a
permanent organization and may receive the
services and sympathy, the donations and beTlieir
quests, of the friends of the slave.
duration is not in terms limited, like that
of the trust sought to be established in the
sixth article of the will, by the accomplishment of the end specified. They take effect
from the time of the testator's death, and
might then have been lawfully applied in
exact conformity with his expressed intentions. The retaining of the funds in the custody of the court while this case has been
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advisement cannot affect the question.
Tlie gifts being lawful and charitable, and
having once vested, the subsequent change
of circumstances before the funds have been
actually paid over is of no more weight than
if they had been paid to the trustees and
been administered by them for a century before slavery was extinguished.
Neither the immediate purpose of the testator—the moral education of the people; nor
his ultimate object—to better the condition of
the African race in this country; has been
by the abolition of slavfully accomplished
under

ery.

Negro slavery was recognized by our law as
of the rights inseparable from
human nature; and tended to promote idleness, selfishness and tyranny in one part of
the community, a destruction of the domestic
relations and utter debasement in the other
part. The sentiment which would put an end
to it is the sentiment of justice, humanity
and charity, based upon moral duty, inspired
by the most familiar precepts of the Christian religion, and approved by the constitution of the commonwealth. The teaching and
diffusion of such a sentiment are not of temporary benefit or necessity, but of perpetual
obligation. Slavery may be abolished; but
to strengthen
and confirm the sentiment
which opposed it will continue to be useful
and desirable so long as selfishness, cruelty,
the lust of dominion, and indifference to the
rights of the weak, the poor and the ignorant,
have a place in the hearts of men. Looking
at the trust established by the fourth article
of this will as one for the moral education
of the people only, the case is within the
principle of those, already cited, in which
charities for the relief of leprosy and the
plague were held not to end with the disappearance of those diseases;
and is not essentially different from that of Attorney General V. Baliol College, in which a trust for the
education at Oxford of Scotch youths, to be
sent into Scotland to preach Episcopalianism
in the established church there, was applied
by Lords Somers and Hardwicke and their
successors to educate such youths, although,
by the change of faith and practice of the
Church of Scotland, the donor's ultimate object could no longer be accomplished.
The intention of Francis Jackson to benefit
the negro race appears not only in the leading clause of the fourth article, and in his
expression of a hope that his trustees might
receive the aid and the gifts of the friends
of the slave, but in the trust for the benefit
of fugitive slaves in the fifth article of the
will, to which, according to the principle established by the house of lords in the Case of
Betton's Charity, resort may be had to ascer^
tain his intent and tne fittest mode of carrying it out. The negroes, although emancipated, still stand in great need of assistance and
education.
Charities for the relief of the poor
have been often held to be well applied to
educate them and their children. Bishop of
an infraction

Hereford v. Adams, 7 Ves. 324; Wilkinsott
Malin, 2 Cromp. & J. 636, 2 Tyrw. 544;
Anderson v. Wrights of Glasgow, 12 L. T.
(N. S.) 807. The Case of Mico Charity is
directly to the point that a gift for the redemption of poor slaves may be appropriated,
after they have been emancipated by law, t*
educate them; and the reasons given by Lord
Cottenham for that decision apply with no
less force to those set free by the recent
amendment of the constitution in the United
States, than to those who were emancipated
by act of parliament in the West Indies.
The mode in which the funds bequeathed
by the fourth and fifth articles of the will
may be best applied to carry out in a lawful
manner the charitable intents and purposes
of the testator as nearly as possible must
be settled by a scheme to be framed by a
master and confirmed by the court before
the funds are paid over to the trustees. In
doing this, the court does not take the charity
out of the hands of the trustees, but only
declares the law which must be their guide
in its administi-ation. Shelf. Mortm. 651-654;
Boyle, Char. 214-218. The case is therefore
to be referred to a master, with liberty to
the attorney general and the trustees to submit schemes for his approval; and all further
directions are reserved until the coming in
of his report.
Case referred to a master.
V.

The case was then referred to John Codman, Esquire, a master in chancery for this
county, who, after notice to the trustees and
the attorney general, and hearing the parties,
made his report, the results of which were
approved by the attorney general; and upon
exceptions to which the case was argued by
W. Phillips for himself and other excepting
trustees, and by J. A. Andrew in support
of the master's report, before Gray, J., with
the agreement that he should consult the
whole court before entering a final decree.
No account was asked by any party of sums
already expended by the trustees.
As to the bequest in the fifth article, the
master reported that the unexpended balance
(amounting to $1049.90) was so small that it
was reasonable that it should be confined to a
limited territory;
and that it should therefore be applied by the trustees, in accordance
with their unanimous recommendation,
to the
use of necessitous persons of African descent
in the city of Boston and its vicinity.
This
scheme was approved and confirmed by the
court, with this addition: "Preference being
given to such as have escaped from slavery."
As to the sum bequeathed in the fourth article of the will, the master reported that a
portion had been expended by the trustees
before any question arose as to its validity;
and that but two schemes had been suggested to him for the appropriation of the residue,
namely, first, (which was approved by four
of the seven trustees who had accepted the
trust,) In part to the support of the Anti-
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Slavery Standard, and In part to the New
England Branch of the American Freedmen's
Union Commission; or, second, (which was
approved by the remaining trustees,) that the
whole should he applied to the last named object.
The master disapproved of the first of these
schemes;
and reported that the Anti-Slavery
Standard was a weekly newspaper published
in the city of Kew York with a circulation of
not more than three thousand copies, which
was established nearly thirty years ago for
the purpose of acting upon public opinion in
favor of the abolition of slavery; that in his
•opinion, since the abolition of slavery, and
the passage of the reconstruction acts of congress, "the support of a paper of such limit«d circulation as hardly to be self-sustaining
would do very little for the benefit of the colored people in their present status, and its
direct influence would be almost imperceptible on the welfare of that class most nearly
■corresponding to those whom the testator had
in view in making this bequest;" and that the
argument, that it was evidently the intention
of the testator to accomplish the object indicated in the fourth article of his will by
means of which a newspaper like this might
be considered an example, was answered by
the fact that the object for which these means
already accom•were to be used had been
The master returned
plished without them.
with his report a few numbers of the AntiSlavery Standard, (taken without selection as
they were given to him by the chairman of
the trustees,) by which it appeared that it was
In large part devoted to m-ging the passage of
laws securing to the freedmen equal political
rights with the whites, the keeping of the
southern states under military government,
the impeachment of the president, and other
political measures.
The master reported that he was unable to
devise any better plan than the second
that this mode of approscheme suggested;
priation was in his opinion most in accordance with the intention of the testator as ex-

109

pressed in the fourth article of the will, because the intention nearest to that of emancipating the slaves was by educating the
emancipated slaves to render them capable of
self-government; and this could best be done
by an organized society, expressly intended
and exactly fitted for this function, and which,
if the whole or any part of this fund was to
be applied to the direct education and support of the freedmen, was admitted at the
hearing before him to be the fittest channel
for the appropriation.
The master returned
with his report printed documents by which
it appeared that the object of the American
Freedmen's Union Commission, as stated in
its constitution, was "the relief, education and
elevation of the freedmen of the United
States, and to aid and cooperate with the people of the South, without distinction of race
or color, in the improvement of their condition, upon the basis of industry, education,
freedom and Christian morality;" and that
the New England and other branches of the
commission were now maintaining large numbers of teachers and schools for this purpose
throughout the southern states.
The master accordingly reported that what
remained of the fund bequeathed by the
fourth article of the will should be "ordered
to he paid over to the New England Branch
of the Freedmen's Union Commission, to be
employed and expended by them in promoting
the education, support and interests generally
of the freedmen (late siaves) in the states of
And this
this Union recently in rebellion."
scheme was by the opinion of the whole court
accepted and confirmed, modified only by directing the executor to pay the fund to the
trustees,
to be by them paid over at such
times and in such sums as they in their discretion might think fit to the treasurer ot the
branch commission; and by substituting for
the words "recently in rebelUon" the words
"in which slavery has been abolished, either
by the proclamation of the late President Lincoln or the amendment of the constitution."
Final decree accordingly.
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of New York.

February

7,

1888.

Appeal from general term, supreme court,
department.
Action by Mary Holland, Ellen Bagley,
Catherine Alcock, Ann Bagley, Thomas Bagley, and Mary Hanley, heirs at law and next
of kin of Thomas Gunning, deceased, against
Henry Alcock, impleaded with Frederick
Smyth, as executors and trustees under the
will of Thomas Gunning, to declare void the
residuary clause in such will because of the
Indefinite designation of the beneficiaries
therein. Judgment at special term for plaintiffs, and at general term for defendants.
Plaintiffs appeal.
Second

E. H. Benn, for appellants. I. Newton
Williams and David McClure, for respondents.

RAPALLO, J. The third clause of the testator's will is in the following words: "All
the rest, residue, and remainder of my estate I give and bequeath to my said executors, to be applied by them for the purpose
of having prayers offered in a Roman Catholic Church, to be by them selected, for the
repose of my soul, and the souls of my family, and also the souls of all others who
The validity of this
may be in purgatory."
clause is the question now presented for adjudication.
The action is brought by five
nieces and a nephew of the testator, who
claim to be his next of kin and heirs at law,
and, as such, entitled to his residuary estate
in case the disposition thereof attempted to
be made by the third clause of the will is
adjudged to be invalid.
The estate consists
wholly of personal property, and amounted
at the time of the testator's death, in 1882,
By the second
to about the sum of $28,000.
clause of his will the testator devised and
bequeathed all his estate, real and personal,
to his executors, in trust for the uses and
purposes set forth in the will, which were to
pay certain legacies, amounting in the aggregate to about $10,500, and to apply the residue as directed in the third clause, before
recited. That clause must therefore be regarded as creating, or attempting to create,
a trust of personal property for the purpose
The plaintiffs claim that the trust
specified.
thus attempted to be created is void; that as
to the residuary estate the testator died intestate; and that distribution thereof should
be made among the next of kin, etc.
The
defendant Alcock, one of the executors, demurred to the complaint.
At special term
the demurrer was overruled, and the plaintiffs had judgment.
On appeal to the general term the judgment was reversed, and
judgment was rendered in favor of the defendant Alcock, thus affirming the validity

of the third clause of the will. The plaintiffs now appeal.
Some of the points involved in the case
now before us were passed upon in the late
case of Gilman v. McArdle, 99 N. Y. 451, 2
N. B. 464. In that case the deceased had
in her life-time placed in the hands of the
defendant a sum of money, on his promise
to apply it to certain purposes during the
life-time of the deceased and of her husband, and after the death of both of them
to pay their funeral expenses, etc., and to
expend what should remain in proturing Roman Catholic masses to be said for the reThis court declined to
pose of their souls.
decide whether a valid trust had been created in respect to the surplus, there being
no ascertained or ascertainable beneficiary
who could enforce it; and the majority of
the court expressly reserved its opinion upon that question, disposing of the case upon the ground that a valid contract inter
vivos, to be performed after the death of
the promisee, had been established, that
there was nothing illegal in the purpose for
which the expenditure was contracted to be
made, and that there was no want of deflniteness in the duty assumed by the promisor; and we held that as there had been
no breach of the contract, but the promisor
was ready and willing to perform, he was
entitled, as against the legal representatives
of the promisee, to retain the consideration.
The point upon which the majority of the
court in the case last cited reserved its decision is now again presented. There is no
contract inter vivos, but the will expressly
bequeaths the fund in question to the executors, in trust for the purposes therein specified ; one of which is to apply the residuary
estate to the purpose of having prayers offered in a Roman Catholic Church for the
repose of the souls of the testator, of his
family, and of all others who may be in
purgatory.
It is claimed that this disposition contains all the elements of a valid
trust of personal property, that there are
definite and competent trustees, that the
purpose of the trust is lawful, and that it
is sufficiently definite to be capable of being
enforced by a court of equity, as the court
could decree the payment of the fund to a
Roman Catholic Church or Churches for the
purpose directed by the will. But, if all
this should be conceded, there is still one
important element lacking.
There is no
beneficiary in existence, or to come into existence, who is interested in, or can demand
the execution of, the trust.
No defined or
ascertainable living person has, or ever can
have, any temporal interest in its performance; nor Is any incorporate church designated so as to entitle it to claim any portion
The absence of a defined benof the fund.
eficiary is, as a general rule, a fatal objection to any attempt to create a valid trust.
It Is said by Wright, J., in Levy v. Levy, 33
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N. Y. 107, that, "if there is a single postulate of the common law established by an
unbroken line of decision, it is that a trust
without a certain beneficiary, who can claim
its enforcement, is void, whether good or
bad, wise or unwise."
It is only in regard
to the class of trusts known as "charitable"
that a different rule has ever prevailed in
equity in England, and still prevails in
some of our sister states.
Whether the
English doctrine of charitable uses and
trusts prevails in this state will be considIn all otlier cases the rule
ered hereafter.
as stated by Judge Wright is universally
recognized, both in law and in equity.
It is claimed that the trust now under review is not void according to the general rules
of law for want of a defined beneficiary, because the trust is for the pui-pose of having
prayers offered in a Roman Catholic Church
to be selected by the executors. It is contended that this is in effect a gift to such
Roman Catholic Church as the executors shall
select, inasmuch as tlie money to be expended
for the masses would, according to the usage,
be payable to the church or cliurches where
they were to be solemnized, and therefore,
as soon as the selection is made, the designated church or churches will be the beneficiary or beneficiaries, and entitled to the
payment; that the trust is therefore, in substance, to pay the fund to such Roman Catholic Church or Churches as the executors may
select; and that a duly-incorporated church,
capable of receiving the bequest,
must be
deemed to have been intended. Passing the
criticisms to which the assumptions contained
in this proposition are subject, and considering the trust as if it had been in form to pay
over the fund to such Roman Catholic Church
as the executors might select, to defray the
expense of offering prayers for the dead, the objection of indefiniteness in the beneficiary
would not be removed.
The case of Power v.
Cassidy, 79 N. Y. 602, is relied upon by the respondents as supporting their claim. In that
case the bequest was of a fund to the executors in trust, to be divided by them among
such Roman Catholic charities, institutions,
schools, or charities in the city of New York
as a majority of the executors should decide,
and in such proportions as they might think
proper.
The opinion of the court by Miller,
J., holds that giving full force and effect to
the rule that the object of the trust must be
certain and well defined; that the beneficiaries must be either named, or capable of being ascertained, within the rules of law applicable to such cases; and that the trusts
must be of such a nature that a court of
equity can direct their execution, and making
no exception in favor of charitable uses, —the
bequest should be upheld, as coming within
the general rule; that the clause designates
a certain class of objects of the testator's
bounty, to which he might have made a valid
direct bequest, and that by conferring power
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upon his executors to designate the organizations which should be entitled to participate,
and the proportion which each should take,
he did not impair the legality of the provision, so long as the organizations referred to
had an existence recognized by law, and were
capable of taking and could be ascertained;
that the evidence showed that at the time of
the execution of the will, and of the testator's
death, there were in the city of New York
incorporated institutions of the class referred
to in the will, and that a portion of these had
been designated
by a majority of the executors; that none but incorporated institutions
could lawfully have been selected, and that,
even if the executors had failed to make a
selection or apportionment, the court would
have had power to decree the execution
or
the trust, there being no difficulty in determining what institutions came within the
class described by the testator. It must be
observed that in the case cited the beneficiaries were confined to Roman Catholic institutions of a certain class in the city of New
York. These were necessarily limited in number. By 1 Rev. St. p. 734, § 97, it is provided
that a trust power does not cease to be imperative when the grantee has the right to
select any, and exclude others, of the persons
by
I designated as the objects of the trust;
section 99, that, when the terms of the power import that the estate or fund is to be
distributed between the persons designated
in such manner or proportions as the trustee of the power may think proper,
the
trustee may allot the whole to any one or
more of such persons, in exclusion of the
others; by section 100, that if the trustee of
a power, with the right of selection, shall die
leaving the power unexecuted, its execution
shall be decreed in equity for the benefit
equally of all the persons designated as objects of the trust; and by section 101, that
where a power in trust is created by will, and
the testator has omitted to designate
by
whom the power is to be exercised, its execution shall devolve on the court of chancery.
Regarding these provisions as declarations of
general rules applicable to all trast powers,
and governing trusts of personal as well as
real property, the decision in Power v. Cassidy in no manner infringes upon the rule
that the designation of a beneficiary, entitled
to enforce its execution, is essential to the
validity of a trust; and the only point as to
which the correctness of that decision is open
to any doubt is whether, in fact, the beneficiaries in that case were sufBciently defined
and capable of ascertainment to enable a
court of equity to enforce the trust in their
The view taken in respect to that
behalf.
point was certainly very liberal; but the
court has in subsequent cases repeatedly announced that the decision was not to be extended, and it is evident that, without a material extension, it cannot be made to cover
Here, if the church or
the present case.
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churches from among which the selection is
made are to be regarded as the beneficiaries, they are not limited, as in Power v.
Cassidy, to a Roman Catholic Church or
Churches in the city of New York, but include all the Roman Catholic Churches in the
No one church, or the churches of
world.
.any particular locality, can claim the benefit
of the bequest.
In this respect the case at
bar is analogous to that of Prichard v.
Thompson, 95 N. Y. 76, where the bequest
was of a sum of money to the executors, to
be distributed by them "among such incorporated societies organized under the laws of
the state of New York or the state of Maryland, having lawful authority to receive and
hold funds upon permanent trusts for charitable or educational uses," as the executors,
or the survivors of them, might select, and in
Th's
such sums as they might deto'mine.
bequest was held void because of the indefijiiteness of the designation of the beneficiaries.
The opinion was written by the
same learned judge who delivered the opinion in Power v. Cassidy, and by him distinguished from that case on the ground that in
Power V. Cassidy the class of beneficiaries
was specially designated and confined to the
limits of a single city, and to a single religious denomination, so that each one could
readily be ascertained, and each had an inherent right to apply to the court to sustain
And enforce the trust; while in the case at
bar every charitable and educational institution within two states was included.
This
case (Prichard v. Thompson) also establishes
that the power to the executors to select the
beneficiary or beneficiaries does not obviate
the objection of the omission of the testator
to designate them in the will, unless the per-sons or corporations from among whom the
selection is to be made are so defined and limited that a court of equity would have power
to enforce the execution of the trust, or, in
default of a selection by the trustee, to decree
jin equal distribution among all the beneficiaries.
This discussion has proceeded in
answer to the claim that the church or
churches where the masses were to be sol^■mnized were the intended objects of the testator's bounty, and the beneficiaries of the
trust; but the correctness of that position is
by no means conceded.
It is, however, not
necessary to discuss it. If the bequest had
tieen of a sum of money to an incorporated
Roman Catholic Church or Churches, duly
designated by the testator, and authorized by
law to receive such bequests, for the purpose
of the solemnization of masses, a different
-question would arise.
But such is not this
case.
The bequest is to the executors in
trust, to be by them applied for the purpose
-of having prayers offered in any Roman Cath•olic Church they may select.
It has been argued that the absence of a
beneficiary entitled to enforce the trust is
not fatal to its existence where the trustee is
competent and willing to execute it, and the
.to be

purpose is lawful and definite; that It is only
where the trustee resists the enforcement of
the trust that the question of the existence
of a beneficiary entitled to enforce it ariyes.
I have not found any case in which this question has been adjudicated, or the point has
been made, and it does not seem to be presented on this appeal.
The case now before
us arises on a demurrer by the defendant Alcock, one of the executors, to the complaint,
on the ground that it shows no right in the
The complamt alleges that the
plaintiffs.
defendant Alcock, together with Frederick
Smyth, were named as executors in the will;
that the defendant Alcock did not qualify,
and has never acted, as executor or as trustee of the alleged trust sought to be created
by the third clause, nor participated in any
form in carrying out the same; but that his
co-executor, Frederick Smyth, has taken possession of the whole estate, as such executor
and trustee. Smyth is not a party to this
appeal.
It comes up on the demurrer of Alcock alone, and there is nothing in the complaint to show that he is willing to execute
the trust; but, on the contrary, it shows that
he has in no manner acted, or qualified himBut, aside from these
self to act, therein.
considerations, I do not think that the validity or invalidity of the trust can depend upon
the will of the trustee. If the trust is valid,
he can be compelled to execute it; if invalid,
he stands, as to personal property undisposed
of by the will, as trustee for the next of kin,
and the equitable interest is vested in them
immediately on the death of the testator, subject only to the payment of his debts and the
expenses of administration.
When a trust is
attempted to be created without any beneficiary entitled to demand its enforcement, the
trustee would, if the trust property were in
his possession, have the power to hold it to
his own use without accountability to any
one, and contrary to the intention of the
donor, but for the principle that in such a
case a resulting trust attaches in favor of
whoever would, but for the alleged trust, be
equitably entitled to the property. This equitable title cannot on any sound principle be
made to depend upon the exercise by the trustee of an election whether he will or will not
execute the alleged trust.
In such a case
there is no trust, in the sense in which the
term is used in jurisprudence.
There is simply an honorary and imperfect obligation to
carry out the wishes of the donor, which the
alleged trustee cannot be compelled to perform, and which he has no right to perform
contrary to the wishes of those legally or equitably entitled to the property, or who have
succeeded to the title of the original donor.
The existence of a valid trust capable of enforcement is consequently essential to enable
one claiming to hold as trustee to withhold
the property from the legal representatives
of the alleged donor.
A merely nominal
trust, in the performance of which no ascertainable person has any interest, and which
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is to be performed or not as the person to
whom the money Is given thinks fit, has never been held to be sufficient for that purpose.
It Is contended, however, that charitable
uses and trusts are not subject to the genei'al rules of law upon this subject, and that
the bequest now under consideration is of
features of
that class. The distinguishing
this class of trusts, as administered in England from an early period, were that they
might be established through trustees, who
might consist either of individuals or a corporation; and, in the case of individual
trustees, they might hold in indefinite succession, and be self-perpetuating,
and the
funds might be devoted in perpetuity to the
charitable purposes indicated by the donor;
while private trusts were not permitted to
continue longer than a life or lives in being
and 21 years and a fraction
afterwards.
The persons to be benefited might consist of
a class, though the individual
members of
the class might be uncertain. The scheme
of the charity might be wanting in sufficient
deflniteness or details to admit of its practical
administration, and, in such cases, a court
of equity would order a reference to a master
in chancery to devise a scheme for its administration, which should as nearly as possible conform to the intentions of the founder of the charity; and thus was called into
operation what was known as the "cy-prgs
doctrine." These charitable trusts were regarded as matters of public concern, and
were enforceable by the attorney general,
although, In many cases, the court would
compel their performance without his intervention, at the instance of a town or parish,
or of Its inhabitants, or of an individual
of the class Intended to be benefited, such
as one of the poor or maimed, etc. In a comparatively recent case argued in this court,
many instances of ancient charities were cited which had been enforced by the court of
chancery in England, such as Cooke's Charity, decided A. D. 1552, whereby the testator
ordered the purchase of lands, and the erection of a free grammar school; Bond's Charity, decided A. D. 1553, in which the testator's will, dated in 1506, directed that there
should be established a Bede house at Bablock, and there should be built a chapel, and
therein one mass to be said on Sunday, and
therein to be ten poor men, and a woman to
dress their meat and drink,— the priest to be
a brother of Trinity guild and Corpus Christ!
guild, etc.; Howell's Charity, decided In
1557, whereby the testator directed his executors to provide a rent of 400 ducats yearly forever, to be appropriated each year to
promote the marriage of four orphan maidens, honest, and of good fame. This trust
appears to have been enforced In chancery
upon a bill filed by certain orphan maidens
In behalf of themselves and others. We
were also referi'ed to numerous other charities for the support of the poor, for erection of almshouses, hospitals, maintaining
HUTCH. BQ. JOB. — 8
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school-masters, keeping churches in repair,
and other similar purposes. In the case of
Bond's Charity, cited above, a license was
granted by King Henry VII., in 150S, to the
testator's son and others to grant lands to
support a priest to sing mass, and twelve
poor men and one woman to say prayers and
obsequies for the king, the brothers and sisters of the guild, and for their souls, and
especially for the soul of the testator, Thomas Bond, in the then newly-erected chapel
at Bablock. It appears that religious or
pious uses were, when the Roman Catholic
rehgion prevailed in England, recognized as
charities. In 1434, Henry Barton devised to
the rector of St. Mary's, and the church'-wardens, and their successors, certain lands, at
a perpetual rent, payable to the guild of
Corpus Christi, etc., so that said rector of
St. Mary's and his successors, or their parish priests, when they should say prayers in
the pulpit of the church, should pray for the
souls of Richard Barton, the testator's father,
of Dionesia, his mother, and for the souls
of their children, and all the faithful deceased, and, in case they should neglect to
do so for two days after the proper time,
tliat the master and wardens of said guilds,
etc., should levy a distress upon said lands for
12 pence by way of penalty, and retain such
distress until such prayers should be said.
This property appears to have been afterwards seized by the crown, under the statutes of chauntries (1 Edw. VI.), and granted
by Edward VI. to one Stapleton; but the
rector, etc., of St. Mary's having re-entered,
it was made to appear in a litigation between
them and the successors in interest of Stapleton that no prayer for souls had been made,
nor had the rents of the premises been devoted to any manner of superstitious use
within the space of six years and more next
before the first year of the reign of King
Edward VI., since which time the rents and
profits had been employed by the parson and
church-wardens of the parish in good uses
and purposes. The case was tried in the
22d and 23d Eliz., and the parish was allowed to retain the land for general charitable
purposes.
The purposes for which charities were established in England were so numerous and
varied, and the learning contained in the
books on that subject is so vast, that It
would be futile to attempt to go into it In
detail, or to do more than briefly refer to
their history, so far as Is necessary to determine whether the English doctrine of
charitable uses and trusts, as distinguished
from private trusts governed by the general
rules of law, still has any place in the jurisThe statute of 1
prudence of this state.
Edw. VI., A. D. 1547, known as the "Statute
of Chauntries," recited that a great part
of superstition and errors In Christian religion had been brought Into the minds of
men by reason of their ignorance of their
true and perfect salvation through the death
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of Jesns Christ, and by devising vain opinions of purgatory, and masses to be done
for tliose who are departed, which doctrine
is maintained by nothing more than by the
abuse of trentalles, chauntries, and other
provisions for the continuance of such blindness and ignorance; that the amendment
of the same, and converting them to good
and godly uses, such as the erection of grammar schools, the education of youth, and better provision for the poor, cannot in the present parliament conveniently be done, nor be
committed to any person than to the king,
who by the advice of his most prudent council can and will most wisely alter and dispose of the same.
It then recites the act of
37 Hen. VIII. for the dissolution of colleges,
chauntries, etc.. and enacts that all colleges,
free cliapels, and chauntries not in the actual
possession of the late or present king, (with
certain specified exceptions,)
and all their
lands and revenues, are declared to be in the
actual seizure and possession of the present
king, without oflSce found; and that all sums
of money, etc., which by any conveyance, wiU,
devise, etc., have been given or apijointed in
perpetuity towards the maintenance of priests,
anniversaries, or obits, be vested in the king.
Certain colleges, free chapels, and chauntries,
such as those within the universities of Oxford and Cambridge, and others specified in
the statute,
were exempted from its provisions; but the king ivas empowered to alter
the chauntries in the universities. In this manner property which had been devoted by the
donor to uses which had come to be regarded
as superstitions were, through the king, put
to charitable uses which were deemed lawful;
and this policy was carried out by many decrees of the court of chancery.
The statute
of 39 Eliz., A. D. 1597, authorized persons
owning estates in fee-simple dm'iug 20 years
next ensuing the passage of the act, by deed
enrolled
in the high court of chancery, to
found hospitals, houses of correction,
almshouses, etc., to have continuance for ever, and
place therein a head and members, and such
number of poor as they pleased;
and such
institutions were declared to be corporations,
with perpetual succession.
It will be observed that this was but a temporary act, which
gave power only for 20 years next ensuing its
passage, to found the chauntries mentioned.
This statute also contained a provision entitled "An act to reform deceits and breaches of
trust touching lands given to charitable uses,"
which recited that divers institutions had been
founded, some by the queen and her progenitors, and some by other godly and well-disposed people, for the charitable relief of poor,
aged, and impotent people, maimed soldiers,
schools of learning, orphans,
and for other
good, charitable, and lawful purposes and intents, and that lands and goods given for such
purposes
had been unlawfully converted
to
the lucre and gain of some few greedy and
covetous persons;
and then proceeds to provide for the issue of commissions out of chan-

cery to inquire into those wrongs, and decree
the observance of the trusts according to the
intent of the founders thereof. This statute
was followed by that of 43 Eliz. c. 4, "To redress the misemployment of lands, goods, and
stocks of money heretofore given to charitable
This act is known as the "Statute of
uses."
Charitable Uses," and was at one time, together with that of 39 Eliz., regarded as the
foundation of the law of charitable uses, and
of the jiu-isdiction of chancery in cases of
charities. But the reports of the record commission established in 1819 have disclosed that
the jurisdiction had been exercised, and charity laws administered, by the courts of chancery from a much earlier period.
The act,
however, throws light upon what were at the
time considered and recognized as charitable
uses, for they are enumerated
in the preamble as follows, viz.: The relief of the poor,
the maintenance of the sick and maimed soldiers and mariners, schools of learning, free
schools, and schools in universities; the repair of bridges, ports, havens, causeways,
churches, sea-banks, and highways; the education and preferment of orphans; the maintenance of houses of correction; the marriage of
poor maidens; the aid of young tradesmen,
handicraftsmen, and persons decayed; the relief or redemption of prisoners or captives;
the aid of poor persons in the payment of
taxes.
The act then provides for the issuing
of commissions by the lord chancellor of England or the chancellor of the duchy of Lancaster, and the redress of breaches of trust,
as in the statute 39 Eliz.
In this enumeration of charitable uses there is none which
would cover the present case; and indeed,
under the statute of chauntries and other statutes prohibiting superstitious uses, it would
not have been recognized m England as vaUd
as a charity or otherwise.
But assuming, as
perhaps we ought to assume, that before gifts
for the support of priests, chauntries, etc., came
to be regarded as superstitious uses, they were
within the principles of charity, and that they
became illegal only by virtue of the statutes
against superstitious uses; in this state,
where all religious beliefs, doctrines, and
forms of worship are free, so long as the public peace Is not disturbed, the ti-ust in question cannot be impeached on the ground that
the use to which the fund was attempted to
be devoted was a superstitious use. The efficacy of prayers for the dead is one of the
doctrines of the Roman Catholic Church, of
which the testator was a member; and those
professing that belief are entitled in law to
the same respect and protection in their religious observances thereof as those of aay
other denomination. These observances cannot be condemned by any court, as matter of
law, as superstitious, and the English statutes
against superstitious uses can have no effect
here.
Amend. Const. U. S. art. 1; Const. N.
Y. art. 1, § 3. If, in other respects, the hequest was by the law of England valid as a
"charitable" use, and the English doctrine of
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charitable uses prevails In this state, the objections to its validity on the ground of indefiniteness of the trust, perpetuity, and the
absence of an ascertainable beneficiary can be
otherwise, they must prevail, at
overcome;
least so far as relates to the absence of a beneficiary, which is sufficient to dispose of the
case without refennce to the other points.
We will therefore treat the bequest as a charitable use.
The principal cases in this state in which
the doctrine of charitable uses has been discussed are Williams v. Williams, 8 N. Y.
527; Owens v. Missionary Soc, 14 N. Y.
380; Beeliman v. Bonsor, 23 N. Y. 298;
Downing v. Marshall, Id. 366; Levy v. Levy,
33 N. Y. 97; Rose v. Rose (1863) 4 Abb. Dec.
108; Bascom v. Albertson,
34 N. Y. 584;
Burrlll V. Boardman, 43 N. Y. 254. These
cases were argued by counsel of eminent
ability, and in the arguments and opinions
display a depth of learning and thoroughness of research which render it useless to
attempt a discussion of the question here as
an original question, or to do more than
summarize the main points upon which the
arguments turned, and ascertain how the
case stands upon those authorities.
So lately as the case of Burrill v. Boardman, 43 N.
T. 254, the question was argued as still an
open one; and that case was decided on the
ground that the trust was valid without resorting to the doctrine of charitable uses.
Comstock, J., in a note to the eleventh edition of Kent's Commentaries (volume 4, p.
305, note 2), states that the essential requisites of a valid trust are (1) a sufficient expression of an intention to create a trust;
(2) a beneficiary who is ascertained, or capable of being ascertained; that the appointment or non-appointment of a trustee of the
legal estate is not material;
that if the
trust or beneficial purpose be well declared,
and if the beneficiary is a definite person or
corporation capable of taking, the law Itself
will fasten the trust upon him who has the
legal estate, whether the grantor, testator,
heir, or next of kin, as the case may be;
and that, outside of the domain of charitable uses, no definiteness of purpose will
sustain a trust if there be no ascertained
beneficiary who has a right to enforce it.
And in delivering the opinion of this court
in Beekman v. Bonsor, 23 N. Y. 310, the
same learned judge says that the joint authority of the cases of Williams v. Williams, 8 N. Y. 527, and Owens v. Missionary
Soc, 14 N. Y. 308, establishes the propositions (1) that a gift to charity is maintainable in this state if made to a competent
trustee, and If so defined that it can be executed, as made by the donor, by a judicial
decree, although it may be void, according
to general rules of law, for want of an ascertained beneficiary;
(2) that in other respects the rules of law applicable to charitable uses are within those which appertain to trusts in general; (3) that the cy-pr6s
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power which constitutes the peculiar feature
of the English system, and Is exercised In
determining gifts to charity where the donor has failed to define them, and In framing schemes of approximation near to or
from the donor's true design, Is unsuited to
our institutions, and has no existence in the
jurisprudence of this state on this subject.
But he declined to re-examine these cases,
as he concludes that the law of charities
could not be invoked in the case then under
consideration.
The same learned judge,
however. In the subsequent case of Bascom
V. Albertson, 34 N. Y. 584, in which he acted as counsel, reviewed at length the question whether the English law of charitable
uses prevailed to any extent whatever in
this state.
His argument was preserved in
print, and was used in Burrill v. Boardman,
43 N. Y. 254, and In that argument, referring to what he had said In his opinion in
Beekman v. Bonsor as to the proposition
that a gift to charities, if well defined, and
made to a competent trustee, was maintainable In this state, although it might be
void, according to general rules of law, for
want of an ascertained beneficiary, and to
the similar remark in his opinion in Downing V. Marshall, 23 N. Y. 382, characterizes
his own remarks in those two cases as a
most inconsiderate repetition, as a dictum,
of a proposition laid down by another judge;
calling attention to the fact that the repetition was a mere dictum, because In the
two cases in which it was made the trusts
were held void.
The case of Williams v. Williams, 8 N. Y.
524, Is the leading case In the court of last
resort of this state in support of the doctrine that the English law of charitable
uses Is In force in this state, and it fully
supports the proposition that it is. In that
case the testator after making a bequest to
an Incorporated church, bequeathed the sum
of $6,000 to Zophar B. Oakley and other Individual trustees, with power to perpetuate
their successors, as a perpetual fund for the
education of the children of the poor who
should be educated in the academy of the
village of Huntington, with directions to accumulate the fund up to a certain point,
and apply the income in perpetuity to the
education of the children whose parents'
The
names were not upon the tax-lists.
opinion was delivered by Denio, J., and concurred In by four of the other judges, three
The opinion held that
judges dissenting.
this bequest, by the general rules of law,
would be defective and void, as a conveyance in trust for the want of a cestui que
trust in whom the equitable title could vest,
and could be sustained only by force of that
peculiar system of law known in England
under the name of the "Law of Charitable
Uses;" that the objection that the bequest
assumed to create a perpetuity would also be
fatal If the Revised Statutes applied to gifts
for charitable purposes. But the learned
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judge held that according to the laws of
England as understood at the time of the
American Revolution, and as it still existed,
devises and bequests for the support of
charity or religion, though defective for
want of such a grantee or donee as the rules
of law required in other cases, would, when
not within the purview of the mortmain act,
be supported in the court of chancery; that
the law of charitable uses did not originate
in, and was not created by, the statute 43
Bliz. c. 4, but had been known and recognized and enforced before that statute, and
was ingrafted upon the common law, and
consequently was not abrogated by the repeal in this state of the statute 43 Eliz. in
1788 (Laws 1788, c. 46, § 37) ; that the provisions of the Revised Statutes did not affect
property given in perpetuity for religious or
charitable purposes; and that consequently
the bequest to Zophar B. Oakley and others,
in trust for the children of the poor, was
valid.
In Owens v. Missionary Soc, 14 N. T. 380,
the testator bequeathed the residue of his
estate to the "Methodist General Missionary
Society," an unincorporated association existing when the will was made, and when it
took effect, in 1834, but which, subsequent
to the testator's death, became incorporated.
In a suit between the incorporated society
and the next of kin of the testator, the bequest was held void, and that the next of
kin were entitled to the residue. Opinions
were delivered by Selden, 0., and Denio, J.
Judges A. S. Johnson, T. A. Johnson, Hubbard, and Wright concurred in the opinion
of Selden, J., which held that the bequest
was not valid as one made to the association for its own benefit, because of its incapacity to take; nor could it be sustained as
a charitable or religious use, as it was not
accompanied by any trust as to the applicaAlso that, where there
tion of the fund.
was no trustee competent to take, our court
of chancery had no jurisdiction to uphold a
trust for a charitable or religious purpose;
and it distinguished the case from Williams
V. Williams on the ground that there the bequest was to trustees competent to take. Although the tenor of the opinion is against
following the example of the English chancellors in applying a peculiar and partial
system of rules to the support of charitable
gifts. Judge Selden disavows the intention
of denying the power of courts of equity in
this state to enforce the execution of trusts
created for public and charitable purposes in
cases where the fund is given to a trustee
competent to take, and where the charitable
use is so far defined as to be capable of being specifically executed by the authority of
the court, even although no certain beneficiary other than the public at large may be
Denio, J., while reaffirming the
designated.
decision in Williams v. Williams, placed his
vote upon the ground that the trust was not
one which could be executed by the court

as a charitable use, the purposes of the society being "to diffuse more generally the
civilization,
blessings
of education,
and
Christianity throughout the United States
and elsewhere;" that although trusts in favor of education and religion had always
been considered charitable uges, and were
recognized as such in the statute of Elizabeth, the advancement of civilization generally was not classed among charities, and
the whole fund might be disposed of for purpromotive of universal civilization,
poses
which still would not be charitable objects
Six of the
in the understanding of the law.
judges were of opinion that the charity was
not suflBciently defined by the terms of the
will, and that the judgment in favor of the
next of kin should be affirmed on that
ground.
The next case in order Is Beekman v. BonIn that case the^mount
sor, 23 N. Y. 298.
to be given to the charitable purpose, as
well as the manner in which the fund was
to be applied, was left to the discretion of
They renounced, and it was
the executors.
held that the trust was incapable of execution, that the cy-prSs power, as exercised in
England In cases of charity, had no existence in this state, and that the next of kin
Numerous points
were entitled to the fund.
were discussed in the opinion, which was by
Comstock, J., and he there made the dictum,
which he afterwards recalled, that a gift of
charity which would be void, by the general
rules of law, for the want of an ascertained
beneficiary, will be upheld by the courts of
this state if the thing given was certain, if
there was a competent trustee to administer
the fund as directed, and if the charity itself
was precise and definite.
Downing v. Marshall, 23 N. Y. 366, held
that a devise and bequest to an unincorporated missionary society was void, on the
same grounds as In the case of Owens v.
Missionary Soc, supra.
Up to this time the doctrine of the case of
Williams v. Williams as to the validity of
trusts for charities, even in the absence of a
definite beneficiary, had been acquiesced in.
But in Levy v. Levy, 33 N. Y. 97, it was
vigorously assailed by Wright, J., who discussed the question anew whether the English doctrines of trust for charitable uses
That learned judge
were law in this state.
expressed a decided opinion that they were
not (page 105 et seq.); that that peculiar
system of jurisprudence proceeded in disregard of rules deemed elementary and fundamental in other limitations of property, in
upholding indefinite charitable gifts, by the
exercise of chancery powers and the royal
prerogative; that it was not the exercise of
the ordinary jurisdiction of chancery over
and
trusts, but a jurisdiction extended
by the prerogative of the
strengthened
crown and the statute of 43 Eliz. over public and indefinite uses defined In that statute
that even In England It liad
as "charities;"
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been deemed necessary to restrain and regu-

late by act of parliament the creation of
these Indefinite charitable trusts, by the statutes of mortmain and other restrictions, and
it cannot be supposed that the system was
deliberately retained in this state freed from
all legislative restriction.
He calls attention
to the fact that in 1788 the legislature of
this state repealed the statute of 43 Eliz.,
the statute against superstitious uses, and
the mortmain acts. That at that time it
that the law for the enforce■was supposed
ment of charitable trusts had its origin only
in the statute of Elizabeth; and argues that
the legislature of 1788, in thus sweeping
away all the great and distinctive landmarks of the English system, must have intended that the effect of the repeal should
be to abrogate the entire system of indetinite trusts, which were understood to be
supported by that statute alone; and that
the whole course of legislation in this state
indicates a policy not to introduce any system of public charities except through the
medium of corporate bodies. That in 1784
the general law for the incorporation of religious societies had been enacted, and that
before, and contemporaneously with, the repeal of the statute of Elizabeth and the statutes of mortmain, special acts incorporating
such societies were passed, and other acts
have been passed creating or authorizing
corporations for various religious and charitable purposes, in all of which are to be
found limitations upon the amount of property to be held by such societies; thus indicating a policy to confine within certain
limits the accumulation of property perpetually appropriated, even to charitable and religious objects. That the absolute repeal of
and of the mortthe statute of Elizabeth
main acts was wholly inconsistent with the
policy thus indicated, unless it was intended
to abrogate the whole law of charitable
uses as understood and enforced in England.
The opinion then refers to the course of legislation in this state following the repeal of
the English statutes authorizing corporations
for charitable, religious, literary, scientific,
and benevolent purposes, and in all cases
limiting the amount of property to be enjoyed by them. This legislation is claimed
to disclose a policy differing from the British system, and absolutely inconsistent with
the supposition that uses for public or indefinite objects, and of unlimited duration,
can be created and sustained without legislative sanction. Since the case of Williams
V. Williams, decided 35 years ago, there has
been no adjudged case in this court which
supports a charitable gift on the principles
enunciated by Judge Denio in pronouncing
that decision. Of course, this observation
applies only to the indefinite charity which
the case included, and not to the gift in
favor of a religious corporation.
After the decision of that case the struggle
in this court for the overthrow of charitable
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uses began in the case of Owens v. Missionary Soc, 14 N. Y. 380.
The opponents of
such trusts had for their justification the
repeal in 1788 in this state of all the BrAtish
statutes which upheld such trusts in England, and the substitution of a charity system maintained by our statute laws in the
form of corporate charters containing, by
legislative enactment, power to receive, hold,
and administer charitable gifts of every variety known in the practice of civilized communities and our statute of uses and trusts,
defining the trusts which may lawfully be
created. This statute has been held binding
on the courts, although, of course, it ceases
to operate when the legislature charters a
corporation for a charitable purpose, with
power to take and hold property in perpetuity for such purpose. From the case of
Owens V. Jlissionary Soc, 14 N. Y. 380,
through the cases of Downing v. Marshall,
23 N. Y. 366;
Levy v. Levy, 33 N. Y. 97;
Bascom v. Albertson, 34 N. Y. 584; Burrill
V. Boardman, 43 N. Y. 254; and Holmes v.
Mead, 52 N. Y. 332 (decided in 1873),— the
struggle was continued, and the announcement definitely made, in the latest of those
cases, that the controversy was closed by
the adoption of the principles enunciated in
the said last-mentioned case. In Williams
V. Williams, Judge Denio, whose great learning and ability are universally
acknowledged, maintained, as the basis of his conclusion in favor of charitable trusts as the
law of this state, that they came to us by
inheritance from our British ancestors, and
as part of our common law.
That iparticular
postulate being finally overthrown, and the
British statutes having been repealed at the
very origin of our state government, we
should be a civilized state without provision
for charity if we had not enacted other laws
for ourselves. But charity, as a great interest of civilization and Christianity, has
suffered no loss or diminution in the change
which has been made.
The law has been
simplified, and that is all. Instead of the
huge and complex system of England, for
many generations the fruitful source of litigation, we have substituted a policy which
offers the widest field for enlightened benevolence.
The proof of this is in the great
number of charitable institutions scattered
throughout the state.
It is not certain that
any political state or society in the world offers a better system of law for the encouragement of property limitations in favor of
religion and learning, for the relief of the
poor, the care of the insane, of the sick and
the maimed, and the relief of the destitute,
than our system of creating organized bodies
by the legislative power, and endowing them
with the legal capacity to hold property
which a private person or a private corporation has to receive and hold transfers of
Under this system, many doubtproperty.
ful and obscure questions disappear, and
give place to the more simple inquiry wheth-
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er the grantor or devisor of a fund designed

for charity Is competent to give; and wheth-

er the organized body is endowed by law
with capacity to receive, and to hold and
administer, the gift. In Williams v. Williams, supra, in maintaining a gift for pious
uses to an incorporated religious society,
Judge Denio assigned the reasons which
have been universally approved since that
tiLdie; and they are summed up by saying
that charitable limitations of property in
favor of corporations competent, by statute
law, to hold them, are valid or invalid on
the same grounds as other limitations of
property between natural persons, and are
referable to the general system of law which
governs in the ordinary transactions of man-

kind. From his reasoning in the other
branch of the case before him, it appears
that he had not reached the conclusion established in the later cases, namely, that
with us charity is found in our corporation
laws, general and special, which have been
extended so as to embrace the purposes heretofore known and recognized as charitable,
and which are continually
extending and
improving, so as to meet the new wants
which society in its progress may develop.
As the result of the foregoing views, the
judgment of the supreme court at general
term should be reversed, and that of the
special term affirmed.
All concur, except EARL, J., not voting.
Judgment accordingly.
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Crofoot

COOLEY, J. The facts in this case are
few and simple, and in regard to most of
them there is no dispute.
In the fall of
complainant resided in Bennington,
1854,
New York, upon a parcel of land which he
had purchased of the Holland
Land Company, and upon which he was then owing
about thirteen hundred dollars, which he
was unable to pay.
The company were demanding payment, and had sent an officer,
whether with legal process or simply as their
agent, we are not informed, to remove him
from the premises, when one Stillman Goodenough, complainant's brother-in-law,
intervened, and succeeded in obtaining two weeks'
time, in which to make some arrangement
if possible. Complainant seems to have been
quite discouraged, and put himself entirely
into the hands of Goodenough, telling him to
go on and make a saving for the family if
he could do so. Goodenough did go on as
agent
for complainant, and succeeded
in
making an arrangement with one Patchin,
then residing in Steuben county. New York,
to exchange the interest of complainant in
the Bennington land for an eighty-acre lot
owned by Patchin in Milford, Oakland counsigned some
Michigan.
Complainant
ty,
writing expressing his satisfaction with this
arrangement, and it would seem to have been
closed up at once, so far as complainant was
concerned, but the deed from Patchin was
executed at his home, and was not sent on
It does not
until some weeks afterwards.
distinctly appear that there was any understanding between complainant and Goodenough, as to who should be named as grantee in the deed from Patchin, but the deed,
when received, named Goodenough as grantee, and complainant does not appear to have
with it. He,
expressed
any dissatisfaction
however, took possession of the Milford land,
claiming it as his own, and has ever since
been in possession under the like claim, and
made valuable Improvements.
Stillman Goodenough, it appears, conveyed
the Milford land to his brother, John R.
Goodenough,
in 1855, on an understanding,
as he claims, that the title should still be
held for complainant, and there have been
several subsequent conveyances, until the legal title has become vested in the defendant,
who claims to be a grantee In good faith,
and for value. It is not claimed, however,
that defendant or any of the intermediate
grantees has or had any greater equities than
were possessed by Stillman Goodenough, and
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as the complainant's continuous possession
must be regarded as notice of his actual
rights (McKee v. Wilcox, 11 Mich. 358), we
need not consider the merits of any of the
alleged subsequent purchases.
The bill in this case avers that Stillman
Goodenough took the title to the Milford
land in his own name without the consent of
complainant, and in fraud of his rights; and
its purpose is to compel the defendant to release to the complainant the title which, it
is claimed, is held for him under an implied
or constructive trust. The defendant insists
that the conveyance to Stillman Goodenough
was made with the full approval of complainant, and that consequently under our
statute he is entitled to no relief.
As the consideration for the conveyance
to Stillman Goodenough was furnished by
complainant, there can be no doubt that at
the common law there would have been a resulting trust in complainant's favor. But
our statute provides that, "when a grant for
a valuable consideration shall be made to one
person, and the consideration therefor shall
be paid by another, no use or trust shall result in favor of the person by whom such
payment shall be made; but the title shall
vest in the person named as the alienee in
such conveyance, subject only" to a trust in
favor of creditors, when the effect would
otherwise be to defraud them: Comp. Laws,
§§ 2637, 2638.

This provision, however, must be understood as applicable only to those cases in
which the deed has assumed the form it has
by consent of the party furnishing the consideration. It has no application to a case
where one has taken a deed in his own name
in fraud of the rights of another, nor to a
case where, though no fraud was designed,
the conveyance has been made to some person other than the purchaser without his
consent.
The purpose is to preclude parties
from asserting equitable interests in land
where they must rest upon parol evidence,
in opposition to the written instruments of
title, which have been made with their consent and approval. If, therefore, it shall appear that complainant assented to the conveyance to Stillman Goodenough, without demanding or receiving any written declaration
or other evidence of a trust in his own favor,
no such trust can be declared, however clearly It may appear from the parol evidence
that the transaction was entered into for
his benefit, and that, between the parties,
it was understood that the title was to be
held in trust for him. If he has trusted
himself entirely to the good faith of Goodenough, and suffered an arrangement to rest
in parol which the statute declares shall be
evidenced by writing only, it will not be in
our power to relieve him even if we were
disposed so to do.
It has already been seen that there is no
of any understanding bedirect evidence
tween complainant and Goodenough as to

120

PliOPERTY IN EQUITY— TEUSTS;

was to be made the grantee in Patchin's
we must therefore see wbat legal
luferences are deducible from the situation of
the parties, or may fairly be drawn from the
facts whicli appear. The following facts, as
we have before said, are unquestioned: 1,
That in the arrangement Goodenough acted
as agent for complainant; 2, that he was intrusted with the whole management of the
negotiation with Patchin; and, 3, that it was
distinctly understood between him and complainant that the conveyance made by Patchin was to be for the benefit of complainant.
Supposing this to be the whole of their understanding, the duty of Goodenough was
plain. It was to have the conveyance made
directly to complainant, or, if made to himself for any other person, then to have a
trust in favor of complainant distinctly declared in the conveyance, so that it might be
legally enforced; and if he failed to have
made in proper form for the proconveyance
tection of complainant's interests, he would
have been chargeable with constructive
fraud, and a court of equity would have
given complainant the proper relief.
We cannot infer, in the absence of evidence to that effect, that complainant unGoodenough was to take the deed
derstood
to himself and without expressing therein
any trust in favor of complainant. The contrary is the only reasonable inference. When
it distinctly appeare that the conveyance was
to be for his benefit, we must suppose that
he expected it to be in such form that the
law would protect his enjoyment of the
premises under it. We cannot assume that
his agent, into whose hands he placed himself, was understood to be empowered to take
in a form which would defeat
conveyance
the very purpose of the arrangement, or that
complainant, without any occasion whatever,
so far as the evidence shows, was to trust
his interests for an indefinite period solely
to the continued good will, good faith, and
sense of honor and justice of the agent who
was negotiating for him.
Goodenough testifies that after the arrangement with Patchin was agreed upon, complainant was informed of it, and expressed
his satisfaction. But he does not state that
■n-lio

deed, and

complainant was then told to whom the deed
was to be made, and we have no reason to
infer that the information went any further
than that an even exchange was to be made
of the Bennington interest for the MUford
land; but after the deed was made by Patchin, it was shown to complainant, and he
read it and made no objection, and this is
claimed to be very conclusive evidence that it
was in accordance with his expectation and
Of this evidence it is to be observed,
desire.
that if complainant had not previously assented, this failure to object to the deed
after it had been made, could not operate as
If a constructive
a waiver of his rights.
trust existed in his favor when the deed was
first taken, by reason of its being taken in
Goodenough's name, without his consent, he
was under no such obligation to assert his
rights immediately on learning the facts, as
to be baiTed of his equities by failure to do
so.
An inference of assent may be drawn
from his silence, but there is nothing in the
case in the nature of an estoppel.
And we think any such inference of assent
Goodenough had
is not very conclusive.
been giving his services to complainant, and
though he had taken the deed in his own
name, he had evinced no disposition to appropriate the property. He allowed complainant to take possession and appropriate the
account. His possession
profits
without
would preclude any bona fide purchase by
strangers, and if we suppose complainant to
be fully aware of his legal rights, we must
assume that he Icnew he had nothing to
gain or lose by demanding or failing to demand an immediate conveyance. His silence,
consequently, after the transaction
was completed does not seem to us such evidence of previous assent as to warrant our
finding that an understanding Is proved that
the arrangement Goodenough was engaged
to make for the benefit of complainant,
might be put in such form as to Inure exclusively to the benefit of Goodenough himself.
After careful consideration of this record,
we are of opinion that the decree was correct, and that it should be affirmed.
The other justices concurred.
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DYER
2 Oox,

V.

Court of Chancery.

In

DYER.

Ch. 92.

Nov. 27, 1788.

certain copylaold premises Lolden
of the manor of Heytesbury, in the county
of Wilts, were granted by the lord, according to the custom of that manor, to Simon
Dyer (the plaintiff's father), and Mary, his
wife, and the defendant William (his other
son), to take in succession for their lives,
and to the longest liver of them. The purchase money was paid by Simon Dyer, the
father. He survived his wife, and lived until 1785, and then died, having made his
will, and thereby devised all his interest in
these copyhold premises (amongst others) to
the plaintiff, his younger son. The present
bill stated tliese circumstances, and insisted
that the whole purchase money being paid
by the father, although, by the form of the
grant, the wife and the defendant had the
legal interest in the premises for their lives
in succession, yet in a court of equity they'
were but trestees for the father, and the bill
therefore prayed that the plaintiff, as devisee
of tbe father, might be quieted in the possession of the premises during the life of the
defendant.
The defendant insisted that the insertion
of bis name in the grant operated as an advancement to him from his father to the extent of the legal interest thereby given to
him. And this was the whole question in
the cause.
This case was very fully argued
by Mr. Solicitor General and Ainge for plaintiff, and by Burton & Morris, for defendant The following cases were cited, and
very particularly commented on: Smith v.
Baker, 1 Atk. 385; Taylor v. Taylor, Id. 386;
Jlumma v. JIunlma, 2 Vern. 19; Howe v.
Howe, 1 Vern. 415; Anon., 1 Freem. Ch. 123;
Benger v. Drew, 1 P. Wms. 781; Dickinson
V. Shaw, before the lords commissioners in
before Sir T.
1770; Bedwell
v. Froome,
Sewell, on the 10th May, 1T7S; Bow v. Bowden before Sir L. Kenyon, siting for the lord
chancellor; Crisp v. Pratt, Cro. Car. 549;
Scroope v. Scroope, 1 Ch. Cas. 27; Elliot v.
Elliot, 2 Ch. Cas. 231; Ebrand v. Dancer, Id.
2G; Kingdon v. Bridges, 2 Vern. 67; Back
V. Andrew, Id. 120; liundle v. Bundle, Id.
264; Lamplugh v. Lamplugh, 1 P. Wms.
Stileman v. Ashdown, 2 Atk. 480; Pole v.
Pole, 1 Ves. Sr. 76.
1737

Ill;

LOBD CHIEF BABON, after directing the
cause to stand over for a few days, delivered
the judgment

of the court.

Tlie question between the parties in this
cause is whether the defendant is to be
considered as a trustee for his father in re-

of his succession to the legal interest
of the copyhold premises in question, and
whether the plaintiff, as representative of
the father, is now entitled to the benefit of
intimated my opinion of the
that trust.
question on the hearing of the cause, and 1
spect

I
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then Indeed entertained very little doubt
upon the rule of a court of equity, as applied to this subject; but as so many cases
have been cited, some of which are not in.
print, we thought it convenient to take an
opportunity of looking more fully into them,,
in order that the ground of our decision may
be put in as clear a light as possible, especially in a case in which so great a difference of opinion seems to have prevailed at
the bar. And I have met with a case in addition to those cited, which is that of Rumboll V. BumboU, 2 Eden, 15, on the 20th,
April, 1761. The clear result of all the cases,
without a single exception, is that the trust
of a legal estate, whether freehold, copyhold,,
or leasehold; whether taken in the namesof the purchasers and others jointly, or in
the name of others without that of the purchaser; whether in one name or several;,
whether jointly or successive,—results to the
man who advances the purchase money.
Tills is a general proposition, supported byall the cases, and there is nothing to contradict it; and it goes on a strict analogy
to the rule of the common law that, where a
feoffment is made without consideration, the
use results to the feoft'er. It is the established doctrine of a court of equity that thisresulting trust may be rebutted by circumThe cases go one step
stances in evidence.
further, and prove the circumstance of one ormore of the nominees, being a child or children of the purchaser, is to operate by rebutting the resulting trust; and it has been
determined in so many cases that the nominee, being a child, shall have such operation
as a circumstance of evidence, that we
should be disturbing landmarks if we suffered either of these propositions to be called
in question, namely, that such circumstance
shall rebut the resulting trust, and that it
shall do so as a circumstance of evidence.
I think it would have been a more simple
doctrine if the children had been considered
as purchasers for a valuable consideration.
Natural love and affection raised a use at
common law. Surely, then, it will rebut a
trust resulting to the father. This way of
considering it would have shut out all thecircumstances of evidence which have found
their way into many of the cases, and would
have prevented some very nice distinctions,.
and not very easy to be understood. Considering it as a circumstance of evidence,
there must be, of course, evidence admitted
on the other side. Thus it was resolved into
a question of intent, which was getting int»
a very wide sea, without very certain guides.
In the most simple case of all, which is that
of a father purchasing in the name of his
son, it is said that this shews the father intended an advancement, and therefore the
resulting trust is rebutted; but then a circumstance is added to this, namely, that
the son happened to be provided for. Then
the question is, did the father intend to advance a son already provided for? Lord Not-
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tingham could not get over this, and he
ruled that in such a case the resulting trust
was not rebutted; and in Pole v. Pole, 1
Ves. Sr. 76, Lord Hardwicke thought so too;
and yet the rule in a court of equity as recognized in other cases is that the father is
the only judge as to the question of a son's
therefore, of
provision. That distinction,
the son being provided fpr or not, is not
very solidly taken or uniformly adhered to.
It is then said that a purchase in the name
of a son is a prima facie advancement, and,
indeed, it seems difficult to put it in any
way. In some of the cases some circumstances have appeared which go pretty much
against that presumption, as where the father
has entered and kept possession, and taken
the rents; or where he has surrendered or
ilevised the estate; or where the son has
given receipts in the name of the father.
The answer given is that the father took the
rents as guardian of his son. Now, would
the court sustain a bill by the son against
should think it
the father for these rents?
pretty difficult to succeed in such a bill. As
to the surrender and devise, it is answered
that these are subsequent acts; whereas the
intention of the father in taking the purchase in the son's name must be proved by
acts; yet these are pretty
•concomitant
strong acts of ownership, and assert the
right, and coincide with the possession and
enjoyment. As to the son's giving receipts
In the name of the father, it is said that, the
son being under age, he could not give receipts in any other manner; but I own this
reasoning does not satisfy me. In the more
complicated cases, where the life of the son
is one of the lives to take in succession, other
■distinctions are taken. If the custom of the
manor be that the first taker might surren•der the whole lease, that shall make the
other lessees trustees for him; but this custom operates on the legal estate, not on
the equitable interest; and therefore this is
not a very solid argument. When the leasees are to take successive, it is said that,
as the father cannot take the whole in his
own name, but must insert other names in
the lease, then the children shall be trustees
for the father; and to be sure, if the circumstance of a child being the nominee is
not decisive the other way, there is a great
deal of weight in this observation. There
may be many prudential reasons for putting
in the life of a child in preference to that
of any other person; and if in that case it
is to be collected from circumstances whether an advancement was meant, it will be
•difficult to find such as will support that
idea. To be sure, taking the estate In the
name of the child, which the father might
have taken in his own, affords a strong argument of such an intent; but where the
estate must necessarily be taken to him in
succession, the inference is very different.
These are the difficulties which occur from
considering the purchase in the son's name

I

as a circumstance of evidence only. Now,
were once laid down that the son was
to be taken as a purchaser for a valuable
consideration, all these matter of presumption would be avoided.
It must be admitted that the case of Dickinson V. Shaw is a case very strong to support the present plaintiff's claim. That came
on in chancery, on 22d May, 1770. "A copyhold was granted to three lives to take in
succession,
the father, son, and daughter.
The father paid the fine.
There was no
custom stated. The question was whether
the daughter and her husband were trustees
during the life of the son, who survived
the father. At the time of the purchase the
son was nine and the daughter seven years
old. It appeared that the father had leased
the premises from three years to three years
to the extent of nine years. On this case
Lords Commissioners
Smythe and Aston
were of opinion that, as the father had paid
the purchase money, the children were trustees for him." To the note I have of this
case it is added that this determination was
contrary to the general opinion of the bar,
and also to a case of Taylor v. Alston, in
this court. In Dickinson v. Shaw there was
some little evidence to assist the idea of its
being a trust, namely, that of the leases
made by the father. If that made an ingredient in the determination, then that case
is not quite in point to the present; but I
rather think that the meaning of the court
was that the burthen of proof laid on the
child; and that the cases which went the
other way were only those in which the
estate was entirely purchased in the name
of the children. If so, they certainly were
not quite correct in that idea, for there had
been cases in which the estates had been
taken in the names of the father and son.
I have been favoured with a note of Rumboll V. Rumboll, before Lord Keeper Henley
on the 20th April, 1761, where a copyhold
was taken for three lives in succession, the
father and two sons. The father paid the
fine, and the custom was that the first taker
might dispose of the whole estate (and his
lordship then stated that case fully). Now,
this case does not amount to more than an
opinion of Lord Keeper Henley, but he
agreed with me in considering a child as
a purchaser for good consideration of an
estate bought by the father in his name,
though a trust would result as against a
stranger. It has been supposed that the
case of Taylor v. Alston in this court denied
the authority of Dickinson v. Shaw. That
cause was heard before Lord Chief Baron
Smythei myself, and Mr. Baron Burland,
and was the case of an uncle purchasing
in the names of himself and a nephew and
niece.
It was decided in favour of the nephew and niece, not on any general idea of
their taking as relations, but on the result
of much parol evidence, which was admitted on both sides, and the equity on the
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side of the nominees was thought to preLord Kenyon was in that cause,
ponderate.
and his argument went solely on the weight
Indeed, as far as the
of the parol evidence.

circumstance of the custom of the first takit was a strong case
However, the court
determined the other way on the parol evidence. That case, therefore, is not material.
Another case has been mentioned, which is
not in print, and which was thought to be
materially applicable to this (Bedwell v.
Froome, before Sir T. Sewell) ; but that was
materially distinguishable from the present.
As far as the general doctrine went, it went
against the opinion of the lords commisHis honour there held that the copysioners.
holds were part of the testator's personal
estate, for that was not a purchase in the
name of the daughter. She was not to have
It was only a contract to
the legal estate.
add the daughter's life in a new lease to
be granted to the father himself. There could
be no question about her being a trustee,
for it was as a freehold in him lor his
daughter's life. But in the course of the
argument his honour stated the common
principles as applied to the present case,
and ended by saying that, as between father
and chUd, the natural presumption was that
The anonymous
a provision was meant.
case in 1 Freem. Ch. 123, corresponds very
much with the doctrine laid down by Sir
T. Sewell, and it observes that an advancement to a chUd is considered as done for
valuable consideration, not only against the
Kingdon v.
father,
but against creditors.
Bridges, 2 Vem. 67, is a strong case to this
point,— that is, the valuable nature of the
consideration arising on a provision made
for a wife or for a child; for there the question arose as against creditors.
I do not find that there are in print more
than three cases which respect copyholds
where the grant is to take successive,— Rundie V. Rundle, 2 Vern. 264s which was a case
perfectly clear; Benger v. Drew, 1 P. Wms.
781, where the purchase was made partly
with the wife's money; and Smith v. Baker,
1 Atk. 385, where the general doctrine as
applied to strangers was recognized; but the
er's right to suiTender,
In favom* of a trust.
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case turned on the question whether the interest was well devised.
Therefore, as far
as respects this particular case, Dickinson
V. Shaw is the only case quite in point; and
then the question is whether that case is
to be abided by. With great reverence to

the memory of those two judges who decided
it, we think that case cannot be followed;
that it has not stood the test of time, or the
opinion of learned men; and Lord Kenyon
has certainly intimated his opinion agamst
it. On examination of its principles, they
seem to rest on too narrow a foundation,
namely, that the inference of a provision
b'iiug Intended did not arise, because the
purchase could not have been taken wholly
in the name of the purchaser. This, we
think, is not sufficient to turn the presumption against the child. If it is meant to
be a trust, the purchaser must shew that
intention by a declaration of trust; and we
do not think it right to doubt whether an
estate in succession is to be considered as
an advancement, when a moiety of an estate in possession certainly would be so.
If we were to enter into all the reasons that
might possibly influence the mind of the
purchaser, many might perhaps occur in
every case upon which it might be argued
that an advancement was not intended. And
I own it is not a very prudent conduct of
a man just married to tie up his property
for one child, and preclude himself from
providing for the rest of his family. But
this applies equally in case of a purchase
in the name of the child only, yet that case
is admitted to be an advancement; indeed,
if anything, the latter case is rather the
strongest, for there it must be confided to
one child only. We think, therefore, that
these reasons partake of too great a degree
of refinement, and should not prevail against
a rule of property which is so weU established as to become a landmark, and which,
whether right or wrong, should be carried
throughout
This bill must therefore be dismissed; but,
after stating that the only case in point on
the subject is against om- present opinion,
it certainly will be proper to dismiss it without costs.
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OCEAN BANK OF NEW YORK
COTT.
(46 N. Y. 12.)

v.

OL-

Court of Appeals of New York. Sept. 2, 1871.
Appeal from judgment of the general term
of the First department, reversing an order
of the special term overruling demurrer to
plaintiff's reply and sustaining demurrer to
the fourth and fifth counts of defendant's answer.
This action is in the nature of a creditors'
bill on a judgment recovered by the plaintiff
against the defendant, Cornelius Olcott, on
the 15th of April, 1861. And the allegations
in the complaint are that since the judgment
said defendant has paid, of his own moneys,
for certain real estate, the conveyance of
which was taken by and in the name of the
defendant, Kate G. Olcott, the wife of the
other defendant, in fraud of his creditors.
The answer denies all these allegations of
fraud, and sets up the defence that since the
judgment, and before this action was commenced, the defendant, Cornelius Olcott, obtained a discharge in bankruptcy, under the
act of congress of 1867, and was thereby fully
discharged from all his debts, the aforesaid
judgment included.
The plaintiff replied to the defence of the
discharge in bankruptcy, alleging that said
discharge was fraudulently obtained, and setting forth the frauds complained of.
The defendant demurred to the reply that
it does not state facts sufficient to constitute
a reply.

P. J. Gage, for appellant.
ley, for respondent.

Richard H. Hunt-

CHURCH, C. J. The two principal questions in this case are: 1. Whether a certificate of discharge in bankruptcy, issued
under the bankrupt act of 1867, can be impeached in a state court, on the ground that
it was improperly granted? and, 2. Whether
the plaintiff can enforce the judgment, against
the property conveyed to the defendant, Kate
G. Olcott, wife of the other defendant, Cornelius Olcott, notwithstanding his discharge
in bankruptcy?
The constitution of the United States confers upon congress power to establish uniform laws on the subject of bankruptcies
throughout the United States.
This, like all
other powers, is exclusive when exercised by
By the thirty-fourth section of the
congress.
bankrupt act of 1867, a mode of attacking
the discharge is prescribed in the court wiiich
issued it, on the ground that it was fraudulently obtained. A creditor therefore seeking to invalidate the discharge for that reason, must pursue the remedy prescribed in
the act. Otherwise the certificate is declared
to be "conclusive evidence" in favor of such
bankrupt of the fact, and the regularity of
the discharge. It follows that neither in any
other mode, nor in any other court can the

discharge be questioned, on the ground that
it was improperly granted. Besides the plaintiffs have alleged in the reply, that they have
made application to the United States court
to set aside the discharge for the frauds alleged to invalldiate it in this case, and if the
state court should entertain concurrent jurisdiction to try the' same questions, a conflict
of judgment and authority might result in a
case clearly vyithin the cognizance of the federal courts. In this respect the act of 1867
is unlike the act of 1841, which contained no
provision for setting aside the discharge, but
permitted its impeachment whenever it was
We must therefore
interposed as a defense.
regard the discharge as valid for the purposes
of this action.
The second point represents the important
question in the case. It comes up on demurrer to the reply, and the plaintiff seeks
to attack the answer, setting up the discharge,
on the ground that it constitutes no defense
to the action. In determining this question,
we must take the allegations in the compa nt
as true. It is alleged in substance that after
the plaintiff's debt was contracted, the defendant, Cornelius Olcott, purchased and paid
the consideration for a large quantity of real
estate, which was conveyed to his wife, and
which by this action, the plaintiffs seek to
reach, for the purpose of satisfying their demand. Judgment was obtained against Olcott before the bankrupt discharge was obtained, but this action was not commenced
until after that time. A discharge in bankruptcy extinguishes the debt against the
bankrupt. The judgment becomes extinguished, and the demands upon which it was rendered.
Ruckman v. Cowell, 1 N. Y. 505; Depuy V. Swart, 3 Wend. l.>j; Baker v. Wheaton, 5 Mass. 509. In the language of the act,
the discharge releases "the bankrupt from
all debts, claims, liabilities and demands
which were or might have been proved against
his estate in bankruptcy, and may be pleaded
■* * *
as a full and complete bar to all suits
brought on any such debts, claims, liabilities
or demands."
It is claimed by the plaintiffs, that as creditors they had, by virtue of the fifty-first and
fifty-second sections of the statute of uses
and trusts, a lien upon the property held by
the wife, the consideration for which was
paid by the debtor, and that such lien existed at the time the discharge was granted and
was not affected by it.
Prior to the Revised Statutes, where the
consideration for land was paid by one person, and the land was conveyed to another,
a trust resulted to the person paying the consideration, and the interest of such person
might be taken and sold on execution, and
the legal title thereby transferred to the pur1 Rev. St 74; Guthrie v. Gardner,
chaser.
19 Wend. 414; Jackson v. Walker, 4 Wend.
462.
The Revised Statutes changed this rule,
by providing in the fifty-first section that no
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use or trust shall result in favor of the person
by whom the payment is made, but that the

title shall vest in the person named as alienee
in such conveyance, subject only to the provisions of section 52, which declares that
every such conveyance "shall be presumed
fraudulent as against the creditors, at the
time, of the person paying the consideration,
and that when a fraudulent intent is not disproved, a trust shall result in favor of such
creditors to the extent that may be necessary
to satisfy their just demands." This change
was probably made to prevent an evasion of
the general policy of the statute prohibiting
trusts, except for a few specified purposes.
It is obvious that the interest or right, or
whatever it may be termed, secured to creditors by this statute, is an equitable interest,
enforceable only in equity. A trust results,
not of the whole property, but suflBcient only
to satisfy the just claims of creditors; not of
one creditor only, but of all creditors. Except as against creditors, the title is perfect
in the grantee, and as against them it is perfect, if the grantee can disprove a fraudulent
intent. The rights of both creditors and grantee can only be properly adjusted and enforced, in a proceeding in equity, where all
interested persons can be made parties, and
a sale and proper distribution of the proceeds
can be made. That this is an equitable and
not a legal interest, to be enforced in a court
of equity, was decided in this court in Garfield V. Hatmaker, 15 N. Y. 475.
The bankrupt act preserves the rights of
creditors by mortgage, pledge or other lien
upon the property of the bankrupt, and the
assignee takes the property subject to it (sections 14, 20), and of course a valid lien against
the property of a third person would not be
affected by the discharge.
Although there may be some apparent confusion from the use of terms, I do not think
the interest of the creditors constitutes a
lien, within the meaning of the bankrupt
act; nor in any such legal sense as to give
creditors a priority, except by means of the
usual equitable remedies. A lien is not a
property in the thing itself, nor does it constitute a mere right of action for the thing.
It more properly constitutes a charge upon
the thing. 1 Story, Eq. Jur. § 506; 1 Burrill,
Law Diet. tit. "Lien." In some general sense
creditors have an equitable lien upon the
property thus situated. So they would have,
if a general liability instead of a resulting
trust had been declared. So debts are an equitable lien upon property fraudulently transferred by a debtor; and it may be said that
every debtor is a trustee for his creditors and
bound to use his property for their benefit,
and that creditors have an equitable lien upon
the property of the debtor. But in all these
cases the usual remedies are to be pursued
to create and enforce the lien before a specific charge constituting an incumbrance is created. There is no mystery in the term "re-
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sulting trust." After adopting the fifty-first
It was indispensable to make some
provision to preserve the rights of creditors,
otherwise the grantee w6uld have held the
title absolutely against creditors and all others. Hence the fifty-second section was adopted, which placed the property in the same
relation to creditors as it would have been
if the debtor himself had fraudulently ti'ansferred it, and the words used were appropriate for that purpose. The object of the
statute was to cut off all interest in the pei-son paying the consideration, and then to declare property liable for his debts; but this
liability can only be enforced in the usual
mode. A creditor at large cannot enforce the
liability without a preliminary judgment and
execution. When the legislature transformed
this from a legal into an equitable interest,
we must presume that they intended to apply
equitable rules and principles existing at the
time for its enforcement. One of them is
that before the equitable interests of a debtor
can be reached in equity all available legal
remedies must be exhausted. It is not necessary to hold that such an action is in
strictness a creditor's bill, and that jurisdiction depends upon a technical compliance
with the statute. The general powers of a
court of equity over trusts and frauds may
be conceded as sufficient to confer jurisdiction, but this concession does not dispense
with the rule of equity which existed prior
to and independently of the statute, that
creditors must exhaust available, legal remedies before resorting to courts of e(juity to
reach equitable interests. In Beck v. Burdett, 1 Paige, 305, the chancellor laid down
the rule of equity established before the Revised Statutes, as follows: "There are two
classes
of cases where a plaintiff is permitted to come into this court for relief after
he has proceeded to judgment and execution
at law, without obtaining satisfaction of his
In one case the issuing of an execudebt.
tion gives to the plaintife a lien upon the
property; but he is compelled to come here
for the purpose of removing some obstruction, fraudulently or inequitably interposed,
In the
to prevent a sale on the execution.
other, .the plaintiff comes here to obtain, satisfaction of his debt, out of property which
cannot be reached by execution at law. In the
latter case, his right to relief here depends
upon the fact of his having exhausted his
legal remedies without being able to obtain
satisfaction of his judgment." Wiggins v.
Armstrong, 2 Johns. Ch. 144, 283; BrinkerhofC V. Brown, 4 Johns. Ch. 671, and cases
there cited.
The foundation of courts of equity is to
exercise jurisdiction "in cases of rights recognized and protected by municipal jurisprudence, where a plain, adequate and complete
1
remedy cannot be had in courts of law."
Story, Eq. Jur. § 33. Legal remedies are the
cheapest and most expeditious for creditors,
section,
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and in this class of cases they protect both
creditor and the person holding the title.
As between the grantor and debtor, the latter is bound, both in law and equity, to pay
his debts from other property if he has it;
and the dictates of propriety, as well as the
established rules of equity, require that resort should in the first instance be had to
such other property, if it can be reached by
the ordinary process of law. This question
is only pertinent in this case, as an argument
to elucidate the nature of the interest of
creditors under this statute. Although the
indorsement of the execution "nulla bona"
was not filed, it was actually made, which,
with the other facts alleged, may be regarded
a substantial compliance with the equity rule
referred to. But neither the judgment nor
execution constituted a lien upon equitable
Interests. The commencement of the equitable action and the filing of the lis pendens
This is well
was necessary for that purpose.
settled in analogous cases. In Edgell v. Haywood, 3 Atk. 357, Lord Chancellor Hardwicke
held that a bona fide assignment of such
property after Judgment and execution would
a bill
be valid, and added: "But after
brought, and a lis pendens created, as to this
thing, such assignment could not prevaU."
Weed V. Pierce, 9 Cow. 722; Coming v.
White, 2 Paige, 567; Spader v. Davis, 5 Johns.
Ch. 280; Edmeston v. Lyde, 1 Paige, 687.
Judge Story lays down the general rule that
"courts will also enforce the security of a
judgment creditor against the equitable interest in the freehold estate of his debtor,
treating the judgment as in the nature of a
lien upon such equitable interest. But in all
cases of this sort, the judgment creditor
must have pursued the same steps as he
would have been obliged to do to perfect his
lien, if the estate had been legal." Story, Eq.
Jur. § 1216; Neate v. Duke of Marlborough,
3 Mylne & C. 407, 415.
The nature of the interest of creditors under this statute, and the remedy to enforce
such interest, have not been definitely settled by the courts of this state. Brewster v.
Power, 10 Paige, 562, was a case where the
only point involved, and the only one decided, was whether the plaintiff was and
must be a creditor at the time of the conveyance, in order to avail himself of the interest
secured to creditors under the statute. The
chancellor dismissed the bill, but in the
course of his opinion, made the following remark: "I am not prepared to say that a
judgment for such a debt would not create
a preferable lien in equity upon such real
property, except as against a purchaser for a
valuable consideration."
In McCartney v. Bostwick, 32 N. Y. 53, the
plaintiff had prosecuted the defendant to
judgment and execution in Minnesota, where
he resided, and then commenced
an action
In this state, to reach property which had
been paid for by the debtor and transferred
to his wife.

I

infer from the opinions that the court declined to decide whether in such a case it
was necessary to exhaust the legal remedies.
At all events, such is the most favorable construction of the case for the plaintiffs.
Porter, J., who delivered one of the opinions,
said: "The case presented being one of pure
trust, we are not prepared to say that the
action might not have been maintained without recourse in the first instance to all attainable legal remedies against the principal
debtor; but it is unnecessary to determine
this question, as the fact is admitted that all
remedies at law were exhausted against the
debtor in the state in which he resided, and
that in this state no legal remedy was availDavis, J., who also delivered an opinable."
ion, said: "The case is an anomalous one.
There exists concededly in the farm held by
the respondent a pure trust in favor of the
appellants.
But to reach and apply this
trust estate a general rule of equity requires
that they should have exhausted their legal
remedy."
The case was decided upon the
ground that the plaintiffs had exhausted all
available legal remedies, and that the court
would entertain jurisdiction by virtue of its
inherent equitable powers.
The opinions of the learned judges in the
two cases referred to, although not at all decisive, and not very explicit upon the main
point, are not antagonistic
to the views
above expressed.
The most that can be said
is that one or two of them entertained an
undefined impression that the words "resulting trust," as used in this statute, meant
something more than a declaration that the
property was liable for existing debts to be
enforced in the mode prescribed for reaching
other equitable interests.
The learned chancellor was not prepared to
say but a judgment might constitute a "preferable lien;" but as it was unnecessary to decide it, he refrained from expressing an opinion, and Porter, J., was not prepared to say
but the claim might be enforced without resort to any legal remedies, but he expressly
declined on behalf of the court any intention
to determine the question, while Davis, J.,
held that although the court could exercise
jurisdiction independently of the statute, the
general rules of equity required that the legal
remedies should be exhausted.
The decision
in both cases was undoubtedly right, and it
is quite unnecessary in this case to criticise
any of the intimations.
The question of a
lien was not involved in either case. If it
should be conceded that it was not indisI)ensable to exhaust the legal remedies, and
that an action would lie by a creditor at
large, no lien would exist until an action was
actually commenced for that purpose. The
statute does not restrict the creditor to this
property.
It gives him a right to pursue the
property in the hands of the fraudulent grantee, but he is not obliged to do so; and until
he takes some decisive legal step evincing his
purpose to do so no lien is created any more
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than would have been upon property fraudulently transferred by the debtor himself.
The harmony and analogies of the law are
better preserved by requiring all available
legal remedies to be resorted to as a preliminary requisite to an action for the applicaIt is difficult to
tion of the trust property.
perceive any distinction, or any reason for it,
between the rights of creditors as to propertransferred by the debtor
ty fraudulently
himself, and property paid for by him and
Why should
transferred to a third person.
creditors have difEerent and superior rights
to enforce their debts in the latter case to
can see no
those enjoyed in the former?
do not bereason for any distinction, and
lieve the statute has created any. But in
either case the commencement of an equi-

I
I
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table action is necessary to constitute a lien
or charge, in any legal sense, upon the land.
These views dispose of the plaintiffs' case.
The judgment or debt is the foundation of
this action. Both were extinguished before
the action was commenced.
The plaintiffs
sought to enforce and secure a lien against
this property by virtue of their rights ascreditors. The debt having been discharged,
they were not creditors, and could not avail
themselves of the resulting trust, which was
secured to creditors only. The relation must
exist at the time of the conveyance, and at
the time when the action is commenced, tO'
establish the lien.
The judgment must be affirmed.
All concur, except GROVER, J., dissenting.
Judgment affirmed.
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MITCHELL

T.

READ.

y. 123.)
(61 N.
Court of Appeals of New York. May 21, 1874.
Appeal from judgment of the general term
of the supreme court in the First judicial department, affirming a judgment in favor of
defendant, entered upon decision of the court
Reported below, 61 Barb.
at special term.
310.

This action was brought to have certain

obtained by the defendant during the
existence of a copartnership between him
and plaintiff, for terms to commence at its
termination, of premises leased and occupied
by the firm, declared to have been taken for
the partnership, and to have it adjudged that
the uetenuant held them as trustee for the
The facts found were substanpartnership.
tially as follows:
The plaintiffs veere copartners, conducting
and carrying on the Hoffman House, in the
city of New York. The copartnership, by its
terms, expired May 1, 1871; it owned various leases of premises which were used for
the partnership business. All of the leases
expired at the same time with the copartnership. The firm had spent large sums of
money in making valuable improvements and
in fitting up the leasehold premises so tha1i
they coiild be beneficially used in connection,
and also in fixtures and furnishing, and by
their joint efforts had built up a profitable
business, and largely enhanced the rental valus of the premises. In 1S69 the defendant,
without any notice of his intent to apply
therefor, and without the knowledge of plaintiff, procured renewal leases, in his own name,
of the premises, for terms commencing at the
termination of the partnership leases and of
the partnership, which, upon discovery thereof having been made by plaintiff, defendant
claimed were his property exclusively, and
refused to recognize or acknowledge that the
partnership or plaintiff had any right or interest therein.
Other facts appear in the
opinion.
The court found as conclusions of law that
the defendant Read was the sole owner of
the leases executed to him as aforesaid, and
that the plaintiff had no right, title, nor intei'est in or to them, or either of them, and
that the defendants have judgment accordingly,
duly excepted.
to
which plaintiff
Judgment was rendered accordingly.
The plaintiff commenced
this action soon
after he ascertained that the defendant had
taken the new leases, to wit, in March, 1870,
and the cause was brought to trial in February, 1871.
leases,

A. J. Vanderpoel and J. E. Burrill, for appellant. John K. Porter and Willard O. Bartlett, for respondents.

EARL, O. The relation of partners with
each other is one of trust and confidence.
Bach is the general agent of the firm, and is

bound to act in entire good faith to the othThe functions, rights and duties of partners in a great measure comprehend those
both of trustees and agents, and the general
rules of law applicable to such characters
are applicable to them. Neither partner can,
in the business and affairs of the firm, clandestinely stipulate for a private advantage
to himself;
he can neither sell to nor buy
from the firm at a concealed profit to himself. Every advantage which he can obtain
in the business of the firm must inure to the
These principles are elebenefit of the firm.'
mentary, and are not contested.
Story,
Partn. §§ 174, 175; Colly. Partn. 181, 182.
It has been frequently held that when one
partner obtains the renewal of a partnership lease secretly, in his own name, he will
be held a trustee for the firm as to the reIt is conceded that this is the
newed lease.
rule where the partnership Is for a limited
term, and either partner takes a lease commencing within the term; but the contention is that the rule does not apply where
the lease thus taken is for a term to commence after the expiration of the partnership by its own limitation, and whether this
contention is well founded is one of the
grave questions to be determined upon this
er.

appeal.

It is not necessary, in maintaining the right
of the plaintiff in this case to hold that in
all cases a lease thus taken shall inure to the
benefit of the firm, but whether, upon the
facts of this case, these leased ought to inure to the benefit of this firm
will briefly
allude to some of the prominent features of
this case. These parties had been partners
for some years; ' they were equal in dignity,
although their interests differed. The plaintiff
was not a mere subordinate in the firm, but
so far as appears, just as important and efficient in its affairs as the defendant. They
procured the exclusive control of the leases of
the property, to terminate May 1, 1871, and
their partnership was to terminate on the
They expended many thousand
same day.
dollars in fitting up the premises, a portion
thereof after the new leases were obtained,
and they expended a very large sum in furnishing them. By their joint skill and influence they built up a very large and profitable business, which largely enhanced the
rental value of the premises.
More than
two years before the expiration of their
leases and of their partnership, the defendant secretly procured, at an increased rent,
in his own name, the new leases, which are
of great value. Although the plaintiff was
in daily intercourse with the defendant, he
knew nothing of these leases for about a
year after they had been obtained.
There
is no proof that the lessors would not have
leased to the firm as readily as to the defendant alone.
The permanent fixtures, by
the terms of the leases at their expiration,
belonged to the lessors.
But the movable

I
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fixtures and furniture were worth vastly
more to be kept and used In the hotel than
to be removed elsewhere.
Upon these facts
can entertain no doubt, both upon principle and authority, that these leases should
be held to inure to the benefit of the firm.
If the defendant can hold these leases, he
could have held them if he had secretly obtained them immediately after the partnership commenced, and had concealed the fact
from the plaintifC during the whole term.
There would thus have been, during the
whole term, in making permanent improvements and in furnishing the hotel, a conflict
between his duty to the firm and to his selfinterest. Large investments and Extensive
furnishing would add to the value of his lease,
and
defendant would be under constant
temptation to make them.
While he might
not yield to the temptation, and while proof
might show that he had not yielded, the law
will not allow a trustee thus situated to be
thus tempted, and therefore disables him
from making a contract for his own benefit.
Terwilliger v. Brown, 44 N. Y. 237, and cases
cited.
It matters not that the court at special term found upon the evidence that the
improvements
were judicious and prudent for
the purposes
of the old term. The plaintiff
was entitled to the unbiased judgment of the
defendant as to such improvements, uninfluenced by his private and separate interest.
But, further, the parties owned together a
large amount of hotel property in the form of
furniture and supplies, considerably exceeding, as I infer, $100,000 in value. Assuming
that the partnership was not to be continued
after the 1st day of May, 1871, this property
was to be sold, or in some way disposed of
for the benefit of the firm, and each partner
owed a duty to the firm to dispose of it to the
best advantage.
Neither could, without the
violation of his duty to the fii'm, place the
property in such a situation that it would be
sacrificed,
or that he could purchase it for
his separate benefit, at a great profit. Much
of this property, such as mirrors, carpets, etc.,
was fitted for use in this hotel, and it is quite
manifest that all of it would sell better with
a lease of the hotel, than it would to be removed therefrom. It is clear that one or both
of these parties could obtain advantageous
leases of the hotel for a term of years, and
hence, if the parties had determined to dissolve their partnership, it would have been a
measure
of ordinary prudence to have obtained the leases and transferred the property with the leases as the only mode of realizing its value. This was defeated by the act
of the defendant, if he is allowed to hold these
leases, and thus place himself in a position
where the proprty must be largely sacrificed
or purchased by himself at a great advantage.
This the law will not tolerate. The language
of Lord Eldon. in Featherstonhaugh v. Fenwick, 17 Ves. 311, a case in many respects
He says:
resembling this, is quite in point.
"If they [the defendants] can hold this lease

I
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and the partnership stock Is not brought to
sale, they are by no means on equal terms.
The stock cannot be of equal value to the
plaintiff, who was to carry it away and seek
some place in which to put it, as to the defendants who were to continue It in the
place where the trade was already established, and if the stock was sold the same construction would give them an advantage over
the bidders.
In effect they would have secured the good-will of the trade to themselves
in exclusion of their partner."
For these reasons, independently of the consideration that
the leases themselves
had a value to which
the firm was entitled upon other grounds and
upon authorities to be hereafter cited, the
plaintiff, who commenced his suit about one
year before the term of the partnership expired, was upon undisputed principles and authorities applicable to all trustees and persons holding a fiduciary relation to others,
entitled to the relief he prayed for.
It has long been settled by adjudications,
that generally when one partner obtains the
renewal of a partnership lease secretly, in
his own name, he will be held a trustee for
the firm, in the renewed lease, and when the
rule is otherwise applicable, it matters not
that the new lease is upon different terms
from the old one, or for a larger rent, or that
the lessor would not have leased to the firm.
The law recognizes the renewal of a lease as
a reasonable expectancy of the tenants in possession, and in many cases protects this expectancy as a thing of value.
I will briefly
notice a few of the cases upon this subject.
In Holridge v. Gillespie, 2 Johns. Ch. 30,
Chancellor Kent says: "It is a general principle pervading the cases, that if a mortgagee,
executor,
trustee, tenant for life, etc., who
has a limited interest, gets an advantage by
being in possession, 'or behind the back' of
the party interested
in the subject, or by
some contrivance or fraud, he shall not retain the same for his own benefit, but hold
That was a case where a lease
it in trust."
was assigned as security, and the assignees
surrendered
it to the lessor and took a new
lease for an extended
term of years.
In
Phyfe V. Warden, 5 Paige, 268, Chancellor
Walworth lays down the general rule: "That
if a person who has a particular or special interest in a lease obtains a renewal thereof
from the circumstance of his being in possession as tenant, or from having such particular interest, the renewed lease is in equity
of the origconsidered as a mere continuance
inal lease, subject to the additional charges
upon the renewal, for the purpose of protecting the equitable rights of all parties who had
any interest, either legal or equitable, in the
old lease." That case was followed in Gibbes
V. Jenkins, 8 Sandf. Ch. 131, where it was
held that one purchasing a leasehold which
was subject to a mortgage and contained no
covenant of renewal, could not escape the lien
of the mortgage by suffering the lease to expire and afterward obtaining a new lease of
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the premises; that the new lease in such case,
though not a renewal, was a continuance of
the original lease for the purpose of protecting
the rights of the parties interested in the original lease, both legal and equitable. In these
two cases church leases were involved, and
some stress was laid upon that fact, as the
continuance of such leases was expected as a
matter of course, without any covenant of

renewal. But the fact that they were church
could malie no real difference in the
principle upon which the decisions were based.
The fact that a renewal or continuance of a
lease is more or less certain can malse no difference with the principle; that springs from
the fact that the party obtained a new lease
from the position he occupied, being in possession and having the good-will which accompanies that, or being connected with the
old lease in some way, and thus enabled to
talje an inequitable advantage of other parties also interested, to whom he owed some
duty.
In Struthers v. Pearce, 51 N. Y. 357, it was
held that when during the existence
of a
continuing copartnership of undetermined duration, three or tour copartners, without the
knowledge of the other, obtained a new lease
in their own names, of premises leased and
used by the firm, the same became partnership property, and upon dissolution the other
partner was entitled to his proportion of the
value.
In that case the defendants Intended
to dissolve the copartnership as early as August, and gave written notice on the 18th day
of September, 1865, for the dissolution on the
31st day of December following.
On the 11th
day of September, the defendants secretly obtained a new lease, in their own names, of
the same premises, for a term of five years,
to commence May 1, 1866.
I thinli that case
is fairly decisive of this. It is true that a
period for a dissolution of the partnership had
not been fixed when the new lease was taken,
but negotiations were pending for its dissolution, and a few days after the new lease was
taken, a time for its dissolution was fixed by
a written notice.
But it can make no difference that the partnership might have been
continued by the parties until after the new
term commenced.
So it might here, if the
parties had so willed. There they had the
right to dissolve it at any time. The principle
which lies at the foundation of the decision
of that and all similar cases must be the one
above stated, that the defendants in possession took advantage of their position to procure the new lease, and thus deprived the
plaintiff of a benefit to which he, with them,
was equally entitled. In a note to Moody v.
Matthews, 17 Ves. (Sumn. Ed.) 185, the learned editor says, as a deduction from adjudged
cases, that "with a possible exception in favor
of a bona fide purchaser, it seems to be an
universal rule that no one who is in possession of a lease or a particular interest in a
lease, which lease is affected with any sort of
equity in behalf of third persons, can renew
leases

the same for his own use only; but such renewal must be construed as a graft upon the
old stock."
In Clements v. Hall, 2 De 6ex
& J. 173, where one partner in a mining partnership died in 1847, and the surviving part-

thereafter worked the mine without a
lease thereof, claiming to do so for his
benefit, until 1850, when the lessor gave
notice to quit in March, 1851, when he
entered into new negotiations with the lessor
for a new lease, and obtained one of the
greater part of the mine, on terms much more
burdensome than those of the old tenancy, it
was held that those who claimed under the
will of the deceased partner were entitled to
a share of the benefit of the new lease.
In
Clegg V. Fishwick, 1 Macn. & G. 294, one of
several partners working a mine under a
lease died, and the firm business was thereafter carried on for several years between the
surviving partners and the plaintiff, widow of
the deceased partner.
Finally the old lease
expired, and some of the partners took a new
lease of the mine without the privity of the
plaintiff.
It was held that the estate of the
deceased partner was interested in the new
lease.
The lord chancellor says:
"The old
lease was the foundation of the new lease,
and the tenant's right of renewal arising out
of the old lease giving the partners the benefit
of this new lease; at least, the law assumes
it to be so. Without saying at all what circumstances
there may be to interfere with
that ordinary right, we know that the rule of
equity is that parties interested jointly with
others in a lease cannot take to themselves
the benefit of a renewal to the exclusion of
the other parties interested with them."
In
Clegg V. Edmondson, 8 De Gex, M. & G. 787,
the managing partners of a mining partnership at will gave notice of dissolution to the
rest, and intimated their intention, after the
dissolution, to apply for a new lease for their
own exclusive benefit, and did so and obtained a lease, and it was held to inure to the
benefit of the partnership.
See, also, the leading cases of Featherstonhaugh v. Fenwick, 17
Ves. 298, and Keech v. Sandford, 2 Eq. Gas.
Abr. 741, and notes to the latter case in 1
Lead. Cas. Eq. 32, where the whole doctrine
is discussed, and conclusion reached in harmony with the views above expressed.
I
therefore conclude that it makes no difference
that these leases were obtained for a term to
commence after the partnership, by its own
limitation, was to terminate.
I can find no
authority holding that it does, and there is no
principle sustaining the distinction claimed.
The defendant was in possession as a member
of the firm, and the firm held the good-will
for a renewal, which ordinarily . attaches to
the possession.
By his occupancy, and the
payment of the rent, he was brought into intimate relations with the lessors; he became
well acquainted with the value of the premises, and he took advantage of his position,
during tlie partnership, secretly to obtain the
new leases.
He must hold them for the firm.
ner
new
own
him
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I am therefore of opinion tliat the judgment should be reversed, and new trial granted, costs to abide the event.
DWIGHT, C. The question at issue in this
case is, whether a member of a commercial
partnership, during its continuance, and without the consent or knowledge of his associate,
can talse a renewal of a lease of property
used in the business, in his own name and
for his own benefit, the partnership having a
definite termination, and the renewal lease
commencing at its expiration.
The general power of a partner to take a
lease of such property for his own benefit
must be considered
as settled in this court
by the decision in Struthers v. Pearce, 51 N.
In that case the lease was taken
Y. 357.
during the existence of the partnership, which
was of indefinite duration. No notice had been
given of its termination when this lease was
taken.
The facts presented the case of a
lease taken during the existence of tha partnership, and to begin in enjoyment during
that time.
The court expressely distinguished
it from the present case, which had then
been decided in the supreme court. Page 362.
The only point now open for discussion is,
whether the fact that when Read took the
renewal of the lease the partnership had a
precise limit, and was to terminate before
the lease commenced,
is material.
Before
considering that point, it may fairly be claimed that this case comes within the precise
decision in Struthers v. Pearce, on a ground
Read,
not
mentioned in the argument.
though his lease was not to commence in possession until after the expiration of the original lease, acquired an immediate interest by
way of an interesse termini.
This precise
point was decided in Smith v. Day, 2 Mees.
& W. 684, 699 ; 2 Piatt, Leas. 60. This, it is time,
is not an estate, but a right.
Still it is the
subject of grant before ontry. 1 Steph.
Comm. 268; Burt. Real Prop. 18, pi. 61; 2
Crabb, Real Prop. 22T. If the partnership
had acquired this interesse termini, it might,
as the facts of the case show, have been disposed of for a largo sum of money.
the
doctrine of Struthers v. Pearce establishes
that the partner cannot acquire a lease in his
own behalf, to commence while the partnership lasts, by parity of reasoning he cannot
obtain an interesse termini under the same
circumstances.
If however this view is not correct, the
main question must be disposed of.
Can a
partner take a lease for himself, to commence
in possession after the partnership has ex-

If

pired?
essential

In order to settle this point it is
to give the subject a more full ex-

amination than was requisite in Struthers v.
Pearce, and to consider more at large the principles on which this branch of the law rests.
It grows out of the relation of trust and confidence between partners, and is a branch of
the rule that a trustee cannot profit from the
It largely has its
estate for which he acts.
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roots in a principle of public policy, as shown
in one of the early decisions.
Keech v. Sandford, Sel. Cas. Ch. 61; Griffin v. Griffin, 1
Schoales & L. 352, per Lord Redesdale.
The
general rule is so well settled that it would
be a waste of time to refer to authorities.
The text-writers on the law of partnership,
without exception, assert the applicability of
this rule of law to partnership transactions.
Lindl. Partn. 495; Story, Partn. §§ 174, 175;
Parsons, Partn. §§ 224^226; CoUy, Partn §§
281, 282.
The special

rule that a trustee cannot take,
for his own benefit, a renewal of a lease
which he holds in trust, is enforced in a great
number of cases.
The principle on which it
rests is nowhere more fully or clearly stated
than in the argument of Su- Francis Hargrave in Lee v. Yernon, 5 Brown, Pari. Cas.
(10th Eng. Ed.) 1803. Although the passage is
somewhat long, it is quoted aS shedding much
light on a subject, the principle of which has
in course of time, become somewhat obscure.
He said: "It has long been an established
practice to consider those who are in possession of lands under leases for lives or years
as having an interest beyond the subsisting
term, and this interest is usually termed the
tenant right of renewal, which though according to language and ideas strictly legal, is
not any certain or even contingent estate;
but only a chance, theie being no means of
compelling a renewal, yet is so adverted to in
all transactions relative to leasehold property, that it influences tbe price in sales, and
is often an inducement to accept of it in
mortgages and settlements.
This observation
is more especially applicable to leases from
the crown, the church, colleges or other corporations, and indeed from private persons,
where the tenure is of ancient date. * * *
This 'tenant right' of renewal as it is termed,
however imperfect or contingent in its nature, being still a thing of value, ought to
be protected by the courts of justice, and
when those who are entitled to its incidental
advantages, whether by purchase or other derivation, are disappointed of them by fraud,
imposition, misrepresentation, or unfair practice of any kind, it is fit and reasonable that
Accordingly
this injury should have redress.
courts of equity have so far recognized the
tenant right of renewal as frequently to interpose in its favor by decreeing that new or
reversionary leases gained by means or supposition of the tenant right of renewal should
be for the benefit of the same persons as
were interested in the ancient lease, and those
who procured such new leases and were legally possessed of them, should be trustees
Thee is a great variety of
for that purpose.
authorities on this head, but the cases which
have hitherto occurred have been principally
of two kinds, some being cases of persons
not having any beneficial interest in the old
lease, as guardians and executors, and others
being cases of persons having only partial
and limited interests, as tenants for life, mort-
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and mortgagors, and in cases of both
descriptions tliose who have procured a new
lease in such situations have been uniformly
declared trustees for the persons beneficially
interested in the ancient lease, either wholly
or in part, according to the particular circumstances, the court ever presuming that the
new lease was obtained by means of a connection with and a reference to the interest
in the ancient one, without in the least regarding whether the persons renewing intended to act as trustees, or for their own emolument."
From this exposition so luminous and judicial in its tone, which is fully sustained by
the authorities, it is clear that the rule under consideration is not confined to crown,
church or college leases, but embraces those
of every kind.
The same principle appertains to all. The cestui que trust has a right
to the chance of renewal.
Though this is
termed a "tenant right" as between the lessee and the landlord, that is a mere phrase.
It is a hope, an expectation, rather than a
right.
Such as it is the trustee shall not
take it to himself, but if it results in any
substantial benefit he shall hold it for his
Phyfe v. Wardell, 5 Paige, 268;
beneficiary.
Bennett v. Van Syckel, 4 Duer, 162; Gibbes
V. Jenkins,
130; Davoue v.
3 Sandf. Ch.
Fanning, 2 Johns. Ch. 252; Armour v. Alexander, 10 Paige, 572; Dickinson v. Codwise,
1 Sandf. Ch. 226.
Some of these were instances of church or other corporation leases,
and others were not.
In no case has it been
held that the rule is confined to these, as it
certainly cannot be on principle.
The whole doctrine is extended to the case
of partners in Featherstonhaugh v. Fenwick,
17 Ves. 298; Clegg v. Edmondson,
8 De
Gex, M. & G. 787; Clements v. Hall, 2 De
Gex & J. 173; Clegg v. Fish wick, 1 Macn.
& G. 294; Struthers v. Peai-ce, supra.
The principle cannot depend on the fact
whether the lease is made to begin during
the continuance of the partnership or at its
close.
Once
admit the general principle,
and it must result in this. While the relation lasts, one partner cannot clandestinely
and exclusively profit by the trust relation.
There may perhaps be cases where the act
is openly done by the trustee and acquiesced
in by the beneficiary that would admit of
different considerations.
It is not now necessary to decide that in no case can "a partner take a lease for his own benefit.
What
is now to be decided is, whether he can do
so behind the back of his associate and without his consent.
The bad consequences
of
making any such distinction as the defendant seeks to maintain in the present case is
easily shown by a reference to the relation
of a guardian and his ward. A guardian,
we may suppose, holds a lease in his official
character which is to expire at his ward's
majority.
While the relation of guardian
and ward exists, he takes a lease to himself
to commence at the termination of the exgagees

isting lease.
Could that be sustained? Has
he not profited by the trust relation?
When
he takes a lease to himself, can a tenable
distinction be taken between one commencing immediately and one beginning at a
future day, even though that day be postponed until the trust relation expires? The
sound rule is that he cannot make any profit
to himself from a secret transaction initiated while the relation of trustee and cestui

que trust exists, no matter when it springs
into active operation. It must never be forgotten that on general principles of the law
of contracts his right to the lease, as between
him and his landlord, commences as soon
as he has made his agreement for it. This
is an immediate subject of sale, and if the
trustee can hold it he wiU be allowed to
profit by the trust relation which, as has
been shown, he cannot do.
The cestui que
trust may accordingly say: "All the value
of this lease you hold in trust for me. Grant
that it is not yet an estate but only a rightmake it over to me in the condition in which
you hold it."
While no case has been found
presenting the precise facts in the case at
bar, the principles which should govern it
may be derived from the result in Featherstonhaugh V. Fenwick, supra, Clegg v. Edmondson, and Clegg v. Fishwick, supra.
In the first of these cases the partnership
was for an indefinite period, and might be
dissolved at the pleasure of either party, on
notice. It was dissolved November 22, 1804,
the day on which the lease expired. Two of
the partners, without communication with
the plaintiff, had applied for a renewal of the
lease, ajid obtained it before giving notice of
the dissolution of the partnei-ship. The new
lease was to run for eight years from the
expiration of the old one.
On October 19
they gave notice to dissolve the partnership.
The court held that the new lease belonged
to the partnership and was assets of the
firm.
Much stress was laid on the fact that
the transaction was a clandestine one, and
the court thought if notice had been given
the case might have admitted of different
consideration. The case is not in aU respects
parallel in its facts with the case at bar,
for at the time the lease was taken the period for the termination of the partnership
had not been fixed, and only became subsequently ascertained by notice.
In the case of Clegg v. Edmondson, which
was also an instance of a partnership to he
dissolved at the pleasure of the parties, the
effect of a notice to dissolve, preceding the
execution of the renewal lease, came before
the court.
In that case five managing partners had determined to dissolve their partnership, and had communicated their intent
in June, 1846, and their determination to
take a renewal to themselves. To this two
other partners objected, claiming that the
renewal should be for the benefit of all. Formal notice of dissolution was given in July,
to take effect on September 30. On the sue-
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ceeding 11th of December a new lease was
executed
for twenty-one years to the managing paitners, to taJie effect from September 29, 1846. The defendants endeavored to
distinguish this case from that of Featherstonhaugh v. Fenwlck, on the ground of the
and fairness of the transaction.
openness
The court however held that the mere communication of an Intent on the part of the
managing partners to apply for a lease for
their own benefit was not sufllcient to give
them an exclusive right to it.
This case, on
the point of time, is stronger than the case
at bar, for the new lease was taken after the
was dissolved,
though some
partnership
stress was laid upon a point which does not
appear here, that the act was that of managing partners.
On principle, in many cases. It is of but little consequence whether the partnership is
dissolved or not before the renewal, since, if
the former partners become tenants in common, the result Is the same.
Clements v.
Hall, 2 De Gex & .T. 1T3; Van Home v.
Fonda, 5 Johns. Gh. 388; Baiier v. Whiting,
3 Sumn. 475, Fed. Gas. No. 787.
The case of
Clegg V. Fishwlck is still nearer to the one
In this instance, the
under consideration.
renewal lease was obtained during the existence of the partnership, and the lease commenced at its expiration.
This lease was declared to be held in trust for the firm.
Without further collation of authorities,
the fair deductions from the principles on
which they rest may be summed up as follows:
1. A trustee holding a lease, whether corporate or individual, holds the renewal as a
trustee, and as he held the original lease.
2. This does not depend upon any right
which the cestui que trust has to the renewal, but upon the theory that the new
lease is, in technical terms, a "graft" upon
the old one; and that the trustee "had a facility," by means of his relation to the estate,
for obtaining the renewal, from which he
shall not personally profit.
extends to commercial
3. This doctrine
partnerships, and one of several partners
cannot, while a partnership continues, take
a renewal lease clandestinely, or "behind the
backs" of his associates, for his own benefit.
It Is not material that the landlord would not
have granted the new lease to the other partners, or to the firm.
the
4. It is of no consequence whether
partnership is for a definite or an indefinite
period.
The disability to take the lease for
individual profit grows out of the partnership relation.
While that lasts, the renewal
cannot be taken for individual purposes, even
though the lease does not commence until
after the expiration of the partnership.
be assumed that
5. It cannot necessarily
the renewal can be taken by an individual
member of the firm, even after dissolution.
The former partners may still be tenants In
common; or there may be other reasons, of

a fiduciary nature, why the transaction
not be entered into.
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The authorities cited on behalf of the defendant do not disprove these conclusions.
In Lee v. Vernon, supra, there was no
trust. The question arose between a stranger to the lease and the claimant.
The point
made by the plaintifC was that the "tenant
right" of renewal had become strictly a right,
so that even a stranger could not take' a renewal and hold it for his own benefit.
It
was an extraordinary
claim, having no
foundation in principle, and was rejected.
In Van Dyke v. Jackson, 1 B. D. Smith,
419, the party had made a special contract
with his partner to abandon the place where
the business was carried on. The case turned on the special coilti-act to leave the business in the hands of the other party.
Musselman's Appeal, 62 Pa. St. 81, does not
raise the question. It was not sought there
to charge a partner with the value of a renewal lease which he had taken to himself
during the existence of the partnership, but
rather with that of the good-will as it existed after the partnership was dissolved.
In
fact the place where the business was carried on was sold for the benefit of the firm,
and it was held. In substance, that the goodwill had been realized in the enhanced value
of the property sold.
It is said, in the present case, that Read
was not authorized, by the articles of partnership, to contract for Mitchell after the expiration of the firm; and that therefore
Mitchell cannot take advantage from the re^
newal lease.
The answer Is that he made
the contract while the firm was in existence,
and Mitchell may adopt and ratify it. The
objection also proves too much, as it applies
to all the cases in which the partner, acting
clandestinely, has been declared a trustee.
In Phillips V. Reeder, 18 N. J. E'q. 95, one
of the partners, R., prior to the partnership,
owned the lease, exclusively, of certain stone
quarries. He entered into a partnership with
P. for three years, and so much longer as R.
In
should continue lessee of the quarries.
the lease, there was a covenant of renewal
at the option of R. He having declined to
renew, it was held that the partnership expired; or, in other words, that R. was un^
der no obligation to renew, and thus to conThere could be no
tinue the partnership.
pretense in this case that the doctrine under
the review applied, since the original lease
did not itself belong to the firm. It was the
private property of one of the partners,
which he was under no obligation to preserve
for the firm's benefit.
In Achenson v. Fair, 3 Dm. & War. 512,
the point decided was, that the doctrine was
not to be extended to additional lands purchased by trustee; in other words, the rule
was fully recognized, but nothing was to be
governed by it except that which could be
fairly regarded as a graft on the former
lease.
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In Nesbitt v. Tredennick, 1 Ball & B. 29,
48, a mortgagee, not in possession, obtained
a renewal, the original lease having been for-

feited, both in law and equity, for nonpayment of rent. Here there was no violation
of trust. The rule under discussion was fully recognized, but its application to the ex"'In all
isting case denied. The court said:
the cases upon this subject, either the party,
by being in possession, obtained the renewal,
or it was done behind the back, or by some
contrivance in fraud of those who were interested in the old lease; and there was either a remnant of the old lease, or a tenant
right of renewal, on which a new lease could
be engrafted."
There could be no plainer
recognition of the general principle maintained by the plaintiff.
In Munsell v. O'Brien, 1 Jones, Ir. 184, the
facts were, that there was an under-tenant
who took a new lease from the original landlord without advising his own immediate
landlord.
The court held that there was no
fiduciary relation between these parties.
The principle was fully admitted, but the
facts did not raise a case for its application.
Joy, C. B., said: "It is admitted that there
is no authority which can be produced where
such a lease as the present has been declared
to be a trust; and that we are now called
upon to go further than any decision has
ever gone before, and to make an authority
for future decisions. We are called upon to
do this on what are called the principles of a
court of eauity; namely, that where a person is clothed with a fiduciary chai'acter, and
in that character becomes possessed of an interest in land, held under a determinable
lease, any acquisition by him of a new interest in those lands is a continuation of the old
This however
lease, and a 'graft' upon it.
is the first time that I have heard it asserted
that if an under-tenant obtains a lease of his
lands from the head landlord without consulting his own immediate landlord that
lease is a trust for his immediate landlord,
because that person had a tenant right of
But there is no fiduciary character
renewal.
imposed on an under-tenant, in reference to
his landlord, by the creation of the relation
of landlord and tenant, which would entitle
the plaintiff to the relief he seeks, on the
ground of his having a tenant right of renewal. A cestui que trust Is entitled to the
benefit of a new lease, obtained by a trustee
by means of a tenant right of renewal, which
the latter became entitled to as trustee, but
there is no such person in the present case.'"
This language plainly shows that the court
was but following In the wake of Lee v.
Vernon; and holding that the doctrine of
tenant right of renewal, and that the new
lease is a graft on the old stock, are not to
be extended to strangers, but confined to persons acting in a fiduciary character.
The only other case that will be noticed is
Anderson v. Lemon, 8 N. Y. 236, which holds,
that one partner may in good faith purchase

and hold, for his own us€, the reversion of
real estate occupied by the copartnership, under a lease for years, with the qualification
that if he secretly makes such purchase in
his own name while the other partner with
his concurrence Is negotiating with the owner to obtain the property for the use of the
firm, the purchaser will be declared a trustee.
This decision carefully admits the general
doctrine, but considers It not applicable to
the case where one of the partners purchases
in good faith the landlord's Interest as distinguished from taking a new lease. It is
simply a case of an exception to a general
rule. It can scarcely be considered as a decision in favor of a partner's right to purchase, since he was, under the circumstances,
Should the question be distinctly
a trustee.
presented, it will deserve consideration
whether the view in Anderson v. Lemon,
that one partner may even in good faith buy
the reversion for himself. Is correct.
There
is a great cogency in the remarks of Sir William Grant, that the partner may in this way
Intercept and cut off the chance of future renewals and consequently make use of his
situation to prejudice the Interests of his associates. Randall v. Russell, 3 Mer. 190, 197.
There appears to be no direct decision allowing the partner thus to purchase, and the
right to do so is treated as doubtful by approved text-writers.
1 Lead. Cas. Eq. (3d.
Am. Ed.) 43, 44, marg. paging.
The application of the principles discussed
in this opinion to the case at bar Is obvious.
The plaintiff and defendant were owners,
as partners, of a lease of premises In the city
of New York, on which a hotel business was
carried on, yielding a large profit.
These
consisted of Nos. 1111, 1113, 1115 Broadway
and Nos. 1 and 3 West Twenty-fourth street
The leases of the Twenty-fourth street property were made directly to them, November
17, 1866.
The Broadway property, through
a series of ti'ansactions not necessary to be
detailed, becames vested, according to the
fair construction of the various agreements
respecting it, in the partnership.
The leases
expired on the same day. May 1, 1871, when
the partnership terminated. While the partnership continued, both parties thought it
necessary to provide a place for a bar-room,
and with this view the premises No. 3 West
Twenty-Fourth street were connected witli
the rear of the premises fronting on Broadway, known as the "Hoffman House," and
the first story fitted up and used for that
purpose. A considerable expenditure was
made with this view, and large profits were
realized, as the course taken was judicious.
While all of the leases owned by the firm
were still in existence, viz. April 20, 1869,
and on January 21, 1869, the owners of tlie
hotel property made leases to the defendant,
to commence from May 1, 1871, and to continue as to part of the property for five
years, and as to another portion for ten years
from that date, at specified rents. The leases
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were obtained by Read without notice to the
plaintiff, and he now claims that they are
They are of great
his exclusive property.
value, and the hotel at the commencement
of the action, March, 1870, was still in operafixtures, stock, etc.,
tion. The furniture,
were valuable, and the business carried on
was profitable.
The case has in it every element of the
equity which has been already considered.
The partnership is undisputed; the leases
were in existence when the renewal was
The act of renewal was clandestine,
made.
or occurred "behind the back" of the plaintiff. It took place while the partnership was
in force. The right to renewal was immediate and vested in Read during the partnerThe property belonging
ship's continuance.
to the firm, and which will be prejudiced by
the prospect of disposing of it at a sacrifice
at the close of the existing lease, is large and
valuable.
Common justice and a due regard to rules
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of public policy demand that the renewal
lease should be declared to belong to the
firm, and that the defendant should be required to account to the plaintiff for his portion of its value. The clauses in the leases
to Read that there shall be no assignment
without the consent of the landlord do not
stand in the way of the plaintiff's relief.
This does not consist in an assignment in
the ordinary SMise of that term. On the contrarj', the ground of relief is that the defendant acted inequitably when he entered into
the contract; that he must therefore be considered as a trustee, while the assignment to
the firm simply follows as an incident to the
giving complete effect to the trust relation
declared by the court to exist between the
Featherstonhaugh v. Fenwick, suparties.
pra.
The judgment must be reversed, and a new
trial ordered.
All concur; REYNOLDS, C, not sitting.
Judgment reversed.
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Action to recover proceeds of stolen bonds.
There was a judgment for plaintiff, from
which defendants appealed.
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ANDREWS, J. This is an equitable action
brought to establish the right of the plaintiff
to certain securities, the proceeds of stolen
bonds, and to compel the defendants to account therefor.
In March, 1869, the plaintiff was the owner
of $13,000 of government bonds, and of a railroad bond for $1,000, negotiable by delivery,
which, on the 12th of March, 1869, were stolen from her, and soon afterward $11,500 of
the bonds were sold by the thief and his confederates, and the proceeds divided between
them.
William Warner loaned a part of his
share in separate loans and took the promissory notes of the borrower therefor. George
Warner invested $2,000 of his share in the
purchase of a bond and mortgage, which was
assigned to his wife Cordelia without consideration.
In January, 1870, William Warner, George
Warner, Cordelia Warner and one Lusk were
arrested upon the charge of stealing the
bonds, or as accessories to the larceny, and
were severally indicted in the county of Cortland.
The Warners employed the defendants,
who are attorneys, to defend them in the
criminal proceedings, and in any civil suits
which might be instituted against them in respect to the bonds, and to secure them for
their services and expenses, and for any liabilities they might incur in their behalf; William Warner transferred to the defendants
Miner and Warren promissory notes taken on
loans made by him out of the proceeds of the
stolen bonds, amounting to $2,250 or thereabouts, and Cordelia Warner, for the same
purpose, assigned to the defendant Porter the
bond and mortgage above mentioned.
The learned judge at special term found
that the defendants had notice at the time
they received the transfer of the securities,
that they were the avails and proceeds of the
stolen bonds, and directed judgment against
them for the value of the securities, it appearing on the trial that they had collected or disposed of them and received the proceeds.
The doctrine upon which the judgment in
this case proceeded, viz.: that the owner of
negotiable securities stolen and afterward
sold by the thief may pursue the proceeds of
the sale in the hands of the felonious taker
or his assignee with notice, through whatever
changes the proceeds may have gone, so long
as the proceeds or the substitute therefor can
be distinguished or identified, and have the
proceeds or the property in which they were
invested subjected, by the aid of a court of

equity, to a lien and trust In his favor for
the purposes of recompense and restitution, is
founded upon the plainest principles of justice and morality, and is consistent with the
rule in analogous cases acted upon in courts
of law and equity. It is a general prmciple
of the law of personal property that the title
of the owner cannot be divested without his
The purchaser from a thief, howconsent.
ever honest and bona fide the purchase may
have been, cannot hold the stolen chattel
against the true proprietor, but the latter may
follow and reclaim it wherever or in whosesoever hands it may be found. The right of
pursuit and reclamation only ceases when its
identity is lost and further pursuit is hopeless; but the law still protects the interest of
the true owner by giving him an action as for
the conversion of the chattel against any one
who has interfered with his dominion over
It, although such interference may have been
innocent in intention and under a claim of
right, and in reliance upon the title of the felonious taker. The extent to which the common law goes to protect the title of the true
owner has a striking illustration in those
cases in which it is held that where a willful
trespasser converts a chattel into a different
species, as for example, timber into shingles,
wood into coal, or corn into whisky, the product in its improved and changed condition belongs to the owner of the original material.
Silsbury v. McCoon, 3 N. Y. 380, and cases'
The rule that a thief cannot convey a
cited.
good title to stolen property has an exception
in case of money or negotiable securities
transferable by delivery, which have been put
into circulation and have come to the hands
of bona fide holders. The right of the owner
to pursue and reclaim the money and securities there ends, and the holder is protected in
his title. The plaintiff was in this position.
The bonds, with the exception stated, had, as
the evidence tends to show, been sold to bona
fide purchasers, and she was precluded from
following and reclaiming them.
The right of the plaintiff in equity to have
the notes and mortgage while they remained
iu the possession of the felons or of their assignees with notice, subjected to a lien and
trust in her favor, and to compel their transfer to her as the equitable owner, does not,
we think, admit of serious doubt The plaintiff, by the sale of the bonds to bona fide
purchasers, lost her title to the securities.
She
She could
not further follow them.
could maintain an action as for a conversion
of the property against the felons. But this
remedy in this case would be fruitless, as
they are wholly insolvent. Unless she can
elect to regard the securities in which the
bonds were invested as a substitute, pro
tanto, for the bonds, she has no effectual
no
remedy. The thieves certainly
have
claim to the securities in which the proceeds
of the bonds were invested as against the
plaintiff.
They, without her consent, have
disposed of her property, and put it beyond
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If

her roach.
the avails remained in their
hands, in money, the direct proceeds of the
sale, can it be doubted that she could reach

it?

It

is not necessary to decide that in the
she would have the legal title
but if that question was involved in the case I should have great hesitation in denying the proposition. That she
could assert an equitable claim to the money
I have no doubt. And this equitable right
to follow the proceeds
would continue and
attach to any securities or property in which
the proceeds were invested, so long as they
could be traced and identified, and the rights
of bona fide purchasers had not intervened.
In Taylor v. Plumer, 3 Maule & S. 562, an
agent, intrusted with a draft for money to
buy exchequer bills for his principal, received the money and misapplied it by purchasing American stocks and bullion, intending to abscond and go to America, and absconded, but was arrested before he quitted
England, and surrendered the securities and
bullion to his principal, who sold them and
received the proceeds.
It was held that the
principal was entitled to withhold the proceeds from the assignee in bankruptcy of the
agent, who became bankrupt on the day he
leceived and misapplied the money.
Lord
Ellenborough. in pronouncing the opinion in
that case, said: "It makes no difference, in
reason or law, into what other form different from the original the change may have
been made, whether it be into that of promissory notes for the security of money produced on the sale of the goods of the principal, as in Scott v. Surman, Willes, 400, or into
other merchandise, as in Whitecomb v. Jacob, Salk. 160, for the product or substitute
for the original thing still follows the nature of the thing itself so long as it can be
ascertained to be such, and the right only
of ascertainment
ceases when the means
fails."
If, In the case now under consideration,
the plaintiff had intrusted the Warners with
the possession
of the bonds, and they had
sold them in violation of their duty, for the
purpose of embezzling the proceeds, and invested them in the notes and mortgage in
question, the plaintiff could, within the authority of Taylor v. Plumer, have claimed
them while in their hands, or in the hands
of their assignees with notice, and would be
adjudged to have the legal title.
In courts of equity the doctrine is well
settled and is uniformly applied that when
a person, standing in a fiduciary relation,
misapplies or converts a trust fund into another species of property, the beneficiary will
be entitled to the property thus acquired.
The jurisdiction exercised for the protection
of a party defrauded by the misappropriation of property, in violation of a duty, owing by the party making the misappropriation, is exceedingly broad and comprehensive.
The doctrine is illustrated and applied
most frequently in cases of trusts, where
case supposed
to the money,
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trust moneys have been, by the fraud or
violation of duty of the trustee, diverted
from the purposes of the trust and converted
into other property.
In such case a court
of equity will follow the trust fund into the
property into which it has been converted,
and appropriate it for the Indemnity of the
beneficiary. It is immaterial in what way
the change has been made, whether money
has been laid out in land, or land has been
turned into money, or how the legal title to
the converted property may be placed. Equity only stops the pursuit when the means
of ascertainment fail, or the rights of bona
fide purchasei-s
for value without notice of
the trust, have intervened. The relief will
be moulded and adapted to the circumstances of the case, so as to protect the interests and rights of the true owner.
Lane v.
Dighton, Amb. 40f); Mansell v. Mansell, 2
P. AVms. 670; Lench v. Lench, 10 Ves. 511;
Lewis V. Madocks, 17 Ves. 56; Perry, Trusts,.
§ 821); Story, Eq. Jur. § 1258.
It is insisted by the counsel for the defendants that the doctrine which subjects property acquired by the fraudulent misuse of
trust moneys by a trustee to the influence of
the trust, and converts it into trust property
and the wrong-doer into a trustee at the election of the beneficiary, has no application to
a case where money or property acquired by
felony has been converted into other property. There is, it is said, in such cases, no
trust relation between the owner of the stolen property and the thief, and the law will
not imply one for the purpose of subjectiuir
the avails of tlie stolen property to the claimi
of the owner. It would seem to be an anomaly in the law if the owner who has been deprived of his property by a larceny should
be less favorably situated in a court of equity, in respect to his remedy to recover It,,
or the property into which it had been converted, than one who by an abuse of trust
has been injured by the wrongful act of a
trustee to whom the possession of trust property has been confided.
The law in such a
case will raise a trust in invitum out of thetransaction, for the very purpose of subjecting the substituted property to the purposes
of indemnity and recompense.
"One of the
most common cases," remarks Judge Story,
"in which a court of equity acts upon the
ground 9f implied trusts in invitum, is when
a party receives money which he cannot conscientiously withhold from another party."
Story, Eq. Jur. § 1255. And he states it to
be a general principle that "whenever the
property of a party has been wrongfully
misapplied, or a trust fund has been wrongfully converted into another species of property, if its identity can be traced, it will be
held in its new form liable to the rights of
the original owner, or the cestui que trust."
Id. § 1258. See, also, Hill, Trustees, p. 222.
We are of opinion that the absence of the
conventional relation of trustee and cestui
que trust between the plaintiff and the War-
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ners is no obstacle to giving the plaintiff the
benefit of the notes and mortgage, or the
See
proceeds in part of the stolen bonds.
Bank of America v. Pollock, 4 Edw. Ch. 215.
It is however strenuously insisted that the
defendants had no notice when they received
the securities that they were the avails or
proceeds of the bonds.
That if they had notice they would stand in the position of their
assignors, and that the property in their
hands would be affected by the same equities as if no transfer had been made, is not
Murray v. Ballou, 1 Johns. Ch. 566;
denied.
Hill, Trustees, p. 259. The learned judge at
special term found as has been stated, that
the defendants had notice of the larceny of
the bonds, and the use made of the money
arising from their sale, at the time they reThe duty of
ceived the notes and mortgage.
this court upon the question of notice is
limited to the examination of the case, with
a view of ascertaining whether there was
evidence to support the finding of fact. If
such evidence exists, the finding of the trial
judge is conclusive.
We have examined with much care the
voluminous record before us, and are of opinion that the finding is sustained by the eviThe testimony was conflicting. The
dence.
circumstances under which the defendants
took the transfer of the securities were certainly unusual, and the facts then known by
the defendants were calculated to create a
strong presumption that the notes and mortgage came from investments of the stolen
property. It was for the trial court to weigh
the testimony, and in the light of all the
facts developed on the trial, to determine
It would be a usethe question of notice.
less labor to collate the testimony on this
subject, and we content ourselves with stating our conclusion, that the finding was warranted by the evidence.
The objection to the evidence, under a commission issued to William Jessup of Montrose, Pennsylvania, and which was executed by William H. Jessup as commissioner
was, we think, properly overruled.
In support of the objection, one of the defendants
testified that he resided at Montrose in 1858,
and that at that time two attorneys resided
there, named respectively William and William H. Jessup, and an offer was made to
prove that the judge who granted the order
for the commission consulted a register of at-

torneys in which both names appeared, and
selected the name of William Jessup, and inserted it in the order.
The commission was
executed
two years and a half before the
trial.
It does not appear at what time it
was returned to the clerk, but the presumption is that it was returned within a reasonThe objection
able time after its execution.
that the commission was not executed by
the person intended was not made until the
evidence taken under it was offered on the
trial.
That the defendants were apprised of
the objection was
the facts upon which
founded before the trial is quite evident
Prima facie a commission directed to a
omitting any mention of a middle
person,
name, and returned e.xecuted by a person of
the same name, with the addition of a middle name, is executed by the person named
in the order. Franklin v. Talmadge, 5 Johns.
84. The ruling of the judge, in respect to
the objection made to the commission,
was
clearly in furtherance of justice. The defendant had ample opportunity to raise the
objection to the commission before the trial
by a motion to suppress, and it should not
be permitted that a party may lie by, and
spring an objection of this kind on the trial
for the first time, when the other party may
be unable to meet it by proof, and when
there is no opportunity to issue a new commission, or send it back to be executed by
the proper person. It is we think a wholesome rule that objections to the execution
of a commission where the party has an opportunity to make them before the trial,
should be raised by motion, and if not raised
in that way when such opportunity exists,
they should be deemed to have been waived.
Whether such objection is to formal defects
merely, or as in this case goes to the right
of the person who executed the commission
we think,
to act as commissioner, makes,
no difference in the application of the rule,
if the fact of disqualification is known to
the party who seeks to exclude the evidence
a sutficient time before the trial, to enable
him to make his motion. See Kimball v.
Davis, 19 Wend. 438; Sturm v. Atlantic Mut.
Ins. Co.. 63 N. Y. 77; Drury v. Poster, 2
Wall. 33; Sheldon v. Wood, 2 Bosw. 267;
Zellweger v. Caft'e, 5 Duer, 100.
The judgment should be aflflrmed.
All concur.
Judgment affirmed.
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McLEOD

V.

EVANS,

Assignee,

etc.

(28 N. W. 173, 214, 66 Wis. 401.)
Supreme Court of Wisconsin. May 15,

1886.

Appeal from circuit court, Grant county.
A. W. & W. B. Bell, Bushnell & Watkins,
and J. W. Murphy, for appellant, Robert E.
McLeod.
Carter & Cleary, for respondent,
Jonathan H. Evans, assignee, etc.

COLE, G. J. This is a suit in equity to recover in full from the defendant, who is an
assignee of one Hodges, the proceeds of a
draft of $1,500. The nret most serious question of law we have to consider arises upon
these facts found by the leai-ned circuit court:
The plaintifC had a draft for $1,500, drawn on
the Ninth National Bank of New York City.
Desiring to cash this draft, he went to the
bank of Mr. Hodges, in the city of Platteville,
on the thirtieth of January, 1884, to get the
money upon it. Hodges told him that he was
not in funds at the time so as to cash the
draft, but said he would collect it for him.
Thereupon the plaintiff left with Hodges the
draft for collection, and took a receipt, which
reads as follows: "Platteville, Wis. 1-30-84.
By Robert E. McLeod, for collection. Currency,
coin,
;
;
checks,
.
Ninth National, New York. $1,500. O. F.
Griswold, Cashier."
Mr. Hodges told the
plaintiff to return in a week, when he expected the money would be there for him;
that at the end of the week the plaintiff came
to the bank, but was informed by Hodges
that the money had not yet come from the
Ninth National Bank of New York; that it
took some time to make collections of this
kind; whereujKm the plaintiff went away,
and did not again return until after Hodges
had suspended banking business, which was
on the evening of the eighth of February,
1884; that as a matter of fact the draft was
not sent by Hodges to the Ninth National
Bank of New York for collection, but was
sent to the National Bank of America, Chicago, with which bank Hodges did his business in that city. The Chicago bank did not,
for such draft, send the cash to Mr. Hodges,
but gave him credit for the amount on its
books, and Mr. Hodges drew on that bank,
after this, drafts, which were cashed by the
bank; and that at the time Hodges suspended banking business there was nothing due
him from the Chicago bank. It is admitted
that on the eleventh of February, 1884,
Hodges assigned to the defendant all his
property for the benefit of his creditoi-s.
Among the assets, thei-e was $500 cash in
Hodges' bank which came to the hands of
the defendant, but it does not appear that
this sum was a part of the proceeds of the
$1,500 draft.
Now, the first question upon this state of
facts is, does the plaintiff stand upon the
same ground as the other creditors of Hodges
in respect to the estate in the hands of the
assignee, or has he a paramount right to be
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paid first out of such assets? The argument
of the plaintiff's counsel in support of
his
superior right in equity is briefly this:
That
the collection of the draft was a trust assumed by Hodges; that neither the
draft nor its
proceeds belonged to him; that it
was his
plain duty to collect it, and keep its proceeds
separately, and deliver them to the plaintiff
when demanded; that it was a gross fraud
on his part not to do so; that he knew
when
he received the draft for collection he
was in
failing circumstances, and largely insolvent;
that the testimony indisputably shows that
it was a mere pretense that he had sent the
draft to New York for collection; that he
really had the avails of it when the plaintiff
called for his money at the end of the week
as he was directed to do, and was told
that
it had not come. It is said the relation between Hodges and the plaintiff was not that
of debtor and creditor, but that a fiduciary
relation existed between them; that the proceeds of the draft was a trust fund in his
hands which did not belong to him, and
which the assignee could not take as a part
of his estate.
Coimsel says that "the general proposition which is maintained, both at
law and in equity, upon this subject is that
if any property, in its original state and form,
is covered with a trust in favor of the principal, no change of that state and form can
divest it of such trust, or give the agent or
trustee converting it, or those who represent
him in any right, (not being bona fide purchasers for a valuable consideration, without
notice,) any more valid claim in respect to
it than they respectively had before such
change.
An abuse of a trust can confer no
rights on the party abusing it, or those who
claim in privity with him." 2 Story, Bq.
Jur. § 1258; Snell, Eq. Prac. 155.
The counsel on the other side does not challenge the correctness of this argjment, or the
soundness of the principle of law relied on,
but he says they have no just application to
the facts here, because the proceeds of the
draft cannot be traced to, or identified in respect to, any property which has come to the
Consequently, he
hands of the assignee.
says the plaintiff's claim is simply this: because he left his draft for collection with the
assignor, which the latter wrongfully converted, that this gives him a lien in equity upon
the general property of the wrong-doer for
its value. The able counsel frankly admits
if the proceeds of the draft had been found
in the safe of Sir. Hodges when the assignment was made, with marks to identify the
fund, that then such proceeds would not have
passed to the defendant. He also concedes
if the proceeds could be traced into any
other property into which they had been converted, or had been mixed by Hodges with
his own funds, that then the plaintiff could
claim such property, or follow and reclaim
the proper amount of money, as against the
This would be so, because he was
world.
the real owner; Hodges holding the proceeds
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only as his agent, as trust funds; or tlie
property into which the proceeds had been
converted would be impressed with the trust.
But it is said none of the proceeds of that
draft are in the hands of the assignee, nor is
there any security bought or obtained by the
Still, these facts
draft in his possession.
are indisputable: The Chicago bank to which
Hodgas sent the $1,500 draft gave him credit for the amount on its books. Hodges
drew against that credit in the regular course
of his business as a banker, and his drafts
were honored by the drawee. Presumably,
Hodges obtained money for his drafts which
he used in the transaction of his business,
So,
or applied to the payment of his debts.
these funds which he obtained by his own
drafts against the $1,500 credit were substituted for the proceeds of the $1,500 draft,
and went into his estate. The conclusion is irresistible, from the facts, that the proceeds of
the trust property found its way into Hodges'
hands, and were used by him either to pay
In eioff his debts or to increase his assets.
ther case, it would go to the benefit of his
estate.
It is not to be supposed the trust
fund was dissipated and lost altogether, and
did not fall into the mass of the assignor's
property; and the rule in equity is well established that so long as the trust property
can be traced and followed into other property into which it has been converted, that
remains subject to the trust.
The authorities cited by plaintiff's counsel
fully sustain this proposition. We do not
understand that it is necessary to trace the
trust fund into some specific property in order to enforce the trust
If it can be traced
• into the estate of the defaulting
agent or
trustee, this is sufficient. The decisions in
Frith V. Cartland, 2 Hem. & M. 417; Pennell
V. Deffell, 4 De Gex, M. & G. 372; KnatchbuU V. Hallett, 13 Ch. Div. 696; National
Bank v. Insurance Co., 104 U. S. 54; Van
Alen V. American Nat. Bank, 52 N. Y. 1;
People V. City Bank of Rochester, 96 N. Y.
32; Farmers' & M. Nat. Bank v. King, 57
Pa. St. 202; Peak v. EUicott, 30 Kan. 156,
1 Pac. 499, — in principle sustain this conclusion.
The cases in 96 N. Y., 30 Kan., and
1 Pac, are directly in point.
In People v.
Bank of Rochester the head-note states the
decision as follows: "The Bank of R. having discounted certain notes for the firm of
S., H. & F., a depositor with it, and that
firm wishing to anticipate payment, gave to
the bank its checks for the amount of the
notes, less rebate of interest, which checks
the bank received and charged in the firm account, and entries were made in the bankbooks to the effect that the notes were paid.
The firm at the time supposed that the bank
held the notes, but they had in fact been
previously sold by it. Before the notes became due the bank failed, and, in an action
brought by the attorney general in the name
of the people, a receiver was appointed of its
Held, that an order reproperty and effects.

quiring the receiver to pay the notes out of
the funds in his hands was properly granted;
that the transaction between the bank and
said firm was not in their relation of debtor
and creditor, nor in that of bank and depositor, but by it a trust was created, the violation of which constituted a fraud by which
the bank could not profit, and to the benefit
of which the receiver was not entitled." The
ruling in the Kansas case was to the same
effect, upon a similar state of facts. The
court say in the opinion, by Horton, C. J.,
that "the defendant, as assignee of the bank,
succeeds to all the rights of the bank, but as
such assignee he has no lawful authority to
retain a trust fund in his hands belonging to
the plaintiff, and which the bank at the time
of receiving the same promised and agreed
to apply in payment of plaintiff's note. As
the money was a trust fund, and never belonged to the bank, its creditors will not be
injured if it is turned over by the assignee
to its owner."
The case of People v. Merchants' & M.
Bank, 78 N. Y. 269, to which we were referred by defendant's counsel, as we understand it, contains nothing in conflict with
the Rochester Bank Case, supra. In the
former case the Chemical Bank of New York
received a check on the M. & M. Bank of
Troy, drawn by the T. & B. R. R. This
check the Chemical Bank sent by mail to the
M. & M. Bank for the purpose of being paid.
The latter bank debited the railroad company
in its account, which was good, with the
amount of the check, and returned it to that
company as paid. It also sent to the Chemical Bank a draft on a New York bank for
the amount of the check. Two days after
the M. & M. Bank closed its doors, and a reThe
ceiver of its assets was appointed.
draft on the New York bank was not paid.
The Chemical Bank applied for an order directing the receiver to pay the amount of the
cheek on the ground that the assets came to
his hands impressed with a trust in its favor.
On these facts the court held that "to authorize the relief prayed for it was necessary
to trace into the hands of the receiver money or property belonging to the Chemical
Bank, or which had before the receivership
been set apart and appropriated to the payment of the check; that charging said check,
and returning
it to the drawer, did not
amount to a payment, and setting apart of
sufficient of the drawer's deposit to cover it;
nor did it impress a special trust on any part
of the drawer's assets; but by the transaction the drawee simply reduced its indebtedness to its depositor to the amount of the
check, and constituted itself a debtor to the
holder to a corresponding amount" The case
is clearly distinguishable from the one we
have before us.
The same counsel has referred us to numerous cases where the simple relation of
creditor and debtor or bank and depositor
existed, and where all preference of one cred-
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Itor over another for payment out of assets
has been denied. But this case stands on
entirely different grounds. The evidence is
entirely conclusive that the plaintiff left his
draft -with Hodges for collection, and for no

purpose. Hodges veas merely his agent
to perform that specific duty.
He had no
more right to use the proceeds of the draft
in his business than a merchant or lawyer
would have who had been intrusted with
it for a like purpose.
Beyond all controversy
the proceeds of the draft in Hodges' hands
were a trust fund.
He having used them in
his business,— having benefited his estate by
such use,— as we must assume, a trust attaches to that estate which came to the defendant under the assignment.
It appears that the plaintifC learned of the
assignment which was made by Hodges, and
in due time filed his claim as a creditor of
the assignor to the amount of $1,500; that at
the time he filed his claim he believed from
reports that the bank of Hodges would pay
dollar for dollar to its creditors; that subse-quently, when a 6 per cent, dividend was declared, he, as a creditor, took the 6 per cent,
upon his claim allowed, and at that time had
learned that the bank could not pay in full,
but that there would be a large deficiency.
The question is, has the plaintiff, by proving
his claim as an ordinary creditor, waived or
lost his light to insist upon his equitable
lien?
We think not. The plaintiff, doubtless, acted not only in ignorance of his legal
rights, but also under a mistake as to the
solvency of Hodges' bank.
He had a right to
suppose from the schedule of its assets and
liabilities that all debts would be paid in
full.
It is said he knew to the contrary
when he received the dividend, which he retains.
But he has only received a portion
that was due him.
The rights of no one
iave been prejudiced by this. No one has
changed his position, or lost any advantage
which the law gave him, in consequence of
what the plaintiff did in the matter; and
there are no facts upon which a waiver or
equitable estoppel can be fairly predicated.
There is no defect of parties.
It follows from the views that we have expressed that the judgment of the circuit court
must be reversed and the cause remanded,
with directions to grant the relief asked.
■other

GASSODAY, J. (dissenting).
I fully indorse
what is termed the "progressive" or "modern
rule" of equity, as stated by Jessel, the late
learned master of the rolls, in Re Hallett's
Estate, 13 Ch. Div. G96, to the effect that if
a person holding money as a trustee, or in a
fiduciary character, pays it to his account
at his banker's, where it is mixed with his
own money, and thereafter draws out sums
by checks in the ordinary manner, he must be
taken to have (}rawn out his own money in
In that case
preference to the trust money.
the trustee, Hallett, died, and the action was
for the administration of bis estate. The
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question arose upon claims by several persons
against moneys in the hands of Hallett's
bankers. There was no question as to the
solvency of the estate. There was no dispute
that the money received by Hallett for the
bonds he improperly sold was deposited with
his bankers to the credit of his account, and
"that the money remained at his banker's
mixed with his own money at the time of his
death." It was simply held that the cestui
que trust could take the proceeds of the sale
if they could be identified, and, if not identified, but traceable into other property, or
a mixed fund, then she could have a charge
or equitable lien upon such other property
or fund for the payment of the amount which
her money had increased
the fund. Such
seems to be the well-established rule. Here
the draft did not go into the assets of Hodges'
bank. He sent it to the Chicago bank, where
it was credited to his general account. Whether his account with the Chicago bank was
then overdrawn or not does not appear, but
when he failed, a few days later, it was
overdrawn $1,200. At that time there was
only $600 in the bank. The assets which
went into the hands of the assignee included
nothing dated within a month.
It conclusively appears from the undisputed evidence,
and is, in effect, found by the
court, that the assets which came into the
hands of the assignee neither include the
draft nor the proceeds arising therefrom,
nor anything taken in exchange for it, or
any part of it, unless it was the $000. Of
course, the plaintiff has no right of action
against the assignee personally.
He seeks
to charge the assets in the hands of the
assignee only by reason of a supposed equitable lien. Upon what theoiy was he entitled to it? If so, for what amount? The
mere wrongful conversion of the draft by
Hodges certainly gave the plaintiff no equitable lien upon property belonging to him
prior to such conversion, nor upon assets
subsequently acquired from sources entirely
outside and independent of, and wholly foreign to, the draft, or the proceeds of it. To
say that it does, is to hold that such wrongful conversion of itself gave the plaintiff a
preference over aU other creditors, regardless of what became of the draft, or the proI am not aware of any adjudiceeds of it.
cated case sanctioning such a preference.
An equitable lien exists only when the trust
money is directly or indirectly traceable to
Such, as I
the fund sought to be charged.
understand, are the cases cited in the opinion of the chief justice.
It is probable, as claimed, that the draft,
or the proceeds of it, were used by Hodges
prior to the assignment in payment of some
of his debts. But this would in no way
swell the volume or value of his assets which
It
went into the hands of the assignee.
would merely diminish the amount of his
indebtedness to the extent of such payment.
That would, in a general way, benefit the
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estate to the extent that it increased the
per cent, that the other creditors would in
But as this estate is
consequence
receive.
badly insolvent, the aggregate amount of
such
increase would necessarily be very
much less than the amount of the draft. The
amount of the equitable charge upon the
assets ought not, upon any principle of equity, to exceed the amount of benefit to the estate derived from the draft or its proceeds.
None of the authorities cited, as it seems to
me, go any further, and some of them not
In so far as the assets of the esas far.
tate in the hands of the assignee are held
chargeable beyond the amount of benefit
which the estate derived from the draft or

its proceeds, the equitable doctrine of the
eases cited, and many others which might
be cited, has, as it seems to me, been misapplied.
cannot join in sanctioning such
a departure from a rule so well established
and so thoroughly equitable.

I

TAYLOR, J.

I

concur in the opinion of

Justice CASSODAY.

BY THE COURT. The judgment of the
circuit court is reversed, and the cause is remanded, with directions to grant the relief
asked.
A motion for a rehearing was denied September 21, 1886.
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MYERS

V. BOARD
OF EDUCATION OF
CITY OF CLAY CENTER.

(32 Pac. 658,
Supreme

51 Kan.

Court of Kansas.

87.)

March

11,

1893.

Error from district court, Clay county;

R.
B. Spilman, Judge.
Action by the board of education of the city
of Clay Center against D. H. Myers, assignee
of the estate of John Higlnbotham, to recover the amount of a trust fund belonging to
plaintiff.
There was judgment for plaintiff,
and defendant brings error. Affirmed.
The other facts fully appear in the following statement by JOHNSTON, J.:
Action brought by the board of education
of the city of Clay Center against D. H.
Myers, as the assignee of the estate of John
Higinbotham, to recover $3,265.71, alleged
to be a trust fund in the hands of the assignee, to which it was entitled.
Upon the
evidence submitted, the district court made
the following findings of fact and conclusions
of law:
Findings of fact: "(1) For several years
prior to the 8th day of June, 1889, John Higlnbotham was doing business as a private
banker at Clay Center, Kansas, and carrying
on a private bank under the name of the Clay
County Bank, and H. G. Higlnbotham, was
cashier of said bank and manager of said
John Higinbotham's banking business, having full supervision and control of the same.
(2) On the 8th day of June, 1889, and for ten
years prior thereto, said H. G. Higinbotham
had been treasurer of the board of education
of the city of Clay Center, the plaintiff herein, and, as such treasurer, had received and
disbursed large sums of money belonging to
said board of education, and during all the
time he was such treasurer he was also
cashier and manager of said private bank
of John Higinbotham.
(3) During all the time
said H. G. Higinbotham was acting as such
treasm-er he had an account on the books
of said Clay County Bank as 'H. G. Higlnbotham, Treasurer,' and all moneys which
came into his hands as treasurer of the board
of education of the city of Clay Center were
deposited by him in said bank, and credited
to said account, and mingled with the general
funds of the bank, and orders drawn on him
as such treasurer were paid out of the general funds of the bank, and charged to said
account. No other money except such as
came into his hands as such treasurer was
credited to said account, nor were any payments, except such as were made on orders
drawn on him as such treasurer, charged to
said account.
(4) During the time he was
treasurer of the board of education of the
city of Clay Center, and prior to the 8th day
of June, 1889, the said H. G. Higinbotham,
as such treasurer, had deposited in said
bank, to the credit of said account, $3,265.71
more than had been paid out and charged to
said account, which said sum $3,265.71 had
of
been mingled with the general funds
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said bank, and used in the ordinary course
of the private banking business of said John
Higinbotham, in the payment of the debts of
the bank.
coming into
(5) The last money
the hands of said H. G. Higinbotham, as
such treasurer, which was so deposited in
said bank and credited to said account, was
deposited on the 3d day of April, 1889.
On
the 8tli day of May, 1889, the total amount of
cash in said bank was $544.15 and no more.
After said 8th day of May, 1889, there was
paid out of the funds of said bank, on orders
di-awn on said H. G. Higinbotham
and
charged to said account, $1,236.02; and on
the 8th day of June, 1889, when the business
was closed, the total amount of cash in said
bank was $1,535.57.
(6) Said John Higinbotham knew that said H. G. Higinbotham
was depositing the money coming into his
hands as such treasurer in said bank, and
that such money was being used in the same
manner as other funds of said bank, in the
ordinary course of its business.
(7) The
board of education of the city of Clay Center
never authorized said H. G. Higinbotham
to deposit the funds coming into his hands
as its treasurer in the Clay County Bank,
and never consented thereto, but some of the
members of said board of education had actual knowledge that said funds were so deposited for some time before the 8th day of
June, 1889.
(8) On the 8th day of June,
1889,
said John Higinbotham made an assignment of all his property and assets of every kind, including said banking business,
to D. H. Myers, for the benefit of his creditors, and on that day said Clay County Bank
was closed, and thereafter no further business was done therein.
(9) Said D. H. Myers, who is the defendant in this action, took
possession,
as temporary assignee,
of all
the property and assets of every kind belonging to said John Higinbotham;
and being
afterwards duly elected permanent assignee
of said John Higinbotham, and duly qualified
as such assignee, he retained possession of
said property and assets, and still has the
same in his possession, or so much thereof
as have not been paid out in the due
course of the administration of said estate;
and there was at the time this suit was commenced in his hands, as such assignee, belonging to said estate so assigned to him,
real estate of the value of $7,000 or more.
(10) At the time said assignment was made,
there was in said bank cash to the amount
of $1,535.57, and no more; and said assignee
has never received from the assets of said
estate so assigned to him any cash other than
said sum, except such as was derived from
the sale of some of the assets of said estate;
and all the cash so coming into his hands,
Including said sum of $1,535.57, had, prior to
the commencement of this action, been used
In paying a dividend on claims allowed
against said estate, and other legitimate charges against the same.
(11) On the 12th day
of June, 1889, said H. G. Higinbotham re-
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signed the ofBee of treasurer of the board of
education of the city of Clay Center, and at
the time there was in his hands as such
treasurer the sum of $3,265.71, which said
sum had been by him deposited in the Clay
•County Bank, as heretofore stated in the
fourth finding of fact, and which said sum
he then, and has ever since, failed to pay
over to his successor in office, or to any one
authorized by said board to receive the same,
except $210 thereof, and of said sum there is
still unpaid $3,055.71. (12) At the time said
H. G. Higinbotham resigned said office of
treasurer there was not, and for a long time
prior thereto there had not been, in existence,
any valid bond executed by him for the faithful performance of his duties as such treasurer. (13) On the 14th day of June, 1889,
said H. 6. Higinbotham, in order to secure
to said board of education payment of said
sum of $3,265.71, executed to said board, pursuant to a demand made by it upon said H.
G. Higinbotham to secure the same, a chattel mortgage on certain personal property,
and also a mortgage on his homestead, consisting of certain lots in the city of Clay Center, which lots were subject to two prior
mortgages of $1,200 and $120. Afterwards
said personal property so mortgaged was sold
under said mortgage, and the proceeds arising therefrom, amounting to $210, were applied by said board in part payment of said
sum of $3,265.71, and said real-estate mortgage is still in full force, and no action has
been taken by said board to realize anything
thereon.
(14) In said real-estate mortgage H.
G. Higinbotham and Lillie G. Higinbotham,
his wife, were the parties of the first part,
and the board of education of the city of
Clay Center was the party of the second part,
and in said mortgage the following conditions were written, to wit: 'Provided, nevertheless, and these presents are upon the following conditions expressly made, to wit:
that whereas, the said H. G. Higinbotham is
justly indebted to the said party of the second part in the sum of thirty-two hundred
and sixty-five and seventy-one one hundredths dollars, ($3,265.71), the same being
the balance of the funds and moneys of the
said party of the second part now remaining
in the hands of said H. G. Higinbotham, deposited with him as treasurer of the said party of the second part; and whereas, said H.
G. Higinbotham has resigned said office, and,
upon legal demand made upon him for said
funds and moneys by his duly-qualified successor in said office, said H. G. Higinbotham
has failed and refused to pay over and deliver said funds and moneys to his successor
in office; and whereas, a claim for said funds
and moneys, made In behalf of the treasurer
•of the said party of the second part, against
the estate of John Higinbotham and D. H.
Myers, assignee thereof, is pending, and may
l5e paid in whole or in part by said assignee:
Now, if the said first parties shall, on or before the 14th day of June, 1890, pay or cause

to be paid to the qualified treasurer of said
party of the second part the funds and sums
of moneys aforesaid, with interest thereon
from the date hereof, at ten per cent, per
annum, or such part thereof as shall not previous to said 14th day of June, 1890, be

paid by the assignee of John Higinbotham's
estate, in that case this deed shall become
void, and the premises hereby conveyed shall
be released at the proper cost of the said parties of the first part or their legal representatives; and it is hereby agreed and understood that the execution and delivery of this
instrument by said parties of the first part
to said party of the second part does not and
shall not in any way lessen the obligation of
said H. G. Higinbotham respecting the funds
and moneys of said second party heretofore
delivered to him as treasurer as aforesaid,
and this instrument is intended as security
for the payment of said funds and moneys
as aforesaid, in addition, and in no way
affecting the rights of the said second party under any bond or bonds which may
have been heretofore given to said party of
the second part or under any of the laws of
the state of Kansas on and after June 14,
1890.' The conditions above recited are followed by a provision that, in case the parties
of the first part shall fail to pay said funds
and sums of money or the interest thereon
or the taxes or insurance on the mortgaged
premises, then the party of the second part
might proceed to foreclose and mortgage and
sell the mortgaged premises, and apply the
proceeds of such sale to the payment of said
sums of money. (15) Said D. H. Myers, as
assignee of said John Higinbotham, gave notice by advertisement, published as required
by law, of the time and place when he would
hear and allow claims against said estate,
and also notified by mail H. G. Higinbotham,
treasurer of the board of education of Clay
Center, as one of the creditors of said John
Higinbotham, of the time and place when he
would hear and allow claims, but no notice
of said time and place of hearing and allowing claims was given to the board of education of the city of Clay Center or any officer or member thereof except as above stated,
and, at the time said notice by mail was given to H. G. Higinbotham, he was not treasurer of said board of education. (16) Neither
said H. G. Higinbotham nor any one for him,
nor any one acting for the board of education of the city of Clay Center, presented any
claim or demand for said sum of $3,265.71
to said assignee at the time and place fixed
by him in said notices for hearing and allowing by said assignee as a claim by said
estate, and said sum of $3,265.71 was not
allowed by said assignee as a claim against
said estate.
(17) On the 15th day of May,
1891, and before the commencement of this
action, demand was made by the plaintiff upon said D. H. Myers, as assignee of John Higinbotham, for the payment of said sum of
$3,265.71, as a trust fund in his hands as
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such assignee belonging to tlie plaintifC, and
payment tliereof was refused; and no other
demand was ever made by plaintiff or in its
behalf on said D. H. Myers, as such assignee,
for the payment of said money as a trust
fund or otherwise.
(18) When said demand
was made by plaintiff on the loth day of
May, 1891, said D. H. Myers did not have in
his hands, as such assignee, any of the
money which was in the Clay County Bank
on the Sth day of June, 1889, when said assignment was made, and which he then received as such assignee."
Conclusions of law: "(1) That money of
the boai-d of education of the city of Clay
Center deposited by H. G. Hig'inbotham,
while ti-easurer of said board, in the private
bank of John Higintiotkam, was impressed
with the character of trust funds, and was
held as a trust fund by said John Hlginbotham; (2) that the ajssets of John Higinbotham in the hands of D. H. Myers, as his
assignee, are subject to a charge of $3,055.71,
as a trust in favor of the board of education of the city of Clay Center; (3) that the
plaintiff is entitled to a decree for the payment to it by D. H. Myers, assignee of John
Higinbotham, of the sum of $3,055.71 out of
the assets of said John Higinbotham, in his
hands as such assignee."
Judgment was accordingly given, and to
reverse the same the assignee brings this
proceeding in error.
Harkness & Godard, for plaintiff in error.
C. Coleman, P. L. Williams, and B. B.
Tuttle, for defendant in error.
C.

JOHNSTON, J. (after stating the facts).
There is no doubt or question about the character of the moneys, amounting to $3,055.71,
sought to be recovered in this action. They
were school funds, collected and held for
specific public pxuTposes, and the bank, its
•owners and manager, all knew of the trust
character of the funds, and hence there is
no excuse for their misappropriation.
The
treasurer of the board of education, who
placed these trust funds in the bank, was its
manager; and, without authority from the
Tjoard of education, he mingled them with
the funds of the bank, and used them In
paying the creditors of that institution. At
one time, subsequent to the last deposit of
school money, the total amount of cash on
Tiand In the bank was $544.15, and subsequent to that time $1,236.08 was drawn from
the funds of the bank upon the order of the
t)oard of education. When the bank closed,
the whole amount of cash on hand was $1,535.57. It is said that no portion of this sum
was the identical money received from the
board of education, and that neither the money nor any specific property into which it
had been converted can be clearly traced to
Under these cirthe hands of the assignee.
cumstances, has the board of education a
preferred right over general creditors to the
HUTCn.EQ.JUK. — 10
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assets in the hands of the assignee?
It is not
denied that the school funds were impressed
with a trust, and, if susceptible of identity,
could be followed and reclaimed from the
assignee.
It is also admitted that, if they
could be traced into any other specific property, the cestui que trust might claim such
property or a lien upon it; but it is insisted
that, unless the ti-ust funds can be traced and
identified, the cestui que trust is to be treated
as a simple creditor, and not entitled to an
equitable preference in the distribution of the
assets of the estate. The view of the plaintiff
in error Is not without support, and many of
the older cases, while holding that a trust
fund wrongfully converted into another species of property, of whatever form, will be
held liable to the rights of the beneficial owner in its new form if its iden tity can possibly
be traced, still adopt the old doctrine stated
by Judge Story as follows: "The right to follow a trust fund ceases when the means of
ascertainment fail, which, of course, is the
case when the subject-matter is turned into
money, and mixed and confounded in a general mass of property of the same description."
Story, Eq. Jur. § 1259.
The modern
doctrine of equity, and the one more in consonance with justice, is that the confusion of
trust property so wrongfully converted does
not destroy the equity entirely, but that,
when the funds are traced into tlie assets of
the unfaithful trustee or one who has knowledge of the character of the funds, they become a charge upon the entire assets with
which they are mingled.
This principle was
fully recognized, and the question in the present case was substantially decided, in Peak
V. EUicott, 30 Kan. 156, 1 Pac. 499.
In that
case it was said: "As the money was a trust
fund, and never belonged to the bank, its
creditors will not be injured if it is turned
over by the assignee to its owner. Even if
the trust fund has been mixed with other
funds of the bank, this cannot prevent the
plaintiff from following and reclaiming the
fund; because, if a trust fund is mixed with
other funds, the person equitably entitled
thereto may follow it, and has a charge on
the whole fund for the amount due." It
would seem to be immaterial whether the
property with which the trust funds were
mingled was moneys, or whether it was bills,
notes, securities, lands, or other assets.
The
bank which assigned in this case appears to
have been engaged in a general business, and
its assets consisted of moneys, securities, and
lands; and, as the estate was augmented by
the conversion of the trust funds, no reason is
seen under the equitable principle which has
been mentioned why they should not become
In McLeod
a charge upon the entire estate.
V. Evans, 66 Wis. 410, 28 N. W. 173, 214, an
unfaithful trustee made an assignment, and
among the assets there was a small amount
of cash, and it was not shown that it was a
part of the proceeds of the draft or trust fund.
The question was whether the owner of the
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trust fund stood upon the same ground as
the general creditors of the trustee, or whether he had a paramount right to be first paid
out of the assets of the estate. It was found
that the proceeds of the trust property were
used by the trustee either to pay off his debts
or to increase his assets, and it was held to
be unnecessary to trace the trust fund into
any specific property in order to enforce the
trust; and that, if it could be traced into the
estate of the defaulting agent or trustee, that
was sufficient. It was further decided that,
whether the trust funds were used to increase
the assets or to pay off the debts, in either
case it would be for the benefit of the estate ;
and, having been so used, it was held that a
trust attached to the entire estate which came
into the hands of the assignee.
The court in
that case cites Peak v. EUicott, supra, and
expressly approves the dlctrine of that case.
In Independent Dist. v. King, 80 Iowa, 497,
45 N. W. 908, the treasurer of a school district, as in this case, wrongfully deposited the
funds of the district in a bank which knew
the character of the funds. Subsequently the
bank failed, and made an assignment for the
benefit of its creditors. It was there insisted
that, as none of the Identical money deposited
went into the possession of the assignee, no
trust could be enforced against the estate of
the assignor to the prejudice of other general
creditors. Speaking of the bankers, the court
said that they "were fully advised as to the
material facts, and therefore could acquire
no title to the deposit adverse to the plaintiff.
As to them, the money constituted a
trust fund, which they had no right to convert to their own use; and the fact that they
mingled it with other money, so that the
identity of that deposited was lost, would not
destroy the trust character of the deposits,
nor prevent the enforcement of the trust
against property to which they had contributed. To hold otherwise would be to ratify a
willful violation of law, at the expense of an
innocent party, and thus perpetrate a wrong.
The defendant [who was the assignee] acquired no property rights, as against plaintiff, which the Cadwells [the bankers] could
not have enforced, and he had no special interest which requires protection. The same
Is true of the general creditors. They are entitled to only so much of the estate of the
insolvents as remains after liens paramount
to their claims and other preferred charges
are satisfied." In Plow Co. v. Lamp, 80 Iowa,
722, 45 N. W. 1049, the supreme court of Iowa
considered the same question in a case where
the trust funds had been used, as in the present case, by the trustee for the payment of
debts.
The trustee having become insolvent,
and made an assignment, the assignee contended that the estate in his hands was not
chargeable with the trust funds, but that the
owner of the funds should be placed on an
equal footing with general creditors, and only
receive a pro rata payment out of the estate.
The court said: "The money was used by the

Globe Company in its business, and in payment of its debts.
It became liable to the
plaintiff to replace the trust funds with other
money in its possession or with money reOf course the
alized out of other property.
Globe Company and its stockholders can urge
no equity nor reason against the enforcement
of these rules. Can its creditors? We think
not,
for these reasons: The money was
wrongfully mingled, as it were, with the asThe money did not besets of the company.
long to the Globe Company. The creditors,
if permitted to enforce their claims as against
the trust, would secure the payment of their
If they are not
claims out of trust moneys.
permitted to do this, they are simply denied
the remedy of enforcing their claims against
property acquired by the use of trust money.
They are deprived of no right, for the property acquired by the trust money became subject to the trust, and therefore could not have
In Harrison v.
been subject to the claims."
Smith, 83 Mo. 210, where trust money was
wrongfully mingled with the funds of a bank
which became insolvent, and subsequently
made an assignment, it was held that, although the trust money was not clearly traceable to any particular asset of the bank, the
fact that it went into and swelled the volume
of its assets, gave the beneficial owner an
equitable right to have his demand first paid
out of the assets of the estate, and before distribution Was made to the general creditors.
The same court, in a later case, held that,
while it might "be impossible to follow the
fund in its diverted uses, it is always possible
to make it a charge upon the estate or assets
to the increase or benefit of which it has been
appropriated. The general assets of the bank
having received the benefit of the unlawful
conversion, there is nothing inequitable in
charging them with the amount of the converted fund, as a preferred demand." StoUer
v. Coates, 88 Mo. 514. This principle of equity
was approved by the supreme court of the
United States in National Bank v. Insurance
Co., 104 U. S. 54, where it was held that, "if
a man mixes trust funds with his, the whole
will be treated as trust property, except so
far as he may be able to distinguish what is
his.
This doctrine applies in every case of a
trust relation, and as well to moneys deposited in bank, and to the debt thereby created, as to every other description of property."
See, also, KnatchbuU v. Hallett, 13
Ch. Div. 696; People v. Bank, 96 N. X. 32;
Bank v. Hummel, 14 Colo. 259, 23 Pac. 986;
Smith V. Combs (N. J. Ch.) 24 Atl. 9; San
Diego Co. V. California Nat. Bank, 52 Fed. 59.
These authorities are in line with Peak v.
Ellicott, supra, and fully sustain the ruling
of the district court in this case, making the
trust fund a charge on the assets In the hands
of the assignee.
The court below held that the fact that the
board of education sought and obtained some
security from H. G. Higinbotham who had
been the treasurer of the board, for the pay-
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ment of the money which he had misappropriated, did not prevent the hoard from following and recovering the trust fund. In this
we see no error. As treasurer of the board,
he was personally liable for the wrongful conThe
version of the money intrusted to him.
collateral security for the payment of the
money was taken soon after the assignment
was made, and before it was known whether
the trust money could be reclaimed; and
probably it was not then known whether
there were sufficient assets against which the
The taking of coltrust might be enforced.
lateral security for the whole of the trust
fund which the board was seeking to find, or
for that part which they might ultimately fail
to recover, does not appear to us to be inconsistent with the remedy sought in this action,
and should not prevent it from insisting upon
its equitable lien against the assets of the
The rights of no creditor of the bank
estate.
have been prejudiced by the taking of the
security, and It does not appear that any proceeding to enforce the same has been begun.
Another point made by plaintiff in error is
that the board, having failed to present its
claim to the assignee for special allowance,
is precluded from availing itself of its equitable lien against the assets of the estate.
This contention is based on the provisions of
section 21 of the assignment act. It provides
that the assignee shall give certain notice to
the creditors of the estate of the time for the
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presentation and allowance of demands; and,
further, that all creditors who, after being
notified, fail to attend and present the nature
and amount of their demands, shall be precluded from any benefit in the estate. This
point cannot be sustained. Under the view
which we have taken, the board of education
can hardly be regarded as a "creditor," within the meaning of the statute. The funds
sought to be recovered were never the property of the bank. The title and beneficiary
interest in the same remained in the board of
education, so that the relation of debtor and
creditor never in fact existed between the
bank and the board. Bank v. Hummel, supra.
But, even if the board was to be treated as
a creditor under this statute (which we need
not decide now), it is not concluded by its failure to present a claim for the trust money to
the assignee.
No written notice, as required
by section 21, was given to the board of education or any officer or member thereof of
the time when claims would be heard and allowed by the assignee.
A notice was sent to
H. G. Higinbotham, but at that time he was
not the treasurer of the board.
If the board
of education is to be regarded as an ordinary
creditor, it should have been notified; and,
as the notice was not given, there can be
no claim that it is estopped to avail itself of
The
the remedy which it is now seeking.
judgment of the district court will be affirmed.
All the justices concurring.
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GAVIN f. GLEASON.i
(11 N. E. 504, 105 N. Y. 256.)
Court of Appeals of New York. April 19, 1887.
J. B. Gleason, for appellant. W. H. Jolm-

son, for respondents.

It

ANDREWS, J.

may properly be conced-

ed that the $3,000, received by White from
the petitioners on the third day of January,

1883, for investment in the Gould mortgage,
constituted in his hands a quasi trust fund,
which White was bound to use for the specific purpose contemplated, and which he could
not divert to any other use without commitThe securities which
ting a breach of trust.
formed the greater part of the fund were immediately convertible into money, and authority in White to make such conversion
was implied, but only as a means of realizing
the money with which to make the mortgage
loan. The securities, while in the hands of
White, remained the property of the petitioners; and, when converted by him, their title
attached to the proceeds of the converted
property. White collected the securities actuHe collected the notes
ally or constructively.
against third persons, and drew the moi;;y
in the Delaware National Bank.
deposited
The two certificates of deposit issued by himself, amounting in the aggregate to $780, he

accepted

It

as money.

is material to a proper understanding of
the question presented, to state a few other
facts which appear in the record. White was
On the fifth of January,
a private banker.
1883, two days after the transaction with the
petitioners to whi^ch we have alluded, he was
taken sick, and on or about the ninth of January a run commenced on the bank, and on the
twelfth of January he made a general assignment to the defendant, Gleason, for the benefit of creditors, having at the time on hand in
The
eash assets only the sum of $64.75.
Gould mortgage was never procured by White,
and he made no investment for the petitioners of the $3,000 received on the third day of
January. On the contrary, it was found by
the judge at special term that White, after
receiving and collecting the securities, and
prior to the eleventh day of January, in violation of his trust, used the entire fund of $3,•000 excepting the sum of $30, which came to
the hands of the assignee, in paying his perBut on the elevsonal debts and liabilities.
enth of January, the day prior to the making of the assignment, for the purpose of seeuring the claim of the petitioners, he transferred to them a land contract, from which
and other sources the petitioners have realized sufficient to reduce their claim to the
sum of $877.27. It was admitted on the hearing of the petition, which took place in January, 1885, that the assignee had then on hand
proceeds of the assigned estate sufficient to
pay the said sum of $877.27, but it was con1

Modifying

39

Hun,

655.

ceded by the petitioners that the assigned estate was insufficient to pay in full the debts

of the assignor.
The special term granted the prayer of the
petitioner, and made an order directing the
assignee to pay the claim of the petitioners
out of the money in his hands, and this order
was aflirmed by the general term. The order
in effect appropriates out of the assigned estate the sum of $877.27 to the payment of the
claim of the petitioners, in preference to the
claims of the general creditors.
The petitioners, to maintain the order in
question, rely upon the rule in equity that, as
between cestui que trust and trustee, and all
parties claiming under the trustee otherwise
than by purchase for valuable consideration,
without notice, all property belonging to a
trust, however much it may be changed or
altered in Its nature or character, and all the
fruit of such property, whether in its original or altered state, continues to be subject
to or affected by the trust. Pennell v. Deffell,
4 De Gex, JI. & G. 387, Turner, L. J. This
settled doctrine of equity has its basis in the
The owner of personal
right of property.
property which, by the wrongful act of his
agent or trustee, has been changed and converted into chattels of another description,
may elect to treat the property into which the
conversion has been made as his own.
Upon
such election the title to the substituted property is vested in him as fully as if he had
originally authorized the wrongful act, which
title he may assert in a legal action to the
same extent as he could have asserted title
in respect to the original property. The reason of the doctrine is stated by Lord Ellenborough in the leading case of Taylor v.
Plumer, 3 Maule & S. 562, in language often
"For," he says, "the product or subquoted:
stitute for the original thing still follows the
nature of the thing itself, so long as it can be
ascertained to be such, and the right only
ceases when the means
of ascertainment
fail." The question in that case involved the
legal title to certain stock and bullion which
an agent of the defendant, intrusted by his
principal with money to invest in exchequer
bills, had wrongfully misapplied to the purchase of the stock and bullion. Intending to
abscond with it and go to America, and the
court sustained the defendants' title.
Courts go very far to protect rights of propThey follow it
erty as against a wrong-doer.
through whatever changes and transmutations it may undergo in his hands, and as
against him, transferred to the changed and
altered product the original title, however
much the original property has been increased in value by his labor or expenditure,
provided only that the product is still a chattel, and is composed of the original materials.
But a court
Silsbury v. McCoon, 3 N. Y. 379.
of law, as a general rule, deals only with the
legal title; and when the legal identity of the
property is destroyed, or the property cannot
be traced specifically into another thing, it Is
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powerless to give relief, except by action for
The landamages against the wrong-doer.
guage of Lord EUenborough, already quoted,
that the right to follow property only ceases
when the means of ascertainment fail, is illustrated by what follows, "which," he adds,
"is the case when the subject is turned into
money and mixed and compounded in a general mass of the same description."
It is not important to inquire whether later
decisions have not established, even in respect to strictly legal actions, a somewhat less
stringent limitation upon the right of pursuit
than that indicated in the language just quoted.
But it is unnecessary to pursue this inquiry here.
It is clear that in this case the
trust fund has been dissipated and lost by
the act of the trustee.
It is neither specifically in the hands of the trustee or of his assignee, nor it is represented by other property into which it has been converted. The
fund, according to the finding, (with the exception of the sum of $30,) was paid out on
the debts of White before the assignment.
Plainly, there is no room for any contention
that the petitioners have legal title to any of
the assigned property.
The sole inquiry is
whether a case is made for equitable Intervention in favor of the petitioners in the administration of the insolvent estate.
It is
clear, we think, that, upon an accounting in
banliruptcy or insolvency, a trust creditor is
not entitled to a preference over general creditors of the insolvent, merely on the ground
of the nature of his claim; that is, that he is
a trust creditor as distinguished from a general creditor.
We know of no authority for
such a contention.
The equitable doctrine
that, as between creditors, equality is equity, admits, so far as we know, of no exception founded on the greater supposed sacredness of one debt, or that it arose out of a violation of duty, or that its loss involves greater apparent hardship in one case than another, unless it appears, in addition, that there
is some specific recognized equity founded on
some agreement, or the relation of the debt
to the assigned property, which entitles the
claimant, according to equitable principles, to
preferential payment. If it appears that trust
property specificall/ belonging to the trust is
included in the assets, the court doubtless
may order it to be restored to the trust.
So,
also, if it appears that trust property has been
wrongfully converted by the trustee, and constitutes, although in a changed form, a part
of the assets, it would seem to be equitable,
and in accordance with- equitable principles,
that the things into which the trust property
has been changed, should, if required, be set
apart for the trust, or, if separation is impossible, that priority of lien should be adjudged
in favor of the trust-estate for the value of
the trust property or funds, or proceeds of the
trust property, entering into and constituting
a part of the assets. This rule simply asserts
the right of the true owner to his own property.
But It is the general rule, as well in a court
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of equity as in a court of law, that, in order
to follow trust funds, and subject them to the
operation of the trust, they must be identified.
A court of equity, in pursuing the in-

quiry and in administering relief, is less hampered by technical difficulties than a court
of law; and it may be sufficient, to entitle a
party to equitable preference in the distribution of a fund in insolvency, that it appears
that the fund or property of the insolvent remaining for distribution includes the proceeds
of the trust-estate, although it may be impossible to point out the precise thing^ in which
the trust fund has been invested, or the precise time when the conversion took place.
The authorities require at least this degree of
distinctness in the proof before preference can
be awarded.
See Van Alen v. American Nat.
Bank, 52 N. Y. 1; Newton v. Porter, 69 N. Y.
133; Ferris v. Van Vechten, 73 N. Y. 113;
Pennell v. DefCell, supra; Frith v. Cartland,
2 Hem. & M. 417.
The facts in this case fall short of the proof
required within any case which has come to
our notice.
The trust fund, with the single
exception mentioned, was misappropriated by
White to the payment of his private debts
prior to the assignment. It cannot be traced
into, the property in the hands of the assignee, for the plain reason that it is shown
to have gone to the creditors of White in satisfaction of their debts.
The courts below
seem to have proceeded upon a supposed equity springing from the circumstance that, by
the application of the fund to the payment of
White's creditors, the assigned estate was relieved pro tanto from debts which otherwise
would have been charged upon it, and that
thereby the remaining creditors, if entitled
to distribution without regard to the petitioner's claim, will be benefited.
We think this is
quite too vague an equity for judicial cognizance, and we find no case justifying relief
In a very general
upon such a circumstance.
sense, all creditors of an insolvent may be
to have contributed to the assets
supposed
which constitute the residuum of his estate.
The case of People v. City Bank of Rochester, 96 N; y. 32, seems to have been misunderstood.
The question considered in this
case was not raised there, and it was not
claimed in that case that the proceeds of the
checks of Sartwell, Hough & Co., the petitioners, had not gone into the general fund of the
bank, or that they had not passed in some
The court did not deform to the receiver.
cide that the petitioners would have been entitled to a preference in case the proceeds of
the checks had been used by the bank, and
were not represented in its assets in the
hands of the receiver.
For the reasons stated, we are of opinion
that the orders of the special and general
terms should be modified by reducing the sum
directed to be paid by the assignee to the
sum of $30, with interest from April 19, 1883,
but without costs to either party.

All

concur.

Ordered accordingly.
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Henry R. Selden, for appellants.
der S. Johnson, for respondent.

Alexan-

DAVIES, C. J. This action was tried by
a referee who held as matter of law, that
unless the agreement set out in the complaint
in relation to the purchase by the defendant
at the master's sale of the premises in question, or some note or memorandum thereof,
expressing the consideration be in writing,
the same was void, and created no Interest
in the plaintiffs in said premises, and could
not be enforced against said defendant in
law or equity. And he further reported, as
matter of fact, that no proof was made or
offered on said trial by or in behalf of the
plaintiff of any such agreement in writing,
or of any note or memorandum in writing
of such an agreement, or of any deed, conveyance or instrument in writing subscribed
by the defendant or his lawful agent, creating or declaring any trust or interest In said
premises in favor of said plaintiffs, and that
Qo proof was made or testimony or evidence
offered on the part of the defendant.
The
judgment entered for the defendant upon
the report of the referee was affirmed at the
general term, and the plaintiffs now appeal
to this court.
We are at liberty to assume from this finding, that the agreement set out in the complaint was proven on the trial before the
referee.
To ascertain what that agreement
was, we must have reference to the complaint and the offer made by the plaintiffs
on the trial.
The plaintiffs averred in the
complaint that the plaintiff Michael Ryan,
being seized of certain lands In the town
of Seneca, made and executed a mortgage
thereon in the year 1889, to secure the sum
of $800, part of the purchase-money thereof,
and that in the month of October, 1841,
said plaintiff Ryan conveyed to the said Nevins, the other plaintiff, an equal undivided
half of the said premises; that plaintiffs
being unable to pay the installments on said
mortgage as they became due, the said mortgage was foreclosed, and said plaintiffs procured of one Lewis the sum of $300, which
was paid on account of said judgment of
foreclosure, and a portion thereof, to the
extent of $300, was assigned to said Lewis
as his security for such advance; that said
Lewis becoming importunate for his money,
and the plaintiffs being unable to raise the
.same for him, Lewis proceeded
to advertise
said premises for sale on the 12th day of
October, 1843, for the purpose of raising said
sum of about $300, while said premises were
worth the sum of $4,000.
The complaint
further averred that while said premises
were thus advertised for sale, and before the
day of sale had arrived, the plaintiffs being
men of limited means, and unable to raise

the money which would be needed to stop
the said sale, and to pay up the amount due
on the said decree for the debt and the costs
which had accrued, applied to the defendant
Dox, reported to be a man of ready money,
and who had always professed to be interested in their behalf, and asked him to assist
them, and aid them to raise the money to
pay the amount due on said decree and save
the said premises from being sold away
from them, and from being sacrificed for the
small amount, compared with their value,
That
which was claimed upon said decree.
said Dox did then profess and declare a willingness to help said plaintiffs for such purpose, and did then and there agree with
the said plaintiffs that on the day of said
sale, he, the said Dox, would attend the
same and bid off and purchase the said
premises at such sale, upon the express
agreement and understanding, between the
plaintiffs and said Dox, that S'.ich bidding
and purchase, if made by the said Dox,
should be for the benefit and advantage of
these plaintiffs, and the plaintiffs upon such
agreement and understanding agreed that
they would not find any other one to go
their friend at the said sale, and to bid in
and purchase the said premises for them;
and that it was expressly understood and
agreed between the plaintiffs and said Dox,
that if he became the purchaser of said premises at said sale he should take the deed of
the same from the said master in his own
name, but only by way of and as security
to himself for what money he should have
to advance and pay on such purchase, and
with the agreement, promise and undertaking between said Dox and these plaintiffs,
that whenever these plaintiffs should repay
him the amount which he should pay to procure and effect such purchase and to get
the deed therefor, with the interest thereon, and a reasonable compensation for his
services therein, he, the said Dox, should convey the said premises to these plaintiffs and
again vest the title thereto in them, and
should in the mean time hold the said premises in his own name as security only for
the said moneys, and always subject to the
above agreement and defeasance.
That in
pursuance of said agreement, said Dox attended said sale and bid off the same for
the sum of $100, he being the only bidder at
said sale, and the same was strutk off to him
and he received the deed therefor.
That at
said sale it was talked about and understood
by those present thereat, that said Dox was
bidding for the benefit of these plaintiffs,
and that said premises were struck off to
him only as security to him for the repayment to him by these plaintiffs of the moneys
he should advance and pay for the same
and interest thereon, and his reasonable
charges for his attention thereto.
And the
plaintiffs averred that such was the fact,
and that in truth said Dox did bid off and
purchase the said premises for these plain-
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tiffs, and to save the same for them, and
took the deed in his own name, only as such
security as aforesaid, and that in consequence of such understanding other persons
abstained from bidding on said premises,
and the same was struck off to said Dox
without any opposing bid, although the plaintiffs aver that the same were then worth
$4,000 and upwards.
And the plaintiffs also
averred that if they had not relied upon said
promise and undertaking of said
agreement,
Dox, they would not have allowed the said
premises to have been struck off for the
said sum of $100, but would have found
other persons to have purchased the said
premises, and saved the same from sacrifice,
but that as said agreement was made more
than a month before said sale, these plaintiffs relied upon it and made no other effort
to procure the money, or the assistance of
friends to save and buy said premises.
That at the time of said sale these plaintiffs were in the possession of said premises,
arid continued in possession thereof and made
payments on account of the Incumbrances
thereon until some time in the year 1849,
with the knowledge, privity and consent of
said Dox.
And that during all that time
said Dox never exercised any acts of ownership over said premises, or interfered with
the ownership, use, occupation or possession
thereof by the plaintiffs, and that during all
that time the assessments and taxes thereon were paid by the plaintiffs,
with the
knowledge, privity and assent of said Dox.
That in the year 1849, the said plaintiffs
were induced by said Dox to surrender the
possession of said premises to him, and in
the year 1851 he refused to come to a settlement with the plaintiffs, and denied that
he held the said premises for their benefit,
or that they had any interest therein. The
referee excluded such evidence, and decided
that he would not receive any parol evidence to establish, or tending to establish,
the said agreement,
and that upon the case
made by the pleadings, assuming there was
no agreement in writing as stated in the answer, there can be no recovery by the plaintiffs. To this decision and ruling, the plaintiffs' counsel duly excepted.
This exception presents the main question
for consideration and decision upon this appeal, and the referee in his report states the
ground or reason of his decision to be that
unless the agreement mentioned, or some
note or memorandum thereof expressing the
consideration be in writing the same was
void, and could not be enforced against the
defendant. If the referee was right in this
conclusion, then the plaintiffs were properly
nonsuited, and the judgment for the defendant should be affirmed. If in error then it
follows that there must be a reversal and a
new trial. The Revised Statutes declare that
no estate or interest in lands, nor any trust
or power over or concerning lands, or in
any manner relating thereto, shall be created,
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granted or declared, unless by act or operation of law, or by a deed or conveyance in
writing, subscribed by the party creating,
granting or declaring the same.
1 Rev. St.
p. 134, § 6.
It is manifest that the referee
had this provision before him, and that his
decision was based upon the assumption of
its applicability to the case in hand.
In arriving at this conclusion he entirely Ignored
all consideration of fraud or of part performance, as elements of the transaction.
Section
10 of the same title declares that "nothing
In this title contained shall be construed to
abridge the powers of a court of equity to
compel the specific performance of agreements in cases of part performance of such
agreements." 1 Rev. St. p. 135, § 10. It is
well settled that courts of equity will enforce a specific performance of a contract
within the statute when the parol agreement
has been partly carried into execution.
2
Story, Eq. Jur. § 759.
And the distinct
ground upon which courts of equity interfere
in cases of this sort is, that otherwise one
party would be enabled to practice a fraud
upon the other, and it could never be the
intention of the statute to enable any party
to commit such a fraud with impunity.
Indeed fraud in all cases constitutes an answer
to the most solemn acts and conveyances,
and the objects of the statutes are promoted
instead of being obstructed by such a jurisdiction for discovery and relief.
And
when one party has executed his part of the
agreement
In the confidence that the other
party would do the same, it is obvious that
if the latter should refuse it would be a
fraud upon the former to suffer his refusal
to work to his prejudice.
In Fonblanque's Equity it is said: "If the
contract be carried into execution by one of
the parties, as by delivering possession, and
such execution be accepted by the other, he
that accepts it must perform his part, for
when there is a performance the evidence
of the bargain does not lie merely upon the
words but the facts performed, and it is
unconscionable that the party that received
the advantage should be admitted to say that
such contract was never made." Ponbl. bk.
And the universal rule is
1, p. 181, c. 338.
correctly enunciated by Brown on Frauds,
when he says: "The correct view appears
to be that equity will at all times lend its
aid to defeat a fraud, notwithstanding the
Brown, St. Frauds, §
statute of frauds."
In the present case we are to assume
438.
that the agreement was made as set out in
the complaint, and performed on the part of
We then
the plaintiffs as therein stated.
have a distinct and unequivocal agreement
established, and performance by one party
of all that was to be done in pursuance of it
on his part.
We find the other party, by
reason of the acts and omissions of this party, obtaining the possession and title to a
large amount of real estate for a trifling sum
compared to its actual value, and refusing
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to fulfill the agreement on his part. He interposes the statute of frauds as a shield,
thus using a statute designed to prevent
frauds as an instrument whereby one can be
perpetrated with impunity.
This a court of
equity cannot tolerate. Wetmore v. White,
2 Gaines, Cas. 87, was an action brought in
chancery to compel the specific performance
of a contract by parol relating to lands. The
chancellor dismissed the bill, but the court
of errors unanimously reversed his decree.
Thompson, J., in delivering the opinion of the
court, says: "The appellant's claim resting
altogether upon parol contract, it becomes
necessary to examine whether any obstacle
to relief is interposed by the statute for the
prevention of fraud.
I thinii there is not.
It is an established rule in equity that a
parol agreement
in part performed is not
within the provisions of the statute. Citing
1 Fonbl. Eq. 182, and cases there noted.
To
allow a statute having for its object the prevention of frauds to be interposed in bar of
the performance of a parol agreement in
part performed, would evidently encourage
the mischief the legislature intended to pre*
*
* Possession delivered in purvent.
suance of an agreement is such a decree of
performance as to take a contract out of the
statute." The same doctrine was reaflirmed
in Parkhurst v. Van Cortlandt, 14 Johns. 15,
In Lowry v. Tew, 3 Barb. Ch. 407,
35, 3G.
413, the chancellor said the principle upon
which courts of equity hold that a part performance of a parol agreement is sufiicient
to take a case out of the statute of frauds is,
that a party who has permitted another to
perform acts on the faith of an agreement
shall not be allowed to insist that the agreement is invahd, because it was not in writing, and that he is entitled to treat those acts
as if the agreement,
in compliance with
which they were performed, had not been
made.
In other words, upon the ground of
fraud in refusing to execute the parol agreement after a part performance thereof by
the other party, and when he cannot be placed in the same situation that he was before
such part performance by him."
See, also,
Phillips V. Thompson, 1 Johns. Ch. 131; Murray V. Jayne, 8 Barb. 612.
In Hodges v. Tennessee Marine & Fire Ins.
Co., 8 N. Y. 416, this court held that in equity parol evidence was admissible to show
that a deed absolute on its face was in fact
a mortgage, and so intended by the parties
thereto.
And in Despard v. Walbridge, 15
N. Y. 374, this court also held that an assignment of a lease, absolute on its face, was
in fact made for the purpose of secm-ing a
debt, and that such debt had been fully paid;
and that under the Code of Procedure, parol
evidence Is admissible to show that such assignment, though absolute in its terms, was
intended as a mortgage.
The case of Brown v. Lynch, 1 Paige, 147,
Is so like to that now under consideration
that it may be profitable to refer to it at

A mortgage upon a farm was foreclosed in chancery and advertised for sale
by a master. Before the sale. Brown, the
length.

defendant, made an arrangement with the
plaintiffs, the Lynches, whereby he agreed
to purchase the farm in for their benefit,
for which he was to receive a stipulated
compensation.
The mortgagee, in order to
favor the Lynches, agreed with Brown that
he might bid off the property for about half
the amount of the mortgage. Brown, at the
sale, prevented others bidding by representing that he intended to buy for the Lynches,
and he purchased the farm at the master's
sale for $1,500, about ?1,000 below its value.
Afterward Brown refused to convey the farm
to the Lynches, or to account to them for
the value, although they tendered to him
the amount of his bid, with interest, and the
sum agreed for his services.
And it was
held by the court of chancery that Brown
was a trustee for the Lynches, and had no
other interest in the farm than that of mortgagee to secure the repayment of the purchase-money,
and of the payment of the sum
agreed to be allowed him for his services.
And that the court of chancery would relieve against a fraud by converting the person guilty of it into a trustee for those who
have been injured thereby. Emott, vice
chancellor, decreed for the plaintiffs, holding
the defendant had committed a fraud upon
the plaintiffs by agreeing to pmxhase for
their benefit, when, in truth, he meant to
purchase for himself, and that he had committed a fraud upon the plaintiffs, by his
acts and representations, in preventing bidding at the sale.
And he proceeds to show,
by the citation of numerous authorities, that
a court of equity can provide adequate relief by declaring the purchaser a trustee for
the person defrauded.
And he quotes with
approbation the remarks of Lord Eldon, in
Mestaer v. Gillespie, 11 Ves. 626, where he
says:

"Upon the statute of frauds, though declaring that interest shaU not be barred except by writing, cases in this court are perfectly familiar, deciding that a fraudulent
use shall not be made of that statute; when
this court has interfered against a party
meaning to make it an instrument of fraud,
and said he should not talie advantage of
his own fraud, even though the statute has
declared that in case these circumstances do
not exist, the instrument shall be absolutely
void."
The chancellor affirmed the decree,
and observed, that the Lynches had an interest in the premises which they had a right
to protect and preserve, and it would have
been a gross fraud for any one to hold out
to them, under such circumstances, that he
was bidding ofE the property for their benefit, when he in fact intended to appropriate
it to his own use.
If the appellant did in fact
bid it off for them, under the agi-eement,
he held it in tnist for them, and had no
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other Interest in it tlian that of a mortgagee, to secure the repayment of the purchase-money
and the $60 agreed to be paid
him for his ti'ouble.
But if he had no such
intention, and did not in fact Bid off the
property in trust for them, he was guilty of
a fraiid which the court will relieve against.
The cases referred to by the circuit judge
(vice-chancellor), fully establish the principle
that this court has power to relieve against
such fraud, and the means to be employed
is to convert the person who has gained an
advantage by means of his fraudulent act,
into a tnistee for those who have been inThis case was cited with
jured thereby."
approbation in Anderson v. Lemon, 8 N. Y.
239, and the principle of it adopted by this
com-t in that case.
Its principle was also adopted and approved of in Sandford v. Norris, decided at
special term of supreme court in May, 1859,
and affirmed at general term in the First
disti-ict in June, 1861. 4 Abb. Dec. 144. In
that case, certain premises were owned by
the plaintiff's husband, and he made an assignment thereof, and his assignees adverThe plaintiff was
tised the same for sale.
anxious to purchase them in at the sale, and
made an arrangement with the defendant,
Norris, by which he agreed to attend the
sale and bid them off in his name for the
plaintifC, and on payment of the sum bid
In conseconvey the same to the plaintiff.
quence of this arrangement, the plaintiff refrained from bidding at the sale, and the
premises were struck; off to the defendant
for the sum of $20, subject to the prior incumbrances.
The defendant subsequently
sold the premises so purchased for the sum
of $2,000, of which the plaintiff had received
one-half, and the action was brought to recover the residue.
It was held that the
plaintiff was entitled to recover, and that the
defense of the statute of frauds, interposed
by the defendant, was no bar to the relief
sought by the plaintiff;
that the agreement
was established beyond controversy, and the
defendant was boimd as well by sound
morals as established principles of law to
the performance of it.
On the hearing of
that case, the opinion of Mr. Justice Emott,
in the case of Bergen v. Nelson (not reported), was read, distinctly affirming the doctrine of Brown v. Lynch, supra. The case
of Osborn v. Mason, before the vice-chancellor of the first circuit (not reported), also
affirmiug the doctrine of that case, was also
cited.

Mason in that case. agreed with Osborn to
attend a sale of certain premises, Osborn being either owner or a subsequent incumbrancer. Mason also having a claim upon
Mason
the premises as an incumbrancer.
agreed to bid in the premises at the sale,
and then to let Osborn have them for the
amount at which they stood him in, including his own incumbrance. Mason bid off the
premises and then refused to fulfill his agree-
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ment which was by pai'ol.
The vice-chancellor held that the statute of frauds was no
bar to the suit for a specific performance of
the agreement which was decreed, and on
appeal to the chancellor the same was affirmed.
Voorhies v. St John was argued
and decided in this com-t in December, 1863.
It was an action brought to recover moneys
received by the defendant on a sale of a
house and lot in the city of New York, and
a leasehold estate in two buildings on other
lots therein, and for an account of the rents
and profits received therefrom.
The property had formerly belonged to the husband
of the plaintiff, and consisted of three parcels, and upon a sale thereof by his assignees, the plaintiff requested
two of her
friends to attend the sale and bid off twoof said parcels for her benefit
They subsequently, at her request, transferred their bids
to the defendant, St. John, and he took the
conveyance therefor to himself, and paid the
assignee for the same, declaring at the time
that the plaintiff wished him to buy that
property for her.
At the sale of the other
parcel, St. John attended the assignee's sale
and bid off the same himself, and the assignments of the two bids and the titles t»
aU the three pieces of property made out
to him together in his own name.
All these
acts were done by St. John for Mrs. Voorhies, at her request and for her benefit.
The referee reported in favor of the plaintiCf,.
and the judgment thereon was affirmed at
the general term of the First district, on the
authority of Sandford v. Norris, supra. On
appeal to this court, that judgment was affirmed in December, 1863, and distinctly on
the ground that the statute of frauds was n*
bar to the performance of the agreement
We must hold this case as decisive of that
The same docnow under consideration.
trine has frequently been affirmed in other
cases.

In Cox v. Cox, 5 Rich. Eq. 36o, the owner
of land, in danger of being summarily dispossessed by a sheriff's sale, agreed with his
brother, the defendant, that the latter should
bid off the land and pay the bid and make
This agreea reconveyance on repayment.
ment was declared to the bystanders at the
sale, and competition being thus prevented,
the land was bought by the brother for onetenth of its actual value. The whole transaction was alleged to be "a fraudulent contrivance on the part of the defendant toobtain his brother's land for one-tenth of its
The court enjoined the defendant
value."
from proceeding at law under the title thus
"This court
fraudulently obtained, saying:
has often repeated that the statute of frauds
should never be perverted to an instrument
Thus, in a case of an agreement
of fraud.
such as the statute plainly declares void, if
not reduced to writing, yet if this was omitted by fraud, the defendant would not be
permitted to avail himself of the statute.
In Whitchurch v. Bevis, 2 Brown Oh. 565,.

154

rKOPEKTY IN EQUITY— TRUSTS.

Lord Thurlow says, if you interpose the
medium of fraud, by which the agreement
Is prevented from being put in writing, 1
See Keith
agi-ee the statute is inapplicable.
,
V. Purvis, 4 Desaus. Eq. 114."
In the case cited of Keith v. Purvis, a
creditor induced his debtor's agent not to
bid at a sale of his debtor's land by promising to give the debtor time to pay the debt,
and then to reconvey the land. This agreement was disclosed at the sale, and prevented other bids, whereby the creditor
bought the land at one-third of its value, but
afterward refusing to reconvey, the debtor
To this it was
brought his bill for relief.
objected that the agreement was void by the
statute of frauds; but the court held, "that
if the agreement was void, the creditor must
surrender up his advantage under it and be
liable to make good the loss sustained by the
"Can it
adverse party from his conduct."
be tolerated," says the comt at page 121,
"that a creditor shall, at a sale of his debtor's property, lull him to sleep and keep off
other purchasers by an agreement under
which he buys in the land for a small sum
much below the value, and then that he
should declare that the agreement was void
under the statute of frauds, and that the
other party should have no benefit from the
agreement, whilst he reaped all the fruits?
Sm'ely not.
Courts of justice would be blind
Indeed if they could permit such a state of
things."
In Peebles v. Reading, 8 Serg. & R. 492,
the supreme court of Pennsylvania said: "If
by the artifice of the purchaser declaring he
was to buy for the owner, others were prevented from bidding, and the land was sold
at a great undervalue, this would make him
a trustee." And in Trapnall v. Brown, 19
Ark. 49, property of the value of $5,000 was,
by agi-eemeut similar to the one in the present case, bought in for $176, other persons
declining to bid on being informed of the object of the agi'eement.
"Under these circumstances," the court said, "we think it
would be a fraud in the purchaser to keep
the property in violation of the agreement.

That the statute which was designed to prevent fraud would be used as a shield and in.
the commission of fraud, which the courts
of equity will not tolerate. We think therefore that the court below did not err in
treating the purchaser as a trustee."
These
observations, made in these cases, are as pertinent to that now under consideration, as
Many of these cases
they were in them.
are identical in aU important particulars
with this, and there is no good reason why
the same rules of law and morals enunciated
in them should not govern and control the
decision in this case.
The fact that an
agreement is void, under the statute of
frauds, does not entitle either party to relief in equity, but other facts may; and
when they do, it is no answer to the claim
for relief, that the void agreement was one
of the instrumentahties through which the
fraud was effected.
Ormond v. Anderson, 2
Ball & B. 309. Where one of the parties to
a contract, void by the statute of frauds,
avails himself of its invalidity but unconscientiously appropriates what he has acquired under it, equity will compel restitution; and it constitutes no objection to the
claim, that the opposite party may happen
to secure the same practical benefit, through
the process of restitution, which would have
resulted from the observance of the void
agreement.
Floyd v. Buckland, 2 Freem.
Ch. 268; Oldham v. Litchford, Id. 284; Devenish v. Baines, Finch, Prec. 3; Thynn v.
Thynn, 1 Vern. 296; Reech v. Kennegal, 1
Ves. Sr. 12.j; Davis v. Walsh, 2 Har. & J.
329; Wilcox v. Morris, 1 Murph. 116; Stoddard V. Hart, 23 N. Y. 500.
It is very clear to my mind, both upon
principle and authority, that the referee
erred in excluding the evidence offered, and
that the judgment must be reversed and a
new trial ordered, with costs to abide the
event
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Judgment reversed, and new ti-ial ordered.
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EARL, J. TUis action was brought by the
receiver of the Central Savings Bank of the
<:ity of New York against the defendants,
who were trustees of the bank, to recover
damages which, it is alleged, they caused the
bank by their misconduct as such trustees.
The first question to be considered is the
measure of fidelity, care and diligence which
such trustees owe to such a bank and its depositors. The relation existing between the
corporation and its trustees is mainly that of
principal and agent, and the relation between
the trustees and the depositors is similar to
that of trustee and cestui que trust.
The
trustees are bound to observe the limits placed
upon their powers in the charter, and if they
ti-anscend such limits and cause damage, they
incur liability. If they act fraudulently or
do a willful wrong, it is not doubted that
they may be held for all the damage they
But if
cause to the bank or its depositors.
they act in good faith within the limits of
powers conferred, using proper prudence and
diligence, they are not responsible for mere
mistakes or errors of judgment.
That the
trustees of such corporations are bound to
use some diligence in the discharge of their
duties cannot be disputed. All the authorities hold so. What degree of care and diligence are they bound to exercise?
Not the
highest degree, not such as a very vigilant
or extremely careful person would exercise.
If such were required, it would be difficult
to find trustees who would incur the responsibility of such trust positions. It would not
be proper to answer the question by saying
the lowest degree.
Few persons would be
willing to deposit money in savings banks,
or to take stock in corporations, with the understanding that the trustees or directors
were bound only to exercise slight care, such
as inattentive persons would give to their
own business, in the management of the large
and important interests committed to their
hands.
When one deposits money in a savings bank, or takes stock in a corporation,
thus divesting himself of the immediate control of his property, he expects and has the
right to expect that the trustees or directors
who are chosen to take his place in the management and control of his property, will exercise ordinary care and prudence in the trusts
committed to them—the same degree of care
and prudence that men prompted by self-interest generally exercise in their own affairs.
When one voluntarily takes the position of
trustee or director of a corporation, good faith,
exact justice, and public policy unite in re<iuiring of him such a degree of care and prudence, and it is a gross breach of duty — crassa
negligentia— not to bestow them.
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It is impossible to give the measure of culpable negligence for all cases, as the degree
of care required depends upon the subjects to
which it is to be applied. First Nat. Bank v.
Ocean Nat. Bank, 60 N. Y. 278. What would be
slight neglect in the care of a quantity of iron
might be gross neglect in the care of a jewel.
What would be slight neglect in the care exercised in the affairs of a turnpike corporation or even of a manufacturing corporation,
might be gross neglect in the care exercised
in the management of a savings bank intrusted with the savings of a multitude of poor
people, depending for its life upon credit and
liable to be wrecked by the breath of suspicion. There is a classification of negligence
to be found in the books, not always of practical value and yet sometimes serviceable, into slight negligence,
gross negligence,
and
that degree of negligence intermediate the
two, attributed to the absence of ordinary
care; and the claim on behalf of these trustees is that they can only be held responsible
in this action in consequence of gross negligence,
according to this classification.
If
gross negligence be taken according to its ordinary meaning— as something nearly approaching fraud or bad faith— I cannot yield
to this claim; and if there are any authorities upholding the claim, I emphatically dissent from them.
It seems to me that it would be a monstrous proposition to hold that trustees, intrusted with the management of the property,
interests and business of other people who divest themselves of the management and confide in tliem, are bound to give only slight
care to the duties of their trust, and are liable only in case of gross inattention and negligence; and I have found no authority fully
upholding such a proposition. It is true that
authorities are found which hold that trustees are liable only for crassa negligentia,
which literally means gross negligence; but
that phrase has been defined to mean the absence of ordinary care and diligence adequate
to the particular case.
In Scott v. De Peyster, 1 Edw. 513, 543— a case much cited—
the learned vice-chancellor said: "I think the
question in all such cases should and must
necessarily be, whether they (directors) have
omitted that care which men of common pruTo redence take of their own concerns.
quire more, would be adopting too rigid a
rule and rendering them liable for slight neglect; while to require less, would be relaxing
too much the obligation which binds them to
vigilance and attention in regard to the interests of those confided to their care, and expose them to liability for gross neglect only—
which is very little short of fraud itself." In
Spering's Appeal, 71 Pa. St. 11, Judge Sharswood said: "They [directors] can only be regarded as mandataries— persons who have
gratuitously undertaken to perform certain
duties, and who are therefore bound to apply
ordinary skill and diligence, but no more."
In Hodges v. New England Screw Co., 1 R.
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Jenckes, J., said: "The sole question
is, whether the directors have or have not bestowed proper diligence. They are liable only for ordinary care; such care as prudent
And in the
men take in their own affairs."
same case, Ames, J., said: "They should not
therefore be liable for innocent mistakes, unintentional neghgence, honest errors of judgment, but only for willful fraud or neglect,
and want of ordinary knowledge and care."
The same case came again under consideration in 3 R. I. 9, and Green, G. J., said: "We
think a board of directors, acting in good
faith and with reasonable care and diligence,
who nevertheless fall into a mistake, either
as to law or fact, are not liable for the conseIn the case of
quences of such mistake."
Liquidators of Western Bank v. Douglas, 11
Sess. Cas. (Scot.) 112, it is said: "Whatever
the duties (of directors) are, they must be disand
charged with fidelity and conscience,
with ordinary and reasonable care. It is not
necessary that I should attempt to define
where excusable remissness ends and gross
That must depend to a
negligence begins.
large extent on the circumstances. It is
enough to say that gross negligence in the
performance of such a duty, the want of reasonable and ordinary fidelity and care, will
impose liability for loss thereby occasioned."
In Charitable Corp. v. Sutton, 2 Atk. 405,
Lord Chancellor Hardwicke said, that a person who accepted the office of director of a
corporation "is obliged to execute it with
fidelity and reasonable diligence," although
In Litchfield
he acts without compensation.
V. White, 3 Sandf. 545, Sandford, J., said:
"In general a trustee is bound to manage
and employ the trust property for the benefit
of the cestui que trust with the care and diliConsequently
gence of a provident owner.
he is liable for every loss sustained by reason
of his negligence, want of caution or mistake,
as well as positive misconduct."
In Spering's Appeal, Judge Sharswood said
that directors "are not liable for mistakes of
judgment, even though they may be so gross
as to appear to us absurd and ridiculous, provided they were honest, and provided they are
fairly within the scope of the powers and discretion confided to the managing body." As
I understand this language, I cannot assent
to it as properly defining to any extent the
nature of a director's responsibility.
Like a
mandatary, to whom he has been likened, he
Is bound not only to exercise proper care and
diligence, but ordinary skill and judgment.
As he is bound to exercise ordinary skill and
judgment, he cannot set up that he did not
When damage is caused by
possess them.
his want of judgment, he cannot excuse himself by alleging his gross ignorance. One
who voluntarily takes the position of director,
and invites confidence In that relation, undertakes, like a mandatary, with those whom he
represents or for whom he acts, that he possesses at least ordinary knowledge and skill,
and that he will bring them to bear in the

I.
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discharge of his duties. Story, Bailm. § 182.
Such is the rule applicable to public ofiicers,
to professional men and to mechanics, and
such is the rule which must be applicable to
every person who undertakes to act for another in a situation or employment requiring
skill and knowledge; and it matters not that
the service is to be rendered gratuitously.
These defendants voluntarily took the position of trustees of the bank. They invited
depositors to confide to them their savrngs,
and to intrust the safe-keeping and management of them to their skill and prudence.
They undertook not only that they would discharge their duties with proper care, but that
they would exercise the ordinary skill and
judgment requisite for the discharge of their
delicate trust.
Enough has now been said to show what
measure of diligence, skill, and prudence the
law exacts from managers and directors of
corporations; and we are now prepared to
examine the facts of this case, for the purpose of seeing if these trustees fell short of
this measure in the matters alleged In the
complaint.
This bank was incorporated by the act
chapter 467 of the Laws of 1867, and it commenced business in the spring of that year,
in a hired building on the east side of Third
avenue, in the city of New York.
It remained there for several years, and then removed to the west side of the avenue, between Forty-Fifth and Forty-Sixth streets,
where it occupied hired rooms until near the
time of its failure in the fall of 1875. During the whole time the deposits averaged only about $70,000. In 1867, the income of the
bank was $942.12, and the expenses, including amounts paid for safe, fixtures, charter,
current expenses and interest to depositors,
In 1868, the income was
were $5,571.34.
$5,471.43, and the expenses including interest
In 1869, the income
to depositors, $5,719.43.
was $3,918.27, and the expenses and interest
paid, $5,346.05.
In 1870 the income was $5,784.09, and expenses and interest, $7,040.22.
In 1871 the income was $13,551.14; which included a bonus of $4,000, or $6,000 obtained
upon the purchase of a mortgage of $40,000,
which mortgage was again sold In 1874 at a
discount of $2,000, and the expenses, including interest paid, were $9,124.05.
In 1872
the income was $5,100.51, and the expenses,
including interest paid, were .$7,212.49. Down
to the 1st day of January, 1873, therefore, the
total expenses, including interest paid, were
$5,046 more than the income.
To this sum
should be added $2,000, deducted on the sale
of the large mortgage in 1S74, which was
purchased at the large discount in 1871, as^
above mentioned, and yet entered in the assets at its face.
From this apparent deficiency should be deducted the value of the safe
and furniture of the bank, from which the receiver subsequently realized $500. At the
same date the amount due to over one thousand depositors was about $70,000, and the
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assets of the bank consisted of about $13,000
in cash and the balance mostly of mortgages
upon real estate.
While the bank was in this condition, with
a lease of the rooms then occupied by it expiring May 1, 1S74, the project of purchasing
a lot and erecting a banking-house thereon
began to be talked of among the trustees.
The only reason put on record in the minutes
of the meetings held by the trustees for procuring a new banking-house was to better
the financial condition of the bank. In February, 1873, at a meeting of the trustees a
committee was appointed "on site for new
■building;" and in March the committee entered into contract for the purchase of a
plot of land, consisting of four lots, on the
comer of Forty-Eighth street and Third avenue, for the sum of $74,500; of which $1,000
was to be paid down, !p9,000 on the 1st day
of May then next, and $64,000 to be secured
by a mortgage, payable on or before May 1,
1875, with interest from May 1, 1873, at seven per cent.; and there was an agreement
that payment of the principal sum secured
ty the mortgage might be extended to May
1, 1877, provided a building should, without
unavoidable delay, be erected upon the corner lot, worth not less than $25,000. This
contract was reported by the committee to
the trustees, at a meeting held April 7. On
the 1st day of May, 1873, the real estate was
conveyed and the cash payment was made,
and four separate mortgages were executed
to secure the balance, one upon each lot.
The mortgage upon the lot upon which the
bank building was afterward erected was
for $30,500. At the same time the bank became obligated to build upon that lot a building covering its whole front, twenty-five feet,
and sixty feet deep, and not less than five
stories high, and have the same inclosed by
the 1st day of November then next. Upon
that lot the bank proceeded, in the spring of
1875, to erect a building covering the whole
front, and seventy-six feet deep, and five
stories high, at an expense of about $27,000.
And the buiding was nearly completed when
the receiver of the bank was appointed in
November of that year.
The three lots not
needed for the building were disposed of,
as we may assume, without any loss, leaving the corner lot used for the building to cost
the bank $29,250; and we may assume that
that was then the fair value of the lot. This
case may then be treated as if the trustees
had purchased the comer lot at $29,250, and
bound themselves to erect thereon a building
costing $27,000. When the receiver was appointed that lot and building, and other assets which produced less than $1,000, constituted the whole property of the bank; and
subsequently the lot and building were swept
a,way by a mortgage foreclosure, and this action was brought to recover the damages
caused to the bank by the alleged improper
investment of its funds, as above stated, in
the lot upon which the building was erected.
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At the time of the purchase of the lot the
bank was substantially insolvent. If it had
gone into liquidation, its assets would have
fallen several thousand dollars short of discharging its liabilities,
and this state of
things was known to the trustees. It had
been in existence about six years, doing a
losing business. The amount of its deposits,
which its managers had not been able to
increase, shows that the enterprise was an
abortion from the beginning, either because
it lacked public confidence, or was not needed in the place where it was located.
It
had changed its location once without any
benefit.
It had on hand but about $13,000
in cash, of which $10,000 were taken to make
the first payments. The balance of its assets
was mostly in mortgages not readily convertible. One was a mortgage for $40,000,
which had been purchased at a large discount, and we may infer that it was not very
salable, as the trustees resolved to sell it as
early as May, 1873, and in August, 1S73, authorized it to be sold at a discount of not
more than $2,500, and yet it was not sold
until 1874. In this condition of things the
trustees made the purchase complained of,
under an obligation to place on the lot an
expensive banking-house.
Whether
under
the circumstances the purchase was such as
the trustees, in the exercise of ordinary prudence, skill and care, could make; or whethrash,
er the act of purchase was reckless,
extravagant, showing a want of ordinary prudence, skill and care, were questions for the
jury. It is not disputed that, under the
charter of this bank, as amended in 1868
{Chapter 294), it had the power to purchase a
lot for a banking-house "requisite for the
That was a
transaction of its business."
power, like every other possessed by the
with prudence and
bank, to be exercised
care.
Situated as this moribund institution
was, was it a prudent and reasonable thing
to do, to invest nearly half of all the tmst
funds in this expensive lot, with an obligation to take most of the balance to erect
thereon an extravagant building? The trustees were urged on by no real necessity.
They had hired rooms where they could have
remained; or if those rooms were not adequate for their small business, we may ascould have been hired.
sume that others
They put forward the claim upon the trial
that the rooms they then occupied were not
That may have been a good reason
safe.
for making them more secure, or for getting other rooms, but not for the extravaIt is infergance in which tliey indulged.
able however that the principal motive which
influenced the trustees to make the change
of location was to improve the financial condition of the bank by increasing its deposits. Their project was to buy this corner
lot and erect thereon an imposing edifice, to
inspire confidence, attract attention, and thus
It was intended as a sort ol
draw deposits.
advertisement of the bank, a very expensive
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one Indeed.
Savings banks are not organTliey have no
ized as business enterprises.
stockholders, and are not to engage in speculations or money-making in a business sense.
They are simply to take the deposits, usually small, which are offered, aggregate them,
and keep and invest them safely, paying
such interest to the depositors as is thus
made, after deducting expenses, and paying
the principal upon demand.
It is not legitimate for the trustees of such a bank to seek
deposits at the expense of present depositors.
It is their business to take deposits
v^hen offered.
It was not proper for these
trustees—or at least the jury may have

found that it was not—to take the money
then on deposit and invest in a bankinghouse, merely for the purpose of drawing
other deposits.
In making this investment
the interests of the depositors whose money
was taken, can scarcely be said to have been
consulted.

It matters not that the trustees purchased
this lot for no more than a fair value, and
that the loss was occasioned by the subsequent general decline In the value of real
They had no right to expose their
estate.
bank to the hazard of such a decline.
If the
purchase was an improper one when made,
it matters not that the loss came from the
unavoidable fall In the value of the real estate purchased.
The jury may have found
that it was grossly careless for the trustees
to lock up the funds In their charge in such
an investment, where they could not be
reached in any emergency which was likely
to arise in the affairs of the crippled bank.
We conclude therefore that the evidence
justified a finding by the jury that this was
not a case of mere error or mistake of judgment on the part of the trustees, but that it
was a case of Improvidence, of reckless, unreasonable extravagance, in which the trustees failed in that measure of reasonable prudence, care and skill which the law requires.
This case was moved for trial at a circuit
court, and before the jury was impaneled the
defendants claimed that the case was improperly in the circuit, and that it should be
tried at special term; and the court ordered
that' the trial proceed, and at the close of
the evidence the defendants moved that the
complaint be dismissed, on the ground that
the action was not a proper one to be tried
before a jury, and should be tried before the
equity branch of the court The motion was
denied, and these rulings are now alleged for
error. The receiver in this case represents

the bank, and may maintain any action the
bank could have maintained.
The trustees
may be treated as agents of the bank.
In
re German Min. Co., 27 Eng. Law & Eq. 158;
Belknap v. Davis, 19 Me. 455; Bedford R.
Co. V. Bowser,
48 Pa. St. 29; Butts
v.
Wood, 38 Barb. 181; Austen v. Daniels, 4
Denio, 299; Ohio & M. R. Co. v. McPherson,
And for any misfeasance or non35 Mo. 13.
causing damage to the bank, they
feasance,
were responsible to it, upon the same principle that any agent Is for like cause responsible to his principal. It has never been
doubted that a principal may sue his agent
in an action at law for any damages caused
by culpable misfeasance or non-feasance in
The only relief
the business of the agency.
claimed in this complaint was a money judgment, and we think it was properly tried as
an action at law.
No equitable rights were
to be adjusted, and there was no occasion to
appeal to an equitable forum.
Treating this therefore as an action at
law, it follows also that the objection taken
that other trustees should have been joined
In actions ex
as defendants cannot prevail.
delicto the plaintiff may sue one, some or all
Liquidators of Western
of the wrong-doers.
Bank v. Douglas, 22 Sess. Cas. (Scot.) 475;
Barb. Parties, 203.
The defendants Hoffman and Gearty filed
petitions for their discharge In bankruptcy
after the commencement
of this action, and
were discharged before judgment, and they
alleged such discharge as a defense to the
action. The trial judge and the general term
held that the discharge furnished no defense,
and we are of the same opinion. This claim
was purely for unliquidated damages occasioned by a tort. Such a claim was not provable in banliruptcy, and therefore was not
discharged.
Rev. St. U. S. (2d Ed.) §§ 5115,
5119, 5067-5071;
Zinn v. Ritterman, 2 Abb.
Prac. (N. S.) 261; Kellogg v. Schuyler, 2 Denio, 73; Crouch v. Gridley. G Hill, 250; In
re Wiggers, 2 Biss. 71, Fed. Cas. No. 17,623;
In re Clough, 2 Ben. 508, Fed. Cas. No. 2,905; In re Sidle, 2 N. B. R. 77, Fed. Cas. No.
12,844.
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conclude therefore that the judgment apfrom should be affirmed.
The appeal by the plaintiff from the order
of the general term, granting a new trial as
to defendant Smith, must, for reasons stated
on the argument, be dismissed, with costs.
All concur.
Judgment affirmed, and appeal from order
dismissed.
pealed
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an action for an accounting
against the defendants, as the surviving executors of the will of the father of the plaintiffs. By the will the executors were directed to invest $15,000 for each of the plaintiffs, and the executors made these investments in certain railroad bonds and stock,
The value of these
and in some bank stock.
securities having depreciated, the investment was repudiated by the plaintiffs, and
The further facts apthis action brought.
pear in the opinion of the court.
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WOODRUFF, J. It is conceded that in
England the rule is, and has long been settled, that a trustee, holding funds to invest
for the benefit of his cestui que trust, is
bound to make such investment in the public debt, for the safety whereof the faith of
their government is pledged; or in loaus, for
which real estate is pledged as security.
And that although the terms of the trust
commit the investment, in general terms, to
the discretion of the trustee, that discretion
is controlled by the above rule, and is to be
exercised within the very narrow limits,
which It prescribes.
As a purely arbitrary rule, resting upon
any special policy of that country, or on any
peculiarity in its condition, it has no appliIt is not of the comcation to this country.
It had no applicability to the conmon law.
dition of this country, while a colony of
Great Britain, and cannot be said to have
been incorporated in our law.
So far, and so far only, as it can be said to
rest upon fundamental principles of equity,
commending themselves to the conscience,
and suited to the condition of our affairs,
so far it is true, that it has appropriate application and force, as a guide to the administration of a trust here, as well as in England.
do not therefore deem it material to inof English
quire through the multitude
cases, and the abundant texts of the lawwriters, into the origin of the rule in England, or the date of its early promulgation.
deem it necNor in this particular case do
essary to determine whether it should, by
precise analogy, be deemed to prohibit here
investments In any other public debt than
that of the state of New York.
Neither, in my judgment, are we at liberty, in the decision of this case, to propound any new rule of conduct, by which
to judge of the liability of trustees, now subjected to examination.
Under trusts heretofore created, the managers thereof per-
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forined their duty with the aid of rules for
the exercise of their discretion, which were
the utterance of equity and good conscience,
intelligible
to their
understanding,
and
available for their information;
otherwise,
trusts heretofore existing have been traps
and pitfalls to catch the faithful, prudent
and diligent trustee, without the power ta
avoid them.
But it is not true that there is no underlying principle or rule of conduct in the administration of a trust, which calls for obedience.
Whether it has been declared by
the courts or not, whether it has been enacted in statutes or not, whether it is in
familiar recognition in the affairs of life,,
there appertains to the relation of trustee
and cestui que trust, a duty to be faithful,^
to be diligent, to be prudent in an administration intrusted to the former, in confidence in his fidelity, diligence and prudence.
To this general statement of the duty of
trustees, there is no want of promulgation
or sanction, nor want of sources of information for their guidance. In the whole history of trusts, in decisions of courts for a
century in England, in all the utterances of
the courts of this and the other states of
this country, and not less in the conscious
good sense of all intelligent minds, its recognition is uniform.
The real inquiry therefore is, in my judgment, in the case before us, and in all like
Has the administration of the trust,
cases:
created by the will of Charles W. King, for
the benefit of the plaintiff, been governed
by fidelity, diligence and prudence? If it
has, the defendants are not liable for losses
which nevertheless have happened.
This however aids but little in the examination of the defendants' conduct, unless
the terms of definition are made more precise.
What are fidelity, diligence and discretion? and what is the measure thereof,
which trustees are bound to possess and exercise ?

It is hardly necessary to say that fidelity
imports sincere and single intention to administer the trust for the best interest of the
parties beneficially interested, and according
And
to the duty which the trust imposes.
this is but a paraphrase of "good faith."
The meaning and measure of the required
prudence and diligence has been repeatedly
discussed, and with a difference of opinion.
In extreme rigor, it has sometimes been
said that they must be such and as great as
that possessed and exercised by the court
And again, it has been
of chancery itself.
said that ttiey are to be such as the trustee
exercises in the conduct of his own affairs,
of like nature, and between these is the declai-ation that they are to be the highest prudence and vigilance, or they will not exonerate.

My own judgment, after an examination
of the subject, and bearing in mind the nature of the office, its importance and the
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•considerations which alone induce men of
suitable experience, capacity and responsibility to accept its usually thankless burden,
is that the just and true rule is that the
trustee is bound to employ such diligence
and such prudence in the care and management as In general prudent men of discretion and intelligence in such matters employ
in their own like affairs.
This necessarily excludes all speculation,
^11 inyestments for an uncertain and doubtful rise in the market, and of course every
thing that does not take into view the nature and object of the trust, and the consequences of a mistake in the selection of the
investment to be made.
It therefore does not follow that because
prudent men may, and often do, conduci
their own affairs with the hope of growing
rich, and therein take the hazard of adventures which they deem hopeful, trustees
may do the same; the preservation of the
fund and the procurement of a just income
therefrom are primary objects of the creation of the trust itself, and are to be primarily regarded.
If it be said that trustees are selected by
the testator or donor of the trust, from his
■own knowledge of their capacity, and without any expectation that they will do more
than, in good faith, exercise the discretion
and judgment they possess, the answer is:
First, the rule properly assumes the capacity of trustees to exercise the prudence and
•diligence of prudent men in general; and
second, it imposes the duty to observe and
know or learn what such prudence dictates
In the matter in hand.
And once more the terms of the trust, and
its particular object and purpose, are In no
case to be lost sight of in its administration.
Lewin, in his treatise on the law of Trusts,
■etc., (page 332), states, as the result of the
several eases, and as the true rule, that "a
trustee is bound to exert precisely the same
care and solicitude in behalf of his cestui
que trust as he would do for himself; but
greater measure than this a court of equity
will not exact." In general this is true; but
if it imports that if he do what men of ordinary prudence would not do, in their own
affairs, of a like nature, he will be excused,
on showing that he dealt with his own property with like want of discretion, it cannot be
sustained as a safe or just rule toward cestuis que trust; nor is it required by reasonable indulgence to the trustee; it would be
laying the duty to be prudent out of view
entirely, and I cannot think the writer intended it should be so understood.
The Massachusetts cases (Harvard College
V. Amory, 9 Pick. 446; Lovell v. Minot, 20
Pick. 116) cited by the counsel for the defendants, are in better conformity with the
rule as have stated it.
To apply these general views to the case
before us, and with the deductions which
necessarily flow from their recognition: The
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testator gave to each of his children $15,000,
the interest on the same, so far as required,
to be applied to their maintenance and education, and the principal, with any accumulations thereon, to be paid to them severally
on their majority; appointed the defendant,
Talbot, and his partner, Mr. Olyphant, executors, "intrusting to their discretion the
settlement of my affairs and the investment
of my estate for the benefit of my heirs."
If am correct in my views of the duty
of trustees, this last clause neither added to,
nor in any wise affected the duty or responsibility of these executors; without it they
were clothed with discretion; with it their
discretion was to be exercised with all the
care and prudence belonging to their trust
relation to the beneficiaries.
Such Is the
distinct doctrine of the cases very largely
cited by the counsel for the parties, and is,
I think, the necessary conclusion from the
just rule of duty I have stated.
What then was the office of the trustees,
as indicated by the terms and nature of the
trust?
If its literal reading be followed, it
directed that "$15,000" in money be placed
at "interest."
The nature of the trust, according to the manifest intent of the testator, required that in order to the maintenance and support of Infant children, whose
need, in that regard, would be constant and
unremitting,
that interest should flow in
with regularity and without exposure to the
uncertainties or fluctuations of adventures
of any kind.
And then the fund should continue, with any excess of such interest accumulated for their benefit, so as to be delivered at the expiration of their minority.
Palpably then the first and obvious duty
was to place that $15,000 in a state of security; second, to see to it that it was productive of interest; and third, so to keep the
fund that it should always be subject to
future recall for the benefit of the cestui que
trust.
do not attach controlling importance to
the word "interest" used by the testator, but
I do regard it as some guide to the trustees,
as an expression of the testator, that he
did not contemplate any adventure with the
fund, with a view to profits as such.
But apart from the inference from the use
of that word,
think it should be said, that
whenever money is held upon a tnist of this
description, it is not according to its nature,
nor within any just idea of prudence to place
the principal of the fund in a condition in
which it is necessarily exposed to the hazard
of loss or gain, according to the success or
failure of the enterprise in which it is embarked, and in which by the very terms of
the Investment, the principal is not to be
returned at all.
It is not denied that the employment of
the fund, as capital In trade, would be a
clear departure from the duty of trustees.
If it cannot be so employed under the management of a copartnership,
see no reason
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for saying that the incorporation of the partners tends, in any degree, to justify it.
The moment the fund is invested in bank,
or insurance, or railroad stocli, it has left
the control of the trustees; its safety and
the hazard, or risk of loss, is no longer dependent upon their skill, care or discretion
in its custody or management, and the terms
of the investment do not contemplate that
it ever will be returned to the trustees.
If it be said that at any time the trustees
may sell the stock (which is but another
name for their interest in the property and
business of the corporation), and so re-possess themselves of the original capital,
reply that is necessarily contingent and uncertain; and so the fund has been voluntarily placed in a condition of uncertainty, deFirst, the
pendent upon two contingencies:
practicability of making the business profitable; and, second, the judgment, skill and
fidelity of those who have the management
of it for that purpose.
If it be said that men of the highest prudence do in fact invest their funds in such
stocks, becoming subscribei-s and contributors thereto in the very formation thereof,
and before the business is developed, and
in the exercise of their judgment on the
probability of its safety and productiveness,
the answer is, so do just such men, looking
to the hope of profitable returns, invest
money in trade and adventures of various
kinds.
In their private aifEairs they do, and
they lawfully may put their principal funds
at hazard; in the affairs of a trust they may
not.
The very nature of their relation to it
forbids it.
If it be said that this reasoning assumes
that it is certainly practicable so to keep the
fund that it shall be productive, and yet safe
against any contingency of loss; whereas
in fact if loaned upon bond and mortgage, or
upon securities of any description, losses
from Insolvency and depreciation may and
often do happen, nothwithstanding due and
proper care and caution is observed in their
selection.
Not at all. It assumes and insists that the trustees shall not place the
fund where its safety and due return to their
hands will depend upon the success of the
business in which it is adventured, or the
skill and honesty of other parties Intrusted
with its conduct; and it is in the selection
of the securities for its safety and actual return that there is scope for discretion and
prudence, which if exercised in good faith,
constitute due performance of the duty of
the trustees.
My conclusion is therefore that the defendants wei-e not at liberty to invest the fund
bequeathed to the plaintiff in stock of the
Delaware and Hudson Canal Company; of
the New York and Harlem Railroad Company; of the New York and New Haven
Railroad Company; of the Bank of Commerce; or of the Saratoga and Washington
Railroad Company; and that the plaintiff
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was not bound to accept these stocks as and
for his legacy, or the investment thereof.
In regard to the bonds of the Hudson
River Railroad Company and of the Delaware and Hudson Canal Company, it appears by schedule B, given in evidence, that
the former were mortgage bonds; but what
was the extent or sufficiency of the security
afforded by such mortgage, or what property was embraced in it does not appear,
nor does it appear whether there was any
security whatever for the payment of the
canal company's bond.
It is not necessary for the decision of this
case; and
am not prepared to say that an
investment in the bonds of a railroad or
other corporation, the payment whereof is
secured by a mortgage upon real estate, is
not suitable and proper under any circumstances.
If the real estate is ample to insure the
payment of the bonds,
do not at present
perceive that it is necessarily to be regarded
as inferior to the bond of an individual secured by mortgage; it would of course be
open to all the inquiries which, prudence
would suggest if the bond and mortgage
were that of an individual.
The nature,
the location and the sufficiency of the security and the terms of the mortgage, and
its availability for the protection and ultimate realization of the fund, must of course
enter into the consideration.
But it is not necessary to pursue that subject. The plaintiff in his complaint rejects
The court below
the entire investment.
held that it was equitable that the plaintiff
should be held to receive the whole or none
of the stocks and bonds, and to that ruling
neither the plaintiff nor the defendant have
excepted; and therefore the question whether the judgment below was correct in that
respect is not before us.
It is proper however to say that do not
clearly apprehend the propriety of that ruling, unless it be on the ground that the
plaintiff in his complaint did so elect.
The rule is perfectly well settled that a
cestui que trust is at liberty to elect to approve an unauthorized investment and enjoy its profits, or to reject it at his option;
perceive no reason for saying that
and
where the trustee has divided the fund into
parts and made separate investments, the
cestui que trust is not at liberty, on equitable as well as legal grounds, to approve and
adopt such as he thinks it for his interest
to approve.
The money invested is his
money; and in respect to each and every
dollar, it seems to me he has an unqualified
right to follow it, and claim the fruits of its
investment, and that the trustee cannot deny
it. The fact that the trustee has made
other investments of other parts of the fund,
which the cestui que trust is not bound to
approve, and disaffirms, cannot, I think,
affect the power. For example, suppose in
the present case the cestui que trust, on de-
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livery to him of all the securities and bonds

Saratoga and Washington
Railroad Comreject and return to you. Is
In which his legacy had appeared invested, pany. That
had declared: Although these investments it doubtful that his position must be susare improperly made, not in accordance vs^ith tained?
the intent of the testator, nor in the due perThe result is, that the main features of the
formance of your duty,
veaive all objection judgment herein must be affirmed.
on that account, except as to the stock of the
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struments by which the trust in this case
was created and declared,
indicating any
agreement on the subject of commissions,
nor manifesting any intent that the service
with its responsibilities should be assumed
or borne gratuitously.
The property in question consisted of seven
steamships, transferred to the appellants and
their associate. Snow (now deceased), to hold
for the use and benefit of the Accessory
Transit Company, and in trust and confidence that the trustees wUl account for and
pay over to the company, or to whomsoever
the company may appoint, all earnings, receipts and profits from or on account thereof,
or of any or either of them, which they may
receive, and any and all insurance moneys
which may be received, on account of the
ships, or either of them; and will assign,
transfer and convey the said ships and any
of them, on request of the company, to the
said company or such appointee.
It is true that the trustees permitted the
ships to be employed and run by other agents
of the company, and the company received
the earnings directly.
But although this
may be a reason for denying to them commissions on such receipts and earnings, it
would not deprive them of their just claim to
compensation for the discharge of the trust,
in holding the property subject to a liability
to account therefor, and to convey the same,
and a further responsibility to third parties,
who would have a right to look to the legal
title to the ships, and charge the trustees as

(39 N. Y. 202.)
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GROVBR, J. It is settled by repeated adjudication in this state, aeauieseed in for
many years, although the question does not
appear to have been passed upon in the court
of last resort^ that where an active ti-ust for
the care, management, conveyance and appropriation of personal property has been
created,
and the instrument creating the
trust makes no provision for the compensation of the ti-ustees, they are prima facie entitled to the same commissions as are by
statute allowed to guardians, executors and
administrators.
The terms of the instrument may be such
as to negative the idea that any compensation to the trustees was contemplated; the
relationship of the parties or other extrinsic
facts may clearly indicate that the labor and
responsibility of the trust were voluntarily
assumed, and were intended by all parties
performed.
to be gratuitously
Mason v.
Koosevelt,
5 Johns. Ch. 534;
Mumford v.
Murray. 6 Johns. Ch. 452.
The subject is discussed by Chancellor
Walworth in Meacham v. Sternes, 9 Paige,
398.
The doctrine of that case is strongly
reasserted in Matter of De Peyster, 4 Sandf.
Ch. 511, by Vice-Chancellor
Sandford, and
held not to require, that the property held
should be converted by the trustee into money;
that though delivered in specie and
in the very form in which it came to his
hands, commissions should be allowed thereon.
And the supreme court, in WagstafC v.
Lowerre, 23 Barb. 209, held the same rule,
in favor of a trustee appointed by will. That
the JKngllsh rule and the law of this state
was otherwise, prior to the statute of 1818,
fixing the compensation of executors and administrators, appears in these cases, and in
Manning v. Manning, 1 Johns. Ch. 534. See
2 Story, Eq. Jur. § 1268, and notes; Robinson
V. Fitt, White
& T. Lead. Cas. Eq. (Am.
Notes)

70;

Law Lib.

such.

I

p. 353 et seq.

Without affirming that the rale is so unqualified that the rate of compensation allowed by statute to executors, administrators and guardians must, in all cases where
compensation is allowed to trustees, be the
exact measure, without any consideration of
the nature and extent of the duties and responsibilities imposed by the trust, or that in
no case the court will inquire what less
amount would be a reasonable compensation,
think the rule above stated should in
general be regarded as reasonable and just,
and therefore to be adopted, unless there are
controlling considerations which forbid the
allowance.
There is nothing in the language of the in-
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think therefore that there is nothing in
the nature and terms of the trust which precludes the allowance of commissions to the
trustees under the general rule above stated.
But the trustees were themselves directors
of the company, and as such were already
trustees bound to manage the affairs and
property of the company for the interest of
its stockholders, and by familiar and wellsettled principles of law, as well as the most
obvious rules of justice, forbidden to administer its affairs for their private emolument.
There were seven directors. The creation
of the trust and the designation of the trustees was authorized by a resolution passed
at a meeting of the directors, at which they
were present and voted; and although they
did not constitute a majority, their voice
and influence was cast in favor of the arrangement by which property, to the amount
of $1,350,000, purchased and paid for by the
company, was placed in their hands. Prima
facie, this act was itself a breach of trust.
The directors had prima facie no right to
place the property in the hands of third persons, and thus put the title beyond the proper control of the board of directors, who were
by law trustees for the control, employment
and management of the property of the company, for the benefit of its stockholders.
True, they declared a trust to hold for the
use of the company, but it is no part of the
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proper duty and power of the directors of the
company to divest the company itself of the
title to its property, and subject it to 'the
hazard of the fidelity of trustees, or make the
actual benefits to be derived by the stockholders depend upon the efficiency of proceedings
in court to compel the perfoimance of such a
trust.
It is however not necessary to say that
there may not be circumstances in the condition of an incorporated company, which will
warrant the transfer of its property, or portions of it, to trustees, for purposes which
are lawful and consistent with the duty owed
do say however that the
to the company.
creation of such a trust requires some legal
and sufficient purpose to excuse it.
find no facts stated in the ease agreed
upon here, as the reasons for creating the
trust in question. The company was incorporated by the "state or republic of Nicaragua." Its "corporate object and business was
the transportation of passengers and freight
from the city of New York to certain ports
on the Pacific, and it was necessary, in order
to carry out the objects of its incorporation,
that the said company should own or have
the control of several steamships running on
either side of the Isthmus of Nicaragua."
Nothing in the case agreed upon indicates
that the company could not own, hold and
run steamships agreed to be "necessary to
carry out the object of its corporation," towit, "the transportation of passengers and
freight."
What was then the impediment? It is suggested, in argument, that the laws of the
United States prevented the company, a foreign corporation, from taking and holding
the title to these ships. The case states, that
in July, 1854, an act of congress was passed
authorizing this company to hold steamships
in their own name.
And the argument is therefore this: At the
time this trust was created, the company
could not, by law, take the legal title to itself.
The conveyance to the trustees was therefore
necessary; and if necessary, then as between
the trustees and the company, was proper,
in order to carry out the objects of the incorporation, and secure to the stockholders
the means of carrying on the business for
which it was created, and the profits and
emoluments derivable therefrom.
It is doubtless true that a foreign corporation cannot take title to a vessel, and retain
her registration as a vessel of the United
States, entitled to the privileges and protection of a national as distinguished from a
foreign ship. But I find no warrant for saying that the Accessory Transit Company had
no legal capacity to take the title to these
steamships, and hold and employ them for all
purposes for which citizens of Nicaragua
may hold and employ vessels, and among
other purposes, the running them between
their own ports, and the ports of the United
States, subject to all the disadvantages, of

I

I

of being treated as foreign vessels,
and restricted in their trade, by all the disabilities to which foreign ships are subject.
The objects of their incorporation declared
in their charter import the power to hold and
employ such ships.
The question thereupon arises, may a foreign corporation, in order to obtain and keep
all the advantages derivable from a trade
which can only be advantageously carried on
in American vessels, registered as such, under a system which makes a fraudulent registry a forfeiture of the ship, and which requires the oath, that no foreigner has any
interest in the ship,— purchase and employ
ships for the sole use and benefit of the corporation, and with expressed authority to direct and control their use and disposition,
and cover the ownership under a trust in
American citizens, they taking the title for
that purpose.
cannot resist the conclusion that this is
not only an evasion, but a fraud upon the
laws of the United States, which ought not
to be sustained or sanctioned, directly or indirectly, and that no court should hold that
a trust for such a purpose should be upheld
either to give compensation to the trustees
or for any other object.
If there was any other purpose, or any other ground upon which the propriety of the
trust may be vindicated (and for the purposes of this case it is not necessary to say
that there may not have been), it is at least
true that there was legal capacity in the company to take the steamships; and the expediency and propriety of doing so was a
proper subject of consideration by the board
of directors.
Whether it was for the interest of the stockholders to pay the purchaseprice, and leave the title in third persons,
subject to a charge by way of compensation
therefor, and subject to any of the hazards
consequent thereupon, was a subject of grave
consideration, in reference to which the directors, as trustees, were not at liberty to
act under the influence of self-interest.
In this aspect of their relation to the subject, the appellants and their associates were
not in a situation permitting them to secure
to themselves a personal advantage in the
matter. The stockholders and creditors were
entitled, not only to their vote in the board,
but to their influence and argument in the
discussion which led to the passage of the
resolution in pursuance of which they took
title as trustees.
This brings the case within the rule, which
rests in the soundest wisdom, and is sustained by the best consideration of the infirmities of our human nature, and called for
by the only safe protection of the interests
of cestuls que trust, or beneficiaries, viz.:
That trustees and persons standing in similar fiduciary relations, shall not be permitted to exercise their powers, and manage
or appropriate the property of which they
have control, for their own profit or emolucourse,

I
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oi" as it lias been expressed, "shall not
take advantage of their situation to obtain
any personal benefit to themselves at the exStory, Eq.
pense of their cestuis que trust."
Jur. § 466a; Hill, Trustees, 535.
This by ho means assumes that the trustees were not, in this case, in the actual exercannot for
cise of the highest Integrity.
a moment doubt that in reference to the particular case before us; but the principle is
one of great importance, and it forbids any
inquiry into the honesty of a particular caae.
If it would have been competent to select
their trustees disconnected from the company, still it was not competent for the directors themselves to create a trust of this
description, consider and determine its expediency, and thereby create a claim to compensation in their own favor for the performance of its duties.
thinli the judgment
For these reasons
should be affirmed.

ment,

I

I

OLERKB, J.

The defendant is the receivTransit Company, now
It was a corporation created by
insolvent.
and it carried on
the republic of Nicaragua;
business in the city of New York. A purchase was made, on its behalf. In December,
1852, of seven steamships from Mr. Cornelius Vanderbilt, for the purpose of running
them on their line between New York and
Being a forSan Francisco, via Nicaragua.
eign corporation, the company could not then
take the title, and have the ships registered
in its ovsTi name; and on the 30th of December, 1852, the board of directors, seven in
number, passed a resolution that the vicepresident of the company and two of the directors be appointed trustees to receive a
transfer of the ships, and hold them subject to the control and disposition of the
company.
These were the two plaintiffs, Mr.
Ogden, the vice-president, and Mr. Wright;
and the third was Mr. Snow, since deceased.
Mr. Ogden received as vice-president, a salary of $4,000 a year. They were all present
at the meeting, and voted for the resolution.
They received bills of sale of the ships in
their names, and signed an instrument declaring that they had received the bills of
sale, and held the ships for the company.
On the 27th of July, 1854, the company indemnified each of the trustees by a bond in
a penalty of $100,000, against any claims and
demands on account of the ships; soon after, an act of congress was passed, authorizing the company to hold steamships in its
own name; and thereupon Messrs. Ogden,
Wright and Snow transferred the title in
er of the Accessory
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them to the company by bills of sale. After
this transfer they addressed a letter to the
president and directors, claiming compensation as trustees, which the company refused
to pay. In 1858, the company became insolvent; and soon afterward the defendant
was appointed receiver.
After the ti-ansf er to the trustees, they had
no more to do with the control and management of the ships than any other members of
the board; and the ships were actually run
under the supervision of the whole board, by
Mr. Vanderbilt, as the agent of the company.
The plaintiffs now claim, by way of compensation, the same commissions as are allowed %o executors and administrators.
They
claim $3,950, being the amount of commission upon the sum of $1,350,000, the amount
paid by the company to Vanderbilt, as the
purchase-money. They also claim interest on
this sum of $3,950, from the 27th of January, 1854, making in the whole $7,900.
It does not appear that the purchasemoney, or any portion of it, passed through
the hands of the trustees, or that they performed any seiTices, or incurred any risks
or responsibilities, beyond taking the bills
of sale in their names, and holding them,
and executing bills of sale to the company.
So that no active duties devolved upon them;
and for any responsibilities which they incurred, they were fully indemnified by having the legal title to the ships, and by the
bond of indemnity which they subsequently
received. They did not, like executors, administrators, guardians and other trustees,
become the custodians of the funds of the
company, receiving its earnings or paying
They demand this sum of $3,them out.
950, merely for allowing their names to be
In my opinion
inserted in the bills of sale.
they are not entitled to compensation on any
In all probability, at the
equitable grounds.
time of the passage of the resolution appointing them trustees, neither they, nor any other member of the board, had any idea that
compensation would be required, or was necessary. Not a word was said on the subject
at the time the resolution was passed, nor
was any intimation given by them of a claim
for services at any time, until they presented
their demand, more than two years and six
when they had transmonths afterwards;
ferred the ships to the company.
The judgment should be affirmed, with
costs.

All concur,
DWIGHT, J.
Judgment

except

affirmed.

HUNT,

0.

J.,

and
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Court of Appeals of New York.

Sept. 23, 1873.

Appeal from order on settlement of accounts of Edward. Schell, trustee, etc., of the
estate of Jacob Appley, which disallowed an
item of $2,500 charged for his services as
sucli trustee.
Jacob Appley died seized of a large real
By his last will and
and personal estate.
testament he devised and bequeathed all his
property, with certain exceptions, to his executors and the survivor of them, upon certain trusts therein named.
The will, after
reciting the trusts, contained this clause:
"And also that my said executors retain and
pay unto themselves out of said rents and
incomes all costs, charges and expenses that
they shall have to pay or be put imto in the
fulfillment of this my will, and a reasonable
compensation for their services."
By an order of the supreme court, Schell
was appointed trustee in place of those namIn his accounts he made a
ed in the will.
charge in gross of $2,500 for his services.
The referee reported in favor of its allowance.

Amasa J. Parker, for appellant.
Hand, for respondent.

Samuel

RAPALLO, J. The order appealed from
shows upon its face that it was made upon
the ground that the compensation of the
trustee for his services should be limited to
commissions, at the rate allowed by statute
to executors and administrators, for receiving and paying out moneys.
This is the settled rule in cases where the
creator of the trust has made no provision
for compensation to the tnistee. Under such
circumstances the courts have by analogy
allowed the same commissions which are by
statute allowable to executors and administrators, and have restricted the allowances
to those rates.
But where the instrument creating the
trust provides that the trustee shall have a
compensation for his services in executing
the trust, such provision will be enforced.
If the instrument declares the rate of compensation, it must be followed.
If it establishes no rate, the value of the services
should be ascertained by judicial investigation. Meacham v. Stemes, 9 Paige, 398.
The provision of the will in question is
that the trustees (of whom the applicant is
the successor)
shall retain and pay unto
themselves, out of the rents and income of
the testator's estate, all costs, charges and
expenses that they shall have to pay or be
put unto in the fulfillment of his will, and
a reasonable compensation for their services.
It would seem a sufficiently simple proposition that the question, what is a reasonable sum to be allowed to the trastee over
and above his proper disbursements for his

services, is a question of fact determinable
upon the same principles which would regulate such an inquiry were the controversy
one arising upon an employment inter vivos.
But it is claimed on the part of the respondent that the statute which regulates
the commissions of executors, administrators
and guardians determines that the rate thereby allowed is a reasonable compensation,
and that the subject of the amount of comThe
pensation is closed to further inquiry.
learned court at special teimi seems to have
adopted this view, and Its decision has been
affirmed at general term. We cannot concur
in the soundness of these conclusions. In
the first place, the provisions of the statute
The origdo not in terms apply to trustees.
inal trustees in this case were the same persons who were named in the will as executors, but their offices as trustees were additional to and distinct from their legal duties
as executors.
The applicant succeeds to the
office of trustee and not of executor. The decisions which apply to trustees the same
rules as to compensation which the statute
applies to executors, etc., rest upon the principle of analogy and not upon the command
of the statute. They are confined to cases
where no provision is made by the creator of
the trust for the compensation of the trusIn such cases, there being no express
tees.
declaration of the creator of the trust that
his appointees should be compensated, yet it
being unreasonable under ordinary circumstances to require them to perform their responsible duties gratuitously, it is a fair presumption that the testator assumed that they
would be entitled to the commissions established by law for similar services when rendered by executors, etc.
Where however he
expressly provides that they shall have a reasonable compensation for their services, he
must be supposed to have intended that the
compensation should be reasonable with reference to the special circumstances of his estate and the services which he has required
them to perform.
The object of the statute is to furnish a
general and arbitrary rule for cases not otherwise provided for; but it should not govern where the testator has, by reason of peculiar circumstances existing in reference to
his estate, required extraordinai-y services
on the part of those to whose care he has
confided it, and has specially provided that
their compensation shall be reasonable, which
is equivalent to declaring that it shall be proportioned to the value of the services they
may render. By such a direction the testator necessarily confides to the tribimals under whose jurisdiction the administration of
his estate may come, the adjustment of the
compensation of his trustees, and this is a
duty which those tribunals must perform
conscientiously
upon the evidence before
them.
It was therefore the duty of the court
below in the case to determine whether the
sum claimed by the trustee was or was not
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reasonable under the circumstances, and to
allow or reduce it according to their judgment, without being controlled by the statute.
The case shows that the duties of the
trustee were onerous, and involved more
than the mere receipt and disbursement of
He was Intrusted with the managemoney.
ment of forty houses and lots, the buildings
being old and requiring frequent repairs,
and the trustee swears that he has given
them his personal care and attention, besides
attending to the receipt and application of
the funds.
Whether the sum of $2,500 allowed by the
referee is a reasonable amount Is a question
The report of the reffor the court below.
eree is not conclusive, but merely for the in-
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formation of the court. The court, at special
term, should exercise its discretion whether
to confirm or modify it, and if the amount is
in its judgment excessive. It should be reduced, but the amount should be determined
with reference to the facts of the case and
not by the statute.
The orders of the special and general
terms should be reversed, and the proceedings remitted to the court below to rehear
at special term the motion to confirm the report of the referee.
The costs of the appellant should be allowed to him out of the fund.

All

concur, except GEOVEE, J., not voting.
Ordered accordiugly.

