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§55. Deﬁnition.——The gratuitous loan, or commodatum, is

the bailment of a chattel for use by the bailee gratis.

§ 55.

The English loan includes, beside the gratuitous loan for

1.

use, the loan of money for hire, and the loan of goods for con-

sumption, the Latin mutuum, neither of which is a bailment.

The word “borrow” is also used in the three senses. In the

Definition of

commodatum.

§ 59.

Nature of the relation.

56.

Contract necessary.

57.

No recompense.

58.

Special property of bailee.

--Better care than of one 's

61.

Right to use.

own.
3.

present chapter “loan” and “borrow” must be understood to

refer to the loaning or borrowing of a chattel for use by the

2.

bailee, or borrower, without compensation to the bailor, or
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lender. Following the classiﬁcation of the last chapter, we
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shall consider: 1, the nature of the relation; 2, its rights and

duties, and 3, its termination.

1. Nature of the Relation.

§ 56. Contract necessary.—The law will never impose upon

the owner the necessity of loaning his chattel gratuitously,

hence gratuitous loans arise only from contract. Any chattel

which would not be consumed in the use may be the subject

of a loan.

§57. No rec0mpense.—It is of the essence of this bailment

that it is for the sole beneﬁt of the bailee. Any legal beneﬁt

derived by the bailor would make the relation the more com-

§55. [—] Coggs v. Bernard, 2 §57. [—] Thorne v. Deas, 4

Ld. Raymond 909, 1 Sm. Lead. Cas. Johns. (N. Y.) 84.

199.

23

§ 55. Deflnition.-The gratuitous loan, or commodatum, is
the bailment of a chattel for use by the bailee gratis.
The English loan includes, beside the gratuitous loan for
use, the loan of money for hire, and the loan of goods for con
sumption, the Latin mtttuum, neither of which is a bailment.
The word ' ' borrow ' ' is also used in the three senses. In the
present chapter ' ' loan ' ' and ' ' borrow ' ' must be understood to
refer to the loaning or borrowing of a chattel for use by the
bailee, or bor·rowe1·, without compensation to the bailor, or
lender. Following the classification of the last chapter, we
shall consider : 1, the nature of the relation ; 2, its rights and
duties, and 3, its termination.

1.

Nafare of the Relation.

§ 56. Contract necessary.-The law will never impose upon
the owner the necessity of loaning his chattel gratuitously,
hence gratuitous loans arise only from contract. Any chattel
which would not be consumed in the use may be the subj ect
of a loan.
§ 57. No recompense.-It is of the essence of this bailment
that it is for the sole benefit of the bailee. Any legal benefit
derived by the bailor would make the rel ation the more com§ 55.

Ld.

[-]

Coggs

Raymond 909,

1

v.

Sm.

Bernard, 2
Lead. Cas.

§ 57.
Johns.

19 9 ,

23

[-]
Thorne
(N. Y. ) 84.

v.

Deas,

4

§§ 53-60 OF GRATUITOUS BAILMENTS.

OF GRATUITOUS BAILMENTS.

§ § 58-60

mon mutual beneﬁt bailment. As the use is gratuitous it fol-

lows that there cannot be an executory contract for a loan,

for the consideration arises only when the undertaking has

been entered upon. '

§58. Special property of bailee.—Whether the borrower

has a special property in the thing bailed has been disputed.

In the loan at will the right of the bailee would seem to be

too precarious to amount to property. But when the loan is

for a deﬁnite period it would seem that the lender may not

terminate it before the expiration of that period or he will

be liable to the bailee for any resulting damage. No reason

is apparent for denying the property interest of such a bor-

rower. The borrower may maintain trespass or trover against

third persons who interfere with his possession of the loan.

2. Rights and Duties of the Parties.

§59. Ga.re.—'l‘he borrower, though not an insurer of the

goods, is held to the highest degree of care. As he enjoys their

use gratis, it is but fair to exact of him the diligence of the

most careful men in the conduct of their own affairs. For

even slight negligence he is responsible to the bailor for any

mon mutual benefit bailment. As the use is gratuitous it fol
lows that there cannot be an executory contract for a loan,
for the consideration arises only when the undertaking has
been entered upon.
§ 58. Special property of bailee.-Whether the borrower
has a special property in the thing bailed has been disputed.
In the loan at will the right of the bailee would seem to be
too precarious to amount to property. But when the loan is
for a definite period it would seem that the lender may not
terminate it before the expiration of that period or he will
be liable to the bailee for any resulting damage. No reason
is apparent for denying the property interest of such a bor
rower. The borrower may maintain trespass or trover against
third persons who interfere with his possession of the loan.
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damage to the goods caused thereby.

2.

§60. iBetter care than of one ’s own.—Whether the

Rights and Duties of the Parties.

borrower is liable if he saves his own goods from peril, such

as a ﬁre, and allows the borrowed goods to be destroyed has

been much argued. It has been said that the goods of greatest

value should be saved ﬁrst, but value is only one condition

and not always the controlling one. The real question, as sug-

gested by Judge Story, is whether the borrower has been

guilty of any negligence. The position of the chattels, their

weight, bulk, ctc., are often determining factors in deciding

which shall be rescued ﬁrst. The conditions being the same,

§ 59. C are.-1'he borrower, though not an insurer of the
goods, is held to the highest degree of care. As he enjoys their
use gratis, it is but fair to exact of him the diligence of the
most careful men in the conduct of their own affairs. For
even slight negligence he is responsible to the bailor for any
damage to the goods caused thereby.

the borrower could not be justiﬁed in saving his own in prefer-

ence to the lender ’s goods.

§58. [—] Little v. Fossett, 34 v. Schultz, 44 Mich. 529, 7 N. W. R.

Me. 545, 56 Am. D. 671. 225, 38 Am. R. 280. Compare

§59. [—] Green v. Hollings- [—] Coggs v. Bernard, 2 Ld. Ray-

worth, 5 Dana (Ky.) 173, 30 Am. mond, 909, 1 Sm. Lead. Cas. 199.

D. 680; [—] Wilson v. Brett, 11 §60. Story, Bailments & Carriers,

Mees & W. 113; Stewart v. Davis, § 245-251.

31 Ark. 518, 25 Am. R. 576; Beller

24

§ 60.

--Better care than of one 's own.-Whether the

borrower is liable if he saves his own goods from peril, such
as a fire, and allows the borrowed goods to be destroyed has
been much argued. It has been said that the goods of greatest
value should be saved first, but value is only one condition
and not always the controlling one. The real question, as sug
gested by Judge Story, is whether the borrower has been
guilty of any negligence. The position of the chattels, their
weight, bulk, etc., are often determining factors in deciding
which shall be rescued first. The conditions being the same,
the borrower could not be justified in saving his own in prefer
ence to the lender 's goods.
§ 58. [ -] Little v. Fossett, 34
Me. 545, 56 Am. D. 671.
§ 59.
[-]
Green v. Hollings·
worth, 5 Dana ( Ky. ) 1 73, 30 Am.
D. 680 ; [-] Wilson v. Brett, 11
Mees & W. 113 ; Stewart v. Davis,
31 Ark. 518, 25 Am. R. 576 i Beller

Schultz, 44 Mich. 529, 7 N. W. R.
2 25, 38 Am. R. 280.
Compare
[-] Coggs v. Bernard, 2 Ld. Ray·
mond, 909, 1 Sm. Lead. Cas. 199.
§ 60. Story, Bailments & Carriers,
§ 245-251.

v.

24

OF GRAT UITOUS LOANS.

Or GRATUITOUS LOANS. §§ 61-53

§§ 61-63

§ 61. Right to use.-—Use is the gist of this bailment, and the

bailee has the right to use the chattel in accordance with the

terms of the bailment contract. A slight departure from the

bailment purpose is at the peril of the bailee and makes him

absolutely liable for any damage to the property. There is

even greater reason why the borrower should be strictly con-

ﬁned to the contemplated use of the chattel than exists in

the case of other bailees. So for any fraud in procuring the

loan the bailee is liable.

3. Termination of the Bailment.

§62. Special rules.—Unless the lending be for a deﬁnite

period or for a speciﬁed purpose, it would seem reasonable

that the bailor should be able to terminate the relation at

§ 61.

Right to use.-Use is the gist of this bailment, and the

bailee has the right to use the chattel in accordance with the
terms of the bailment contract. A slight departure from the
bailment purpose is at the peril of the bailee and makes him
absolutely liable for any damage to the property. There is
even greater reason why the borrower should be strictly con
fined to the contemplated use of the chattel than exists in
the case of other bailees. So for any fraud in procuring the
loan the bailee is liable.

will. It has been suggested that he must not do this so as to

cause damage to the bailee, but justiﬁcation of such a rule is

3.

Termination of the Bailment .

difﬁcult in the absence of compensation or of any agreement

for a deﬁnite time or purpose, at least unless he ﬂagrantly

disregards the needs of the borrower. If, however, the loan

was expressed to be for a certain period or purpose, the bor-

rower has the right to retain the chattel until the expiration
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of the time or the accomplishment of the purpose, when it be-

comes his duty to restore it.

§63. Restoration to ba.ilor.—Restitution must be made to

the bailor even when he is not the owner of the thing. Own-

ers have sometimes attempted to recover property from the

wrongful possession of another by borrowing it and them re-

fusing to redeliver. But this is disputing the bailor’s title,

which the bailee may never do, except where he has yielded

to title paramount in some third person. The borrower must

restore the thing before he can set up any claim in himself.

§61. [—] Green v. Hollings-

worth, 5 Dana (Ky.) 173, 30 Am.

D. 680; Beller v. Schultz, 44

Mich. 529, 7 N. W. R. 225, 38 Am.

R. 280; Stewart v. Davis, 31 Ark.

518, 25 Am. R. 576.

§62. [—] Pulliam v. Burlin-

game, 81 Mo. 111, 51 Am. R. 229;

Walker v. Wilkinson, 35 Ala. 725,

76 Am. D. 315; Root v. Chandler,

10 Wend. (N. Y.) 110, 25 Am. D.

546; Clapp v. Nelson, 12 Tex. 370,

62 Am. D. 530.

§63. Simpson v. Wrenn, 50 Ill.

§ 62. Special rules.-Unless the lending be for a definite
period or for a specified purpose, it would seem reasonable
that the bailor should be able to terminate the relation at
will. It has been suggested that he must not do this so as to
cause damage to the bailee, but justification of such a rule is
difficult in the absence of compensation or of any agreement
for a definite time or purpose, at least unless he flagrantly
disregards the needs of the borrower. If, however, the loan
was expressed to -be for a certain period or purpose, the bor
rower has the right to retain the chattel until the expiration
of the time or the accomplishment of the purpose, when it be
comes his duty to restore it.
§ 63. :Restoration to bailor.-Restitution must be made to
the bailor even when he is not the owner of the thing. Own
ers have sometimes attempted to recover property from the
wrongful possession of another by borrowing it and them re
fusing to redeliver. But this is disputing the bailor's title,
which the bailee may never do, except where he has yielded
to title paramount in some third person. The borrower must
restore the thing before he can set up any claim in himself.

222, 99 Am. D. 511; [—] Pulliam

v. Burlingame, 81 Mo. 111, 51 Am.

R. 229.
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§ 61.
[-]
Green v. Hollings·
worth, 5 Dana (Ky. ) 173, 30 Am.
D.
680 ;
Beller v. Schultz, 44
Mich. 529, 7 N. W. R. 225, 38 Am.
R. 280 ; Stewart v. Davis, 31 Ark.
518, 25 Am. R. 576.
§ 62.
[-]
Pulliam v. Burlin·
game, 81 Mo. 1 1 1, 51 Am. R. 229 ;
Walker v. Wilkinson, 35 Ala. 725,

76 Am . D. 315 ; Root v. Chandler,
10 Wend. ( N. Y. ) 1 10, 25 Am. D.
546 ; Clapp v. Nelson, 12 Tex. 370,
62 Am. D. 530.
§ 63. Simpson v. Wrenn, 50 Ill.
222, 99 Am. D. 5 1 1 ; [-] Pulliam
v. Burlingame, 8 1 Mo. 1 1 1, 51 Am.
R. 229.
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