CHAPTER U.

OP THE LEGAL RESULTS OF THE RELATION IN GENERAL.

5. DOORMAN V. JENKINS,

2 Ad. & Ellis 256; 29 E. C. L. 80. 1834.

Assumpsit. On the trial before Denman, C. J., at the London

sittings in December, 1833, the plaintiff. proved the delivery of

the money to the defendant for the purpose of the bill being taken

CHAPTER U.

up as alleged in the declaration. The defendant was the proprie-

tor of a coffee-house, and the account which he was proved to have

given of the loss was as follows :— That he unfortunately placed

the money in his cash-box, which was kept in the tap-room;

OF THE LEGAL RESULTS OF TH E RELATION IN GENERAL.

that the tap-room had a bar in it ; that it was open on a Sunday,

5.

but that the other parts of the premises, which were inhabited

by the defendant and his family, were not open on Sunday ; and

DOORMAN V. JENKINS,

that the cash-box, with the plaintiff's money in it, and also a

much larger sum belonging to the defendant, was stolen from

2

Ad. & Ellis 256 ; 29 E. C. L. 80.

1834.

the tap-room on a Sunday. The defendant did not pay the bill

when presented. The defendant's counsel contended that there

was no case to go to the jury, inasmuch as the defendant, be-

ing a gratuitous bailee, was liable only for gross negligence;
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and the loss of his own money, at the same time as the plain-

tiff's, shewed that the loss had not happened for want of such

care as he would take of his own property. The Lord Chief

Justice refused to nonsuit the plaintiff', but took a note of the

objection. The defendant called no witnesses. His Lordship

told the jury that it did not follow from the defendant's hav-

ing lost his own money at the same time as the plaintiff's, that

he had taken such care of the plaintiff's money as a reason-

able man would ordinarily take of his own ; and he added, that

the fact relied upon was no answer to the action, if they believed

that the loss occurred from gross negligence: but his Lord-

ship then said that the evidence of gross negligence was not, in

his opinion, satisfactory. Verdict for the plaintiff. In Hilary

term last, Sir James Scarlett obtained a rule to shew cause
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Assumpsit. On the trial before Denman, C. J., at the London
sittings in December, 1833, the plaintiff proved the delivery of
the money to the defendant for the purpose of the bill being taken
up as alleged in the declaration. The defendant was the proprie
tor of a coffee-house, and the account which he was proved to have
given of the loss was as follows :-That he unfortunately placed
the money in his cash-box, which was kept in the tap-room ;
that the tap-room had a bar in it ; that it was open on a Sunday,
but that the other parts of the premises, which were inhabited
by the defendant and his family, were not open on Sunday ; and
that the cash-box, with the plaintiff 's money in it, and also 'a
much larger sum belonging to the defendant, was stolen from
the tap-room on a Sunday. The defendant did not pay the bill
when presented. The defendant 's counsel contended that there
was no case to go to the jury, inasmuch as the defendant, be
ing a gratuitous bailee, was liable only for gross negligence ;
and the loss of his own money, at the same time as the plain
tiff 's, shewed that the loss had not happened for want of such
care as he would take of his own p roperty. The Lord Chief
Justice refused to nonsuit the plaintiff, but took a note of the
objection. The defendan t called no witnesses. H is Lordship
told the jury that it did not follow from the defendant 's hav
ing lost his own money at the same time as the p laintiff 's, that
he had taken such care of the plaintiff 's money as a r8ason
able man would ordinarily take of his own ; and he added, that
the fact relie d upon was no answer to the action, if they believed
that the loss occurred from gross negligence : but his Lord
ship then said that the evidence of gross negligence was not, in
his opinion, satisfactory. Verdict for the plaintiff./ In Hilary
term last, Sir James Scarlett obtained a rule to shew cause
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why the verdict should not be set aside, and a nonsuit be entered,

or a new trial be had.

LEGAL RESULTS OF BAILMEN T RELATION.

why the verdict should not be set aside, and a nonsuit be entered,
or a new trial be had.

Taunton J. I have felt some doubt in this case; but, after

the best consideration I can give it, I think the rule ought not

to be made absolute. The counsel for the plaintiff properly

admitted that, as this bailment was for the benefit of the bailor,

and no remuneration was given to the bailee, the action would

not be maintainable, except in the case of gross negligence.

The sole question, therefore, is, whether there was any proof of

such negligence. If there was, the application for a nonsuit,

at any rate, cannot be granted; and it is almost (though not

quite) equally clear that the defendant must be bound by the

decision to which the jury has come. A great deal has been

said on the point, whether the existence of gross negligence is a

question of law or fact. It is not necessary to enter into that

as an abstract question. Such a question will always depend

upon circumstances. There may be cases where the question

of gross negligence is matter of law more than of fact, and

others where it is matter of fact more than of law. An action
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brought against an attorney for negligence turns upon matter

of law rather than fact. It charges the attorney with having

undertaken to perform the business properly, and alleges that,

from his failure so to do, such and such injuries resulted to the

plaintiff. Now, in nineteen cases out of twenty, unless the

Court told the jury that the injurious results did, in point of

law, follow from the misconduct of the defendant, they would

be utterly unable to form a judgment on the matter. Yet, even

there, the jury have to determine whether, in point of fact, the

defendant has been guilty of that particular misconduct. On

the other hand, take the case of an action against a surgeon,

for negligence in the treatment of his patient. What law can

there possibly be in the question, whether such and such con-

duct amounts to negligence ? That must be determined entirely

by the jury. Without, therefore, laying down any abstract

rule, we may, I think, with perfect safety say that, in the pres-

ent case, the question was entirely for the jury. It is fact, not

law. The circumstances are extremely simple. The defeiMant

receives money to be kept for the plaintiff. What care does he

exercise? He puts it, together with money of his own (which

I think perfectly immaterial), into the till of a public-house.
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TAUNTON J. I have felt some doubt in this case ; but, after
the best considESration I can give it, I think the rule ought not
to be made absolute. The counsel for the plaintiff p roperly
admitted that, as this bailment was for the benefit of the bailor,
and no remuneration was given to the bailee, the action would
not be maintainable except in the case of gross negligence.
The sole question, therefore, is, whether there was any proof of
such negligence. If there was, the application for a non uit,
at any rate, cannot be granted ; and it is almost ( though not
quite) equally clear that the defendant mus t be bound by the
decision to which the jury has come. A gr at deal has been
said on the point, whether the existence of gross negligence is a
question of law or fact. It i not nece sary to enter into that
as an abstract question. Such a question will a lways depend
upon circumstanc s. There may be cases where the question
of gross negligence is matter of law more than of fact, and
others where it is matter of fact more than of law. An action
brought again t an attorney for negliCYence turns upon matter
of l aw rather than fact. It charges the attorney with havin
undertaken to perform the business properly, and alleCYe that,
from his failure so to do, uch and such injuries resulted to the
plaintiff. Now, in nineteen cases out of twenty, unless the
Court told the jury that the injurious results did, in point of
law, follow from the misconduct of the defendant, they would
be utterly unable to form a judgment on the matter. Yet, even
there, the j ury have to determine whether, in point of fact, the
defendant has been guilty of that particular misconduct. On
the other hand, take the case of an action against a surgeon,
for negligence in the treatment of his patient. What law can
there possibly be in the question, whether such and such con
duct amounts to negligence ? That must be determined entirely
by the j ury. Without, therefore, laying down any abstract
rule, we may, I think, with perfect safety say that, in the pres
ent case, the question was entirely for the jury. It is fact, not
law. The circumstances are extremely simple. T he defen\J.ant
receives money to be kept for the plaintiff. Wha t care does he
exercise ? He puts it, together with money of his own ( which
I think perfectly immaterial ) , into the till of a public-house.
9.4
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We might certainly have had more explicit evidence as to the

exact state of the box; in what place it was; and what class

of strangers frequented the room. If there was no negligence,

if the box was locked up and put in a safe place, and proper

care taken of it, these were circumstances which the defendant

had the best means of knowing, and, knowing them, he might

have exonerated himself. . In the absence, therefore, of evi-

dence to that effect, I think that there was a prima facie case

of gross negligence, which required an answer on the defendant 's

part. The phrase "gross negligence" means nothing more than

a great and aggravated degree of negligence, as distinguished

from negligence of a lower degree. The case of Shiells v. Black-

burne, 1 H. Bl. 158, created at first some degree of doubt in our

minds. It was said that the Court, in that case, treated the mat-

ter as a question of law, and set aside the verdict, because the

thing charged, the false description of the leather in the entry,

did not amount to gross negligence ; and therefore the jury had

mistaken the law. I do not view the case in that light. The jury

there found, that in fact the defendant had been guilty of negli-
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gence; but the Court thought that they had drawn a wrong

conclusion as to that fact. The case, therefore, does not stand

against the conclusion to which I have come. It does not ap-

pear certainly from the report, how the case was treated at

the trial, nor what the Judge said in summing up. But I do

not find it laid down, as a rule, that in every case the question

of negligence is to be matter of law. The ordinary practice is,

to leave it to the jury, whether such negligence has been proved

as the plaintiff has charged in his declaration. If the negligence

so charged be insufficient to give a right of action, the defend-

ant may move in arrest of judgment.

Patteson J. It is agreed on all hands that the defendant is

not liable, unless he has been guilty of gross negligence. The

difficulty lies in determining what is gross negligence, and

whether that is to be decided by the jury or the Court. If the

Court is to decide it, and no evidence has been given that satis-

fies the Court, there ought to have been a nonsuit. If the jury

was to decide, I cannot feel a doubt that there was some evidence

for them. I agree that the onus prohandi was on the plaintiff.

It appeared, by the evidence of what the defendant has said,

that the money committed to his charge was laid in a box in
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We might certainly have had more explicit evidence as to the
exact state of the box ; in what p lace it was ; and what class
of strangers frequented the room. If there was no negligence,
if the box was locked up and put in a safe p lace, and proper
care taken of it, these were circumstances which the defendant
had the best means of knowing, and, knowing them, he might
have exonerated himself. In the absence, therefore, of evi
dence to that effect, I think that there was a prima facie case
of gro s negligence, which required an answer on the defendant 's
part. The phrase ' ' gross negligence ' ' means nothing more than
a great and aggravated degree of negligence, a distinguished
from negligence of a lower degree. The case of Shiells v. Black
burne, 1 H. Bl. 158, created at first some degree of doubt in our
minds. It was said that the Court, in that case, treated the mat
ter as a question of l aw, and set aside the verdict, because the
thing charged, the false de cription of the leather in the entry,
did not amount to gros negligence ; and therefore the j ury had
m istaken the law. I do not view the case i n that l ight . The j ury
there found, that in fact the defendant had been guilty of negli
gence ; but the Court thought that they had drawn a wrong
conclusion as to that fact. The case, ther fore, does not stand
against the conclusion to which I have come. It does not ap
pear certainly from the r port, how the ca e was treated at
the trial, nor what the Judge aid in summing up. But I do
not find it laid down as a rule, that in v ry case the question
of negligence is to be matter of law. The ordinary practice is,
to leave it to the jury, whether such neO'l ig nee has been proved
as the plaintiff ha charged in his declaration. I f the negligence
so charged be in. ufficient to give a right of action, the defend
ant may move in arrest of j udgment.
PATTESON J. It is agreed on all hands that the defendant is
not liable, unless he has been guilty of gross negligence. The
difficulty lies in determining what is gross negligence, and
whether that is to be decided by the jury or the Court. If the
Court is to decide it, and no evidence has been given that satis
fies the Court, there ought to have been a nonsuit. I f the j ury
was to decide, I cannot feel a doubt that there was some evidence
for them. I agree that the onus probandi was on the p laintiff.
It appeared, by the evidence of what the defendant has said,
that the money committed to his charge w as laid in a box in
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the tap room, which room was open on a Sunday, though the

rest of the premises were not. Under these circumstances, there

can be no nonsuit; for there was a sufficient case to go to the

jury. Whether, in the abstract, the question of negligence be

for the jury or the Court, I think it unnecessary, as my brother

Taunton says, to determine. The present, at all events, was

a question of fact, and therefore for the jury. The general

question I approach with much diffidence. I do not know any

thing more difficult, than to say, in mixed questions of law and

fact, what is for the Court, and what for the jury. In the

present case, the principal doubt in my mind arose from the

case of Shiells v. Blackburne, 1 H. Bl. 158. The facts in that

case were not disputed. It appeared that the defendant, being

employed (without reward) to send out some dressed leather,

entered it at the Custom House, together with some dressed

leather of his own, as wrought leather, in consequence of which

the whole was seized. Whether that amounted to gross negli-

gence, must have been a question for the jury. The report does

not say how they were directed, nor whether the Judge told them
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that, in his opinion, it was gross negligence. At first, I con-

ceived that nothing appeared from the report, except that the

Court thought it was a case of gross negligence. But, on looking

into the case, I find the Court thought that the jury had found

the fact erroneously, and sent the issue to another jury. So that,

in the present case, the only remaining question is, whether the

Judge left the question properly. At first, I understood that the

question left had been, whether the defendant had used ordinary

and reasonal)le care, which, although it may be a useful criterion

in determining the question whether there has been gross negli-

gence, is certainly not the same question. But it seems that

his lordship left it to them to say, whether there had been gross

negligence ; and that what he said respecting ordinary care,

was merely by way of illustration. We cannot, therefore, dis-

turb the verdict. Whether I should have found the same ver-

dict, is quite immaterial.

Lord Denman C, J. It appeared to me that some degree of

negligence was clearly proved in the first instance. I thought,

and I still think, it impossible for a judge to take upon himself

to say whether negligence is gross or not. I agree to all the

legal doctrine in Shiells v. Blackburne, 1 H. Bl. 158, which is,
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the tap room, which room was open on a Sunday, though the
rest of the premises were not. Under these circumstance , there
can be no nonsuit ; for there was a sufficient case to go to the
j ury. Whether, in the ab tract, the question of negligence be
for the jury or the Court, I think it unnecessary, as rny brother
Taunton says, to determine. T he p resent, at all ev nts, was
a question of fact, and therefore for the j ury.
The general
question I approach with much diffi lence. I do not know any
thing more difficult, than to say, in rni:x:ed que tions of law and
fact, what is for t he Court, and what for the jury. In the
present case, the princi1 al doubt in rny mind aro e from the
case of Shiells v. Blackburne, 1 H. BL 158. The facts in that
case were not disputed. It appeared that the defendant being
em.ployed ( without reward ) to send out some dre ed leather,
entered it at the Custom Hou e, together with some dres d
leather of hi own, as wrought 1 ather, i n con equence of which
the whole wa seized. Wh th r that amounted to gro s negli
gence, rnu t have b en a qu tion for the jury. The report does
not say how they w re dir cted, nor whether the Judge told them
that, in his opinion it wa gr
n J i nee. At fir t, I con
ceived that nothin appear d from the r port, xcept that the
C ourt thought it wa a ca e of O'ro n O'l igence. But, on lo.oking
into the ca e, I fi n d the ourt thought that the j ury had found
the fact errone u ly and nt the i u to another j ury. So that,
i n the present cas , the only r mainin qu tion i , whether the
Judge left th que tion properly. At first, I understood that the
qu stion left had be n, wheth r the d fendant had u ed ordinary
and rea onable care, wh ich althou gh it may be a useful criterion
in determining the que tion whether there has been gross negli
gence, is certainly not the same question. But it seems that
his l ordship left it to them to say, whether there had been gross
negligence ; and that what he said respecting ordinary care,
was merely by way of illustration. We cannot, therefore, dis
turb the verdict. Whether I should have found the same ver
dict, is quite immaterial.
LORD DENMAN C. J. It a ppeared to me th at some degree of
negligence was clearly p roved in the first instance. I thought,
and I still think, it i mpossible for a judge to take upon him.self
to say whether negl igence i s gross or not. I a gree to all the
legal doctrine i n Shiells v. Blackburne, 1 H . Bl. 158 , which is,
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GEAY V. MEKKIAM. §§ 5, 6

merely, that a bailee without reward is not liable to an action

without proof of gross negligence. I do not find a word there to

the effect that the judge is to say whether, in fact, negligence is

gross or not. I certainly did not take the view which the jury

did of this case, and I pressed, as strongly as possible, my opin-

ion upon them. Whether, if I had heard all they said to each

other, and had possessed all their experience, I should have

changed my opinion, I cannot say; but certainly the question

was for them. Williams, J. also rendered a concurring opinion.

Rule discharged.

6. GRAY V. MERRIAM.

148 III. 179; 35 N. E. R. 810; 39 Am. St. R. 172. 1893,

Action by I\Ierriam for the value of fifteen bonds left with

defendant bankers for safe keeping. The facts are stated in the

§ § 5, 6

MER RIAM.

merely, that a bailee without reward is not liable to an action
without p roof of gross negligence. I do not find a word there to
the e ffect that the judge is to say whether, in fact, negligence is
gross or not. I certainly did not take the view which the jury
did of this case, and I pressed, as strongly as possible, my opin
ion upon them. Whether, if I had heard a l l they said to each
other, and had possessed a l l their experience, I should have
changed my opinion, I cannot say ; but certainly the question
was for them. Williams, J. a lso rendered a concurring opinion.
Rule discharged.

opinion.

Magruder, J. The main error assigned is the giving of the

first instruction .given by the trial court for the plaintiff. It

6.

is claimed by plaintiff in error that the defendant bankers were

GRAY V. ME·RRIAM.

gratuitous bailees, holding the bonds in controversy as a special
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deposit for safekeeping without reward. The general rule is,

that a gratuitous bailee is liable only for gross negligence : Story

148

Ill. 179; 35

N.

E. R. 81 0 ; 39

Am. St. R.

172.

1893.

on Bailments, 9th ed., sees. 62, 79; Schouler on Bailments and

Carriers, 2d ed., sec. 35 ; Skelley v. Kahn, 17 111. 170. The in-

structions for both plaintiff and defendants require the jury to

find that the defendants were guilty of gross negligence in the

keeping of the bonds as a condition to the right of recovery.

Action by Merriam for the value of :fifteen bonds left with
defendant bankers for safe keeping. The facts are stated in the
opm10n.

But the objection made to plaintiff' 's instruction is the definition

which it gives of gross negligence in the use of the following

clause: "The want of ordinary and reasonable care is in law

termed gross negligence." Gross neligence has been defined to

be the absence or want of slight care or diligence: Story on

Bailments, sees. 62, 64; Schouler on Bailments and Carriers,

sees. 15, 35; Michigan Cent. R. R. Co. v. Carrow, 73 111. 348;

24 Am. Rep. 248; Chicago etc. R. R. Co. v. Johnson, 103 111.

512. But the portions of the instruction which precede and

follow said clause are in harmony with much of the language

used in the text-books and decisions. Schouler, in his recent
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MAGRUDER, J. The main error assigned is the giving of the
fi rst instruction given by the trial ourt for the plaintiff. It
is claimed by plaintiff in error that the defendant bankers were
gratuitous bailees, holding the bonds in controversy as a special
deposit for safekeeping without reward. The general rule is,
that a gratuitous bailee is liable only for gross negligence : Story
on Bailments, 9th ed., secs. 62, 79 ; Schouler on Bailments and
Carriers, 2d ed., sec. 35 ; Skelley v. Kahn, 17 Ill. 170. The in
structions for both plaintiff and defendant� require the jury to
find that the defendants were gui lty of gross negligence in the
keeping of the bonds as a condition to the right of recovery.
But the obj ection made to plaintiff 's instruction is the definition
which it gives of gross negligence i n the use of the following
c lause : ' ' The want of ordinary and reasonable care is in law
tern;ied gross negligence. ' ' Gross neligence has been defined to
be the absence or want of slight care or diligence : Story on
Bailments, secs. 62, 64 ; Schouler on Bailments and Carriers,
secs. 1 5, 35 ; Michigan Cent. R. R. Co. v. Carrow, 73 Ill. 348 ;
24 Am. Rep. 248 ; Chicago etc. R. R . Co. v. Johnson, 103 Ill.
512. But the portions of the instruction which p recede and
fol low said clause are in harmony with much of the language
used in the text-books and decisions. Schouler, in his recent
27
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work on Bailments and Carriers, section 35, after announcing

that the gratuitous bailee is liable only for slight care and dili-

gence, according to the circumstances, and cannot be held for

loss or injury, unless grossly negligent, says: "This statement

of the rule, though strongly buttressed upon authority, fails

at this day of universal approval in our jurisprudence. . . .

'Slight,' 'ordinary,' and 'great' are terms they (some courts)

wish to see discarded, and they prefer judging of each case by

its own complexion." The same author states that in the main

gross negligence is a question of fact upon all the evidence for

the jury, and that what constitutes slight diligence or gross

negligence will depend in each case upon a variety of circum-

stances, such as the occupation, habits, skill, and general char-

acter of the bailee, and local custom and business usage : Schouler

on Bailments and Carriers, sees. 49, 50. Story, after stating

the rule that when the bailment is for the sole benefit of the

bailor, the law requires only slight diligence on the part of the

bailee, subsequently adds that, in every case, good faith requires

a bailee, without reward, to take reasonable care of the deposit ;
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"and what is reasonable care must materially depend upon the

nature, value, and quality of the thing, the circumstances under

which it is deposited, and sometimes upon the character and

confidence and particular dealings of the parties ' ' : Story on

Bailments, sees. 23, 62.

In Smith v. First Nat. Bank, 99 Mass. 605, 97 Am. Dee. 59,

which was an action against a bank for the conversion or loss,

by gross negligence, of valuable articles deposited with it as

a bailee without hire, the court said: "This was a gratuitous

bailment. The defendants are liable only for want of ordi-

nary care."

A deposit is a naked bailment of goods to be kept for the

bailor without recompense, and to be returned when the bailor

shall require it, while a mandate is a bailment of goods without

reward, to be carried from place to place, or to have some act

performed about them: Story on Bailments, sees. 4, 5. But a

mandatary, like a depositary, is said to be bound only to slight

diligence, and responsible only for gross neglect: Story on

Bailments, sec. 174. In Skelley v. Kahn, 17 III. 170, we held that

"a mandatary or bailee who undertakes, without reward, to take

care of the pledge, or perform any duty or labor, is required

to use in its performance such care as men of common sense
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work on Bailments and Carriers, section 35, after announcing
that the gratuitous bailee is liable only for slight care and dili
gence, according to the circumstances, and cannot be held for
loss or injury, unless grossly negligent, says : ' ' This statement
of the rule, though strongly buttressed upon authority, fails
at this day of universal approval in our j urisprudence.
' Slight, ' ' ordinary, ' and ' great ' are terms they (some courts)
wish to see discarded, and they prefer j udging of each case by
its own complexion. ' ' The same author states that i n the main
gross negligence is a question of fact upon all the evidence for
the j ury, and that what constitutes slight diligence or gross
negligence will depend i n each case upon a variety of circum
stances, such as the occupation, habits, skill, and general char
acter of the bailee, and local custom and business usage : Schouler
on Bailments and C arriers, secs. 49, 50. Story, after stating
the rule that when the bailment is for the sole benefit of the
bailor, the law requires only slight diligence on the part of the
bailee, subsequently adds that, in every case, good faith requires
a bailee, without reward, to take reasonable care of the deposit ;
" and what is reasonable care must materially depend upon the
nature, value, and quality of the thing, the circumstances under
which it is deposited, and sometimes upon the charact �r and
confidence and particular dealings of the parties ' ' : Story on
B ailments, secs. 23, 62.
In Smith v. F irst Nat. Bank, 99 Mass. 605, 9 7 Am. Dec. 59,
which was an action against a bank for the conversion or loss,
by gross negligence, of valuable articles deposited with it as
a bailee without hire, the court said : ' ' This was a gratuitous
bailment. The defendants are liable only for want of ordi
nary care. ' '
A deposit is a n aked bailment of goods to be kept for the
bailor without recompense, and to be returned when the bailor
shall require it, while a mandate is a bailment of goods without
reward, to be carried from place to place, or to have some act
performed about them : Story on Bailments, secs. 4, 5. But a
mandatary, like a depositary, is said to be bound only to slight
diligence, and responsible only for gross neglect : Story on
Bailments, sec. 174. In Skelley v. Kahn, 17 Ill. 1 70, we held that
' ' a mandatary or bailee who undertakes, without reward, to take
care of the pledge, or perform any duty or labor, is required
to use in its performance such care as men of common sense
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and common prudence, however inattentive, ordinarily take of

their own affairs, and they mil be liable only for bad faith, or

gross negligence, which is an omission of that degree of care."

The liability of banks, acting as bailees, without reward, in

the care of special deposits, has been recently considered in the

case of Preston v. Prather, 137 U. S. 604; 11 Sup. Ct. R. 162;

and it was there held that such bailees are bound to exercise such

reasonable care as men of common prudence usually bestow for

the protection of their own property of a similar character ; that

the exercise of reasonable care is in all such cases the dictate of

good faith; and that the care usually and generally deemed

necessary in the community for the security of similar property,

under like conditions, would be required of the bailee in such

cases, but nothing more. Gross negligence, as applied to grat-

uitous bailees, is defined in that case to be "nothing more than

a failure to bestow the care which the property in its situa-

tion demands"; and the court further says: "The omission of

the reasonable care required is the negligence which creates the

liability, and whether this existed is a question of fact for the
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jury to determine."

In the light of these more liberal views as to the liabilities

of bailees without reward, we think that the clause in question,

when considered in connection with the rest of the instruction,

could only have been understood by the jury as referring to

the want of such ordinary and reasonable care as was designated

in the previous part of the instruction, that is to say, the care

usually and generally deemed necessary in the community for

the security of similar property under like circumstances. The

rule, that a gratuitous bailee is responsible only for the want of

care which is taken by the most inattentive, cannot be applied

to all cases of bailment without reward. When securities are

deposited with banks accustomed to receive such deposits, they

are liable for any loss thereof occurring through the want of

that degree of care which good business men should exercise

in keeping property of such value: Bank v. Zent, 39 Ohio St.

105 ; 16 Am. & Eng. Ency. of Law, 160, 206.

But if it be conceded that the definition of gross negligence

in the clause above quoted, even when considered in connec-

tion with the balance of the instruction, is technically inaccu-

rate, it does not follow that plaintiff in error is entitled to a re-

versal of the judgment in this case. A judgment will not be
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and common prudence, however inattentive, ordinarily take of
their own affairs, and they will be liable only for bad faith, or
gross negligence, which is an omission of that degree of care. ' '
The liability of banks, acting as bailees, without reward, i n
the care of special deposits, has been recently considered in the
case of Preston v. Prather, 137 U. S. 604 ; 11 Sup. Ct. R. 162 ;
and it was there held that such bailees are bound to exercise such
reasonable care as men of common prudence usually bestow for
the protection of their own p roperty of a similar character ; that
the exercise of reasonable care is in all such cases the dictate of
good faith ; and that the care usually and generally deemed
necessary i n the community for the security of similar p roperty,
under like conditions, would be required of the bailee i n such
cases, but nothing more. Gross negligence, as applied to grat
uitous bailees, is defined in that case to be ' ' nothing more than
a failure to bestow the care which the p roperty in its situa
tion demands ' ' ; and the court further says : ' ' The omission of
the reasonable care required is the negligence which creates the
l iability, and whether this existed is a question of fact for the
jury to Uetermine. ' '
In the light of these more liberal views as to the liabilities
of bailees without reward, we think that the clause in question,
"\\h en considered in connection with the rest of the instruction,
could only have been under. tood by the j ury as referring to
the want of such ordinary and reasonable care as was designated
in the previous part of the instruction, that is to say, the care
usually and generally deemed necessary in the community for
the security of similar property under like circumstances. The
rule, that a gratuitous b ailee is responsible only for the want of
care which is taken by the most inattentive, cannot be applied
to all cases of bailment without reward. When securities are
deposited with banks accustomed to receive such deposits, they
are liable for any loss thereof occurring through the want of
that degree of care which good business men should exercise
in keeping property of such value : Bank v. Zent, 39 Ohio St.
105 ; 16 Am. & Eng. Ency. of Law, 1 60, 206.
But if it be conceded that the definition of gross negligence
in the clause above quoted, even when considered in connec
tion with the balance of the instruction, is technically inaccu
rate, it does not follow that plainti ff in error is entitled to a re
versal of the judgment in this case. A judgment will not be
29
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reversed for error in an instruction when it appears affirm-

atively that the defeated party was not injured by the error.

The absence of such injury is clearly manifest when the undis-

puted evidence establishes the correctness of the verdict, so that,

either with or without the erroneous instruction, the verdict

could not have been otherwise than it was, and, had it been

otherwise, would have been set aside by the court: Hall v.

Sroufe, 52 111. 421 ; Burling v. Illinois Cent. R. R. Co., 85 111.

18 ; Hubner v. Feige, 90 111. 208 ; Chicago etc. R. R. Co. v. War-

ner, 108 111. 538 ; United States Rolling Stock Co. v. Wilder, 116

111. 100; 5 N. E. R. 92; Town of Wheaton v. Hadley, 131 111.

640, 23 N. E. R. 422.

The defendants in this case did a regular banking business.

The plaintiff kept a deposit and check account Avith them. He

borrowed money from them from time to time, and authorized

them to hold the bonds in question as collaterals to secure the

notes given for such loans. While the bonds were thus held as

collaterals, the character of the bailment was changed from a

bailment for the exclusive benefit of the bailor to one for the
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mutual benefit of the bailor and bailee : Preston v. Prather, 137

U. S. 604, 11 Sup. Ct. R. 162. In ordinary cases of special de-

posits without reward the banker has no right to handle or

examine the property except so far as its safety may require.

But here the bankers had access to the package containing the

bonds, and detached the interest coupons when they fell due,

and collected the interest, and deposited it to the credit of the

plaintiff, to be checked out by him in the regular course of busi-

ness: National Bank v. Graham, 100 U. S. 699; Whitney v.

First Nat. Bank, 55 Vt. 154 ; 45 Am. Rep. 598.

Ker, the assistant cashier of the bank, stole the bonds in the

summer of 1882. He had access to these bonds and to the other

special deposits kept by the bank in its vault. About a year

before he absconded, Kean, the chief officer of the bank, had his

attention called to the fact that Ker was speculating upon the

board of trade in Chicago, and had a conversation upon the

subject with him. Ker was not known to have any other prop-

erty than his salary of eighteen hundred dollars. He was, how-

ever, allowed to retain his position in the bank, and no effort

was made to verify the truth of the statements made as to his

speculations, and no examination was made to ascertain whether

he was using moneys which did not belong to him. About two
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reversed for error in an i nstruction when it appears affirm
atively that the defeated party was not inj ured by the error.
The absence of such inj ury is clearly manifest when the undis
puted evidence establishes the correctness of the verdict, so that,
either with or without the erroneous instruction, the verdict
could not have been otherwise than it was, and, had it been
otherwise, would have been set aside by the court : H all v.
Sroufe, 52 Ill. 421 ; Burling v. Illinois Cent. R. R. Co., 85 Ill .
18 ; Hubner v. Feige, 90 Ill. 208 ; Chicago etc. R. R. Co. v. War
ner, 108 I ll. 538 ; United States Rolling Stock Co. v. Wilder, 116
Ill. 100 ; 5 N. E. R. 92 ; Town of Wheaton v. Hadley, 131 Ill.
640, 23 N. E. R. 422.
The defendants in this case did a regular banking business.
The plainti ff kept a depo it and check account with them. He
borrowed money from them from time to time, and authorized
them to hold the bonds in question as collaterals to secure the
notes given for such loans. While the bonds were thus held as
collaterals, the character of the bailment was changed from a
bailment for the exclusive benefit of the bailor to one for the
mutual benefit of the bailor and bailee : Preston v. Prather, 137
U. S. 604, 11 Sup. Ct. R. 1 62. I n ordinary cases of special de
posits without reward the banker has no right to handle or
examine the property except so far as its safety may require.
But here the bankers had access to the package conta ining the
bonds, and detached the intere t coupons when they fel l due,
and collected the interest, and depo ited it to the credit of the
plaintiff, to be checked out by him i n the regular course of busi
ness : National Bank v. Graham, 100 U. S. 699 ; Whitney v.
First Nat. Bank, 55 Vt. 154 ; 45 Am. Rep. 598.
Ker, the assistant cashier of the bank, stole the bonds in the
summer of 1882. He had access to these bonds and to the other
special deposits kept by the bank in its vault. About a year
before he absconded, Kean , the chief officer of the bank, had his
attention called to the fact that Ker was speculating upon the
board of trade in C hicago, and had a conversation upon the
subject with him. Ker was not known to have any other prop
erty than his salary of eighteen hundred dollars. He was, how
ever, allowed to retain his position in the bank, and no effort
was made to verify the truth of the statements made as to his
speculations, and no examination was made to ascertain whether
he was using moneys which did not belong to him. About two
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months before he absconded, the subject of his speculations was

again called to the attention of the chief officers of the bank

through an anonymous communication, and Kean had a second

interview with him in relation to his conduct in this regard. ' ' The

defendants then entered upon an examination of their books

and securities, but made no effort to ascertain whether the spe-

cial deposits had been disturbed": Preston v. Prather, 137 U. S.

604, 11 Sup. Ct. R. 162. The facts thus detailed are undisputed,

and are established by the evidence of the defendants themselves.

In Preston v. Prather, 137 U. S. 604, 11 Sup. Ct. 162, an action

was brought in the circuit court of the United States by parties

in Missouri, doing business under the firm name of the Nodaway

Valley Bank of Maryville, against the same bankers who are de-

fendants in the present suit, to recover the value of United States

bonds held as a special deposit, and stolen by the said Ker about

the same time when he appropriated the bonds in controversy

here. The Prather case was tried by agreement before the fed-

eral circuit judge without a jury, resulting in judgment for

the plaintiffs, and was taken afterwards to the supreme court
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of the United States, where the judgment rendered by the cir-

cuit judge was affirmed. The evidence in that case estab-

lished substantially the same facts as are herein set forth. Those

facts, which are here undisputed and supported by the testi-

mony of the defendants, were there held by the federal supreme

court to constitute such gross negligence as to make the defend-

ants liable for the loss of the bonds. ( Omitting a quotation from

the opinion of the court in the Prather case).

Inasmuch as the undisputed facts presented to the jury for

their consideration on the trial below have been determined by

the supreme court of the United States to amount to such gross

negligence as will fasten liability upon a gratuitous bailee, we

are disposed to hold that the verdict of the jury was right, in-

dependently of the error in the instruction, and that it ought

not to be disturbed : Scott v. National Bank, 72 Pa. St. 471 ;

13 Am. Rep. 711.

It is said that the trial court erred in admitting testimony

showing that the bonds had been pledged as collateral security

for loans made by the bank to the plaintiff at various times

before they were stolen, and that the evidence should have been

confined to the character of the bailment at the time of the

loss in the summer or fall of 1882, as at the latter date all prev-
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months before he absconded, the subject of his speculations was
again called to the attention of the chief officers of the bank
through an anonymous communication, and Kean had a second
interview with him in relation to his conduct in this regard. ' ' The
defendants then entered upon an examination of their books
and securities, but made no effort to ascertain whether the spe
cial deposits had been disturbed " : Preston v. Prather, 137 U. S.
604, 11 Sup. Ct. R. 1 62. The facts thus detailed are undisputed,
and are established by the evidence of the defendants themselves.
In Preston v. Prather, 137 U. S. 604, 11 Sup. Ct. 1 62 , an action
was brought in the circuit court of the United States by parties
in Missouri, doing business under the firm name of the Nodaway
Valley Bank of Maryville, again t the same bankers who are de
fendants in the p resent suit, to recover the value of United States
bonds held as a special deposit, and stolen by the said Ker about
the same time when he appropriated the bonds in controversy
here. The Prather case was tried by agreement before the fed
eral circuit judge without a jury, resulting in j udgment for
the plaintiffs, and was taken afterwards to the supreme court
of the United States, where the j udgment rendered by the cir
cuit judge was affirmed. The evidence in that case e tab
lished substantially the same facts as are herein set forth. Those
facts, which are here undisputed and supported by the te ti
mony of the defen 1ants, were there held by the federal supreme
court to constitute such gross negligence as to make the defend
ants liable for the loss of the bonds. ( Omitting a quotation from
the opinion of the court i n the Prather case ) .
Inasmuch as the undisputed facts pre ented to the jury for
their consideration on the trial below have been determined by
the supreme court of the United States to amount to such gross
negligence as will fasten liability upon a gratuitous bailee, we
are di posed to hold that the verdic t of the jury was right, in
dependently of the error in the instruction, and that it ought
not to be disturbed : Scott v. National Bank, 72 Pa. St. 471 ;
13 Am. Rep. 7 1 1 .
I t i s said that the trial court erred i n admitting testimony
showing that the bonds had been pledged as collateral security
for loans made by the bank to the pl aintiff at various times
before they were stolen, and that the evidence shou l d have been
confined to the character of the bailment at the time of the
loss in the summer or fall of 1882, as at the latter date all prev,.
31
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ious loans, for the security of which the bonds had been pledged,

had been paid up, and they were then held merely as a special

deposit. We think that this testimony, as well as that showing

that Ker had access to the bonds for the purpose of cutting the

quarterly coupons therefrom, as late as October, 1882, after some

of them had been abstracted, was competent to show the rela-

tion of the parties to each other and to the property. As the

reasonable care which the defendants were required to take

of the bonds depended upon the situation and the bearing of

surrounding circumstances, and the nature of the custody which

they were allowed to exercise over the bonds, the extent to which

they were permitted to have access to the bonds, under instruc-

tions by correspondence from the plaintiff, who lived iri Iowa,

either for the purpose of holding them as collaterals to notes,

or for the purpose of detaching the coupons, had a direct bear-

ing upon the question of their obligation to make examination

when advised of the speculations of their assistant cashier.

The judgment of the appellate court is affirmed.

Judgment affirmed.
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-V 7. PRESTON V. PRATHER,

137 U. S. 601; 11 S. Ct. K. 162. 1890.

Action for the value of certain U. S. bonds of about $12,000

face value, purchased for plaintiff by defendants and kept as a

special deposit under a special agreement. The bonds were

stolen by defendants' assistant cashier. Judgment for plain-

tiffs.

]VIr. Justice Field, after stating the case, delivered the opinion
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ious loans, for the security of which the bonds had been pledged,
had been p aid up, and they were then hel<l. merely a a special
deposit. We think that this testimony, as well as that showing
that Ker had access to the bonds for the purpo e of cutting the
quarterly coupons therefrom, as late as Octob r, 1 82, after some
of them had been abstracted, was competent to show the rela
tion of the parties to each other and to the property. As the
reasonable care which the defendants were required to take
of the bonds depended upon the , ituation an d the bearing of
surrounding c ircumstances, and the nature of the custody which
they were allowed to exercise over the bonds, the extent to which
they were permitted to have access to the bond under instruc
tion by correspond nee from the pl aintiff, who l ived irt Iowa,
either for the purpo e of holdina them as collaterals to notes,
or for the purpose of detaching the coupons, had a direct bear
ing upon the question of their oblio·ation to mak examination
wl1en advi ed of the . peculation of their a i tant ca hier.
The j udgment of the appellate court is affirmed.
Jndgment affirmed.

of the court.

By the defendants it was contended below in substance, and

the contention is renewed here, that the bonds being placed with

·
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them on special deposit for safe-keeping, without any reward,

137 U. S. 60 1_; 11

promised or implied, they were gratuitous bailees, and were

not chargeable for the loss of the bonds, unless the same resulted

.

Ct. R. 162.

1 90.

from their gross negligence, and they deny that any such negli-

gence is imputable to them.

On the other hand, the plaintiffs contended below, and re-

peat their contention here, that, assuming that the defendants

were in fact simply gratuitous bailees when the bonds were

32
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J STI CE FIELD, after stating the case, delivered the opinion
of the court.
By the defendants it was contended below i n sub tance, and
the contention is renewed here, that the bonds being p laced with
them on special deposit for safe-keepi ng, without any reward,
promised or i mp l ied, they were gratuitous bailees, and were
not chargeable for the loss of the bonds, unless the same resulted
from their gross negli()'ence, and they deny that any such negli
gence is imputable to them.
On the other hand, the plaintiffs contended below, and re
peat their contention here, that, assuming that the defendants
were in fact simply gratuitous bailees when the bonds were
1\1R.
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deposited with them, they still neglected to keep them with

the care which such bailees are bound to give for Mie protec-

tion of property placed in their custody; and further, that

subsequently the character of the bailment was changed to

one for the mutual benefit of the parties.

Much of the argument of counsel before the court, and in

the briefs filed before them, was unnecessary — indeed, was not

open to consideration — from the fact that the case was heard,

upon stipulation of parties, by the court without the interven-

tion of a jury, and its special findings cover all the disputed

questions of fact. There is in the record no bill of exceptions

taken to ruling in the progress of the trial, and the correct-

ness of the findings upon the evidence is not open to our con-

sideration. Rev. Stat. § 700. The question whether the facts

found are sufficient to support the judgment is the only one

of inquiry here.

Undoubtedly, if the bonds were received by the defendants

for safe-keeping, without compensation to them in any form,

but exclusively for the benefit of the plaintiffs, the only obli-
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gation resting upon them was to exercise over the bonds such

reasonable care as men of common prudence would usually

bestow for the protection of their own property of a similar

character. No one taking upon himself a duty for another

without consideration is bound, either in law or morals, to do

more than a man of that character would do generally for

himself under like conditions. The exercise of reasonable care

is in all such cases the dictate of good faith. An utter dis-

regard of the property of the bailor would be an act of bad

faith to him. But what will constitute such reasonable care

will vary with the nature, value and situation of the property,

the general protection afforded by the police of the community

against violence and crime, and the bearing of surrounding

circumstances upon its security. The care usually and generally

deemed necessary in the community for the security of similar

property, under like conditions, would be required of the bailee

in such cases, but nothing more. The general doctrine, as stated

by text writers and in judicial decisions, is that gratuitous

bailees of another's property are not responsible for its loss

unless guilty of gross negligence in its keeping. But gross neg-

ligence in such cases is nothing more than a failure to bestow

the care which the property in its situation demands ; the omis-
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deposited with them, they still neglected to keep them with
the care which such bailees are bound to give for 1he protec
t ion of property placed in their custody ; and further, that
subsequently the character of the bailment was changed to
one for the mutual benefit of the parties.
Much of the argument of counsel before the court, and in
the briefs filed before them, was unnecessary-indeed, was not
open to consideration-from the fact that the case was heard,
upon stipulation of parties, by the court without the interven
tion of a jury, and its special findings cover all the disputed
questions of fact. There is in the record no bill of exceptions
taken to ruling in the progress of the trial, and the correct
ness of the finding upon the evidence is not open to our con
sideration. Rev. Stat. § 700. The question whether the facts
found are suffi cient to support the judgment is the only one
of inquiry here.
Undoubtedly, if the bonds were received by the defendants
for safe-keeping, without compensation to them in any form,
but exclusively for the benefit of the plaintiffs, the only obli
gation r ting upon them was to exercise over the bonds such
rea onable care as men of common prudence would usually
bestow for the p rotection of their own p roperty of a similar
character. No one taking upon himself a duty for another
without consideration is bound, either in law or morals, to do
more than a man of that character would do generally for
himself under like conditions. The exercise of reasonable care
is in all such case the dictate of good faith. An utter dis
regard of the property of the bailor would be an act of bad
faith to him. But what will constitute such reasonable care
will vary with the nature, value and situation of the p roperty,
the general protection afforded by the police of the community
against violence and crime, and the bearing of surrounding
circumstances upon its security. The care usually and generally
deemed necessary in the community for the security of similar
p roperty, under like conditions, would be required of the bailee
in such cases, but nothing more. The general doctrine, as stated
by text writers and in j udicial decisions, is that gratuitous
bailees of another 's property are not responsible for its loss
unless guilty of gross negligence in its keeping. But gross neg
ligence in such cases is nothing more than a failure to bestow
the care which the p roperty in its situation demands ; the omis3
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sion of the reasonable care required is the negligence which

creates the liability; and whether this existed is a question of

fact for the jury to determine, or by the court where a jury

is waived. See Steamboat New "World v. King, 16 How. 469,

474, 475; Railroad Co. v. Lockwood, 17 Wall. 357, 383; Mil-

waukee & St. Paul Railway v. Arms, 91 U. S. 489, 494. The

doctrine of exemption from liability in such cases was at one

time carried so far as to shield the bailees from the fraudulent

acts of their own employees and officers, though their employ-

ment embraced a supervision of the property, such acts not be-

ing deemed within the scope of their employment.

Thus, in Foster v. Essex Bank, 17 Mass. 479, 9 Am. D. 168,

the bank was, in such a case, exonerated from liability for the

property entrusted to it, which had been fraudulently appro-

priated by its cashier, the Supreme Judicial Court of Massachu-

setts holding that he had acted without the scope of his author-

ity, and, therefore, the bank was not liable for his acts any more

than it would have been for the acts of a mere stranger. In that

case a chest containing a quantity of gold coin, which was speci-
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fied in an accompanying memorandum, was deposited in the

bank for safe-keeping, and the gold was fraudulently taken out

by the cashier of the bank and used. It was held, upon the doc-

trine stated, that the bank was not liable to the depositor for

the value of the gold taken.

In the subsequent case of Smith v. First National Bank in

Westfield, 99 Mass. 605, 611, 97 Am. D. 59, the same court held

that the gross carelessness which would charge a gratuitous

bailee for the loss of property must be such as would affect its

safe-keeping, or tend to its loss, implying that liability would

attach to the bailee in such cases, and to that extent qualifying

the previous decision.

In Scott V. National Bank of Chester Valley, 72 Penn. St.

471, 480, 13 Am. R. 711, the Supreme Court of Pennsylvania

asserted the same doctrine as that in the Massachusetts case,

holding that a bank, as a mere depositary, without special con-

tract or reward, was not liable for the loss of a government bond

deposited with it for safe-keeping, and afterwards stolen by one

of its clerks or tellers. In that case it was stated that the teller

was suffered to remain in the employment of the bank after it

was known that he had dealt once or twice in stocks, but this fact

was not allowed to control the decision, on the ground that it
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sion of the reasonable care required is the negligence which
creates the liability ; and whether this existed is a question of
fact for the j ury to determine, or by the court where a j ury
is waived. See Steamboat New World v. King, 1 6 How. 469,
474, 475 ; Railroad Co. v. Lockwood, 17 Wall. 357, 383 ; Mil
waukee & St. Paul Railway v. Arms, 91 U. S. 489, 494. The
doctrine of exemption from liabi lity in such cases was at one
time carried so far as to shield the bailees from the fraudulent
acts of their own employees and officer , though their employ
ment embraced a supervision of the property, such acts not be
ing deemed within the scope of their employment.
Thus, in Foster v. Essex Bank, 17 Mass. 479 9 Am. D. 168,
the bank was, in such a c ase, exonerated from liability for the
property entrusted to it, which had been fraudulently appro
priated by its cashier, the Supreme Judicial Court of Massachu
setts holding that he had acted without the scope of his author
ity, and, therefore, the bank was not liable for his acts any more
than it would have been for the acts of a mere stranger. In that
case a chest containing a quantity of gold coin, which was speci
fied in an accompanying memorandum, was deposited in the
bank for safe-keeping, and the gold was fraudulently taken out
by the cashier of the bank and used. It was held, upon the doc
trine stated, that the bank was not liable to the depositor for
the value of the gold taken.
In the subsequent case of Smith v. First National Bank in
Westfield, 99 Mass. 605, 6 1 1 , 97 Am. D. 59, the same court hel d
that the gross carelessness which would charge a gratuitous
bailee for the loss of property must be such as would affect its
safe-keeping, or tend to its loss, implying that liability would
attach to the bailee i n such cases. and to that extent qualifying
the previous decision.
In Scott v. National Bank of Chester Valley, 72 Penn. St.
471, 480, 1 3 Am. R. 7 1 1 , the Supreme Court of Pennsylvania
asserted the same doctrine as that in the Massachusetts case,
holding that a bank, as a mere depositary, without special con
tract or reward, was not liable for the loss of a government bond
deposited with it for safe-keeping, and afterwards stolen by one
of its clerks or tellers. In that case it was stated that the tel ler
was suffered to remain i n the employment of the bank after it
was known that he had dealt once or twice in stocks, but this fact
was not allowed to control the decision, on the ground that it
34
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was unknowii to the officers of the bank that the teller gambled

in stocks until after he had absconded, but at the same time ob-

serving that:

"No officer in a bank, engaged in stock gambling, can be

safely trusted, and the evidence of this is found in the numer-

ous defaulters, whose peculations have been discovered to be

directly traceable to this species of gambling. A cashier, treas.

urer, or other officer having the custody of funds, thinks he sees

a desirable speculation, and takes the funds of his institution,

hoping to return them instantly, but he fails in his venture, or

success tempts him on ; and he ventures again to retrieve his loss,

or increase his gain, and again and again he ventures. Thus

the first step, often taken without a criminal intent, is the fatal

step, w^hich ends in ruin to himself and to those whose confi-

dence he has betrayed."

As stated above, the reasonable care which persons should

take of property entrusted to them for safe-keeping without

reward will necessarily vary with its nature, value and situa-

tion, and the bearing of surrounding circumstances upon its
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security. The business of the bailee will necessarily have some

effect upon the nature of the care required of him, as, for ex-

ample, in the case of bankers and banking institutions, having

special arrangements, by vaults and other guards, to protect

property in their custody. Persons therefore depositing val-

uable articles with them, expect that such measures will be

taken as will ordinarily secure the property from burglars out-

side and from thieves within, and that whenever ground for

suspicion arises an examination will be made by them to see

that it has not been abstracted or tampered with; and also

that they will employ fit men, both in ability and integrity,

for the discharge of their duties, and remove those employed

whenever found wanting in either of these particulars. An

omission of such measures would in most cases be deemed cul-

pable negligence, so gross as to amount to a breach of good

faith, and constitute a fraud upon the depositor.

It was this view of the duty of the defendants in this case,

who were engaged in business as bankers, and the evidence of

their neglect, upon being notified of the speculations in stock

of their assistant cashier who stole the bonds, to make the

necessary examination respecting the securities deposited with

them, or to remove the speculating cashier, which led the court

35
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was unknown to the officers of the bank tha t the teller gambled
in stocks until after he had absconded, but at the same time ob·
serving that :
" No officer in a bank, engaged in stock gambling, can be
safely trusted, and the evidence of this is found in the numer0
ous defaulters, whose peculations have been di covered to be
directly traceable to this species of gambling. A cashier, trea&o
urer, or other officer having the custody of funds, thinks he sees
a desirable specul ation, and takes the funds of his institution,
hoping to return them instantly, but he fails in his venture, or
success tempts him on ; and he ventures again to retrieve his loss,
or increase his gain, and again and again he ventures. Thus
the first step, often taken without a criminal intent, is the fatal
step, which ends in ruin to himself and to those whose confi
dence he has betrayed. ' '
As stated above, the reasonable care which persons should
take of property entrusted to them for safe-keeping without
reward will necessarily vary with its nature, value and situa
tion, and the bearing of surrounding circumstances upon its
security. The bu iness of the bailee will necessarily have some
effect upon the nature of the care required of him, as, for ex
ample, in the case of bankers and banking institutions, having
special arrangements, by vaults and other guards, to p rotect
p roperty in their custody. Persons therefore depositing val
uable articles with them, expect that such measures will be
taken as will ordinarily secure the property from burglars out
side and from t hieves within, and that whenever ground for
suspicion arises an examination will be made by t hem to see
that it has not been abstracted or tampered with ; and also
that they will employ :fit men, both in ability and integrity,
for the discharge of their duties, and remove those employed
whenever found wanting in either of these particulars. An
omission of such measures would in most cases be deemed cul
pable negligence, so gross as to amount to a breach of good
faith, and constitute a fraud upon the depositor.
It was this view of the duty of the defendants in this case,
who were engaged in business as bankers, and the evidence of
their neglect, upon being notified of the speculations in stock
of their assistant cashier who stole the bonds, to make the
necessary examination respecting the securities deposited with
them, or to remove the speculating cashier, which led the court
'l h
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to its conclusion that they were guilty of gross negligence. It

was shown that about a year before the assistant cashier ab-

sconded the defendant Kean, who was the chief officer of the

banking institution, was informed that there was some one in

the bank speculating on the Board of Trade at Chicago. There-

upon Kean made a quiet investigation, and the facts discovered

by him pointed to Ker, whom he accused of speculating. Ker re-

plied that he had made a few transactions, but was doing nothing

then and did not propose to do anything more, and that he was

then about a thousand dollars ahead, all told. It was not known

that Ker had any other property besides his salary. His posi-

tion as assistant cashier gave him access to the funds as well as

the securities of the bank, and he was afterwards kept in his

position without any effort being made on the part of the de-

fendants to verify the truth of his statement, or whether he had

attempted to appropriate to his own use the property of others.

Again, about two months before Ker absconded, one of the

defendants, residing at Detroit, received an anonymous com-

munication, stating that some one connected with the bank in
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Chicago was speculating on the Board of Trade. He there-

upon wrote to the bank, calling attention to the reported specu-

lation of some of its employees, and suggesting inquiry and a

careful examination of its securities of all kinds. On receipt of

this communication Kean told Ker what he had heard, and

asked if he had again been speculating on the Board of Trade.

Ker replied that he had made some deals for friends in Canada,

but the transactions were ended. The defendants then entered

upon an examination of their books and securities, but made no

effort to ascertain whether the special deposits had been dis-

turbed. Upon this subject the court below, in giving its de-

cision, Prather v. Kean, 29 Fed. Rep. 498, after observing that

the defendants knew that Ker had been engaged in business

which was hazardous and that his means were scant, and after

commenting upon the demoralizing effect of speculating in

stocks and grain, as seen in the numerous peculations, embez-

zlements, forgeries and thefts plainly traceable to that cause,

and the free access by Ker to valuable securities, which were

transferable by delivery, easily abstracted and converted, and

yet his being allowed to retain his position without any effort

to see that he had not converted to his own use the property of

others, or that his statements were correct, held that it was
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to its conclusion that they were guilty of gross negligence. It
was shown that about a year before the assistant cashier ab
sconded the defendant Kean, who was the chief officer of the
banking institution, was informed that there was some one in
the bank speculating on the Board of Trade at Chicago. There
upon Kean made a quiet investigation, and the facts discovered
by him pointed to Ker, whom he accused of speculating. Ker re
p l ied that he had made a few transactions, but was doing nothing
then and did not propos_e to do anything more, and that he was
then about a thousand dollars ahead, all told. It was not known
that Ker had any other property besides his salary. His posi
tion as assistant cashier gave him access to the funds as well as
the securities of the bank, and he was afterwards kept in his
position without any effort being made on the p art of the de
fendants to verify the truth of his statement, or whether he had
attempted to appropriate to his own use the property of others.
Again, about two months before Ker absconded, one of the
defendants, residing at Detroit, received an anonymous com
munication, stating that some one connected with the bank in
Chicago was speculating on the Board of Trade. He there
upon wrote to the bank, calling attention to the re::_:)Qrted specu
l ation of some of its employees, and suggesting inquiry and a
careful examination of its securities of all kinds. On receipt of
this communication Kean told Ker what he had heard, and
asked if he had again been speculating on the Board of Trade.
Ker replied that he had made some deals for friends in Canada,
but the transactions were end'e d. The defendants then entered
upon an examination of their books and securities, but made no
effort to ascertain whether the special deposits had been dis
turbed. Upon this subject the court below, in giving its de
cision, Prather v. Kean, 29 Fed.. Rep. 498, after observing that
the defendants knew that Ker had been engaged in business
which was haza-rdous and that his means were scant, and after
commenting upon the demoralizing effect of speculating in
stocks and grain, as seen in the numerous peculations, embez
zlements, forgeries and thefts plainly traceable to that cause,
and the free access by Ker to valuable securities, which were
transferable by delivery, easily abstracted and converted, and
yet his being allowed to retain his position without any effort
to see that he had not converted to his own use the property of
others, or that his statements were correct, held that it was
36
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gross negligence in the defendants not to discharge him or place

him in some position of less responsibility. In this conclusion

we fully concur.

The second position of the plaintiffs is also well taken, that,

assuming the defendants were gratuitous bailees at the time

the bonds were placed with them, the character of the bail-

ment was subsequently changed to one for the mutual benefit

of the parties. It appears from the findings that the plaintiffs,

subsequent to their deposit, had repeatedly asked for a dis-

count of their notes by the defendants, offering the latter the

bonds deposited with them as collateral, and that such discounts

were made. Wlien the notes thus secured were paid, and the

defendants called upon the plaintiffs to know what they should

do with the bonds, they were informed that they were to hold

them for the plaintiffs' use as previously. The plaintiffs had

already written to the defendants that they desired to keep the

bonds for an emergency, and also that they wished at times to

overdraw their account, and that they would consider the bonds

as securities for such overdrafts. From these facts the court was

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:37 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

of opinion that the bonds were held by the defendants as collat-

eral to meet any sums which the plaintiffs might overdraw;

and the accounts show that they did subsequently overdraw in

numerous instances.

The deposit, by its change from a gratuitous bailment to a

security for loans, became a bailment for the mutual benefit

of both parties, that is to say, both were interested in the trans-

actions. For the bailor it obtained the loans, and to that extent

was to his advantage ; and to the bailee it secured the payment

of the loans, and that was to his advantage also. The bailee

was therefore required, for the protection of the bonds, to give

such care as a prudent owner would extend to his own property

of a similar kind, being in that respect under an obligation of a

more stringent character than that of a gratuitous bailee, but

differing from him in that he thereby became liable for the loss

of the property if caused by his neglect, though not amounting

to gross negligence.

Two cases cited by counsel, one from the Court of Appeals

of Maryland and the other from the Court of Appeals of New

York, declare and illustrate the relation of parties under con-

ditions similar to those of the parties before us.
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gross negligence in the defendants not to discharge him or place
him in some position of less responsibility. In this conclusion
we fully concur.
The second position of the plaintiffs is also well taken, that,
assuming the defendants were gratuitous bailees at the time
the bonds were placed with them, the character of the bail
ment was subsequently changed to one for the mutual benefit
of the parties. It appears from the findings that the plaintiffs,
subsequent to their deposit, had repeatedly asked for a dis
count of their notes by the defendants, offering the latter the
bonds deposited w i th them as collateral, and that such discounts
were made. When the notes thus secured were paid, and the
defendants called upon the plaintiffs to know what they should
do with the bonds, they were informed that they were to hold
them for the plaintiffs ' use as p reviously. The plai ntiffs had
already written to the defendants that they desired to keep the
bonds for an em rgency, and al o that they wished at times to
overdraw their account, and that they would consider the bonds
as securities for such overdrafts. F rom these facts the court was
of opinion that the bonds were held by the defendants as collat
eral to meet any sums which the plaintiffs might overdraw ;
and the accounts show that they did subsequently overdraw in
numerous instances.
The deposit, by its change from a gratuitous bailment to a
security for loans, became a bailment for the mutual benefit
of both parties, that is to say, both were i nterested in the trans
actions. For the bailor it obtained the loans, and to that extent
was to his advantage ; and to the bailee it secured the payment
of the loans, and that was to his advantage also. The bailee
was therefore required, for the p rotection of the bonds, to give
sur;h care as a p rudent owner would extend to his own property
of a similar kind, being in that respect under a n o bliga ti on of a
more stringent character than that of a gratuitous bailee, but
differing from him in that he thereby became liable for the loss
of the property i f caused by his neglect, though not amounting
te gross negligence.
Two cases cited by counsel, one from the Court of Appeals
of Maryland and the other from the Court of Appeals of New
York, declare and illustrate the relation of parties under con
ditions similar to those of the parties before us.
�7
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(Omitting a discussion of Third National Bank v. Boyd, 44

Maryland, 47, and of Cutting v. Marlor, 78 N. Y. 454.)

It follows, therefore, that whether we regard the defendants

as gratuitous bailees in the first instance, or as afterwards be-

coming bailees for the mutual benefit of both parties, they were

liable for the loss of the bonds deposited with them. And the

measure of the recovery was the value of the bonds at the time

they were stolen.

Judgment affirmed.

8. WILSON V. BRETT,

11 Mees. and Welshy 113. 1843.

Case. — Plea, not guilty.

At the trial before Rolfe, B., at the London Sittings in this

8
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( Om itting a discussion of Third National Bank v. Boyd, 44
Maryland, 4 7 , and of Cutting v. Marlor, 78 N . Y. 454 . )
I t follows, therefore, that whether w e regard the defendants
as gratuitous bailees in the first instance, or as afterwards be
coming bailees for the mutual benefit of both parties, they were
liable for the loss of the bonds deposited with them. And the
measure of the recovery was the value of the bonds at the time
they were stolen.
Judgment affirmed.

term, it appeared that the plaintiff had intrusted the horse in

question to the defendant, requesting him to ride it to Peckham,

for the purpose of showing it for sale to a Mr. Margetson. The

8.

WILSON V. BRETT,

defendant accordingly rode the horse to Peckham, and for the

purpose of showing it, took it into the East Surrey Race Ground,

where Mr. Margetson was engaged with others in playing the

11 Mee . and Wels by 113.

1843.
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game of cricket: and there, in consequence of the slippery

nature of the ground, the horse slipped and fell several times,

CASE.-Plea, not guilty.

and in falling broke one of his knees. It was proved that the

defendant was a person conversant with and skilled in horses.

The learned Judge, in summing up, left it to the jury to say

whether the nature of the ground was such as to render it a

matter of culpable negligence in the defendant to ride the horse

there ; and told them, that under the circumstances, the defend-

ant, being shown to be a person skilled in the management of

horses, was bound to take as much care of the horse as if he had

borrowed it; and that, if they thought the defendant had been

negligent in going upon the ground where the injury was done,

or had ridden the horse carelessly there, they ought to find for

the plaintiff. The jury found for the plaintiff, damages, 5£.

10s.

Byles, Serjt., now moved for a new trial, on the ground of

misdirection. — There was no evidence here that the horse was

ridden in an unreasonable or improper manner, except as to

the place where he was ridden. The defendant was admitted
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At the trial before Rolfe, B., at the London Sittings in this
term, it appeared that the plaintiff had i ntrusted the horse in
question to the defendant, reque ting him to ride it to Peckham,
for the purpose of showing it for sale to a Mr. Margetson. The
defendant accordingly rode the hor e to eckham, and for the
purpose of showing it, took it into the East Surrey Race Ground,
where Mr. Marget on wa engaged with others in playing the
game of cricket : and there, in consequence of the slippery
nature of the ground, the horse sli pped and fell several times,
and in falling broke one of his knee . I t was proved that the
defendant was a person conver ant with and skilled in horses.
The learned Judge, in summing up, left it to the jury to say
whether the nature of the ground was such as to render it a
matter of cul pable negligence i n the defendant to ride the horse
there ; and told them, that under the circumstances, the defend
ant, being shown to be a person skilled in the management of
horses, was bound to take as much care of the horse as if he had
borrowed it ; and that, if they thought the defendant had been
negligent in going upon the ground where the injury was done,
or had ridden the horse carelessly there, they ought to find for
the plaintiff. The jury found for the plaintiff, damages, 5£.
1 0s.
Byles, Serjt., now moved for a new trial, on the ground of
misdirection.-There was no evidence here that the horse was
ridden in an unreasonable or improp er manner, except as to
the place where he was ridden. The defendant was admitted
38
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to be a mere gratuitous bailee : and there being no evidence of

gross or culpable negligence, the learned Judge misdirected

the jury, in stating to them that there was no difference be-

tween his responsibility and that of a borrower. There are

three classes of bailments; the first, where the bailment is alto-

gether for the benefit of the bailor, as where goods are deliv-

ered for deposit or carriage ; the second, where it is altogether

for the benefit of the bailee, as in the case of a borrower; and

the third, where it is partly for the benefit of each, as in the

case of a hiring or pledging. This defendant was not within the

rule of law applicable to the second of these classes. The law

presumes that a person who hires or borrows a chattel is pos-

sessed of competent skill in the management of it, and holds

him liable accordingly. The learned Judge should therefore

have explained to the jury, that that which would amount to

proof of negligence in a borrower, would not be sufficient to

charge the defendant, and that he could be liable only for gross

and culpable negligence.

Parke, B. — I think the case was left quite correctly to the jury.
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The defendant was s1io^\ti to be a person conversant with horses,

and was therefore bound to use such care and skill as a person

conversant with horses might reasonably be expected to use:

if he did not, he was guilty of negligence. The whole effect of

what was said by the learned Judge as to the distinction between

this case and that of a borrower, was this; that this particu-

lar defendant, being in fact a person of competent skill, was

in effect in the same situation as that of a borrower, who in

to be a mere gratuitous bailee : and there being no evidence of
gross or culpable negligence, the learned J udge m isdirected
the jury, in stating to them that there was no difference be
tween his responsibility and that of a borrower. There are
three classes of bailments ; the first, where the bailment is alto
gether for the benefit of the bailor, as where goods are deliv
ered for deposit or carriage ; the second, where it is altogether
for the benefit of the bailee, as i n the case of a borrower ; and
the third, where it is partly for the benefit of each, as in the
case of a hiring or pledging. This defendant was not within the
rule of law applicable to the econd of these classes. The law
presumes that a person who hires or borrows a chattel is pos
sessed of competent skill in the management of it, and holds
him liable accordingly. The learned Judge shoul d therefore
have explained to the jury, that that which would amount to
proof of negligence in a borrower, would not be sufficient to
charge the defendant, and that he could be l iable only for gross
and culpable negligence.

point of law represents to the lender that he is a person of com-

petent skill. In the case of gratuitous bailee, where his pro-

fession or situation is such as to imply the possession of com-

petent skill, he is equally liable for the neglect to use it.

EOLFE, B. — The distinction I intended to make was, that a

gratuitous bailee is only bound to exercise such skill as he pos-

sesses, whereas a hirer or borrower may reasonably be taken to

represent to the party who lets, or from whom he borrows, that

he is a person of competent skill. If a person more skilled

knows that to be dangerous which another not so skilled as he

does not, surely that makes a difference in the liability. I said

I could see no difference between negligence and gross negli-

gence — that it was the same thing, with the addition of a vitu-
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PARKE, B.-I think the case was left quite correctly to the jury.
The defendant was hown to be a per on conversant with horses,
and was therefore bound to u e uch care and skill as a person
conversant with horses m ight reasonably be expected to use :
if he did not he wa guilty of negligence. The whole effect of
what was aid by the learned Judge as to the distinction between
this case and that of a borrower, was thi ; that this particu
lar defendant, being in fact a per on of competent skill, was
in effect in the same situation as that of a borrower, who in
point of law represents to the lender that he is a person of com
petent ski ll. In the case of gratuitous bailee, where his pro
fession or situation is such as to imply the p@ssession of com
petent skill, he is equally l iable for the neglect to use it.
ROLFE, B.-The distinction I intended to make was, that a
gratuitous bailee is only bound to exercise such skill as he pos
sesses, whereas a hirer or borrower may reasonably be taken to
represent to the party who lets, or from whom he borrows, that
he is a person of competent skill. If a person more skilled
knows that to be dangerous which another not so skilled as he
does not, surely that makes a difference in the liability. I said
I could see no difference between n egligenc e and gross negli
gence-that it was the same thing, with the addition of a vitu-
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perative epithet; and I intended to leave it to the jury to say

whether the defendant, being, as appeared by the evidence, a

person accustomed to the management of horses, was guilty of

culpable negligence.

Lord Abinger, C. B., and Alderson, B., concurred.

Rule refused.

9. CLAFLIN V. MEYER,

75 N. Y. 260; 31 Am. R. 467. 1878.

LEGAL RESULTS OF BAILMENT RELATION.

perative epithet ; and I intended to leave it to the j ury to say
whether the defendant, being, as appeared by the evidence, a
person accustomed to the management of horses, was guilty of
culpable negligence.
Lord Abinger, C. B., and Alderson, B., concurred.
Rule refused.

Action against warehouseman for failure to deliver goods.

Judgment for plaintiff.

Hand, J. The counsel for the respondents is correct in his

9.

CLAFLIN V. MEYER,

position that the question of burden of proof is the material

one upon this appeal. For the evidence is such that if it were

incumbent upon the defendant to prove himself free from all

75 N. Y. 260; 31

Am. R.

467.

1878.

negligence causing or attending upon the burglary, and not

merely to leave the case as consistent with due care as with

the want of it, it is clear that the judgment, so far as it adjudges

his liability for the goods, must be affirmed, as we cannot say

Action against war�houseman for failure to deliver goods.
Judgment for plaintiff.

that such proof of a conclusive character was given. But the
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law as to the burden of proof is pretty well settled to the con-

trary. Upon its appearing that the goods were lost by a bur-

glary committed upon the defendant's warehouse, it was for

the plaintiffs to establish affirmatively that such burglary was

occasioned or was not prevented by reason of some negligence

or omission of due care on the part of the warehouseman.

The cases agree that where a bailee of goods, although liable

to their owner for their loss only in case of negligence, fails,

nevertheless, upon their being demanded, to deliver them or

account for such non-delivery, or, to use the language of

Sutherland, J., in Schmidt v. Blood, where "there is a total

default in delivering or accounting for the goods," 9 Wend.

268, 24 Am. D. 143, this is to be treated as prima facie evidence

of negligence. Fairfax v. N. Y. C. and H. R. R. R. Co., 67 N.

Y. 11, 29 Am. R. 119 ; Steers v. Liverpool Steamship Co., 57 id.

1 ; 15 Am. Rep. 453 ; Burnell v. N. Y. C. R. R. Co., 45 N. Y. 184,

6 Am. Rep. 61. This rule proceeds either from the assumed

necessity of the case, it being presumed that the bailee has ex-

clusive knowledge of the facts and that he is able to give the
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HAND, J. The counsel for the re pondents is correct in his
position that the question of burden of proof is the material
one upon this appeal . For the evidenc is such that if it were
incumbent upon the d f n dant to prove him elf free from all
negliO'enc cau ing or att ndi ng upo the burglary and not
merely to leave the case as consi t nt with due care as with
the want of it, it i cl ar that the jud m nt, so far as it adjudges
his liability for th good , mu t be affirmed, a V\ e cannot say
that uch proof of a conclu ive cha racter was given. B ut the
law as to the burd n of p roof i p r tty well settled to the coni
trary. Upon its appearing that th
ood were lo t by a bur
glary committed upon the def ndant 's war house, it was for
the plaintiffs to establ ish affirmatively that uch burglary was
occasioned or was not p rev nted by rea on of some negl igence
or omis ion of due care on the part of the warehousem an.
The ca es agree that where a bailee of good , although l i able
to thei r owner for their loss only in case of negligence, fails,
nevertheless, upon their being demanded, to deliver them or
account for such non-delivery, or, to use the language of
SUTHERLAND, J., i n Schmidt v. Blood, where " there is a total
default in delivering or accounting for the goods, ' ' 9 Wend.
2 68, 24 Am. D. 143, this is to be treated as prima facie evidence
of negligence. Fairfax v. N. Y. C. and H. R. R. R. Co., 67 N.
Y. 11, 29 Am. R. 1 1 9 ; Steers v. Liverpool Steam ship Co., 57 i d .
1 ; 1 5 A m . Rep. 453 ; Burnell v . N . Y. C. R. R . C o . , 4 5 N . Y. 184,
6 Am. Rep. 61. This rule proceeds either from the assumed
necessity of the case, it being presumed that the bailee has ex
clusive knowledge of the facts and that he is able to give the
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reason for his non-delivery, if any exist, other than his own act

or fault, or from a presumption that he actually retains the

goods and by his refusal converts them.

But where the refusal to deliver is explained by the fact ap-

pearing that the goods have been lost, either destroyed by fire

or stolen by thieves, and the bailee is therefore unable to de-

liver them, there is no prima facie evidence of his want of care,

and the court will not assume in the absence of proof on the

point that such fire or theft was the cause of his negligence. Lamb

V. Camden and Amboy E. R. Co., 46 N. Y. 271, 7 Am. R. 327,

and cases there cited ; Schmidt v. Blood, 9 Wend. 268, 24 Am. D.

143 ; Piatt v. Hibbard, 7 Cow. 500, note. Grover, J., in 46 N. Y.,

supra, says, in delivering the opinion of the court, the question

is ''whether the defendant was bound to go further {i. e., than

showing the loss by fire) and show that it and its employees

were free from negligence in the origin and progress of the

fire, or whether it was incumbent upon the plaintiffs to main-

v.

from such negligence." And he proceeds to show that the
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charge of the judge who tried the cause gave to the jury the

former instruction, and that this was contraiy to the law and

erroneous. So Sutherland, J., in 9. Wend, supra, in the case

of a warehouseman, says: the onus of showing the negligence

''seems to be upon the plaintiff unless there is a total default

in delivery' or accounting for the goods. ' ' And he cites a note

of Judge CowEN to his report of Piatt v. Hibbard, 7 Cow. 500,

in which that very learned author says, criticising and ques-

tioning a charge of the circuit judge, "the distinction would

seem to be that when there is a total default to deliver the

goods bailed on demand, the onus of accounting for the default

lies with the bailee; otherwise he shall be deemed to have con-

verted the goods to his own use and trover will lie (Anonymous,

2 Salk. 655), but when he has shown a loss or where the goods

are injured, the law will not intend negligence. The onus is

then shifted upon the plaintiff. ' '

It will be seen, as the result of these authorities, that the

burden is ordinarily upon the plaintiff alleging negligence to

prove it against a warehouseman who accounts for his failure

to deliver by showing a destruction or loss from fire or theft.

It is not of course intended to hold that a warehouseman, refus-

ing to deliver goods, can impose any necessity of proof upon
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reason for his non-delivery, if any exist, other than his own act
or fault, or from a presumption that he actually retains the
goods and by his refusal converts them.
But where the refusal to deliver is explained by the fact ap
pearing that the goods have been lost, either destroyed by fire
or stolen by thieves, and the bailee is therefore unable to de
liver them, there is no prima facie evidence of his want of care,
and the court will not assume in the absence of proof on the
point that such fire or theft was the cause of his negligence. Lamb
v. C amden and Amboy R. R. Co., 46 N. Y. 271, 7 Am. R. 3 27,
and ca e there cited ; Schmidt v. Blood, 9 Wend. 268, 24 Am. D.
143 Platt v. H ibbard, 7 Cow. 500, note. GROVER, J., in 46 N. Y.,
supra, ay , in delivering the opinion of the court, the question
is " whether the defendant was bound to go further ( i. e., than
showing the lo s by fire ) and show that it and its employees
were free from negligence in the origin and progress of the
:fire, or whether it wa incumbent upon the plaintiffs to main
tain the action to prove that the :fire cau ing the loss resulted
from uch negligence. ' ' And he proceeds to show that the
charo-e of the judge who tried the cause gave to the jury the
former in truction, and that thi was contrary to the law and
erroneous.
o
THERLAND, J., in 9. Wend. supra, in the case
of a warehou eman, say : the onus of showing the negligence
' ' seems to be upon the plaintiff unless there is a total default
'
in d livery or accounting for the goods. " And he c ites a note
of Judge OWEN to his report of Platt v. H ibbard, 7 Cow. 500,
i n which that very learn d author says, critici ing and ques
tioning a charge of the circuit j udge, " the distinction would
seem to be that when there is a total default to deliver the
goods bailed on demand, the onus of accounting for the default
l ies with the bailee ; otherwi e he shall be deemed to have con
verted the goods to his own use and trover will lie ( Anonymous,
2 alk. 655 ) , but when he has shown a loss or where the goods
are injured, the law will not intend negligence. The onus is
then hifted upon the plaintiff. ' '
It will be seen, as the result of these authorities, that the
burden is ordinarily upon the plaintiff alleging negligence to
prove it against a warehou eman who accounts for his failure
to deliver by showing a destruction or loss from :fire or theft.
It i not of course intended to hold that a warehouseman, refus
ing to deliver goods, can rmpose any necessity of proof upon
·

tain the action to prove that the fire causing the loss resulted

MEYER.
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the owuer by merely alleging as an excuse that they have been

stolen or burned. These facts must appear or be proved with

reasonable certainty. Nor do we concur in the view that there

is in these cases any real "shifting" of the burden of proof.

The warehouseman in the absence of bad faith is only liable

for negligence. The plaintiff must in all cases, suing him for

the loss of goods, allege negligence and prove negligence. This

burden is never shifted from him. If he proves the demand

upon the warehouseman and his refusal to deliver, these facts

unexplained are treated by the courts as prima facie evidence

of negligence ; but if, either in the course of his proof or that of

the defendant, it appears that the goods have been lost by theft,

the evidence must show that the loss arose from the negligence

of the warehouseman.

Applying these principles to the present case, we must hold

that when it appeared, as it did, that the goods were taken from

the defendant's warehouse by a burglarious entry thereof, the

plaintiffs should have shown that some negligence or want of

care, such as a prudent man would take under similar circum-
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stances of his own property, caused or permitted or contributed

to cause or permit that burglary.

[Omitting questions of fact.]

The judgment must be reversed and new trial ordered, with

costs to abide the event.

All concur, except Miller and Earl, JJ., absent at argument.

Judgment reversed.

10. THORNE V. DEAS,

4 Johns. (N. Y.) 84. 1809.

This was an action on the case, for a nonfeasance, in not

causing insurance to be made on a certain vessel, called the Sea

Nymph, on a voyage from New- York to Camden, in North-Caro-

lina. The vessel was lost at sea.

Kent, Ch. J., delivered the opinion of the court. The chief

objection raised to the right of recovery in this case, is the

want of a consideration for the promise. The offer, on the part

of the defendant, to cause insurance to be effected, Avas perfectly

voluntary. Will, then, an action lie, when one party intrusts
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the owner by merely alleging as an excuse that they have been
stolen or burned. These facts must appear or be p roved with_
reasonable certainty. Nor do we concur in the view that there
is i n these cases any real ' ' shifting ' ' of the burden of proof.
The warehouseman in the absence of bad faith is only l iable
for negligence. The p laintiff must in aU cases, suing him for
the loss of goods, allege negligence and prove negligence. This
burden is never shifted from him. If he prove the demand
upon the warehouseman and his refusal to deliver, these facts
unexplained are treated. by the courts as prima facie evidence
of negligence ; but if, either in the cour e of his proof or that of
the defendant, it appears that the goods have been lost by theft,
the evidence must how that the loss arose from the negl igence
of the warehouseman.
Applying these principles to the p resent case, we must hold
that when it appeared, as it did, that the good were taken from
the defendant 's warehouse by a b urglarious entry thereof, the
plaintiffs should have shown that some n o-li ence or want of
care, such as a prudent man would take under similar circum
stances of his own property, caused or permitted or contributed
to cause or permit that burglary.
[ Omitting questions of fact. ]
The judgment must be reversed and n w trial ord red, with
costs to abide the event.
All concur, except MILLER and EARL, JJ., absent at argument.
Judgment reversed.

10.
4

TH ORNE V. DEAS,

Johns.

(N. Y.)

84.

1 09.

This was an action on the case, for a nonfeasance, in not
causing insurance to be made on a certain vessel, called the Sea
Nymph, on a voyage from New-York to C amden, i n North-Caro
lina. The vessel was lost at sea.
Ch. J., delivered the opinion of the court. The chief
objection raised to the right of recovery in this case, is the
want of a consideration for the promise. The offer, on the part
of the defendant, to cause i nsurance to be effected, was perfectly
volunta ry. Will, then, an action l ie, when one party intrusts
KENT,

49.
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the performance of a business to another, who undertakes to

do it gratuitously, and %A^holly omits to do it ? If the party who

makee this engagement, enters upon the execution of the busi-

ness, and does it amiss, through the want of due care, by which

damage ensues to the other party, an action will lie for this

Luisfeasance. But the defendant never entered upon the execu-

tion of his undertaking, and the action is brought for the non-

feasance. Sir William Jones, in his "Essay on the Law of

Bailments," considers this species of undertaking to be as ex-

tensively binding in the English law, as the contract of man-

datum, in the Roman law ; and that an action will lie for damage

occasioned by the non-performance of a promise to become a

mandatary, though the promise be purely gratuitous. This treat-

ise stands high with the profession, as a learned and classical

performance, and I regret, that, on this point, I find so much

reason to question its accuracy. I have carefully examined all

the authorities to which he refers. He has not produced a sin-

gle adjudged case; but only some dicta (and those equivocal)

from the Year Books, in support of his opinion ; and was it not

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:37 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

for the weight which the authority of so respectable a name

imposes, I should have supposed the question too well settled

to admit of an argument.

A short review of the leading cases will show, that, by the

common law, a mandatary, or one who undertakes to do an act

for another, without reward, is not answerable for omitting to

do the act, and is only responsible when he attempts to do it,

and does it amiss. In other words, he is responsible for a mis-

feasance, but not for a nonfeasance, even though special dam-

ages are averred. Those who are conversant with the doctrine

of mandatum in the civil law, and have perceived the equity

which supports it, and the good faith which it enforces, may,

perhaps, feel a portion of regret, that Sir William Jones was

not successful in his attempt to ingraft this doctrine, in all its

extent, into the English law. I have no doubt of the perfect

justice of the Roman rule, on the ground, that good faith ought

to be observed, because the emploj^er, placing reliance upon that

good faith in the mandatary, was thereby prevented from doing

the act himself, or employing another to do it. This is the

reason which is given in the Institutes for the rule : Mandatum

non suscipere cuilihet liherum est; susceptum autem consum-

mandum est, aut quam primum renunciandum, ut per semetip-
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the performance of a business to another, who undertakes to
do it gratuitously, and wholly omits to do it � If the party who
makee this engagement, enters upon the execution of the busi
hess, and does it amiss, through the want of due care, by which
d amage ensues to the other party, an action will lie for this
w.isfeasance. But the defendant never entered upon the execu
tion of his undertaking, and the action is brought for the non
feasance. Sir William Jones, in his " Essay on the Law of
Bailments, ' ' considers this species of undertaking to be as ex
tensively binding in the E nglish law, as the contract of man
datum, in the Roman l aw ; and that an action will lie for damage
occa ioned by the non-performance of a promise to become a
mandatary, thou h the promise be purely gratuitous. This treat
ise stands high with the prof s ion, as a learned and classical
p rformance, and I regret, that, on this point, I find so much
reason to que tion its accuracy. I have carefully examined all
the authorities to which he refers. He has not produced a sin
gle adjudged case ; but only som e dicta ( and those equivocal )
from the Year Book , i n support of hi opinion ; and was it not
for the weight which the authority of so respectable a name
imposes, I should have supposed the question too well settled
to admit of an argument.

A short review of the leading cases will show, that, by the
common law, a mandatary, or one who undertakes to do an act
for another, without reward, is not answerable for omitting to
do the act, and is only responsible when he attempts to do it,
and does it ami s. I n other words, he is responsible for a mis
feasa nce, but not for a nonfeasance, even though special dam
ages are averred. Those who are conversant with the doctrine
of mandatum in the civil law, and have perceived the equity
which supp orts it, and the good faith which it enforces, may,
perhaps, feel a portion of regret, that Sir William Jones was
not successful in his attempt to ingraft this doctrine, in all its
extent, into the E ngli h law. I have no doubt of the perfect
j ustice of the Roman rule, on the ground, that good faith ought
to be observed, because the employer, p lacing reliance upon that
good faith in the mandatary, was thereby prevented from doing
the act himself, or employing another to do it. This is the
reason which is given in the Institutes for the rule : Mandatum
non suscipere cuilibet liberurn est; susceptiim autem consum
mandium est, aut quam prim um renunciandurn, ut per semetipA.Q
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sum aut per alium, eandem rem mandator exequatur. (Inst. lib.

3. 27. 11.) But there are many rights of moral obligation which

civil laws do not enforce, and are, therefore, left to the con-

science of the individual, as rights of imperfect obligation ; and

the promise before us seems to have been so left by the common

law, which we cannot alter, and which we are bound to pro-

nounce.

The earliest case on this subject, is that of Watson v. Brinth

(Year Book 2 Hen. IV. 3 &.), in which it appears that the de-

fendant promised to repair certain houses of the plaintiff, and

had neglected to do it, to his damage. The plaintiff was non-

suited, because he had shown no covenant ; and Brincheley said,

that if the plaintiff had counted that the thing had 1)6671 com-

menced, and aftertvards, hy negligence, nothing done, it had

been otherwise. Here the court, at once, took the distinction

between nonfeasance and misfeasance. No consideration was

stated, and the court required a covenant to bind the party.

In the next case (11 Hen. IV, 33 a.) an action was brought

against a carpenter, stating that he had undertaken to build a
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house for the plaintiff, within a certain time, and had not done

it. The plaintiff was also nonsuited, because the undertaking

was not binding without a specialty; but, says the case, if he

had undertaken to huild the house, and had done it illy or neg-

ligently, an action would have lain, without deed. Brooke

(Action sur le Case, pi. 40.) in citing the above case, says, that

"it seems to be good law to this day; wherefore the action

upon the case which shall be brought upon the assumption,

must state that for such a sum of money to him paid, &c., and

that in the above case, it is assumed, that there was no sum

of money, therefore it was a nudum pactum."

The case of 3 Hen. VI. 36 b. is one referred to, in the Essay

on Bailments, as containing the opinion of some of the judges,

that such an action as the present could be maintained. It

was an action against Watkins, a mill-wright, for not building

a mill according to promise. There was no decision upon the

question, and in the long conversation between the counsel and

the court, there was some difference of opinion on the point.

The counsel for the defendant contended, that a consideration

ought to have been stated ; and of the three judges who expressed

any opinion, one concurred with the counsel for the defendant,

and another (Babington, Ch. J.) was in favor of the action, but

44

LEGAL RESULTS O F BA1LMENT RELATI01' .

sum aut per alium, eandem rem mandator exequa tur. ( Inst. lib.
3. 27. 1 1 . ) But there are many rights of moral obligation which
civil laws do not enforce, and are, therefore, left to the con
science of the individual, as rights of imperfect obligation ; and
the promise before us seems to have been so left by the common
l aw, which we cannot alter, and which we are bound to pro
nounce.

The earliest case on this subject, is that of Watson v. Brin.th
( Year Book 2 Hen. IV. 3 b . ) , in which it appears that the de
fendant p romised to repair certain houses of the p laintiff, and
had neglected to do it, to his damage. The p laintiff was non.
suited, because he had shown no covenant ; and Brincheley said,
that if the plaintiff had counted that the thing h ad b e e n com
menced, and afterwa rds, by negligenc , nothing done, it had
been otherwi e. Here the court, at once, took the distinction
between nonfeasance and misfeasa nce. No consideration was
stated, and the court required a covenant to bind the party.
I n the n ext case ( 1 1 H en. I V. 33 a . ) an action was brought
against a carpenter, stating that he had undertaken to build a
house for the plaintiff, within a certain time, and had not done
it. The p laintiff was a lso non.suited, because the undertaking
was not binding without a pecialty ; but, says the ca e, if h e
h a d undertaken t o bitild th e h oitse, and h ad do ne i t i1ly o r neg
lige ntly, an action would have lain, without deed. Brooke
(Action sur le C ase, pl. 40. ) in citing the above case, says, that
" it seems to be good l aw to this day ; wherefore the action
upon the case which shal l be brought upon the assumption,
must state that for such a sum of money to him paid, &c., and
that in the above case, it is assumed, that there was no sum
of money, therefore it was a nuditm pactit m. ' '
The case of 3 Hen. VI. 3 6 b. i s one referred to, in the Essay
on Bailments, as containing the opinion of some of the judges,
that such an action as the present could be maintained. It
was an action against Watkins, a mill-wright, for not building
a mill according to p romise.
There was no decision upon the
question, and in the long conversation between the counsel and
the court, there was some difference of opinion on the point.
The counsel for the defendant contended, that a consideration
ought to have been stated ; and of the three judges who expressed
any opinion, one concurred with the counsel for the defendant,
and another ( Babington, Ch. J. ) was in favor of the action, but
AA
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he said nothing expressly about the point of consideration,

and the third (Cokain, J.) said, it appeared to him that the

plaintiff had so declared, for it shall not be intended that the

defendant would build the mill for nothing. So far is this

case from giving countenance to the present action, that Brooke

(Action sur le Case, pi. 7. and Contract, pi. 6) considered it

as containing the opinion of the court, that the plaintiffs ought

to have set forth what the miller was to have for his labor,

for otherwise, it was a nude pact; and in Coggs v. Bernard,

Mr. Justice Gould gave the same exposition of the case.

The general question whether assumpsit would lie for a non-

feasance, agitated the courts in a variety of cases, afterwards,

down to the time of Hen. VII. (14 Hen. VI. 18 b. pi. 58. 19

Hen. VI. 49 a. pi. 5. 20 Hen. VI. 34 a. pi. 4. 2 Hen. VII. 11.

pi. 9. 21 Hen. VII. 41 a. pi. 66). There was no dispute or doubt,

but that an action upon the case lay for a misfeasance in the

breach of a trust undertaken voluntarily. The point in contro-

versy was, whether an action upon the case lay for a nonfeas-

ance, or non-performance of an agreement, and whether there
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was any remedy where the party had not secured himself by a

covenant or specialty. But none of these cases, nor, as far as I

can discover, do any of the dicta of the judges in them, go so

far as to say, that an assumpsit would lie for the non-perform-

ance of a promise, without stating a consideration for the prom-

ise. And when, at last, an action upon the case for the non-per-

formance of an undertaking came to be established, the necessity

of showing a consideration was explicitly avowed.

Sir William Jones says, that "a case in Brooke, made com-

plete from the Year Book to which he refers, seems directly

in point." The case referred to is 21 Hen. VII. 41. and it is

given as a loose 7iote of the reporter. The chief justice is there

made to say, that if one agree with me to build a house by such

a day, and he does not built it, I have an action on the case for

this no7ifeasance, equally as if he had done it amiss. Nothing

is here said about a consideration; but in the next instance

which the judge gives of a nonfeasance for which an action

on the case lies, he states a consideration paid. This case, how-

ever is better reported in Keilway, 78. pi. 5., and this last report

must have been overlooked by the author of the "Essay."

Frowicke, Ch. J., there says, "that if I covenant with a car-
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he said nothing expressly about the point of consideration,
and the third ( Cokain, J. ) said, it appeared to him that the
p laintiff had so declared, for it shall not be intended that the
defendant would build the mill for nothing. So far is this
case from giving countenance to the p resent action, that Brooke
( Action sur le Case, pl. 7. and Contract, p l . 6 ) considered it
as containing the opinion of the court, that the p laintiffs ought
to have set forth what the miller was to have for his labor,
for otherwise, it was a niide pact ; and in C oggs v. Bernard,
Mr. Justice G ould gave the same exposition of the case.
The general que�tion whether assumpsit woul d lie for a non
f ea�ance, agitated the courts in a variety of cases, afterwards,
down to the time of H en. VII. ( 14 Hen. VI. 1 8 b . pl. 58. 19
Hen. VI. 49 a. pl. 5. 20 Hen. VI. 34 a. pl. 4. 2 Hen. VI I. 1 1 .
pl. 9. 2 1 Hen. VI I. 4 1 a. p l . 66 ) . There was n o dispute o r doubt,
but that an action upon the case lay for a misfeasance in the
breach of a trust undertaken voluntarily. 'rhe point in contro
versy was, whether an action upon the case lay for a nonfeas
ance, or non-performance of an agreement, and whether there
was any remedy where the party had not secured himself by a
covenant or speci alty. But none o f these cases, nor, as far as I
can discover, do any of the dic ta of the judges in them, go so
far as to say, that an assiimpsit would lie for the non-perform
ance of a p romise, without stating a consideration for the prom
ise. And when, at last, an action upon the case for the non-per
formance of an undertaking came to be established, the necessity
of showing a consideration was expl icitly avowed.

penter to build a house, and pay him 201. to build the house
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Sir William Jones says, that ' ' a case in Brooke, made com
plete from the Year Book to which he refers, seems directly
i n point. ' ' The case referred to i s 2 1 Hen. VII. 41. and it is
given as a loose note of the reporter. The chief j ustice is there
made to say, that if one agree with me to build a house by such
a day, and he does not built it, I have an action on the case for
this nonfeasance, equally as if he had done it amiss. Nothing
is here said about a consideration ; but in the next i nstance
which the j udge gives of a nonf easance for which an action
on the case lies, he states a consideration paid. This case, how
ever is better reported in Keilway, 78. pl. 5., and this last report
must have been overlooked by the author of the " Essay. "
Frowicke, Ch. J., there says, " that i f I covenant with a car
penter to build a house, and pay him 201. to build the house
45
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by a certain day, and he does not do it, I have a good action

upon the case, hy reason of the payment of my money; and

without payment of the money in this case, no remedy. And

yet, if he make the house in a bad manner, an action upon the

case lies; and so for the nonfeasance, if the money he paid,

action upon the case lies. ' '

There is, then, no just reason to infer, from the ancient

authorities, that such a promise as the one before us is good,

without showing a consideration. The whole current of the de-

cisions runs the other way, and, from the time of Henry VII.

to this time, the same law has been uniformly maintained.

The doctrine on this subject, in the Essay on Baibnents, is

true, in reference to the civil law, but is totally unfounded in

reference to the English law; and to those who have atten-

tively examined the head of Mandates, in that Essay, I hazard

nothing in asserting, that that part of the treatise appears to be

hastily and loosely written. It does not discriminate well be-

tween the cases; it is not very profound in research, and is

destitute of true legal precision.
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But the counsel for the plaintiffs contended, that if the gen-

eral rule of the common law was against the action, this was a

commercial question, arising on a subject of insurance, as to

which, a different rule had been adopted. The case of Wilkin-

son V. Coverdale (1 Esp. Rep. 75.), was upon a promise to cause

a house to be insured, and Lord Kenyon held, that the defendant

was answerable only upon the ground that he had proceeded to

execute the trust, and had done it negligently. The distinction,

therefore, if any exists, must be confined to cases of marine in-

surance. In Smith v. Lascelles (2 Term Rep. 188.), Mr. Justice

Buller said it was settled law, that there were three cases in

which a merchant, in England, was bound to insure for his

correspondent abroad.

1. Where the merchant abroad has effects in the hands of

his correspondent in England, and he orders him to insure.

2. Where he has no effects, but, from the course of dealing

between them, the one has been used to send orders for insur-

ance, and the other to obey them.

3. Where the merchant abroad sends bills of lading to his

correspondent in England, and engrafts on them an order to

insure, as the implied condition of acceptance, and the other

accepts.
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by a certain day, and he does not do it, I have a good actioh
upon the case, by reason of the payment of my money j and
without payment of the money in this case, no remedy. And
yet, if he make the house in a bad manner, an action upon the
case lies ; and so for the nonfeasance, if the money be paid,
action upon the case l ies. ' '
There is, then, no j ust rea on to infer, from the ancient
authorities, that such a promise as the one before u is good,
without showing a consideration, The whole curr nt of the de
cisions runs the other way, and, from the time of Henry VIL
to this time, the same law has been uniformly maintained.
The doctrine on this subject, in the E say on Bailments, is
true, in reference to the civil l aw, but i totally unfound d in
reference to the Engl i h l aw ; and to those who have atten
tively examin d the head of fandates, in that E ay, I hazard
nothing in asserting, that that part of the treatise appears to be
hasti ly and l oosely written. It do
not discriminat well be
tween the ca e
it i not very profound in re earch, and is
destitute of true legal p recision.
·

But the counsel for the plaintiff contended that if the gen
eral rule of the common law was a ain t the action, this was a
commercia l que tion , ari ing on a subj ct of insurance, as to
which, a different rule had been adopted. The case of Wilkinon v. C overdale ( 1 Esp. Rep. 75. ) , was upon a promi e to cause
a house to be i nsured, and Lord Kenyon held, that the defendant
was answerable only upon the ground that he had proceeded to
execute the trust, and had done it negligently. The distinction,
therefore, if any exists, must be confined to case of marine in
surance. I n Smith v. Lascel les ( 2 Term Rep. 188. ) , Mr. Justice
Buller said it was settled l aw that there were three cases in
which a merchant, in England, was bound to insure for his
correspondent abroad.
1. Where the merchant abroad has effects in the hands of
his correspondent in England, and he orders him to insure.
2 . Where he has no effects, but, from the course of dealing
between them, the one has been used to send orders for i nsur
ance, and the other to obey them.
3. Where the merchant abroad sends bills of l adirig to his
correspondent in England, and engrafts on them an order to
msure, as the implied condition of acceptance, and the other
accepts.
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The case itself, which gave rise to these observations, and

the two cases referred to in the note to the report, were all

instances of misfeasance, in proceeding to execute the trust,

and in not executing it well. But I shall not question the appli-

cation of this rule, as stated by Buller, to cases of nonfeasance,

for so it seems to have been applied in Webster v. De Tastet.

(7 Term Rep. 157.) They have, however, no application to the

present case. The defendant here was not a factor or agent

to the plaintiffs, within the purview of the law-merchant. There

is no color for such a suggestion. A factor, or commercial

agent, is employed by merchants to transact business abroad, and

for which he is entitled to a commission or allowance. (Malyne,

81. Beawes, 44.) In every instance given, of the responsibility

of an agent for not insuring, the agent answered to the defini-

tion given of a factor, who transacted business for his prin-

cipal, who was absent, or resided abroad; and there were spe-

cial circumstances m each of these cases, from which the agent

was to be charged ; but none of those circumstances exist in this

case. If the defendant had been a broker, whose business it was
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to procure insurance for others, upon a regular commission, the

case might, possibly, have been different. I mean not to say,

that a factor or commercial agent cannot exist, if he and his

principal reside together at the same time, in the same place;

but there is nothing here from which to infer that the defend-

ant was a factor, unless it be the business he assumed to per-

form, viz. to procure the insurance of a vessel and that fact alone

will not make him a factor. Every person who undertakes

to do any specific act, relating to any subject of a commercial

nature, would equally become, quoad hoc, a factor ; a proposition

too extravagant to be maintained. It is very clear, from this

case, that the defendant undertook to have the insurance ef-

fected, as a voluntary and gratuitous act, without the least idea

of entitling himself to a commission for doing it. He had an

equal interest in the vessel with the plaintiffs, and what he un-

dertook to do was as much for his own benefit as theirs. It

might as well be said, that whenever one partner promises his

copartner to do any particular act for the common benefit, he

becomes, in that instance, a factor to his copartner, and entitled

to a commission. The plaintiffs have, then, failed in their at-

tempt to bring this case within the range of the decisions, or

within any principle which gives an action against a commercial
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The case itself, which gave rise to these observations, and
the two cases referred to i n the note to the report, were all
instances of rnisfeasance, in proceeding to execute the trust,
and in not executing it well. But I shall not question the appli
cation of this rule, as stated by Buller, to cases of nonfeasance,
for so it seems to have been applied in Webster v. De Tastet.
( 7 rrerm Rep. 157. ) T hey have, however, no application to the
present case. The defendant here was not a factor or agent
to the plaintiffs, within the purview of the law-merchant. There
is no color for such a suggestion. A factor, or commercial
agent, is employed by merchants to transact business abroad, and
for which he is entitled to a commission or allowance. ( Malyne,
8 1 . Beawes, 44. )
In every instance given, of the responsibility
of an agent for not insuring, the agent answered to the defini
tion given of a factor, who transacted business for his prin
cipal, "' ho was absent, or resided abroad ; and there were spe
cial circum tances in each of these cases, from which the agent
wa to be charged · but none of those circumstances exist in this
case. If the defendant had been a broker, whose business it was
to procure insurance for others, upon a regular commission, the
case might possibly, have been different. I mean not to say,
that a factor or commercial agent cannot exist, if he and his
principal reside together at the same time, in the same place ;
but there is nothing here from which to infer that the defend
ant was a factor, unless it be the business he assumed to per
form, viz. to procure the i nsurance of a vessel and that fact alone
will not make him a factor. Every person who undertakes
to do any specific act, relating to any subj ect of a commercial
nature, would equally become, quoad hoc, a factor ; a p roposition
too extravagant to be maintained. It is very clear, from this
case, that the defendant undertook to have the insurance ef
fected, as a voluntary and gratuitous act, without the least idea
of entitling himself to a commission for doing it. He had an
equal interest i n the vessel with the plaintiffs, and what he un
dertook to do was as much for his own benefit as theirs. It
might as well be said, that whenever one partner p romises his
copartner to do any . particular act for the common benefit, he
becomes, in that instance, a factor to his copartner, and entitled
to a commission. The plaintiffs have, then, failed in' their attempt to bring this case within the range of the decisions, or
within any principle which gives an action against a commercial
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agent, who neglects to insure for his correspondent. Upon the

whole view of the case, therefore, we are of opinion, that the

defendant is entitled to judgment.

Judgment for the defendant.

*^^ 11. LEACH V. FRENCH,
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agent, who neglects to insure for his correspondent. Upon the
'"hole view of the case, therefore, we are of opinion, that the
defendant is entitled to judgment.
Judgment for the defendant.

69 Me. 389; 31 Am. R. 296. 1879.

Assumpsit for board, keeping and burial of a horse.

Barrows, J. The case, as stated in the report, is that the

defendant owned the horse, for the board and keeping of which

11.

while sick, and the expense of its removal when dead, plaintiff

brings this action, under the following circumstances:

LEACH V. FRENCH,

Defendant let the horse to one Devereux. The horse became

69 Me. 389; 31 Am. R. 296.

diseased and sick while thus let, and Devereux left him with the

plaintiff for care and cure. "While plaintiff was keeping the

1879.

horse defendant wrote him informing him that he (defendant)

owned the horse and inquiring about its condition, and saying

Assumpsit for board, keeping and burial of a horse.

that an uncle of Devereux would pay the bill. After the horse

died plaintiff's attorney wrote defendant demanding payment

of the bill. Defendant answered, ' ' Please not make any costs on
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it (the bill) as I will call and settle the same soon." Plaintiff's

attorney thereupon wrote defendant saying he would wait. After

waiting awhile, in pursuance of this arrangement, payment not

being made, this suit was brought. Defendant denies his lia-

bility to pay for the expenses of his horse thus incurred, and

contends that there was no valid consideration for his express

promise to do it. Unless there was an original liability on his

part by reason of the circumstances and acts of the parties

while the plaintiff was furnishing the care and board of the

horse, it may well be doubted whether a valid consideration is

shown for the promise in defendant's letter to the attorney.

We do not find it necessary to decide that question, for as the

case is stated, we think, upon natural and legal presumptions,

it is made to appear that the plaintiff might well charge the

keeping of the horse to its owner, and that the defendant would

be liable for the bill without any express promise.

The first inquiry is, what were the respective rights and
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J. The case, as stated in the report, is that th
d fendant owned the hor e, for the board and keeping of which
while sick, and the expen e of its removal when dead, p laintiff
brings this action , under the following circumstances :
Defendant let the horse to one Devereux. The horse became
diseased and sick whi le thus let, and Dever ux left him with the
p l a intiff for care and cure. Whi l e plaintiff was keep ing the
horse defendant -vvrote him informing him that h ( defendant )
owned the hor e and inquiring about its condition, and saying
that an uncle of Devereux would pay the bill. After the horse
died plaintiff 's attorney wrote d fondant demanding payment
of the bill. Defendant answered, ' ' Please not make any costs on
it ( the bill ) as I will call and settle the same soon. " Plaintiff 's
attorney thereupon wrote defendant saying he would wait. After
waiting awhile, in pursuance of this arrangement, p ayment not
being m ade, this suit was brought. Defendant denies his lia
bil ity to p ay for the expenses of his horse thus incurred, and
contends that there was no valid consideration for his express
p romise to do it. Unless there was an original liability on his
part by reason of the circumstances and acts of the parties
while the p laintiff was furnishing the care and board of the
horse, it may well be doubted whether a valid consideration is
shown for the p romise in defendant 's letter to the attorney.
We do not find it necessary to decide that question, for as the
case is stated, we think, upon natural and legal p resumptions,
it is made to appear that the plaintiff might well charge the
keeping of the horse to its owner, and that the defendant would
be liable for the bill without any express promise.
The first inquiry is1 what were the respective rights and
BARROWS,
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duties of the defendant and Devereux under the circumstances

disclosed ?

"If a man hires a horse," remarks Lumpkin, J., in Mayor of

Columbus V. Howard, 6 Ga. 213, "he is bound to ride it moder-

ately and to treat it as carefully as any man of common dis-

cretion would his own, and to supply it with suitable food."

Thus doing, if the animal falls sick or lame, without any want

of ordinary care on the part of the hirer, he is not responsible

to the owner for the consequences. The owner of the animal

must bear them.

But if the horse falls sick or becomes exhausted the hirer is

bound not to use it. And if he does pursue his journey and use

it when reasonable care and attention would forbid, he would

make himself responsible to the owner for that act. Bray v.

Mayne, Gow. 1 (5 E. C. L. 437).

On the other hand, one who lets a horse impliedly undertakes

that the animal shall be capable of performing the journey for

which he is let, and if without the fault of the hirer he becomes

disabled by lameness or sickness, so that the hirer is compelled
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to incur expense to procure other means of returning, such ex-

pense may be recouped against the demand of the bailor for

the services. Harrington v. Snyder, 3 Barb. 380.

Upon whom, then, as between Devereux and the defendant,

should the expense of keeping and caring for the defendant's

horse, which "became diseased and sick while in Devereux 's

hands," fall? Up to the time when he fell sick it was Dever-

eux 's business to furnish him at his own proper expense with

' ' meat for his work. ' ' But how was it when he could no longer

lawfully use him under his contract ? Unless the horse was dis-

abled through some fault or neglect of Devereux, the owner

is the one who bears the burdens occasioned by his failure to

perform the work for which he was hired, and among them

would be the expense of the care and cure of the animal —

an expense which enures directly to his benefit. There

would be good reason for holding that in such case the hirer is,

ex necessitate, the agent of the owner to procure such reason-

able and necessary sustenance and farrier's attendance as might

be required until the animal could be got home; for while the

hirer is not responsible for any mistakes which a regular far-

rier whom he calls in may make in the treatment of the animal,

still, if instead of applying to a farrier, he undertakes to pre-
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duties o f the defendant and Devereux under the circumstances
disclo ed ?
' ' If a man hires a horse, ' ' remarks LUMPKIN, J., i n Mayor of
Columbus v. Howard, 6 Ga. 213, " he is bound to ride it moder
ately and to treat it as carefully as any man of common dis
cretion would his own, and to supply it with suitable food. ' '
Thus doing, if the animal falls sick or lame, without any want
of ordinary care on the part of the hirer, he is not responsible
to the o-wner for the consequences. The owner of the animal
must bear them.
But if the horse falls sick or becomes exhausted the hirer is
bound not to use it. And if he does pursue his journey and use
it when reasonable care and attention would forbid, he would
make himself responsible to the owner for that act. Bray v.
l\Iayne, Gow. 1 (5 E. C. L. 437 ) .
On the other hand, one who lets a horse impliedly undertakes
that the animal hall be cap able of performing the journey for
which he is let, and i f without the fault of the hirer he becomes
disabled by lamenes or sickness, so that the hirer is compelled
to incur expense to procure other means of returning, such ex
pense may be recouped against the demand of the bailor for
the services. Harrington v. Snyder, 3 Barb. 3 0.
Upon whom, then, as between Devereux and the defendant,
should the expense of keeping and caring for the defendant 's
horse, which ' ' became diseased and sick while in D evereux 's
hands, " fall ? Up to the time when he fell sick it was Dever
eux 's bu iness to furnish him at his own proper expense with
' ' meat for his work. ' ' But how was it when he could no longer
l awfully use him under his contract ? Unless the horse was dis
abled through some fault or neglect of Devereux, the owner
is the one who bears the burdens occasioned by his failure to
perform the work for which he was hired, and among them
would be the expense of the care and cure of the animal
There
an expense which enures directly to his benefit.
would be good reason for holding that in such case the hirer is,
ex necessitate, the agent of the owner to procure such reason
able and necessary sustenance and farrier 's attendance as might
be required until the animal could be got home ; for while the
hirer is not responsible for any mistakes which a regular far
rier whom he calls in may make in the treatment of the animal,
still, if instead of applying to a farrier, he undertakes to p reAn

§ 11
§ 11 LEGAL EESULTS OF BAILMENT EELATJON.

scribe for the beast himself, and by his uuskilliulness does it

a mischief, he assumes a new degree of responsibility, and be-

comes liable to the owner for the result of any want of such

care as a man of ordinary prudence would take of his own

horse. Deane v. Keate, 3 Camp. 4.

But it is unnecessary in this case to determine the extent of

the hirer's authority as agent for the owner, for the report shows

that while plaintiff was keeping the horse defendant wrote to

him mentioning his ownership and inquiring as to the condi-

tion of the animal. Since he thus knowingly availed himself of

the plaintiff's services and outlay in the premises, the law

will imply a promise on his part to do what was right and pay

the plaintiff for them. Nor could the fact that he gave the plain-

tiff an assurance that Devereux's uncle, who was certainly under

no legal obligation so to do, would pay the bill, make any dif-

ference with regard to plaintiff's right to charge the keeping of

the horse to its owner who knew he was keeping it. ' ' The horse

became diseased and sick while in Devereux's hands." There is

nothing here to show that it was by the fault of Devereux. The

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:37 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

language used rather indicates the contrary, and the legal pre-

sumption is against it. Negligence and misdoing are not to be

presumed, but there must be some positive evidence of them.

Cooper V. Barton, 3 Camp. 5 ; Tobin v. Murison, 9 Jur. 907.

It is not enough to show that the horse became disabled, but

he must show that he became so by the fault of the hirer. Har-

rington V. Snyder, uti supra.

It is not the case of property, while in the possession of a

bailee for hire, receiving an injury, which could not ordinarily

occur without negligence on the part of the custodian, when it

would be for him to show that the injury was not caused by his

negligence. Collins v. Bennett, 46 N. Y. 490.

"We think the case as stated shows a good consideration

for an implied promise on the part of defendant to reimburse

the plaintiff for his outlay in defendant's behalf. Hence, per-

haps, defendant's readiness to promise payment if he could have

a little delay.

Defendant defaulted.
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scribe for the beast himself, and by his unskillfulness does it
a mi chief, he a sumes a new degree of r ponsibility and be
comes l iable to the o-n-ner for the result of any want of such
care as a man of ordinary p rudence would take of his own
horse. Deane v. Keate, 3 Camp. 4.
But it is unnecessary in this ca e to determine the extent of
the hirer 's authority as agent for the owner, for the report shows
that while plaintiff was keeping the horse defendant wrote to
him mentioning his ownership and inquiring as to the condi
tion of the animal. Since he thus knowingly availed himself of
the plaintiff 's services and outlay in the p remises, the law
will imply a promise on his part to do what was right and pay
the p laintiff for them. Nor could the fact that he gave the p lain
tiff an assurance that Devereux 's uncle, who was certainly under
no legal obligation so to do, would pay the bill, make any dif
ference with regard to plaintiff 's right to charge the keep ing of
the horse to its owner who knew he was keeping it. ' ' The horse
became diseased and sick while in Devereux 's hands. " There is
nothing here to show that it was by the fault of Devereux. The
language used rather indicates the contrary, and the legal p re
sumpt ion is against it. Negligence and misdoing are not to be
presumed, but there must be some positive evidence of them.
Cooper v. Barton, 3 Camp. 5 ; Tobin v. l\Iurison, 9 Jur. 907.
It is not enough to show that the horse became disabled, but
he must show that he became so by the fault of the hirer. Har
rington v. Snyder, iibi supra.
rt is not the case of property, while in the possession of a
bailee for hire, receiving an injury, which could not ordinarily
occur without negligence on the part of the custodian, when it
would be for him to show that the injury was not caused by his
negligence. Collins v. Bennett, 46 N. Y. 490.
We think the case as stated shows a good consideration
for an implied prom ise on the part of defendant to reimburse
the plaintiff for his outlay in defendant 's behalf. Hence, per
haps, defendant 's readiness to p romise payment if he could have
a little delay.
Defendant defaulted.
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48 N. H. 402. 1869.

Trover for a horse. The jury found that plaintiff hired a

48

N. H. 402. 1869.

horse and buggy to defendant to drive from Rochester to Dover.

Defendant drove the mare to Hoit's, two miles away from the

journey agreed upon, and drove her immoderately on a very

hot day, so that when she returned to plaintiff's stable she was

exhausted and sick, and in about half an hour died. Verdict for

plaintiff.

Smith, J. (Omitting a question of evidence.) Taking into

account the nature of the evidence on which the plaintiff relied,

the gist of the instructions excepted to would seem to be con-

tained in the last clause, and we are not inclined to think that

the jury were misled by the remarks which preceded that clause.

The jury were instructed that "if the defendant willfully and

Trover for a horse. The j ury found that plaintiff h ired a
horse and buggy to defendant to drive from Roche ter to Dover.
Defendant drove the mare to Hoit 's, two m iles away from the
journey agreed upon, and drove her immoderately on a very
hot day, o that when she returned to plaintiff 's stable she was
exhausted and sick, and in about half an hour died. Verdict for
plaintiff.

intentionally drove the mare at such an immoderate and vio-

lent rate of speed as seriously to endanger her life, and he was

at the same time aware of the danger, and her death was caused

thereby, it would be such a tortious act as would amount to a

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:37 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

conversion, and trover might be maintained; though it would

be otherwise if the fast driving was the result of mere negli-

gence and want of discretion, he not being aware that it en-

dangered the safety or life of the mare."

Two established principles of the law of trover tend to sup-

port this instruction. The first is the settled rule in this State,

that if the owner of a horse let him to be driven to one place,

and the hirer voluntarily drives him beyond that place to

another, this is a conversion of the horse, for which the owner

may maintain trover against the hirer. Woodman v. Hubbard,

25 N. H. 67, 57 Am. D. 310. This doctrine does not seem to

proceed upon the idea that the driving the horse beyond the

place named in the contract is conclusive evidence of the bailee's

intention to convert the animal to his own use, but rather upon

the ground that such use of the property is so substantial an

invasion of the owner's rights, and so inconsistent with the idea

of an existing bailment, that the bailee cannot reasonably object

to the bailor's treating the bailment as terminated thereby or to

his proceeding against the bailee for a conversion. "A con-

version consists in an illegal control of the thing converted, in-
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SMITH, J. ( Omitting a question of evidence. ) Taking into
account the nature of the evidence on which the p laintiff relied,
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gence and want of di cretion, he not being aware that it en
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Two e tabli hed principle of the law of trover tend to sup
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may maintain trover against the hirer. Woodman v. Hubbard
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version consists in an i llegal control of the thing converted, in51
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consistent with the plaintiff's right of property;" Perley, J.,

25 N. H. p. 71. It has been said that, "if the thing be put to a

different use from that for which it was bailed, ' ' the bailor may

maintain trespass or trover, but that "any misuser or abuse of

the thing bailed, in the particular use for which the bailment

was made, will not enable the general owner to maintain tres-

pass or trover against the bailee"; Redfield, J., in Swift v.

Mosely, 10 Vermont 208, p. 210, 33 Am. D. 197. But we are

unable to perceive any just ground for the distinction as stated

in these broad terms. If a horse is hired upon the usual implied

contract that he is to be driven at a safe rate of speed, the act
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consistent with the p laintiff 's right of p roperty ; " Perley, J.,
25 N. H . p. 71. It has been said that, ' if the thing be put to a
different use from that for which it wa bailed, ' ' the bailor may
maintain trespass or trover, but that ' ' any misuser or abuse of
the thing bailed, in the particular use for which the bailment
was made, will not enable the general owner to maintain tres
p ass or trover against the bailee " ; Redfiel d J., i n Swift · v.
Mosely, 1 0 Vermont 208, p . 2 10, 33 Am. D. 1 97 But we are
unable to perceive any just ground for the di tinction a stated
in these broad terms. If a hor e i hired upon the u ual implied
contract that he i to be driven at a afe rate of p d the act
of the bailee in willful ly and intentionally drivin()' the horse at
such an immod rate rate of spe d as he kn w would seriously
endanger th life of the hor e i at 1 a t a mark c1 an a ump
tion of owner hip and a ub tan tial an inva, ion of the bailor
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i mu h great r in the
former ca e, and the cruel t reatment of th hor. i c rtainly
a incon i t nt with th continu d xi ten e of th contract of
bailment as the u of the hor for a differ nt journey.
The oth r e. tabli h d principle which ten 1 to up port this
instruction i the loctrine that the wi llful d truction by the
bailee of the thin er bailed i a conver ion ; ee Mor e v. C rawford,
17 Vermont 499, 44 A m. D. 349. If the death of the mare was
cau ed by an act willfully and intentionally done by the bailee
with knowledge on his part that the life of the mare was thereby
seriously endangered, we think that, so far as the civi l remedy is
concerned, the bailee may be regarded as having wil l fully de
stroyed the mare. I f the property is destroyed by the bail ee 's
willful act the bailor 's right to maintain trover cannot depend
upon the time when the destruction is consummated. " It can
make no difference whether the destruction takes place imme
diat ly on the commission of the act, or is the necessary result of
it. ' ' I f the bailor had seen that his mare was about to be de
stroyed by the bailee 's willful act he would have been entitled to
terminate the bailment� and retake his property if he could do it
without force. When the bailor learns that an act h as already
been done which will result in the death of the mare, can he not
elect to consider the bailment as having been rescinded by the
act at the moment of its commission ?
.

of the bailee in willfully and intentionally driving the horse at

such an immoderate rate of speed as he knew would seriously

endanger the life of the horse is at least as marked an assump-

tion of o\^Tiership and as substantial an invasion of the bailor's

right of property as the act of driving the horse at a moderate

speed one mile beyond the place named in the contract of hiring.

The probability of injury to the horse is much greater in the

former case, and the cruel treatment of the horse is certainly
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as inconsistent with the continued existence of the contract of

bailment as the use of the horse for a different journey.

The other established principle which tends to support this

instruction is the doctrine that the willful destruction by the

bailee of the thing bailed is a conversion ; see Morse v. Crawford,

17 Vermont 499, 44 Am. D. 349. If the death of the mare was

caused by an act willfully and intentionally done by the bailee

with knowledge on liis part that the life of the mare was thereby

seriously endangered, we think that, so far as the civil remedy is

concerned, the bailee may be regarded as having willfully de-

stroyed the mare. If the property is destroyed by the bailee's

willful act the bailor's right to maintain trover cannot depend

upon the time when the destruction is consummated. "It can

make no difference whether the destruction takes place imme-

diately on the commission of the act, or is the necessary result of

it." If the bailor had seen that his mare was about to be de-

stroyed by the bailee's willful act he would have been entitled to

terminate the bailment, and retake his property if he could do it

without force. When the bailor learns that an act has already

been done which will result in the death of the mare, can he not

elect to consider the bailment as having been rescinded by the

act at the moment of its commission?
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It may be urged that the principles referred to as sustaining

the instructions are themselves arbitrary exceptions engrafted

on the law of trover, and that they therefore do not furnish a

foundation upon which to reason from analogy. If we are to

look merely to the form of the declaration, very few of the

actions of trover now brought would be sustained. The legal

fictions which prevail in reference to trover are based upon au-

thority; and however arbitrary the established principles may

be, we know of no other test by which to decide any question

pertaining to the form of action which has not already been

conclusively settled by authority.

The right of a bailor to maintain trespass or trover against a

bailee in a case like that supposed in the instructions is a ques-

tion not conclusively settled by authorities directly in point.

Rotch V. Hawes, 12 Pick. 136, 22 Am. D. 414, seems favorable

to the defendant. McNeill v. Brooks, 1 Yerger 73, is cited on

the same side, but an examination of the opinion shows that the

court did not have in mind such a willful and intentional misuse

as that described in the instructions given in the present case.
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Swift V. Moseley, 10 Vermont 208, 33 Am. D. 197, contains a

dictum favorable to the defendant, but the case itself is. not in

point ; see also Harris, J., in Parker v. Thompson, 5 Sneed 349,

p. 352. On the other hand Maguyer v. Hawthorn, 2 Harrington

71, tends to sustain the plaintiff; as do also Campbell v. Stakes,

2 Wend. 137, 19 Am. D. 561 ; and Nelson v. Bondurant, 26 Ala.

341, reaffirmed in Hall v. Goodson, 32 Ala. 277 ; see also James

V. Carper, 4 Sneed 397.

We think the instructions were correct.

Judgment on the verdict.

13. ARMORY V. DELAMIRIE,

1 Strange 505. 1721.

In Middlesex, coram Pratt, C. J.

The plaintiff being a chimney sweeper's boy found a jewel

and carried it to the defendant's shop (who was a goldsmith)

to know what it was, and delivered it into the hands of the

apprentice, who under pretence of weighing it, took out the

stones, and calling to the master to let him know it came to

53
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§§ 12, 1 3

I t may b e urged that the principles referred t o a s sustaining
the in tructions are themselves arbitrary exceptions engrafted
on the law of trover, and that they therefore do not furnish a
foundation upon which to reason from analogy. I f we are to
look merely to the form of the declaration, very few of the
actions of trover now brought would be sustained. The legal
:fictions which prevail in reference to trover are based upon au
thority ; and however arbitrary the established principles may
be, we know of no other test by which to decide any question
pertaining to the form of action which has not already been
conclusively settled by authority.
The right of a bailor to maintain trespa s or trover against a
bailee in a case like that supposed in the instructions is a ques
tion not conclusively settled by authorities directly i n point.
Rotch v. H awes, 12 Pick. 1361 22 Am. D. 414, seems favorabl e
t o the defendant. McNeill v . Brooks, 1 Yerger 73, is cited on
the same si de but an examination of the opinion shows that the
court did not have in mind such a wil l ful and intentional misuse
as that described in the i nstructions given in the present case.
Swift v. Moseley, 10 Vermont 208, 33 Am. D. 197, contains a
dictuni favorable to the defendant, but the case itself is . not i n
point ; see also Harris, J., i n Parker v. Thompson, 5 Sneed 349 ,
p . 352. On the other hand l\faguyer v. Hawthorn, 2 Harrington
7 1 , tends to sustain the plaintiff ; as do also C ampbell v. Stakes,
2 Wend. 137, 19 Am. D. 561 ; and Nel son v. Bondurant, 26 Ala.
341 , reaffirmed i n Hall v. Goodson, 32 Ala. 277 ; see also J amcs
v. Carper, 4 Sneed 397.
We think the instructions were correct.
Judgment on the verdict.

1 3.

ARMORY V. DELAMIRI E,
1 Strange 505.

1721.

In Middlesex, coram Pratt, C. J.
The plaintiff being a chimney sweeper 's boy fotmd a jewel
and carried it to the defendant 's shop (who was a goldsm ith )
to know what it was, and delivered it into the hands of the
apprentice, who under pretence of weighing it, took out the
stones, and calling to the master to let him know it came to
��
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three halfpence, the master offered the boy the money, who

refused to take it, and insisted to have the thing again: where-

three h alfpence, the master offered the boy the money

who

refused to take it and insisted to have the thing again · where

upon the apprentice delivered him back the socket without the

stones. And now in trover against the master these points

were ruled:

upon the apprentice delirnred him back the socket without the
stones.

And now in t rover against t he master these points

1. That the finder of a jewel, though he does not by such

finding acquire an absolute property or ownership, yet he has

such a property as will enable him to keep it against all but

were ruled :

1.

T hat t he finder of

j ewel

a

though he does not b y such

the rightful owner, and consequently may maintain trover.

2. That the action well lay against the master, who gives a

credit to his apprentice, and is answerable for his neglect.

finding acquire an ab olute p roperty or owner hip

yet he ha

will enable him to keep it against all but

such a p roperty as

3. As to the value of the jewel several of the trade were

examined to prove what a jewel of the finest water that would

fit the socket would be worth : and the Chief Justice directed

the jury, that unless the defendant did produce the jewel, and

shew it not to be of the finest water, they should presume the

strongest against him, and make the value of the best jewels

the measure of tbeir damages ; which they accordingly did.

>.14. LITTLE V FOSSETT,
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34 Me. 545; 56 Am. D. 671. 1852.

Trespass for damages to a hired wagon and harness, injured

by negligence of defendant in driving against the wagon on the

highway. The court below refused an instruction that one hav-

ing a mere temporary possession could not sue for a permanent

injury. Exceptions to such refusal. Verdict for plaintiff.

By CouET, Appletox. J. The law seems to be well settled that

the bailee of personal property may recover compensation for

the rightful owner and consequently may maintain trover.

2.

That the action wel l lay against the master

credit to hi
3.

A.

apprentice and i

answerable for h i

to t he value of the j ewel

who gives

a

neglect.

everal of the trade were

examined to prove what a j ewel of the finest water that wou l d
fit th e socket would be worth ; and the C hief Justice directed
the ju ry

that unle

the defendant did p roduce the jewel

hew it not to be of the finest water they
strongest a O'ain t him

and

hould p resume the

and make the value of the best j ewel

the measure of tbeir damage

which they accordingly did.

·

any conversion of or any injury to the article bailed while in his

possession. The longer or shorter period of such bailment, the

greater or lesser amount of compensation — and whether

such amount is a matter of special contract or is a

1 4.

legal implication from the beneficial enjoyment of the loan does

L I T TLE

V_

F O S S E T T,

not seem to affect the question. "The borrower has no special

34

property in the thing loaned, though his possession is sufficient

Me.

545 ; 56

A m . D.

671 .

1852.

for him to protect it by an action of trespass against a wrong-

doer:" 2 Kent's Com. 574. By the common law, in virtue of

the bailment, the hirer acquires a special property in the thing

54

T re p ass for damages to a hire d wagon and harness, injured
by negligence of defendant in driving against the wagon on the
highway.

T he court below refu ed an instruction that one hav

ing a mere temporary posses ion could not sue for a permanent
inj ury.
By

E xceptions to such refusal.

COURT APPLETox, J.

-Verdict for p laintiff.

The law seems to be well settled that

the bailee of personal property may recover compensation for
any conver. ion o f or any inju ry t o the article bailed while i n his
pos ession.
greater
such

The longer or shorter period of suc h bailment, the

or

lesser

amount

is

amount
a

of

matter

of

compensation-and
special

contract

whether
or

is

a

legal implication from the beneficial enj oyment o f the loan does
not seem to affect the question.

' ' The borrower has no special

propertv i n the thing loaned, though his possession is suffi c ient
for him t o p rotect it by an action of t respass against
doer : "

2

Kent s Com. 574.

a

wrong

By the common law, in virtue o f

the bailment, t h e hirer acquires a special p roperty i n the thing
.- A

GREE
GEEEN V. HOLLINGSWOETH. §§ 14, 15

during the continuance of the contract and for the purposes

expressed or implied by it. Hence he may maintain an action

for any tortious dispossession of it or any injury to it during

the existence of his right : Story on Bail., sec. 394. In Croft v.

Alison, 4 Barn. & Aid. 590, the court held that the plaintiffs,

who had hired the chariot injured, for the day, and had ap-

pointed the coachman and furnished the horses, might be

deemed the owners and proprietors of the chariot, and as such

might recover of the defendant for the injury it had sustained

from his negligent driving. In Nicolls v. Bastard, 2 Cromp. M.

& R. 659, it was decided that, in case of a simple bailment of a

chattel without reward, its value might be recovered in trover

either by the bailor or bailee, if taken out of the bailee's pos-

session.

The bailee is entitled to damages commensurate with the value

of the property taken or the injury it may have sustained, ex-

cept in a suit against the general owner, in which case his dam-

ages are limited to his special interest, "If," say the court,

in White v. Webb, 15 Conn. 302, "the suit is brought by a bailee
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or special propertjTnan against the general owner, then the

plaintiff can recover the value of his special property ; but if the

writ is against a stranger, then he recovers the value of the

property and interest according to the general rule, and holds

the balance beyond his own interest, in trust for the general

owner." This view of the law seems fully confirmed by the

uniform current of authority : Lyle v. Barker, 5 Binn. 457 ;

Ingersoll v. Van Bokkelin, 7 Cow. 670; Chesley v. St. Clair, 1

N. H. 189; 2 Kent's Com. 585.

The instructions given were correct. The exceptions are over-

ruled, and judgment is to be rendered on the verdict.

ivl5. GREEN V. HOLLINGSWORTH,

5 Dana (Ey.) 173; 30 Am. D. 680. 1837.

Detinue for the wrongful detention of a watch. Judgment

for defendant, and plaintiff excepts.

By Court, Robertson, C. J. Hollingsworth ha%dng obtained

a verdict and judgment against Green, in an action of detinue,

for a gold watch, several errors are assigned by Green, as arising

55
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HOLLIN GSWORTH.

during the continuance of the contract and for the purposes
expressed or implied by it. Hence he may maintain an action
for any tortious dispossession of it or any injury to it durinO'
the existence of his right : Story on Bail., sec. 394. I n C roft v.
Alison, 4 Barn. & Ald. 590, the court held that the p laintiff ,
who had hire d the chariot injured, for the day, and had ap
pointed the coachman and furni hed the horses, m ight be
deemed the owners and p rop rietors of the chariot, and as such
might recover of the defendant for the inj ury it had su tained
from his negligent driving. In Nicolls v. Bastard, 2 Cromp. :JL
& R. 659, it was decided that, in ca e of a simple bailment of a
chattel without reward, its value might be recovered i n trover
either by the bailor or bailee, if taken out of the bailee 's pos
sess10n.
The bailee is entitled to damages commensurate with the value
of the p roperty taken or the injury it may have sustained, ex
cept in a suit against the general owner, in which case his dam
ages are limited to hi special interest. " If " say the court,
in Wbite v. Webb 15 Conn. 302, " the suit is brought by a bail e
or special p ropertyman against the general owner, then the
plaintiff can recover the value of his special property ; but if the
writ is against a stranger, then he recovers the value of the
p rop erty and i nterest according to the general rule, and holds
the balance beyond his own interest, in trust for the general
owner. ' ' This view of the law seems fully confi r med by the
uniform current of authority : Lyle v. Barker, 5 Binn. 457 ;
Ingersoll v. Van Bokkelin, 7 Cow. 670 ; Che ley v. St. C lair, 1
N. H. 189 ; 2 Kent 's Com. 585.
The in tructions given were correct. The exceptions are over
ruled, and judgment is to be rendered on the verdict.

1 5.
5

GRE EN V. HOLLINGSWORTH,

Dana (Ky.) 173; 3 0 A m . D. 680.

1837.

Detinue for the wrongful detention of a watch.
for defendant, and p laintiff excepts.

Judgment

By COURT, R OBERTSON, C. J. Hollingsworth having obtained
a verdict and judgment against Green, in an action of detinue,
for a gold watch, several errors are assigned by Green, as arising
h: h:

§ 15
§ 15 LEGAL EESULTS OF BAILMENT EELATION.

from instructions and refusals to instruct the jury on the trial.

It appears from the bill of exceptions, that the parties being

intimate acquaintances and cordial friends, and both being in

a jocund mood on a public occasion, while Hollingsworth was

a candidate for the legislature, Green said to him, in the hear-

ing and presence of several persons, "Give me your watch and

I will vote for you, and do all I can to assist you in your elec-

tion"; whereupon Hollingsworth handed the watch to him,

without the chain, and Green having fastened a twine string

and a key to it, put it in his pocket, and they shortly afterwards

separated, Green still retaining the watch ; about three weeks af-

ter which, Green, being on a hunting excursion, with the watch

in his pocket, said, on his return home, that he had lost it in

the woods; and having afterwards engaged others to assist in

searching for it, and not finding it, he offered a reward of

ten dollars for its discovery and restoration ; but the witnesses

never heard that it had ever been seen since; that some time

after the alleged loss of it, Hollingsworth requested Green to

return it, which he, of course, failing to do, this suit was brought
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for a wrongful detention of it. The jury had to decide whether

the foregoing facts conduced most strongly to establish a gift,

a loan, a deposit, or a sale on an illegal consideration; and if

there was no sale nor gift, it was the province of the jury to de-

cide whether the bailment was a loan or a mere deposit, and

whether the watch had, as alleged, been lost; but it was the

province of the court to decide respecting the degree of care re-

quired by law, according to the facts.

Hollingsworth could not recover, unless the jury had con-

cluded that the watch had been bailed to Green; for it is evi-

dent that if it was sold upon an illegal consideration, although

the contract was void, the law would not help either party,

standing, as they would, in equal fault. It is to just such a case

that the maxim in pari delicto potior conditio defendentis, is con-

clusively applicable. And whether, upon the hypothesis that

there was a bailment, there should have been a recovery, de-

pends on the following considerations ;

1. If the bailment was a simple deposit, with implied leave

to carry the watch in the pocket, and if it was lost by the

bailee, he is not liable unless he was guilty of gross negligence,

or unless, prior to the loss, he had violated his implied obliga-

tion to return it in a reasonable time, and thereby rendered

56

LEGAL RESULTS OF BAILMENT RELATION.

from instructions and refusals to instruct the j ury on the trial.
It appears from the bill of exceptions, that the parties being
intimate acquaintances and cordial fri nds, and both being i n
a jocund mood o n a public occasion, while Hollingsworth was
a candidate for the legislature, Green said to him, in the hear
ing and p resence of several persons, ' ' G ive me your watch and
I will vote for you, and do all I can to as ist you in your elec
tion ' ' ; whereupon H ollingsworth handed the watch to him,
without the chain, and Green having fastened a twine string
and a key to it, put it in his pock t an 1 they hortly afterwards
separated, Green still retaining the watch · about three weeks af
ter which, G reen, being on a hunting excursion, with the watch
in his pocket, sai l , on his return home that he had lost it in
t he wood ; and havi ng afterward
naag d other to assist in
searching for it, and not :fi nding it he offer d a reward of
ten dol lars for its di covery and r toration ; but the witnesse
never heard that it had v r b en e n inc ; that ome time
after the alleged lo s of it, H o l l ing worth reque t d G reen to
return it, whi h he, of cour e, failin to do, thi suit was brought
for a wrongful detention of it. Th jury had to d cide wheth r
the foregoing facts con.due d mo t tronO'ly to e tablish a gi ft,
a loan, a deposit, or a ale on an ille O'al consid ration ; and if
there was no sal nor ift, it was the province of the jury to de
cide whether the bail m nt wa a loan or a mere d posit, and
whether the watch had, as a l leged, been l ost ; but it was the
province of the court to 1 cide re pecting the degree of care re
quired by law, according to th facts.
Hollingsworth could not r cover, unl s the jury had con
cluded that the watch had been bailed to G re n ; for it is evi
dent that if it was sold upon an i l legal consideration, although
the contract was void, the l aw would not help e ither p arty,
standing, as they would , in equal fault. It is to just such a case
·
that th e maxim in pari delicto potior conditio defendentis, is con
clusively applicable. And whether, upon the hypothesis that
there was a bailment, there should have been a recovery, de
pends on the following considerations :

1. If the bailment was a simple deposit, with implied leave
to carry the watch in the pocket, and if it was lost by the
bailee, he is not liable unl ess he was guilty of gross negligence,
or unless, p rior to the loss, he had violated his implied obliga
tion to return it in a reasonable time, and there by rendered

GREE

GEEEN V. HOLLINGSWORTH. § 15

himself responsible for all consequences; and whether, without

demand, it was his duty to have returned it within three weeks

after the date of the deposit, was a question of law for the

court, and not the jury, to decide. But the evidence will hardly

allow the deduction that there was a mere deposit; and if it

would, it would perhaps also show that it was a deposit at the

instance of Green, rather than of Hollingsworth, and therefore

required the observance of ordinary care, at least.

2. If there was a simple loan, more than ordinary care was

required by law. And if the watch was in fact lost, as alleged,

v.

HOLLINGSWORTH.

§ 15

himself responsible for all consequences ; and whether,. without
demand, it \\as his duty to have returned it within three weeks
after the date of the deposit, was a question of law for the
court, and not the j ury, to decide. But the evidence will hardly
allow the deduction that there was a mere deposit ; and if it
would, i t would perhaps also show that it was a deposit at the
i nstance of Green, rather than of Hollingsworth, and therefore
required the observance of ordinary care, at least.

it was the province of the court to decide as to what was gross,

ordinary, and slight neglect, and that of the jury to determine

whether the facts established the one, or the other, or any de-

gree of negligence. If the watch was loaned to Green, when

it was to be returned was a fact to be ascertained by the jury

from the circumstances proved; and if those circumstances

conduced to establish no special time, and, from the nature of

the transaction as proved, the jury could have inferred that

the parties actually intended a beneficial loan, the law made it
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the duty of Green to return the watch in a reasonable time. But,

in such a state of ease, of indefinite loan for use, a court could

not decide that Green was guilty of a breach of his implied

obligation, in not returning the watch within three weeks, or

the time that elapsed before the alleged loss of it. Nor could

it be decided, as a matter of law, upon the facts proved, that

there was gross or even slight neglect in carrying the watch

in his pocket when he was hunting. The use of it may have been,

and probably was, especially important on such an occasion;

and therefore, if there was culpable negligence in thus using

it, the consequence might be that he could not have used it at

all, without being responsible for an accidental loss of it in

consequence of using it. But there may, prima facie, have been

at least slight neglect in losing the watch out of his pocket.

If the watch was loaned without any express agreement, and

if Green failed, upon a demand of restitution, to return it,

while he had it, or converted it, in judgment of law, by seri-

ously claiming it as his own, he would be liable for it, whatever

may have happened to it, without the agency or assent of Hol-

lingsworth. But there is no proof of any such demand or con-

version prior to the loss of the watch. And if the parties did

not intend a bailment, there was no ground for serious contro-
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2. If there was a simple loan, more than ordinary care was
required by law. And if the watch was in fact lost, as alleged,
it was the province of the court to decide as to what was gross,
ordinary, and slight neglect, and that of the j ury to determine
whether the facts establi hed the one, or the other, or any de
gree of negligence. If the watch was loaned to Green, when
it was to be returned was a fact to be ascertained by the j ury
from the circmnstances proved ; and if those circumstances
conduced to e tabli h no special time, and, from the nature of
t he tran action as proved, the j ury could have inferred that
the parties actually intended a beneficial loan, the l aw made it
the duty of G reen to return the watch in a reasonable time. But,
in such a tate of ca , of indefinit loan for use, a court could
not decide that Green wa guilty of a breach of his implied
obligation, in not returning the watch within three weeks, or
the time that elap ed before the alleged lo s of it. Nor could
it be decided, a a matter of law, upon the facts p roved, that
there was gro or even slio'ht neglect in carrying the watch
in his pocket when he was huntin . The use of it may h ave been,
and p robably was e pecially important on such an occasion ;
and therefore, if there wa culpable negli ence i n thus using
it, the consequence m ight be that he could not have used it at
all , without being responsible for an accidental l oss of it in
consequence of using it. But there may, prima facie, h ave been
at least slight neglect in losing the watch out of his pocket.
If the watch was loaned without any express agreement, and
if Green failed, upon a demand of restitution, to return it,
while he had it, or converted it, in j udgment of law, by seri
ously claiming it as his own, he would be liable for it, whatever
may have happene d to it, without the agency or assent of Hol
lingsworth . But there is no proof of any such demand or con
version prior to the loss of the watch. And if the parties did
not intend a bailment, there was no ground for serious contro-

57

§ § 15, 16
§§ 15, 16 LEGAL EESULTS OF BAILMIENT KELATION.

versy. There is scarcely a pretext for presuming a sale — it is

much more probable that there was a gift.

As the instructions given by the circuit judge were, in some

respects, essentially variant from the foregoing principles, and

may have been, to some extent, prejudicial to the plaintiff in

error, the judgment must be reversed, and the cause remanded

for a new trial, without any intimation as to whether the ver-

dict could have been sustained had there been no error in the

instructions.

16. ALLEN V. DELANO,

55 Me, 113; 92 Am. Z). 573, 1867.

Replevin for a colt. The plaintiff sold the defendant a mare,

LEGAL R ESULTS OF BAILM:ENT RELATION.

versy. There is scarcely a p retext for presuming a sale-it is
much more probable that there was a gift.
As the instructions given by the circuit j udge were, i n some
respects, essentially variant from the foregoing principles, and
may have . been, to some extent, prej udicial to the p laintiff in
error, the judgment must be reversed, and the cause remanded
for a new trial, without any intimation as to whether the ver
dict could have been sustained had there been no error in the
instructions.

taking his note therefor, with a written agreement added that

said mare should continue the property of the vendor till paid

1 6.

for. The mare was with foal at the date of the writing, and

that offspring was the colt replevied. The note was unpaid at

ALLEN V. DELANO,

the commencement of the suit. The plaintiff was nonsuited, and

55 Me. 1 13; 92 Am. D. 573.

alleged exceptions.

1867.

By Court, Appleton, C. J. The nonsuit must be set aside,
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and the case stand for trial.

The plaintiff' 's title to the mare is not questioned. By the

terms of the contract, no title vested in the conditional vendee.

The plaintiff, owning the mare, owned likewise the colt. ' ' Of

all tame and domestic animals, the brood belongs to the owner

of the dam or mother; the English law agreeing with the civil

that partus sequitur ventrem in the brute creation, though for

the most part in the human species it disallows that maxim":

2 Bl. Com. 390. And so are all the authorities. Putting a

mare to pasture in consideration of her services does not entitle

the bailee to her increase: Allen v. Allen, 2 Penr. & W. 166.

for a colt. The plaintiff sold the defendant a mare,
taking his note therefor, with a written agreement added that
said mare should continue the prop rty of the vendor till p aid
for. The mare was with foal at the date of the " riting, and
that offsp rincr was the colt replevi d. The note was unpaid at
the commencement of th suit. The plainti ff was non.suited, and
al leged exception .
REPLEVIN

In case of a pledge, not only the thing pledged passes, but also,

as accessory, its natural increase, as, for instance, the young of

a flock of sheep : Story on Bailments, sec. 292. Where live stock

is mortgaged, its natural increase and produce becomes subject

to the mortgage: Forman v. Proctor, 9 B. Mon. 124. The in-

crease of domestic animals gratuitously loaned belongs to the

lender: Orser v. Storms, 9 Cow. 687 [18 Am. Dec. 543]. Where

a mare was sold on condition, the vendor continued to be the
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By COURT, APPLETON, C . J. The nonsuit must be set aside,
and the case stand for trial.
The plaintiff 's title to the mare is not questioned. By the
terms of the contract, no title v ted in the conditional vendee.
The plaintiff, owning the mare, owned likewise the colt. ' ' Of
all tame and domestic animals, the brood belongs to the owner
of the dam or mother ; the English law agr eing with the civil
that partus seqit,itur ventrem in the brute creation, though for
the most part in the human species it disal lows that maxim ' ' :
2 Bl. Com . 390. And so are all the authorities. Putting a
mare to pasture i n consideration of her services does not entitle
the bailee to her increase : Allen v. Allen, 2 Penr. & W. 1 66.
In case of a pledge, not only the thing p ledged p asses, but also,
as accessory, its natural increase, as, for instance, the young of
a flock of sheep : Story on Bailments, sec. 292. Where l ive stock
is mortgaged, its natural increase and produce becomes subject
to the mortgage : Forman v. Proctor, 9 B. Mon. 124. T he in
crease of domest ic animals gratuitously loaned belongs to the
lender : Orser v. Storms, 9 C ow. 687 [ 1 8 Am. Dec. 543 ] . Where
a m are was sol d on condition, the vendor continued to be the
58
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owner of her colts until performance of the condition: Buck-

master V. Smith, 22 Vt. 203. The defendant, having no title to

the mare, can have none to her increase.

Exceptions sustained.

v.

FANNING.

§ § 1 6, 17

owner of her colts until performance of the condition : Buck
master v. Smith, 22 Vt. 203. The defendant, having no title to
the mare, can have none to her increase.
Exceptions sustained.

^17. ESI^IAY V. FANNING,

9 Barb, (N. Y.) 176. 1850.

Trover for a carriage. The cause was referred to a referee,

who reported that he foiuid as facts that about the 1st of June,

17.

E Sl\IAY V. FANNING,

1846, the plaintiff loaned to the defendant the carriage in ques-

tion, to be safely kept by the defendant for the plaintiff, and to

9 Barb. (P. . Y.) 176.

1850.

be re-delivered to the plaintiff on request; that the defendant

had been requested to redeliver the same to the plaintiff; that

the defendant and plaintiff might each use the carriage and the

defendant's horses when he chose; that the carriage was ob-

tained by the defendant from the livery stable of George L.

Crocker, then of Albany city, and that he kept it safely till about

the 1st November, 1846, during which time it was used oc-

casionally by both parties, plaintiff and defendant. That about

the first of November, 1846, it was returned by the defendant to
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the stable of said Crocker; which return of the carriage to the

stable of Crocker, the referee decided was not a re-delivery of

the carriage to the plaintiff or his agent. He, therefore, reported

in favor of the plaintiff' for the value of the carriage at that

time, on which judgment was thereupon given, as for a con-

version of the carriage.

The defendant appealed from the decision of the referee.

By the Court, Willard, J. The gist of this action is the

conversion and deprivation of the plaintiff's property, and not

the acquisition of property by the defendant. (3 Barn. & Aid.

685.) The general requisites to maintain the action are, prop-

erty in the plaintiff ; actual possession or a right to the immedi-

ate possession thereof; and a wrongful conversion by the de-

fendant. (4 Barb. 56.) The plaintiff's title was not dis-

puted in this case. The issue is on the conversion; or, in

other words, it is whether the defendant re-delivered the car-

riage to the plaintiff or his agent, before the commencement of

this suit. The plaintiff alleges a refusal to re-deliver it, and

the defendant avers that he did re-deliver it. The referee found
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TROVER for a carriage. The cau e was referred to a referee,
who reported that he found as facts that about the 1 t of June,
1846, the plaintiff loaned to the defendant the carriage in ques
tion, to be afely k pt by the d fendant for the plainti ff, and to
be re-delivered to the plaintiff on reque t ; that the d fendant
had been reque ted to redeliver the same to the p lainti ff ; that
the defendant and plaintiff mi ht each use the carriao·e and the
defendant s hor e when he cho e ; that the carriage was ob
tained by the defendant from the livery stable of George L.
C rocker, then of Albany city and that he kept it safely till about
the 1st November, 1 ±6, during which time it was used oc
ca ionally by both partie p laintiff and defendant. Tha t about
the fir t of ovember, 1 46, it wa returned by the defendant to
the stable of aid rock r ; wh ich rc t itrn of the ca rriage to t h e
stable of Crock r, t h e r f ree d cided was n o t a re-del ivery of
th e ca rriage to th e plain t iff or h i agent. He, therefore, reported
in favor of the plaintiff for the value of the carriage at that
time, on which j udo·ment was thereupon given, as for a con
version of the carriage.
The defendant appealed from the decision of the referee.
By th e Cou rt, WILLARD, J. The gi t of this action is the
conversion and d privation of the p laintiff 's p roperty, and not
the acqui ition of property by the defendant. ( 3 Barn. & Ald .
685. ) The general requisites to maintain the action are, p rop
erty in the plaintiff ; actual po se ion or a right to the immedi
ate possession thereof and a wrongful conversion by the de
fendant.
( 4 Barb. 56.) The p laintiff 's title was not dis
puted in this case. The i sue is on the conversion ; or, in
other words, it is whether the defendant re-delivered the car
riage to the p laintiff or his agent, before the commencement of
this suit. The plaintiff alleges a refu al to re-deliver it, and
the defendant avers that he did re-deliver it. The referee found
·
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the fact that the defendant did not re-deliver the carriage to the

plaintiff or his agent; and the proof is that Crocker, to whom

the defendant did deliver the carriage, in November, 1846, was

not, at that time, the agent of the plaintiff, or authorized to

receive it. And there is no evidence that the plaintiff ever

assented to that delivery. The question, therefore, becomes nar-

rowed dowTi to this : whether a bailee of a chattel is answerable

in trover, on showing a delivery to a person not authorized to

receive it. In Devereux v. Barclay (2 Barn. & Aid. 702), it

was held that trover will lie for the mis-delivery of goods by

a warehouseman, although such mis-delivery was occasioned by

mistake only — and this court, in Packard v. Getman (4 Wend.

613, 21 Am. D. 166), held that the same action would lie against

a common carrier, who had delivered the goods, by mistake, to

the wrong person. The same point was ruled by Lord Kenyon

in Youl V. Ilarbottle (Peake's N. P. Cases, 49), and by the

English Common Pleas in Stephenson v. Hart (4 Bing. 476).

If trover will lie against a common carrier or a warehouseman

for a mis-delivery, it can, under the like circumstances, be sus-
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tained against a bailee for hire, or a gratuitous bailee. It results

from the very obligation of his contract, that if he fails to restore

the article to the rightful owner, but delivers it to another per-

son, not entitled to receive it, he is guilty of a conversion. (Story

on Bail. § 414.)

The referee found as a fact that the carriage was not re-deliv-

ered to the plaintiff, but was delivered to another person having

no right to receive it. The evidence detailed in the case war-

ranted that finding, and it can not be disturbed by this court.

We think the referee drew the right conclusion from that fact,

and justly held the defendant liable for the value of the car-

riage.

As the parties all lived in the same city, the carriage should

have been returned to the plaintiff, unless there was some agree-

ment to the contrary. The fact that the carriage was stored

by the plaintiff in Crocker's stable, at the time the defendant

first received it, did not authorize him, under a contract to

return it to the plaintiff, to deliver it to Crocker, who had ceased

to be the plaintiff's agent. The place of delivery of the car-

riage was the plaintiff's residence. (Barns v. Graham, 4 Cow-

en, 452, 15 Am. D. 394. Story on Bail. §§ 257, 261, 265.) A

delivery elsewhere, without authority, was a conversion. We
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the fact that the defendant did not re-deliver the carriage to the
plaintiff or his agent ; and the proof is that Crocker, to whom
the defendant did deliver the carriage, in November, 1 46, was
not, at that time, the agent of the plaintiff, or authorized to
receive it. And there is no evidence that the plaintiff ever
assented to that delivery. The question, therefore, becomes nar
rowed clown to this : whether a bailee of a chattel is answerable
in trover, on showing a delivery to a person not a uthorized to
receive it. In Devereux v. Barclay ( 2 Barn . & Ald. 702 ) , it
was held that trover will lie for the mis-deliv ry of goods by
a w arehouseman, a lthough such m is-delivery w a s occasioned by
m istak e only-and this court, in Packard v . G etman ( 4 Wend.
613, 21 Am. D. 1 6 6 ) , held that the same action would lie against
a common carrier, who had delivered the goods, by mi take, to
the wrong person. The same point was ruled by Lord Kenyon
in Youl v. Harbottle ( Peake 's N. P. Ca es, 49 ) , and by the
Engli h Common Pleas in Steph n on v. Hart ( 4 Bing. 476 ) .
I f trover will l ie against a common carrier or a warehouseman
for a mis-delivery, it can, under the like circumstances, be sus
tained against a ba i l ee for h i re or a ratu itous bailee. It results
from the very obligation of hi cont ract, that if he fails to re tore
the a rticle to the rightful owner, but del ivers it to another per
son, not ntitled to receive it, he i guilty of a conversion. ( Story
on Ba i l . § 414. )
The referee found as a fact that the carriage was not re-deliv
ered to the plaintiff, but wa deliv r d to another person having
no right to receive it. The evidence detailed in the case war
ranted that finding, and it can not be disturbed by this court.
We think the referee drew the right conclusion from that fact,
and j ustly held the defendant liable for the value of the car
riage.
As the p arties a l l lived in the same city, the carriage should
have been returned to the plaintiff, unless there was some agree
ment to the contrary. The fact that the carriage was stored
by the plaintiff in Crocker 's stable, at the time the defendant
first received it, did not authorize him, under a contract to
return it to the plaintiff, to deliver it to Crocker, who had ceased
to be the plaintiff 's agent. The place of del ivery of the car
riage was the plaintiff 's residence. ( Barns v. Graham, 4 Cow
en, 452, 15 Am. D. 394. Story on Bail. § § 257, 261, 265. ) A
delivery elsewhere, without authority, was a conversion. We
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have not adopted the civil law, which allowed the bailee, in case

no place was agreed on, to restore the property to the place from

which he took it, (Story on Bail. § 117.)

It was not necessary in this case to prove a demand and re-

fusal. Had the carriage remained in the defendant's posses-

sion, no action could have been maintained by the plaintiff

against the defendant, until it had been demanded, and the

defendant had neglected or refused to return it. A demand and

refusal are not a conversion, but evidence from which it can be

inferred. A demand is necessary whenever the goods have come

lawfully into the defendant's possession; unless the plaintiff

can prove some wrongful act of the defendant in respect of the

goods which amounts to an actual conversion. (2 Leigh's N. P.

1483. Bates v. Conklin, 10 Wend. 389. Tompkins v. Haile, 3 Id.

406.) As the delivery of the carriage by the defendant to

Crocker instead of the plaintiff amounted to a conversion, proof

of a demand and refusal was unnecessary. The testimony of

Nichols, therefore, to prove a demand was immaterial, and the

decision of the referee, refusing to permit the defendant to prove
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what he said at the time the demand was made, could have no

influence on the result of the cause. Had a demand been ne-

cessary, tlie declaration of the defendant in answer to the de-

mand would have been admissible, as well on the part of the

defendant as of the j)laintiff. The decision of the referee that

a demand and refusal were admitted by the pleadings, whether

right or wrong, worked no injury to the defendant.

A wide range was taken on the argument, on the implied

obligations resulting from the various kinds of bailments, and

particularly with reference to the restoring the thing bailed to

the bailor. But it seems unnecessary to discuss this subject, in

this case, because here there was an express agreement to return

the property to the plaintiff, on request.

The judgment must be affirmed.
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