THE RECORD OF THE JUDGMENT

AMENDING THE RECORD.

CRADOCK v. RADFORD, in King's Bench, Hilary Term, 6 \/Vm. &

Mary, I695—4 Modern 371.

A judgment of twenty years standing came this term to be

revived by scire facias against the heir and terre-tenants. It was

THE RECORD OF THE JUDGMENT

“quad />raed. Thomas rccnpeTet,” instead of “praed. Arthurus.”

It was prayed that the roll might be brought into court and

AMENDING THE RECORD.

amended. because it was only thetfault of the clerk.) The like

amendment was in the common pleas in Michaelmas term, 33

Eliz. where the judgment was “quod idem Johannes sit in miseri-

cordia,” instead of Thomas. Louis v. Hay, Cro. Eliz. 299. So

CRADOCK

v.

RADFORD, in King's Bench, H ilary Term, 6 Wm. &
.M a ry, 16<)5-4 Modern 37 1.

where the judgment was “quod jbraed. Ge0rgins ca[>ialur,” and it

should have been Elias Skarning v. Shartwell, Cro. Eliz. 609.

For where the parties are named right in the record, and the

name of them misplaced or mistaken for the other it is reasonable

that the record should be amended, to entitle the plaintiff to an

honest debt. It has been ruled to be amended in a much stronger

case, viz. the misprison of the clerk has been in the very point of

the judgment; as in ejectment the plaintiff had a verdict for a

messuage, ten acres of meadow, and thirteen of pasture; now,
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there was no land in the verdict, and less meadow and pasture than

in the judgment, yet it was amended upon the statute, for the ver-

dict is to guide the judgment, and so it ought to have been en-

tered accordingly.

But on the other side this was opposed, for that it was not

amendable, being an error in judgment, which must be imputed

the act of the court and not of the clerk: as where a capiatur

is entered instead of miscricordia, or concessum cst for curiam

instead of consideratnm est for these are erroneous in point of

law; and the very same case with this was held not to be amend-

able in Easter term, in the fourth year of Elizabeth. So where

the judgment was quad querens recufwrct I001. fer juratores

assess., and 5l. per fro jurat. hic de incremento adjudicat, when

‘it should have been per curinm, it was not amended, because it was

the fault of the court in the judgment itself)

But upon the authorities cited for the amendment, the court

ruled this should be amended, which was done accordingly.

A j udgment of twenty years standing came this term to be
revived by scire facias against the heir and terre-tenants. It was
"qu od praed. Th omas rccupere1," instead of "praed. Arthurus."
It was prayed that the roll might be brought into court and
amended. beca use it was only the l fault of the clerk. J The like
amendment was in the common pleas in Michaelmas term, 33
Eliz. where the j udgment was "q uo d idem Johann es sit in miseri
c ordia, " instead of Thomas. L ouis v. Hay, Cro. Eliz. 299. S o
where the j udgment was ';quod praed. Geo rgins capiatur," and it
should have been Elias Skarning v. Shart7.t'Cll, Cro. Eliz. 6oc).
For where the parties are named right in the record, and the
name of them misplaced or mistaken for the other it is reasonable
that the record should be amended, to entitle the plaintiff to an
honest debt. It has been ruled to be amended in a much stronger
case, viz. the misprison of the clerk has been in the very point of
the j udgment ; as in ej ectment the plaintiff had a verdict for a
messuage, ten acres o f meadow, and thirteen of pastu re ; now,
there was no land in the verdict, and less meadow and pasture than
in the j udgment, yet it was amended upon the statute, for the ver
dict is to guide the j udgment, and so it ought to have been en
tered accordingly.
Dut on the other side this was opposed, for that it was not
amendable, being an error in j udgment, which must be imputed
the act of the court and not of the clerk : as where a capiat11r
is entered instead of misericordia, or concessu m est per cu riam
instead of co nsideratum est for these are erroneous in point o f
law ; and the very same case with this was held not t o b e amend
able in Easter term, in the fourth year of Elizabeth. So where
the j udgment was quod qu erens recupcret 1 00/. per j11 ratorcs
assrss. , and 5/. per pro jurat. hie de incremento adjudicat., when
�t should have been per curiam , it was not amended, because it was
the fault of the court in the judgment itself)
But upon the authorities cited for the amendment, the cou rt
ruled this should be amended , which was done accord ingly.

C A S E S ON

W cases ox JUDGMENTS, arc.

@

Indrjtcndrnt of any Statule—The power of all courts to amend their

records at any time so as to make them speak the truth is generally ad-

mitted to exist independent of any statute:

King v. .llu_vor, 7 Term 699: King v, Stale Bank (1848), 9 Ark. 185,

47 Am. Dec. 739; People v. District Court (1904), 33 Col. 77, 79 Pac.

1014; Day 1'. (jondwin (1898), 104 Iowa 374, 65 Am. St. Rep. 465, 73 N.

W. 864 ;1l_\-dc v. }lIi'rl1cl.rm (1897), 52 Neb. 680, 66 Am. St. Rep. 533, 72

N. W. 1035, though interests in the property had been acquired by others

in the mean time; Ewing v. Jennmgs (1880), 15 Nev. 379; Clii-chcster v.

Cande (1824), 3 Cowen (N. Y.) 39, 15 Am. Dec. 238; Strickland V. Strick-

land (1886). 95 N. Car. 437; Huber Mfg. Co. V. Sweny (1897), 57 Ohio

St. 169, 48 N. E. 879; Rush v. Rush (1896), 97 Tenn. 279, 37 ‘S. \-V. 13;

Obern/Jorfer \'. dlryer (1906), 30 Utah 325, 84 Pac. 1102; Shad:-ark v.

l/Voolfolk, (1880), 32 Grat. (Va) 707

ll/'l1crv Third Persons Hare .-lcquircd Riglzts relying on the previous

entry or lack of it the courts often refuse to permit correction to their

prejudice. Ninde v. Clark (1886), 62 .\lich. 124, 4 Am. S-t. Rep. 823, 28

N. \V. 765. Mr-Cormirk v. ll’I1er-lrr, 36 Ill_ 114.

Amendments should be liberally allowed; but when proceedings are
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ancient the opposite party should be notified if possible, and if made

on extrinsic evidence all precaution against error should be used. Mont-

go/ner_v \'. Merrill (1877), 36 ‘.\lich. 97.

Refusal of the mart to correct the record on evidence appearing in

the papers in the case was held not reviewable in Missouri K. & E. Ry.

Co. v. Holsrhlag (1898), 144 M0. 256, 45 S. W. IIOI, 66 Am. St. Rep,

418.

“Did the court err in denying the plaintiﬁ"s application to ﬁle and

make part of the judgment roll mm: pro tune the printer's afﬁdavit show-

ing the publication to the summons? This was a matter within the dis-

cretion of the court. But the exercise of a sound dcscretion requires

that all applications of this kind should be granted except in cases where

it would be unjust to the defendants or to innocent third parties to do

so.” .'\tiir111ed. Slai v, Selzien (1902). 87 Minn. 271, 92 N. W. 6.

BALCH & VVIFE v. SHA\V, in Mass. Sup. Jud. Ct., March Term, 1851

—61 Mass. (7 Cush.) 282.

\\"rit of entry, dated Aug. 25, 1849, by Benjamin L. Balch

J UDG � E NTS, F.TC.

Independent of O ii}' Sta/14/e-The p o w er o f all cou rt s to amend thei r
records at a n y t i m e s o as to m ake them speak the truth is ge n e ra l ly ad
m i tted to exist i n d ependent of any statute :
King \'. .lla)•o r, 7 T erm 6c)9 : Ki�1g \' , State Bank ( 1848 ) , 9 Ark. 1 85 ,
47 :\ m . Dec. 739 ; People v. D istrict Co11rt ( 1 904 ) , 33 Col. 77, i9 P a c.
r n q ; Day \'. Goodwin ( 1 898 ) . 104 I owa 374, 65 A m . St. Rtp. 465, 73 N.
W. 8fi4 ;f/yde v. M ichelsr11 ( 18<)7 ) , 52 Neb. 6&>, 66 Am. St. R e p . 533, 72
�- \V. 1 035, t h ough i n t e r e s t s in t h e property ha<l been acq u i r e d by o t h e r s
in the mean t i m e ; Ewing v. Je 11 11 111gs ( 1 8&> ) , 15 N ev. 379 ; Clt ic l1rslcr v.
Ca 11 d e ( 1 824 ) , 3 Cowen ( N. Y. ) 39, 1 5 Am. Dec. 238 ; S t r ic k la n d ,., Strick
la nd ( 1 &% ) . 95 �. Car. 4.l7 ; JJ 11 ber Mf,q . Co. Y. S·we11y ( 1 897 ) . 57 O h i o
St. 1 69, 48 X . E . 879 ; Rush '" R.11sli ( 1896 ) , 97 Tenn. r;9, 3 7 ·S. W . 1 3 ;
Ober11dorfer \'. M e:,•er ( 1 Qo6 ) , .W etah 325, 8-t Pac. 1 1 0 2 ; S h a d ra c k v.
Wooljolk, ( 1AAo) , 32 G ra t. ( Va. ) 707
When• Tltird Pcrso 11s lia1·c A cq11ired R.iglits relying on the pr e vi ou �
e n t ry or lack o f i t the co urts o ften refuse to pe rmit c o rr e c t i on to their
prej udice. X i11de ,., Cla ri� ( 1886 ) , 62 �I ich. 1 24, 4 Am. S-t. R e p . 823, 28
N. \\'. 765. McCo rm ick '" Wh eeler. 36 J l l . 1 14.
A tm' n dm e n t s should be l i b e r a l ly a l l o w e d ; but when p r oc eed i ngs are
ancient the opposite party should be n o t i fi e d i f possible, and if ma d e
on extrinsic e v i d e n c e all precaution a g a i n st error should be ttSed. M 0 11t
g o 111er.v v. Mari/I ( 18i7 ) . 36 ::\l ich. 97.
R e f u sa l of the court / (I c o rrect the r ec o r d on evidence ap p e a r i n g in
the p a p e r s in t h e case w a s held not rcvicwable i n M issou ri K. & E. Ry.
Co. \'. Jiolsch lag ( 1898) , 144 Mo. 256, 45 S. W . 1 1 0 1 , 66 Am. St. Rep.

41�.

"Did the c o ur t err in denying the p l ai n t i ff ' s application to file and
make pa r t o f the j udgment r ol l 11 1m c pro t u 11c the printer's affidavit show
ing t h e publ ication to the summon s ? This was a m a t t e r within the d i s
cret i o n o f the court. But t h e e x ercise o f a sound d e s c r e t i o n requires
that all applications o f this kind s h o u l d be g ran t e d e xc ept i n ca s e s wh ere
it would be unj ust to the de fendan ts or to i nnocent third parties to do
so." Affirmed. Stai v. Seldc11 ( 1902) . 87 l\Hnn. 271, 92 N. W. 6.

a11d wife in this court against Robt. G. Shaw. Case ‘reserved.

Demandants claimed in right of the wife as heir of John

Tilley. The tenant relied on a record of the court of common

pleas showing a sale to him by the executors of Tilley by order

of that court, at the October term, 1824. Demandants objected

BALCH & W I FE v. SHAW, in M a ss . Sup. Jud. Ct., March Term, 1 85 1
-6 1 M a s s . ( 7 Cush . ) 282.

to the record because it was not made up and entered at large

till 1838; and then without sufﬁcient record to make it up from,

without notice, on the petition of an improper person, that the

clerk had no power to make up the record then, and that the

record as made up was not true.

\Vrit of entry, dated Aug. 25, 1 8..i9, by Benjamin L. Balch
an<l w i fe in this court against Robt. G. Shaw. Case ·reserved.
Deman<lants claimed in right of the wife as heir of John
Tilley. The tenant rel ied on a record o f the court of common
plt?as showing a sale to him by the executors of Tilley b�· order
of that cou rt , at the October term, 1 824. Demanclants obj ected
to the record because it was not made up and entered at large
till 1 838 : and then without sufficient record to mak e it up from , 1
without notice, on the petition o f an improper person , that the
cle rk had no power to make up the record then, and that the
record as made up was not true.
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FLETCHER, J. This is a writ of entry. The demandants

claim in right of the wife as heir of John Tilley. The tenant

claims under a sale by the executors of john Tilley, by virtue of

a license of the court of common pleas. To make out his title,

the tenant produced a record of the court of common pleas. |The

case turns, therefore, upon the question whether the record was

rightfully amended, so that the tenant can maintain his title on

that record.‘

There can be no doubt that it is competent for a court of

record, under its general, inherent, and necessary authority, to

correct the mistakes and supply the defect of its clerk or record-

ing ofﬁeer, so as to have the record conform to the actual facts

and truth of the case, and that this may be done at any time as

well after as during the term, mmc pm tmw./TI1_1m1_gth of time

in this case, between granting the license and making up the

record, does not take away the right or jurisdiction of the court.

FLETCHER, ].

This is a writ of entry. The demandants
claim in right o f the wife as heir of J ohn Tilley. The tenant
claims under a sale by the executors of J ohn Tilley, by v irtue of
a license of the court of common pleas. To make out his title,
the tenan t p roduced a record of the court of common pleas. I The
case turns, therefore, upon the question whether the record was
rightfully amended, so that the tenant can maintain his title on
that record. \
There can be no doubt that i t i s competent for a court o f
record, under i t s general, inherent, and necessary authority, t o
correct the mistakes and supply t h e defect o f i t s clerk or record/- ,,
ing officer, so as to have the record conform to the actual facts .(.. ,_ l ;. , - ,,
and truth o f the case, and that this may be done at a1_1y time as /1 / :J , '( ·'···) �
well after as <luring the term, mmc pro tu.11c. �th of time
in this case, between grant ing the license and making up the
record, docs not take away the right or j urisdiction of the court.
The authorities upon this point are numerous and conclusive.
This was not a case of want of j u risdiction, in which the record
cannot be amended, because, there being an omi ssion to act, there
is nothing to record ; in such case, the defect is not in the record,
but in the action of the court.
It was further said in argument, that there was not sufficient
material from which to make up the record. But the court of
common pleas, having the exclusive right and j urisd iction in the
matter, were the proper j udges o f the necessity and propriety of
extending the record, and of the proofs and of the sufficiency of
the proofs upon which to proceed. ( Such a record, when made up,
is conclusive, until altered or set aside by the same or some other
court having j ur i sdiction, but it cannot be drawn in question col
laterally when such record is used or relied upon in support of
a title. ;
It was further said, that the extende d record was invalid,
because made without notice. But this was not a case for [ *285 ]
notice. Surely a court of record need not give notice to all the
world to come in and show cause why it should not make its
record con form to the truth of the case. Any party, who sup
poses he can show such cause, should apply to the court to have
the record set aside or expunged, after it is made.
Then as to the obj ection that the record was extended upon
the application of Vinal, who was not interested in the premises
demanded in th is suit ; if he had an interest in the demand e<l prem
ises, or if he had no interest, it would not be materia1 . The court
·

The authorities upon this point are numerous and conclusive.

This was not a case of want of jurisdiction, in which the record

cannot be amended, because, there being an omission to act, there

is nothing to record; in such case, the defect is not in the record,
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but in the action of the court.

It was further said in argument, that there was not suﬁicient

material fro1n which to make up the record. But the court of

common pleas, having the exclusive right and jurisdiction in the

matter, were the proper judges of the necessity and propriety of

extending the record, and of the proofs and of the sufﬁciency of

the proofs upon which to proceed. (Such a record, when made up,

is conclusive, until altered or set aside by the same or some other

court having jurisdiction, but it cannot be drawn in question col-

laterally when such record is used or relied upon in support of

a title. ;

It was further said, that the extended record was invalid,

because made without notice. But this was not a case for [*285]

notice. Surely a court of record need not give notice to all the

world to come in and show cause why it should not make its

record conform to the truth of the case. Any party, who sup-

poses he can show such cause, should apply to the court to have

the record set aside or expunged, after it is made.

Then as to the objection that the record was extended upon

the application of Vinal, who was not interested in the premises

demanded in this suit; if he had an interest in the demanded prem-

ises, or if he had no interest, it would not be material. The court

M4 1. L |'-I‘L ‘

/'.i//../J1‘ "J

I~
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might amend their records upon their own motion, or upon the

motion or suggestion of any one interested. It is not a proceed-V

ing in which there need be any parties. It is the act of the court j/'

itself, correcting its own records, to make them conform to the

truth of the case.

These general views will render it unnecessary to consider

particularly some other ingenious arguments which were offered

by the counsel for the demandant. The court being of opinion

that there was a sufficient record of the order of the court of com-

mon pleas to sell the premises conveyed to Jones, there must be

Judgment for the tenant.

N0 Notice to the opposite party of application to amend is necessary:

Odell v. Reynold: (1895), 70 Fed. 656, 17 C. C. A. 3I7; Ware v. Kent

(1890), 123 Ala. 427, 26 So_. 208, 82 Am. St. Rep. 132; Estate of Cook

might amend their records upon their own motion, or upon the �
motion or suggestion of any one interested. It is not a proceed
ing in which there need be any parties. It is the act of the court r
itself, correcting its own records, to make ·them con form to the
truth of the case.
These general views will render it unnecessary to consider
particularly some other ingenious arguments which were offered
by the counsel for the demandant. The court being of opinion
that there was a sufficient record of the order of the court of com
mon pleas to sell the premises conveyed to Jones, there must be

Judgment for the

(1888), 77 Cal, 220, I. L. R. A. 567, II Am. St. Rep. 267, I9 Pac. 431;

Christisen v. Bartlett (1906), 73 Kan. 4m, 85 Pac. 594; Monarch v. Bray

tena>i t.

(1899), 106 Ky. 688, 2r Ky. L. R. 279, 51 S. W. 191; Lewis v. Ross (1854),

37 Me. 230, 59 Am. Dec, 49.

Collateral Im/zeachment: “The power resides in- every court to correct

and amend the entries on its minutes nunc pro tunc; and no court can

No No tice to the opposite party of ap p l i cat i on to a me n d i s necessary :
v. Reynolds ( 1 895 ) , 70 Fed. 656, 17 C. C. A. 3 1 7 ; Ware v. Kent
( 1899 ) , 1 23 Ala. 427, 26 So . 208, 82 Am. St. Rep. 132 ; Estate of Cook
( 1 888 ) , n Cal. 220, I. L. R A. 567, 1 1 A m . St. R ep . 267, 19 Pa c . 431 ;
Christisen v. Bartlett ( 1 906 ) , 73 Kan. 401 , 85 Pac. 594 ; Monarch v. Brey
( 1899 ) , Io6 Ky. 688, 21 Ky. L. R . 279, 51 S. W. 1 9 1 ; Lewis v. Ross ( 1854 ) ,
37 M e. 230, 59 Am. Dec. 49.

Odell

.
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incidentally question the verity of the record as amended. The court re-

ceiving the amended record must take it as it is certiﬁed by the proper

ofﬁcer, and‘ is not at liberty to look beyond it to inquire how it came

to be as it is. The remedy against an improper amendment is by appeal

or some other method of direct attack.” Ware v. Ktnt (1902), 123 Ala.

427, 82 Am. St. Rep. 132, 26 So. 208.

Entry After Death of Party. ‘A decree of divorce being orally

ordered and note thereof made in- the minutes of the court, April 23,

1880, the woman married again May 30, following; later the man married

another; in Nov. 1883, the woman died; it was then discovered that no

formal decree had ever been entered persuant to the order made orally

in open court; upon petition ﬁled by the second husband Sept. 4, 1885,

without notice to the ﬁrst, the court entered an order Sept. 8, reciting

the due determination of the case in April 1880, reciting all the facts,

and directing the clerk forthwith to enter said decree, nunc Pro hmc

as of April 23, 1880, which was done; both men claimed half of the

woman's estate as -her surviving husband; the court administering the

estate excluded the judgment roll made up as above stated, on the

ground that it appeared on the face of it to be void, because no decree

was rendered during -the life of the woman; and. therefore, the property

was awarded to the ﬁrst husband as surviving husband not divorced. On

appeal this judgment was affirmed by four judges against one; but on

rehearing this judgment was reversed, four judges against one; and it was

held that there was a decree of divorce when ordered by the court, though

not entered up, and that the entry of it nunc /iro tunc ﬁve years later

furnished proper evidence of the eourt’s original action, which the pro-

bate court was bound to receive and respect. Estate of Cook (1888), 77

Colla teral Imp each m e n t : "The power re sid e s in every court to co rrect
and amer.d the entries on its minutes nu11c p ro t u n e ; a n d n o court can
incidentaily question the verity o f the record a s amended. The courl re
ceiving the a m e n d ed record must take it as it is certifi ed' by the proper
officer, a n d i s not at liberty to look beyond it to inquire h ow it came
to be as it is. The remedy again st an improper am e n dm e nt is by appeal
or some other method of direct attack." Ware v. Kimt ( 1902 ) , 1 23 Ala.
427, 82 Am. St. ){ep. 132, 26 So. 2o8.

En tr}' After Death of Party. A decree of di vorce being o ra l ly
o rdered and note thereo f made in the minutes of the court, April 2,3,
1 88o, the woman married again May 30, following ; late r the man married
another ; in Nov. 1883, the wo m an died ; :t was then d i scovered that no
fo r m al decree had ever been en t e re d persuant to the orde r made orally
in open court ; upon pet i t io n filed by the second husband Sept. 4, r 885,
w i th o u t notice to the fi rst, the c ou rt entered an o n l e r Sept. 8, re c it i ng
the due determ i nation o f the case in A p ril 1 88o, reci t i n g all the facts,
and d i r� t i n g the clerk forthwith to enter said decree, 111111c pro tune
as of April 2 3, 1 88o, which was done ; both men claimed hal f of the
woman's estate as h e r surviving husband ; the court administe ring the
estate excluded th e j udgm ent roll made up as above stated, on the
g rou nd th at it appeare d on the face of it to be void, because no decree
was rende red during the l i f t' o f the woman ; and. t<h e re fore, the property
was awn rded to th e fi rst husband as su rv i v i ng hu shand not di vorced. On
appeal this j u dgment was affirmed by four j u dge s against one ; but on
rehearing thi s j u dgment was re versed, four j udge s aga inst one ; and it was
h e l d that th ere w a s a decree of d ivorce when ordered by the court, th ough
not e n tered up, and that the entry of it n u n c p ro t u n e five years later
furni shed proper evidence of the court's o ri gin a l action, which the pro
bate court was bound to receive and respect. Estate of Co ok ( 1888 ) 1 77

·
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Cal. 220, 1 L. R. A. 567, 11 Am. St. Rep. 267, 17 Pac. 923, 19 Pac. 431;

same case on next appeal: (1890), 83 Cal. 415, 23 Pac. 392. See also:

Wilkins v. Wainright (1899), 173 Mass. 212, 53 N. E. 397.

Notwithstanding this decision, the supreme court of Missouri 1held

that in a partition suit, the court below did not err in refusing to admit

in evidence a Califonia decree of divorce similarly entered; on the ground

that there was no decree till the record was entered, which was after

the death of the party against whom divorce had been granted. Young -

V. Young (1901), 165 M0. 624, 65 S. W. 1016, 88 Am. St. Rep. 440.

Court: Take Judicial Notice of lVhat Occurs In Open Court before

them. and require no proof of it; and on this principle it would seem

that they need no proof of what they have themselves done, that any-

thing which wili refresh their recollection may be resorted to by them

for that punpose, and that they may act on their unsupported memory

of the transaction. or any other memoranda which satisfies them of the

fact. And accordingly it has been so held by several courts. Odell v.

Reynolds (1895), 70 Fed. 656, 660, 17 C. C. A. 317; Clmlrtian v. Bartlett

(1906), 73 Kan. 401, 85 Pac. 594; Lewis v. Ross (1854), 37 Me. 230. 59

Am. Dec. 49; 1-ink v. Fink (1862), 43 N. H. 508, 80 Am. Dec. 189; Sui/i;-an

San. Inst. v. Clark (1882), 12 Neb. 578, 12 N. W. 103; Hollister v. ./ndycs

Cat. 220, 1 L. R. A. 567, 1 1 Am. St. Rep. 26;-, 1 7 Pac. 92 3, 19 Pac. 431 ;
same case on next appeal : ( 189(>) , 83 Cal. 4 1 5 , 23 Pac. 392. See also :
Wilkins v. Wai11riglrt ( 1899 ) , 1 73 :\l ass. 2 1 2, 53 N. E. 397.
Xotwithstanding this d ec i sion, the supreme court o f ::\f issouri 1h eld
that in a partition suit, the court below did not err in refusing to admit
in evideoce a Cali fonia decree of divorce similarly entered ; on .the ground
that there ·w as no dec ree tilil the record was entered, which was a fter
the death o f the party against whom divorce had been granted. You11g
v. Y o u ng ( 1901 ) , 165 M o. 624, 65 S. W. 1 0 1 6, 88 Am. St. Rep. 440.
Cou rts Take Judicial N o t ice of 1¥ha t Occurs fo O p e n C o urt before
them. an•l reqt!ire 1 1 0 proo f o f it ; and o n this principle it would s e e m
that they need no proo f o f what th ey have them selves done, th at any
thing which wili re fresh their recoll ection may be resorted to by them
for that pu ripose, and that they may act on their un supporte<l memory
of the tran saction, or anv other me moranda w h ich satisfies them of the
fact. And accordingly it has been so held by several courts. Odell v.
Reyn o lds ( 1 &)5 ) , 70 Fed. 656, 66o, 1 7 C. C. A. 3 1 7 ; C!t ristia1' v. Bartle t t
( 1 906 ) 7 3 Kan . 401 , 85 Pac. 59+ ; Lewis v. Ross ( 1 854 ) , 3 7 Me. 230, 59
A m . Dec. 49 ; J. iitk \'. Fink ( r fo2 ) , 43 N. H . 5o8, 8o .'-\ m. Dec. 18g ; S11!/i� .1u
.'la ;•. fost. \'. CJ.i rk ( 1 882 ) , u N eb. 578, 12 N. W. 1 03 ; Holliste r \'. hdges
( 1 857 ) , 8 Ohio St. 20 1 , 70 Am. Dec. 100 ; Wy 111aii v. Buckstaff ( 1869) ,
24 \Vis. 4i7. amendment on memory o f j udge alone.

·

,
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(1857), 8 Ohio St. 201, 70 Am. Dec. 100; Wyman v. Buckstaﬁ‘ (1869),

24 Vt/is. 477, amendment on memory of judge alone.

Record Evidence to Amend by. In a number of states it is held that

a judgment cannot be entered up mun: pro lune at a term subsequent to

the one in which it is pronounced unless there is some note or memoran-

dum in the record, judge's notes, clerk's journal, or papers in the case.

to furnish a guide as to how the judgment should be drawn; and that

if there is nothing but the recollection of the judge and spectators the

judgment must ‘be pronounced de now, and if entered can be amended

only on the like evidence. Melsger v. Marley (1902), 197 Ill. 208, 90

Am. St. Rep_ 158, 64 N. E. 280; Boyd v. Srlsott (1899), 152., Ind. 161, 52

E. 752;Burnside v. Wand (1902), 170 M0. 531, 71 S. W. 337, 62 L.

R. A. 428; Nicklin v. Robertson, (1995), 28 Ore. 278,, 42 Pac. 993. "I2,

-135—Bre_v v. Th0mas—]udgt." was held a sufficient note to warrant entry.

.Ma/mrch V. Bre_v (1899), I06 Ky. 688, 51 S. \V. 191.

HOLLISTER AND SMITH v. THE JUDGES OF THE DISTRICT

COURT, in Ohio Sup. Ct., December term, 1857—8 Ohio St.

201, 70 Am. Dec. 100.

Motion for a peremptory mandamus to compel the judges of

Record Evide11ce to A 111 e11d by. I n a number o f state s it i s hdd that
a j udgment can not be entered up 11 u11c p ro t u n e at a term subsequt>nt to
the one in which it i s pronounced unless there is some note or m emoran
dum i n t h e record, j udge's notes, clerk's journal, or pape rs in the case.
to furnish a guide as to how the j udgment should be drawn ; and thai:
i f there i s nothing but the recol lection of the judge and spectators the
j udgment must he pronounced de n oi·o, and i f entered can be amended
only on the like evidence. Afet::ger v. M orl ey ( 1902 ) , 1 97 I l l . 208, 90
Am. St. Rep . 1 58, 64 N. E. 28o ; B oyd ''· Schott ( 1 899 ) , 1 5 2, Ind. 1 6 1 , 5 2
N. E. 752 ; E 11 rnside v. Wa nd ( 1 902 ) , 1 70 ::\f o. 531, 71 S. W. 337, 62 L.
R. A. 428 ; Nicklin \'. Robertso n, ( 1 �5 ) , 28 Ore. 2j8,, 42 Pac. 993. " 1 2,
4-'35-Brcy \'. Tlzomas-Judgt." was held a sufficient n ote to warrant entry.
Mo11arcli v. Bre.v ( 18g) ) , 106 Ky. 688, 51 S. \V. 1 9 1 .

the district court of Lucas county to restore to the bill of excep-

tions in Reznor v. Hollister, clauses stricken by the judge of

the common pleas without consent of defendants Hollister and

Smith.

Bi\RTLEY, C. J. The objections made to the correction of.

H O LLI STER A N D S �f I T H v . TH E JU DGES OF T H E DI ST.RI OT
COURT, in Oh io S up. Ct. , December term, 1857-8 Ohio St.

201, 70 Am. Dec. 1 00.

the alteration in the bill of exceptions, on behalf of the defendants

appear to be the following: I, That two of the judges know noth-

ing-about the facts. 2. That they have no authority over the

Motion for a peremptory mandamus to compel
the district court o f Lucas county t o restore t o the
tions in R ez nor v. Hollister, clauses stricken by
the common pleas without consent o f defendants
Smith.

the j udges o f
bill of excep
the j udge o f
Hollister and

ilARTLEY, C. J. The obj ect ions made to the correction of
the alt e rat i on in the bill o f exceptions, on behalf of the defendants
appear to he the following : I , That two of t he j udges know noth
ing · about the facts. 2. That they have no authority over the

.
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clerk in the premises, and can make no order that he is bound’

to obey. 3. That they are judges of the court of common

pleas, and only as such authorized to hold a district court. 4.

That the alterative writ was directed to them as judges of the

district court, and not to the district court.

Every court of record has a supervisory and protecting

charge over its records and the papers belonging to its ﬁles; and

may at any time direct the correction of clerical errors, or the

substitution of papers in case the originals are purloined or lost;

and, in exercise of the same authority, in case the records or

ﬁles should be fraudulently or otherwise improperly altered or

defaced, may direct their correction and restoration to their origi-

nal condition. And in making such corrections, the clerk is

under the control and authority of the court.

Two of the judges, it is said, have no knowledge of the

facts touching the alleged alteration of the hill of exceptions.

This is no legal excuse for not doing the act directed. when they

have the unquestionable authority to direct the relators and other

parties interested, to produce their proofs in relation to the

matter. \The personal knowledge of the judge is not essential
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to the correction of a clerical error. He may inquire into the mat-

ter and inform himself by competent evidence, and act upon

that, as he acts upon proofs given in court in the performance of

other judicial acts.‘

It is objected that the defendants are judges of the court

of common pleas, and only as such authorized to ["‘2o4] hold a

district court. It matters not in what form of expression the

judicial power is conferred. The defendants are, by the constitu-~

tion and laws of the state, constituted judges of the district court,

and as such clothed with full authority to hold the district court

and exercise its jurisdiction and authority. And their authority

to exercise chambers powers in vacation causes pending in the

district court, by allowing and dissolving injunctions, and per-

forming other acts as judges of the district court cannot be con-

troverted. ;\nd the fact that they are judges of the common

pleas does not, under the constitution and laws of this state,

render them incompetent to act as judges of the district court.

There is nothing in the objection that the writ is directed to

them as the judges of the district court instead of the district

court. The writ was properly directed. They are the judges

of that court, and as such, clothed by constitution and laws of the

state, with power to hold that court and exercise its authority.

clerk 111 the premises, and can make no order that he is bound ·
to obey. 3. That they are j udges of the court of common
pleas, and only as such authorized to holcl a district court. 4 .
That the al terative writ was d i rected to them a s j udges o f the
district court, and not to the district court.
Every court of record has a supervisory and protecting
charge over its reco rds and the papers be l onging to its files ; and
may at any t ime di rect the correction o f clerical errors, or the
substitution o f papers in case the originals are pu r lo in e d or lost ;
and, in exercise o f the same au thority, in case the records or
""
files should be fraudulently or otherwise improperly altered or
defaced, may direct their correction and re s t o ration to their origi
nal condition. And in making such corrections, the clerk is
under the control and au thority o f the court.
Two o f t h e j udges, it is said, have no knowledge o f the
facts touching the a l le ge d alteration of the bill o f exception s.
This is no legal excuse for not doing the act di rrcted , when they
have the unquestionable authority to direct the rd a to r s all ll othe r
parties in t e re st e d , t o p roduce their proo fs i n relation t o the
matter. \The personal k n o w l e d g e o f the j udge is not e s sen t ial
to the correction o f a clerical e rror. I l e may inqu i re into th1? mat
ter and inform himsel f by competent evidence, and a c t upon
tha t , as he acts upon proo fs given in court in the p e r fo rma n c e o f
o t h e r j ud icial acts. 1
It is obj ected that t h e defendants are j mlges o f t h e cou r t
o f common pleas, and on l y a s such authorized to [ *204] holrl a
dis trict court. It matters not in what form of e x p r e s s i o n the
j u d icial JX>wer is con ferred . The defend ants arc, by the consti tu-·
tion and laws o f the state, constituted j udges o f the di strict court,
and as such clothed with full authority to hold the district cou rt
and exercise its j u risdiction aml authority. And their au t h ori ty
to e x erc i s e chambers powers i n vacation causes pending in the
d istrict cou rt, by a l l o w i n g- a n d d i ssolving- in j u n c ti on s , an d per
form ing- oth er acts as j u d g � o f t h e di strict court c an no t he c o n 
troverted. :\ ml the fact that they arc j u dges of t h e common
pl e a s does n o t , under the constitution and laws o f this state ,
render them in c o mpe t e n t to act as j udg-es o f the district court.
There is n o thin g in the obj ection that the writ is d i rected to
them as the j uc l ges of t h e di strict court instead o f the d i s t r ic t
court. The w rit was properly d i rected . They are the j ml g-cs
o f that conr t, and as such, c l o t h ed b y co n s ti t u ti o n a n c l l a w s o f the
state, with power to hold that court and e x e r c i s e its a u t hority.
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A writ of mandamus to a subordinate judicial tribunal is

properly directed to the judge or judges of the court and especi-

ally where there may be other judges authorized to hold or_ par-

ticipate in holding the court. In case of disobedience to the

mandate of the supervisory court, the authority to compel obedi-

ence is exercised over the judges personally having the power to

exercise the functions of the court. Peremptory mandamus

awarded.

BRINKERHOFF and SCOTT, ]]., concurred. J. R. Sw.\N, _I.,

dissented, holding that a motion in the district court

to correct its record, if overruled, could, on exception and petition

in error, be revised ; and consequently a mandamus is not, in such

A writ o f mandamus to a subordinate j udicial tribunal is
properly di rected to the j udge or j udges of the court and especi
ally where there may be other j udges authorized to hold or . pa r
ticipate i n holding the court. In case of d isobedience to the
mandate of the supervisory court, the autho r ity to compel obedi
ence is exerci sed over the j udges personally having the power to
exercise the functions of the court. Perempto ry mandamus
awarded.

case, the proper remedy.

Amendment by Another Judge “The plaintiffs in error contend that

the defendant in error has been guilty of gross laches in permitting the

journal to stand in its present condition for more than eight years. It

appears from the record that the defendant has been striving to enforce

the decree, and obtain a deficiency judgment from the date of its rendi-

tion to the present time; that the property was sold as soon as a pur-

chaser could be found in the ordinary course of procedure; that the
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sale was conﬁrmed, and the defendant herein promptly made application

BR I N KERHOFF and ScoTT, JJ. , concu rred.
J. R. S wA N , J.,
djssented, holding that a motion in the district court
to correct its record, if overruled, could, on exception and p e tition
in error, be rev ised ; and consequently a mandamus is not, in such
ca se, the proper remedy.

for a deﬁciency judgment; that her application was denied, and from that

order she prosecuted error to this court. She then ascertained for the ﬁrst

time that no ﬁnal judgment or decree of forclosure had been rendered

in the records of the trial court, and for that reason the order of the

court denying her a deﬁciency judgment was affirmed. As soon as the

cause was remanded, the proceeding which is the foundation of the

present action was commenced and which resulted in the entry of the

decree which is now complained of. So it cannot be successfully urged

that she has been guilty of laches. * * * It is beyond question that

the district court had jurisdiction to order the decree which was actually

rendered by Judge .\larshall Dec. 7, I895, entered upon the journal of

the court as of that date. * * * The present presiding judge could

have no personal knowledge of the terms bf the decree which was actually

rendered, because it was not rendered by him. He is the successor of

Judge Marshall, who rendered the judgment, and who is now deceased.

A nun: pro tuna judgment must conform to, and be no broader than

the one originally rendered. ‘We ﬁnd no evidence in the record show-

ing, or even tending to show, that the judge of the district court, when

he rendered the judgment of Dec. 7, 1805, made any finding whatever

as to the liability of the plaintiffs herein' for a deficiency. So we con-

clude that the evidence is insuﬁicient to sustain the finding contained in

the present judgment on that point.” PIzrl[1.r v. Wolff (1905) 74 Neb. 44,

I03 N, W. 1062.

A 111 e11 dt11 e n t by A n o ther J11 dg e "The pl a i n ti ff s i n error c o nten d that
the defendant in error h a s been guilty of gross !aches in permitting the
journal to stand in its present con dition for more t ha n eight years. It
ap p e a r s from the record that the d e f enda n t has been striving to e n force
th e decree, and obtain a deficiency j udgment from the date of its rendi
tion to the present t i m e ; that the property was sold as soon as a pur
chaser could be found in the o r d i n a ry course o f pr oc e d u re ; t h a t the
sa l e was c o nfi r m e d , and t h e defendant herein promptly made application
fo r a deficiency j udgment ; that h e r application was denied, a n d from that
order she prosecuted error to this court. She then ascertained for the fi rst
time that no fi r.al j udgment or decree o f fo r c l o s u re h a d been re n d e red
in t h e records of th e trial court, a n d for th a t reason the order o f the
cou rt de nying her a d efi c i e n cy j u d gm ent was affi r m e d . A s soon as t h e
c a u se was re ma n d e d, the p rot·ceding which i s t h e foundation o f the
present action was commenced and w h i ch resulted in the e n try of t h e
decree w h ich is now com p l a i n e d o f. So i t cannot b e succe s s f u l ly u rged
that she has been g u i l t y of !aches. * * * I t i s beyond question that
the d istrict cou rt had j ur i s d iction t o order the decree which was actually
re ndered by Judge �Iarshall Dec. 7, 1&J5, e n t e r ed upon the j ournal o f
the court a s o f thnt date. * * * T h e present presiding j udge cou l d
have no p er so n a l knowledge o f the terms b f t h e decre e which w a s actt!a lly
ren d e r e d , b e c a u s e it was not rendered hy him. He is the successor of
J udge :'.\ l a rsh <11l l , wh o re ndered the j u dgment, a n d w h o is now deceased.
A 11 u11c p ro t1111c j udgment m u s t c o n f o r m to, and be n o broad e r th an
th e one originally rendered. \Ye fi n d no evi d e n c e i n the record show
ing, o r even t e n d ing to show, that t h e j udge of the d i strict court, when
h e rendered t h e j u dg m e n t o f Dec. 7, 1 895, m a d e a n y finding w h a t e v e r
as to the l i a:b i l ity o f t h e plai n t i ffs herein for a d e ficie ncy.
�o we con
c l u d e that the evidence i s i nsufficient to s u s ta i n t h e fi nd i n g contained in
the present j u dgment o n that point." Phclfis v. W o lff ( 1905 ) 7 4 Neb. 44,
IOJ N . w. 1o62.

160 cases ON JUDGMENTS, ETC.

GRO'I‘-ON BRIDGE & MFG. CO. v. CLARK PRESSED BRICK CO.,

in United States Circuit Court of Appeals, Eighth Circuit, March

24, 1905-136 Fed. 27, 68 C. C. A. 577.

Before Sanborn, Circuit Judge, and Philips and Riner, Dis-

trict Judges.

_ Error to the circuit court of U. S. for Eastern Dist. of .»\rk.

Action by the bridge company against the brick company to

recover $1,999 damages for failure of the brick company to

furnish brick according to its contract with plaintiff for con-

struction of a bridge. To this the brick company answered, that

in a suit by it for the price of bricks furnished under such con-

tract, the bridge company answered, claiming damages for said

breach, but failed to defend, and judgment was obtained therein

by default for the value of the bricks so furnished, whereby the

claim herein sued for is barred. To this answer the bridge com-

pany demnrred, which demurrer was overruled. The trans-

cript oﬁered in evidence by the brick company to prove the former

proceedings, indicated that the court rendering the former judg-

ment had, on motion of the plaintiff therein, and without notice

to the defendant therein. amended the record of that proceeding
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nearly a year after the judgment was rendered, thereby making

it appear that the cause had been submitted on the pleadings. &c.

In the present action defendant's plea of former adjudication was

sustained on the hearing: and the bridge company brings error.

PHILIPS, District Judge. The question to be decided is

whether the judgment of the state court in the suit of the brick

company against the bridge company creates an estoppel against

the maintenance of the action brought in the United States cir-

cuit court.

The ﬁrst contention on behalf of plaintiﬂ in error is that the

mmc fro tunc entry, whereby the word “reply" was inserted in

the judgment, should be regarded as a nullity, for the reason that

it was made without notice to the defendant therein. The emenda_

tion of court records by subsequent entries was expressly author-

ized hy St. 8 Hen. VI, c. 12, which declared that:

“The justices are further empowered to examine and amend

what they shall think, in their discretion, to be misprisions of

their clerks, in any record. process, word, pleading, power of

attorney, writ, panel or return." Tidd's prac. (Am. Ed.) § 712.

' This statute is a part of the common law of the state of

Arkansas. It does, however, but give sanction to the inherent

power which, from its very constitution and responsibility, must

T H E RECORD or: T H E J UDG M E N T
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IUI

reside in every court of high jurisdiction, to enable it to see to

it that its records speak the truth, as a false record is an offense

to the law. A judgment is what the court pronounces. The

entry made by the clerk may be evidence of what the pronounce-

ment of the court was; but, as it is the act of the scrivener of the

court, his failure to properly and exactly put down what the court

in fact ordered is a mere misprision of the clerk, which the court

at any time can, and should, rectify by having the order or judg-

ment the court in fact directed entered mmc Pro tune. This is

succinctly expressed in St. 8 Hen. VI, supra, empowering the

judges “to examine and amend what they shall think, in their dis-

cretion, to be misprisions of their clerks.”

In re Wright, 134 U. S. 136, 10 S. Ct. 487, 33 L. Ed. 865, the

petitioner had been indicted in the United States district court

for the southern district of Michigan. After conviction he ﬁled a

motion for new trial and in arrest of judgment, the hearing of

which the district court certiﬁed and remitted to the next circuit

court of the district. On hearing before Circuit Judge Jackson,

and Brown, District Judge, the motions were denied; and on the

same day the judge of the district court proceeded to judgment
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of sentence against \\/right, who thereupon applied for his dis-

charge on writ of habeas corpus to Mr. justice Harlan, the jus-

tice assigned at that time to the sixth circuit. The basis of this

application was that the record failed to show that on the over-

ruling of said motions by the circuit court there was an order

remitting the case back to the district court. Confessedly, after

the transfer of the case to the circuit court, unless the district

court regained jurisdiction of the case by proper order of the

circuit court remitting the case to the district court. the latter

had no jurisdiction to sentence the petitioner. This fact being

called to the attention of the judges of the circuit court, they

caused an order to be made, mmc [W0 tune based “upon the in-

spection of said rcco'rds,” remanding the cause to the district

court; and thereupon the writ of habeas corpus was discharged.

In reviewing this action of the circuit court Ur. Justice .\liller

went quite fully into the question, and approved that line of

decisions which holds that the power is inherent in courts of re-

cord. by entry mmr fro tune at a term subsequent to that at which ‘I

the judgment was rendered. to make the record show fully the I

order or judgment the court in fact made at the proper term. but

which the record failed to disclose.

In no jurisdiction is this practice more fully recognized than

reside i n every court o f high j urisc..l iction, to enable i t t o see to
it that its records speak the truth, as a false record is an offense
to the law. A j udgment is what the court pronounces. The
entry made by the clerk may be evidence o f what the pronounce
ment of the court was ; but, as it is the act o f the scrivener of the
court, his failure to properly and exactly put down what the court
in fact ordered is a mere misprision of the clerk, which the court
at any time can, and should, recti fy by having the order or j udg
ment the court in fact directed entered nunc pro fu,nc. This is
succinctly expressed in St. 8 Hen. VI, supra, empowering the
j udges "to examine and amend what they shall think, in their dis
c retion, to be misprisions o f their clerk s."
In re Wright, 1 34 L'". S. 1 36, 10 S. Ct. 487, 33 L. Ed. 865, the
petitioner had been indicted in the United States district court
for the southern district of Michigan. A fter conviction he filed a
motion for new trial and in arrest of judgment, the hearing of
which the district court certified and remitted to the next circuit
court of the district. On hearing before Circuit Judge Jackson,
and Brown, District Judge, the motions were denied ; and on the
same day the j udge of the dist r i ct court p rocee d ed to j udgment
o f sentence against \Vright, who thereupon applied for his dis
charge on writ of habeas corpus to l\I r. Justice Harlan, the j us
tice assigned at that ti m e to the sixth ci rc u i t. T he basis of this
ap pli c a tion was that the record failed to show t h at on t he over
ruling of said m o t i on s by the circ u i t court there was an o rde r
remitting the CJ.Se back to the district court. Con fessedly, a fte r
the trans fer o f the case to the circuit cou rt, unless the di strict
cou rt regained j ur is d i c t i on o f the case by proper o rd e r o f the
c i rcuit cour t r e m i t ti n g th e c a s e to the d i strict court. the lat ter
T h i s f a c t being
had no j uris d i c ti o n to sentence the pe t i t io n e r
cal led to the attention of the j nclg-es of the circuit court , they
c a u s e d an order to be made, 1w n c pro tu I l e b a s e d "upon t h e jn
spec t i on o f said r e co"r d s , " rcmanc\ ing the c au se to the d i s t r i c t
c ou r t : and th e r e upo n th e w r i t o f habeas corpu s w a s d i s c h a r g e d
In rev i e w in g t h i s act ion o f the c i rc u i t c o u r t 1\I r . J u s t i c e � I i l l l' r
went q u i t e fu l l y i n to t h e question , a n d a p p ro v e d that l i n e o f
d e c i s i o n s w h ich h o l c l s t h a t t h e p o w e r i s i n h e r e n t i n c o u r t s o f r e 
cord . by e n t ry 11 1111 c p ro t 1 1 1 1 c a t a t e r m snb::-t?quent to t h a t a t w h i ch
·

th e j u dgmen t
o r de r or

,,· a s rcn d ercc l .

j u d gmen t

t o make t h e

.

record

.,

show fo l ly t h e

the cour t i n fact m a d e at the proper t e r m . h u t

w h i c h the record fa i k d t o cl i sclosi:.
I n no j u ri s d i ct i o n i s t h i s p r a c t i c e more fo l l y re c,1gn i z e d t km

/
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by the courts of Arkansas. In Bobo V. State. 40 Ark. 231-232,

by the courts of Arkansas. I n Bobo v. State. 40 Ark. 23 1 -232,
Ch i e f J us tice E n gl ish prese nte d a summa ry of the decisions of th at
court to uching this p rac t i ce, the sum of which is t ha t : •·cou rts h ave
a c ont i n u i ng power over their records, not a ff ected by the la ps e of
time. Should the record in a n y case be lost or des t r oy e d, the
court w hose rec o rd it was possesses the undoubted power, at
any time afterwards, to make a n e w record . I n do i n g this it
must seek information by the aid of such evidence as may be with
in its reach t e nd in g to show the nature a n d existence of that
which it is a�ked to re-establ ish. There is no re a so n why the
same rule sho u ld not apply, when , i n s tead of being lost, the re
cord was n e v e r made up, or was so made up as to ex p re s s a cl iff er
e nt j u d gme n t than the one pron o un ced by the court. Hence the
ge n eral rule that a reco rd may be amende<l, not only hy the
j udge's notes, but also b y o th er sat i sfact o ry evidence"--Citing.
Frin k v. Fn"n k 43 1\ . H. 5 1 4, 80 Am. Dec. i &J, 82 Am. Dec.

Chief Justice English presented a summary of the decisions of that

court touching this practice, the sum of which is that: “Courts have

a continuing power over their records, not affected by the lapse of

time. Should the record in any case be lost or destroyed, the

court whose record it was possesses the undoubted power, at

any time afterwards, to make a new record. In doing this it

must seek information by the aid of such evidence as may be with-

in its reach tending to show the nature and existence of that

which it is asked to re-establish. There is no reason why the

same rule should not apply, when, instead of being lost, the re-

cord was never made up, or was so made up as to express a dilIer-

ent judgment than the one pronounced by the court. Hence the

general rule that a record may be amended, not only by the

judge's notes, but also by other satisfactory evidence"—Citing.

Frink v. Frink 43 N. H. 514, 80 Am. Dec. 189, 82 Am. Dec.

I7-2_ * * *

The answer to all this, made by the learned counsel for

plaintiff in error, is that there was no notice given of the motion

for the mmr fro tune entry. * -* *
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Iii ].en-is v. Ross, 37 Me. 230, 59 Am. Dec. 49, the court said:

“On general principles it is competent for a court of record, and

1 72.

incident to its authority, to correct mistakes in its records which

do not arise from the judicial action of the court. but from the

mistakes of its recording oﬁicer. In doing this it may regulate

its own actions upon its own sense of responsibility and duty,

and proceed, upon suggestion or motion of those interested, or

upon its own ‘certain knowledge and mere motion.’ * * * ‘It

would not be an adversary proceeding, in which, of necessity.

there should be parties, or in which notice would be required."

In Odell v. Rvy11olds at al., 70 Fed. 656, 17 C. C. A. 317. the

court, in discussing the practice of such entries mmc [W0 tune,

said: ~"'Sometimes the propriety of such action exists in cases where

the correction may be made upon that which appears in the re-

cord itself, and is necessary to make it consistent and harmonious,

one part with another. In other cases it is necessary, in the in-

terests of justice, to act upon matters not appearing from the

record; for example, things resting in the recollection of the

judge, or evidence adduced aliunde. In the former case notice

to the parties is not necessary. No new thing is brought upon

the record. * * * There is nothing to litigate. No right is

substantially affected. *. * * If it is the recollection of the

*

*

*

The a n swer to all this, made by t he learned cou nsel for
p l ai n t i ff in error , is t h at there was no n otice gi v en o f the m o t i on
for the n u n c p r o t u n e entry. * -* *
fo l� ewis v. R o ss, 37 Me. 230, 59 Am. Dec. 4'), the court said :
"On genera l p ri n ci p l es it is competent for a c o u rt of r e corc l , and
inciden t to its a u thor i t y, to correct mistakes in its records wh ich
do not arise from the j udicial action of the court, but from the
In d o ing this it may r egu late
mistakes of its recordi n g officer.
its own actions upon its own sense of responsibility and duty,
and p roceed , upo n s u gges ti o n or motion of those in t ere s ted , or
'
upon its own 'certain knowledge and mere motion.' * * * I t
would not he a n adversary proceeding, in wh i ch , of n eces s ity .
there s ho u l d be part i e s , or in wh ich notice wo u ld be required . "
In Odell v . Reyn olds e t al., i O Fed. 656, i 7 C. C. A . 3 1 7, the
court, in d i s c u ss i n g the p ractice o f su c h ent r i es 11 1111 c pro t u n e,
sa i d : ;' Sometimes the pro prie t y of s u c h action exists i n cases wh ere
the correction may be made upon that which appears in the re
cord itsel f, and is n ec e s sary to make it c on s i ste nt and ha r mo n io us ,
one part with a no t her . In o t her cases it is necessary, in the in
t e re s ts of j u s ti c e, to act upon matters not appearing from the
record ; fo r example, t h ings re s ti ng in the recollection of the
j u d g-e, or evidence adduced al iu n de. In the forme r case n otice
...,. to t he p art i es i s not necessary. No new th i n g is brought upon
the record. * * * There is nothing to lit igate. :\"o r i gh t is
substan tially affected. * * * I f it i s the recollection o f the
,
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court, it is doubtful whether notice is required, for the reason

that it is not open to contest. At all events, it would seem, upon

the authorities, that corrections of the record made by the court

upon its own recollection would not be eollaterially assailable,

though made without notice.”

The order of the court amending the record in the case here

under review shows that is was based upon the knowledge 01' the

court of the facts. It was, therefore, a matter appealing to the

conscience of the judge to have the record of his court contain the

truth, the whole truth, and nothing but the truth. The require-

ment of notice to a party implies the right to appear and contest.

A challenge to the court on an entry directed to be made, based

upon its own knowledge, would present an unseemly contention be-

fore the presiding judge. How could such an issue be tried?

The presiding judge says, “\Vithin my own knowledge the case

was tried on the petition, answer, and reply.” Would the defend-

ant, in the face of the court's statement, be heard to say, “I deny

it”? If the court is to try it out, is the judge to yield his own

knowledge, his inward consciousness, to what some witness may

say? The inevitable presumption that the court would follow its
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own knowledge and conscience is, in itself, a contradiction of such

practice. At no time during this controversy has the plaintiff

in error challenged the truth of the fact recited in the mute fro

tuna entry.

The next contention on behalf of the plaintiff in error is that

when it, in the state court, failed to appear and presecute its coun-

terclaim, it was tantamount to a nonsuit, or withdrawal of the

counterclaim, and the court should have so treated it. Therefore

there should have been no trial of the issues raised by the answer

and reply, and no judgment thereon. If this were conceded.

would it follow that the action of the court in proceeding to trial

and judgment on the whole issues presented by the pleadings

rendered the judgment subject to collateral attack? The defend-

ant therein having appeared and ﬁled answer, it remained in court

for all purposes connected with the litigation until such answer

was withdrawn, which was never done. The court being one if

general jurisdiction over the parties and the subject-matter, it

had the power to adjudicate. At the utmost, therefore, its action

in not treating the failure of the defendant to urge its counter-

claim as a constructive abandonment thereof was only an irregu-

larity in a matter of procedure, a voidable error, and not a judg-

ment coram non jMdiL'€.

T H � RECORD OF 'f H E J UDG M E NT

court, it is doubtful whether notice is required, for the reason
that it is not open to contest. At all events, it would seem, upon
the authorities, that cor rections of the record made by the court
upon its O\vn recollection would not be collaterially assailable,
though made without notice."
The order of the court amending the record in the case here
under review shows that is was based upon the kno\\rledge oi the
court of the facts. It was, therefore, a matter appealing to the
conscience of tht j udge to have the record of his court contain the
truth , the whole tr nth, and nothing but the truth. The require
ment of notice to a party implies the right to appear and contest.
A challenge to the court on an entry directed to be made, based
upon its own knowledge, would present an unseemly contention be
fore the presiding j udge. How could such an issue be t ried �
The presiding j u dge says, "\Vithin my own knowledge the case
was tried on the petition, answer, and reply." \;\/ould the defend
ant, in the face o f the court's statement, be heard to say, " I deny
it" ? I f the court i s to try it out, is the j udge to yield his own
knowledge, his inward consciousness, to v;hat some witness may
say ? The inevitable presumption that the court would follow its
own know ledge and conscience is, in itself, a contradiction of such
practice. At no time during this controversy has the plaintiff
in error challenged the truth of the fact recited in the 11 w1c pro
tune entry.
The next contention on beha1 £ of the plaint i ff in error is that
when it, in the state court, failed to appear and presecute its coun
terclaim, it was tantamount to a nonsuit, or withdrawal of the
counterclaim , and the court should have l'O treated it. There fore
there should have been no trial of the issues raised by the answer
and reply, and no j udgment thereon. If this were conceded.
would it follow that the action o f the cou rt in proceeding to trial
and j udgmen t on the whole issues presented by the pleadings.
rendered the j udgment subj ect to collateral attack ? The defend
ant therein having appeared and filed answer, it remained in court
for all purposes connected with the litigation until such answer
was withdrawn, which was never done. The cou rt being one i f
general j urisdiction over the parties and the subj ect-matter, i t
had t h e power t o adj udicate. At t h e utmost, therefore, its action
in no t treating the failure of the d efendant to urge its counter
claim as a con structive abandonment thereof was onlv
an irre<ru,...,
.
larity in a matter o f procedure, a voidable error, and not a j udg
ment coram non judice.
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164 cases on JUDGMENTS, ETC.

In Shower 6’ Son v. Shell, 24 Ark, 122-123, the justice of the

peace, where the suit was on an open account and the plaintiff

failed to appear, instead of entering a nonsuit against the plain-

tiff, as contemplated by the practice act, rendered judgment by

default against the defendant. Of a collateral attack made on

this judgment, English, C. _I., said: “The justice should have

nonsuited the plaintiff: and it was an error for him to render

judgment by default against the defendant, which she could have

corrected by appeal; but, failing to appeal, the judgment became

ﬁnal. The justice having jurisdiction of the subject-matter of

the suit, by service of the process, which aﬁﬁrmatively appears,

the judgment could not be regarded as null and void, when pre-

sented to the circuit court collaterally, on account of the error

of the justice in rendering it without evidence"-—citing Hill v.

Steel, 17 Ark. 440; Alston, Ex parte, Id. 580.

Such a proceeding was merely erroneous, correctable by writ

of error. Putting v. Spring Valley Coal Co., 98 Fed. 81 I, 39 C. C.

A. 308. ‘It is not subject to collateral attack. Dorecll v. Apple-

gate, 152 U. S. 339, 340, 14 Sup. Ct. 611, 38 L. Ed. 463. Free-

man on Judgments, p.252, § I35,says: “Jurisdiction being obtained
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over the person and the subject-matter, no error or irregularity

in its exercise can make a judgment void.” * * *

By leaving its answer on ﬁle in the case, judgment by de-

fault against the defendant could not go. It placed the plaintiff

under the necessity of going to trial on the issues, and adducing

proof to show what the contract was and that it had not violated

it. That particular fact, therefore, was included in the matter

adjudged. The very foundation of the suit in the federal court

is that the brick company did not observe and keep its contract,

but broke the same, to the damage of the bridge company in the

sum of $3,000. As under the Code if Arkansas no reply is re-

quired, except as to counterclaims and the like set up in the answer.

the judgment pleaded as an estoppel, with or without the amend-

ment made by the state court, concluded the controversy as to

who had broken or kept the contract. because it was. directly in-

yolved in the issues made by the defendant‘s answer. Dnrlzcmz

\'. l.?0rt'cr, 77 X. Y. 80, 33 .-\m. Rep. 570: Patric]: \'. Sclm/‘h~r', ()4

N. Y. 423-507: Cr0n1t\'¢'ll \-'. Sac County ()4 U. S. 353. 24 L. Ed.

105; Southern .ll'inn. Ry. Co. v. St. Paul, etc., Ry C0., 55 Fed.

605, 6()6, 5 C. C. A. 240.

It results that the judgment of the circuit court must be af-

ﬁrmed.

In Shover & So n v. Shell, 24 Ark, 1 22- 1 23, the j ustice of the
peace, where the suit was on an open account and the plaintiff
failed to appear, instead of entering a nonsuit against the plain
tiff, as contemplated by the practice act. rendered j udgment by
default against the defendant. Of a collateral attack made on
this judgment, English, C . J., said : "The justice should have
nonsuited the plainti ff : and it was an error for him to render
j udgment by default against the defendant, which she could have
corrected by appeal ; but, failing to appeal, the j udgment became
final. The j ustice having j urisdiction of the subj ect-matter of
the suit, by service of the process, which affirmatively appears,
the j udgment cou ld not be regarded as null and void, when pre
sented to the circuit court collaterally, on account of the error
of the j ustice in rendering it without evidence"-citing Hill v.
Steel, 17 Ark. 440 ; A lston, E.r parte, I<l. 58o.
Such a proceeding was merely erroneous, correctable by writ
of error. Pat ting v. Spri11 g Valley Coal Co ., 98 Fed. 8 I I , 39 C . C .
A. 3o8. ·It is not subj ect to collateral attack. Do'i.cell v. A pple
gate, 1 52 V. S. 339, 340, 1 4 Sup. Ct. 61 1 , 38 L. Ed. 463. Free
man on Judgments, p. 252, § I 35, says : "J u ris<liction being obtained
over the person and the subj ect-matter, no error or irregularity
in its exercise can make a j udgment void." * * *
Dy leaving its answer on file in the case, j udgment by de
fault agai nst the defendant could not go. It placed the plaintiff
under the necessity of going to trial on the issues, and adducing
proof to show what the contract was and that it had not violated
it. That particular fact, therefore , was included in the matter
adj udged. The very foundation of t h e suit in the federal court
is that the brick company did not observe an d keep its contract,
b ut broke the s a m e to the damage of the bridge company in the
smn o f $3 ,000 .
As under the Code if A rk ansas no reply is re
quired , except a s to cou nt e rc l a im s ancl the lik e set up in t h e answer.
the j u dgment pleaded as a n estoppel, w i t h or w ithout the amend
ment made by t h e state court, concluded the controversy as to
who had br ok e n or kept the c ontra c t because it w a s d i r e c t l v in
v o l ved i n th e issues m a d e hy t h e defendant's a n s w e r . D 1 1 rlz a 111
,

.

, .. H (m·cr. 77 :\ . Y. 80, 33
:-{ . Y. 423- 507 : Cro m't. •cll
H) j ; So u t h c m M i11 1 1 . Ry.

()() 5 . riq(> . 5 C' . C . A. 24q.

It
ti rm e d .

resu l t s that the

Am.

v.

Rep. 570 : Patrick \'. SclwtTcr. C).f

Eel .
Ry Co., 5 5 Fed.

Sac Co 1 1 1 1 t:.' 04 e. S. 3 5 3 . 24 L.

Co .

v.

St. Pa u l, etc.,

jmlg-ment of the circuit court m u s t l ie a f-

.

.

rm: RECORD or THE JUDGMENT 16s

ORBAN v. NORTHWESTERN FIRE & MARINE INS. CO., in Mich.

Sup. Ct., March 29. 19t2—i69 Mich. 404, 135 N..W. 257.

Bill by John Orban against the Northwestern Fire 8: Marine

Insurance Company to correct a judgment of a justice of the

peace. From a decree dismissing the bill, complainant appeals.

OSTRANDER, J. A justice of the peace having jurisdiction of

the parties and the subject-matter rendered a judgment in an

action of assumpsit in favor of the plaintiffs and against the

defendant on December 24, I910. The docket entry shows that

the cause was heard and the judgment rendered on December 26.

1910. For the purposes of holding court. December 26, I910.

being Monday. was dies 11011. An execution was issued and

returned unsatisﬁed, and later a transcript was ﬁled in the circuit

court and an execution issued. which is outstanding. Defendant

on February 7. I911. moved in the circuit court [*4o5] to vacate

the transcript and recall the execution upon the ground that the

judgment was void because rendered on a holiday. Pending a

hearing upon the motion, plaintiffs ﬁled their bill in equity. setting

up the above stated facts. and that the docket entry and date

were inadvertently and mistakenly made by the justices clerk and
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by inadvertence the erroneous date was not discovered by the

justice, asking the court to ﬁnd that the judgment was rendered

December 24. I()IO. and to enter a decree correcting the docket

and transcript accordingly. A temporary injunction restraining

proceedings to recall the execution and avoid the transcript was

asked for. ;\ general demurrer to the bill was sustained. and a

decree entered dismissing the bill. Complainants appeal.

The docket shows a void judgment. which was no bar to (1

new suit. hendering judgment by a justice of the pe.ace is a

judicial act. to perform which it is necessary to hold court. and

he is forbidden to hold court on a statutory holiday. Hcnznmw \'.

/ft‘!!!/t‘_\', 33 .\lich. Rt).

Plaintilfs had. and. so far as appears. they still have. an

adequate remedy at law. 'l‘hey might have at once begun a new

suit. \\'e do not now either affirm or deny the jurisdiction of

equity to grant relief upon the ground of accident where the party

seeking relief has no other adequate remedy. The question is

interesting. and not free from difficulties. Such complaints as the

one presented here are usually made by the defendant at law

seeking relief from a judgment at law. as in I.otl1r0[* \'. IM_IficlrI,

I34 .\lich. 485 (oh X. \\'. 577). See. generally. (3 l’omeroy's

Equity jurisprudence. chap. 3t.

1 66

166 casrs on JUDG‘.\lENTS, are.

CASES O N J C DC �I E N TS, ETC.

It is said in the brief for appellant that it is settled law in

It is said in the brief for appellant that it is settled law in
this state that the circu it courts have authority to correct the
docket of a j u stice of the peace so as to make i t speak the truth,
citing Cagn ey v. T Vattles, 1 2 1 Mich. 469 (8o N. W. 245 ) . That
case and State, ex rel. J'l.farsh, v . U.7/iit tet, 6 1 Wis. 3 5 1 ( 2 1 N. \V.
245 ) ( see, also, State, e:r re l . Fo urth N a t Batik, v. Johnson, 103
\V i s . 59 I [ 79 X . \V . 1 o8 I , 5 1 L. R. A. 33 ] ) , appear to be author
ity fo r the [ *406 ] proposition that, in absence of any oth er
remedy, th e ci rcuit courts i n some cases, i n the exercise of the
power to supervise and control inferior courts, may grant relief
against false j udgments by requi ring j ustices to enter such a
j u dgment as the proven or admitted facts and the statute required
in the first instance. But this j u risdiction is not invoked in the
present oase. And see O'Brien v . Tallman, 36 Mich. 1 3.
The decree dismissing the bill i s affirmed, with costs to
appellee.

this state that the circuit courts have authority to correct the

docket of a justice of the peace so as to make it speak the truth,

citing Cag-ncy v. Wattles, 121 Mich. 469 (80 N. W. 245). That

case and State, ex rel. Marsh, v. I/Vhittet, 61 Wis. 351 (21 N. VV.

245) (see, also, State, ex rel. Fourth Nat. Bank, v. Johnson, 103

Wis. 591 [79 N. W. 1081, 51 L. R. A. 33]), appear to be author-

ity for the [_*4o6] proposition that, in absence of any other

.

remedy, the circuit courts in some cases, in the exercise of the

power to supervise and control inferior courts, may grant relief

against false judgments by requiring justices to enter such a

judgment as the proven or admitted facts and the statute required .

in the ﬁrst instance. But this jurisdiction is not invoked in the

present oase. And see O’Brien v. Tallman, 36 Mich. 13.

The decree dismissing the bill is affirmed, with costs to

appellee.

Moomi, C. J., and STEERE, MCALVAY, BROOKE, and STONE,

]]., concurred. BLAIR, ]., concurred in the result. BIRD, _I., did

not sit.

That justices of the peace have no power to amend docket entries once
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formally entered up and signed by them: Merritt v. Votes (1874), 71 Ill.

636, 639; St. Louis B. 6- S. Ry. Co. v. Gmtlach (1896), 69 Ill. App. 192;

C. ]., and S TEERE, �kALVAY, BROOKE, and S TO N E ,
JJ., concurred. BLAIR, J., concurred in the result. BIRD, J . , did
not sit.

Foster v. Aldon (1870), 21 Mich. 507; Kluck v. Murphy (1897), 115 Mich.

MooRF.,

128, 73 N. W. 128; People v. Delaware County (1836), 18 Wend. (N. Y.)

553- '

SEE A1.so: Levy v. Ferguson L. Co. (1888), 5r Ark. 317, 11 S. W. 284;

Corrigon v. Morris (1891), 43 Mo. App. 456.

CONTRA; Gates v. Bennett (1878), 33 Ark. 475, 489, even by the succes-

That j u stices o f th e peace have no power to amend docket entries once
formally entered up and signed by them : M crritt v. Yates ( 1874 ) , 71 Ill.
636, 639 ; St. Louis B. & S. Ry. Co. v . Gunlach ( 1896 ) , 69 1 11. App. 1 92 ;
Foster v. A lden ( 1 870 ) , 2 1 M i ch. 507 ; Kluck v. Murphy ( 18g7 ) , I I 5 M i ch.
1 28, 73 N. W. 1 28 ; Peop le v. Delaware Co u n ty ( 1836 ) , 18 Wend. ( N. Y.)
558.
St<:t ALSO : Levy v. Ferguson L. Co. ( 1888 ) , 5 1 Ark. 3 1 7, I I S. W. 284 ;
Corrigan v. Mo rris ( 1 8g 1 ) , 43 :\fo. App. 456.
CoNTRA : Ga t es v. Be11nett ( l8i8) , 33 Ark. 475, 489, eve n by the su cces
sor in t'h e office ; Bensoti v. Dyer ( 1 882 ) , 6g Ga. 190 ; Han lin \', Baxter
( I 8i8 ) , 20 Kan. 1 34 ; Yo rks v. A c kerman ( 1 8u ) , 3 N. J. L. 900 ; To ri/la
\'. A lc:ra 11der ( 1 900) , 104 Tenn. 453, 58 S. W. 1 24, 78 A m St. Rep. 928.

sor in the otﬁce; Benson v. Dyer (1882), 69 Ga. 190; Honlin v. Baxter

(1878), 20 Kan. 134; York: v. Ackcrman (1811), 3 N. J. L. 900; Torilla

v. Alexander (1900), 104 Tenn. 453, 58 S. W. 124, 78 Am. St. Rep. 928.
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J UDG M E N T

CONCLUSIVENESS OF THE RECORD.

GLANVILLE, Liber 8, cc. 8 & 9—A. D. 1180?

CON CLUSIVENESS OF T H E RECORD .

The justices being present in court and perfectly concurring

as to the record, it necessarily follows, that their record must be

abided by, neither party being allowed to deny it, as we have al-

ready observed. But if the justices entertain any doubt upon the

subject and it cannot be ascertained, then the plea must be again

commenced and proceeded on in court. (c. 9.) It should be

understood that no court generally speaking, has a record except

the king's court: for in other courts, if a man should say a thing

which he would afterwards retract, he may deny it against the

whole court by the oath of three witnesses, atﬁrming that he had

not said the thing imputed to him, or, indeed, by a greater or less

number of witnesses, according to the custom of the different

courts.

MICHELS v. STORK, in Mich. Sup. Ct., Dec. 21, 1883—52 Mich. 260,

17 N. W., 833.

Trover by Henry Stork against Jacob Michels in the Su-

perior Court of Detroit. From judgment for plaintiff defendant

brings error.
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COOLEY, J. The only question important to the decision of

this case is, whether an ofﬁcer’s return of service of process is

conclusive upon the parties to the suit in which the process issued.

GLA N VILLE, Libcr 8 , cc. 8 & 9-A. D. uSo ?

The j ustices being present in court and perfectly concurring
as to the record, it necessarily follo ws, that their record must be
abided by, neither party being allowed to deny it, as we have al
ready observed. But if the j ustices entertain any doubt upon the
subj ect and it cannot be ascertained, then the plea must be again
commenced and proceeded on in court. ( c. 9. ) It should be
understood that no court generally speaking, has a record except
the king's court : for in other cou rts, if a man should say a thing
which he would afterwards retract, he may deny it against the
whole court b y the oath of three witnesses, affirming that he had
not said the thing imputed to him, or, indeed, by a greater or less
number of ,.,·itnesses, atcording to the custom of the different
cou rts.

when brought in question in some collateral suit or proceeding.

Michels, it appears, on August 10, 1874, procured an attach-

ment from a justice of the peace against the chattels of Stork,

and put it into the hands of constable John Gnau for service. The

constable made return that by virtue of the writ he did, on the 10th

day of August, 1874, seize the goods and chattels of the defendant

mentioned in the inventory annexed thereto, and that on the 12th

day of August, 1874, he served upon the defendant a copy of the

writ and inventory, duly certiﬁed by him, by leaving the same at

his usual place of abode with his wife, a person of [*261] suitable

age and discretion. whom he informed of its contents. \Vhat fur-

ther was done in the attachment suit does not appear.

The present action is trover for the conversion of the prop-

erty which the constable returned that he had attached. The

plaintiff claims that the constable did not attach the goods at all,

but that the oﬁicer and the defendant together took them away,

MICHELS

v.

STORK, in Mich. Sup. Ct., Dec. 2r, 1883-5 2 Mich. 200,
1 7 N. W., 833.

Trover by Henry Stork against Jacob l\:Iichel s in the Su
perior Cou rt of Detroit. From j udgment for plaintiff defendant
brings error.
COOLEY, J. The only question important to the decision of
this case is, whether an officer's return of service of process is
conclusive upon the parties to the suit in which the process issued ,
when brought in question in some collateral suit o r proceeding.
Michels, it appears, on August I O, 1874, procu red an attach
ment from a justice of the peace against the chattels of Stork,
and put it into the hands of constable John Gnau for service. The
constable made return that by virtue of the writ he did, on the 1 0th
day of August, 1 874, seize the goods and chattels of the defendant
mentioned in the inventory annexed thereto, and that on the 1 2th
day of August, 1874, he served upon the defendant a copy of the
writ and inventory, duly certified by him, by leaving the same at
his usual place of abode with his wi fe, a person of [ *26 1 ] suitable
age and discretion , whom he in formed of its contents. \Vhat fur
ther was done in the attachment suit does not appear.
The present action is trover for the conversion of the prop
erty which the con stable returned that he had attached. The
plaintiff claims that the constable did not attach the go o d s at all,
but that the officer and the defendant together took the:n a w�y:
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and that they were immediately left by the oﬁicer with the de-

fendant, and plaintiff never saw them afterwards. * * *

The question in this court arises upon the following instruc-

tions of the trial judge: * * * [*z62] * * * “Now, you are to

determine whether Mr. Gnau did really levy an attachment on

that property or not. If he did, that ends the suits. You are to

determine, in the second place, if he did not levy an attachment,

whether he and Michels went there to get the goods into Michel’s

possession simply for that purpose, and not for the purpose of

levying the attachment. If Michels thought that Gnau had at-

tached the goods and Gnau had the proper papers to attach them

—and for the purposes of this case I charge you that he did have

-—then Michels would not be responsible; that is, if he was acting

in good faith in the transaction. You see the question is a very

simple one. It all turns on whether l\lich_els and Gnau went there

for the purpose of levying that attachment or whether they went

there for the purpose of giving Michels possession of those goods,

without any regard to the attachment. I charge, as a matter of

law, it makes no diﬁ'erence what the ofﬁcer returned, so far as

.\lichels was concerned.” * * *
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The purport of this instruction is, that the return is to be

taken as frhna facic evidence of the facts stated in it, [*263] but

that it may be contradicted by parol evidence, and if the jury

are convinced by such evidence that the return is untrue, they

are at liberty to disregard it. And the jury in this case did dis-

regard it. and gave judgment for the plaintiff, grounding their

action upon a ﬁnding that no attachment had in fact ever been

made.

Had the suit been brought against the officer for a false re-

turn. it is conceded that the plaintiff would have been at liberty

to show the falsity of the return by any evidence fairly tending

to show it. He might do this also by afﬁdavit on a motion in the

srime suit to set aside the return: and this is not an unconnnon

proceeding when the truth of the return is disputed. ('/mf>mau

\'. Cumming, I7 N. _I. I.. ll: Curr \'. ('0/In/1t’rcz'aI Bank, 16 \\'is.

_-’-O; Bond V. ll'z'l.rrm. 8 Kan. 2.28. 12 .\m. Rep. 466. It has also

been held that the oﬁicer's return may be contradicted in equity

in a proceeding instituted to set aside a judgment founded upon

it. ()t\'t’n.r \'. RGIISft’G(f, 22 Ill. I61 : .\'c~m't>/Ill) \‘. I)¢’:t'e_\', 27 Iowa

381 : ]f)'l'(f_Qt’]'<)r'! S<Wi11g.r Bunk \'. Eld/wl'gc, 28 Conn 556; Bell

\'. Il'1'//1'0/us, 38 Tenn. (1 Ileadl 23o; Ridgert-a_\' \'. Bank of Ten-

/Ic.\‘.m', 30 Tenn. (II llumphf) 52; Sec Fmvlvr \'. Lee. IO G.

\.
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& J. (Md.) 358, 32 Am. Dec. 172; Le/‘ta-ick v. Hamilton, 9 Heisk.

310. It is also held that the oﬁ-icer's return is not conclusive as

to facts stated therein which he must learn by inquiry of othersT'

as, for example, that the person upon whom the process was

served was the incumbent of a certain corporate oﬂice, such as

that of president of a bank. St. John v. Tombeckbee Bank, 3

Stew. (Ala.) I46; Rowe v. Table <"rc. Co., 10 Cal. 441 ; Wilson v.

Spring &c. C0., IO Cal. 445. See Chapman v. Cumming, I7 N. ].

L. II; Sanford v. Nichols, 14 Conn. 324; and compare State v.

O'Neill, 4 Mo. App. 221. And a person not a party or privy to the

proceeding in which the return is made, is never concluded by

it from showing the real fact. Nall v. Granger, 8 Mich. 450.

And where suit is brought upon a foreign judgment, it seems to

be competent to disprove jurisdiction by showing, in contradiction

of the oﬁicer’s return, that no service was made upon the party

defendant. [*264] Knowles V. Gaslight &'C. CO. 86 U. S. (I9

Wall.) 58; Thompson v. Whitman, 85 U. S. (18 Wall.) 457;

Carlton v. Bicleford, 79 Mass. (13 Gray) 591; MoDerm0tt V.

Clary, 107 Mass. 501; Gilman v. Gilman, 126 Mass. 26, 30 Am.

Rep. 646; Bowler v. Huston, 30 Grat. (\’a.) 266, 32 Am. Rep.
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673 ; Lotec v. Lozcc, 40 Iowa 220.

None of these cases are analogous to the one before us;

but it must be conceded that there are cases which are directly

in point, and which tend to support the instructions. Cunning-

ham v. .l[itclzcll, _(Va.) 4 Rand. I89; Bntfs v. Francis, 4 Conn.

424; Watson v. Walson, 6 Conn. 334; Hutchins v. Johnson, 12

Conn. 376: Slnith v. Late, 27 N. Car. (5 Ired. L.) I97; Joyner v.

ﬂlillcr, 55 Miss. 208: Abel] v. Simon, 49 Md. 318: Gary v. S/ale,

II Tex. App. 527 ;Dashcr v. Dasher, 47 Ga. 320; Elder v. Cosarl‘,

59 Ga. 199; Jones v. Commercial Bank, 6 Miss. (5 How.) 43, 35

Am. Dec. 419. The Georgia cases appear to be based upon a

statute. If it were important now to examine the other cases

critically, some of them might perhaps be distinguished, but their

tendency is unq11estio11abl}' as above stated.

On the other hand. the ruling of this court in Greo/z v. Kind_\'.

43 .\lich. 2'0. is distinctly adverse to the instructions. It was

there held that the return of a sheriﬁC to a writ of replevin, in

which he certiﬁed that the plaintiff in the suit had not ﬁled a forth-

comingT bond, was conclusive upon the parties, and would pre-

clude any such bond being set up. This case. which seems to

have been overlooked on the trial. is in entire accord with the

English authorities. /lnon_\'m0us. Lofft 372: 1'}m1llvy \'. I/ore,
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& ]. ( Md . ) 358, 32 Am. Dec. 1 72 ; Left·wick v. H amil t on, 9 Heisk.
3 1 0. It is also held that the officer's return is not conclusive as
to facts stated therein which he must learn by inquiry of others;
as, for example, that the person upon whom the process was
�erved was the incumbent of a certain corporate office, such as
that of president of a bank . St. John v. To m b eckbee Bank, 3
Stew. ( Ala. ) 1 46 ; Ro'ic:e v. Table &c. Co ., I O Cal . 44 1 ; 1Vilsou v.
Spring &c. Co., I O Cal. 445 . See Chap man. v. Cu m m ing, 1 7 N . J.
L. 1 1 ; Sa nfo rd v . Nichols, 1 4 Conn. 324 ; and compare State v.
0 '1V cil/, 4 l\Io. App. 22 1 . And a person not a party o r privy to the
proceeding in which the return is made, is never conc l uded by
it from showing the real fact. Nall v. Granger, 8 Mich. 450.
And where suit is brought upon a foreign j udgment, it seems to
be competent to disprove j urisdiction by showing, in cont rad ict i on
of the officer's return , that no setvice was made upcin the party
defendant. [ * 26 4] K 11 ow/es v. G asligh t &c. Co. 86 U. S. ( 1 9
°
\Val l. ) 58 ; Tho mpso n v . Whitmau, 8 5 U . S. ( 1 8 \V al l . ) 457 ;
Carlto n v. B ickford, 79 �l a s s . ( 1 3 Gray ) 59 1 ; .Al cDerm ott v.
Clary, I 07 l\f a s s . 50 1 ; Gilman v. Gilm an, 1 26 Mass. 26, 30 Am.
R ep . 646 ; B oar/er v. Husto n, 3 0 Grat. ( Va. ) 266, 32 Am. Rep .
673 ; Lo'Lcc v. L O'i('C, 40 Iowa 220.
None of these c a s e s are analogous to the one before us ;
but it must be conceded that there are cases which are d irec tl y
in point, and wh ich tend to s u p p o rt the instructions. C11 1111 i11g
lr am v. M itclu :/l, . ( Va . ) 4 R a n d . 1 89 ; B u tts v. Fra n c is, 4 Conn.
42-i. ; TFatso u v. T Va tso 11, 6 Conn. 334 ; H u tchins v. f oh 11so11, 1 2
Conn. 376 ; Sm ith v . L (l'W, 27 N . Car. ( 5 I red . L . ) 1 97 ; Joyner v .
Jl illc r, 5 5 �J iss. 2o8 : A b di v . Sim o 11, 49 M d . 3 1 8 : Gary v . State,
I 1 Tex . .:\pp. 527 ;Dash er v. Dash er, 4 7 G a . 320 ; Elder \' . Co::art,
59 G a . 1 99 ; f 0 1 1 cs v . Co m m ercial B a 1 1 k , G :'.\ I iss. ( 5 How . ) 43, 3 5
A m . Dec. 4 1 9. T h e Georgia c a s e s appear t o b e hasecl upon a
statute.
I f it were im p o r t a n t n o w to exam i n e the other cases
c r i t i c a l l y , some of them m i g h t perhaps he d i s t i n gu i s h e d , but t h e i r
tendency i s u n q u e s t i o n a b l y a s above stak<L
On t h e o t h e r h a n d . t h e ru l i ng of t h i s court i n G' ra11 \' . Kin d_\' ,
I t was
43 � I ich. 27<). i s d i stinctly a d v e rse to t h e i n s t ru ct i o n s .
t h e re held that t h e ret u rn o f a sheriff t o a w r i t o f r e p l e v i n , in
w h ich he cert i fi ed t h a t the p l a i n t i ff i n the su i t hacl n n t fi l ed a fo r t h 

com ing hond, was concl u s i v e u p o n
clmlc any s u c h bond h e i n g s e t up.

t h e p a r t i e s , a n d "· ould prc

T h i s case. w h i c h S l ' C l l l s t o

have heen ovcrlonkccl on t h e t r i a l . i s i n e n t i r e
Engl i s h a u t h o r i t i e s .

accorcl

.·f o o 11 \·111 0 1 1s, Lofft 372 : B c 1 1 t fry
_

w i t h the

,. .

!lore ,
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I Lev. 86; Find v. Pennington, Cro. Eliz. 872; Rex V. Ellcins,

4 Burr. 2129; Harrington v. Taylor, 15 East 378; Goubot V. De

(Irony, 2 Dowl. P. C. 86. But it is also in accord with the great

preponderance of authority in this country. In New York the

doctrine was strongly asserted in a case in which a constable had

served his own process, which the law of that state allowed. “The

constable’s return,” says the court, “is conclusive against the de-

fendant in the cause in which it is made. He cannot traverse the

truth of it by a plea in [*265] abatement or otherwise; but if it

•

be false, the defendant’s remedy is in an action against the con-

stable for a false return.” See Allen v. Martin, 10 \\/end. 300;

Boomer v. Laine, 10 W'end. 525. In Pennsylvania it was said

in an early case: “It is a well-settled principle, applicable to ev-

ery case, that credence is to be given to the sheriff’s return; so

much so, that there can be no averment against it in the same ac-

tion. A party may make an averment consistent with the sheriff's

return, or explanatory of its legal bearing and effect, where the

return is at large; but he cannot aver a matter directly at variance

with the facts stated in return, and contradictory to it, and show-
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ing it to be false. If a party be injured by the false return of the

sheriff, his remedy is by action on the case against the sheriff

who makes it.” Knowles v. Lord, 4 Whart. 500; s. c. 34 Am.

Dec. 525. Like decisions were made in Zion Church v. St. Peter's,

5 W. & S. 215; Diller v. Roberts, 13 S. & R. 60; and the doctrine

is recognized in Pan-son’s Appeal, 49 Penn. St. 195. It has also

been distinctly and strongly affirmed in Massachusetts cases.

Slayton v. Chester, 4 Mass. 478; Bott v. Burnell, 11 Mass. 163;

Winchell v. Stiles, 15 Mass. 230; Bean v. Parker, 17 Mass. 591 ;

Campbell v. Webster, 81 Mass. (15 Gray) 28 ;Dooley v. Wolcott,

86 Mass. (4 Allen) 406. In New Hampshire it is said: “As

between the parties, the return of the sheriff is conclusive upon

all matters material to be returned; and cannot be contradicted

by such parties or their privies, or by bail, endorsers, or others,

whose rights or liabilities are dependent upon the suit. The rem-

edy for a false return is by suit against the sheriff, and not by

defeating the proceedings in which such return is made." Bollcs

v. Bonwz, 45 N. H. 124, following Brown v. Davis, 9 N. H. 76;

Wciidcll v. Mugridgc, 19 N. H. 109; Angicr v. Ash, 26 N. H. 09:

./llrsser v. Bailey, 31 N. H. 9; Clongh v. Monroe, 34 N. H. 381.

To the same purport are the Kentucky cases. Trigg \". Lc1ei.r’s

l?.r'rs., 13 Ky. (3 Litt.) 129: Smith v. Hornlmck, 10 Ky. (3 A. K.

Marsh.) 379. In Vermont and Maine the cases in Massachusetts

·

l Lev. 86 ; Flud v. Peuliington, C ro . Eliz. 872 ; Rc:r v. Elkins,
4 Burr. 2 1 29 ; Harrington v. Taylor, 1 5 East 378 ; Goubot v. De
Cro 11y, 2 Dowl. P. C. 86. Ilut it i s also in accord with the great
preponderance of au th o r ity in this country. In New York the
doctrine was strongly asserted in a case in which a constable had
served his own process, which the law of that state allowed. "The
constable's return," says th e court, "is conclusive a gai n s t the de
fendant in the cause in which i t is made. He cannot traverse the
truth of i t by a plea in [ *265] abatement or ot he rwis e ; but if it
be false, the defendant's reme dy is in an action agai nst the con
stable for a false return . " See A llen v. Martin, IO \Vend . 300 ;
Boomer v. Lain e, 1 0 \Vend. 5 2 5 . In P enn sy lva nia it was said
in an early case : ''I t i s a well-settled principle, applicable to ev
ery case, that credence is to be given to the sheriff's return ; so
much so, that there can be no averment against it in the same ac
tion . A party may make an averment consi stent with the sheriff's
return, or explanatory of its lega l bearing and effect, where the
return is at large ; but he cannot aver a matter directly at variance
w ith the facts stated in return, and c ontra d i c tory to it, and show
ing it to be false. If a party be injured by the false retu rn of the
sheriff, his remedy is by actio n on the case aga in s t the sheriff
who makes it." K n o ides v. L ord, 4 Whart. 500 ; s. c. 3 4 Am.
Dec. 525. Like decisions were made in Zion Church v. St. Peter"s,
5 W. & S. 2 1 5 ; D iffer v. Roberts, 1 3 S. & R. 6o ; and the doctrine
is recognized in Paxson's Appeal, 49 Pe nn . St. i 95. I t has also
been distinctly an d s tro ngl y affirmed in lVIassachusetts cases.
Slayton v. Ch rster, 4 Mass. 478 ; B o tt v. B11niell, I I Mass. 1 63 ;
TYi11chcll v. Stiles, 1 5 Mass. 230 ; Bean v. Parker, 1 7 M a s s . 59 1 ;
Cam p b ell v. 1¥ebster, 8 1 Mass. ( 1 5 Gray ) 28 ;D ooley v. iVolcott,
86 Mass. ( 4 Allen ) 406. In New Hampshi re it is said : "As
between the parties, the return o f the sheriff i s conclusive upon
all matters material to be returned ; and cannot be contradicted
by such p a rtie s or thei r privies, or by bail , endorsers, or others,
whose rights or liabilities are dependent upon the suit. The rem
edy for a fal�e return is by snit against the sheriff, and not by
defeating the proceedings in which such retu rn is ma d e. " Bolles
v. Bowe n, 45 N. H. i 24, following Bro7.vn v. Dan's. 9 ?\. I I . 76 :
I-Vc11 dcll v. 1lf11gridge . 1 9 N. H. 1 09 ; A ngier v. A sh , 26 N . H. Q<) :
_Hesser v. Bailey•, 3 1 N . H . 9 ; Clo ugh v. M o n roe, 34 )J . H . 38 1 .
To the s a m e purport are the Kentucky cases. Trigg v . L CTc•is's
R.r 'rs. , 1 3 Ky. ( 3 Litt. ) 1 29 : Sm ith v. Hornback, I O Ky. (. � A. K .
l\larsh . ) 379. In Vermont ancl M a i n e th e cases in 1\ f a ssaclmsetts
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have been followed with approval. Eastman v. Curtis, 4 Vt. 616;

Swift v. Cobb, 10 Vt. 282; [*266] Wood v. Deane, 20 Vt. 612;

Stratton v. Lyons, 53 V t. 130; Gilson v. Parkhurst, 53 Vt. 384;

Stinson v. Snow, 10 Me. 263; Fairﬁeld v. Paine, 23 Me. 498, 41

Am. Dec. 357. The decisions in Indiana are to the same effect.

Rotecll v. Klein, 44 Ind. 290; Splahn v. Gillespie, 48 Ind. 397;

Stockton v. Stockton, 59 Ind. 574; Clark v. Shaw, 79 Ind. 164.

So are those in North Carolina, Arkansas, Minnesota, and Ne-

braska. Hunter V. Kirk, II N. Car. (4 Hawks) 277; Rose v.

Ford, 2 Ark. 26; Tnllis v. Brawley, 3 Minn. 277, Gil. 195; John-

son v. Jones, 2 Neb. I26. In Illinois the English rule has been

recognized: Fitzgerald v. Kimball, 86 I11. 396; though it is said

some exceptions are made to it in the furtherance of justice in

that state. Ryan v. Lander, 89 Ill. 554. VVhat the exceptions

are is not pointed out in that case; but in the subsequent case of

Hunter v. Stonebnrner, 92 Ill. 75, 79, we have the following state-

ment as the result of prior decisions: “It is in rare cases only,

that the return of the ofﬁcer can becontradicted, except in a direct

proceeding by suit against the oﬂicer for a false return. In all

other cases, almost without an exception, the return is held to be
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conclusive. An exception to the rule is, where some other por-

tion of the record in the same case contradicts the return, but it

cannot be done by evidence dehors the record.”

These citations are suﬁicient, and more than sufﬁcient, to

justify the previous ruling by this court. It follows that the in-

struction complained of was erroneous, and it must be reversed

with costs and a new trial ordered.

Graves, C J., and Sherwood, ]., concurred.

Campbell, 1., dissenting. As I understand the controversy

in this case, the dispute was not whether the constable took the

property, but whether the taking was not by process designed by

the parties as a mere pretext for getting possession, and not for

any legitimate purpose. The case is one of abuse of process for

illegal purposes, in which it was claimed, and the jury must have

found, that Michels was active throughout as connected with the

constable. I do not [*267] understand that a fraudulent use of

process to get possession of property, and for no other purpose

is, under any circumstances, a justiﬁcation to any person con-
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have been followed with approval. Eastman v. Curtis, 4 Vt. 6 1 6 ;
v. Cobb, IO Vt. 282 ; [ * 266] Wood v. Doane, 20 Vt. 6 1 2 ;
Strattou v. Lyons, 53 V t. 1 30 ; Gilso1i v. Parkhurst, 5 3 Vt. 384 ;
Stillson v. Snow, 1 0 l\Ie. 263 ; Fairfield v. Paine, 23 Me. 498, 4 1
Am. Dec. 357. The decisions i n Indiana are t o the same effect.
Ro"ti.'cll v. Klein, 44 Ind. 290 ; SplaJm v. Gillespie, 48 Ind. 397 ;
Stockton v. Stockton, 59 Ind. 574 ; Clarrk v. Shaw, 79 Ind. 1 64.
So are those in North Carolina, Arkansas, Minnesota, and Ne
bra�ka. Hunter v . Kirk, 1 1 N. Car. (4 Hawks) 277 ; Rose v .
F ord, 2 Ark . 26 ; Tullis v. Bra'idey, 3 M inn. 277, Gil. 195 ; Joh n 
son v. Jones, 2 Neb. 1 26. In I llinois the English rule has been
recognized : Fit.=gcrald v. Kimball, 86 Ill. 396 ; though it is said
some exceptions are made to it in the fu rtherance of justice in
that state. Ryan v. Lander, 89 Ill. 554. What the exceptions
are is not pointed out in that case ; but in the subsequent case of
H 1111 ter v. Stonebunzcr, 92 Ill. 75, 79, we have the following state
ment as the result of prior decisions : "It is in rare cases only,
that the return of the officer can be.contradicted, except in a direct
proceeding by suit against the officer for a false return. In all
other cases, almost without an exception, the return is held to be
conclusive. An exception to the rule is, where some other por
tion of the record in the same case contradicts the retu rn, but it
cannot be done by evidence dehors the record."
These citations are sufficient, and more than sufficient, to
j ustify the previous ruling by this court. It follows that the in
struction complained of was erroneous, and it must be reversed
with costs and a new trial ordered.
,')'wift

cerned in the fraud. I think the court committed no error, and

that the judgment should be affirmed.

Grai!es, C.J., and Shcru.JOod,

1.,

concurred.

Campbell, !., di ssenting. As I understand the controversy
in this case, the dispute was not whether the constable took the
prope rty, but whether the taking was not by process designed by
the parties as a mere pretext for getting possession , and not for
any legitimate purpose. The case is one o f abuse of process for
illegal purposes, in which it was claimed, and the jury must have
found, that l\.fichels was active throughout as connected with the
con stable. I do not [ *267 ) understand that a fraudulent use of
process to get possession of property, and for no other purpose
is, under any circum stances, a j u stification to any person con
cerned in the fraud. I think the cou rt committed no error, aml
that the j udgment should be affirmed.
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FERGUSON v. CRA“/FORD, in N. Y. Ct. of App., 1877—7o N. Y. 253.

26 Am. Rep. 589.

Foreclosure proceeding by Orson J. Ferguson against

Stephen H. Crawford and others. From a judgment of the gen-

eral term affirming a judgment in favor of defendants entered on

trial at the special term plaintiff appeals.

RAPALLO, J. This action was brought to foreclose a mort-

gage, held by the plaintiff, on certain real estate in the county of

Westchester. One of the defences was, that the rights of the

plaintiff, as mortgagee, had been barred by a judgment of fore-

closure of a mortgage prior to his, in favor of one McFarquahar,

covering the same premises, under which judgment the premises

had been sold to the defendant [*255] Horton. It was alleged

in the answer that the plaintiff was a defendant in the McFarqua-

har action, in which the judgment had been rendered, and ap-
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peared therein, by John W’. Mills, as his attorney, but did not put

in any answer.

On the trial of the present. action, the defendants, in support

of this defense, put in evidence the judgment-roll in the last-men-

tioned action, which roll contained a notice of appearance for the

present plaintiff, and a consent that judgment be entered, pur-

porting to be signed by Mills. The judgment was entered by

default for want of an answer, and on this consent, and recited

that the summons had been served on the defendants therein, and

that none of them had appeared, except the present plaintiff, by

John \V. Mills, his attorney, and some others named in the judg-

ment. _

Thereupon the plaintiff called Mills as a witness, and offered

to prove by him, Ist. That the signature to the notice of appear-

ance and consent was a forgery; 2d. That Mills was never an-

thorized to appear for the plaintiff; and 3d. That he never did

appear for him.

No proof of service of the summons on the plaintiff is at-

tached to or contained in that judgment-roll, and it appears to

be conceded on the present argument, as matter of fact, that no

such service was made. The defendants rely wholly upon the

effect of the recital in the judgment and the notice of appearance

contained in the judgment-roll, and claim that in a collateral ac-

tion these import absolute verity and cannot be contradicted by

extrinsic evidence.

They also claim that the case of Rrorun \'. .\'1'r/1a/s. 42 N. Y.

26. is decisive of this case. There a judgment had been recov-

CRAWFORD, in N . Y. Ct. of App., 1877-70 N. Y. 253,
26 Am. Rep. 589.

Foreclosure proceeding by Orson J. Ferguson against
Stephen H. Craw ford and others. From a j udgment of the gen
eral term affirming a j udgment in favor of defendants entered on
trial at the special term plaintiff appeals.
R APALLO,

J. This action was brought to foreclose a mort
gage, held b y the plaintiff, on certain real estate in the county of
\Vestchester. One of the de fences was, that the rights of the
plaintiff, as mortgagee, had been barred by a j u dgm e n t of fore
closure of a mortgage prior to his, in favor of one McFarquahar,
covering the same premises, under wh ich j u dgm en t the pr r m is e s
had been sold to the defendant [ *255 ] Horton. It was alleged
in the answer that the plaintiff was a defendant in the :rvicFar q ua
har action , in which the j udgment had been rendered, and ap
peared therein , by John vV. Mills, as his attorney, but did not p ut
m any answer.
On the trial o f the present. action , the defendants, in su pport
o f t h i s defense, put i n evidence the j udg m e n t- ro l l in the last-men
t io n e d act ion , which roll con t ai ned a notice of appearance for the
present pl aint i ff , and a con sent that j u d gm e nt be enterctl, pur
p o rt i n g to be s i g n e d by l\Iills.
The j u d gm e nt was entert>cl by
default for want of an answer, and on this con sent, and rec ited
that the summons ha<l been served on the defendants there i n , a n cl
that none of them had a ppe a r e d , except the present pla in t i ff , by
Joh n \V. l\ T ills, h i s attorney, and some others named in th e j u dg 
ment.
T h e r e u p o n t h e plai n t i ff cal l e d ).J i l l s as a witness, and offered
t o p rove b)· him, 1 s t. That t h e signature to the notice o f appear
ance and con sent was a forgery ; 2d. That :\lills was newr a u 
thorized to a p p e a r for the p l a i n t i ff ; and 3 d . That h e never d i d
appea r fo r h i m .
K o pro o f o f se rv i c e of the s u m mon s on t h e p l a i n t i ff i s at
tached to or contained in that j u dgmen t- m l ! , and it a p p e a r s to
b e C< 1 1 1 ccdcd on the present a r g u m e n t , a s m a t t e r of fac t . t ! 1 a t no
such s e r v i c e was m a d e . The d e fen d ant s rely wholly upon the
e ffe c t o f the reci tal i n the j u d g m e n t aml the n o t i c e o f a p p e a ra n c e
rnn t a i n c d i n t h e j 11dgmcnt-roll, a n d c l a i m t h a t in a cnl btcral a c 
t i on t h e <:. c i m p o r t a bsol u t e verity and c a n n ot he contra d i c t e d by
e x t r i n s i c c\' i d cn c c .

They abn claim t h a t the case o f R rO-:\/l \ ' \'ich nls . ..f 2 :\ . Y.
:20. i s d ('c i s i ve of t h i s c a s e . T h e re a j tH l g- rn e n t h a d b e e n l"l' C P V .
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ered against a defendant who had not been served with process,

but for whom an attorney had appeared without authority, and

it was held by this court that the judgment could not be attacked

on that ground for want of jurisdiction in a collateral proceeding.

That decision does not reach the present case. It is not

founded upon any doctrine which precludes a party from showing,

as matter of fact, that he was never brought before [*256] the

court, or appeared in it, but is based upon a long line of authority,

wlrich holds that when an attorney of the court appears for a party

his appearance is recognized and his authority will be presumed

to the extent, at least, of giving validity to the proceeding. That

he is an ofﬁcer of the court, amenable to it for misconduct, and to

any party for whom he assumes to act without authority, for all

damages occasioned by such action, and for reasons of public pol-

icy the court holds the appearance good, leaving the aggrieved

party to his action for damages against the attorney, granting’

relief against the judgment, only in a direct application, and in

case the attorney is shown to be irresponsible. Danton v. Noyes,

6 Johns. 296. This, however, is an entirely different case. The

offer was not merely to show that the attorney was not authorized
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to appear, but that he did not in fact appear, and that the pre-

tended appearance was a forgery. '

None of the principles upon which the decisions in Danton v.

1-\'0_ves, and Brown v. Nichols rest, can be applied to such a case.

There is no act of any officer of the court which public policy

requires should be recognized. There is no party against whom

the innocent defendant can have redress. He is sought to be held

bound by a judgment when he was never personally summoned or

had notice of the proceeding, which result has been frequently

declared to be contrary to the ﬁrst principles of justice, and this is

sought to be accomplished by means of a judgment entered upon

forged papers. No principle of public policy requires or sanctions

sustaining such a judgment. The only difficulty in the case arises

upon the objection that the evidence offered tends to contradict

the record, and from the adjudications [?] which attach to the

judgment of a court of general jurisdiction, a conclusive presump-

tion of jurisdiction over the parties, which cannot be contradicted

except by matter appearing on the face of the record itself.

It is an elementary principle recognized in all the cases that,

to give binding effect to a judgment of any court, whether of gen-

eral or limited jurisdiction, it is essential that [*257] the court

should have jurisdiction of the person as well as the subject-mat-

ered against a defendant who had not been served with process,
but for whom an attorney had appeared w ithou t authority, and
it was held by this court that the j udgment could not be attacked
on that ground for want of j urisdiction in a collateral proceeding.
That decision does not reach the present case. It is not
founded upon any doctrine which precludes a party from showing,
as matter of fact, that he was never brought before [*256] the
court, or appeared in it, but is based upon a long line of authority,
which holds that when an attorney of the court appears for a party
his appearance is recognized and his authority will be presumed
to the extent, at least, of giving validity to the proceedil)g. That
he is an officer of the court, amenable to it for misconduct, and to
any party for whom he assumes to act without authority, for all
damages occasioned by such action, and for reasons of public pol
icy the court holds the appearance good, leaving the aggrieved
party to his action for damages against the attorney, granting
relief against the j udgment, only in a direct application, and in
case the attorney is sho wn to be irresponsible. Denton v. ]'/ O)!es,
6 Johns. 296. This, however, is an entirely diff e rent case. The
offer was not merely to sho w that the attorney was not authorized
to appear, but that he did not in fact appear, and that the pre
tended appearance was a forgery.
Kone of the principles upon which the decisions in Dell f o n v.
X o-::.·es, and Bro·wn v. N ichols rest, can be applied to such a case.
There is no act of any officer of the court which public poliq
requires should be recognized. There is no party against whom
the innocent defendant can have redress. He is sought to be held
bound by a j udgment when he was never pe r s o n a l l y summoned o r
had notice o f the proceeding, which resu lt has been f r� q ue nt l y
declared to be contrary to the first principles of j u s t ic e , and this i s
sought t o b e accomplished by means of a j u d gm e n t entered upon
forge d papers. No principle of public policy re q u i re s or sanctions
s u st a in ing such a j udgment.
The only difficulty in the case arises
upon the . ob j ec t i o n that the e v id e n ce offered tends to cont radict
the record , and from the ad j u d ications [ ?] which attach to the
j ud gm en t of a court of genera l j ur i sd iction, a concl usive pr<>sump
tion o f j u r i s d i c t i o n over the parties, wh ich c annot be c o n t ra dic t e d
except by matter appea ring on the face of the reco rd itsel f .
I t i s an e l e ment a ry pri n c ip l e recog-n izccl in a l l t h e c a � c s t h a t ,
to give binding effect to a j udgment of a n y court, whether o f gen
era l or l im ited j u risdiction, it is e s s en t i a l that [ •:< 2 5 7 ] the court
should have j urisdiction of the person as well as t h e subj ect-mat-
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ter, and that the want of jurisdiction over either may always be set

up against a judgment when sought to be enforced, or any beneﬁt

is claimed under it. There is no difference of opinion as to this

general rule, but the point of difficulty is as to the manner in which

this want of jurisdiction must be made to appear, in the case of a

judgment of a domestic court of general jurisdiction, acting in the

exercise of its general powers, when it comes in question in a col-

lateral action: Whether, when the record is silent as to the steps

taken to bring the parties into court, it may be proved by evidence

that they were not legally summoned and did not appear; or

whether, when the record recites that they were summoned or

appeared, such recitals may be contradicted by extrinsic evidence;

or whether the jurisdiction over the person and subject-matter is

a presumption of law, which cannot be contradicted, unless it

appears on the face of the record itself that there was a want of

such jurisdiction, as in cases where the record shows that the

service of process was by publication or some other method than

personal.

On these points there has been as much diversity of opinion,

especially between the courts of this state and those of other states,
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as upon any general question which can be mentioned, although

there has as yet been no authoritative adjudication in this state on

the subject. It is well settled by our own decisions, that in the

case of a judgment of a court of general jurisdiction of a sister

state, although it is entitled to the beneﬁt of the presumption of

jurisdiction which exists in favor of a judgment of one of our own

courts, yet the want of jurisdiction may be shown by extrinsic evi-

dence, and that even a recital in the judgment record that the

defendant was served with process, or appeared by attorney, or of

any other jurisdictional fact, is not conclusive, but may be con-

tradicted by extrinsic evidence. Borden v. Fin-I1_, I5 johns. I21;

Starbuck v. Murray, 5 VVend. I48; Slnmzzca_v v. Stillnzan, 6 \Vend.

447;Krrr v. Kerr, 41 N. Y. 272; Hoffman. v. Hoﬁfntan, 46 N

Y. 30. [*258] .

And the same rule prevails in some of the other states in re-

gard to the judgments of courts of sister states. Although some

have held, even in regard to such a judgment, that if the record

contains recitals showing jurisdiction. they cannot be contradicted.

Field v. Gibbs, I Peters C. C. R., [Fed. Cas. No. 4,766]; Rob-

erts \'. Caldwell, 35 Ky. (5 Dana) 512; Erecr v. Coﬁin, 55 Mass.

(I Cush.) 23; Ratlzbonc v. Terry, I R. I. 73; Shdton v. Tiﬂin, 6

How. (U. S.) I63, I86.
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ter, and that the want of j urisdiction over either may always be set
up against a j udgment when sought to be enforced, or any benefit
is claimed under it. There is no difference o f opinion as to this
general rule, but the point of difficulty is as to the manner in which
this want of j urisdiction must be made to appear, in the case of a
j udgment of a domestic court of general j u risdiction, acting in the
exercise of its general powers, when it comes in question in a col
lateral action : Whether, when the record is silent as to the steps
taken to bring the parties into court, it may be proved by evidence
that they were not legally summoned and did not appear ; or
whether, when the record recites that they were summoned or
appeared , such recitals may be contradicted by extrinsic evidence :
or whether the jurisdiction over the person and subj ect-matter is
a presumption of law, which cannot be contradicted, unless it
appears on the face of the record itsel f that there was a want of
such j u risdiction , as in cases where the record shows that the
service of process was by publication or some other method than
personal.
On these points there has been as much diversity of opinion,
especially between the courts of this state and those of other states,
as upon any general question which can be mentioned , although
there has as yet been no authoritative adjudication in this state on
the subj ect. It is well settled by our own decisions, that in the
case of a j udgment of a court of general j urisdiction of a sister
state, although it is entitled to the benefit of the presumption of
jurisd iction which exists in favor of a J udgment of one of our own
cou rts, yet the want of j urisdiction may be shown by extrinsic evi
dence, and that even a recital in the j udgment record that the
defendant was served with process, or appeared by attornev, or of
any other j u risdictional fact, is not conclusive, but may be con
tradicted by extrinsic evidence. Borden \'. Fitch , 1 5 Johns. 1 2 1 ;
Starb uck v. Mu rray, 5 \Vend . 1 48 ; S/rn m '<m)' v. Stil/111a11, 6 \Vend.
4--1-7 :Kerr v. Kerr, 4 1 N. Y. 272 ; H o ffman v. Ho ffman, 46 N
Y. 30. [*258]
And the same rule prevails in some of the other states in re
garcl to the j udgments of courts of sister states. Although some
have held , even in regard to such a j udgment, that if the record
con t a i n s recitals sho wing j u risdiction . they cannot be con t r:ul icted.
Field v . G ibbs. I Peters C. C. R., [ Fed . Cas. No. 4,766 ] ; Rob
e rts v. Cald1(•ell, 3 5 Ky. ( S Dan;i ) 5 1 2 ; En•cr v. Co ffin, 55 1\Iass.
( I Cus h . ) 23 ; Rath b o n e v. Terry, I R. I. 73 ; Shrlto11 v . Tiffin . 6
How. ( U. S . ) 1 63, 186.
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After considerable research, I have been unable to ﬁnd a sin-

gle authoritative adjudication, in this or any other state, deciding

that in the case of a domestic judgment of a court of general juris-

diction, want of jurisdiction over the person may be shown by

extrinsic evidence, while there are a great number of adjudications

in neighboring states, holding that. in the case of such judgments,

parties and privies are estopped in collateral actions to deny the

jurisdiction of the court over the person as well as the subject-

matter, unless it appear on the face of the record that the court had

not acquired jurisdiction; and that in such cases there is a conclu-

sive presumption of law that jurisdiction was acquired bv service

of process or the appearance of the party. The cases are very

numerous, but the citation of a few of them will suffice.

In Cook V. Darling, 18 Pick. 393, in an action of debt on a

domestic judgment, the defendant pleaded that, at the time of the

supposed service upon him of the writ in the original action, he

was not an inhabitant of the state of Massachusetts; that he had

no notice of the action, and did not appear therein.

This plea was held bad on demurrer, on the ground that the

judgment could not be impeached collaterally. In Granger v.
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Clarke, 22 Maine 128, also an action on a judgment, the plea was

the same, with the addition that the judgment had been obtained

by fraud ; but it was held to constitute no defense. Coit v. Haven,

30 Conn. 190, was a scire facias on a judgment, and the defend-

ant pleaded that the writ in the original action was never served

upon him, etc.; and the [*259] court held, in an elaborate opinion,

that a judgment of a domestic court of general jurisdiction could

not be attacked collaterally, unless the want of jurisdiction ap-

peared upon the face of the record, and that jurisdictional facts.

such as the service of the writ and the like, were conclusively pre-

sumed in favor of such a judgment, unless the record showed the

contrary, although this rule did not apply to foreign judgments, or

judgments of the courts of sister states, or to domestic judgments

of inferior courts, and that the only remedy in such a case was by

writ of error or application to a court of equity.

The same rule is held in Penobscot R. R. Co. V. Weeks, 52

Maine 456; Wingate V. Ha_vzvood, 40 N. H. 437; Clark V. Bryan.

16 Md. 171; Cullen V. Ellison, I3 Ohio St. 446; Horncr v. Doe,

I Ind. 131; Wright v. Marsh, 2 G. Greene (Iowa) 94 ;Prince v.

Gr-iﬂin, 16 Iowa 552, and in numerous other cases which are

referred to in the case of Hahn v. Kelly, 34 Cal 391, which adopts

A fter considerable research, I have been unable t o fi n d a sin
gle authoritative adj udication, in this or any other state, c!eciding
that in the case of a domestic j udgment of a court of general j uris
diction , want of j urisdiction over the person may be shown hy
extrinsic evidence, while there are a great number of adj udications
in neighboring states, holding thaL in the case of such j udgments,
parties and privies are cstopped in collateral actions to r! eny the
j urisdiction of the court over the person as well as the subj�ct
mattcr, unles5 it appear on the face of the record that the court had
not acqu ired j urisdiction ; and that in such cases there is a conclu
sive presumption of law that j u risdiction was acqui red bv service
of process or the appearance of the party. The cases are very
numerou s, but the citation of a few of them will suffice.
In Cook v. D a rling, 18 Pick. 393 , in an action of debt on a
domestic j udgment, the defendant pleaded that, at the time of the
supposed service upon him of the \\Tit in the original action , he
was not an in habitant of the state of Massachusetts ; that he had
no notice of the action, and did not appear therein.
This plea was held bad on demurrer, on the ground that the
j udgment could not be impeached collaterally. In G ranger v.
Clarke, 22 1\laine 1 28, also an action on a j udgment, the plea was
the same, with the addition that the judgment had been obtained
by fraud ; but it was held to constit�1te no defen se. Co it v. llm:c11,
30 Conn . 1 90, was a scire facias on a j udgment, and the defend
ant pleaded that the writ in the original action was never served
upon him, etc. ; and the [ *259] court held, in an elaborate opinion ,
that a j udgment of a domestic court of general j urisd iction could
not be attacked collaterally, unless the want of j urisdiction ap
peared upon the face of the record, and that j urisdictional facts.
such as the service of the writ and the like, were conclusiYely pre
sumed in favor of such a j udgment, unless the record showed the
contrary, although this rule did not apply to foreign j udgments, or
j udgments of the courts of si ster states, or to domestic j udgments
of inferior courts, and that the only remedy in such a case was by
writ of error or application to a court of equ ity.
The same rule is held in Penobscot R. R. Co . v. TY fcks, 52
1'-faine 456 ; Wingate v. H a)'4i.'O od, 40 N. H. 437 ; Clark v. Br,,•an .
1 6 l\:[d. 1 7 1 ; Callen v . Ellison, 1 3 Ohio S t . 446 ; Horner v . Doe ,
1 Ind. 1 3 1 ; TVright v �!arslt, 2 G. Greene ( Iowa ) 94 ;Pri11 cc v.
Griffin . 1 6 Iowa 5 52, and in numerous other cases which are
referred to in the case of Halm v. Kelly, 34 Cal 39 1 , which adopts
.
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the same rule and contains a full and instructive discussion of the

question.

There are many cases in other states, and in the courts of the

United States, containing expressions general in their character,

which would seem to sanction the doctrine that a want of jurisdic-

tion over the person or subject-matter may in all cases be shown

by extrinsic evidence, and they are sometimes cited as authorities

to that effect. Elliott v. Picrsol, 26 U. S. (1 Peters) 328, 340;

Holliiigsworlh v. Barbour, 29 U. S. (4 Peters) 466; Hickey v.

Stewart, 44 U. S. (3 How.) 750; Shrir/or v. Lynn, 43 U. S. (2

How.) 43; Williamson v. Berry, 49 U. S. (8 How.) 495; some v.

Ball, same 566; Enos v. Smith, 15 Miss. (7 Sm. & M.) 85; Camp-

bell v. Brown, 7 Miss. (6 How.) 106; Shaefer v. Gates, 41 Ky.

(2 B. Mon.) 453; Wilcox v. Jackson, 38 U. S. (13 Peters) 498;

Miller v. Ewing, 16 Miss. (8 Sm. & M.) 421, and numerous other

cases not cited. But an examination of these cases discloses that

they all relate either to judgments of inferior courts, or courts of

limited jurisdiction, or courts of general jurisdiction acting in the

exercise of special statutory powers, which proceedings stand on

the [*26o] same footing with those of courts of limited and in-
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ferior jurisdiction (3 N. Y. 511), or courts of sister states, or to

cases where the want of jurisdiction, appeared on the face of the

record, or to cases of direct proceedings to reverse or set aside the

judgment. I have not found one which adjudicated the point now

under consideration, otherwise than those to which I have re-

ferred. There are some cases which hold that the want of author-

ity of an attorney to appear may be shown by extrinsic evidence,

although the record states that an attorney appeared for the party,

but those are placed expressly on the ground that such evidence

does not contradict the record. Bodurtha V. Goodrich, 69 Mass.

(3 Gray) 508', Shelton v. Tiﬂin, 47 U. S. (6 How.) 163. 186;

Harris v. Ilardcnzan, 55 U. S. (14 How.) 334, 340. Those cases

are. however, in conﬂict with the decision of this court, in Brown

\'. .\'irhol.r, 42 N. Y. 26. and in many other cases.

The learned anuotators of Smith's Leading Cases, Hare &

Wallace. 1 Smith L. Cases, vol. 1, p. 842 (marg.) sum the matter

up by saying: “\\"hate\'er the rule may be where the record is

silent. it would seem clearly and conclusively established by a

weight of authority too great for opposition, unless on the ground

of local and peculiar law, that no one can contradict that which the

record actually avers. and that a recital of notice or appearance. or

a return of service by the sheriff in the record of a domestic court

the same rule and contains a full and instructive discussion of the
q uestion.

There are many cases in other states, and in the courts of the
United States, containing expressions general in their character,
which would seem to sanction the doctrine that a want of j urisdic
tion over the person or subj ect-matter may in all cases be shown
by extrinsic evidence, and they are sometimes cited as authorities
to that eff ect. Elliott v. Piersol, 26 U. S. ( I Peters ) 328, 340 ;
Holli11gs·worth v. Barbo l4r, 29 U. S . (4 Peters ) 466 ; Hic k e v v.
Steivart, 44 U. S. ( 3 How . ) 750 ; Shriver v. L3•nn, 43 U. S� ( 2
How . ) 43 ; Williamso1t v. Berry, 49 U . S. ( 8 How . ) 495 ; sam e v.
Ball, same 566 ; Enos v. Smith, 1 5 Miss. ( 7 Sm. & M . ) 85 : Camp
bell v. Bro'i.r.m, 7 Mis s . ( 6 How. ) I06 ; Shaefer v. G ates, 4 1 Ky.
( 2 B. Mon . ) 453 ; Wilcox v. Jackson, 38 U. S . ( 1 3 Peters ) 498 ;
Mt'lle r v. Ewing, 16 Miss. ( 8 Sm. & M . ) 42 1 , and numerous other
cases not cited. But an examination of these cases discloses that
t h ey all relate either to j udgments of inferior courts, or courts of
l i m i t ed j uri s d iction, or courts of gen eral j urisdiction acting in the
e x erc is e of s p ec ial statutory powers, which p roc ee d ings stand on
the [ *260 ] same footing with those of courts of limited and in
ferior jurisdiction ( 3 N . Y. 5 1 1 ) , or courts of sist er states, or to
cases where the want of j u risdiction. appeared on t he face of the
record , or to cases of di rect proceedings to reverse or set aside t he
j u d gme n t . I have not found one which a d j ud icated the poi n t now
under considerat ion , otherwise than those to which I have re
f erred . There are some cases which hold that the want of author
ity of an a t tor n ey to appear may be shown by e x t r i nsi c evidence,
a l t h o u gh the record s t a t e s that an attorney appeared for the party,
but those are placed e x p re s s l y on the ground that such evidence
docs not c o nt r a di c t the r eco rd . Bodu rtlz a v. Goodrich, 6<) Mass.
( 3 Gray ) 5o8 ; Sliclto11 v . Tifli.11, 47 U . S . (6 How . ) 1 63 . 1 86 ;
Harris v. J/a rdc111a11, 55 U. S . ( 1 4 How. ) 33..i., 340. Those cases
are, ho \\·ever, in confl ict with the dec i s ion of t h i s court, in Brown
\' . .\ iclz o ls, 4 2 ;\. Y. 26, and in many other cases.
The learned annotators of S m i t h ' s Leading Cases, H a re &
\ \" allace, I S m ith L. C a s e s , vol . r , p. 8.p ( marg. ) su m the matter
tt p hy say i n g : ' ' \V hatevcr the rule may be where the record is
� i k n t . i t w o u l d s e e m clearly and con clusi\·ely establisher! by a
\\" e i g h t o f au thority too g r e at for opposition , unless on the � ro 1 1 n d
o f local and pec u l i a r l a w , t h a t no on e c a n con t radict that w h i c h the
renml actually avers. and that a rec i t a l o f notice o r appearance, or
a re t u rn

of .;cn·ice hy t h e s h e r i ff i n t h e record o f a domestic court
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of general jurisdiction, is absolutely conclusive and cannot be dis-

proved by extrinsic evidence.”

It is quite remarkable, however, that notwithstanding the for-

midable array of authority in its favor, the courts of this state have

never sustained this doctrine by any adjudication, but on the con-

trary the great weight of judicial opinion, and the views of some

of our most distinguished jurists, are directly opposed to it.

As has been already stated, our courts have settled by adjudi-

cation in regard to judgments of sister states, that the question

of jurisdiction may be inquired into, and a want of jurisdiction

over the person shown by evidence, [*a6I] and have further de-

cided (in opposition to the holding of courts of some of the other

states) that this may be done, even if it involves the contradiction

of a recital in the judgment record. In stating the reasons for this

conclusion, our courts have founded it on general principles, quite

as applicable to domestic judgments as to others, and save in one

case, Kerr v. Kerr, 41 N. Y. 272, have in their opinions made

no discrimination between them. Borden v. Fitch, 15 Johns. 121 ;

Starbnck v. M nrray, 5 \\/'end. 148; Noyes v. Butler, 6 Barb. 613,

and cases cited.
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When we come to consider the effect of these authorities, it

is difficult to ﬁnd any solid ground upon which to rest a distinc-

tion between domestic judgments and judgments of sister states

in regard to this question, for under the provision of the consti-

tution of the United States, which requires that full faith and

credit shall be given in each state to the public acts, records and

judicial proceedings of every other state, it is now well settled that

when a judgment of a court of a sister state is duly proved in a

court of this state, it is entitled here to all the effect to which it is

entitled in the courts of the state where rendered. If conclusive

there it is equally conclusive in all the states of the union; and

whatever pleas would be good to a suit thereon in the state where

rendered, none others can he pleaded in any court in the United

States. Hamfton v. ll'[(‘COIl1lL’l, 16 U. S. (3 Wheaton) 234; Story

Com. on Cons, § 183; Mills v. Dnryce, II U. S. (7 Cranch) 481.

In holding, therefore, that a defense that the party was not

served and did not appear, although the record stated that he did,

was good, our courts must have held that such is the law of this

state and the conunon law, and, consequently, that in the absence

of proof of any special law to the contrary in the state where the

judgment was rendered, it must be presumed to be also the law of

that state. The judgments of our courts can stand on no other
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of general j u risd iction, is absolutely conclusive and cannot be dis
proved by extrinsic evidence. "
I t is quite remarkable, however, that not\...· ithstanding the for
midable array of authority in its favor, the courts of this state have
never sustained this doctrine by any adjudicat ion, but on the con
trary the great weight of j udicial opinion, and the views of some
of our most di stinguished j urists, are directly opposed to it.
As has been already stated, our courts have settled by adj udi
cation in regard to j udgments of sister states, that the question
of j urisdiction may be inquired into, and a want of j urisdiction
over the person shown by evidence, [*26 1 ] and have further de
cided ( in opposition to the holding of courts of some of the other
states ) that this may be done, even if it involves the contradiction
of a recital in the j udgment record . In stating the reasons for thio;
conclusion , our courts have founded it on general principles, quite
as applicable to domestic j udgments as to others, and save in one
case, Kerr v. Kerr, 4 r N . Y. 272, have in their opinions made
no discrimination between them. B o rden v. Fitch, 15 Johns. 1 2 1 ;
Starb uck v. Af u rray, 5 \Vend. 148 ; N O)'es v. B utler, 6 Barb. 6 1 3 ,
a n d cases cited.
vVhen we come to consider the effect of these authorities, it
is difficult to find any solid ground upon which to rest a di stinc
t ion between domestic j udgments and j udgments of sister states
in regard to this question, for under the provision of the consti
tution of the lJnited States, which requires that full faith and
credit shall he given in each state to the public acts, records and
j udicial proceedings of every other state, it is now well settled that
when a j udgment of a court of a sister state is duly proved in a
cou rt o f this state, it is entitled here to all the effect to which it i s
entitled in the courts of the state where rendered. I f conclusive
there it is equally conclusive in all the states of the union ; and
whatever pleas would be good to a suit thereon in the state where
rendered, none others can be pleaded in any court in the United
States. Hampto n v. Jlf cC0 1 1 n el, 16 U. S. ( 3 \Vheaton ) 234 ; Story
Com. on Cons., § 1 83 ; 1111'/ls v. D u ryee, 1 1 U. S . ( 7 Cranch ) 48 r .
I n holdi ng, therefore, that a defense that the party was not
served and did not appear, although the record stated that he did,
\vas good , our courts must have held that such is the law o f this
state and the con� mon law, and, con sequently, that in the absence
of p roo f o f any special law to the co ntrary in the state where the
j udgmen t was rendere d , it m u s t be presumed to he a l so the law of
that state. The j udgments of our cou rts can stand on no other
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ogical basis. The distinction which is made in almost all the other

states of the union between the effect of domestic judgments and

judgments [*262] of sister states, in regard to the conclusiveness

of the presumption of jurisdiction over the person, is sought to be

explained, by saying that in regard to domestic judgments the

party aggrieved can obtain relief by application to the court in

which the judgment was rendered, or by writ of error, whereas in

the case of a judgment rendered against him in another state he

would be obliged to go into a foreign jurisdiction for redress,

which would be a manifestly inadequate protection; and therefore

-the constitution may be construed so as to apply only where the

persons affected by the judgment were within the operation of the

proceeding. This explanation, however, does not remove the dith-

culty in making the distinction, for if there is a conclusive pre-

sumption that there was jurisdiction, that presumption must exist

in one case as well as in the other. The question whether or not

the party is estopped, cannot be made to depend upon the greater

inconvenience of getting rid of the estoppel in one case than in

another. .

But aside from this observation as to the effect of the authori-

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:43 GMT / http://hdl.handle.net/2027/mdp.35112105235297
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

ties, an examination of them shows that our courts did in fact pro-

ceed upon a ground common to both classes of judgments. The

reasons are fully stated in the case of Starbuck v. Murray, 5

VV end. 148. In that case, which was an action upon a Massachu-

setts judgment, the defendant pleaded that no process was served

on him in the suit in which the judgment sued on was rendered,

and that he never appeared therein in person or by attorney, and

this plea was held good, notwithstanding that the record of the

judgment stated that the defendant appeared to the suit. Marcy,

_I., in delivering the opinion of the court, and referring to the argu-

ment that the defendant was estopped from asserting anything

against the allegation of his appearance contained in the record.

says: “It appears to me that this proposition assumes the very

fact to be established, which is the only question in issue. For

what purpose does the defendant question the jurisdiction of the

court? Solely to show that its proceedings and judgments are

void, and therefore the supposed record is not [*263] in truth a

record. If the defendant had not proper notice of, and did not

appear to, the original action, all the state courts, with one excep-

tion, agree in opinion that the paper introduced, as to him, is no

record. But if he cannot show even against the pretended record

that fact, on the alleged ground of the uncontrollable verity of the

(J

og i ca l basis. The d is t i n c t io n which i s m a d e in almost all the other
states of the union between th e effect of domestic j u d gmen t s and
j udgments [ *26 � ] of s! st� r � ta � es, in regard to the conclusiveness
.
of the presumption of 1 u ns d 1 c h on over the person , 1s sought to be
explained, by saying that in rega rd to domestic j udgments the
p a r t y a gg r i e v ed can obtain relief by application to the court in
which th e j u dgment was rendered, or by w rit of error, whereas in
the case of a j u d gm ent rendered agai nst him in a n oth e r state he
would be obliged to go into a forei gn j u risd iction for re dres s ,
which would be a m an i fe stl y i na dequ ate p ro t ect io n ; an d there fore
. the co nst it u t io n may be construed so as to apply o n l y where the
persons a ff e ct ed by the j u d gm e n t were within the operation of the
proceed ing. This explanation, h o we ve r , does not remove the diffi
culty in mak ing the distinction, for i f t h ere is a conclusive pre
sumption that there was j u ri sdi ct i on , that presumption must exist
in one case as well as in the other. The q uesti on whether or not
the party is estopped, cannot be made to depend upon the greater
in con venie n ce of g e t t i n g rid of the estoppel in one case than in
another.
But aside from this observation as to the effect of th e authori
ties, an examination of th em shows that our courts did in f ac t pro
c e e d upon a g ro u n d common to both classes of j u d gm en t s . The
reasons are fully s t ate d in the case of Starbuck v . Murray
, 5
.
\Vend. 148. In that case, which w a s an action upon a Massachu
setts j u d g m e n t , the defendant pleaded that no process was served
on him in the suit in wh ic h t he j udgm en t sued on was rendered,
and that he n e v e r appeared there i n i n person or by attorney, and
this plea was held good, notwithstanding that the record of the
j u d g m e n t stated that t he defendant appeared to the suit. l\fa r cy ,
J .. in delivering the opinion of the court, and refe r rin g to the a rgu
ment that the defendant was estoppe<l from a s s e r t i n g anything
against the a lle ga t io n of h i s appearance contained in the record ,
says : "It appears to me that this proposition assumes the very
fact to be e st a hl i s he <l , which is the only q u e s tio n in issue. For
what p u rpo se d oe s th e d e fen d an t q uest i o n the j urisdiction of t h e
court ? Solely to show that its p roc e e di n g s and j udgments are
\'O i d , and therefore the s u p p o sed record is not [ *263] in truth a
record . I f the defendant had not proper notice of, and did not
appear to, the original action , all the state courts, with one excep
tion, agree in opinion that the paper introduced , as to him, is no
record. But if he cannot show even agai nst the p re t e n d e d record
that fact , on the alleged g r o u n d o f th e u nco n t rolla b l e v e ri ty of the
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record, he is deprived of. his defense by a process of reasoning

that is to my mind little less than sophistry. The plaintiff in effect

declares to the defendant—the paper declared on, is a record, be-

cause it says you appeared ; and you appeared, because the paper is

a record. This is reasoning in a circle. The appearance makes

the record uncontrollable verity, and the record makes the appear-

ance an unimpeachable fact.” And again, at p. 160, he says: “To

say that the defendant may show the supposed record to be a

nullity, by showing a want of jurisdiction in the court which made

it, and at the same time to estop him from doing so because the

court has inserted in the record an allegation which he offers to

prove untrue, does not seem to me to be very consistent.”

This is but an ampliﬁcation of what is sometimes more brieﬂy

expressed in the books, that where the defense goes to defeat the

record, there is no estoppel. That the reasoning of Marcy, J., is

applicable to domestic judgments, is also the opinion of the learned

annotators to Phillip’s Evidence. (Cowen & Hill’s notes, rst ed.,

p. 801, note 55I.) Referring to the opinion of Marcy, J., before

cited, they say: “The same may be said respecting any judgment,

sentence or decree. A want of jurisdiction in the court pronounc-
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ing it may always be set up when it is sought to be enforced, or

when any beneﬁt is claimed under it; and the principle which ordi-

narily forbids the impeachment or contradiction of a record has

no sort of application to the case.” The dicta of our judges are

all to the same effect, although the precise case does not seem to

have arisen. In Bigelow v. Stearns, 19 Johns. 39, 41, Spencer,

Ch. J., laid down the broad rule that if a court, whether of limited

jurisdiction or not, undertakes to hold cognizance of a cause with-

out having gained [*264] jurisdiction of the person by having him

before them in the manner required by law, the proceedings are

void. In Latham v. Edgerton, 9 Cow. 227, Sutherland, J., in

regard to a judgment of a court of common pleas, says: “The

principle that a record cannot be impeached by pleading, is not

applicable to a case like this. The want of jurisdiction is a matter

that may always be set up against a judgment when sought to be

enforced or where any beneﬁt is claimed under it.” Citing Mills

v. Martin, 19 Johns. 7, 33. He also says (p. 229) : “The plaintiff

below might have applied to the court to set aside their proceed-

ings, but he was not bound to do so. He had a right to lie by until

the judgment was set up against him, and then to show that the

proceedings were void for want of jurisdiction.” In Davis v. Pack-

ard, 6 \Vend. 327, 332, in the court of errors, the chancellor,
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record, he is deprived o( his defense by a process of reasoning
that is to my mind little less than sophistry. The plaintiff in effect
declares to the defendant-the paper declared on, is a record , be
cause it says you appeared ; and you appeared, because the paper i s
a record. This is reasoning in a circle. The appearance mak es
the record uncontrolJable verity, and the record makes the appear
ance an unimpeachable fact." And again, at p. 1 6o, he says : "To
say that the defendant may show the supposed record to be a
nullity, by showing a want of j urisdiction in the court which made
it, and at the same time to estop him from doing so because the
cou rt has inserted in the record an allegation which he offers to
prove untrue, does not seem to me to be very consistent."
This is but an amplification of what i s sometimes more briefly
expressed in the book�. that where the defense goes to defeat the
record, there is no estoppel . That the reasoning of Marcy, J . , is
applicable to domestic j u dgments, is also the opinion of the learned
annotators to Phillip's Evidence. ( Cowen & Hill's notes, 1 st ed. ,
p. 80 1 , note 55 I . ) Referring to the opinion of Marcy, J., before
cited, they say : "The same may be said respecting any j udgment,
sentence or d ecree. A want of j u risdiction in the court pronounc
ing it may always be set up when it is sought to be enforced , or
when any benefit i s claimed under it ; and the principle wh!ch ordi
narily forbids the impeachment or contradiction of a record has
no sort of application to the case." The dicta of our j udges are
all to the same effect, although the precise case does not seem to
have arisen. In B igelo-w v. Stearns, 1 9 Johns. 39, 4 1 , Spencer,
Ch. J., laid down the broad rule that if a court, whether of limited
j u risdiction or not, undertakes to hold cognizance of a cause with
m1 t having gained [ * 264] j urisdiction of the person by having him
before them in the manner requ i red by law, the proceedings are
void. In La.tham v. Edgerton, 9 C o w. 227, Sutherland , J., in
regard to a j udgment of a court of common pleas, says : "The
principle that a rec<?rcl cannot be impeached by pleading-, is not
applicable to a case like this. The want of j u risdiction is a matter
that may always be set up against a j udgment when sought to be
en fo rced or where any benefit is claimed under it." Citin� Jf ills
v. Martin, 19 Johns. 7, 33.
He also says ( p. 229 ) : "The plaintiff
below might have appl ied to the court to s e t aside their proceed
ing s , but he was not bound to do so. He had a right to lie hv until
the j udgment w a s set u p against him, and then to show that the
proceedings were void for want of j urisdiction." In Da<-·is \' . Pac/l
ard, 6 \Vend. 327, 332, in the cou rt of errors, the chancellor,
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speaking of domestic judgments, says: _ “If the jurisdiction of the

court is general or unlimited both as to parties and subject-matter,

it will be presumed to l1ave had jurisdiction of the cause unless it

appears affirmatively from the record, or by the showing of the

[mrly denying the jurzlrdiction of the court, that some special cir-

cumstances existed to oust the court of its jurisdiction in that par-

ticular case.” In Bloom v. Burdick, I Hill 130, Bronson, J., says:

“The distinction between superior and inferior courts is not of

much importance in this particular case, for whenever it appears

that there was a want of jurisdiction, the judgment will be void in

whatever court it was rendered;” and in People V. Cassels, 5 Hill

164, 168, the same learned judge makes the remark, that no court

or ofﬁcer can acquire jurisdiction by the mere assertion of it. or

by falsely alleging the existence of facts upon which jurisdiction

depends. In Harrington v. The People, 6 Barb. 607, 610, Paige,

]., expresses the opinion that the jurisdiction of a court, whether

of general or limited jurisdiction, may be inquired into, although

the record of the judgment states facts giving it jurisdiction. He

repeats the same view in Noyes v. Butler, 6 Barb. 613, 617, and in

Hard v. Shi[>man, [*265] 6 Barb. 62I, 623, 624, where he says
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of superior as well as inferior courts, that the record is never con-

clusive as to the recital of a jurisdictional fact, and the defendant’

is always at liberty to show a want of jurisdiction, although the

record avers the contrary. If the court had no jurisdiction, it had

no power to make a record, and the supposed record is not in truth 1

a record. Citing Starbnck v. Murray, 5 W'end. I58. The lan-

guage of Gridley, _I., in Wright v. Douglass, I0 Barb. 97, III, is

still more in point. He observes: “It is denied by counsel for the

plaintiff, that want of jurisdiction can be shown collaterally to

defeat a judgment of a court of general jurisdiction. The true

rule, however, is that laid down in the opinion just cited (op. of

Bronson, ]., in Bloom v. Burdick, I Hill 138, to I43), that in a

court of general jurisdiction, it is to be presumed that the court has

jurisdiction till the contrary appears, but the want of jurisdiction

may always be shown by L"Z'i(lC’llCt7, e.rceft in one solitary case,”

viz: “When jurisdiction depends on a fact that is litigated in a

suit, and is adjudged in favor of the party who avers jurisdiction,

then the question of jurisdiction is judicially decided, and the

judgment record is conclusive evidence of jurisdiction until set

aside or reversed by a direct proceeding.”

The general term, in that case, held that a judgment of the

supreme court was void for want of service of an attachment.

1 80
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speak ing of domestic j udgments, says : _ " I f the j u risdiction of the
.
court is ge neral or unli m ited both as to parties and subj ect-matter,
it will be presumed to have had j urisdiction of the cause unless it
appears affirmatively from the record, or by the shou,;.ng of the
parl'J' denyiug the ju risdiction of the cou rt, that some special cir
cumstances exi sted to oust the court of its j urisdiction in that par
t icular case." In Blo o m v. Bu rdick, I Hill 1 30, Bronson, J ., says :
"The di stinction between superior and inferior courts i s not of
much importance in this particular case, for whenever it appears
that there was a want of j u risdiction, the j udgment will be void in
whatever court it was rendered ;" and in People v. Cassels, 5 Hill
1 6-t-, 1 68, the same learned j udge makes the remark, that no court
or officer can acquire j urisdiction by the mere assertion of it. or
b y falsely alleging the existence of facts upon which j urisdiction
depends. In Harrington v. Th e People, 6 Barb. 6o7, 610, Paige,
J., expresses the opinion that the j urisdiction of a court, whether
of general or limited j ur i sdiction, may be i nquired into, although
the record of the j udgment states facts giving it jurisdiction. He
repeats the same view in N oyes v. Bu tler, 6 Barb. 6 1 3 , 6 1 7 , and in
Hard v . Shipm an, [*265 ] 6 Barb. 62 1 , 623, 624, where he says
of superior as well as inferior courts, that the record is never con
clusive as to the recital of a j urisdictional fact, and the defendant '
is al ways at liberty to show a want of j u risdiction, although the
record avers the contrary. If the court had no j urisdiction, it had
no power to make a record, and the supposed record is not in truth (
a record. C i ting Starb u c k v. Murray, 5 \Vend. 1 58. The lan
guage of Gridley, J., in iVrig ht v. D o u gla.ss, I O Barb. 97, 1 1 1 i s
still more in point. H e observes : "It is denied b y counsel for the
plaintiff, that want of jurisdiction can be shown collaterally to
defeat a j udgment of a court of general j urisdiction. The t rue
rule, however, is that laid clown i n the opinion j ust cited ( op. of
B ron son , J., in Bloom v . B u rdick, 1 Hill 1 38, to 1 43 ) , that in a
court of general jnrisdiction , it is to be presumed that the court has
j ur i sdiction till the contrary appears, but the want of j ur i sdiction
may al ways be shown by fi •idc11 cc, except in one solitary case,"
viz : "\Vhen j u risd iction depends on a fact that is litigated in a
suit, and i s adj mlged in favor of the party who avers j u risd iction,
then the question of j urisdiction is j udicially decided, and the
j udgment record i s conclusive evidence of j u risdiction until set
aside or reversed hy a direct proceeding."
The general term, in that case, held that a j udgment of the
supreme cou rt was voi<l for want o f service o f an attachment,
..
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notwithstanding that the record averred that the attachment had

been duly served and returned, according to law. The judgment

in the case cited was reversed (7 N. Y. 564), but not upon the

point referred to here. It cannot, however, be held to be an adju-

dication upon that point, because the judgment was not rendered

in the exercise of the general powers of the court, but in pursuance

of a special statutory authority.

In the Chemnng Canal Bank V. Judson, 8 N. Y. 254, the gen-

eral principle is recognized, that the jurisdiction of any court exer-

cising authority over a subject may be inquired into, and inAdams

v. The Saraloga <9 Washington R. R. Co. [*266], IO N. Y. 328,

333, Gridley, ]., maintains as to the judgments of all courts, that

jurisdiction may be inquired into, and disproved by evidence, not-

withstanding recitals in the record, and says that such is the doc-

trine of the courts of this state, although it may be different in

some of the other states, and perhaps also in England ; and he says

the idea is not to be tolerated, that the attorney could make up a

record or decree, reciting that due notice was given to the defend-

ant of a proceeding, when he never heard of it, and the decree held

conclusive against an offer to show this vital allegation false. That
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was a case of special proceeding, and, therefore, not an authority

on the point. In Pcndlolon V. Wood, 17 N. Y. 72, 75, where a

judgment of the supreme court was sought to be attacked collat-

erally, it is said by Strong, ].: “It is undoubtedly true that the

want of jurisdiction of the person is a good defense in answer to a

judgment when set up for any purpose, and that such jnrisdiclion

is 0/>cn for inquiry," and by Comstock, J., at p. 77: “I assent to

the doctrine that where there is no suit or process, appearance or

confession, no valid judgment can be rendered in any court; that

in such a case the recital in the record of jnrisalictional facts is not

conclnsit'c.” Citing Starbnclc v. ."l[nrra_\'. “I think it is always

the right of a party against whom a record is set up, to show that

no jurisdiction of his person was acquired, and consequentlv that

there was no right or authority to make up the record against

him.” Selden and Pratt, ]_I., concurred in these views, but the

case was disposed of on a different point.

In Porter V. Bronson, 29 How. Pr. 292, I9 Abb. Pr. 236.

the court of common pleas of the city of New York held,

at general term, that assuming the marine court to be a court

of record, a defendant in an action on a judgment of that court

might set up that he was not served with process and (lid not ap-

pear, notwithstanding recitals in the record showing jurisdiction:

not\\·ithstan<ling that the record averred that the attachment had
been duly served and returned, according to law. The j udgment
in the case cited was reversed (7 N. Y . 56-t- ) , but not upon the
point re ferred to here. It cannot, however, be held to be an adj u
dication upon that point, because the j udgment was not rendered
in the exercise of the general powers of the court, but in pursuance
of a special statutory authority.
In the Clz em 1mg Canal Ba11 k v . Ju dson, 8 N. Y. 2 54, the gen 
eral principle is recogn ized, that the j urisdiction of any court exer
cising authority over a subj ect may be inquired into, and inA da 111.s
v. Th e Sarat oga & TVashington R. R. Co. [ *266 ] , IO N . Y. 3 28,
�33· Gridley, J . , maintains as to the j udgments of all courts, that
j u risdiction may be inquired into, and di sproved by evidence, not
withstanding recitals i n the record, and says that such is the d oc
trine of the courts of this state, although it may be diff ercnt in
some of the other states, and perhaps also in England ; and he says
the idea is not to be tolerated, that the attorney could make up a
record or decree, reciting that due notice was given to the de fend
ant of a proceeding, when he never heard of it, and the decree held
conclusive against an offer to show this vital allegation fal se. That
was a case of special proceeding, and, therefo re, not an authority
on the point. I n Pc11dleto1i v . W ced, 17 � . Y. 72, 75, where a
j udgment of the supreme court was sought to be attack ed collat
erally, it is said by Strong, J. : "It is undoubtedly tru e that the
want of j urisdiction of the person is a good defense in answer to a
j udgment when set up for any purpose, a11d tliat such jurisdiction
is open for inquiry ;" and b y Comstock , J . , a t p . 77 : " I assent t u
the doctrine that where there is n o suit o r process, appearance o r
con fess ion, n o valid judgment can b e rendered i n any court ; that
in such a case the recital in the reco rd of j11risdic t io11al fac ts is 1 1 0 1
con cl11sfr:c." Citing Starb u c k v . M u rray.•. " I think it is always
the right o f a party ag-ainst whom a record i s set up, to show that
no j ur i sdiction of his pe rson was acquired , and consequenth' that
there was no right or a uthority to mak e up the record ag a i n s t
him." Selden and Pratt, JJ . . concu rred i n these views, but the
case was disposed of on a different point.
In Porter v . B ronson, 29 How. Pr. 292 . 19 Abb. Pr. 2 �6.
the court of common pleas of the city of Xew York helcl .
at general term , that assuming the marine court to he a cour t
of record , a defendant in an action on a j udgment of that court
migh t set up that he was not served with process and did not ap
pear, notwithstanding recital s in the record showing jurisd iction :
.
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and in‘ Bolton v. Jacks, 6 Rob. 166, 198, Jones, _I., says that it is

now conceded, at least in this state, that want of jurisdiction will

render void [*267] the judgment of any court, whether it be of

superior or inferior, of general, limited or local jurisdiction, or of

record or not, and that the bare recital of jurisdictional facts in the

record of a judgment of any court, whether superior or inferior,

of general or limited jurisdiction, is not conclusive, but only prima

facie evidence of the truth of the fact recited, and the party against

whom a judgment is offered, is not by the bare fact of such recitals

estoppcd from showing, by aﬁirmative proof, that they were un-

true and thus rendering the judgment void for want of jurisdic-

tion. He cites in support of this opinion, several of the cases

which I have referred to, and Dobson v. Pearce, 12 N. Y. 156, and

Hntchcr v. Roclzelcau, 18 N. Y. 86, 92. '

It thus appears that the current of judicial opinion in this

state is very strong and uniform in favor of the proposition stated

by Jones, _I., in 6 Rob. 198, and if adopted here, is decisive of the

present case. It has not as yet, however, been directly adjudicated,

and if sustained, it must rest upon the local law of this state, as

it ﬁnds no support in adjudications elsewhere. There are reasons,
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however, founded upon our system of practice, which would war-

rant us in so holding. The powers of a court of equity being

vested in our courts of law, and equitable defenses being allow-

able, there is no reason why, to an action upon a judgment, the

defendant should not be permitted to set up, by way of defense,

any matter which would be ground of relief in equity against the

judgment; and it is conceded in those states where the record is

held conclusive, that when the judgment has been obtained by

fraud, or without bringing the defendant into court, and the want

of jurisdiction does not appear upon the face of the record, relief

may be obtained in equity.

The technical diﬁiculty arising from the conclusiveness of the

record is thus obviated. In the present case, the judgment is set

up by the defendants as a bar to the plaintiff’s action. But it must

be borne in mind, that this is an equitable action, being for the

foreclosure of a mortgage. The [*268] defendants set up the

foreclosure in the McFarquahar case as a bar, but being in a court

of equity, the plaintiff had a right to set up any matter showing

that the defendants ought not in equity to avail themselves of that

judgment. They offered to show that it was entered ex forte on

forged papers. It does not appear that the plaintiff ever had any

knowledge of it, and it is not pretended that he was legally sum-

and in· Bolton v. Jacks, 6 Rob. 166, 1 g8, Jones, J., says that it i s
now conceded, at least in this state, th a t want of j urisdiction w ill
render void [*267] the j udgment of any court, whether it be of
superior or in ferior, of general, limited or local j urisdiction, or of
record or not, and that the bare recital of j urisdictional facts in the
record of a j udgment of any court, whether superior or inferior,
of general or limited j u risdiction, is not conclusive, but only prima
facie evidence of the truth of the fact recited, and the party against
who m a j udgment is offered, is not by the l>are fact of such recitals
estoppcd from showing, by affirmative proof, that they were un
true and thus rendering the j udgment void for want of j urisc..L1 �
tion. He cites in support of this opinion, several of the cases
which I have referred to, and Dobson v. Pearce, 12 N . Y. 1 56, and
Hrrtchcr v. Roclzc/cau, 1 8 N . Y. 86, 92.
It thus appears that the current o f j udicial opinion i_n this
state is very strong and u n i form in favor of the proposition stated
by Jones, J , in 6 Rob. 1g8, and if adopted here, is decisive of the
present case. It has not as yet, however, been d irectly adj udicated,
and if sustained, it must rest upon the local law of this state, as
it finds no support in adj udications elsewhere. There are reasons,
however, fou nc.led upon our system of p ractice, which would war
rant us in so holding. The powers of a court of equity being t
vested in our courts of law, and equitable defenses being allow
able, there is no reason why, to an action upon a j udgment, the
defendant should not be permitted to set up, by way of defense,
any matter which would be ground of relief in equity against the
j udgment ; and it is conceded in those states where the record is
held conclusive, that when the judgment has been obtained by 1
fraud, or without bringing the defendant into court, and the want
of ju risdiction does not appear upon the face of the record, rel ief
may be obtained in equity.
The technical difficulty arising from the conclusiveness of the ,
record i s thus obviated . In the present case, the j udgment is set
up by the defendants as a bar to the plaintiff's action. But it must
be borne in mind, that this is an equitable action, being for the
foreclosure of a mortgage. The [*268] defendants set up the
foreclosure in the l\kFarquahar case as a bar, but being in a court
o f equity, the plaintiff had a right to set up any matter show ing
that the defendants ought not in equity to avail themselves of that
j udgment. They offered to show that it was entered ex parte on
forged papers. It does not appear that the plaintiff ever had any
knowledge of it, and it is not p retended that he was legally sum·

.
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moned. Such a judgment would never be upheld in equity, even

in favor of one ignorant of the fraud and claiming bona fide under

it. He stands in no better position than any other party claiming

bona fide under a forged instrument.

The case is analagous in principle to that of the Bridgeport

Savings Bank v. Eldredge, 28 Conn. 556. That was a bill filed

by a second mortgagee to redeem mortgaged premises from a ﬁrst

mortgagee. The ﬁrst mortgagee had obtained a decree of fore-

closure against the second mortgagee, and the time limited for

redemption had expired. The record of the decree found the fact

that legal 'service of the bill in the first suit had been made on the

second mortgagee, but in fact none had been made, and he had no

actual knowledge of the pendency of the suit until after the time

limited for redemption had expired; and he would have redeemed _

if he had known of the decree.

It was held, I. That the decree was not in any proper sense

a bar to the present suit, as a judgment at law would be a bar to a

suit at law; but that, without impugning the decree, the court

could, for equitable reasons shown, allow a further time for re-

demption.
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2. That, therefore, the question whether the plaintiff could

contradict the record by showing that no service of the bill was, in

fact, made upon him, did not present itself as a technical one. to be

determined by the rules with regard to the verity of judicial rec-

ords, but only in its relation to the plaintiffs rights to equitable

relief, and therefore that evidence of want of notice was admis-

sible.

The bill to redeem was not framed to open the former [*269]

decree, and contained no allegations adapted to or praying for

such relief, but was in the ordinary form of a bill for redemption,

taking no notice of the previous decree. The decree was set up in

the answer, and it was averred that it was rendered on legal notice

to the plaintiff. The court, however, held that this defense might

be rebutted by evidence of facts which should preclude defendants

from taking advantage of a decree of which they co_uld not con-

scientiously avail themselves.

Under the system of practice in this state, no reply to an

answer setting up new matter is required, but the plaintiff is al-

lowed to rebut it by evidence. Neither is it necessary to anticipate

a defense arising upon a deed or record by inserting matter in the

complaint in avoidance of it. The defense may never be set up,

and the plaintiff is not bound to suppose that it will be. The state

moned. Such a j udgment would never be upheld i n equity,. even
in favor of one ignorant of the fraud and claiming bona tide under
it. He stan<ls in no better position than any other party claiming
bo11a tide under a forged instrument.
The case is analagous in principle to that of the Bridgeport
Savings Bauk v. Eldredge, 28 Conn. 5 56. That was a bill filed
by a second mortgagee to redeem mortgaged premises from a first
mortgagee. The first mortgagee had obtained a decree of fore
closure aga i nst the second mortgagee, and the time limited for
redemption had expired. The record of the decree found the fact
that legal 's ervice of the bill in the first suit had been made on the
second mortgagee, but in fact none had been made, and he had no
actual knowledge of the pe n den cy of the suit until a fter th e time
limited for redemption had expired ; and he would have redeemed
if he had known of the decree.
It was held, I . That the decree was not in any proper sense
a bar to the present suit, as a judgment at law would be a bar to a
suit at law ; b ut t ha t, wi thout i mpugnin g the decree, the court
could, for equ it ab le reasons shown, allow a furt h e r time for re
demption.
2. That, therefore, the qu e s t i on whether the p lainti ff c·o uld
contradict the record by showing that no service of t he bill wa s , in
fact, made upon him, did not present itsel f as a technical o n e . to be
determined by the rules with regard to the verity of j udicial rec
ords, bu t on ly in its relation to the p l ai nt i ff ' s rights to equitable
re l ief, and therefore that evidence of want of notice was admis
s i ble.
The bill to r ede e m was not framed to open t h e former [ *269]
decr ee, and contained no allegations a d apte d to o r praying for
such relief, but was in the or d in ary form of a bi ll for redem ption ,
t ak ing no notice of the previous decree. The decree was set up in
the answer, and it was averred that it was rendered on l e gal notice
to the p lai ntiff. The co u rt , however, held that this defense might
be rebutted by evidence of fact s which s hould p rec l u d e defendants
from taking a dv an t age of a decree of which they could not con
s c ie ntiou sly avail themselves.
Cnder the system of p ractice in this s t a t e , no re ply to an
answer sett ing up new matter is requi red, b u t the plaintiff is al
lowed to rebut i t by evi denc e . Neither is it necessary to a ntic i pate
a defense a ris i ng upon a deed or r ecord by inserting matter in the
compl ai nt in avoidance of it. The defense may n ev e r he set up,
and the p l ai n t i ff is not hound to suppose that it w ill be. The state
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of the pleadings, therefore, presents no diﬁiculty. The only ques-

tion whic.h might be raised is, that McFarquahar, in whose name

the decree was obtained, should be before the court, but no such

objection was made at the trial, and if it had been, I do not see that

the decree and sale are parties to this action, and I see no reason

why the validity of the l\lcFarquahar foreclosure cannot be tried

herein as well as upon a motion or in a separate suit to set aside

the decree.

The judgments should be reversed, and a new trial ordered .

with costs to abide the event.

All concur; /lndI'cu'.s', 1., in result.

Judgment reversed.

DOWELL v. GOODWIN, in R. 1. Sup. Ct., Dec. 3. 1900-22 R. I. 287, 47

At]. 693, 51 L. R. A. 873, 84 Am. St. Rep. 842.

TI[.I.INGHAS'l‘, ]. This is a bill to enjoin the prosecution

of an oction at law against the complainant, and for other relief.

The bill sets out that on the 10th of March, 1896, the respondent

of the plead ings, there fore, presents no difficulty. The only ques
tion which might be raised is, that McFarquahar, in whose name
the decree was obtained, should be be fore the court, but no such
obj ection was made at the trial, and if it had been, I do not see that
the decree and sale are parties to this action, and I sec no reason
·
why the validity of the :\1cFarquahar fo reclosure cannot be trie<l
herein as well as upon a motion or in a separate suit to set aside
the decree.
The j udgments should be reversed , and a new trial ordered
with costs to abide the event.
All co n c u r ; A 11drcu•s, !., in result.
Judgment reversed .

sued out a writ before the district court of the sixth judicial

district to recover from the complainant the sum fuf $80 for work

and labor done; that said writ was placed in the hands of one
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john F. Ryan, a constable of Pawtucket, R. I., for service; that

it was returnable on the 23d day of March, T896, at which time

it was entered in said court; that said constable made a return on

the writ in which he set forth that on the 14th day of March,

1896, he attached the right, title, and interest of.the defendant in

that suit to certain land described in his return, and that on the

same da_v he summoned the defendant in that suit by leaving an

attested copy of the writ with him: that thercafterwards. on the

30th day of March, 1896, said court rendered judgment against

this complainant, the defendant in that suit. for said amount

claimed, with costs, which judgment has never been appealed

from or reversed: and that the same now stands in the record

of said court. The complainant then avers that said Ryan, con-

stable, never made any attachment of the real estate of this corn-

plainant on said I4th day of March, I806. nor on any other day,

and that he did not leave any copy of said writ with him (the

complainant), and that he did not summon him, as set forth in

his return, or in any other manner whatsoever. either on said

14th day of March or at any other time, and that the [*289] re-

turn of said ofﬁcer was wholly and absolutely untrue and fraudul-

DOW ELL

v.

GOOD\V I N, in R. I. Sup. Ct., Dec. 3, 1 900- 22 R. I. 287, 47
Atl. 693, 5 1 L. R. A. 8iJ, 8� Am. S t. Rep. 8.p.

Tn.J.INGHAST, J. This is a bill to enj oin the prosecution
of an oction at law against the complainant, and fo r other rel ief.
The bill sets out that on the r nth of March, 1 89t), the respondent
sued out a w rit before the district court of the sixth j udicial
district to recover from th e complainant the sum � f $8o for work
and labor done ; that said writ was p laced in the hands o f one
John F. Ryan, a const a b le of Pawtucket, R . I . , for service ; that
it w as returnable on the 23<1 day of March, 1 &j), at which time
it was entere d in said court ; that said constable made a return on
the writ in which he set forth that on the qth day of l\Iarch ,
1 8')6, h e attached the right, title, and intcre!'t of the defendant in
that suit to certain land described in h i s retu rn, and that on the
sam e day he summoned the defendant in that suit by leaving- an
attested copy o f the writ with him ; that thereafter w a n l s , on the
�oth day o f l\Iarch , 1 89G, said court rendered j udgm e n t against
this compl ainant, the d e f e n d a nt in that �uit. for said amount
claimed, \\'ith costs, \\'hich j udgment has never been appeale'l
from or reverse<! : and that the same now stands in th e recorcl
of saicl comt. The complainant then avers that said R,·an . con
stable, never mad e any attachment of the real estate of this com
plainant on sairl. 1 4th clay of l\Iarch , 1 R<)6. nor on any othe r d ay ,
and that he did not l eav e any copy o.f said \Hit w i th him ( th e
complainant ) , and that he d i d not summon h i m . as set forth in
h i s return, or in any othe r manner w h a t <; oever. either on said
qth clay of 1\T arch or at any other time, and that th e f *289 l re
turn of said officer was whol ly and absol u tely un true and frau<lul-
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ent in every particular. The complainant further avers that he did

not answer said action at law because he was wholly ignorant of

the existence of the same, and that he did not know thereof. or

of any judgment rendered therein, until on or about the 13th

day of .\lay, i899. He further alleges that he was not indebted

to the plaintiff in said action in any sum whatsoever, and that

the alleged claim set up therein is groundless. and that the judg-

ment rendered therein is fraudulent and void. The bill further

alleges that on the 19th day of May, 1899, the respondent com-

menced an action of debt on judgment against the complainant in

said district court, said judgment being the same that was obtained

in the fradulent action above referred to; that in said last-named

action he has attached the land of the complainant; and that said

action is now pending in said district court. The bill further

alleges that by the fraudulent acts of said Ryan, and his false re-

turn on said writ, the complainant has been greatly injured and

damaged, and that the respondent is aware of said illegal and

fraudulent acts, but persists in pursuing the complainant on said

fraudulent judgment, and also that the complainant is wholly

rernedilcss at law, and can only have relief in a court of equity.
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\\"herefore he prays that the respondent be perpetually enjoined

from further prosecuting his action on said judgment. and for

other relief. To this bill the respondent demurs on the following

grounds, namely: (I) That the bill seeks relief against the en-

forcement of a judgment obtained upon the writ mentioned in

paragraph 2 of the bill. because, as the bill alleges, said writ

was not served at all, either by summons or by attachment. while

the bill itself and the copy of said writ attached thereto show a

return by a proper officer of full and regular service of said writ

upon the complainant, both by attaching his real estate, and by

personal [*z9o] service of a copy of the writ upon him; (2) that

the alleged grounds for relief consist wholly and only of the con-

tradiction of the return of the constable upon a writ which he

was competent to serve; (3) that the complainant has an adequate

remedy at law against the oﬁicer and the surety on his bond ; and

(4) that the bill does not state a case entitling the complainant

to the relief prayed for.

The question raised by the ﬁrst two grounds of demurrer

is whether, under the facts set forth in the bill, the otﬁcer's return

on the writ in the action in which the judgment sued on was re-

covered can be contradicted. Or, to state it more generally, the

question raised is whether a bill in equity will lie to enjoin an

action at law on a judgment which was obtained by the fraud

ent in every particular. T h e complainant further avers t hat he did
not answer said action at law b e c a u s e he was wholly ignorant of
th e exi stence of the same, and that he did not know thereof. or
of any j u dgm en t rendered therein, un t i l on or about the 1 3th
day of � l a y , i 899.
He f u rt h e r alleges that he was not indebted
to the plaintiff in said action in any sum whats1)ever, and that
the allegetl claim set up therein is groundless, a n d that the j udg
ment rendered therein is fr a udu l e n t and void. The b i l l furthe r
alleges that on the 19th d a y of �lay, 1 899, t h e respondent com
m e n c e d an action of debt on judgment agains t the complainant i n
said d istrict court, said j udgment being t h e same that w a s obtained
in the fradulent action above referred to ; tha t in said last-named
action he has attached the ]and of the c om p la i n a n t ; and that said
action is now pending in said district cou rt. The bill fu rthe r
alleges that by the f raudulent acts o f s a i d Ryan, a n d his false re
turn on said writ, the complainant h a s been greatly inj u red anrl
d a m a ge d , and that the respondent i s aware of said illegal atW
fraudulent ac ts, but persists in pursuing- the complainan t on said
fraudulent j udgment, and also that the complainant is wholly
remedilcss at law, and can only have relief in a court o f equ ity.
\Vherefore he prays that the respondent be p e r p e t u al l y enjoined
from further prosecuting his action on said j udgment, and for
other relief. To this b i l l the respondent demurs on the following
grounds, namely : ( r ) That the bill seek s r e l ief against t h e en
forc e me n t of a j ud gm en t obtained upon the writ men tioned in
pa r a g ra ph 2 of the bill, because, as the bill alleges, said w rit
was not served a t all, ei t h e r by sn-mmons or by attachment. while
the bill itself and the copy o f said \vrit attached thereto s h o w a
r e t ur n by a proper officer of full and r e gu l a r service of said w ri t
upon the complainant , b o t h by attaching his real estate, and by
personal [ *290] service o f a copy of the writ upon him ; ( 2 ) that
the alleged grounds for relief consist w holly and only of the con
tradiction of th e retu rn of the co n s t a b le upon a writ w h ich he
was competent to serve ; ( 3 ) that the complainant has an a deq u a t e
remedy at law agai nst the officer and the surety on h i s hand ; and
( 4 ) that the bill does no t state a case entitling the c o mp l a i n a n t
to the re l i e f prayed for.
The que stion raised by t he first t w o grounds of demu rrer
is whether, under t h e facts set forth in the bill, the officer's return
on t h e writ in the action in which t h e j u dgment sued o n w a s re
cove red can be contrad icted. Or, to state i t more gen e ra l l y , t h e
question ra i sed is whether a b i l l i n eq u i ty will lie to en 1 0 1 11 an
a ct i o n at l a w on a j udgment which was obtained hy t h e fraud
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of the officer charged with the service of the writ in the original

action. The respondent's counsel contend that the ofﬁcer’s return

cannot thus be contradicted, and that such a bill will not lie, and

that the cases of Angeli v. Bowler, 3 R. I. 77, Estes v. Cooke, 12

R. I. 6, and Bar-row; v. Rubber C0., 13 R. I. 48, fully sustain

them in the position which they take. The cases cited hold that an

oﬁicer’s return is conclusive and cannot be contradicted incidentally

by motion or plea; also, that the return is part of the record, and

that parol evidence cannot be submitted to contradict the court

record; for, so long as it remains, it is conclusive upon the par-

ties, and in order to change it some appropriate proceeding act—

ing directly upon the record must be instituted. It is to be ob-

served, however, that the rule as thus laid down in cases relied

on applies to common-low actions. See Pratt v. Jones, 22 Vt.,

at page 345; Pettes v. Bank, 17 Vt., at page 444. And hence

the question arises whether it is applicable to suits in equity; for,

if so, it is controlling in the case at bar, unless it can be held that

this is a proceeding acting directly upon the record in said origi-

nal action, which we do not think it is. To state the question

more concisely, can a court of equity ever interfere and grant re-
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lief by way of permitting the record of a common—law court to be

impeached as to the oﬂicer’s return on the writ, or as to any other

part of the record? \V e think this question must be answered

in the affirmative. [*29I] One of the peculiar provinces of a

court of equity is to relieve against willful misrepresentation and

fraud. A court of equity is a court of conscience, and whatever,

therefore, is unconscionable is odious in its sight. Indeed, it

is said by Judge Story, in his Commentaries, that “fraud is even

more odious than force.” That a judgment obtained in a court

of law by a false and fraudulent writ, or by a false and fraudulent

return thereon by the oﬁicer, is so wholly unconscionable as to

shock the inherent sense of justice of all right-thinking men, no

one will deny. And it would be a reproach to our system of

jurisprudence if a court of equity could afford no relief against

a judgment so obtained. But that equity doesafford a full and

adequate remedy against such a wrong, and that the case stated

in the bill before us is clearly within the jurisdiction of such a

court, is fully shown by the authorities, to some of which we will

proceed to refer. Perhaps the leadincri case in this country upon

the subject of equitable relief agamst judgments at law is that

of Ins-urance Co. v. Hod son, Cranch, 332, 3 L. Ed. 362 in

which (‘Jgjef |ustice ‘EITSIZI speci e( e groun s or e inter-

ference of equity in he 0 owing terse language: “W'ithout

of the officer charged with the service of the wri t in the original
action. The respondent's counsel contend that the officer's return
cannot thus be contradicted, and that such a bill will not lie, and
that the cases of Ang ell v. Bou•ler, 3 R. I. 77, Estes v. Co o ke, 1 2
R. I. 6 , and Barrows v. Rubber Co., 1 3 R. I . 48, fully sust a in
them in the position which they take. The cases dted hold that an
officer's return is conclusive and cannot be contradicte d i ncidentally
by motion or plea ; also, that the return is part of the record, and
that parol evidence cannot be submitted to contradict the court
record ; for, so long as i t remains, it is conclusive upon the par
ties, and in order to change it some appropriate proceeding act
ing di rectly upon the record must be instituted. It is to be ob
served, however, that the rule as thus laid down in cases relied
on applies to common-low actions. See Pratt v. Jones, 22 Vt.,
at pa ge 345 ; Pettes v . Bank, 17 Vt., at page 444. And hence
the question arises whether i t is applicable to suits in equity ; for,
if so, it is controll ing in the case at bar, unless it can be held that
this is a proceeding acting di rectly upon the record in said origi
nal action , \vhich we do not think it is. To state the question
more concisely , can a court of equ ity ever interfere and grant re
lief by way of permi tting the record of a common-law court to be
impeached as to the officer's return on the writ, or as to any oth er
part of the record ? \Ve think thi s question must be answered
in the affirmative. [ *291 ] One of the peculiar p r ov inces of a
court of equity is to relieve against willful m i s representation and
fraud. A court of equity is a court of conscience, and whatever,
therefore, is unconscionable is od ious in its sight. Indeed, it
is said by Judge Story, in his Commentaries, that '' fraud i s even
more odious than force." That a judgmen t obtained in a court
of law by a false and fraudulent writ, or by a false and fraudulent
return thereon by the officer, is so wholly unconscionable as to
shock the inherent sense of j ustice of all right....thinking men, no
one will den!· · And it would be a rep roach to our system of
j urisprudence i f a court of equ ity could afford no relief against
a j udgment so obta ined. But that equity cloes · afford a full and
ad e <] u a te remedy against such a wrong, and that the case stated
in the bill before u s is clearly within the j urisdiction of such a
cou rt. i s fully shown by the au th oritie s , to some of wh ich w e will
proceed to refer. Perhaps the leading cg,ge in this country upon
the subj ect o f equitable relief agamst j udgments a t law is that
Cranch , 332,
L. Eel . 362 in
of Insuran ce Co . v. Hod so n,
e groun s or e interwhic Chief !usttce
ference of equity in
"vVithout
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attempting to draw any precise line to which courts of equity

will advance, and which they cannot pass, in restraining parties

from availing themselves of judgments obtained at law, it may

safely be said that‘any fact which clearly proves it to be against

conscience to execute a judgment, and of which the injured party

could not have availed himself at law, but was prevented by fraud

or accident unmixed with any fault or negligence in himself or

his agents, will justify an application to a court of chancery.”

In Bank V. Eldredge, 28 Conn. 563, Storrs, C. J., said: “No

principle is better settled, or more frequently acted on, than that a

court of equity will interfere to restrain the use of an advantage

gained by the proceedings of a judicial tribunal, either of law or

equity, irrespective of the inquiry whether those proceedings were

regular or not, when they must otherwise make either of those

tribunals an instrument of injustice, in all cases where such ad-

vantage has been [*292] gained by the fraud of the opposite

party, or by accident or mistake, without the fault of the party

seeking relief against them. In regard to the judgment of a

court of law, it does not in such a case reverse that judgment, but

conceding it to be valid, it prevents its being used for an uncon-
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scientious or inequitable purpose.” In Earle V. McVeigh, 91 U.

S., at page 507, 23 L. Ed. 400, Mr. Justice Clifford said: “Argu-

ment to show that no person can be bound by a judgment, or

any proceeding conducive thereto, to which he was never a party

or privy, is quite unnecessary, as no person can be considered in

,default with respect to that which it never was incumbent upon

him to fulﬁll. Standard authorities lay _down the rule that, in

order to give any binding effect to a judgment, it is essential that

the court should have jurisdiction of the person and the subject-

matter; and it is equally clear that the want of jurisdiction is a

matter that may always be set up against a judgment when

sought to be enforced, or where any beneﬁt is claimed under it,

as the want of jurisdiction makes it utterly void and unavailable

for any purpose.” In Hogg V. Link, 90 Ind. 346, it is held to be

well settled that a judgment may be enjoined for fraud in ob-

taining it, at the suit of the injured party; such a fraud being

regarded as perpetrated upon the court as well as upon the in-

jured party. In Dobson V. Pearce, I2 N. Y. I56, it was held that

a court of chancery has power to grant relief against judgments

obtained by fraud. “Any fact,” says the court, “which clearly

proves it to be against conscience to execute a judgment, and of

which the injured party could not avail himself at law, but was

prevented by fraud or accident, unmixed with any fault or negli-

attempting to draw any precise- line to which courts of equity
will advance, and wh ich they cannot pass, in restraining parties
from availing themselves of j udgments obtained at law, it may
safely be said that ,any fact which clearly p roves it to be again�t
conscience to execute a j udgment, and of which the inj ured party
could no t have availed himself at law, but was prevented by fraud
or accident unmixed with any fault or negl igence in himself or
his agents, will j u stify an application to a cou rt of chancery."
In Ban k v. Eldredge, 28 Conn. 563 , Storrs, C. J . , said : "l\o
principl.:! is better settled, or more frequently acted on, than that a
court of equ ity will interfere to restrain the use of an advantage
gained by the proceed ings of a j udicial tribunal, either of law or
equ ity, irrespective of the inquiry whether those proceedings were
regular or not, when they must otherwise mak e either of those
tribunals an instrument of inj ustice, in all cases where such ad
vantage has been [ *292 ] gained by the frau d of the opposite
party, or by accident or mistake, without the fault of the party
seeking relief against them. I � regard to the j udgment of a
court of law, it does not in such a case reverse that j udgment, but �
conced ing it to be valid, it prevents its being used for an uncon-1
scientious or inequitable purpose." In Earle v . M cVciglz, 9r U.
S., at page 507, 23 L. Ed. 400, l\f r. Justice Clifford said : "Argu
ment to show that no person can be bound by a j udgment, or
any proceeding conducive thereto, to which he was never a part y
or privy, i s qu ite unnecessary, as no person can be con sidered in
. default with respect to that which it never was incumbent upon
him to fulfill. Standard authorities lay down the rule that, in
order to give any binding effect to a judgment, i t is essential that
the court should have j u risd iction of the person and the subj ect
matter ; and it is equally clear that the want of j u risdiction is a
matter that may always be set up against a ju dgment when
sough t to be en forced, or where any benefit is claimed under it,
a s the want of j n ri sdiction makes it utterly void and unavailable
for any purpose." In Hogg v . Lin k, 90 Ind. 346, it is held to be
well settled that a judgment may be enj oined for fraud in ob
taining it, at the suit of the inj ured party ; such a fraud being
regarded as perpetrated upon the court as well as upon the in
j ured party. In D obson v. Pearce, 12 N. Y. 1 56, it was held that
a court of chancery has powe r to grant relief against judgments
obtained by fraud. "Any fact," says the court, "which clearly
proves it to be against con science to execute a j udgment, and o f
which the inj ured party cou ld not avail himsel f at law, but was
prevented by fraud or accident, unmixed with any fault or negli-
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gence in himself or his agents, will justify an interference by a

court of equity." Perhaps no better summary of the law apper-

taining to the question now under discussion can be given than

that which is found in 2 Free1n. Judgm. § 495. That part of the

section which is pertinent reads as follows: [*293] “We shall

now consider the circumstances in which a defendant may be

relieved from a judgment or decree rendered in an action wherein

his failure to defend is not chargeable to the plaintiff. Promin-

ent among the grounds of relief belonging within this class of

cases is the one that the court has proceeded to condemn a party

without ﬁrst giving him an opportunity to be heard. A judgment

pronounced without service of process, actual or constructive,

and without the defendant's knowing that a court has been asked

to adjudicate upon his rights, is regarded with such disfavor at

law that a variety of motions. writs, and proceedings are there

provided to overthrow it; and in many courts it is at all times and

upon all occasions liable to be entirely disregarded upon having

its jurisdictional inﬁrmity exposed. ’But proceedings in equity-

are peculiarly appropriate for the exposure of this inﬁrmity.

They permit of the formation of issues upon the question of
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service of process, and of the trial of those issues after full

opportunity has been given to those who seek to sustain as well

as to those who seek to avoid the judgment. ‘lf_at such trial it

satisfactorily appears that the defendant was not summoned and

had no notice of the suit, a sufﬁcient excuse is shown for his neg-

lect to defend; apd £g_uity_will IQ albl the jgdgme_n_t,_if_unjust,

tO_lJC usemainst h_ig1_, no m_a_tter what j1lI'li(£Cil0E.l recitals_i_t

contains.” To the same general effect are the followin_gﬂcases,

viz: Wistar v. .l/[cMancs, 54 Pa. St., on page 326; Stubbs v.

Lear-itt, 30 Ala. 352; Duncan v. Gcrdinc, 59 Miss. 550; Jcﬁ’ery v.

Fitch, 46 Conn. 601; Insm’a/ncc C0. \-'. *lVatcrrelzouse, 78 Iowa,

674, 43 N. \V. 611; Vilas v. Jones, 1 N. Y. 274; Wingate v.

Ho_meooci, 40 N. H. 437; Little V. Price, 1 Md. Ch. 182; Lester

v. Hos].-ins, 26 Ark. 63; Martin \'. Parsons, 49 Cal. 94; French

\'. S/10trecll, 5 Johns. Ch. 555. See, also, Beach. Iuj. §§ 615-631;

Spell. Extra. Relief, § 139. Although there is no decision in our

own reports which fully controls the case at bar, yet there are

several in which the validity of the doctrine above enunciated is

clearly recognized. In S[>00ncr V. Leland, 5 R. I. 348. which

was a bill to enjoin an execution [*294] in an action at law, this

court, while it denied the relief prayed for. on the ground that the

answer completely negatived all the allegations of the bill as to

the defenses of the complainant in the original action, yet held that,

gcnce in h imself or his agents, will j ustify an interference hy a
court o f equity . ' ' Perhaps no better summary of the law apper
taining to the question now under discussion can be given than
that which is found in 2 Freem. Judgm. § 495. That part of the
section wh ich is pertinent reads as fol lows : [*293 ] " \Ve shall
now consider the circumstances in which a de fendant may be
relieved from a j udgment or <lecree rendered in an action wherein
his failure to defend is not ch argeable to the plaintiff. Promin
en t among the grounds of relief belonging within thi s class of
cases is the one that the court has proceeded to condemn a party
w i t h o u t first giving h im an o!Jportunity to be heard. A j udgment
pronounced without service of process, actual or constructive,
and withou t the de fendant's knowing that a court has been asked
to adj udicate upon his rights, is regarded \\.' ith such disfavo r at
law that a variety of motions, writs, and proceedings are there
provided to ove r th row it ; and in many co urts it is at all times and
upon all occasions liable to be ent irely disregarded upon having
its j uri sdictional infirmity exposcc!. But proceed ings in equ ity .
a re peculiarly app ropriate for the exposure o f this infirmity.
They permit of the formation of issues upon the question of
service of process, and o f the trial of those issues after full
opportunity has been given to those who seek to sustain as well
as to those who seek to avoid the j udgment. hf. at such trial it
satis factorily appears that the defendant was not summoned and
h a d no notice o f the su it, a sufficient excuse is shown for his neg
lect to defend ; a!!d .£g_u ity�ill !22!. allow the jtt(lgm� i f_unj_ust,
t<LJ?e use1-!!ga inst lli_m, no matter what j ur igli_ctional recitals�
c o nt a in s3 To the same general eff cct are the following cases,
viz : l V ista r v. "�fdfmz cs, s4 Pa. St., on pag-e 32G ; Stubbs v.
Lem·it t, 30 Al a . 3 5 2 ; D wz ca11 v. Gerdine, 5<) �Iiss. 5 50 ; Jeffery v.
Fi t ch 46 Conn. 6or ; In s11 ran cc Co . v. ·lVa ten:ch ouse, 78 Iowa,
674, 43 1\ . \V. 6 I I ; Vilas v. J o n e s I N. Y. 274 : TVingate v .
Hay'i.. c ood, 40 N . H. 437 ; I�frtle v. Price, I :\Id. Ch. 1 82 ; L es te r
v. fl oskins, 26 Ark . 63 ; .Martin v. Parsons, 49 Cal. 94 ; French
See, also, Beach . Inj . §§ 6 1 5-63 1 ;
\" . Sh o t<.cell, 5 Johns. Ch. 5 5 5 .
�pell. Extra. Rel ief, § I 39. Alt h o u gh there is no decision in our
own reports which fully controls the case at har, yet there are
several in which the valid ity o f the doctrine above enunciated is
clearly recogn ized. In Sp o oner v. Leland, S R. I. 348. wh ich
w a s a bill to enj oin an execution [ *294] in an act ion at law, this
court, while i t denied th e relief prayed for. on the ground that the
answer completely neg-atived all the allegation s of the bill a s to
the defenses of the complainant in the origi nal action, n t held that,
·
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if the party wronged had no notice or knowledge of the judgment

obtained against him until after the expiration of the year within

which he might have applied for relief on the law side of the court,

he would certainly, on the ground of breach of trust and for the

prevention of fraud, be entitled to it in equity. In Furbush v.

Collingzcood, 13 R. I. 720, which was a bill by a judgment creditor

for injunction and for revision of the judgment in the matter of

costs, it was held that a court of equity has no more jurisdiction

to revise and correct the judgments of a court of law in the mat-

ter of costs than in the matter of debt or damages, and that in

either matter it has jurisdiction only in case of fraud, accident,

or mistake, or something of that nature. In delivering the opin-

ion of the court, Durfee, C. _I., said: “We apprehend that what is

meant by fraud, as a ground for enjoining or setting aside a judg-

ment, is not mere falsity of claim or proof, but fraud outside of

them, perpetrated by some artiﬁce or contrivance of the party

or person beneﬁted, or by some collusion of both parties, whereby

in the course of the trial, or in entering judgment, the injured

party or the court has been imposed upon or betrayed into inatten-

tion and deceived. Freem. Judgm. 487, 489; High. §§ 86, 97, and notes; City of Muscatinc v. Mississippi <9‘ M. R.
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Co., 1 Dill. 536, Fed. Cas. No. 9,971 ;Bateman v Willoe I Schoales

& L. 201, 204; Emerson v. Udall, 13 Vt. 477. No such fraud is

alleged here.” See, also, Linnell v. Battey, 17 R. I. 241, 21

Atl. 606; Rogers v. Rogers, 17 R. I. 623, 24 Atl. 46. The allega-

tions of the bill in the case at bar satisfy all of the conditions

which these cases, in common with the great current of authorities,

render essential in order to give jurisdiction to a court of equity,

and hence we have no doubt that it is maintainable.

The third ground of demurrer is not well taken. The [*295]

complainant has no adequate remedy at law. To permit the

respondent to prevail in his action on the judgment sued on, and

compel the complainant to pay the same, and then resort to an

action against the officer who served the writ, involves a circuity

and remoteness in attaining redress, and an uncertainty as to

the result of such an action, which is quite foreign to the spirit of

equity. I Black, judgm. § 377; Ridgeway v. Bank, II Hump.

523.

As the fourth ground of demurrer is covered by what we

have already said, there is no occasion for us to consider it

separately. The demurrer is overruled.

Accoan: Smoot v. Judd, 61 S. W. 854.

