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WHAT CONTRACTS AND ACTS CREATE PART-

NERSHIP.

1. Of the Conslrilction of C'om'rac’s Generally.

_ ATKINS vs. HUNT.

Supreme Court of N cw H am pshirc, 1843.

14 N. H. 205.

Assmursrr on three promissory notes, all dated in the year

1840, and payable to the plaintiffs, or order, and signed “Farm-

IV.

ers’ and Mechanics‘ Company, by Greenleaf Cummings, Agent."

There were numerous defendants,all of whom were defaulted

except two, who severally pleaded the general issue. It was

proved that in the month of August, 1839, the defendants

signed written articles of association in trade, under the name

WHAT CONTRACTS AND ACTS CREATE PART·
NERSHIP.

and style of “The Farmers‘ and Mechanics’ Store.” One of the

articles provided as follows: “If any stockholder wishes to

1. Of th1 Construction of C'ontrae's Generally.

withdraw from the concern, he may do so, taking the amount

by him paid in, by giving six months’ notice of his intent, to the

executive committee in writing.” It was also provided by the

second by-law that each subscriber should become a partner,
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and the defendant was a subscriber of a certain sum; and

article 12 provided that all matters relating to the business of

the company should be decided by a major vote of those pres-

ATKINS vs. HUNT.

ent at any meeting duly notiﬁed, except in relation to certain

speciﬁed acts.

Supreme Court of New Hampsllirc. 1843.

It was proved that Greenleaf Cummings, who signed the

notes, was dul_v employed from the ﬁrst of February, 1840, to

14 N. H . 205.

the ﬁrst ot’ July, 1841, and acted as agent of the company, pro-

vided it shall appear from this case that the company con-

7

AssuMrs1T on thrc>e promissory notes, a II dated in the year

1840, and payable to the plaintiffs, or order, and signed "FarmerR' and ?\lt>C"hanirs"Company, by Greenleaf Cummings, Agent:'

There we1·e nunw1·011s deff'ndants,all of whom were dl'faulted
ex<'ept two, who sevPrally pleaded the general issue. It was
proved that in the month of .Augnst, 18!l!l, the defendants
Higned writti•n artidPs of a!'.lsodation in trade, under the name
and st;vle of "The Fal'mf'rs' and 1\Iechanics' Store." One of the
articles provided as follows: "If any ~tock holder wishes to
withdraw from the con<'t•1·11, he may do so, taking the amount
by him paid in, by gi,·ing six months' notice of his intent, to the
executive connuith•e in w1·iting.'' It was also provided by the
second by-law that each suhseriber should become a partner,
and the defendant was a subscriber of a certain sum; and
article 12 provided that all matters relating to the business of
the company should be decid(•d by a major vote of those prel'!<'nt at any meeting duly notified, except in relation to certain
specified acts.
It was proved that Greenleaf Cummings, who signed the
notes, was duly employed from the first of F'ebruary, 1840, to
the first of .July, 1841, and af't<>cl as agent of the rompan.'< provided it shall appeai· from this case that the company con7
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CASES ON PARTNERSHIP.

tinned its legal existence, and that the notes in suit were given

in pursuance of his agency. for goods purchased to be used in

the business of the company. I

A verdict was taken for the plaintiffs, upon which judgment

is to be rendered, or it is to be set aside and judgment rendered

for the defendants, according to the opinion of the Court upon

this case.

I/ieerrnore, for the defendants.

Morrison, for the plaintiff.

Gn.c1m1s'r, J . The question before the Court is, whether the

defendants are liable as partners of the Farmers and Mechan-

tinned ite legal existence, and th.at the notes in suit were given
in pursuance of his agency, for goods pur~hased to be used in
the business ot the company.
A verdict was taken for the plaintiffs, upon which judgment
ls to be rendered, or it is to be set aside and judgment rendered
for the defendants, according to the 01>inion of the Court upon
this case.

ics’ Company. The plaintiffs allege that they are thus liable,

because it appears that they subscribed certain articles consti-

Lfrermorf., for the defendants.

tuting that company; that provision was made for the with-

drawal of persons from it; that the business of the company

Morrison, for the plaintiff.

was to be managed according to the vote of those present, and

that the second by-law provides that each subscriber shall

become a partner. These facts it is said render them liable to

the world as partners for the performance of the contracts

made by their agent, and constitute them actually partners
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among themselves.

It is said. on the other hand, that what was done amounted

merely to a proposition to form a partnership; that no money

was paid in, so as to cause them to be atfected by any eventual

proﬁt and loss; that no names were published to the world, as

those of the partners; that the defendants might have with-

drawn at any time, and that consequently they could not be

bound by the acts of the agent of the company. The question

raised by the case is. whether the defendants were actually

members of a partnership. ‘

There is of course an essential difference between a mere

proposition to form a partnership. and its actual constitution.

Persons may take a deep interest in the objects to be accom-

plished by the company; may make donations to aid its prog-

ress; or may sign their names to subscription papers for the

same end, without being liable for debts which other persons

may contract in‘the prosecution of the same purpose. lint a

ditlicult question often arises. as to where the proposition to

make the contract ends. and the contract itself begins. In

Bournc -vs. 1-'rcctli, 9 B. & C. 63:2, 17 Eng. Com. Law 285 a

,~.: ~7 77,?“ — _h —’ >

Gn.cnmsT, J. The question before the Court is, whether the
defendants are liable as partners of the Farmers and :Mechanics' Vompany. The plaintiffs allege that they are thus liable,
becamw it appears that they subscribed certain articles consti·
tuting that company; that provision was made for the with·
drawal of persons from it; that the business of the company
was to be managed lH'('Ording to the vote of those present, and
that the st>eond by-law provides that each subscriber shall
become a partner. 1'hese facts it is said render them liable to
the world as partners for the pcr·formance of the contracts
made by their agent, and constitute them actually partners
among themselves.
It is said. on th<' other hand, that what was done amounted
merely to a proposition to form a part1wri,;hip; that no money
was paid in, s6 as to cause them to be atl'Pl'ted by any eventual
profit and loss; that no names were pnuli8he<l to the world, ns
those of the partneri;;;. that the <lef<>udants might have with·
dr.nvn at any time~ nnd that conse<pwntly they could not be
bound by the aets of the agent of thc> company. The question
rais<'d hv
. the case is. whether the defendants were uctuallv
members of a partnership.
'
There is of course an e~sential dilTerence between a mere
proposition to form a pill'tnership. and its a ctual constitution.
Pel'f!ons may take a 1)e('p interest in the objects to bt• a1·1·om·
plished by tlw comp:my; ma;r mnkP donations to aid itfol progress; or may sign tht•ir nanws to suhsc1·iption papers for the
same end, without lwing- liable for dt•lits which other J>r•rsons
may contract in. thl' pro:oiecution of th(.~ f-lame purpose. But a
difficult question ~ftPn :irisPs, as to w1wre the propm~ition to
make thE' contral't 1•111ls. and thP c·nnt rad itself lwgins. In
Bour11c vs. Prccfh, 9 B. & C. 6:~:!, 17 Eng. Com. Law 285 a
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Arxms vs. Iluxr. 51

51

prospectus was issued, stating the conditions upon which

the company was formed; that the concern was to be divided

into twenty shares, to be under the management of a com-

mittee, and ten per cent of the subscriptions to be paid in

by a certain date. It was held that this prospectus imported

only that a company was to be formed, and not that it

was actually formed, and that the signature to the pros-

pectus did not indicate to any person who should read it

that the singer had become a member of a company already

formed. So in a case where all the acts proved and relied

on were equally consistent with the supposition of an

,r
intention on the part of "the defendant to become a part-

ner in a trade or business to be afterward carried on, pro-

vided certain things were done, as with that of an existing

partnership, it was held that he was not a partner: Dickinson

vs. Valpg/, 10 B. & C. 128, 21 Eng. Com. Law 63, per PARKE, J.

And where a prospectus for a company was issued, to be con-

ducted pursuant to the terms of a deed to be drawn up, it was

held that an application for shares, and payment of the ﬁrst
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deposit, did not constitute one a partner who had not other-

wise interfered in the concern: F040 vs. Clifton, 6 Bing. 776,

19 Eng. Com. Law, 347. It was an important element in

that decision, that the deed was not executed by the defend-

ant who was sought to be charged as a partner. In

Howell vs. Brodie, 6 Bing. N. C. 44, 37 Eng. Com. Law

272, the defendant from 1829 until 1833 advanced various

sums, with a view to a partnership in a market about

to be erected; knew that-the money was applied toward the

erection, and was consulted in every stage. In October, 1833,

it was settled by a written agreement that he should have a

seventh share of it; but it was held that he was not liable as a

partner until October, 1833, although proﬁts had been made

but not accounted for to him before that time. Lord C. J.

TINDAL mentions the fact that no account of proﬁts was ren-

dered previous to October, 1833, as being in favor of the

defendant. ."

These cases suﬁiciently illustrate and authorize the general

position taken by the defendants, that a mere agreeuu-nt to

constitute a partnership in futuro does not make the contract-

ing parties liable as partners. A partnership is a contract,

imposing certain liablities upon its incmbers. \Vhetl|er par-

X

_;~.'r.u\_

prospectus ·was issued, stating th1~ eonditions upon which
the company was formed; that the concern was to be divided
into twenty shares, to be under the management of a committee, and ten per cent of the subscriptions to be paid in
by a certain date. It was held that this prospectus imported
only tba!: a company was to be fornK•d, and not that it
was actually formed, and that the signature to the prospectus did not indicate to any person who should read it
·that the svfa.er bad become a nwmber of a company alread.v
formed. So in a case where all the acts pron>d and relied
on were equally consistent with the suppoi~dtion of an
intention on the part af the defendant to l><'l'ome a partner in a trade or business to be afterward carried on, provided certain things were done, as with that of an existin~
partnership, it was held that he was not a partnC'r: llickinsmi
vs. l'alpy, 10 B. & C. 128, 21 Eng. Com. Law fi3, per PAHKE, J.
And where a proNpeetus for a company was h~sued, to be conducted pursuant to the terms of n deed to be drawn up, it was
held that an application for shares, and payment of the first
deposit, did not constitute one a partner who had not otherwise interfered in the con<~t>rn: Po;c ts. Clifton, 6 lling. 77(),
19 Eng. Com. fatw. 347. It was an importnnt eh•ment in
that decision, that the deed was not cxecuh.•d by the defendant who was sought to be charged as a partner. In
Howell vs. Brodie, G Bing. N. C. 44, 37 Eng. Com. Law
272, the defendant from 182!) until 183:J advanced various
sumR, with a view to a pnrtnership in a markt•t about
to be erected; knew that ·the money was appJif'd toward Ow
erection, and was commltl>d in <>n~r.v stage. In Odnber, lS:Ja.
it was settled by a written agret•nwnt that he should have a
seventh share of it; but it wns held that he was not liable as a
partner until October, 1833. ~Hhough profits had he<~n mnde
but not accounted for to him before thnt time. Lord C. .J.
TINDAL mentions tlw fact thnt no account of profit~ wm~ 1·endered previous to Oetober, 18:13, as being in fa rnr of the
defendant.
ThPse cases Emfficiently illustrate and authorize th<' genPral
position taken by the defendants, that a m~re ngrP<'llll'JJt to
constitute a pnrtnf'r1-1hip in f11t11ro dews not fn:lke th<> eontmcting parties liable as partnc>rs. A pnrtiu•rship is a contract,
imposing certain linblitit>s npon its membe1·s. \Vhetlwr par-
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ties have agreed that they will at some future time enter into

such'a contract, is a very different question from the one

whether the_v have actually entered into the contract. But we

are not called upon to make a critical examination of the

numerous cases on the subjeet_of partnership which fall within

one or the other of these categories, further than to recognize

their division into the two classes referred to. Our opinion is

that the defendants are clearly liable as partners, for the acts

of Cummings. There was an association doing business under

a certain name. The defendants signed the articles which con-

stituted this association. the defendants were subscribers, and

a by-law provided that each subscriber should become a part-

ner. The business of the company was to be done in pursu-

ance of a major vote of those present, and an agent was

appointed, who purchased goods for the use of the company.

Here, then, there was not simply an agreement that a partner-

ship should be formed a_t some future day, but an actual exist-

ing reality. a subscription to articles, making a present associa-
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tion, and a by-law designating the subscribers as partners. A

right to participate in the proﬁts of a joint concern is one of the

tests of a partnership, where a party has fulﬁlled all the con-

ditions incumbent on him to perform: Fox vs. Clifton, 6 Bing.

776, 19 Eng. Com. Law 233; s. c., 9 Bing. 115, 23 Eng. Com. Law

273, per T|.\'n.u., C. J. The defendants do not appear to have

failed in this regard, and upon this case they would certainly

be entitled to a share in the proﬁts of the business. It is not

necessary that persons should hold themselves out to the world

as partners, in order to become liable in that capacity. That is

only one mode of charging them, and when that is done it dis-

penses with the ne('essit_v of proving that they actually signed

the articles of partnership. In this case, as the defendants

were partners in fact. the opinion of the Court is that there

should be judgment on the verdict.

Nora: As to contemplated partnerships, see Mechem's Elem. of Part.n.,

§ § 13-14, and cases there cited. '

As to when the contract takes effect, see Id. § 34 and cases cited: also

Karrick vs. Stevens, post, p. 55; Chester vs. Dickerson, ante p. 20.

See also Jacobs vs. Shorey, post p. —.

ties have agret>d that tht•_y will at some future time enter into
such· a contract, is a ,·e1·y different question from the one
whether the,v have actually ente1·ed into the contract. But we
are nOt call(•d upon to make a critieal t•xamination of the
numerous cases on the subject.of partnership which fall within
one or the other of these categories, further than to recognize
their dh·ision into the two classes referred to. Our opinion is
that the defE>nrlants are clearly liable as partners, for the acts
of Cummings. There was an association doing business under
a certain name. '!'he defendants signed the articles which constituted this association. the defendants were subscribers, and
a by-law providt'd that each subscriber should become a partner. The business of the company was to be done in pursuance of a major Yote of those present, and an agent was
appointed, who purt·hased goods for the use of the company.
Here1 then, there wns not simply an agreement tlrnt a partneri;;hip should he formC'd ~t some future day, but an actual existing realit~·. a subscription to articles, making a pr<.>sent association, and a b;v-law designating the subscribers as partners. A
right to participate in the profits of a joint concern is one of the
tests of a pm1nership, where a party bas fulfilled all tile conditions incnmb('nt on him to perform: Fo~ vs. Clifton, 6 Bing.
776, 19 Eng. Corn. I~aw 233; s. c., 9 Bing. 115, 23 Eng. Com. Law
:t73, per T1.:\'n.u., C. J. The defendants do _not app<.>.ar to have
failed in tbi8 r<.>gard, and upon this case they would certainly
be entitled to a share in the profits of the business. It is not
necessary that per~wns should hold tlwmselves out to the world
as partrn•rs, in order to b<>('ome liable in that capacity. That is
only onP mode of charging them, and when that is done it dispenses with the neeessity of proving that th<>y actually sign<.>d
the articlE>s of partnership. Jn this case, as the d<>fendants
were partnel's in faet, the opinion of the Court is that there
should be judgment on the rcrdict.
NoTE: As to contemplated partnerehipR, eee Mechem's Elem. of Partn.,
§ § 13-14, and cases there cited.
·

As to when the contract takes effect, see Id.§ 34 and cases cited: alao
Kerrick ve. Stevens, pnst, p. 55; Chester vs. Dickerson, ante p. 20.
See also Jacobs :vs. Shorey, post p.-.
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SAILORS vs. NIXON-JONES PRINTING CO.

Appellate Court of Illinois, 1886.

I

' 20 Ill. App. 509.

Action by the Printing Company against Sailors, \"~Voodward

SAILORS vs.

NIXOX-.JO~ER

PHl~TI~G

: .l ....
>

CO.

and Guibout; to recover for printing done for the "Union Mer-

cantile A gency,” under which name it was alleged that defend-

Appellate Court of Illinois, 1886.

ants were partncrs. Each of defendants owned an interest in

certain books and business of a. commercial agency. and on

January 2, 1885, they agreed to unite their interests as a part-

'

20 Ill• .App. 50J}.

nership under the name of Union Mercantile Agency. It was

agreed, however, that for two years Sailors was to be relieved

from any participation in the business, and during that time he

was neither to share in the management nor in the proﬁts or

losses of the business. At the expiration of that time, he was

to take an active part. In May, 1885, Guibout ordered the

printing for which the action was brought. Guibout, in his

deposition, testiﬁed that he told the plaintiff when the order

was given that the ﬁrm consisted of himself, \\'oodward and

Sailors. He also testified that he told Sailors of the order and

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:06 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

that the latter agreed to help pay. This Sailors denied. No

participation by Sailors in the business was shown. Judgment

for plaintiff, and Sailors appealed.

J. D. Hubbard, for appellant;

Flower, Remy cﬁ Gregory, for appellee.

Moium, J. The contract of January 2, 1895, between \\'ood-

ward and Guibout and appellant, did not constitute appellant

a partner in the business which \\'o0dward and Guibout were

to conduct in St. Louis. True, the word “partnership” is used

to designate the relation of the parties, but the whole agree-

ment shows plainly that Sailors was a joint owner merelv,

and that the business was to be conducted wholly by the

others, and they were to have the entire proﬁts accruing, and

bear all losses that might happen in running the business, till,

at the end of two years, Sailors was to come into a partici-

pation of the business, and thereafter share the proﬁts and

Action by the Prfoting Company against Sailors, Woodward
nnd Guibout; to recover for printing done for the "Cnion .l\lercantile Agency," under which name it was alleged that defendants were partners. Each of defendants owned an inte1·est in
certain books and busi1w~s of a commercial agl·nc.r~ and on
Janunry 2, 1885, they agret>d to unite their interests as a partnerl'lhip under the name of rnion ~lercantile Agency. It was
. agreed, howe\·er, that for two years ~ail ors was to be relieved
from any partieipation in the business, and during that time he
was neither to shm·e in the managemE'nt nor in the profits or
losses of the busilwss. At the expiration of that time, he was
to take an aetive part. In ~fa.v, 1885, Uuibout ordned the
printing for whieh the action was brought. Guibout, in his
deposition, h•stified that he told the plaintiff when the order
was given that the firm eonsisted of himself, \\'oo<lward urn]
fiailors. He a hm tef'!titit•d that he told Hail ors of the order and
t!iat the latter agreed to help pay. 'rhis 8ailors denied. No
participation by Sailors in the business was shown. Judgment
for plaintiff, and Sailors appealed.

losses of the business that should be done. It was a contract

J. D . Hubbard, for appe11ant;
Floircr, Remy cf Gregory, for appellee.
Mo1u~, J. The contract of January::!, 1885, betwN•n "'oodward and Guibout and appt>llant, did not com;titute ap1wllant
a partner in the business whit-h Woodward and Guibout we1·e
to conduct in St. Louis. True, the word "partnership" is used
to designate the relation of thf' parties, but the whole agreement shows plainly that Sailors was a joint owner mere)~·.
and that the business was to be ronduded wholly by tlw
others, and they were to have the entire profits a<'cruing-, and
bear all losses that might happen in running the businesf'!, till,
at the end of two ye~rs, Sailors was to come into a participation of the business, and thereafter share the profits and
loHes of the business that should be done. It was a <'ontract

5t Cssss on’ PARTNERSHIP.

CASBS ON PARTNEKSHIP.

I

»

Q‘/\_ f-\

which bound appellant to become a partner at the end of

two years, but such contract would not make him- liable for

debts contracted before his relation as partner commenced.

The agreement is very explicit that he shall not share the

proﬁts nor be liable for the losses. He retained only his one-

third ownership in the books and good-will of the business,

and had no control over its management and no right beyond

seeing to the preservation of the property. The fact that the

parties to such relation themselves call it a partnership will

not make it so. ¥Vhere the question~of partnership is to be

determined from a contract between the parties to it, the rela-

tion must be found from the terms and provisions of the con-

tract, and even though parties intend to become partners, yet

if they so frame the terms and provisions of their contract as

to leave them without any com-munity of interest in the busi-

ness or proﬁts, they are not partners either in fact or in law:

Parsons on Partnership, 91. A partnership inter se must result
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from the intention of the parties as expressed in the contract,

and they cannot be made to assume toward each other a rela-

tion which they have expressly contracted not to assume. The

terms of the agreement, where there is one, ﬂx the real status

of the parties toward each other.

If there is no agreement, then if they deal with each other

as partners, sharing losses and proﬁts, their interest will be

gathered from their acts, and they will be partners inter se.

Gollyer on Partnership, § 2 and note. A mere community

of interest in property will not make the owners partners.

There must be an agreement for a joint v "ture and to share

proﬁts and losses; and in the absence of such a. mutual agree-

ment they are mere tenants in common of the property and

the act of one will not bind the other: Chase vs. Barrett, 4

Paige (N. Y.) 148; Niehoﬂ‘ vs. Dudley, 40 Ill. 406; Smith vs.

K-night, 71 Ill. 149, 22 Am. Rep. 94. 7

As the contract did not make appellant a partner, he could

only be held on the ground that he had held himself out as

one, or authorized or assented to his being so held out. Nixon

says that he knew appellant was a partner when the books

were ordered, but he does not state how he knew it, and it may

well be inferred that he only knew from what Guibout told

him at the time the books were ordered. The question

whether the appellant had been, with his consent, held out as

m.~ v “

whish bound appellant to become a partner at the end of
two year~, but such contract would not make him liable for
debts contracted before his relation as partner commenced.
'rhe agreement is very explicit that he shall not share the
profits nor be liable for the losses. He retained only his onethird ownership in the books and good-will of the business,
and had no control oYer its management and no right beyond
seeing to the preservation of the property. The fact that the
parties to such relation themselves call it a partnership will
not make it so. 'Where the question· of par·tnersbip is to be
· : determined from a contract between the parties to it, the rela·
~ , tion must be found from the terms and provisions of the ron( tract, and even though parties intend to become partners, yet
/ if they so frame the terms and provisions of their contract as
<to leave them without any community of interest in the busi. ness or profits, they are not partners either in fact or in Ia w:
Parsons on Partnership, 91. A partnership inter se must .ret)ult
from the intention of the parties as expressed in the contract,
and they cannot be made to assume toward each other a relation which they have expressly contracted not to assume. The
terms of the agreement, where there is one, fix the real status
of the parties toward each other.
If there is no agreement, then if they deal with each other
as partners, sharing losses and profits, their interest will be
gathered from their acts, and they will be partners inte1· se.
Collyer on Partnership, § 2 and note. A mere community
of interest in property will not make the owners partners.
There must be an agreement for a joint v -, tore and to share
profits and losses; and in the absence of such a mutual agreement they are mere tenants in common of the property and
the act of one will not bind the other: Chase vs. Barrett, 4
Paige (N. Y.) 148; Niehoff vs. Dudley, 40 Ill. 406; Smith vs.
·Knight, 71 Ill. 149, 22 Am. Rep. 94.
As the contract did n-0t make appellant a partner, he could
only be held on the ground that he had held himself out as
one, or authorized or assented to his being so held out. Nixon
says that he knew appellant was a partner when the books
were ordered, but be does not state how he knew it, and it may
well be inferred that he only knew from what Guibout told
him at the time the books were ordered. The question
whether the appellant bad been, with bis consent, held out as

Kmmlcx vs. STEVENS. 65

KERBICK VS. STEVENS.

65

a partner to the plaintiﬂ’, was one of fact for the jury; and it

was important that in determining that question the jury

should be Conﬁned to whatever competent testimony was

before them. The statement in Guibout’sdeposition that he told

Nixon that appellant wasone of the ﬁrm without proof that

appellant authorized the statement, wasincompetent, and in

view of all the evidence in the case was calculated to mislead

the jury. A party has a right to insist that irrelevant and

incompetent testimony shall be excluded. Incompetent testi-

mony in a deposition, though not objected to when the deposi-

tion is taken, may be objected to on the trial. The objection

is not as to mere form, it is substantial: Cooke vs. Ornc, 37 Ill.

186; Lockwood vs. Mills, 39 Ill. 602.

Nor did appellant lose his right to have the evidence

excluded by failing to object to it when read from the deposi-

tion. When incompetent testimony gets into the case in the

shape of depositions or otherwise, it is the duty of the Court,

when required, at any stage of the trial, to exclude it or direct

the jury to disregard it: Pittman vs. Gaty, 5 Gilm. 186; Gweenup

1:8. Stoker, 2 Gilm. 688; Wickenakamp vs. Wickenkamp, 77 Ill. 92.
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The refusal of the Court to exclude the evidence on appel-

lant’s motion was material error, and, while we are much

inclined to the opinion that there was no legal evidence before

the jury to support a verdict that appellant was jointly liable,

still we prefer to rest the reversal on the error above speciﬁed,

and remand the case for such further action as the parties may

desire to take. ’

Reversed and remanded.

Non: See Mechem’s Elem. of Partn., § 41. /
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KERRICK vs. STEVENS. %*l9A/ .

Supreme Court of Michigan, 1884. -

55 Mich. 167; 20 N. W. Rep. 888.

Action by Kerrick against Stevens, Riches and McCormick,

of whom Stevens alone defended.

Judgment below for the defendants, and plaintiff appeals.

a partner to the plaintiff, was one of fact for the jury; and it
was important that in determining that question the jm·y
should be confined to whatever competent testimony was
before them. The statement in Guibout'sdeposition that he told
·Nixon that appellant was .one of the firm without proof that
appellant authorized the statement, was incompetent, and in
view of all the evidence in the case was calculated to mislead
the jury. A party has a right to insist that irrelevant and
incompetent testimony shall be excluded. Incompetent testimony in a deposition, though not objected to when the deposition is taken, may be objected to on the trial. The objection
is not as to mere form, it is substantial: Cooke vs. Orne, 37 Ill.
186; Lockwood vs. Mills, 39 Ill. 602.
Nor did appellant lose bis right to have the evidence
excluded by failing to object to it when read from the deposition. When incompetent testimony gets into the case in the
shape of depositions or otherwise, it is the duty of the Court,
when required, at any stage of the trial~ to exclude it or direct
the jury to disregard it: Pittman vs. Gaty, 5 Gilm. 186; Green rtp
vs. Stoker, 2 Gilm. 688; Wickenkamp vs. Wickenlwmp, 77 Ill. U:!.
The refusal of the Court to exclude the evidence on appellant's motion was material error, and, while we are much
inclined to the opinion that there was no legal eyidence before
the jury to support a verdict that appellant was jointly liable,
still we prefer to rest the reversal on the error above specified,
and remand the case for such further action as the parties may
'" desire to take.
'
Reversed and remanded.

The opinion states the facts.

\
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KERRICK vs. S'fEVENS.
Supreme Oourt of Michigan, 1884.
IS5 Mich. 167; 20 N. W. Rep. 888.

Action by Kerrick against Stevens, Riches and McCormick,
of whom Stevens alone defended.
Judgment below for the defendants, and plaintiff appeals. ·
The opinion states the facts.
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CASES O:N PARTNERSHIP.

N. O. Griswold, for plaintiff.

T. R. Shields and J. C.‘Shields, for defendants.

N. 0. Grisrcold, for plaintiff.

CAMPBELL, J. Defendants were sued as partners for a debt

incurred by the ﬁrm for machinery furnished by plaintiff for

T. R. Shields and J. 0. · Shi~lds, for defendants.

a factory in Hastings. Minnesota. Under the charge of the

court below a verdict was rendered for defendants, which

depended on a denial of the existence of any partnership

liability against Stevens. On the ﬁrst of March, 1882, the

defendants entered into articles which recited the ownership

by Riches of a patent for folding ladders, in which he agreed

to give the others each one-third interest in Minnesota. Stevens

agreed to furnish $5,000 for the purpose of putting up a fac-

tory in Hastings, and buying machinery and material. and was

not to do any work in the factory unless he chose. Riches was

to assist in putting up and setting in order the factory and

machinery, and McCormick to attend to sales and manufac-

ture. VVhen the factory was completed they were all to be

equal partners. As soon as this was signed the parties began

operations, and bought machinery and property for the pur-

pose of the manufacture, and Riches moved to Hastings from
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Michigan for that object. In the latter part of May, or early

in June, Stevens went there, and spent some weeks, as it is

claimed, in looking after the business. He did not furnish

the full amount which he agreed to.

The notes in suit were given for machinery purchased for

the business and put up in the factory, which wasnearly ready

for use. There was testimony that during his visit at Hastings

Stevens was introduced as at partner, said he was a partner,

and acted as a_partner, going twice with one of the witnesses

to St. Paul to purchase property which was in Hastings, as

a site for the factory, and requested the same witness to keep

an eye on the operations of the other partners and report to

him. In October, 1882. being written to on behalf of plaintiff

for payment of this claim, he wrote back a letter treating the

matter as a liability of the partnership, urging plaintiff to take

back the machinery, and promising to arrange the balance sat-

isfactorily. Evidence was also given that Stevens, on the

thirty-ﬁrst day of July, 1882, sent out various notices that he

would not be liable for any future debts. Defendant was

allowed to introduce some talk after the contract was

J. Defendants were sued aR partners for a debt
incurred by the firm for machinery furniMhed by plaintiff for
a factory in Hastings, Minnesota. Under the charge of th~
court below a verdict was rendPJ'('d for defendants, which
depended on a denial of t11e existPn(·e of any partnership
liability against Stevens. On the first of }larch, 1882, the
defendants entered into artidPs whieh rt•cited the ownership
by Riches of a patent for folding lnddt'rs, in whil·h he agrPed
to give the otherR t'ach one-third interest in Minnesota. Stevens
agreed to furnish f:l,000 for the purpose of puttin~ up n factory in HaRtings~ and bu;ring ma('hin<>ry and material. and was
not to do any work in the factory unl(>RS he chose. Hkhes was
to assist in putting 11}) and SPtting in oraer the factory an<l
machine1·y, and l\IcCormkk to attend to sales and manufacture. 'Vhen the factory was compl(•tt'd the.v were all to be
equal partners. As soon as this was signed the parties began
operations, and bought machinery and property for the purpose of the manufacture, and Riches mo,·cd to Hastings from
Michigan for that object. In the latter part of May, or early
iu June, Stevens went ther<>, and spent some weeks, as it is
claimed, in looking after the business. He did not furnish
the full amount which he agrePd to.
The n-0tes in suit were givPn for mn<'hinery purchased for
the business and put up in the factory, which was.nearly ready
for use. There was testimony that during his visit at Hastings
Stevens was introduced as a pm·tner, said he was a partner,
and acted as a.. partner, going twice with one of the witnesses
to St. Paul .to purchase pro1~rty whlch was in Hastings, as
a site for the factory, and requested the same witness to keep
an eye on the operations of the other partners and report to
him. In Octobl'r, 1882, being written to on behalf of plaintiff
·for payment qf this claim, he wrote back a Jetter treating the
matter as a liability of the partnership, urging plaintiff to take
back the machinery, and promising to arrange the balance satisfactorily. Evidence was also given that Stevens, on thP
thirty-first day of July, 1882, sent out various notices that he
would not be liable for any future debts. Defendant was
allowed to introduce some talk after the contract was
CAMPBEI.J,,
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executed, to the effect that the partnership was not to com-

DURYEA. VS. WHITCOHB.

67

mence until after the factory was ﬁnished. But it was not

claimed that this was for the purpose of changing the agree-

ment. but only to construe it; and Mrs. Stevens spoke of this

as being said both before and after, on the same day.

There are several questions raised on the charges, but one

is suﬁicient to decide the case. The court charged that the

written contract did not make the parties partners, but only

provided for a future partnership after the factory should

be put in operation. YVe think it created a partnership from

the beginning. 'It contemplated action to be taken at once

and continuously for the joint beneﬁt.‘ Stevens was to fur-

nish the money in advance, and Riches was to give his time

and attention to putting up the factory and machinery. These

were the capital of the firm to enable it to get into prosperous

operation. It would be an anomaly to have capital paid in

and expended without any partnership existing, and without

any provision for future emergencies or failures. The purpose

must be derived from the nature of the agreement, and not

I from the technical meaning of words as present or future,

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:06 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

standing alone. It was quite proper to use future words as

to the interest to be owned in future property, but this will

not do away with the necessary inference to be drawn from

the immediate action of parties and expenditure of time and

money in such a way as to be practically lost in case of there

being no partnership carried out. \Ve- think the partnership

began at once.

The judgment must be reversed and a new trial granted.

The other justices concurred.

N own: Compare with preceding cases. /

DURYEA vs. YVHITCOMB.

Supreme Court of Vermont, 1858.

31 Vt. 395.

This was an action at law brought by A. & W. E. Duryea

/

0

against Whitcomb, to recover what plaintiffs claimed to be

their share of a joint enterprise entered into by plaintiffs,

8

executed, to the effect that the partnership was not to commence until after the factory was finished. But it was not
claimed that this was for the purpose of changing the agreement, but only to construe it; and Mrs. Stevens spoke of this
as being said both before and after, on the same day.
There are several questions raised on the charges, but one
is sufficient to decide the case. The court charged that the
written contract did not make the parties partners, but only
provided for a future partnership after the factory should
be put in operation. TI'e think it created a partnership from
the beginning. 1It contemplated action to be taken at once
and continuously for the joint benefit.. Stevens was to furnish the money in adYance, and Riches was to give his time
and attention to putting up the factory and machinery. These
were the capital of the firm to enable it to get into prosperous
operation. It would be an anomaly to have capital paid in
and expended without any partnership existing, and without
any p1·ovision for future emergencies or failures. The purpose
must he derived from the nature of the agreement, and not
1 from the technical meaning of words as present or future,
standing alone. It was quite proper to use future words as
to the interest to be owned in future property, but this will
not do away with the necessary inference to be drawn from
the immediate action of parties and expenditure of time and
money in suC"h a way as to be practically lost in case of there
being no partnership carried out. "'e. think the partnersh.ip
began at once.
The judgment must be reversed and a new trial granted.
The other justices concurred.
NO'D:: Compare with preceding Case9.

DURYEA vs. 'VHITCOMB.

Supreme Court of Vermont, 1858.
81 Vt. 895.

This waB an action at law brought by A. & W . E. Duryea
against Whitcomb, to recover what plaintiffs claimed to be
their share of a joint enterprise entered into by plaintiffs,
8
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defendant and one Lewis. Plaintiffs and Lewis resided in New

York city and Whitcomb in Vermont. The agreement was

that Whitcomb should, on the joint account, buy potatoes in

Vermont and New Hampshire, to be sent to New York and

other markets. Whitcomb was to have a ﬁxed price per bushel

for buying, and the net proﬁts were to be divided in accordance

with the contributions of the parties. The auditor who heard

the case found defendant indebted to plaintiffs in the sum of

$845.45. Defendant claimed that the arrangement constituted

a partnership, and that therefore the aifairs could not be

adjusted in this form of action. The auditor found that the

parties said nothing about partnership and that neither of the

parties supposed they were forming a partnership or intended

to form one. Defendant appealed.

' 0'. 0'. Dewey, and A. Underwood, for defendant.

A. M. Dickey and G. B. Leslie, for plaintiﬂs.

Anms, J. As this is a case where the rights’ of the partners

inter so merely are concerned, where no question as to third

persons is involved, the criterion to determine whether the

contract is one of partnership or not, must be, what did the

defendant and one Lewis. Plaintiffs and Lewis resided In New
York city and Whitcomb in Vermont. The agreement was
that Whitc<>mb should, on the joint account, buy potatoes in
Vermont and New Hampshire, to be sent to New Y<>rk and
other markets. \Vhikomb was to have a fixed price per bushel
for buying, and the net profits were to be divided in accordancP
with the contributions of the parties. The auditor who heard
the case found defendant indebted to plaintiffs in the sum of
is45.45. Defendant claimed that the arrangement constituted
a partnership, and that therefore the affairs could not be
adjusted in this form of action. The auditor found that the
parties said nothing about partnership and that neither of the
parties supposed they were forming a partnership or intended
to form one. Defendant appealed.
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parties intend by the contract which they made as between

themselves?

· O. C. Dewey, and A. Undencood, for defendant.

If we regard the agreement itself, as set forth in the audi-

tor’s report, it is clearly a partnership. The agreement was

A.. JI. Dickey and C. B. Leslie, for plaintiffs.

verbal, but by the ﬁnding of the auditor may be considered as

in writing at this time. Giving to the contract, as stated in

the report, the same construction that we should to articles in

writing of the same tenor, it appears to us to have every ingre-

dient of a partnership.

The parties all furnish a share of the capital, Whitcomb one-

half, Lewis one-quarter, the Durycas one-quarter. They jointly

own the property when purchased. It is purchased in order

to be sold again for their joint and mutual beneﬁt, thereby

negating the idea of separate control and disposition of their

interests in the property purchased, and of separate interests

in the proceed. Each is to share in the ﬁnal proﬁt or loss;

at the close of the season the proﬁts or losses are to be divided,

to Whitcomb one-half, to Lewis a quarter, to the plaintiffs a

quarter. Each is to aid in selling. and to contribute his aid,

skill, and knowledge to get the highest price.

J. As this is a case where the rights of the partners
inter se merely are concerned, where no question as to third
ALDIS,

persons is involved, the criterion to determine whether the
eontract is one of partnership or not, must be, what did the
, parties intend by the contract which they made as between
themselves?
If we regard the agreement itself, as set forth in the auditor's report, it is clearly a partnership. The agreement was
verbal, but by the finding of the auditor may be considered as
in writing at this time. Giving to the contract, as stated in
the report, the same construction that we should to articles in
writing of the same tenor, it appears to ns to have every ingredient
of a partnership.
l
The parties all furnish a share of the capital, Whitcomb onehalf, Lewis one-quarter, the Duryeas one-quarter. They jointly
own the property when purchased. It is purchased in order
to be sold again for their joint and mutual benefit, thereby
negating the idea of separate control and disposition of their
interests in the property purchased, and of separate interests
in the proceeds. Each is to share in the final profit or loss;
at the close of the season the profits or losses are to be divided,
to Whitcomb one-half, t<> Lewis a quarter, to the plaintiffs a
quarter. Each is to aid in selling. and to contribute his ~d,
~kill, and knowledge to get the highest price.

Y
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The case of Gwiﬂith vs. Buﬁum, 22 Vt. 181, 54 Am. Dec.

64 (post, p.——), where the defendants were held to be partners

as between themselves, is not so strong to show a partnership

as this; for there the agreement to share in the losses seems

to have been implied, whilst here it is expressed.

The fact that each was to be accountable for his own sales,

amounts only to this, that each should sell for cash; if either

did not, he was to be accountable for his sale as cash. The

proceeds of the sales by each would belong to them jointly, not

severally. This provision is as consistent with an agreement

for a partnership as with any other: Noyes vs. C-ushman, 25

Vt. 390. So that Whitcomb was to have the control of the

potatoes, and to run them to the best market, taking the

advice of Lewis‘ and the Duryeas on the subject, is, when we

consider where the parties resided, where the potatoes were to

be bought, and to what markets they might be sent, and that

Whitcomb was to buy them, as consistent with a contract of

partnership as with any other. £-

I. This agreement does not belong to the class of cases
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where the parties are jointly interested in certain proportions

in the property purchased, but not in the ﬁnal profits or losses;

where each of the part owners has the power of separate dis-

position of his interest. Such is the case of Coope vs. Eyre, 1

H. Bl. 37 (post, p. 64), a leading illustration of the class.

II. It is not of the class where a party receives a portion of

the proﬁts as a compensation for his labor as an agent or

servant. Each furnished a portion of the capital, each was at

part owner of the property when purchased, and of the pro-

eeeds when sold. Neither could be said to be the servant or

agent of the other. An -agent who receives a share of the

proﬁt as a compensation for his services, is not expected to

share in losses; if there are no proﬁts he loses his labor or

wages, but he loses no more, though there are further losses to

be borne by the partners.

Of this class is Kellogg vs. Griswold, 12 Vt. 291; and Mason

vs. Potter, 26 Vt. T 22.

III. Nor is it a case where a share of the gross or net earn-

ings is to be paid as a compensation for the use of capital, or

as rent; and where the party receiving such compensation has

no interests in the business, the property and the proceeds, but

only a right of action against the other parties. Here the

The case of Griffith vs. Buffum., 22 Vt. 181, 54 Am. Dec.
6.J: (post, p.--), where the defendants were held to be partners
as between themselves, is not so strong to show a partnership
as this; for there the agreement to share in the losses seems
to have been implied, whilst here it is expressed.
The fact that each was to be accountable for his own sales,
amounts only to this, that each should sell for cash; if either
did not, he was to be accountable for his sale as cash. The
proceeds of the sales by each wou1d belong to them jointly, not
severally. This provision is as consistent with an agreement
for a partnership as with any other: Noyes vs. Cushman, 25
Vt. 390. So that "rhitcomb was to have the control of the
potatoes, and to run them to the best market, taking the
advice of Lewie· and the Duryeas on the subject, is, when we
consider where the parties resided, where the potatoes were to
be bought, and to what markets they might be sent, and that
Whitcomb was to buy them, as consistent with a contract Qf
partnership as with any other.
I. This agreement does not belong to the claBS of cases
where the parties are jointly interested in certain proportions
in the propertl purchased, but not in the final profits or losseg;
where each of the part owners has the power of separate disposition of his inteN'st. Such is the case of Coope vs. Eyre, l
H. Bl. 37 (post, p. 64), a leading illustration of the ~lass.
II. It is not of the class where a party receives a portion or
the profits as a compensation for bis labor as an agent 01·
servant. Each furnished a portion of the capital, each was a
part owner of the property when purchased, and of the proceeds when sold. ~either could be said to be the servant or
agent of the other. An ·agent who receives a share of thP
profits as a compensation for his services, is not expected to
share in losses; if there are no profits he loses his labor or
wages, but he loses no more, though there are further losses to
be borne by the partners.
Of this class is Kello,qg fi8. Gri.srrold, 12 Vt. 291; and Mason
f1B. Potter, 2fl Vt. i22.
III. Nor is it a ciuw where a share of the gross or net earnings is to be paid as a compensation for the use of capital, or
as rent; and where the party receiving such compensation bas
no interests in the business, the property and the proceeds, but
only a right of action against the other parties. Here the
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I

parties jointly contributed capital, labor, and skill, were joint

owners of the property from the time of its purchase till the

ﬁnal division of proﬁts or loss. No severance of their interests

could be had, no ascertainment of their respective shares or

interests could be made till a ﬁnal accounting. They must

have relied on the property and its proceed to secure to each

his ﬁnal share, no matter by whom the property might be sold,

or its proceeds held.

Hence the cases of Tobias vs. Blin, 21 Vt. 544; Bowman vs.

Bailey, 10 Vt. 170, and Ambler vs. Bradley, 6 Vt. 119, do not

apply. Of the same class are Denny rs. Cabot, 6 Met. (Mass)

92; Holmes vs. The Old Colony R. R. 00., 5 Gray (Mass.) 58;

Loomis vs. Marshall, 12 Conn. 69, 30 Am. Dec. 596, and various

other cases cited by counsel.

1t is said, however, that the auditor ﬁnds that the pa.rties did

not intend to form a partnership, and that such intention must

govern.

It is with contracts of partnership as with all other con-

tracts, that as between the parties to them their intention
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must govern. Hence an express stipulation in a contract that

the parties thereto shall not thereby become partners, is bind-

ing and of great signiﬁcance in giving construction to the

instrument, especially if the terms are doubtful or susceptible

of more than one meaning.

1. It is to be noted that in this case there was no such

express stipulation. The auditor's report says, “at the time

of the arrangement in New York, August 20, 1854, nothing

was said about a partnership, and neither of the parties at

that time supposed they were forming a partnership, or

intended to form a partnership.” As nothing was said about

a partnership, the parties could not have stipulated that their

contract should not create one.

2. The report states what was the arrangement of August

20, 1854. That was a contract for a partnership. If their con-

tract was for a partnership by necessary legal construction

(which we have found that it was), and they intended to- make

the contract (and this appears from the report), the legal eﬂ’ect

of their contract could not be varied by their not supposing it

to be what it was. The further statement in the report that

they did not intend to form a partnership seems inconsistent

with the other facts. One is at a loss to perceive how the

parties jointly contributed capital, labor, and skill, were joint
owners of the P.r operty from the time of its purchase till the
final division of profits or loss. No severance of their interests
icould be had, no ascertainment of their i·espectlve shares or
interests could be made till a final accounting. They must
have relied on the property and its proceeds to secure to each
his final share, no matter by whom the property might be sold,
or its proceeds held.
Hence the cases of Tobias 11s. Blin, 21 Vt. 544; Bowman -vs.
Bailey, 10 Vt. 170, and Ambler -rs. Bradley, 6 Vt. 119, do not
apply. Of the same class are Den1111 t·s. Cabot, 6 Met. (l\Iass.)
92; Holmes vs. The Old Colo1111 R. R. Co., 5 Gray (Mass.) 58;
Loomis vs. Marshall, 12 Conn. 69, 30 Am. Dec. 596, and various
other cases cited by coµnsel.
It is said, however, that the auditor finds that the parties did
not intend to form a partnership, and that such intention must
gcvern.
It is with contracts of partnership as with all other contracts, that as between the parties to them their intention
must govern. Hence an express stipulation in a contract that
the parties thereto shall not thereby become partners, is binding and of great significance in giving construction to the
instrument, especially if the terms are doubtful or susceptible
of ltlore than one meaning.
1. It is to be noted that in this case there was no snch
expres!'I stipulation. The auditor's report says, "at the time
of the arrangement in New York, August 20, 1854, nothing
was said about a partnership, and neither of the parties at
that time supposed they were form!ng a partnership, or
intended to form a partnership." As nothing was said about
a partnership, the parties could not have stipulated that their
contract should not create one.
2. The report states what was the arrangement of August
20, 1854. That was a contract for a partnership. If their contract was for a partnership by necessary legal construction
(which we have found that it was), and they intended to make
the contract (and this appears from the report), the legal effect
of their contract oould not be varied by their not supposing it
to be what it was. The further statement in the report that
they did not intend to form a partnership seems inconsistent
with the other facts. One is at a loss to perceive how tht~
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auditor could discover such an intention when nothing was
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SMITH.

said about a partnership, and when the contract, which they

made, was a partnership. Probably the fair construction of

the report is that the parties were not aware of the legal

extent and obligation of the contract into which they entered.

As the contract imports a partnership, we must hold, in the

absence of any express stipulation and of any other circum-

stances to show the contrary, that they intended to create the

relation which the contract expresses.

IV. The action is book account. The accounts presented

for adjustment are all partnership accounts. None of them

are properly chargeable on book. The case of Green vs. Chap-

man-, 27 Vt. 236, has settled the construction of the statute

of November 18, 1852, viz.: that where there are no items

properly chargeable on book, the action of book account will

not lie for the adjustment of other ite_ms proper for the action

of account. .

The result is that the judgment of the county court is

reversed and judgment rendered for the defendant to recover

his costs.
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Norm: See Mechem’s Elem. of Pa:-tn., § 43, as to the etfect of contracts.

See also Jacobs vs. Shorey, post, p. -—.
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2. Of their Eject in Creating Partnershzlv. -.|II|\7Z§*§1'yo': I

""¢'n|Gm

0

(}R.~\(,‘-E vs. SMITI-I.

King's Bench, Easter Term, 1775.

auditor could discover such an intention when nothing was
snid about a partnership, and when the contract, which they
made, was a partnership. Probably the fair construction of
the report is that the parties were not aware of the legal
extent and obligatioq of the contract into which they entered. i.
As the contract imports a partnership, we must hold, in the )
absence of any exprPss stipulation and of an.Y other circum- '
E-tances to show the contrary, that they intended to create the
r·elation which the contract expresses.
IV. The action is book account. The accounts presented
for adjustment are all partnership accounts. None of t!iem
are properly chargeable on book. The ease of Green t:s. (!hapman, 27 Vt. 236, has settled the construction of the statute
of November 18, 185~, viz.: that where there ai·e no items
properly chargeable on book, the action of book account will
uot lie for the adjustment of other ite.ms proper for the action
of account..
'l'he result is that the judgment of the county court is
r<'versed and judgment rendered for the defendant to recover
his costs.

2 VVID. Bl. 998.

Assuursrr for goods sold and delivered. Motion for new

trial after a verdict for the defendant. '

NO'l's: See Mechem'e Elem. of Partn., §
Bee also Jacobs vs. Shorey, po11t, p. - .

(3,

as to the e1fect of contracts.

This was an action brought against Smith alone as a secret

•

partner with one Robinson, to whom the goods were delivered,

and who became bankrupt in 1770. On the 30th of March,

I

1

i

>
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)

l
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S. Of their Effect in C1·eating Partnership.

GR.\CE

YS.

~)IITH.

King's Bench, Easter 'l'crm, .1715.
2 Wm. Bl. O!l8.

AssuMPSIT for goocls soJd and delin•red. ~lotion for new
trial after a wrdict fo1· the defC'ndant.
This was an action brought against ~mith nlone afol a st>eret
partner with one Robinson, to whom the goods wl:'re ch•lin•1·pd,
and who became bankrupt in 1770. On the :mth of March,
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1767, Smith and Robinson entered into partnership for seven

62
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years, but in the November afterward, some disputes arising,

they agreed to dissolve the partnership. The articles were

not cancelled, but the dissolution was open and notorious, and

was notiﬁed to the public on the 17th of November. 1767. The

terms of the dissolution were that all the stock in trade and

debts due to the partnership should be carried to the account

of Robinson only. Sm-ith was to have back £4,200 which he

brought into the trade, and £1,000 for the proﬁts then accrued

since the commencement of the partnership; that Smith was to

lend Robinson £4,000, part of this £5,200, or let it remain in

his hands for seven years at ﬁve per cent interest, and an

annuity of £300 per annum, for the same seven years. For

all which Robinson gave bond to Smith. In June, 1768, Rob-

inson advanced to Smith £600 for two years’ payment of the

annuity and other sums by way of interest, and gratuities, and

other large sums at different times, to enable him to pay the

partnership debts, Smith having agreed to receive all that

was due to the partnership, and to pay its debts, but at the

hazard of Robinson. On the 1st of August, 1768, the demands
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of Smith were all liquidated and consolidated into one, viz.,

£5,200 due to hin1- on the dissolution of the partnership, £1,500

for the remaining ﬁve years,of the annuity, and £300 for

Smith’s share of a ship; in all £7,000, for which Robinson gave

a bond to Smith. On the 22d of August, 1769, an assignment

was made of all Robinson‘s effects to secure the balance then

due to Smith, which was stated to be £10,000. Soon after the

commission was awarded. ._.

Davy, for the plaintiﬂ’, insisted that the agreement between Robinson

and Smith was either a secret continuance of the old partnership, or asecreta

commencement of a new one, being for the retiring partner to leave his money

in the visible partner’s hands, in order to carry on his trade, and no receive

for it twelve and a half per cent proﬁt, which could not be fairly done unless

it be understood to arise from the proﬁts of the trade; and that he ought

therefore to be considered as a secret partner. And he relied much on the case

of Bloxham do Fourdrinier against Pell & Brooke, tried at the same sittings

(7th of March, 1775) before Lord MANSFIELD in the King’s Bench, as in point.

“ This was also a partnership for seven years between Brooke &: Pell; but

at the end of one year agreed to be dissolved, but; no express dissolution

was had. The agreement recited that Brooke being desirous to have

1767, Smith and Robinson entered into partn<>1·ship for seven
years, but in the November afterward, some disputf':. arising,
they agreed to dissolve the partnership. The articles were
not cancelled, but the di1n~olution was open and notorious, and
was notified to the public on th<' 17th of Nonmb<•r. l7G7. The
terms of the dissolution were that all the stock in trade and
debts due to the partnership Should be <'lll'l'ied to the Ht'C'OUnt
of Robinson only. Smith was to have back £4,200 which he
brougllt into the trade1 and £1,000 for tlw profitl'I tlwn accruf'<l
since the commencement of the partnership; that Rmitb was to
lend Robinson £4,000, part of this £5,200, 01· Jet it remain in
his hands for seven years at five per cc>nt interest, and an
annuity of £:JOO per annum, for the same seven years. For
all which Robinson gave bond to Smith. In ,Tun<', 17f)8, Robinson advanced to Smith £600 for two years' payment of the
annuity and other sums by way of interest, and gratuiti~, and
other large sums at different times, to enable him to pay the
partnership debts, Smith having agreed to receive all that
wa.s due to the partnership, and to pay its debts, but at the
hazard of Robinson. On the 1st of August~ 1768, the demands
of Rmith were all liquidated and cons.olidated into one, viz.,
£5,200 due to him on the dissolution of the partnership, £1,500
for the remaining five ;rears., of the annuity, and £300 for
Smith's share of a ~hip; in all £7,000, for which Robinnon ga\'P
a bond to Hmith. On the :!2d of August, 1769, an assignment
was made of all Hobinson's Pffects to secure the balance then
due to Smith, which was i;1tated to be £10,000. Soon after the
commission was awarded.

the proﬁts of the trade to himself, and Pell being desirous to relinquish his

right to the trade and proﬁts, it was agreed that Brooke should give Pell

a bond for £2,-185. which Pell had brought into the trade, with interest at.

Dat'1J, for the plaintiff, insisted that the agreement between Robinson
and Smith was either a eecret continuance of the old partnership, or a secret
oommenoement of a new one, bf ing for the retiring partner to leave his money
in the visible partner's hands, in order to carry on hie trade, and to receive
for it twelve and a half per cent profit, which could not be fairly done unleSG
it be understood to arise from the profits of the trade; and that be ought
therefore to be considered as a secret partner. And he relied much on the case
of Bloxham & Fourdrinier against Pell & Brooke, tried at the same sittings
(7th of March,1775) before Lord MAl'fSl"IELD in the King's Bench, ae in point.
"Ibis was also a partnership for seven years between Brooke & Pell; but
at the end of one year agreed to be diesolved, but no express dissolution
was had. The agreement recited that Brooke being desirous to have
the profits of the trade to himself, and Pell beinl{ desirous to relinquish his
right to the trade and profi~, it was sgreed that Brooke should give Pell
a bond for £2,485, which Pell had brought into the trade, with interest at

GRACE vs. Siuru. 63

G.BA.CB
ﬁve per cont, which was accordingly done. And it was further agreed

vs.

8lllTH.

63

that Brooke should pay to Pell £200 per annum for six years, if Brooke so

long lived, as in lieu of the proﬁts of the trade; and Brooke covenants that

Pell should have free liberty to inspect his books. Brooke became a bank-

rupt before anything was paid to Pell. And this action being brought for a

debt incurred by Brooke in the course of trade, Lord MANSFIELD held that

Pell was a secret partner. This was a device to make more than legal

interest of money, and it it was not a partnership it was a crime. And it

shall not lie in the defendant Pell’s mouth to say, ‘It. is usury and not

a partnership.’ ”

Grose and Adair, for the defendant, argued that the present case is very

distinguishable from that of Bloxham and Pell. Pell was to be paid out of

the proﬁts of the trade, as appears from the covenant to inspect the books,

which also would be useless. His annuity was expressly given, as and in lieu

of those proﬁts. It was contingent in another view, as it depended on the life

of Brooke, by whom those proﬁts were to be made. In our case the annuity

is certain, not casual; it does not depend on carrying on the trade, nor to

cease when that is left off, but is due out of the estate of Robinson. It is

not a necessary dilemma, that it must be either usury or partnership. It

may be, and probably was, a premium for the good will of the trade.
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Two thousand guineas i's no uncommon price for turning over the proﬁts

of s trade so beneﬁcial that it appears to have been rated at £1,000 to each

partner in the space of less than eight months. And whether that sum

is agreed to be paid at once, or by seven instalments, it is the same thing.

Besides, whether there be or be not a secret constructive partnership is a

question proper for a jury, who have here decided it on a consideration of

all the circumstances.

DE GREY, G. J. The only question is: VVl1at constitutes a

secret partner‘.' Every man who has a share of the proﬁts of

a trade ought also to bear his share of the loss. And if any

one takes part of the proﬁt he takes a part of that fund on

which the creditor of the trader relies for his payment. If any

flve per cent, which wu accordingly done. And it wu further agreed
that Brooke should pay to Pell £200 per annum for six years, if Brooke ao
· 1ong lived, as in lieu of the profits of the trade; and Brooke covenants that
Pell should have free liberty to inspect hie books. Brooke became a bankrupt before an7thing waa paid to Pell. And this action being brought for a
debt incurred by Brooke in the ooune or trade, Lord MANSFIELD held that.
Pell was a aeoret partDer. This was a device to make more than legal
intei;eet of money, and if it was not a partnership it \Vas a orime.. And it
shali not lie in the defendant Pell's mouth to say, 'It is usury and not
a partnership.' "
Grose and .Adair, for the defendant, argued that the present oase is very
distinguishable from that of Bloxham and Pell. Pell was to be paid out of
the profit.a of the trade, as appears from the covenant to inspect the books.
which else would be useleBB. His annuity was expreBSly given, as and in lieu
of those pro{lta. U waa contingent in another view, as it depended on the life
of Brooke, by whom those profits were to be made. In our case the annuity
is certain, not casual; it does not depend on carrying on the tradt, nor to
cease when that is left otf, but is due out of the estate of Robinson. It iJI
not a necessary dilemma, that it must be either usury or partnership. It
may be, and probably was, a premium for the good will or the trade.
Two thousand guineas is no uncommon price for turning over the profit.a
of a trade eo beneficial tbat it appears to have been rated at £1,000 to each
partner in the spaoe or less than eight months. And whether that sum
is agreed to be paid at once, or by seven instalments, it is the same thing.
· Beside&, whether there be or be not a seoret constructive partnership is a
question proper for a jury, who have here decided it on a oonsideration of
all the circumetanceL

one advances or lends money to a trader it is only lent on his

general personal security. It is no speciﬁc lien upon the proﬁts

of the trade, and yet the lender is generally interested in those

proﬁts; he relies on them for repayment. And there is no dif-

ferencewhether that money be lent de nova or left behind in trade

by one of the partners who retires. And whether the terms of

that loan be kind or harsh makes also no manner of difference.

I think the true criterion is to inquire whether Smith agreed

to share the proﬁts of the trade with Robinson, or whether he

only relied on those proﬁts as a fund of payment; a distinction

not more nice than usually occurs in questions of trade or

usury. The jury have said that this is not payable out of the

proﬁts, and I think there is no foundation for granting a new

trial. ,

DF. GREY, C. J. The on1y question is: What constitutes n
secret partner? Every man who has a share of the profits oC'
a trade ought a]so to bear his share of the loss. And if uny ·
one takes part of the profit he takes a part of that fund on
whieh the creditor of the trader relies for his payment. If any
one advances or lends money to a trader it is onJy Jent on his
general persona] security. It is no specific Jien upon thf> profits
of the trade~ and yet the ]ender is genera1ly interested in those
profits; lie relies on them for rf>pnyment. And there is no dif- ·
ference wJwther that money be lent de novo or left behind in trade
by one of the partners who retires. And whetber the terms of
that lonn be kind or harsh makes a1so no manner of difference.
J think the true criterion is to inquire whether Smith agreed
to share the profits of the trade with Hobinson~ or whether be
on1y relied on those profits as a fund of payment) a distinction
not more nice than nsual1y occurs in questions of trade or
usury. The jury have said that this is not payabte out of the
profits, and I think there is no foundation for granting a new
tria1.
•
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Govnn, J., same opinion.

BLACKSTONE, J., same opinion. I think the true criterion

(when money is advanced to a trader) is to consider whether

GouLD, J., same opinion.

the proﬁt or premium is certain and deﬁned, or casual, indeﬁ-

nite, and depending on the accidents of trade. In the former

case it is a. loan (whether usurious or not is not material to the

present question), in the latter a partnership. The hazard of

loss and proﬁt is not equal and reciprocal, if the lender can

receive only a limited sum for the proﬁts of his loan, and yet is

made liable to all the losses, all the debts contracted in the

trade, to any amount.

Nsnns, J., same opinion. Rule discharged. _

Norm: Compare with following cases. See also, Mechem's Elem. of

Partn., §§ 5, 6, et. seq.

’)

COOPE vs EYRE.

English Court of Common Pleas, 1778.

1 H. Bl. 37.

Action by Coope and others against Eyre, Atkinson. YVa1ton,

BLACKSTONE, J., same opinion. I think the true criterion
(when money is advanced to a trader) is to consider whether
the profit or premium is certain and defined, or casual, indefinite, and depending on the accidents of trade. In the forme1·
case it is a loan (whether usurious or not is not material to the
present question), in the latte~ a partner&hip. The hazard of
loss and profit is not equal and reciprocal, if the lender can
receive only a limited sum for the profits of his loan, and yet is
made liable to all the losses, all the debts contrncted in the
trade, to an.v amount.
NARES, J., same opinion. Rule discharged.

Hattersley, Stephens, and Pugh, to recover the purchase price
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for a shipload of oil, purchased in the name of Eyre & Co.

Eyre & Co., composed of Eyre, Atkinson 8: Walton, had become

NOTm: Compare with following cases. See alao, Meohem's Elem. of
Partn., §§ 5, 6, et. seq.

bankrupt, and did not defend, so that the real defendants were

Hattersley & Co. (Stephens) and Pugh & Co. (Pngh’s son).

These defendants contended that the contract of sale was

made by the plaintiffs with Eyre & Co. only, and that the con-

tract between these defendants and Eyre 8: Co. was not such

as to create a pirtnersliip. Verdict for defendants under

COOPE vs EYRE.

direction of the court (Lord Louonnonouon), and motion made

for a new trial on the ground of misdirection.

Adair, for the motion.

English Court of Common Pleas, 1"/';8.

Bond and Le Blane, contra.

1 H. Bl. 37.

Gouno, J. The facts of the present case are shortly these:

The defendants and Eyre & Co. order one Garforth, a broker,

{J buy quantities of oil. The defendants, Hattersley & Co.

Action by Coope and others against Eyre, Atkinson, Walton,
Hattersley, Stephens, and Pugh, to r('cover the purC'hase prl<'e
fot• a shipload of oil, purchased in the name of EyrC' & Co.
Eyre & Co., composed of Eyre, Atkinson & \Yalton, had become
bankrupt, and did not defend, so that the real defendants were
Hattersley & Co. (Stephens) and Pugh & Co. (Pugh's son).
These defendants contended that the conh."act of sale waii ·
made by the plaintiffs with Eyre & Co. only, :~nd that the contract between these defendants and Eyre & Co. was not such
as to create a :'l.rtnership. Verdkt for defendant~ under
direction of the court (Lord I~ouGHBOROUGH), and motion made
for a new trial on the ground of misdil'ection.
Adair, for the motion.

Bond and Le Blanc, contra.
GouLD, J. The facts of thC' present case are sl10rtly these:
rrhe defendants and Eyre & Co. order one Garforth, a br·oker,
L buy quantities of oil. The defendants, Hattersley & Co.

\
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i.

Coors vs. Eras. 65

and Pugh & Co., were to have for their respective shares each

one-fourth. The broker buys divers shiploads; and to some of

the vendors, the defendants during the treaty declare it to be

a com-mon concern between them and Eyre & Co., in whose

name the purchases were made. But with respect to the plaint-

iff’s, the purchase was made singly in the name of Eyre & Co.,

without any notiﬁcation that the defendants had any concern

in it. These purchases were made on speculation, there being

a prospect that oil would rise in price; but it afterwards fell,

and then the defendants contend that they are not liable to

make good the diﬁerence, Eyre & Co. having failed. .

Upon these facts, two questions arise: 1st. Whether the

defendants are partners with Eyre & 00.? 2d. If not, whether

they are to be deemed joint contractors in the purchase for

Eyre & Co. and so liable for the whole?

As to the ﬁrst, I think they cannot be considered as partners

with Eyre & Co. in this purchase from the plaintiffs. Although
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there may be partnerships in many other instances besides

what are merely commercial, as in the case of farms rented

by several persons jointly, and of partnerships of attorneys,

and the like. yet I think the true criterion is as stated_ by Mr.

Justice B1..u'1<s'ro.\'i=:, in the case of Grace rs. Smith (ante, p. 61)

“whether they are concerned in proﬁt and loss," and the same

doctrine is in effect held by Chief Justice DE GREY, _in that

case. This is strongly illustrated by Blo.ra»m- vs. Pell, which

was cited in (lrar-c rs. Smith. [Here follows a statement of

these two cases] It was held in both the cases that the

inequality of the concern as to proﬁt and loss was im-material

to those who dealt with them, however, it might be a regula-

tion between themselves. lhit in the present case there was

no communication between the buyers as to. proﬁt or loss.

Each party was to have a distinct share of the whole, the one

to have no interference with the share of the other, but each

to manage his share as he judged best. The proﬁt or loss of

the one might be more or less than that of the other. In this

light I am of the opinion there is no foundation for the court

to adjudge the present case a partnership; and the jury having

found for the defendants, there is no reason to disturb the ve1'~

dict. [The second question was also answered in the

negative]

HEATII, J., said, among other things: This is a. sub-con-

l

I

I

l

l

1

/

9

and llugh & Co.~ were to have for their respective shares each
one-fourth. The broker buys divers shiploads; and to some of
the vendors, the defendants during the treaty declare it to be
a common cont-ern between them and Ey1·e & Co., in whose
name the purchases were made. Hut with re~pect to the plaint, itf's, the purchase was made singly in the name of Ey1·e & Co.,
without any notification that the defendants had any concern
in it. These purchases were made on speculation, tl1ere being
a pr;>spect that oil would rise in price; but it afterwards fell,
and then the defendants contend that they are not liable to
make good the difference, Eyre & Co. having failed.
l7"pon tllese facts, two questions arh1c: 1st. 'Vhethe1· the
defendants are partners with Eyre & Co.? ~d. If not, whether
they are to be deemed joint contractors in the purchase for.
Eyre & Co. and so liable for the whole?
As to the first, I think they cannot be considered as partners
with Eyre & Co. in thit-1 purchase from tlw plaintiffs. Although
there may be partnPrships in many other int-1tances besides
what are rnprely commercial, as in the case of farms rented
by several [Wl"8ons jointly, and of partnerships of attorneys,
and the lik(\ ~·pt I think the true crih•riou is as stated. by Mr.
Justice TI1.A<'K~TO.'.\'t:, in the case of Grace rs. ffo1ith (ante, p. 61)
"wbetlwr tlu\V are eonef:>rned in profit and los~,·· and the same
doctrhw is iu elfrct lu•ld by Chief .lustice DE GnEY, _in that
ease. This is st1·ongl~· illustrated by R1o:ram vs. Pell, which
was died in <Jnrc·c rs. Rmith. [Here follows a statement of
these two e:u.1es.] It was held in both the Ntses that the
inequality of the c-oneern as to profit and 101-1s was immaterial
to those who dealt with th<'m, howe\'n, it mi~ht be a regulation between then1~ln•s. Bnt in the 111·ei-;ent case there was .,
~ n<> communication betwc•pn the buy<•rs as to profit or loss. 1
Each party was to han· a db1tinet slwre of 1he whol<>, the one
to have no interference with the ~dwre of the otlwr~ but each
to manage his share as he judgPd lwsl. 'fhc profit or loss of ,
the one might be more or less than tlrnt of the other. In this /
light I am of the opinion there is no foundation for the eourt
to adjudge the present case a partne1·ship; and the jury having
found for the defendants, tlwre is no rt>asou to disturb the verdict. ['fhe second qtie8tion was also answered in the
negative.]
HEATH, J., said, among o1hPr things:
This is a sub-con·
9
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tract—by a. sub-contract I mean a contract subordinate to

CASES ON PAltTN ERl:iHIP.

another contract made or intended to be made between the

contracting parties on one part, or some of them, and :1

stranger. Eyre & Co. are the only purchasers known to the

plaintiffs; entire credit was given to them alone; Pugh, Hat-

tersley and Stephens can be liable only in the event of a con-

cealed partnership, on this principle, “that the act of one part-

ner binds all his copartnersgn account of a communion of

proﬁt and ‘losq In truth the were not partners, inasmuch

as they were on y interested in the purchase of the commodity

and not in the subsequent disposition of it.

Lord Louonnonouon. The ﬁrst impression on my mind was

against the defendants, but in the course of the trial my opin-

ion changed, and I thought they were not liable as partners; I

still continue to think so, and consequently that the verdict

was proper.

This being an action on a contract of sale, the vendor can

have no remedy against any person with whom he has not con-

tracted, unless there be a partnership, in which case all the

partners are liable as one individual. It has been justly
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observed that a secret partnership can be no consideration to

the vendor, though for reasons of policy and general expedi-

ence the law is positive with respect to the secret partner that

when discovered he shall be liable to the whole extent. In

many parts of Europe, limited partnerships are admitted, pro-

vided they be entered on a register, but the law of England is

otherwise, the rule being that if a partner shares in advan-

tages he also shares in all disadvantages. In order to consti-

tute a partnership a communion of proﬁts and loss is essential.

The shares must be joint, though it is not necessary they

should be equal. If the parties be jointly concerned in the

purchase, they must also be jointly concerned in the future

sale, otherwise they are not partners. ' " " Here Eyre

was a mere speculat-or, and the other defendants were to share

in the purchase, but were not jointly interested in any sub-

sequent disposition of the property. Though they may by

other purchases ha.ve concluded themselves as to some par-

ticular vendors, yet in the transaction in question there was

not that communion between them necessary to make them

partners; their agreement was a sub-contract which, as my

Brother Hnyrn observed, may be executory; it was to share

__4

"

tract-by a sub-contract I meQ.n a contract subordinate to
another contra.ct made or intended to be made between the
contracting parties on one part, or some of them, and :1
stranger. Eyre & Co. are the only purchasers known to the
plaintiffs; entire credit was given to them alone; Pugh, Hattersley and Stephens can be liable only in the event of a concealed partnership, on this principle, "that the act of one part·
ner binds all his copartnersf'On account of a com~union of
profit and loel':l In truth th~ were not partners, masmuch
p they were Oiily interested in the purchase of the commo<lity
and not in the subsequent disposition of it.
Lord LouoHBonouou. The first impression on my mind was
against the defendants, but in the course of the trial my opinion changed, and I thought they were not liable as partners; I
still continue to think so, and consequently that the verdict
was proper.
This being an action on a contract of sale, tlle vendor can
have no remedy against any person with whom be bas not con·
tre.cted, unless there be a partnership,
which case all the
partners are liable as one individual. It has been justly
ob~rved that a secret partnership can be no consideration to
the vendor, though for reasons of policy and general expedi·
ence the law is poeitive with respect to the secret partner that
when discovered he sha.11 be liable to the whole extent. In
many parts of Europe, limited partnerships a.re admitted, provided they be entered on a register, but the law of England is
otherwise, the rule being that if a partner shares in advnn·
tages he also shares in all disndvantages. In order to constitute a partnership a communion of profits and Joss is essential.
The shares must be joint, though it is not necessary they
should be equal. If the parties be jointly concerned in the
purchase, they must also be jointly con<>erned in the future
snle, otherwise• thf'y are not partners. • • * Here Eyre
was a mere speculator, and the other def PtHlants were to share
in the purchase, but were not jointly interest<id in any subsequent disposition of the property. Though they may by
other purchases have concluded thems(•ln~ as to some par·
ticular vendors, yet in the transaction in question there was
not that communion between them necessary to make them ·
partners; their agreement was a sub-contract which, as my
Brother HEATH observed, muy be executory; it was to share

in

Wauon vs. Canvas. 67

WAUGH VS. CARVER.

in a purchase to be made. The seller looked to no other

61

security but Eyre & Co.; to them the credit was given, and

they only were liable.

in a purchase to be made. The seller looked to no other
security but Eyre & Co.; to them the credit was given, and
they only were liable.
\VILSON, J., dissented.
New trial denied.

\ViLsoN, J., dissented.

New trial denied.

/

VVAUGH vs. CARVER.

English Court of Common Pleas, 1793.

2 ll. Bl. 235. -

Assumpsit by Waugh against Erasmus Carver, William Car-

ver and Archibald Giesler, as partners. It appeared that the

If

two Carvers‘ were in business at Gosport, and Giesler at

Plymouth as shipping agents. On February 24, 1790, these

/

parties entered into a written agreement which provided that

Giesler should remove to Cowes, and that thereafter the two

WAUGH vs. CARVER.

concerns should cooperate in the transaction of the ship agency

buiness. In consideration of the Carvers’ recommendation and

assistance to support the house at Cowes Giesler was to allow

the Carvers a moiety of the commission on ships putting into

English Oourt of Oom.mon Pleas, 1793.

that port, or remaining in the road to the westward, addressed

9 II. Bl.
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to him, and a moiety of the discount on the tradesmen’s bills

23~.

employed on such ships; he also agreed to advise with the

Carvers, and to pursue such measures as might appear to them

to be to the interest of all concerned. On the other hand, the

Carvers agreed to pay Giesler three-ﬁfths of the proceeds from

all vessels which should come from Cowes to Portsmouth, and

put themselves under the direction of the Carvers uponthc

recommendation of Giesler, one-half per cent on all trademen's

bills, and a certain proportion of warehouse rent, etc. They

were to meet once a year at Gosport to" settle their accounts

and pay over the balance. It was expressly agreed also that

neither should in any way be liable for the losses of the other

or in any way accountable or responsible for the acts of the

other, but that each should “in his own proper person and with

his own goods and effects, respectively, be answerable and

accountable for his own losses, acts,‘ deeds and receipts.”

Assumpsit by Waugh against Erasmus Carver, William Car·
ver and Archibald Giesler, as partners. It appeared that the
two Carvers· were in business at Gosport, and Giesler at
Plymouth as shipping agents. On February 24, 1790, thP.se
parties entered into a written agreement which provided that
Giesler should remove to Cowes, and that thereafter the two
concerns should cooperate in the transacti-On of the ship agency
business. In consideration of the Carvers' recommendation and
assistance to support the house at Cowes Giesler was to allow
the Carvers a moiety of. the commission on ships putting into
that port, or remaining in the road to the westward, addressed
to him, and a moiety of the discount on the tradesmen's bills
employed on· such ships; he also agreed to advise with the
Carvers, and to pursue such measures as might appear to them
to be to the interest of all concerned. On the other hand, the
Carvers agreed to pay Giesler three-fifths of the proceeds from
all vessels which should come from Cowes to Portsmouth, and
put themselves under the direction of the Carvers upon the
recommendation of Giesler, one-half per cent on all trademen's
bills, and a certain proportion of warehouse rent, etc. They
were to meet once a year at Gosport to settle their accounts
and pay over the balance. It was expressly agreed also that
neither should in any way be liable for the losses of the other
or
. in anv wav accountable or responsible for the acts of the
other, but that each should "in his own proper pe1·son and with
his own goods and effects, respectively, be answerable and
accountable for his own losses, acts,· deeds and receipts."

. .

68 CASES ox PARTNERSHIP.

Plaintiff sold goods, etc., to Giesler in his own name, but not

68

being paid he sued him and the Carvers as partners. The ques-

tion was whether they were partners on a true construction of

the articles. '

(‘lag/ton and LcBZanc, for the plaintiﬁ’.

Rooke and Lawrence, for the defendants.

Erna, Ch. J . This case has been extremely well argued, and

the discussion of it has enabled me to make up my mind, and

Plaintiff sold goods, etc., to (Hesler in his own name, but not
being paid he sued him and the Carvers as partners. The question was whether they were partnel's on a true construction of.
the articles.

removed the only difficulty I felt, which was whether, by con-

struing this to be a partnership, we should not determine that

Cla.! lton and LeBlanc, for the plaintiff.

if there was an annuity granted out of a banking house to the

widow, for instance, of a deceased partner, it would make her

Rooke and La·wrenee, for the defendants.

liable to the debts of the house, and involve her in a bank-

ruptcy. But I think this case will not lead to that conse-

quence.

The deﬁnition of a partnership cited from Puifendorf (Lib.

5, cap. 8) is good as between the parties themselves, but not

with respect to the world at large. If the question were

between A and B, whether they were partners or not, it would

be very well to inquire whether they had contributed, and in
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what proportions, stock or labor, and on what agreements they

were to divide the proﬁts of that contribution. But in all these

eases a very different question arises, in which the deﬁnition

is of little service. The question is, generally, not between

the parties as to what shares they shall divide, but respecting

creditors claiming a satisfaction out of the funds of a particu-

lar houe, who shall be deemed liable in regard to those funds.

Now, a case may be stated in which it is the clear sense of the

parties to the contract that they shall not be partners; that A

is to contribute neither labor nor _money, and, to go still

further, not to receive any profits. But if he will lend his name

as a partner, he becomes, as against all the rest of the world, a

partner, not upon the ground of the real transaction between

them, but upon principles of general policy, to prevent the

frauds to which creditors would be liable if they were to sup-

pose that they lent their money upon the apparent credit of

three or four persons, when in fact they lent it only to two of

them, to whom, without the others, they would have lent noth-

ing. The argument gone into, however proper for the discus-

I

Ch. J. 'rhis case has been extremely well argued, and
the discussion of it has enabled me to make up my mind, aJM1
removed the only difficulty I felt, which was whether, by construing this to be a partnership, we should not determine that
if there was an annuity granted out of a banking house to the
widow, for instance, of a deceased partner, it would make her
liable to the debts of the house, and involve her in a bankruptcy. But l think this case will not lead to that consequence.
The definition of a partnership cited from Puffendorf (Lib.
5, cap. 8) is good as between the parties themselves, but not
with respect to the wm·ld at large. If the question were
between A mid B, whether they were partners or not, it would
be very WPII to inquire whether they had contributed, and in
what proportions, stock or labor, and on what agreements they
were to divide the profits of that contribution. But in all thes~
cases a very different question arises, in which the definition
is of little service. The question is, generally, not between
the parties as to what shares they shall divide, but respecting
creditors claiming a satisfaction out of the funds of a particular house, who shall be deemed liable in regard t0 those funds.
Now, a case may be stated in which it is the clear sense of the
parties to the contrnct that they shall not be partners; that A
is to contrib11te neither labor nor ,money, and, to go still
further, not to receive any profits. Hut if he will lend his name
as a partner, he becomes~ as ngainst all the rest of the world, a
partner, not upon the ground of the real transaction between
them, but upon principlefl of general polic,v, to prevent the
frauds to which creditors would be liable if they were to suppose that the~' lent th<'ir money upon the apparent ('.redit of
three or four persons, when in fact ,they lent it only to two of
them, to whom~ without the others, they would have lent nothing. The arg11ment gone into, howeve1· proper for the discusEYRE,

-
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sion of the question, is irrele.vant to a great part _of the case.

WAL"GH

vs.

CAH.\"ER.

69

\\'hether these persons were to interfere more or less with their

advice and directions, and many small parts of the agreement,

I lay entirely out of the case; because it is plain upon the con-

struction of the agreement, if it be construed only between the ,

Carvers and Giesler, that they were not nor ever meant to be l

partners. They meant each house to carry on trade without [

risk of each other, and to be at their own loss. Though there

was a certain degree of control at one house, it was without

idea that either was to be involved in the consequences of the

failure of the other, a11d without understanding themselves

responsible for any circumstances that might happen to the

loss of either. That was the agreement between themselves.

But the question is, whether they have not, by parts of their

agreement, constituted themselves partners in respect to other

persons. The case therefore is reduced to a single point,

whether the Carvers did not entitle themselves, and did not

mean to take a moiety of the proﬁts of Giesler’s house gener-

ally and indeﬁnitely as they should arise, at certain times

agreed upon for the settlement of their accounts. That they
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have so done is clear upon the face of the agreement; and upon

the authority of Grace rs. Smith (nntc, p. til), he who takes a

moiety of all the profits indefinitely shall, by operation of law,

be made liable to losses, if losses arise. upon the principle that,

by taking a part of the proﬁts, he takes from the creditors a

part of that fund which is the proper security to them for the

payment of their debts. That was the foundation of the deci-

sion in Grace rs. Smith, and I think it stands upon the fair

ground of reason. I cannot agree that this was a mere agency,

in the sense contended for on the part of the defendants, for

there was a risk of proﬁts and loss. -\ ship agent employs

tradesmen to furnish necessaries for the ship; he contracts

with them and is liable to them; he also makes out their bills

in such a way as to determine the charge of commission to the

ship owners. \Vith respect to the commission, indeed, he may

be considered as a mere agent, but as to the agency itselt he

is as much a trader as any other man, and there is as much risk

of proﬁt and loss to the -person with whom he contracts in the

transactions with him as with an_v other trader. lt is true he

will gain nothing but his discount, but that is a proﬁt in the

trade, and there may be losses to him as well as to the owners.

I

EC!on of the queEition, is ir1·elevant to a great part .of the case.
\Yhethe1• these pt·rsons were to interfPre more 01· less with their
advice and directions, and many small 1m1-ts of the agreement,
I lay t>ntirely out of the case; because it js plain upon the con· '
i-;truction of the agreement, if it be con st med only between the )
Carvers and Giesler, that lht>y were not nor ever meant to bt! I
partners. They meant each house to carry on trade without (
risk of each other, and to be at their own loss. Though there .
was a certain degree of control at one house, it was without
idea that eithn was to be invoh·ed in the consequp1u·es of the
failure of the other, and without understanding themselves
re8poni.ihle for any circumstances th.at might bapJ!en to the
loss of either. That was the agrf'ement between themselves.
But the t]uestion is, whether they lune not, Ly pm·ts of their
agreement, constitut<>d themsL•lves partners in respect to other
perl'!oos. 'rlw t·nse therefore h~ red1wPd to a single point,
whether the Carv<'rs did not entitle th<•miwlveA, and did not
mean to take a moiE:>ty of the profits of Giesler's bom~e generally and indeflnitPly as tht·.v should arise, at certain tim<'s
agreed upon for the iwttlem<'nt of their accounts. That they
have so <lone i!i! clear upon the face of the ag1·ermt>nt; and upon
the authority of Grat'<' rs. Smith (a11ir', p. fil.), he who takes a
moiet.v of nll 1he profits indefinitely shall, by operation of law~
be made liable to losses, if losses aris<•. upon the prindple that.
by taking a part of the profits, he takes from the creditors a.
pnrt of that fund whidt is the propt•r 1wemit_v to tlwm for tlw
paymt>nt of their dPbh~. That was th<' foundation of the dPd·
sion in Oracc t\<t. Smith, and I think it stands upon thP fair
ground of reaRon. I cannot agree that this was a mere ag<>ney,
in the Nense conten<lPd for on the part of tlw d<•ft>11tlanls, fol'
tlwre was a rh~k of profit8 and lo~s.
.\ ship agt•nt .-mploy:-1
tradeNmen to fur11iHh 1wcessaries fo1· tlw ship; he '·onfraet~
with them and is liable to th<:'m; h<> also makes out their hill:-1
in such a way as to determine the charge of commisHion to tlw
ship owners. \Yith respect to the co111mi:-1sion, indt>ed. hi' may
be considered as a mere agent, bnt as to the a~t·ney itsplf he
is as much a trader as any other man, and there is as muelt 1·i.~k
of profit and I08S to the pe1·son with whom he contrads in the
transactions with him as with :my olhP1· t1wl<·1·. It i8 true he
will gain nothing but his discount, but that is a 111·otit in the
trade, and there may be lossc>s to him as well as to the owm•rs.
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If. therefore, the principle be true that he who takes the gen-

Jf, therefore, the principle be true that he who takes the gen-

eral proﬁts of a partnership must of necessity be made liable

eral profits of a partnership must of necessity be made liable
to the losses in order that he may stand in a just situation with
regard to the creditors of the house, then this is a case clear of
all difficulty. For though with respect to each other these persons were not to be considered as partners, yet they have made
themselves such with regard to their transactions with the rest
of the world. I am therefor~ of opinion that there ought to be
judgment for the plaintiff.
The Other judges concurred.

to the losses in order that he may stand in a just situation with

regard to the creditors of the house, then this is a case clear of

all difficulty. For though with respect to each other these per-

sons were not to be considered as partners, yet they have made

themselves such with regard to their transactions with the rest

of the world. I am therefore of opinion that there ought to be

judgment for the plaintiff.

The other judges concurred.

, Nora: See Mschem’s Elem. of Partn., §§ 5, 6, ct seq.
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NOT11: See Mechem'a Elem. of Partn., §§ 5, 6, et 1tq,

bCOX vs. HICKMAN.

English House of Lords, 1860. -

8 H. of L. Cas. 268.

This was an action on three bills of exchange, given by one
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of the managers of the Stanton Iron Company, for goods sup-

plied to that company. The declaration contained a count in

/

the usual form as against acceptors on each bill, alleging it to

have been “directed to the defendants by and under the name

~'COX

vs. BICKMAN.

of the Stanton Iron Com any;” also counts for goods sold and

delivered, and the monk; ts. The defendants severed in

Englilh H ou.se of Lords, 1860• .

pleading, each denying the ceptapce of the bills, and, a to

the other counts, pleading never indebted.’ I’

For some time previously to the year 1849, henjamin Smith

8 H. of L. Cas. 268.

and Josiah Timmis Smith carried on business at the Stanton

Iron \\'orks, in l)erbyshire,as iron masters and corn merchants,

under the name of B. Smith & Son. In that year they became

embarrassed in their circumstances, and a meeting of their

creditors took place. Among these were Cox and W'heatcroft.

On the 13th November, 1849, a deed of arrangement was exe

cuted by more than six-sevenths in number and value of the

creditors. The parties to this deed were the Smiths, of the

ﬁrst part; Francis Sanders, John Thompson, James Haywood,

David Wheatcroft, and Samuel YValker Cox, all of whom were

creditors, of the second part; and the general creditors (includ-

Q

This was an action on three bills of exchange, given by one
of the managers of the Stanton Iron Company, for goods supplied to that compa:Qy. The declaration contained a count in
the 01mal form as against acceptors on each bill, alleging it to
have been "directed to the defendants by and under the name
of the Stanton Iron Coi)!nany ;" also counts for goods sold and
delivered, and the mon~y\cftpts. The defendants severed in
pleading, each denying the Wc.eptance of the bills, and, as to
the other counts, pleading never ind~ted.' ' 1
For some time previously to the year 1849, -Benjamin Smith
and Josiah Timmis Smith carried on business at the Stanton
Iron \Vorks, in Derbyshire, as iron masters and com merchants,
under the name of B. Smith & Son. In that year 1bey became
embar~ssed in their circumstances, and a meeting of their
creditors took place. Among these were Cox and Wheatcroft.
On the 13th November, 1849, a deed of arrangement was executed by more than six-sevenths in number and value of the
cr~ditors. The parties to this deed were the Smiths, of the
first part; Francis Sanders, John Thompson, James Haywood,
David Wheatcroft, and Samuel n~alker Cox, all of whom were
creditors, of the second part; and the general creditors (includ-

•
Cox vs. HICKMAN. 71

•
Cox vs.

HrcKKA.N.

'11

ing those previously named as trustees), whose names were

also set forth in a schedule, of the third part. The deed

recited a lease from 1846 for twenty-one years to the Smiths;

that they were unable to pay their debts, and that it had been

agreed that there should be an assignment by them to the

parties of the second part, as trustees on behalf of the credit-

ors, to have and hold the premises for the term of the lease,

the machinery, etc., and all the estate,-etc., subject to the pow-

ers and provisions thereinafter contained. The trusts were

then enumerated, and, in substance, they were to carry on the

business under the name or style of “The Stanton Iron Com-

pany,” with power to do whatsoever was necessary for that

purpose, and to pay the net income, after answering all expen-

ses; which net income was always to be deemed the property

of the two Smiths, among the creditors of the Smiths. And

provision was made for the meeting of the creditors, and, at

any such meeting, a majority in value of the creditors present

was to have the power to make rules as to the mode of con-

ducting the business, or to order the discontinuance of it. And

when all the debts had been paid, the trustees were to hold
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the trust estates, etc., in trust for the two Smiths. The deed '

contained a covenant by the parties executing it, not to suc

the Smiths for existing debts. Cox never acted as trustee; and

Wheatcroft resigned six weeks after the execution of the deed,

and before the goods for which the bills were given had been

supplied; no new trustee was appointed in the room of either.

The business of the company was carried on by the three

other persons named as “parties of the second part.” In the

course of it goods were supplied by Hickman, who, in March,

April, and June, 1855, drew three bills of exchange in respect

thereof. The ﬁrst of these bills, which was the same in form

as those afterwards accepted, was in these words:

Q “Grafton Iron Ore Works,'Blisworth,

“£300, 10th March, 1855.

“Four months after date pay to my order, in London, three

hundred pounds, va.lue received. J OHN HICKMAN.”

“To the Stanton Iron Company, near Derby.”

The acceptance was in the following form: “At Messrs.

Smith, Payne & C0., London. Per proc. The Stanton Iron

Oompany..—JAM1=:s Harwoon.” The cause was tried in 1856,

before the late Lord Chief Justice J nnvls-, when a verdict was

ing those previously nam_ed as trustees), whose names were
also set forth in a schedule, of the third part. The deed
recited a lease from 1846 for twenty-one years to the Smiths;
that they were unable to pay their debts, and that it had been
agreed that there should be an assignment by them to the
parties of the second part, as trustees on behalf of the creditors, to have and hold the premises fo~ the term of the lease,
the machinery, etc., and all the estate, ·etc., subject to the pow·
ers and provisions t11ereinafter contained. The trusts were
then enumerated, and, in substance, they were to carry on th•?
business under the name or style of "The Stanton Iron Cc>mpa.ny," with power to do whatsoever was necessary for that
purpose, and tO pay the net income, after answering all expenses; which net inrome was always to be deemed the property
of the two Smiths, ~mong the creditors of the sfniths. And
provision was made for the meeting of the creditors, and, at
any such meeting, a majority in value of the creditors present
was to have the power to make rules as to the mode of COIJducting the business, or to order the discontinuance of it. Al}.d
when all the debts had been paid, the trustees were to hold
the trust estates, etc., in trust for the two Smiths. The deed •
contained a covenant by the parties executing it, not to su"
the Smiths for existing debts. Cox never acted as trustee; an1l
Wheatcroft resigned six weeks after the execution of the deed,
and before the goods for which the bills were given had beeu
supplied; no new trustee was appointed in the room of either.
The business of the company was carried on by the three
other persons named as "parties of the second part." In the
course of it goods were supplied by Hickman, who, in .March,
April, and June; 1855, drew three bills of exchange in respect
thereof. The first of these bills, which was the same in form
as those afterwards a.ccepted, was in these words:
"Grafton Iron Ore Works,· Blisworth,
10th March, 1855.
"£300.
"Four months after date pay to my order, in London, three
hundred pounds, value received.
JOHN HICKMAN."
"To the Stanton Iron Company, near Derby."
The acceptance was in the following form: "At Messr"I.
Smith, Payne & Cc>., L<>ndon. Per proc. The Stanton Iron
Company.:-JAMES HAYWOOD." The cause was tried in 1856,
before the late Lord Chief Justice JEnVIB; when a verdict was

72 Cssss ON PARTNERSHIP.
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CA ES ON

PAR~XERSHlP.

found for the defendants; but on motion on leave reserved,

the verdict was entered for the plaintiff (18 C. B. 617). ,

The case was taken to the Exchequer chamber, when three

judges, Justice COLERIDGE, I<]1u.1-1, and CROMPTON, were for

aﬂirming the judgment of the Com-mon Pleas, and three other

judges, Barons MAIiTIN, Bmuuwmm, and \VATSON, were for

reversing it. [3 C. B. N. S. 523.1 The judgment, therefore,

stood, and was afterwards brought up to this House.

The judges were summoned, and Lord Chief Baron Ponnocx,

Justice \V1onr.\ms, Mr. Justice \\'u.1.1.n1s, Mr. Justice

on Mr Baron CHANNELL, and Mr. Justice Bmcxnunx,

Tlu g al (Sir R. Bcthcll, Jlr. .l[ilIw-ard was with

him), for \V'h

Mr. Wclsby (ll 1'. Bodcn was with him) for Cox.

M1‘. R-olt (Mr. Field was with him) for the respondent in both

cases.

The Lord Chancellor (Lord Campbell) proposed the follow-

ing question for the judges: “Are the defendants in this case

found for the defendants; hut on motion on leave reserved,
the verdict was entered for the plaintiff (18 C. B. 617).
The case was taken to the Exche<Juer chamber, when three
judges, Justice COLE RIDGE, ERLE, and CROMPTON, were for
affirming the judgment of the Common Pleas, and three other
judges, Barons MARTIN, BRAMWELL, and WATSON, were for
reversing it. [3 C. B. N. S. 523.J 'l'lle judgment, therefore,
stood, a.nd was afterwards brought up to this House.
The judges were summoned, and Lord Chief Baron POLLOCK,
r Justice WIGHTMAN, Mr. Justice \\' 1LLIA:u s, Mr. Justi ce
1· o.·, Mr. Baron CHANNELL, and Mr. Justice BLACKBURN,
ded.

liable as acceptors of the bills of exchange declared upon?”

r al (Sir R. B etlt<'ll, Jlr. Millloard was with

Agreed to.
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-‘° BLAcKBuriN. J. The defendants in this case are liable as

acceptors of the bills of exchange declared upon. The ques-

tion entirely depends on the effect of the deed of arrangement.

Mr. lVelsby 11 r. Boden

wa~

with him) for Cox.

If the effect of that deed is such that creditors executing it

thereby give authority to those managing the Stanton Iron

Company. to bind them to third persons in the usual course

Mr. Rolt (Mr. Field was with him) for the respondent in both

cases.

of business by accepting bills, the defendants have given such

authority. If the effect of the deed is not such that creditors

executing that deed give authority to bind them as to third

persons, the defendants are not shown to have given any such

authority, for they have never acted as trustees; nor does it

appear that they have done any act beyond what was proper

to carry out the arrangement contained in that deed.

The principal object of the deed of arrangement is to divide

the property of the Smiths amongst the creditors according

to the rules observed in bankruptcy; and for this purpose their

property is assigned to trustees. The good will of the busi-

ness which had been carried on by the Smiths was part of

1

l

The Lord Chance llor (Lord Campbell) proposed the following question for the judges: "Are the defendants in this case
liable as acceptors of the bills of ex change declared upon?"
Agreed to.
r BLACKB UJlN , J. Th e defend·a nts in this case are liable as
ac;ceptors of the bills of exchange declared upon. The question entirely depends on the effect of the deed of anangement.
If the effect of that deed is such that credi to rs executing it
thereby give authority to those mauaging the Stanton Iron
Company, to bind them to third persons in the usual course
of bus iness by accepting bills, t h e de fendants have given such
~.uthorH.v. If the C'ffect of the deed is not such that creditors
executing that deed give authority to bind them as to third
persons, the defendnnts are not shown to have given any su ch
nuthority, for they have n ever acted as trustees; nor does it
appear that they have done any act beyond what was proper
to ca rry out the arrangement contained in that deed.
The prin cipal object of tbP. deed of arrangement is to divide
the property of the Smiths amongst the creditors according
to the rules obsel.'ved in bankruptcy; and fol.' this purpose their
property is assigned to trustees. The good will of the business which had b een carried on by 1be Smiths was part of

Cox vs. HICKMAN. 73

their joint estate, and those who had the making of the
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arrangement appear to have thought it a valuable part of the

joint estate. Instead of disposing of it to third persons, or

suffering it to be lost, the arrangement made was, that the

business should in the future be carried on under a new style,

that of “The Stanton Iron Company,” by the trustees, in the

manner stipulated for in the deed to which the creditors are

parties. The question is, whether the stipulations are such

as to render those creditors, who are parties to the deed, part-

ners in the Stanton Iron Company, so far, at least, as regards

liability to third persons.

Some of the judges in the court below have expressed an

opinion that there is a distinction between the present ques-

tion and that which would have arisen if the question had

been whether the defendants were liable for the considera-

tion ot these bills. I am, however, of opinion that no such

distinction exists. I apprehend that all‘cases as to liability

of partners to contracts are branches of the law of agency,

and that the question always is, évhether the contract entered

[into is within the scope of the authority conferred by those,
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who are sought to be charged, upon the persons actually mak-

ing the contracy But I take it that, as matter of law, those

who are partners in a trading ﬁrm, do confer upon those who

\are permitted to manage the concern authority to make all

contracts which, in the exigency of the business, are neces-

sary and proper and customary. The prima facile authority

may be restricted by express agreement, but unless those who

deal with the ﬁrm have notice of this restriction, they are enti-

tled to hold all who are partners bound by the prima facie

authority conferred on the manager, and that equally whether

the persons sought to be charged were persons to whom the

creditors gave credit, or dormant partners, of whose existence

they were unaware. I think the justice of this rule, as appli-

cable to dormant partners, very questionable, but I do not

think it open to question that it is the rule of law. I think

that where, as in the present case, the accepting of bills is a

necessary and customary part of the business, the authority to

accept them is conferred as much as the authority to contract

the debts for which they are given. It is true the authority is

limited to accepting the bills in the name of the ﬁrm, and binds

10

their joint estate, and those who bad the making of the
arrangement appear to have thought it a valuable part of the
joint estate. Instead of disposing of it to third persons, or
suffering it to be lost, the arrangement made was, that the
business should in the future be carried on under a new style,
that of "The Stanton Iron Company," by the trustees, in the
manner stipulated for in the deed to which the creditors a1·e
parties. The question is, whether the stipulations are such
as to render those creditors, who are parties to the deed, partners in the Stanton Iron Company, so far, at least, as regards
liability to third persons.
Some of the judges in the court below have exp1·essed an
opinion that there is a dh~tinction between the prei;1ent question and that which would have arisen if the question had
been w\ether the defendants were liable for the consideration Qf these bills. I am, however, of opinion that no such
di~tion exists. I apprehend that an· cases as to liability
of partners to contracts are branches of the law of agency,
~d that the question always is, f'bether the contract entered
into is within the scope of the authority conferred by those,
( who a1·e sought to be charged, upon the persons actually making the contracy But I take it that, as matter of law, those
who are partners in a trading firm, do confer upon those who
\are permitted to manage the concern authority to make all
~ontracts which, in the exigency of the business, are necessary and proper and customary. The p1·ima facie authority
may be restricted by express agreement, but unless those who
deal with the fi1•m have notice of this resfriction, they are entitled to hold all who are partners bound by the prima facie
authority conferred on the manager, and that equally whether
the persons sought to be charged were persons to whom the
creditors gave credit, or dormant partners, of whose existence
they were unaware. I think the justice of this rule, as applicable to d01mant partners, very questionable, but I do not
think it open to question that it is the rrtle of law. I think
that where, as in the present case, the accepting of bills is a
necessary and customary part of the business, the authority to
accept them is conferred as mnch as tbe authority to contract
the debts for which they are given. It is true the authority is
limited to accepting the bills in the name of the firm, and bind~
10
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only those included in that ﬁrm, but all who are partners

are included in the ﬁrm.

I think, therefore, as already said, that the question is,

whether the stipulations in the deed are such as to constitute

a partnership quoad third persons, and to determine that ques-

tion we must look to the terms of the deed. The material

stipulations, as it seem-s to me, are the following: [The pro-

visions of the deed are then quoted.] ‘

These, I think, are the whole of the material parts of the

deed. There is no stipulation in the deed, as to who i to pro-

vide for payment of the partnership liabilities in case the

losses should be so great as to exceed the sum of £4,000, which

the trustees were authorized to retain for the purpose of carry-

ing on the business. The parties seem not to have anticipated,

or at all events not to have provided for such a contingency,

which, though a probable one, is often overlooked by those

entering on a trade, but the rule of law is clear enough, that

those who are partners in the concern must bear such liabili-

ties; so that I once more repeat, the question comes round to

whether the stipulatipns are such as to constitute a partner-
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ship amongst the creditors. _

Now, on looking at the provisions of the deed, it seems to

me that they are, in substance, such as would be proper if

the creditors constituted themselves a joint stock company,

such as it would have been at common law, and made the

trustees their managing directors, but agreed that the part-

nership should cease as soon as a certain sum, in this case

the amount of their debts, was realized. I ﬁnd that the busi-

ness is to be carried on by the trustees under the control of

the creditors, who may give what directiors they think ﬁt

as to the management of the business; that the creditors are

to have a voice in nominating fresh trustees in case they are

changed; and that the creditors are to have a right to inspect

the books. And, moreover, I ﬁnd that the creditors alone are

to have these powers, no similar powers being given to the

Smiths. Then I ﬁnd also that the trustees are bound to pay

over the net income, after paying all expenses of the concern,

ratably among the creditors. It was suggested at your Lord-

ship’s bar, that there was some distinction between the net

income, after paying all out-goings, and the net proﬁts, but I

am unable to understand what that distinction is.

only those included in that firm, but all who are partners
are included in the firm.
I think, therefore, as already said, that the question is,
wh~ther the stipulations in the deed are such as to constitute
a partnership quoad third persons, and to determine that question we must look to the terms of the deed. The material
stipulations, as it seems to me, are the following: [The provisions of the deed are then quoted.]
These, I think, are the whole of the material parts of the
deed. There is no stipulation in the deed, as to who is to pro·
vide for paym('>nt of the partnership liabilities in .case the
losses should be so great as to exceed the sum of £4,000, which
the trustees were a.uthorized to retain for the purpose of carrying on the business. The parties seem not to have anticipated,
or at all events not to have provided for such a contingency,
which, though a probable one, is often overlooked by those
entering on a trade, but the rule of law is clear enough, that
those who are partners in the concern must bear such liabilities; so that I once more repeat, the question comes round to
whether the stipulatipns are such as to constttute a partnership amongst 1he creditors.
·
Now, on looking at the provisions of the deed, it seems to
me that they are, in substance, such as would be proper if
the creditors constituted themselves a joint stock company,
such a.s it would have been at common law, and mnde the
trustees their managing directors, but agreed that the partnership should cease as soon as a certain sum, in this case
the aroount of their d~bts, was realized. I find that the business is to be earried on by the trustees under the control of
the creditors, who may give what directiors they think tit
as to the management of the business; that the creditors are
to have a voice in nominating fresh trustees in case they are
changed; and that the creditors are to have a right to inspect
the books. And, moreover, I find that the creditors alone are
to have these powers, no similar powers being given to the
Smiths. Then I find also that the trustees are bound to pay
over the net income, after paying all expenses of the concern,
ratably among the creditors. It was suggested at your Lord1!1hip's bar, that there was some distinction between the net
income, after paying all out-goings, and the net profits, but I'
:im unable to understand what that distinction is.

Cox vs. HICKMAN. 75

Cox vs.
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The arrangement is that the trading might terminate on the

creditors being paid, which perhaps was the termination which

the persons entering into the arrangement hoped for. In that

case, the deed provides that the property shall be made over

to the Smiths, but by so doing the trade of the Stanton Iron

Company ceases. Whoever the partners in that ﬂrm might be,

they are no longer to carry on the business after the property

is assigned to the Smiths. It might terminate by the concern

being stopped by the creditors whilst it was yet solvent; that

event is anticipated by the deed, and in that case it is provided

that the surplus, after paying all losses, should be divided

amongst the creditors. It might continue for an indeﬁnite

period, neither so productive as to pay the creditors in full,

nor so bad as to be stopped; and whilst it was so continued,

the creditors were to have the net income or proﬁts, and the

control of the management of the concern, and they were only

to have these powers. Does this make them interested in the

property or proﬁts so as to make them partners? That ques-

tion depends on the effect of the deed, and it will be answered

when we have determined the extent of their interest in the
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property of the ﬁrm. Suppose, a not impossible case, that the

trustees had, as individuals, contracted a joint debt for some

purpose unconnected with the Stanton Iron Company; could

the partnership property of the Stanton Iron Company have

been taken to pay the debt? Or, if the trustees had become

reduced to one person, and he had become a bankrupt, would

the assets of the Stanton Iron Company have passed to his

assignees? Or would the creditors, who are parties to the

deed of arrangement, have been entitled in either case to say

that the property was in equity theirs, and that the trustees,

except in so far as they were creditors, had no beneﬁcial inter-

est in it? That is a question that depends on the construction

of the deed. I think the construction of the deed is such, that

the creditors. parties to the deed, have bargained that they

shall have a hold pver the whole property of the ﬁrm, divided

or undivided, and I think this bargain i effectual, and, if so,

that the creditors do take the proﬁts of the concern, so as to

make them their property before they are divided.

The deed does not provide what is to be done in the case

which hasactually happened, viz.: That of the concern prov-

ing insolvent; but the law declares that those who take the

The arrangement is tllat the trading might terminate on the
creditors being paid, which perhaps was the termination which
the persons entering into the arrangement hoped for. In that
<'.Use~ the deed provides thnt the property shall be made over
to the Smiths, but by so doing the trade of the Stanton Iron
Company ceases. "r110~ver the partners in that firm might be,
they are no longer to carry on the business after the property
is assigned to the Smiths. It might terminate by the concem
being stopped by the creditors whilst it was yet solvent; that
event is anticipated by the deed, and in that case it is pr.-ovided
that the sm·plus, after.- paying all losses, should be divided
amongst the creditors. It might continue for an indefinite
period, neither so productive as to pay the creditors in full,
nor so bad as to be stopped; and whilst it was so continued,
the creditors were to have the net income or profits, and the
contr.-ol of the management of the concern, and they were only
to have these powers. Does this make them interested in the
property or profits so as to make them partners? That ques·
tion depends on the ~trcct of the deed, and it will be answered
when we have determined the extent of their interest in th.e
property of.the firm. Suppose, a not impossible case, that the
trustees had, as individuals, contracted a joint debt for som1~
purpose unconnected with the Stanton Ir.-on Company; could
the partnership property of the Stanton Iron Company have
been taken to pay the debt? Or, if the trustees had become
reduced to one person, and he had become a bankrupt, would
the assets of the 8tanton Iron Company have passed to his
assignees? Or would the creditors, who are parties to the
deed of arrao~em:.-nt, have been entitled in either case to say
that the property was in equity theirs, and that the trustees,
except in so far as they were creditors, had no beneficial inter·
est in it? That is a question that depends on the construction
of the deed. I think the construction of the deed is such, that
the creditors, parties to the deed, have bargained that they
shall have a bold ovP.r the whole property of the firm, divided
or undivided, and1 I think this bargain is effectual, and, if so,
that the creditors do take the {>routs of the concern, so as to
make th~m their property before they are divided.
The deP.d does not provide what is to be done in the case
which has ·actnally happened, viz.: That of the concern proving insolvent; hut the law declares that those who take the
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proﬁts of a trading_concern as such are liable to the losses,

even if they have stipulated to the contrary. Waugh vs. Career,

Sm-ith’s Lead. Cas. 786 (artte, p. 67), and the notes thereto.

The phrase, taking the proﬁts as such, is not a happy one,

and there is some diﬁiculty at times in deﬁning what it means,

but I think it means at all events this. It is not p0SSiblur.

according to the common law, to cause a trading concern to be

carried on, on the terms that the advantages of a partnership,

including the ‘participation in proﬁts, and tl1c partnership lien

and security over the assets of the ﬁrm, shall belong to those

who have but a limited liability. I am aware of no case or

authority inconsistent with the proposition thus guarded.

Now, it seems to me, that the present defendants have, by the

deed to which they are parties, stipulated that the business

shall bc carried on for their beneﬁt, and under their control;

that they shall be interested in all the property of the ﬁrm to

such an extent as to have a partnership lien upon it.

This shows that they are not merely persons permitting the

Smiths or the trustees to carry on the business and relying on

it as a fund for payment, but that they take the proﬁts as such,
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and having done so, they are partners as regards third persons.

I agree that the question is one of agency, viz., whether the

defendants authorized the managers of this ﬁrm to bind them;

but I think it is an incident attached by law to a participation

in the proﬁts to the above extent, that such authority is given

to those managing the concern. I think, for the reasons I have

given, that this arrangement deed does amount to a stipula-

tion for a participation in the proﬁts as such by the creditors.

For these reasons, I am of opinion that the defendants are

liable as acceptors of the bills of exchange declared upon.

K Lord Cn.-\.\‘won'rn. In this case the judges in the court of

exchequer chamber were equally divided, and unfortunately

the same difference of opinion has existed among the learned

judges who attended this house during the argument at your

lordships’ bar. Except, therefore, from an examination of the

grounds on which their opinions are founded, we can derive no

beneﬁt in this case from their assistance. \Ve cannot say

that in the opinions delivered in this house, there is more

authority in favor of one view of the case than of the other.

We must not, however, infer that your lordships have not

1

profits of a trading. concern as such are liable to the losses,
even if they have stipulated to the contrary. Waugh vs. Cart'er,
~moith's Lead. Cas. 786 (artte, p. 67), and the notes thereto.
The phrase, taking the profits as such, is not a happy one,
and there is some difficulty at timC'S in defining what it meanl',
but I think it means at all events this. It is not possiblP.
according to the common law, to cause a trading concern to be
carried on, on the terms thnt the advantages of a partnership,
mcluding the participation in profits, and the partnership lien
and security over the assets of the firm, shall belong to tboase
who have but a limited liability. I am aware of no case or
authority inconsistent with the pmposition thus guarded.
Now, it seems to me, that the present defendants have, by the
deed to which they are parties, stipulated that the business
aball be carried on for their benefit, and under their control;
that they shall be interested in all the property of the firm to
such an extent as to have a partnership lien upon it.
This sho~s that they are not merely persons permitting the
Smiths or the trustees to carry on the business and relying on
ft as a fund for pa~·ment, but that they take the profits as such,
and having done so, they are partnns as re-g1ll'ds third persons.
I agree that the question is one of agency, viz., whether the
defendants authorized the managers of this firm to bind them;
but I think it is an incident attached by law to a participation
in the profits to the above extent, that such authority is given
to thm~e managing the concern. I think, for the reasons I have
given, that this m·rangement deed does amount to a stipuln-.
tion for a participation in the profits as such by the creditorti.
For these reasons, I am of opinion that the defendants are
liable as acct>ptors of the bills of exchange declared upon.
Lord Cn,\NWOH'l'H. In this case the judges in the court of
exchequer chamber were equally divided, and unfortunately
the same difference of opinion has existed among the learned
judges who attended this house during the argument at your
lordships' bar. Except, therefore, from an examination of the
grounds on which their opinions are founded, we can derin• no
benefit in this case from their assistance. We cannot say
that in the opinions delivered in this house, there is more
authority in favor of one view of th.e case than of the other.
We must not, howeYer, infer that your lordships have not

K.
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derived material aid from the opinions expressed by the judges.
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These opinions have stated the arguments on_ the one side and

the other with great clearness and force, and what.we have to

do now is to decide between them.

In the ﬁrst place let me say that I concur with those of the

learned judges who are of the opinion that no solid distinction

exists between the liability of either defendant, in an action

on the bills, and in action for goods sold and delivered. If he

would have been liable in an action for goods sold and deliv-

ered, it must be because those who were in fact carrying on the

business of the Stanton Iron Company were carrying it on as

his partners or agents; and, as the bills were accepted, accord-

ing to the usual course of business, for ore supplied by the

plaintiﬂf, I cannot doubt that if the trade was carried on by

those who managed it as partners or agents of the defendant,

he must be just as liable on the bills as he would have been in

an action for the price of the goods supplied. His partners or

agents would have the same authority to accept bills in the

ordinary course of tradc. as to purchase goods on credit.

The liability of one partner for the acts of his copartner is
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in truth the liability of a principal for the acts of his agent.

Where two or more persons are engaged, as partners in an

ordinary trade, each of them has an implied authority from the

others to bind all by contracts entered into according to the

usual course of business in that trade. Every partner in trade

is, for the ordinary purposes of the trade, the agent of his

copartners, and all are therefore liable for the ordinary trade

contracts of the others. 1’artners may stipulate among them-

selves that some one of them only shall enter into particular

contracts, or into any contracts, or that as to certain of their

contracts none shall be liable except those by whom they are

actually made; but with such private arrangements third per-

sons, dealing with the ﬁrm without notice, have no concern.

The public have a right to assume that every partner has

authority from his copartner to bind the whole ﬁrm in con-

tracts made according to the ordinary usages of trade.

This principle applies not only to persons acting openly and

avowedly as partners, but to others who, though not so acting,

are, by secret or private agreement, partners with those who

appear ostensibly to the world as the persons carrying on the

business.

\

dt•rived material aid from the opinions expressed by the judges.
These opinions have stated the arguments on the one side and
the other with great clearness and force, uud what.we have to
do now is to decide between them.
In the first place let me say that I concm· with those of the
learned judges who are of the opinion that no solid distinction
exists between the liability of either defendant, in an action
on the bills, and in action for goods sold and delivered. If he
would have been liable in an action for goods sold and deliv·
ered, it must be because those who were in fa.ct carrying on the
business of the Stanton Iron Company were carrying it on as
his partners or ag(•nts; and, as the bills were accepted, according to the usual course of bm1iness, for ore supplied by the
plaintiff, I cannot doubt that if the trade was carried on by
those who managed it as partners or agents of the defendant,
he must be just as liable on the bills as he would have been ht
an action for the price of the goods supJllied. His partners or
ag(•nts would have the same nnthority to accept bills in th('
ordinary courge of trnde, ns to purchase goods on credit.
The liability of one partner for the acts of his copartner is
in truth the liability of a principnl for the acts of his agent.
Where two or more perMOUM arc engaged. as partners in an
ordinary trade, ea.ch of them has an implied authority from the
othf'rs to bind all by cont.rncts entered into according to the
usual course of business in that trade. En~ry paMner in trad~
is, for the ordinary pnrposf>s of the trad<', the agent of his
copartners, and all are thPrefore liable for the ordinary trade
contracts of the others. Partners may stipulate among themseh·es that some one of tlll'm only Rhall enter into particular
contracts, or into any contracts, or th.at as to ceMain of tl1eir
contracts none shall be liable except thoS<> b~· whom they are
actually made; but with sud1 pl'i vate arrang-ements third persons, dealing wi~h the firm without notice, have no concern.
The public have a right to assume that every partner has
authority from his copaMner to bind the whole firm in con·
tracts made according to the ordinary usages of trade.
This principle applies not only to persons acting openly and
avowedly as partners, but to others who, though not so acting,
are, by secret or private agreement, pal'tners with those who
appear ostensibly to the world as the persons carrying on the
business.
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In the case now before the house, the court of common pleas

78

CASES ON PARTNERSHIP.

decided in favor of the respondent that the appellant, by his

execution of the deed of arrangement, became, together with

the other creditors who executed it, a partner with those who

conducted the business of the Stanton Iron Company. The

judges in the court of exchequer chamber were equally divided.

so that the judgment of the court of common pleas was

aﬂjrmed. The sole question for adjudication by your lordships

is, whether this judgment thus aiiirmed was right.

I do not propose to consider in detail all the provisions of

the deed. I think it suﬂicient to state them generally. In the

ﬁrst place there is an assignment by Messrs. Sm-ith to certain

trustees, of the mines and all the engines and machinery used

for working them, together with all the stock in trade, and

in fact all their property, upon trust, to carry on the business;

and, after paying its expenses, to divide the net income ratably

amongst the creditors of Messrs. Smith, as often as there shall

be funds in hand sufficient to pay one shilling in the pound;

and, after all the creditors are satisﬁed, then in trust for

Messrs. Smith.
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Up to this point the creditors, though they executed the

deed, are merely passive; and the ﬁrst question is, what would

have been the consequence to them of tlreir executing the deed

if the trusts had ended there? Would they have become part-

ners in the concern carried on by the trustees merely because

they passively assented to its being carried on upon the terms

that the net income, 11. e., the net proﬁts should be applied in

discharge of their demands? I think not ;' it was argued that

as they would be interested in the proﬁts, therefore they would

be partners. But this is a fallacy. It is often said that the

test, or one of the tests, whether a person not ostensibly a

partner, is nevertheless, in contemplation of law, a partner, is,

whether he is entitled to participate in the proﬁts. This, no

doubt, is, in general, a sufficiently accurate test; for a right to

participate in proﬁts affords cogent, often conclusive evidence,

that the trade in which the proﬁts have been made was carried

,on in part for or on behalf of the person setting up such a.

claim. But the real ground of the liability is, that the trade

has been carried on by persons acting on his behalf. \Vhen

that is the case he is liable to the trade obligations, and

entitled to its proﬁts, or to a share of them. It is not strictly

In the case now· before the house, the court of common pleas
decitled in favor of the respondent that the appellant, by hh1
execution of the deed of arrangement, became, together with
the other creditors who executed 1t, a partner with those who
conducted the business of the Stanton Iron Company. Tht~
judges in the con rt of exchequer chamber were equally divided.
so that the judgment of the court of common pleas was
aft}rmed. The sole question for adjudication by your lordships
is, whether this judgment thus affirmed wn's right.
I do not propose to consider in detnil nil the provisions of
the deed. I think it suflicient to state them generalJy. In tlu~
first place there is an a.ssi~ment by Musrs. Smith to certain
trustees, of the mines and all the engines and machinery usc1J
for working them, together with a.II the stock in trade, and
in fact all their property, upon trust, to carry on the business;
and, after paying- its expenses, to divide the net income ratably
amongst the creditors of .Messrs. Smith, as often as there shall
be funds in h:md sufficient to pay one shilling in the pournl;
and, after all the creditors are satisfied, then in trust for
Messrs. Smith.
Up to this point the creditors, though they executed tlw
deed, are merely passive; and the first question is, what would
have been the consequence to them of t~ir executing the deed
if the trusts had ended there? Would they have become part·
ners in the concern carried on by the trustees merely becauf'e
they passively assented to its being carried on upon the terms
that the net income, i. e., the net profits shodd be applied in
discharge of their demands? I think n-0t ;'it was argued that
as they would he interested in the profits, therefore they would
be partners. But this is a fallacy. It is often said that the
test, or one of thP te~ts, whether a person not ostensibly a.
partner, is nevertl1C'less, in contemplation of law, a partner, iR,
whether he is entitled to partiripate in the profits. This, no
doubt, is, in general, a sutliciently accurate test; for a right to
participate in profits affords cogent, of.ten conclusive evidenci>,
that the trade in which the profits have been made was carried
,on in part for or on behalf of the person ~ctting up such a
claim. But the real ground of the liability is, that the trade
ha's b<>en carried on by persons acting on his behalf. 'Vhen
that is the case he is liable to the trade obligations, and
entitled to its profits, or to a share of them. It is not strictly

Oox vs. HICKMAN. 79

Oox vs.

correct to say that his right to share in the proﬁts makes him
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liable to the debts of the trade. The correct mode of stating

the proposition is to say that the same thing which entitles

him to the one makes him liable to the other, namely, the fact

that the trade.has been carried on on his behalf, it e., that he

stood in the relation of principal towards the persons acting

ostensibly as the traders, by whom the liabilities have been

incurred, and under whose management the proﬁts have been

made.

Taking this to be the ground of liability as a partner, it

seems to me to follow that ‘the mere concurrence of creditors

in an arrangement under which they permit their debtor, or

trustees for their debtor, to continue his trade, applying the

proﬁts in discharge of their demands, does not make them

partners with their debtor, or the trustees. 'The debtor is still

the person solely interested in the proﬁts, save only that he

has mortgaged them to his creditors. He receives the beneﬁt

of the proﬁts a they accrue, though he has precluded himself

from applying them to any other purpose than the discharge

of his-debts. The trade is not carried on by or on account of
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the creditors; though their consent is necessary in such a case,

for without it all the property might be seized by them in exe-

cution. But the trade still remains the trade of the debtor or

his trustees; the debtor or the trustees are the persons by or

on behalf of whom it is carried on.

I have hitherto considered the case as it would have stood if

the creditors had been merely passively assenting parties to

‘the carrying on of the trade, on the terms that the proﬁts

should be applied in liquidation of their demand. But I am

aware that in this deed special powers are given to the cred-

itors, which, it was said, showed that they had become part-

ners, even if that had not been the consequence of their con-

currence in the previous trust. The powers may be described

brieﬂy as, ﬁrst, a power of determining by a majority in value

of their body, that the trade should be discontinued, or, if not

discontinued. then, secondly, a power of making rules and

orders as to its conduct and management.

These powers do not appear to me to alter the case. The

creditors might, by process of law, have obtained possession

of the whole of the property. By the earlier provisions of the

deed they consented to abandon that right, and to allow the

\
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correct to say that his right to share in the profits makes him
liable to the debts of the trade. The correct mode of stating
the pronosition is to say that the same thing. which entitles
him to the one makes him liable to the other, namely, the fact
that the trade has been carried on on his behalf, ~ e~, that he
stood in the relation of principal towards the persons acting
ostensibly as the traders, by whom the liabilities have been
incurred, and under whose management the profits have been
made.
Taking this to be the ground of liability as a partner, it
seems to me to follow that ·the mere concurrence of creditors
in an arrangement under which they permit their debtor, or
trustees for their debtor, to continue his trade, applying the
profits in discharge of their demands, does not make them
partners with their debtor, or the trustees. 'The debtor is still
the person solely interested in the profits, save only that be
has mortgaged them to his creditors. He receives the benefit
of the profits as they accrue, though be has precluded himself
from applying them to any other purpose than the discharge
of bis ·debts. The trade is not carried <>n by or on account of
the creditors; thoug-b their consent is necessary in such a case,
for without it all the property might be seized by them in execution. But the trade still remains the trade of the debtor or
his trustees; the debtor or the trustees are the persons by or
on behalf of whom it is carried On.
I have hitherto considered the case as it would have stood tf
the creditors had been merely passively assenting parties to
lthe carrying on of the trade, on the terms that the profits
should be applied in liquidation of their demands. But I am
aware that in this deed special powers are given to the creditors, which, it was said, showed that they bad becoipe partners, even if that bad not been the consequence of their concurrence in the previous trust. The powers may be described
briefly as, first, a power of determining by a majority in value
of their body, that the trade should be discontinued, or, if not
discontinued, then, secondly, a power of making rules and
orders as to its conduct and management.
•
These powers do not appear to me to alter the case. The
creditors might, by process of law, have c:>btained possession
of the whole of the property. By the earlier provisions of the
deed they consented to abandon that right, and to allow the
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‘trade to be carried on by the trustees. The effect of these

powers is only to qualify their consent. They stipulate for a

right to withdraw it altogether; or, if not, then to impose terms

as to the mode in which the trust to which they had agreed

should be executed. I do not think that this alters the legal

condition of the creditors. The trade did not become a' trade

carried on for them as principals, because they might have

insisted on taking possession of the stock, and so compelling

the abandonment of the trade, or because they might have pre-

scribed terms on which alone it should be continued. Any

trustee might have refused to act if he considered the terms

prescribed by the creditors to be objectionable. Suppose the

deed had stipulated, not that the creditors might order the dis-

continuance of the trade, or impose terms as to its manage-

ment, but that some third person might do so, if, on inspect-

ing the accounts, he should deem it advisable; it could not be

contended that this would make the creditors partners, if they

were not so already; and I can see no difference between stip-

ulating for such a power to be reserved to a third person, and

reserving it to themselves.
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I have, on these grounds, come to the concludon that the

creditors did not. by executing this deed, make themselves

partners in the Stanton Iron Company, and I must add that a

contrary decision would be much to be deprecated. Deeds of

arrangement. like that now before us, are, I believe, of fre-

qucnt occurrence; and it is impossible to imagine that cred-

itors who execute them have any notion that by so doing they

are making themselves liable as partners.

This would be no reason for holding them not to be liable,

if. on strict principles of mercantile law, they are so; but the

very fact that such deeds are so common, and that no such

liability is supposed to attach to them, affords some argument

in favor of the appellant. The deed now before us was exe-

cuted by above a hundred joint creditors; and a mere glance

at their names is sutiicient to show that there was no intention

on their part of doing anything which should involve them in

the obligationsof a partnership. I do not rely on this; but,

at least, it shows the general opinion of the mercantile world

on the subject. I may remark that one of the creditors I see

is the Midland Railway Company, which is a creditor for a

sum only of £39. and to suppose that the directors could imag-

ine that they were making themselves partners is absurd.

'(

.::'.:

'trade to be carried on by the trustees. The effect of these
powers is only to qualify their consent. They stipulate for a
right to withdraw it altogether; or, if not, then to impose terms
at1 to the mode in which the trust to which they had agreed
should be executed. I do J!Ot think that this alters the legal
condition of the creditors. The trade did not become a· trade
curriPd on for them as principals, because they might have
insi8ted on taking possession of the stock, and so compelling
the abandonment of the trade, or because they might have prescri111•d terms on which alone it should be continued. Any
tru8h·e might have refused to act if he considered the terms
prescribed by the creditors to be objectionable. Suppose the
deed had stipulated, not that the creditors might order the discontinuance of the trade, or impose terms as to its management, but that some third person might do so, if, on inspecting the accounts, he should deem it advisable; it could not be
cont«i>nded that this would make the creditors partners, if they
were not so already; and I can see no difference between stipulu ting for such a power to be reser\'ed to a thh-d person, and
res1•rving it to themselves.
I have, on these grounds, come to the conclusion that the
crt>ditors did not, by executing this deed, make themselves
partners in the Stanton ll'on Company, and I must add that a
contrary decision would be much to be deprecated. Deeds of
arrangement, like that now before us, are, I believe, of fre-.
qtwnt occurrence; and it is impossible to imagine that cred·
itors who execute them have any notion that by so doing they
arP making thPmselves liable as partners.
This would be no reason for holding them not to be liablf',
if. on strict prinriples of mercantile law, they are so; but the
y{'r.v fact that imrh deeds are so common, and that no such
liability is 1rnpposed to attach to them, affords some argument
in favor of the appellant. The deed now before us was execnt(!d by above a hundred joint creditors; and a mere ~lance
at their names is sufficient to show that there was no intention
on their part of doing anything which should involve them in
tlw obligations · of a partnership. I do not rely on this; but,
nt lea~t, it showR the general opinion of the mercantile world
on the subject. I may remark that one of the creditors I see
is t be .Midland Railway Company, which is a creditor for a
t'lnm only of £3!1, and to suppose that the directors could imag·
ine that they were making themselves partners is absurd.
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. The authorities cited in argument did not throw much light

upon the subject. I can ﬁnd no case in which a person has

been made liable as a dormant or sleeping partner, where the

trade might not fairly be said to have been carried on for him,

together with those ostensibly conducting it, and when, there-

fore, he would stand in the position of principal towards the

ostensible members of the ﬁrm as his agents. This was cer-

tainly the case in Waugh vs. Carver, 2 H. Bl. 235 (amte p. 67).

There Messrs. Carver, who were ship agents at Portsmouth,

agreed with Giesler, a ship agent at Plymouth, that if he

would establish himself as a ship agent at Cowes, they would

share between them the proﬁts of their respective agencies

in certain stipulated proportions. \Vhen, therefore, Geisler,

in pursuance of the agreement, did establish himself at Cowes,

and there carry on the business of a ship agent, he, in fact,

carried it on for the beneﬁt of Messrs. Carver as well as of

himself; and the court held that, in these circumstances, the

stipulation which they had entered into that neither party

to the agreement should be answerable for the acts of the
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other, was a stipulation which they could not make so as

thereby to affect third persons. Each ﬁrm was carrying on

business on account not only of itself but also of the other ﬁrm;

this, therefore, made each ﬁrm the agent of the other.

The case of Bond 1:8. Pittard, 3 M. & W. 357, could admit of

no doubt. The question was, whether G. H. Watts and P. H.

\Vatts could sue jointly for business transacted by them as

attorneys. They had agreed to become partners on a stipula-

tion that P. H. W'atts should always receive £300 yearly out

of the ﬁrst pro-ﬁts as his share, and should not be liable for any

losses. It was argued that this latter stipulation prevented

them from being partners; but the court held the contrary.

Each of them worked for the common beneﬁt of both, and

each of them, therefore, act:-d as agent of the other. The pro-

duce of the labor of each was to be brought into a common

fund, to be afterwards shared according to certain arrange-

ments between themselves. The case was really free from

doubt.

A similar principle explains and justiﬁes the decision of

the Court of Common Pleas in Barry vs. Ncsham, 3 C. B. 641.

The question was, whether the defendant was liable for goods

furnished to one Lowthin in the way of his business as the

11

The authorities cited in argument did not throw much light
upon the subject. I can find no case in which a person has
been made liable as a dormant or sleeping partner, where the
trade might not faiuly be said to have been carried on for him,
together with those ostensibly conducting it, and when, therefore, he would stand in the position of principal towards the
ostensible members of the firm as his agents. This was certainly the case in Wauoh vs. Carver, 2 H. Bl. 235 (cmte p. 67).
There Messrs. Carver, who were ship agents at Portsmouth,
agreed witb Giesler, a ship agent at Plymouth, that if he
would establish himself as a ship agent at Cowes, they would
share between them the profits of their respective agencies
in certain stipulated proportions. \Vhen, therefore, Geisler,
in pursuance of the agreement, did establish himself at Cowes,
nnd there ca1Ty on the business of a ship agent, he, in fact,
curried it on for the benefit of Messrs. Carver as well as of
himself; and the court held that, in these circumstances, the
stipulation which they had entered into that neither party
to the agreement should be answerable for the acts of the
other, was a stipulation which they could not make so as
thereby to affect third persons. Each firm was carrying on
business on account not only of itself but also of the other firm;
this, therefore, made each firm the agent of the other.
The case of Bond -vs. Pittard, 3 M. & W. 357, could admit of
no doubt. The question was, whether G. H. \Vatts and P. H.
\Vatts could sue jointly for business transacted by them as
attorneys. ThPy had agreed to become partners on a stipulation that P. H. Watts should always receive £300 yearly out
of the first profits as his sha1-e, and should not be liable for any
losses. It was argued that this latter stipulation prevented
them from being partners; but the court held the contrary.
Each of them worked for the common benefit of both, and
ea.ch of them, therefore, act~'d as agent of the other. The produce of the labor of each was to be brought into a common
fund, to be afterwards shared according to certain arrangements between themselves. The case was really free from
doubt.
A similar principle explains and justifies the decision of .
the Court of Common Pleas in BarnJ vs. Ncslia.m, 3 C. B. 641.
The question was, whether the 'defendant was liable for goods
furnished to one Lowthin in the wuy of his business as the
11
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printer and publisher of a newspaper. Nesham had sold the
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stock and good will of the paper to Lowthin, in consideration

printer and publisher of a newspaper. Nesham had sold the
stock and good will of the paper to Lowthin, ia considr-ration
of £1,500, and on a further stipulation, that for seven years
the profits were to be applied as follows: that is to say, Lowthin was to have the first £150 of the annual profits, then
Nesham was to have them to the extent of £500, if they made
so much, and Lowthin was to have all beyond. It is clear
that Lowthin was conducting the business for the common
benefit of both, subject to their private arrangements as to
the shares they should separately be entitled to; Lowtbin
was, the refore, clearly the agent of N es ham.
Owen vs. Body is at most a case in which a dictum may be
found. The Court of Queen's Bench was quite right in holding that the creditors were justified in refusing to execute
the deed tendered to them; and that is all which was decided.
None of the other cases cited carried the doctrine farther
than those I have referred to, and I therefore think that in
this oase the judgment appealed against ought to be reversed.

of £1,500, and on a further stipulation, that for seven years

the proﬁts were to be applied as follow: that is to say, Low-

thin was to have the ﬁrst £150 of the annual proﬁts, then

Nesham was to have them to the extent of £500, if they made

so much, and Lowthin was to have all beyond. It is clear

that Lowthin was conducting the business for the common

beneﬁt of both, subject to their private arrangements as to

the shares they should separately be entitled to; Lowthin

was, therefore, clearly the agent of Nesham.

Owen vs. Body is at most a case in which a dictum may be

found. The Court of Queen’s Bench was quite right in hold-

ing that the creditors were justiﬁed in refusing to execute

the deed tendered to them; and that is all which was decided.

None of the other cases cited carried the doctrine farther

than those I have referred to, and I therefore think that in

this case the judgment appealed against ought to be reversed.

'n

K Lord Wm\'sz.m'nALa. These two cases come before your

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:06 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

lordships on appeal from the Exchequer chamber by which

court: a judgment of the court of ‘common pleas was affirmed.

They both involve the same question. The court of common

pleas was unanimous in favor of the plaintiif below. The

court of exchequer chamber, consisting of six learned judges,

and the six learned judges who have given their advice to

your Lordships, have been equally divided. I am of opinion

that the judgment of the court of common pleas was wrong,

and that it ought to be reversed. ~-

' The question is, whether either of the defendants, Cox pr

Wheatcroft, was liable as acceptor of certain bills of exchange,

dated in March, April, and June, 1855, drawn by the plaintiﬂ’

below on the Stanton Iron Company, and accepted by one

James Haywood as per pron that company. And the simple

question will be this, whether Haywood was authorized by

either of the defendants, as a partner in that company, to bind

him by those acceptances.

Haywood must be taken to have been authorized to accept

for them by those who actually carried on business under that

ﬁrm. Were the appellants partners in it? The case will depend

entirely on the construction of the deed of the 13th Novem-ber,

Lord WENSI,EYDALE. These two cases come before your
lordships on appeal from the Exchequer chamber by which
court n judgment of the court of ·common pleas was affirmed.
They both involve the same question. The court of common
pleas was unanimous in favor of the plaintiff below. The
court of exchequer chamber, consisting of six learned judges,
and the six learned judges who have given their advice to
your Lordships, have been equally divided. I am of opinion
that the judgment of the court of common pleas wa.s wmng,
and that it ought to be reversed.
· The question is, whether either of the defendants, Cox ,or
Wheatcroft, was liable as acceptor of ce1·tain bills of exchange,
dated in March, April, and June, 1855, drawn by tbe plaintiff
below on the Stanton Iron Company, and ac~ept<'d by one
James Haywood as per proc that company. And the simple
question will be this, whether Haywood was authorfaed by
either of the defendants, as a partner in that company, to bind
him by those acceptances.
Haywo~d must be taken to have b<>en authorized to accept
for them by those who actually carried on business under that
ftrm. Were the a.ppellants partn<>rs in it? The case will depend
entirely on the constructioh of the deed of the 13tb November,

1\
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1849. There is no other evidence affecting either of them. And

HICKMAN.

83

the question is, whether the subscription of both, as creditors

of- the Smiths, made them partners in the business carried on

by the trustees in the name of the Stanton Iron Company.

Wheatcroft could not be liable in the character of trustee,

for he had ceased to be such before the bills were drawn, and

the plaintiff knew it.

The terms of the deed have been so fully brought before

your lordships, that I do not consider it necessary to state

them at any length. One of the provisions in the deed was

this authority to the trustees to execute all contracts and

instruments in carrying on the business, which would cer-

/
tainly authorize the making or accepting bills of exchange.

The question then is, whether this deed makes the creditors

who sign it partners with the trustees, or, what is really the

same thing, agents, to bind them by acceptances on account

of the business.

The law as to partnership is undoubtedly a branch of the

law of principal and agent; and it would tend to simplify and

make more easy of solution the questions which arise on this
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subject, if this true principle were more constantly kept in

view. Mr. Justice STORY lays it down in the ﬁrst section of

his work on Partnership. He says: “Every partner is an

agent of the partnership, and his rights, powers, duties, and

obligations, are in many respects governed by the same rules

and principles as those of an agent; a partner virtually

embraces the character of both a principal and agent.” Pothier

says: “Contractus societatis non secus ac oontractus mandati."

Pand. lib. 17, tit. 2,'Intr0duction.

A man who allows another to carry on trade, whether in

his own name or not, to buy and sell, and to pay over all the

proﬁts to him, is undoubtedly the principal, and the person

so employed is the agent, and the principal is liable for the

agent’s contracts in the course of his employment. So if two

or more agree that they should carry on a trade, and share

the proﬁts of it, each is a principal, and each is an a.gent for

the other, and each is bound by the other’s contract in carry-

ing on the trade, as much as a single principal would be by

the act of an agent, who was to give the whole of the proﬁts

to his employer Hence it becomes a test of the liability of

{one for the contract of another, that he is to receive the whole

1849. There is no other evidence affecting either of them. And
the question is, whether the subscription of both, as creditors
of· the Smiths, made them partners in the business carried on
by the trustees in the name of the Stanton Iron Company.
Wheatcroft could not be liable in the clmracter of trustee,
for he had ceased to be such before the bills were drawn, and
the plaintiff knew it.
The terms of the deed have been so fully brought before
y<>ur lordships, that I do not consider it necessary to state
them at any length. One of the provisions in the deed was
this authority to the trustees to execute all contracts and
instruments in carrying on the business, which would certainly authorize the making or accepting bills of exchange.
The question then is, whether this deed makes the creditors
who sign it partners with the trustees, or, what is really the
same thing, agents, to bind them by acceptances on account
of the business.
The law as to partnership is undoubtedly a branch of the
law of principal and agent; and it would tend to simplify and
make more easy of BOlntion the questions which arise on this
subject, if this true principle were more constantly kept in
view. Mr. Justice STORY lays it down in the first section of
his work on Partnership. He says: "Every partner is an
agent of the partnership, and his rights, powers, duties, and
obligations, are in many respects governed by the same rules
and principles as those of an agent; a partner virtually
embraces the character of both a principal and agent." Pothier
says: "Cofl.tractus societatis non secus ac contractus mandati."
Pand. lib. 17, tit. 2, 'Introduction.
A man who allows another to carry on trade, whether in
his own name or not, to buy and sell, and to pay over all the
profits to him, is undoubtedly the principal, and the person
eo employed is the agent, and the principal is liable for the
agent's contracts in the course of his employment. So if two
or more agree that they should carry on a trade, and shar..:?
the profits of it, ench is a principal, and each is an agent for
the other, and each is bound by the other's contract in carrying on the trade, as much as a single principal would be by
the act of an agent, who was to give the whole of the profits
~to bis employer. Hence it becomes a test of the liability of
tone for the contract of anotl,ler, that be is to receive the wbold
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‘for a part of the proﬁts arising from that contract by virtue of

the agreement made at the time of the employment. I believe

this is the true principle of partnership liability. Perhaps the

maxim that he who partakes the advantage ought to bear the

loss, often stated in the earlier cases on this subject, is only

the consequence, not the cause, why a man is made liable as

a partner. i

Can we then collect from the trust deed that each of the

subscribing creditors is a partner with the trustees, and by the

mere signature of the deed constitutes them his agents for

carrying on the business on the account of himself and the

rest of the creditors? 1 think not. It is true that by thisdeed

the creditors will gain an advantage by the trustees carrying

on the trade; for, if it is proﬁtable, they may get their debts

paid; but this is not that sharing of proﬁts which constitutes

the relation of principal, agent, and partner. -

If at creditor were to agree with his debtor to give the latter

time to pay his debt till he got money enough out of his trade

to pay it, I think no one‘ could reasonably contend that he
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thereby made him his agent to contract debts in the way of

his trade; nor do I think that it would make any difference

that he stipulated that the debtor should pay the debt out

of the proﬁts of the trade.

' The deed in this case is merely an arrangement by the Smiths

to pay their debts, partly out of the existing funds, and partly

out of the expected proﬁts of their trade; and all of their

effects are placed in the hands of the trustees, as middlemen

between them and their creditors, to effect the object of the

deed, the payment of their debts. These effects are placed

in the hands of the trustees as the property of the Smiths,

to be employed as the deed directs, and to be returned to them

when the trust are satisﬁed. I think it is impossible to say

that the agreement to receive this debt, so secured, partly out

of the existing assets, partly out of the trade, is such a par-

ticipation of proﬁts as to constitute the relation of principal

and agent between the creditors and trustees. The trustees

are certainly liable, because they actually contract by their

undoubted agent; but the creditors are not, because the

trustees are not their agents. The case of Owen vs. Body, 5

{A & E. 28, on which some reliance was placed, is really no

authority for holding that the creditors by subscription became

L __ ._. _.

?or a part of the profits arising from that contract by virtue of
Jthe agreement made at the time of the employment. I believe
this is the true principle of partnership liability. Perhaps the
maxim that he who partakes the advantage ought to bear the
loss, often stated in the earlier cases on this subject, is only
the consequence, not the cause, why a man is made liable as
a partner.
Can we then collect from the trust deed that each of the
subscribin~ creditors 'is a partner with the trustees, and by the
mere signature of the deed constitutes them his agents for
carrying on the busine.ss on the account of himself and the
rest of the creditors? I think not. It is true that by thi_~d
the creditors will gain an advantage by the trustees carrying
on the trade; for, if it is profitable, they may get their debts
paid; but this is not that sharing of profits which constituteat
the relation of principal, agent, and partner. ·
If a creditor were to agree with his debtor to give the latter
time to pay bis debt till he got mouey enough out of his trade
to pay it, I think no one· could reasonably contend that he
thereby made him his agent to contract debts in the way of
his trade; nor do I think that it would make any difference
that he stipulated that the debtor should pay the debt out
of the profits of the trade.
'The deed in this case is merely an arrangement by the Smiths
to pay their debts, partly out of the existing funds, and partly
out of the expected profits of their trade; and all of thefr
effects are placed in the bands of the trustees, as middlemen
between them and their creditors, to effect the object of the
deed, the payment of their debts. These effects are placed
in the hands of the trustees as the property of the Smiths,
to be employed as the deed directs, and to be returned to them
when the trusts are satisfied. I think it is impossible to sa7
that the agreement to receive this debt, so secured, partly out
of the existing assets, partly out of the trade, is such a pat•ticipation of profits as to constitute the relation of principal
and agent between the creditors and trustees. The trustees
are certainly liable, because they actually contract by theh·
undoubted agent; but the creditors are not, because the
(trustees are not their agents. The case of Owen tis. Body, a
J A. & E. 28, on which some reliance was placed, is really no
authority for holding that the creditors by subscription became

""-.....
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actually partners. In the short judgment of Lord Dr-muss,

the expression used is not that the deed imposed such con-

ditions as would have constituted a partnership amongst those

who subscribed it, but as might have had the effect, which is

a much more doubtful expression. It was quite enough for

the decision of that case, that the subscription exposed them

to the peril of being considered partners, of which peril the

opinions of a majority of the judges leave no doubt; and that

prevented the deed from being a fair deed, and good again-st

creditors. So did the provision that the effects which ought

to have been divided equally amongst the creditors, should

be put in peril by being employed in trade.

.The case of J ancs vs. Whitbrearl-, 20 Law J., N. S., C. P. 217,

which was distinguished as authorizing a trader to wind up,

can hardly be supported on the ground of that distinction. It

exposed the creditors signing to perils, though not in the

same degree.

The case of Bond cs. Pittard, 3 M. & W. 357, cited on the

part of the plaintiff, turned entirely upon the special circum-
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stances, it being perfectly olear that both the two attorneys,

of whom the plaintiff was assignee, were the parties with

whom the contract was made, independent of the circumstance

of a payment of ﬁxed sums being made to one out of the

proﬁts. It was not that fact that was considered to make them

partners; it was not necessary to decide that point.

I, therefore, advise your lordships to reverse the judgment.

Cnourron and W1r.Lnms, J. J., gave opinions concurring

with BLACKBURN, J., in holding the defendants liable.

CHANNELL, B., YVIGHTMAN, J ., Ponnocx, Ch. B., Lord Chan-

cellor Caurnnnn, Lord Bnouonam and Lord Cnmnmsvonn gave

opinions holding the defendants not liable.

Judgment reversed.

Norm: See Mechanfs Elem. of Partn., §§ 58, 6?.

a<·tually partners. In the short judgment of Lord DENMAN,
the expression used is not that the deed imposed such conditions as would have constituted a partnership amongst those
who subscribed it, but as might have had the effect, which is
a much more doubtful expression. It was quite enough for
the decision of that case, that the subsc1iption exposed them
to the peril of be-ing considered partners, of which peril the
opinions of a majority of the judges leave no doubt; and that
prevented the deed from being a fair deed, and good against
creditors. So did the provision that the effects which ought
to have been divided equally amongst the creditors, should
be put in peril by be~ng employed in trade.
,The case of Janes t:s. Wllitbre.a<l, 20 Law J., N. S., C. P. 217,
which was distinguished as authorizing a trader to wind up,
can hardly be supported on the ground of that distinction. It
exposed the creditors signing to perils, though not in the
l1aJil e degree.
The ease of Bond vs. Pittard, 3 M. & W. 357, cited on the
pnrt of the plaintiff, turned entirely upon the special circumstances, it being perfectly clear that both the two attorney..,
of whom the plaintiff was assignee, were the parties with
whom the contract was mo.de, independent of the circumstance
of a payment of fixed sums being made to one out of the
profits. It was not that fact that was considered to make them
partners; it was not necessary to decide that point.
I, therefore, advise your lordships to reverse the judgment.
CROMPTON and -n'n,LIAMS, J. J., gave opinions concurring
with BLACKnunN, .J., in holding the defendants liable.
CHANNELL, B., "\VIGHTMAN, J., POLLOCK, Ch. B., Lord Chancellor CAMPBELL, Lord BnoUGHAM and Lord CHELMSFORD gave
opinions holding the defendants not liable.
Judgment reversed.
Nar.: See Mecbem'a Elem. of Partn., §§ 58, ~
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Supreme Court of Michigan, 1881.

45 Mlch., 18s, 40 Am. Rep. 465, 7 N. W. Rep. 785.

Assumrsrr for goods sold and delivered. Defendant brings

BEECHER vs. BUSH.

error. The opinion states the facts.

H. M. Chem;-er, John Atkinson and J. P. Whittcmore, for

defendant. '

Supreme Cot1rt of Michigan, 1881.

W. B. Jackson and C. I. Walker, for plaintiff.

COOLEY, J. The purpose of the action in the court below

was to charge Beecher as partner with Williams for a bill of

4fi Mich., 188, 40 Am. Rep. 465, 7 N. W. Rep.

7~

supplies purchased for the Biddle House in Detroit. Thefacts

are all found by special verdict, and are few and simple.

Beecher was owner of the Biddle House, and Williams pro-

for goods sold and delivered.
error. The opinion states the facts.
AssUMPSIT

Defendant brings

posed in writing to “hire the use” of it from day to day, and

open and keep it as a hotel. Beecher accepted his proposals

and Williams went into the house and began business, and in

the course of the business made this purchase. The proposals

H. M. Cheever, John Atlcinson and J. P. Whittemore, for
defendant

are set out in full in the special verdict.

The question is whether by accepting the proposals Beecher

W. B. Jackson and 0. I. Walker, for plaintiff.

made himself a partner with \Villiams in the hotel business;
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and this is to be determined on the face of the writing itself.

It is conceded that Beecher was never held out to the public

as a partner, and that the bill of supplies was purchased on

the sole credit of Williams and charged to him on the books of

the plantiffs below. The case, therefore, is in no way embar-

rassed by any questions of estoppel, for Beecher has done

nothing and suffered nothing to be done which can preclude

him from standing upon his exact legal rights as the contract

ﬁxed them.

Nor do we understand it to be claimed that the parties

intended to form a partnership in the hotel business, or that

they supposed they had done so, or that either has ever

claimed as against the other the rights of a partner. It is per-

fectly clear that many things which are commonly incident to

:1 partnership these parties meant should be wholly excluded

from their arrangement. Some of these were of primary

CoOl,EY, J. The purpose of the action in the court below
was to charge Beecher as partner with \Villiams for a bill of
supplies purchased for the Biddle Romie in Detroit. The facts
are all found by special verdict, and are few and simple.
Beecher was owner of the lliddle House, and Williams pro·
posed in writing to "hire the use" of it from day to day, and
open and keep it as a hotel. Beecher accepted his proposals
and \Yilliams went into the house and began business, and in
the course of the business made this purchase. The proposals
are set out in full in the special verdict.
The question is whether by accepting the proposals Beecher
made himself a partner with \Villiams in the hotel business;
and this is to be determined on the face of the writing itself.
It is conceded that Beecher was never held out to the public
as a partner, and that the bill of supplies was purchased on
the sole credit of Williams and charged to him on the books of
the plantiffs below. The case, therefoI"e, is in no way embarrassed by any questions of estoppel, for Rwrher has done>
nothing and suffered nothing to be done which can precludP
him from standing upon bis exact legal rights as the contrnct
:fixed them.
Nor do we understand it to be claimed that the parties
intended to form a partm~rship in the hotel business, or that
they supposed thc:>y had done so, or that either has ever
claimed as against the other the rig·hfa of a partner. It is perfc>ctly clear that man.r things which are commonly incident to
a partnership these parties nwant should be wholly excludell
from their arrangement. Some of these were of prima1-y
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importance. It is plain, for example, that Beecher did not

81

understand that his credit was to be in any way involved in

the business, or that he was to have any interest in the supplies

that should be bought, or any privilege to decide upon them, or

any legal control whatever until proceeds were to be divided,

or any liability to losses if losses were suffered. These are

among the most common incidents to a partnership; and while

some of them, and possibly all of them, may not be necessary

incidents, yet the abence of all is very conclusive that the

parties had no purpose whatever to form a partnership, or to

give to each other the rights and powers, and subject each

other to the obligations of partners. In general this should be

conclusive. If parties intend no partnership the courts should

give eﬂ’ect to their intent, unless omebody has been deceived

by their acting or assuming to act as partners; and any such

case must stand upon its peculiar facts, and upon special

equities.

It is nevertheless possible for parties to intend no partner-

ship and yet to form one. If they agree upon an arrangement.

which is a partnership in fact, it is of no importance that they
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call it something else, or that they even expressly declare that

they are not to be partners. The law must declare what is the

legal import of their agreements, and names go for nothing

when the substance of the arrangement shows them to be

inapplicable. But every doubtful case must be solved in favor

of their intent; otherwise we should “carry the doctrine of con-

structive partnership so far as to render it a trap to the

unwaryz” KENT, C. J., in Post vs. Kimberly, 9 Johns. (N. Y.)

470, 504.

We have then a case in which the party it is sought to

charge has not held himself out, or suﬂ"ered himself to be held

out as a partner either to the public at large or to the plaintiff,

and has not intended to form that relation. T He is not, there-

fore, a. partner by estoppel nor by intent; and if he is one at

all, it must be by construction of law. _

What then are the indicia of partnership in this case; the

marks which force that construction upon the court irrespect-

ive of the intent of the parties; that in fact control their intent.

and give to the parties bringing suit rights which they were

not aware of when they sold the supplies?

In the elaborate and able brief which has been presented

/

/

Importance. It is plain, for example, that Beecher did not
understand that his credit was to be in any way involved in
the business, or that he was to have any interest in the supplies
that should be bought, or any privilege to decide upon them, or
any legal control whatever until proceeds were to be divided,
or any liability to losses if losses were suffered. These are
among the most common incidents to a partnership; and while
some of them~ and possibly all pf them, may not be necessary
incidents, yet the absence of all is very conclusive that the
parties had no purpose whatever to form a partnership, or to
give to each other the rights and powers, and subject each
other to the obligations of partners. In general this should be
conclusive. If parties intend no partnership the courts should
give effect to their intent, unless somebody bas been deceived
by their acting or assuming to act as partners; and any such
case must stand upon its pecuJiar facts, and upon special
equities.
It is nevertheless possible for parties to intend no partner·
ship and yet to form one. 1f they agree upon an arrangement
which is a partnership in fact, it is of no importance that they
call it something else, or that they even expressly declare thnt
they are not to be partners. The law must declare what is the
legal import of their agreements, and names go for nothing
when the substance of the arrangement shows them to be
inapplicable. But every doubtful case must be solved in favor
of their intent; otherwise we should "carry the doctrine of con·
strnctive partnership so far as to render it a trap to the
unwary:i' KENT, C. J., in Post vs. Kimberly, 9 Johns. (N. Y.)
470, 504.

We have then a ca.se in which the party it is sought to
charge bas not held himself out, or suffered himself to be held
out as a partner either to the public at large or to the plaintiff,
and has not intended to form that relation. He is not, there·
fore, a partner by estoppel nor by intent; and if he is one at
all, it must be by construction of law.
What then are the indida of partnership in this case; thP.
marks which foree that construction upon the court irrespective of the intent of the parties; that in fact control their intent,
and give to the parties bringing suit rights which they wer 1 ~
not aware of when they sold the supplies?
In the elaborate and able brief which has been presented
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in behalf of the defendants in error, it is conceded that the

fact that Beecher was to receive each day a sum “equal to

one-third of the gross receipts and gross earnings” for the

day would not necessa.rily make him a partner. What is

claimed is that the fact is “cogent evidence” that Beecher

was to participate in the results of the business in a manner

that indicated he was a principal in it, and was not receiving

compensation for the use of property merely. The view of

the law here suggested is undoubtedly correct. There may

_be a participation in the gross returns that would make the

receiver a partner, and there may be one that would not. The

quetion is in what capacity i participation had. Gross returns

are not proﬁts, and may be large when there are no proﬁts,

but it cannot be predicated of either gross returns or proﬁts

that the right to participate is conclusive evidence of partner-

ship. This is settled law both in England and in this country

at this time, as is fully shown by the authorities cited for the

defendants in error. It was recognized in Hinman vs. Littcll,

23 Mich. 484; and in New York, where the doctrine that par-

ticipation in proﬁts proves partnership has been adhered to
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most closely, it is admitted there are exceptions: Eager vs.

Crawford, 76 N. Y. 97.

But we quite agree with counsel for defendants in error that

no case ought to turn upon the unimportant and mereverbal

distinction between the statement in the papers that Beecher

was to h-ave a sum “equal to” one-third of the gross receipts

and gross earnings, and a statement that he was to have one-

third of these receipts and earnings. It is perfectly manifest

it was intended he should have one-third of them; that they

should be apportioned to him regularly and daily, and not that

Williams was to appropriate the whole and pay a sum “equal

to” Beecher’s proportion when it should be convenient. VVe

can conceive of cases where the difference in phraseology

might be important, because it might give some insight into

the real intent and purpose of the parties, and throw light

upon the question wheth-er that which was to be received

was to be received’ as partner or only by way of compensa-

tion for something supplied to the other, but the intent in this

ease is too manifest to be put aside by any mere ingenuity in

the use of words: Loomis vs. Marshall, 12 Conn. 69, 79, 30 Am.

Dec. 596.

I-1

in behalf of the defendants in error, it is conceded that the
fa_ct that Beecher was to receive each day a sum "equal to
one-third of the gross receipts and gross earnings" for the
day would not necessa.rily make him a partner. What is
claimed is thnt the fact is "cogent evidence" that Beecher
was to participate in the results of the business in a manner
that indicated he was a principal in it, and was riot receiving
compensation for the use of property merely. The view of
the law here suggested is undoubtedly correct. There may
,be a participation in the gro$8 returns that would make the
receiver a partner, and there may be one that would not. The
question is in what capacity is participation bad. Gross returns
are not profits, and may be large when there are no profits,
but it cannot be predicated of either gross returns or profits
that the right to participate is conclusive evidence of partner&hip. i'his is settled law both in England and in this country
at this time, as is fully shown by the authorities cited .for the
defendants in error. It was recognized in Hin.man vs. Littell,
23 Mich. 484; and in New York, where the doctrine that participation in profits proves partnership has been adhered to
most closely, it is admitted there are exceptions: Eager vs.
Crawford, 76 N. Y. 97.
But we quite agree with counsel for defendants in error that
no case ought to turn upon the unimportant and mere. verbal
distinction between the statement in the papers that Beecher
was to have a sum "equal to" one-third of the gross receipts
and gross earnings, and a sta.tement that he was to have onethird of these receipts and earnings. It is perfectly manifest
it was intended be should have one-third of them; that they
should be apportioned to him regularly and daily, and not that
Williams was to appropriate the whole and pay a sum "equal
to" Beecher's proportion when it should be convenient. "\\r~
can conceive of cases where the difference in phraseology
might be important, because it might give some insight into
the real intent and purpose of the parties, and throw light
upon the questi<:m whether that which was to be ~eceived
was to be received as· partner or only by way of compensation for something supplied to the other, but the intent in this
eue is too manifest to be put aside by any mere ingenuity in
the use of words: Loomis vs. MMB1uJ.lZ, 12 Conn. 69, 79, 30 Am.

Dee. 596.
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ln Goa: vs. Hickman, 8 H. L. Cas. 268. 306 (ante P. 70), Lord

89

CRANWORTH stated very clearly his views of what should be

the test of partnership. “It is often said,” he says, “that the

test, or one of the tests whether a person not ostensibly a part-

ln Goa: ·vs. Hickman., 8 H. L. Cas. 2G8. 30G (ante p. 70), Lord
stated very clearly his views of what should be
the test of partnership. "It is often said," he says, "that th~
test, or one of the tests whether a person not ostensibly a partis nevertheless in contemplation of law a partner, is
whether he is entitled to participate in the profits. This, no
doubt, is in general a sufficiently accurate test; for a right to
participate in profits affords cogent, often conclusive evidenee,
that the trade in which the profits have been ID.(lde was carried on in part for or on behalf of the person setting up such
a claim. But the real ground of the liability is that the trade
bad been carlied on by persons acti.ng on his behqlf. When
that is the case, he is liable on the trade obligations, and
entitled to its profits, or to a sha,r e of them. It is not strictly
correct to say that his iight to s9are in the profits makes him
liable to the debts of the trade. l The correct mode of stating
the proposition is to say that the same thing which entitles
him to the one makes hini liable to the other) namely, the
faet that the trade has been carried on in his behalf-i. e., that
be stood in the relation of principal toward the persons acting ostensibly as the traders, by whom the liabilities have been
incurred, and under whose management the profits have been
made."/ There is something understanda1b le by the common
mind in this test; there is nothing artificial or arbitrary about
it; it falls in with reason and enables every man to know when
he makes his business arrangements whether he runs the risk
of extraordinary lia1bilities oontracted ·without bis consent or
approval.
It is said, and we believe justly, in Bullen tJS. Sharp, L. R. 1
C. B. 86, that the decision in Goa: t:s. Hickma.n brought back
the law of England to what it should be, and :Mr. Baron BRAMWELL, referring to what was declared to be law in Waugh t's.
Garver, 2 H. Bl. 235, 2 Smith's Lead. Cases, 9th Amer. ed. 1178,
(ante, p. 67) expressed the hope "that this notion is overruled,''
adding that it is "one which I believe has caused more injustice
and mischief than any bad law in our books:" p. 128. It is
certainly overruled very conclusively in Great Britain: Kilshaw
tJ3. Ju~a, 3 B. & S. 847, 113 Eng. Com.L. 846; Shaw va. Gault, 16
. Irish C. L. n. 357; Holme vs. Hammond, L. R. 7 Exch. 218; E:c
parte Delhasse, 7 Ch. Div. 511. And though in New York, the
eonrts, hampered BOmewhat by early cases, have not felt themCRA.NWORTH

ner, is nevertheless in contemplation of law a partner, is

whether he is entitled to participate in the proﬁts. This, no

doubt, is in general a sufficiently accurate test; for a right to

participate in proﬁts affords cogent, often conclusive evidence,

that the trade in which the proﬁts have been made was car-

ried on in part for or on behalf of the person setting up such

a claim. But the real ground of the liability is that the trade

had been ‘carried on by persons acting on his behalf. When

that is the case, he is liable on the trade obligations, and

entitled t-0 its proﬁts, or to a share of them. It is not strictly

correct to say that his right to s are in the proﬁts makes him

liable to the debts of the trade. %The correct mode of stating

the proposition is to say that the same thing which entitles

him to the one makes him liable to the other) namely, the

fact that the trade has been carried on in his behalf—~i. e., that

he stood in the relation of principal toward the persons act-
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ing ostensibly as the traders, by whom the liabilities have been

incurred, and under whose management the proﬁts have been

made”) There is something understandable by the common

In-ind in this test; there is nothing artiﬁcial or arbitrary about

it; it falls in with reason and enables every man to know when

he makes his business arrangements whether he runs the risk

of extraordinary liabilities contracted'without his consent or

approval.

It is said, and we believe justly, in Bnllen vs. Sharp, L. R. 1

0. B. 86, that the decision in Goa: cs. Hickman brought back

the law of England to what it should be, and Mr. Baron Bram-

WELL, referring to what was declared to be law in Waugh vs.

Ga/rver, 2 H. Bl. 235, 2 Smith’s Lead. Cases, 9th Amer. ed. 1178,

(ante, p. 67) expressed the hope “that this notion is overruled,”

adding that it is “one which I believe has caused more injustice

and mischief than any bad law in our books:” p. 128. It is

certainly overruled very conclusively in Great Britain: Kilshaw

vs. Juices, 3 B. & S. 847, 113 Eng. Com.L. 846; Shaw vs. Gault, 16

Irish C. L. R. 357; Holmc vs. Hammond, L. R. 7 Exch. 218; E1:

parte Delhasse, 7 oh. Div. 511. And though in New York, the

courts, hampered somewhat by early cases, have not felt them-
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selves at liberty to adopt and follow the decision in Cow vs.

Hickman to the full extent, it would be easy to show that the

American authorities in the main are in harmony with it.

Indeed, that is very well shown in Eastman vs. Clark, 53 N. H.

276, 16 Am. Rep. 192, where the authorities are collated. It

must be admitted, however, that the attempts at an application

of the test to the complicated facts of particular cases have not

been productive of harmonious results. A few cases may be

mentioned which, in their facts, have a resemblance, more or

less strong, to the one before us.

Champion vs. Bostwick, 18 VVend. 175, 31 Am. Dec. 376, was

a case where parties who were severally owners of horses and

stages on diﬁerent parts of one stage line made an arrange-

ment that the fares received by both should be divided between

them in proportions agreed upon. This was held to constitute

them partners, so that a third person injured by the careless-

ness of a driver employed by one might bring suit for the neg-

ligence of aill. But in the somewhat similar case of Eastman

vs. Clark, 53 N. H. 276, 16 Am. Rep. 192, the conclusion of part-

nership or no partnership, it was said, must be drawn as one
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of fact. “The real and ultimate question,” says SMITH, J . (p.

289), “in all cases like the present, is one of agency. Did the

person sought to be charged stand in the relation of principal

to the person contracting the debt? Participation in the proﬁts

is not decisive of that question, ‘except so far as it is evidence

of the relation of principal and agent between the persons "ak-

ing the proﬁts and those actually carrying on the business.’

Wliether such relation existed is a question of fact. ‘ ‘ "

There is no sound foundation for an arbitrary rule of law

requiring courts or juries to regard participation in the proﬁts

as a decisive test which will, in all instances, necessitate the

conclusion that the participator is liable for the debts.”

In Farmers’ Ins. Co. vs. Ross, 29 Ohio St. 429, it appeared

that by arrangement one party furnished the ground and the

material for making brick, and also the fuel, and anotherwas

at the expense of burning the brick. The brick were then to

be divided, the former reoei-ving one-fourth and the latter three-

fourths, and the latter was also to pay the former ten dollars

on each one hundred thousand bricks. This was held to create

a partnership, and Musicr vs. Trumpbour, 5 Wend. 274, and

Flveritt vs. Chapman, 6 Conn. 347, were relied upon as

authority. i

selves at liberty to adopt and follow the decision in Oo:D "'·
Hickman to the full extent, it would be easy to show that the
American authorities in the main are in harmony with it.
Indeed, that is very well shown in Eastman t;B. Clark, 53 N. H.
276, 16 Am. Rep. 192, where the authorities are collated. It
must be admitted, however, that the attempts-at an application
of the test to the complicated fa~ts of particular cases have not
been productive of harmonious results. A few cases may be
mentioned which, in their facts, have a resemblance, more or
less strong, to the one before us.
Champion vs. Bostwick, 18 Wend. 175, 31 Am. Dec. 376, was
a case where parties who were severally owners of horses and
stages on different parts of one stage line made an arrangement that the fares received by both should be divided between
them in proportions agreed upon. This was held to constitute
them partners, so that a third person injured by the carelessness of a driver employed by one might bring suit for the negligence of aJI. But in the somewhat similar case of Eastman
vs. Clark, 53 N. H. 276, 16 Am. Rep. 192, the conclusion of partnership or no partnership, it was said, must be drawn as one
of fact. "The real and ultimate question," says SMITH, J. (p.
289), "in all cases like the present, is one of agency. Did the
person sought to be charged stand in the relation of principal
to the person contracting the debt? Participation in the profits
is not decisive of that question, 'except so far as it is evidence
of the relation of principal and agent between the persons taking the profits and those actually carrying on the business.'
Whether such relation existed is a question of fact. • • •
There is no sound foundation for an arbitrary rule of law
requiring courts or juries to regard participation in the profits
as a decisive test which will, in all instances, necessitate the
conclusion that the participator is liable for the debts."
In Farmers' Ins. Co. vs. Ross, 29 Ohio St. 429, it appeared
that by arrangement one party furnished the ground and the
material for making brick, and also the fuel, and another .was
nt the expense of burning the brick. The brick were then to
b:> divided, the former recei-ving one-fourth and the latter tbreefourths, and the latter was also to pay the former ten dollars
on each one hundred thousand bricks. This was held to create
a partnership, and Musier vs. Trumpbour, 5 Wend. 274, and
E1;critt vs. Oltapman., 6 Conn. 347, were relied upon as
nnthority.
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The New York cases might support this decision, but the
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case of Loomis vs. Marshall, 12 Conn. 69, 30 Am. Dec. 596, can

hardly be considered in accord with it. The facts were these:

B had a cloth factory. A agreed with him to furnish a full

supply of wool for two years, B to devote the factory for two

years exclusively to manufacturing and the net proceeds, after

deducting the incidental expenses and costs of sale, were to be

divided in the proportion of 55 per centum to A and 45 per

centum to B, and the cost of manufacture was to be shared

in like proportion. This was held no partnership. Says Hum‘-

INGTON, J.: “This comm-unity of proﬁt is the test to deter»

mine whether the contract be one of partnership; and to con-

stitute it a partner must not only share in the proﬁts, but

share in them as a principal; for the rule is now well estab-

lished that a party who stipulates to receive a sum of money

in proportion to a. given quantum of the proﬁts, as a reward

for his labor, is not chargeable as a partner.” And of the share

set off to B he says it “is not expressed in terms to be for such

compensation; but this is its legal meaning :” pp. 77, 79. Moore

vs. Smith, 19 Ala. 774; Bowman vs. Bailey, 10 Vt. 170, and Price

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:06 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

vs. Alexander, 2 Greene (Ia.), 427, 52 Am. Dec. 526, may be

referred to for similar views.-

One of Chief Justice G11-:so.\:’s short but very lucid opinions

is in point here. Between Bronson, a manufacturer, and Dun-

ham, a country merchant, there was an agreement that the

former should furnish wooden handles made to order to the

latter, at a tariff of prices to be paid out of the store, on the

proceeds of the handles; Bronson ﬁnding the labor and stuﬁ,

and receiving a further compensation for skill and the rent of

the torehouse, in the form of a commission of ﬁfty per centum

on the net proﬁts of the whole. It was sought to charge Dun-

ham as a partner with Bronson for the price of raw material

the latter had bought. Upon these facts it is said: “Now, it

has been so often and so invariably ruled in England and

America that a commission on proﬁts is not such an interest in

theconcern as constitutes partnership that the point is at rest.

¥Vhat staggers the mind in this instance is the apparent shal-

lowness of the distinction when it is considered that a commis-

sion of ﬁfty per cent is no more nor less than an equal division

of the proﬁts; but it must not be forgotten that the distinction

is an arbitrary one, resting on authority, not principle; and

'l'he New York cases might support this decision, but the
case of Loomis vs. Marshall, 12 Conn. 69, 30 Am. Dec. 596, ~an
bardly be oonsidered in accord with it. The facts were these:
B had a cloth factory. A agreed with him to furnish a full
supply of wool for two years, B to devote the factory for twet
years exclusively to manufacturing and the net proceeds, after
deducting the incidental expenses and costs of sale, were to be
divided in the proportion of 55 per centum to A and 45 per
centum to B, and the cost of manufacture was to be shared
in like proportion. This was held no partnership. Says Hmn··
INGToN, J.: "This community of profit is the test to determine whether the contract be one of partnership; and to constitute it a partner must not only share in the profits, but
share in them as a principal; for the rule is now well established that a party who stipulates to receive a sum of money
in proportion to a given quantum of the profits, as a reward
for his labor, is not chargeable as a partner." And of the share
set oft' to B he says it "is not expressed in terms to be for such
compensation; but this is its legal meaning:" pp. 77, 79. Moore
vB. Smith, 19 Ala. 774; Bowman vs. Bailey, 10 Vt. 170, and Price
VB. Alexander, 2 Greene (Ia.), 427, 52 Am. Dec. 526, may be
referred to for similar views.,
One of Chief Justice GrnsoN's short but very lucid opinions
is in point here. Between Bronson, a manufacturer, and Dunham, a country merchant: there was an agreement that the
former should furnish wooden handles made to order to the
latter, at a tariff of prices to be paid out of the store, on the
proceeds of the handles; Bronson finding the labor and stuff,
and receiving a further compensation for skill and the rent of
the storehouse, in the form of a commission of fifty per centum
on the net profits of the whole. It was sought to charge Dunham as a partner with Bronson for the price of raw material
the latter had bought. Upon these factR it is said: "Now, it
has been so often and so invariably ruled in England awl
America that a commission on profits is not such an interest in
the concern as constitutes partnership that the point is at rest.
\Vhat staggers the mind in this instance is the apparent shal·
lowness of the distinction when it is considered that a commisNion of fifty per cent is no more nor less than an equal division
of the profits; but it must not be forgotten that the distinction
is an arbitra.r y one, resting on nutbority, not principle; and
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that, whatever be the proportion, the relation produced by a

compensation in the form of a commission is in every instance

the same. But by the terms of the contract Bronson and not

Dunham was to procure and pay for the stud; and they were

not to be partners in that part of the business. This provision,

I admit, would be inoperative against strangers, if the parties

had held themselves out to the public as partners, both in buy-

ing and selling; but assuming for the moment that there was

indeed a partnership in the handles when furnished, and in the

store when stocked with goods, yet it is to be borne in mind

that the handles, as well as the store goods, were to be put into

the concern as separate contributions to the joint stock; and

that, as the stuff for the handles was to be procured by Bron-

son it was consequently to be paid for by him, just as the store

goods were to be procured and paid for by 1)unham, having

been purchased on separate account. There may be a partner-

ship for selling and not for buying; or for buying and not for

selling; or for both buying and selling_,which is the most usual:

as if several put separate quantities of wheat into a common

stock to be ground into flour and sold on joint account; or
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agree to buy jointly and divide the article when bought; or

agree to buy and sell on joint account. In the ﬁrt case each

would be liable for his own purchases only; but in the second

and third cases, each would be liable for the whole. Now if

there were any partnership in this instance it would be of the

ﬁrst class; and in any view of the case the defendant would not

be liable:” Dunham vs. Rogers, 1 Pa. St. 255, 262.

Not dissimilar to this is the case of Denny vs. Cabot, 6 Met.

82, which was also a case in which one party supplied the raw

materal and another manufactured it, and was to receive one-

third part of the net proﬁts. This proportion, it was found,

was to be received by the manufacturer only as a compensation

for his labor and services; and it was held perfectly competent

to provide for making compensation by such a standard with-

out constituting a partnership. Perrinc vs. H ankinson, 11 N. J.

181, is relied upon as authority, among other cases. The same

doctrine was reiterated in Holmes vs. Old Colony R. R. Co., 5

Gray 58; Bradley vs. White. 10 Met. 303, 43 Am. Dec. 435; and

by DAY, J.., in a careful opinion in Harvey vs. Childs, 28 Ohio

Ht. 319 (post, p. 97) already referred to.

It is needless to cite other cases. 'l‘he_v cannot all be recon-

that, whatever be the. proportion, the relation produced by a
compensation in the form of a commission is in every instauce
the same. But by the terms of the contract Bronson and not
Dunham was to ·procure and pay for the stuff; and they were
not to be partners in that part of the busineHs. This provision,
I admit, would be inoperative against strange1"S, if the parti~·s .
hn.d held themselves out to the public as partners, both in bu.r-.
ing and selling; but assuming for the moment that there was
indeed a partnership in the handles when furnished, and in tli•~
store when stocked with goods, yet it is to be borne in mind
that the handles, as well as the store goods, were to be put into
the concern as E\fparate contributions to the joint stock; and
that, as the stuff for the handles was to be procUI"ed by Bron&t>n it was consequently to be paid for by him, just as the store
goods were to be procured aild paid for by Dunham, having \
been purchasea on separate account. '!'here may be a partnc.•r·
ship for selling and not for buying; or for buying and not for
selling; or for both buying and selling, which is the most usuul:
as if seve1·al put separate quantities of wheat into a common
stock to be ground into flour and sold on joint account; or
agree to buy jointly and divide the article when bought; 01·
agree to buy and sell on joint account. In the first case each
would be liable for bis own purchases only; but in the second
and third cases, each would be liable for the whole. Now if
there were any partl!ership in this instance it would be of the
ftrst class; and in any view of the case the defendant wouJd not
be liable:" Dunham vs. Rogers, 1 fa. St. 255, 262.
Not i:lissimilar to this is the case of Denny vs. Cabot, 6 Met.
82, which was a1so a case in which one party suppJied the raw
materal and another manufactured it, and was to receiYe onethird part of the net profits. This proportion, it wa.s found,
was to be receivffi by the manufacturer only as a compensation
for his labor and services; and it was held perfectly competent
to provide for making compensation by such a standard withcmt constitutinfl a partnership. Perrine vs. Hankinson, 11 N ..J.
181, is relied upon as authority, among other cases. The same
doctrine was reiterated in Holmes vs. Old Colony R. R. Co., 0
Gray 58; Bradley/ vs. White, 10 Met. 303, 43 Am. D<'~. 435; and
by DAY, J .. , in a careful opinion in Harvey vs. Oltilds, 28 Ohio
St. 319 (post, p. 97) already ref erred to.
It is needles~ to dtf' Other c·nsf's. 1'h<>y cnnnot all be recon-
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ever took hold of the judicial mind that the question of part

nership or no partnership was to be settled by arbitrary tests

ciled, but enough are cited to show that in so far as the notion‘\

it was erroneous and mischievous, and the proper corrective

had been applied. Except when one allows the public or indi-

vidual dealers to be deceived by the appearances of partner-

ship when none exist, he is never to be charged as a partner l

unless by contract and with intent he has formed a relation

in which the elements of partnership are to be found. And

what are these? At the very least the following: Community

of interest in some lawful commerce or business, for the con-

duct of which the parties are mutually principals of and agents

for each other, with general powers within the scope of the

business, which powers, however, by agreement between the

parties themselves, may he restricted at option, to the extent

even of making one the sole agent of the other and of the

business.

In this case we have the lawful commerce or business,

namely, the keeping of the hotel. We have also in some sense

a community of interest in the proceeds of the business, though

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:06 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

these are so divided that all the proﬁts and all the losses are to

be received and home by one only. But where in the mutual

arrangement does it appear that either of the parties clothed

the other with an agency to act on his behalf in this business?

We speak now of intent merely, and not of any arbitrary impli-

cation of intent which the law, according to some authorities,

may raise irrespective of and perhaps contrary to the intent.

Could Beecher buy for the business a dollar’s worth of provi-

sions? Could he hire a porter or a waiter? Could he discharge

one? Could he say the house shall be kept for fastidious

guests exclusively and charges made in proportion to what they

demand, or on the other hand that the tables shall be plain. and

cheap so as to attract a greater number? Could he persist in

lighting with gas if \Villiams chose something different, or

reject oil if Williams saw fit to use it? Was a servant in the

rhouse at his beck or disposal, or could he turn off a guest that

WVilliams saw ﬁt to receive, or receive one that Williams

.1-ejected as unﬁt? In short, what one act might he do or

authority exercise which properly pertains to the business of

keeping hotel, except merely the supervision of accounts, and

this for the purpose of accounting only? And how could he be

ciled, but enough are cited to show that in so far as the notion~
ever took hold of the judicial mind that the qne.stion of part
nership or no partnership was to be settled by arbitrary tests
it was erroneous and mischievous, and the proper corrective ·
had been applied. Except when one allows the public or indi- )
vidual dealers to be deceived by the appearances of partner- 1
ship when none exist, he is never to be charged as a partner \
unless by contract and with intent he has formed a relation ;
in which the elements of partnership are to be found. And ·.
what are these? At the very least the following: Community
of interest in some lawful commerce or business, for the conduct of which the parties are mutually principals of and agents
for each other, with general powers within the scope of the
business, which powers, however, by agreement between the ,
parties themselves, may be restricted at option, to the extent ·
even of making one the sole agent of the other and of the ·
business.
In this case we have the lawful commerce or business,
namely, the kPPping of the hotel. We have also in some sense
a community of interest in the proceeds of the business, though
these are so divided that all the profits and all the losses are to
be receh·ed and borne by om• only. But where in the mutual
arrangement does it appear that either of the parties clothed
.:the other with an agency to net on his behalf in this business?
We speak now of intent merely, and not of nny arbitrary implication of intent which thP law, according to some authoritieii,
may raise irrespective of and perhaps contrary to the intent.
Could Beecher buy for thf> business a dollar's worth of provisions? Could he hire a portPr or a waiter'? Could he discharge~
one? Could hf> say thP house shall be kept for fastidioue
gursts exclusively and charges made in proportion to what they
demand, or on the other hand that the tables shall be plain and
cheap so as to attract n greater number? Could he persist in
lighting with gas if 'Villiams chose somPthing different, or
eject oil if "Willtams saw fit to use it? Was a servant in the
ousP at his beck or disposal, or could he turn off a guest that
'\Villiams saw fit to receive, or receive one that Williams
. l'ejected as unfit? In short. what one act might he do or
;authority exercise which properly pertains to the business of
keeping hotel, except merely the supervision of accounts, and
! this for the purpose of accounting only? And how could he be

l
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principal in a business over which he had absolutely no con-

trol? Nor must we forget that this is not a case in which

powers which might otherwise be supposed to exist are taken

away or excluded by express stipulation; but they are powers

which it is plain from their contract the parties did not suppose

would exist, and, therefore, have not deemed it necessary to

exclude.

' On the other hand, what single act are we warranted in

inferring the parties understood Williams was to do for, and

as the agent of, Beecher? Not to furnish supplies surely, for

these it was expressly agreed should be furnished by \Villiams

and paid for daily. Not to contract debts for water and gas

bills and other running expenses, for by the agreement there

were to be no such debts. Nor was this an agreement merely

that expenses incurred for both were to be met without the use

of credit, but it was expressly provided that they were to be the

expenses of one party only, and to be met by him from his own

nieans. There was to be no employment of credit, but it was

the credit of Williams alone that was in the minds of the

parties.
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It is diﬁcult to understand how the element of agency could

be more perfectly eliminated from their arrangements than it

actually was. Beecher furnished the use of the hotel and a

clerk to supervise the accounts, and received for so doing onc-

third the gross returns.‘ It was not understood that he was

to intermeddle in any way with the conduct of the business

so long as Williams adhered to the terms of his contract. If

the business was managed badly Beecher might be a loser, but

how could he help himself? He had reserved no right to cor-

rect the mistakes of \Villiams, supply his deﬁciencies, or over-

rule his judgments. He did, indeed, agree to take and account

for whatever furniture should be brought into the house by

Williams, but the bringing any in was voluntary and so far

was Beecher from undertaking to pay to the sellers the pur-

chase price, that on the contrary the value was to be offset

against the deterioration of that which Beecher supplied; and

it was quite possible that, as between himself and Williams,

there might be nothing to pay. And while Williams was not

compellable to put any in, Beecher, on the other hand, had no

authority to put any in at the cost of Williams.

It is plain, therefore, that if there is any agency in this case

principal in a business over which he had absolutely no control? Nor must we forget that this is not a case in which
powers which might otherwise be supposed to exist are taken
away or excluded by exprt'SS stipulation; but they are powers
which it is plain from their contract the parties did not suppoi.:.<...
would exist, and, therefore, have not deemed it necessary to
exclude.
· On the other hand, what single act are we warranted in
inferring the parties understood \Villinms wa.s to do for, and
as the agent of, Beecher? Not to furnish supplies surely, for
these it was expressly agreed should be furnished by \Villiamli
and paid for daily. Not to contract debts for water and ga.s
bills and other running expenses, for by the agreement there
were to be no such debts. Nor was this an agreement merely
that expenses incurred for both were to be met without th~ use
of credit, but it was expressly provided that they were to be the
expenses of one party only, and to be met by him from his own
u1enns. There was to be no employment of credit, but it was
the credit of \Villiams alone that was in the minds of tht'
parties.
It is difficult to undf'rstand how the element of agency could
be more perfectly eliminated from their arrangements than it
actually was. Beecher furnished the use of the hotel and n
clerk to supervise the accounts, and received for so doing on1•third the gross ret\]rns. · It was not understood that be waH
to intermeddle in any way with the conduct of the businesli
so long as Williams adhered to the terms of his contract. If
the business was managed badly Beecher might be a loser, but
·how could he help himself? He bad reserved no right to correct the mistakes of 'Villiams, supply his deficiencies, or overrule his judgments. Ile did, indeed, agree to take and account
for whatever furniture should be brought into tbe house by
Williams, but the bringing any in was voluntary and so far
was Beecher from undertaking to pay to the sellers the plll"chase price, that on the contrary the value was to be offset
against the deterioration of that which Beechl'r supplied; and
it was quite possible that, as between himself and William~,
there might be nothing to pay. And while Williams was not
compeIJable to put any in, Beecher, on the other hand, had no
authority to put any in at the cost of 'Williams.
It is plain, therefore, that if there is any agency in this case
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for Beecher to act for Williams, or Williams to act for Beecher,

it is an agency implied by law, not only without having

expressed a purpose that an agency shall exist, but in spite of

their plain intent that none shall exist. If, therefore, we shall K

say that agency of each to act for the other, or agency of one

to act for both in the common business, is to be the test of

.partnership, or to be one of the tests, but that the law may l

imply the agency irrespective of the intent, and then imply the

partnership from the agency, we see at once that the test dis- /

appears from all our calculations. To imply something in

order that that something may be the foundation whereupon

to erect an implication of something else is a. mere absurdity.

The test of par; ship must be found in the intent of the

parties themselves. They may say they intend none when

their contract plainly shows the contrary; and in that case the

intent shall control the contradictory assertion; but here the

intent is plain.

We have not overlooked anyone of the circumstances which

on the argument were pointed out as peculiar to this case.

None of them is inconsistent with the intent that Beecher was
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to be paid for the use of his building and furniture merely. He

retained possession; but a reason for this appears in the power

he reserved to terminate the arrangement whenever the con-

tract was broken by VVilliams. Being in possession he might

suppose he could eject Williams without suit. He might also

think it important to the reputation of the hotel that no land-

lord should be in debt for supplies or for servants’ wages; and

for that reason require cash payments. It is easy to see that

as lessor he might have had an interest in all the stipulations to

which William’s assent was required.

There is another view of this case that seems to us conclu-

sive. lt is urged on behalf of defendants in error that Beecher

was a dormant partner. Now a- dormant partner is a secret

partner; one who becomes such by aseciet arrangement, while

his associate is held out to the world as sole proprietor and

manager of the business. Was this the case here? Nothing

in the record indicates it. Beecher was in possession of the

hotel, and we must suppose had his clerk there. These were

facts open and patent to the whole world who had occasion to

go there or to deal with Williams. They naturally suggested

the inquiry what was the arrangement between the parties;

/

\_

for Beecher to act for 'Williams, or \Vi Ilia ms to act for Beecher,
it is an agency implied by law, not only without having
expressed a purpose that an agency shall exist, but in spite or
their plain intent that none shall exist. If, therefore, we shall {
say that agency of each to act for the other, or agency of one \
to act for both in the common business, is to be the test of .
,partnership, or to be one of the tests, but that the law may f
imply the agency irrespective of the intent, and then imply the
partnership from the agency, we see at once that the test dis- /
/
appears from all our calculations. To imply something in
order that that something may be the foundation whereupon
to erect an implieation of something else is a mere absurdity.
The test of par: ·ship must be found in the intent of the
parties themselves. They may say they intend none when
their contract plainly shows the contrary; and in that case the
intent sbia,)] control the contradictory assertion; but here the
intent is plain.
We have not overlooked anyone of the circumstances which
on the argument were pointed out as peculiar to this case.
None of them is inconsistent with the intent that Beecher was
to be paid for the use of his building and furniture meFely. He
retained possession; but a reason for this appears in the power
he reserved to terminate the arrangement whenever the contract was broken by 'Villiams. Being in possession he might
suppose he could eject \Villiams without suit. He might also
think it important to the reputation of the hotel that no landlord should be in debt for supplies or for servants' wages; and
for that reason require cash payments. It is easy to see that
as lessor be might have had an interest in all the stipulations to
which 'W illiam's assent was required.
There is another view of this case that seems to us conclusive. It is urged on behalf of defendants in error that Beecher
was a dormant partner. Now a dormant partner is a secret
partner; one who becomes such by a secret arrangement, while
his associate is held out to the world as sole proprietor and
manager of the business. Was this the case here? Nothing
in the record indicates it. Be€cher wa-s in possession of the
hotel, and we must suppose ha.d his clerk there. 'fbese were
· facts open and patent to the whole world who had occasion to
go there or to deal with Williams. They naturally suggested
the inquiry what was the arrangement between the pa.rties;
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and there is nothing in the case to indicate that plaintiffs in

error would not have learned all the details of the arrangement

had they made the necessary inquiries. There is no indication

anywhere of intended secrecy. If, therefore, there was any

partnership at all, it existed because the contract and the

open and public conduct of business under it created one, and

the right of the defendants in error to recover must depend

upon whether they had a right, with the contract before them,

to understand that they were furnishing supplies on the credit

of Beecher. \Vould they have had this right ?. If so, no inter-

ference of Beecher, and no notice to them not to sell to

Williams relying on Beecher’s credit, would have been

of the least avail. If he had said to them, “Gen-

tlemen, by our contract, Mr. Williams furnishes all

the supplies; I do not and cannot control in respect to quality,

quantity, or cost; he alone, by our understanding, is to pay for

them, and I forbid you to sell on my credit;” it would all have

been useless. On their view of the case he was bound by an

iron rule of the law, from which it would have been impossible

to recue his credit until the arrangement with Williams
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should in some manner be terminated. And this would have

been the case also even if the arrangement with Williams had

been a secret one, and Beecher had attempted to protect him-

self by disclosing its terms. This is as much as to say that

parties are not at liberty to contract as they please, even when

they propose nothing ~ong and do nothing unfair to any one.

But we cannot bring our minds to this result.

Our conclusion is that Beecher and \Villiams, having never

intended to constitute a partnership, are not as between them-

selves partners. There was to be no common property, no

agency of either to act for the other or for both, no participa-

tion in proﬁts, no sharing of losses. If either had failed to per-

form his part of the agreement, the remedy of the other would

have been a suit at law, and not a bill for an accounting in

equity. If either had died, the obligations he had assumed

would have continued against his representatives. \Ve also

{think there can be no such thing as a partnership as to third

persons when as between the parties themselves there is no

par tnerslnp and the third persons hawe not been misled by con-

L cealment of facts or by deceptive appearances.

‘\

\

J

and there is nothing in the case to indicate that plnlntitfa In
error would not have lenrned all the details of the arrangement
bad they made the necessary inquiries. There is no indication
anywhere of intended secrec·y. If, therefore, there was any
pnrtlwrsbip at all, it existed because the contract and the
01wn and public conduct of business under it created one, and
the right of the defendants in error to recover must dep~nd
upon whether tbPy ~ad a right, with the contract before them,
to understand that thPy were furnishing supplies on the credit
of Beecher. \Vould they have had this l'ight'!. If so, no interference of Beecher, and no notice to them not to sell to
'Villialll.9 relying on Beecher's credit, would have been
of the least avail. If he had said to tlwm, "GentlemPn, by our contract, Mr. Williams furnishes all
the supplies; I do not nnd cannot control in respect to quality,
quantity, or cost; he alone, by our understanding, is to pay for
them, and I forbid ;rou to Hell on my credit;" it would all have
been useless. On their view of the case he was bound by an
iron rule of the law, from which it would have been impm1siblc
to rescue his credit until the arrangement with \Villiams
should in some manner be terminated. And this would have
bec>n the case also even if the arrangement with \Villiams had
been a secret one, nnd Beecher had attempted to protect himself by disclosing its terms. This is as much as to say that
parties are not at libPrly to contract as th.-.v please, even wlwn
they propose nothing ·on~ and do nothing unfair to any one.
But we cannot bring our minds to this rei;mlt.
Our conclusion is that nec>ther and "'illiams, having never
hit<>ndPd to constitute a pm·tnership, are not as betwPPn themseh·es partners. There was to be no common property, no
ng<'ncy of either to act for the other or for both, no participation in profits, no sharing of losses. If eitlwr bad failed to perform his part of the agreement, the rem('dy of thP other would
have been a suit at law, and not a bill for an accounting in
equity. If either had died, the obligations he had assumed_
would have continued against his repr('Sl'ntatives. We also ·.
(think there can be no such thing as a partnership as to third "
p1•rsons when as between the partit>s thPmseh-es there is no
pa1-tnership and the third persons have not been misled by con(
cealment of facts or by deceptive appearanc~s.

J
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The judgment must be reversed with costs and a new trial

ordered.

Nora: See Meohenfs Elem. of Pa/rt.n., § 63.

w

The judgment must be reversed with costs and a new, trial
ordered.

HARVEY vs. CHI LDS.

Supreme Court of Ohio, 1876..

NOTK: See .14eohem'• Elem. of Partn., § 63.

28 Ohio St. 319; 22 Am. Rep. 387.

Action for money. The case is sufficiently stated in the

opinion of the court.

Maison 1.6 D-irlam, for plaintiff in error.

•

Brinkerhoﬁ at Diclcqz/, for defendants in error.

DAY, J. The original action was brought by Harvey against

HARVEY vs. CHILDS.

Childs and Potter, to recover $158.40, for seventeen hogs sold

by Harvey to Potter.

Supreme Court of Ohio, 1816. ,

Potter is in default. Childs denies his liability. His liability

is claimed solely on the ground that he was a partner of Pot-

28 Ohio St. 31!>, 22 Am. Rep. 38T.

ter in the adventure for which the hogs were purchased.

The partnership claimed rests on the following state of

facts: Potter went to Childs, and told him that he had con-
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tracted for about two car loads of hogs, to be delivered at

Loudonville the next day, and had not the money to pay for

Action for money.
opinion of the court.

The case is sufficiently stated in the

them. He asked Childs to advance the money and take an

interest in the hogs. Childs refused. Thereupon Potter pro-

Matson &; D·i rlam, for plaintiff in error.

posed that if he would let him have the money to enable him

to pay for the hogs he had bought, and others he might have

Brinkerhoff & Dickey, for defendants in error.

to buy to make the two car loads, he (Childs) should take

possession of the hogs when carred at Loudonville, as security,

for the money, take them to Pittsburg, sell them, and take his

pay from the proceeds of the sale; that he might have one-

half the net proﬁts of the adventure, and that in no event

should Childs sustain any loss,‘ but the money advanced by

him should be fully paid by Potter in case the amount realized

from the sale of the hogs was insuﬁicient. Childs accepted the

proposition, and, it being agreed that $2,500 would be enough

13

DAY, J. The original action was brought by Harvey against
Childs and Potter, to recover $158.40, for sev~nteen hogs sold,
by Harvey to Potter.
Potter is in default. Childs denies bis liability. His liability
is claimed solely on the ground that he was a partner of Potter in the adventure for "~hich the hogs were purchased.
The partnership claimed rests on the following state of
facts: Potter went to Childs, and told him that he had contracted for about two car loads of hogs, to be delivered at
Loudonville the next day, and had not the money to pay for
them. He asked Child!!! to a.dvance the money and take au
interest in the hogs. Childs refused. Thereupon Potter proposed that if he would let him have the money to enable him
to pay for the hogs be bad bought, and others he might have
to buy to make the two car loads, he (Childs) should take
possession of the hogs when carrPd at Loudonville, as security
for the money, take them to Pittsburg, sell them, and take his
pay from the proceeds of the sale; that he might have one-half th~ pet profits of the adventure, and that in no event
should Childs sustain any loss,- but the money advanced by. ,
bim should be fully paid by Potter in case the amount realized
from the sa"le of the bogs was insufficient. Childs accepted the
proposition, and, it being agreed that $2,500 would be enough

13
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to pay for the two car loads he advanced that sum to Potter.

Afterward, without the knowledge of Childs, Potter bought

the hogs in question of Harvey, on his own credit, and they

made part of the two car loads of hogs which were taken pos-

session of by Childs, sold in Pittsburg, and the avails of the

sale were appropriated in payment of the money advanced to

him. No proﬂtswere made. The avails of the sale were

insuﬂicient to pay the amount advanced by-Childs, and Potter

paid him the deﬁciency, and for his time and expense in the

transaction. _

The question to be considered, then, is, are the defendants,

by co-nstruction of law, to be regarded partners as to the

plaintiff, being a. third person, in the debt incurred to him

by‘ Potter in his own name?

What shall he regarded, as to third persons, a. test of part-

nership between parties who did not consider themselves to

be partners, and who have done nothing to estop them from

denying that they are such has been much discussed by

courts and elementary writers, and the problem seems to be

one of diﬁicult solution. It is needless to review here the
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numerous cases on the subject; a statement of results

is suﬂlcient.

N0 little diﬁiculty has been experienced in determining the

meaning and limits of phrases that have been recognized as

tests of a partnership in such cases, and in their application

to the varying cases that arise.

The eﬁort has been to draw a distinct line between cases

where one has a community of interest in the proﬁts of a.

business, as distinguished from those where one is entitled

to receive a sum of money out of the proﬁts as a creditor, or a

sum proportioned to a quantum of proﬁts, or a. share of the

proﬁts as a compensation for services or labor.

Although a partnership may be said to rest upon the idea

of a communion of proﬁts, nevertheless the foundation of the

liability of one partner for the acts of another is the relation

they sustain to each other, as being each principal and agent.

That relation, it would seem, then, constitutes the true test of a

partnership liability, and rests upon the just foundation that

the joint liability was incurred on the express or implied

authority of the party sought to be charged.

But if the relation of principal and agent be regarded as

to pay for the two car loads he advanced that sum to Potter.
Afterward, without the knowledge of Childs, Potter bought
the hogs in question of Harvey, on his own credit, and they
made part of the two car loads of hogs which were taken podsession of by Childs, sold in Pittsburg, and the avails of the
sale were appropriated in payment of the money advanced to
him. No profits. were made. The avails of the sale were
insufficient to pay the am<>unt advanced by·Childs, and Potter
paid him the deficiency, and for his time and expense in the
transaction.
The question to be considered, then, ls, are the defendants,·
by construction of law, to be regarded partners as to the
plaintiff, being a third person, in the debt incurred to him
by Potter in his own name?
Wha.t shall be regarded, as to third persons, a test of partnership between parties who did not consider themselves to
be partners, and who have done nothing to estop them from
denying that they are such has been much discussed by
courts and elementary writers, and the problem seems to be
one of difficult solution. It is needless to review here the
numerous cases on the subject; a statement of results
ls sufficient.
No little difficulty has been experienced in determining the ·
meaning and limits of phrases that have been recognized as
tests of a partnership in such cases, and in their application
to the varying cases that arise.
The effort has been to draw a distinct line between cases
where one has a community of inte1·est in the pro.fits of a
business, as distinguished from those where one is entitled.
to receive a sum of money out of the profits as a creditor, or a
sum proportioned to a quantum of profits, or a share of the
profits as a compensation for services or labor.
Although a partnership may be said to rest upon the idea.
of a communion of profits, nevertheless the foundation of the
liability of <>ne partner for the acts of another is the relation
they sustain to each other, as being each principal and agent.
That relation, it would seem, then, constitutes the true test of a
partnership liability, and rests upon the just foundation that
the joint liability was incurred on the express or implied
authority of the party sought to be charged.
But if the relation of principal and agent be regarded as
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the test of a partnership and coneqnent joint liability, the

question still remains, what shall be deemed sufficient evi-

dence of that relation, or to raise the implication of authority

to incur the liability in question?

To this end numerous tests have been supposed to exist

..;

but the best considered and least objectionable is that of am

community of interest in the proﬁts of a business or transac-

tion as a principal or proprietor. Pars. on Part. 71, and note;

(‘oll. on Part, secs. 25, 44. See, also, Story on Part., secs. 36,

38, 60; Berthold cs. Goldsmith, 24 How. 536.

But this test is valuable as a rule chieﬂy because it evinces

a relation between the parties, where each may reasonably be

presumed to act for himself and as agent for the others, and

to that extent establishes the fact that the liability was in-

curred on the authority of all so participating in the proﬁts.

Participation in the proﬁts of a business, however, cannot be

regarded as a rule so universal and unrelenting as to be
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unjustly applied to a case where a debt is incurred by one

who cannot ‘be said to be acting, in the particular transac-

lion, as the agent or on behalf of the party sought to be

charged. Therefore, on principle, the true test of a partner-

ship, at last, is left to be that of the relation of the parties

as principal a-nd agent, to be proved by any competent evi-

dence; for when they sustain that relation, a joint liability may

be said to have been incurred by the authority, or on behalf of

each of the parties so related. The tendency of the more

modern authorities, both English and American, is to this

conclusion.

The case of Cow vs. Hickman, decided by the House of Lords

in 1860, has become a leading case on the subject. 99 E. C. L.

,_,,-17; 8 House of Lords Cases, 268. It is summarized in the sub-

_ sequent case of Bullen vs. Sharp, L. R. 1 C. P. 86, by BLACK-

BURN, J., as follows: “I think that the ratio decidendi is

{that the proposition laid down in Waugh cs. Carver, viz., that

pa participation in the proﬁts of a business does of- itself, by

,operation of l£IW,‘00I1Sﬁilli8 a partnership, is not a correct

statement of the law of England; but that the true question

zis, as stated by Lord Cmmwonrn, whether the trade is carried

,on on behalf of the person sought to be charged as a partner,

_,*the participation in the proﬁt being a most important.ele-

iment in determining the question, but not being in itself deci-

the test of a partnership and consequent joint liability, the
question still remains, what shall be deemed sufficient evidence of that relation, or to raise the implication of authority
to incur the liability in question?
To this end numerous tests have been supposed to exist;./!
but the best considered and least objectionable is that of a
community of interest in the profits of a busilwss or transaction as a principal or proprietor. Pars. on Part. 71, and note;
('oil. on Part., secs. 25, 44. See, also, Story on Part., secs. 36,
38, 60; Berthold -vs. Goldsmith, 24 How. 536.
But this test is valuable as a rule chiefly because it evincesa relation between the parties, where each may reasonably be
presumed to act for himself and as agent for the others, and
to that extent establishes the fact that the liability was incurred on the authority of an so participating in the profits.
Participation in the profits of a business, however, cannot be
regarded as a rule so universal and unrelenting as to bu
unjustly applied to a case where a debt is incurred by one
who cannot ·be said to be acting, in the particular transaction, as the agent or on behalf of the party sought to be
charged. Therefore, on principle, the true test of a partnertoihip, at last, is left to be that of the relation of the parties
as principal and agent, to be proved by any competent evidence; for when they sustain that relation, a joint liability may
be said to have been incurred by the authority, or on behalf of
each of the parties so related. The tendency of the more
modern authorities, both English and American, is to this
eoncluslon.
The case of CoaJ vs. Bickman, decided by the House of Lords
in 1860, has become a leading case ou the subject. !)9 E. C. L.
,.,141; 8 Honse of J..ords Cases, 268. It is summarized in the sub. sequent case of Bullen vs. Sharp, J,,. R. 1 C. P. 86, by BLACKBURN, J., as fo1lows: "I think th.Ht the ratio decidendi is
\that the proposition laid down in Waugh vs. Carver, viz., that
. a participation in the profits of H businf'sR does of itself, by
, operation of law, ·constitute a partnership, is not a correct
t statement of the law of England; but that the true question
.·is, as stated by Lord CRANWORTH, whether the trade is carried
>on on behalf of the person sought to be charged as a partner,
_.'the participation in the profits being a most impoM:nnt. ele1ment in determining the question, but not being in itself deci-
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aive; the test being, in the language of Lord WENSl.EYDALl7,
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whether it is such a. participation in the proﬁts as to consti-

tute the relation of principal and agent between the persons

taking the proﬁts and those actually carrying on the business.“

Add. on Cont. 163.

These cases were decided before the passage of the act of

parliament in relation to pa-rtnerships. But, so far as relates

to this question, in a subsequent case, BRAMWELL, J., declared,

in effect, that the act was only declaratory of the common law,

as held in Cow vs. Hickman. Holme vs. Hammond, L. R. 7 Ex.

218.

The question was much considered in Eastman vs. Clark, 53

N. H. 276, where the authorities are fully collated and ably

reviewed. The case was decided in 1872. The conclusion

arrived at is stated by Suns, J., as follows: “The real ulti-

mate question in all cases like the present is one of agency.

Did the person sought to be charged stand in the relation of

principal to the person contracting the debt? Participation

in the proﬁts is not decisive of the question; except so far as

it is evidence of the relation of principal and agent between
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the persons, taking the proﬁts and'those actually carrying on

the business. Whether such relation actually exists is a que 1.-

ticn of fact. Upon the trial 'of that question, proof of a right

to participate in the proﬁts would be a cogent and often practi-

cally conclusive piece of evidence to establish the existence of

that relation, but there is no sound foundation for an arbitrary-

rule of law requiring courts or jurors to regard participa-

tion in the proﬁts as a decisive test which will in all instances;

necessitate the conclusion that the participator is liable for the

debts.”

In the absence of any known stipulation to the contrary,

every party of a trading ﬁrm, within the scope of the joint

busines in contemplation of law, is clothed with implied

authority to enter into simple contracts on behalf of the ﬁrm

in furtherance of the business of the partnership, and thereby-

bind each member of the ﬁrm. Where, therefore, as in the.

case of Wood vs. Valletta, 7 Ohio St. 172, and in the later case

of Leggett vs. Hyde, 58 N. Y. 272, money is advanced, to be

used in a trading business, and returned in a year with a

share of the proﬁts made during that time, it may well be

implied that the business was conducted on behalf and by the

sive; the test being, in the language of Lorcl WEss1,ETDALID',
whether it is such a participation in the proftls as to constitute the relation of p1"incipal and agent between the penmnf4
taking the profits and those actually carrying on the business.""
Add. on Cont. 163.
These cases were decided before the passage of the act of
parliament in relation to pa.rtnerships. But, so far as relates
to this question, in a subsequent case, BRAMWELL, J., declared,_
in effect, that the act was only declaratory of the common law;
as held in Coz vs. Hickman. Holme VB. Hammond, L. R. T Ex.
218.
The question was much considered in Eastman VB. Clark, 5:l'
N. H. 276, where the authorities are fully collated and abl1
reviewed. The· case was decided in 1872. The conclusion
arrived at is stated by SMITH, J., as follows: "The real ultimate question in all cases like the present is one of agency.
Did the person eought to be charged stand in the relation of ·
principal to the person contracting the dPbt? Participation ·
in the profits is not decisive of the question; except so far as
it is evidence of the relation of principal and agent between
the persons, taking the profits and' those actually carrying on
the business. Whether such relation actually exists is a que j ,
tion of fact. Upon the trial 'or that question, proof of a right
to participate in the profits would be a cogent and often practically conclusive piece of evidence to establish the existence of
that relation, but there is no sound foundation for an arbitrar;r
imle of law requiring courts or jurors to r<>gard participation in the profits as a decisive test which will in all instances:
necessitate the conclusion that the participator is liable for the
debts."
In the absence of any known stipulation to the contrary,
every party of a trading firm, within the scope of the joint
business in contemplation of law, is clothed with implied
authority to enter into simple contracts on behalf of the firm
in furtherance of the business of the partnership, and thereby
bind each member of the firm. \\'here, therefore, as in the.
case of Wood vs. Vallette, 7 Ohio St. 172, and in the later case()f Leggett vs. Hyde, 58 N. Y. 272, money is advanced, to be
used in a trading business, and returned in a'. year with A
share
the profits made during that time, it may well be
implied that the business was conducted on behalf and by the

of
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authority of the person advancing the money and sharing the

101

proﬁts, for it is to the continuing trade, in the ordinary way,

that he looks for his proﬁts.

But such cases are plainly distinguishable from one where

money is advanced, to be embarked in a single transaction,

where no credit is contemplated. In such case there is no

ground for the implied authority to incur debts. such as exists

in regard to a general trading business. Add. on Cont. 161.

In the case before us it is obvious that it was not contem-

plated in the arrangement between Childs and Potter that

any indebtedness should be incurred in the purchase of hogs

for the contemplated adventure, to which the whole business

was to be conﬁned. There is, then, no ground for the implica-

tion of authority from Childs to incur the debt in question.

On the contrary, such implication is rebutted by the advance-

ment of money to pay for all the hogs that were to come to

his hands. *

Moreover, Childs had no legal interest in any of the hogs

until they were delivered to him at the cars, nor had he any

equitable interest in hogs, before such delivery, that were
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bought by Potter and not paid for by money received from

Childs. He had, then, no interest whatever in the hogs bought

of Harvey on credit, when the debt to him was incurred; and

Potter, before delivery to Ghilds, might have sold them- with-

out being liable to Childs. The fact is apparent that it was

the understanding of the parties that Potter had bought for

himself, and, if need be, was in like manner to buy enough

more hogs to make two car loads; and it cannot be doubted

that, until their delivery at least, all the hogs belonged to

Potter alone, and at most were only regarded as his contri-

bution to the enterprise. If so regarded, the case is like that

of ‘Wilson vs. Whitehead, 10 M. & \V. 503, where it was agreed

between three parties that one should edit, another print, and

the other publish a paper, and share equally in the net proﬁts.

The printer was to furnish the paper and charge the ﬁrm at

cost prices. It was held that the printer alone was liable to

the person of whom he bought the paper. PARKE, B., said:

“The question is, did the other defendants authorize Whit<--

head to purchase the paper on their account or on his own. It

appears to me, on the true construction of the contract, that

the latter was thecase. When the paper was in his possession

authority of the person advancing the mon:.iy and sharing the
profits, for it is to the continuing trade, in the ordinary way,
that he looks for his profits.
But snd1 eases are plainly distinguishable from one where
money is advanced, to be embarked in a single transaction,
where no credit is contemplated. In such case there is no
ground for the implied authorit_y to incur debts. sueb as exists
in regard to a general trading business. Add. on Cont. 161.
In the cai;;e before us it is obdon!ol that it was not contemplated in the arrangem<'nt bt•t wet'n Childs a.nd Potter that
any indebtedness should be incurred in the purchase of hogs
for the contemplated adventure, to which the whole business
was to be confined. There is, then, no ground for the implication of authority from Chihh; to inC'ur the debt in questiou.
On the contrary, such implication is rPbutted by the advancement of money to pay for all the hogs that were to come to
his bands.
Mo1"e0w•r, Childs had no legal interest in any of the hogs
until they were delin·red to him at the cars, nor bad be any
equitable interest in hogs, before such delivery, that were
bought by Potter and not paid for by money received from
Childs. He had, tlwn, no interest whatever in the bogs bought
of Harvt>y on credit, when the debt to him was incurred; and
Potter, before delivery to Childs, might hn\'e sold them• wituout being lia.ble to Childs. The fact is apparent that it was
the understunding of the pa1·ti<'s that Potter had bought for
himself, and, if n<-'ed be, was in like manner to buy enough
m-ore bogs to make two ear loads; and it cannot be doubtP rl
that, until their deliwry at least, all the hogs belonged to
Potter al-0ne, and at most were only rt.•garded as bis oontribution to the enterprise. If so regarded, the case is lil:e thnt
of Wilson vs. Wltitcllcad, 10 :M. & "'· uO:l, where it was agre<>•l
between three parties that one should <><lit, another print, and
the other publish a paper, and share equally in the net profits.
The printer was to furnish the paper and charge the firni at
cost prices. It wa.s held that the printer alone was liable to
the perB<>n of whom be bought the paper. PARKE, B., said:
·"The question is, did the other defendants autho1·ize Whit1·head to purchase the paper on their account or on his own. It
appeal"B to me, on the true ronstruction of the contract, th:: t
·the latter was the case. When the paper was in bis possession
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he was at liberty to have appropriated it to any other purpose.

But the truth is, Potter was the owner of the hogs until

they were sold by Childs, for Childs declined to take any inter-

est in the hogs other than as security for the money advanced

by him to Potter. Looking to the whole matter, it is clear

that the transaction was a loan of money by one party to the

other, on the security afforded by the possession of the hogs.

Childs, therefore, was the mere plcdgee of the hogs, with a.

power of sale by agreement of the parties, and, as such, had

only special property in the hogs. The general property in

the hogs, from ﬁrst to last, remained in Potter. He was the

owner, and if they had died on‘ the way to market, without

the fault of Childs, the loss would have fallen upon Potter.

both by the. positive agreement of the parties, and the legal

eﬁ’ect of the transaction between them as bailor and bailee.

There was, then, strictly speaking, no mutuality or com-

munity of interest between them in the hogs. Childs had no

interest in them other than as security for a debt, and to

ﬁnd in half the proﬁts of their sa.le the measure of his reward
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for the use of his money, to be paid out of Potter’s property.

(The relation of the parties was that of debtor and creditor,

of bailor and bailee, and not that of partners3 They had no

mutual interest in the hogs in common as principals or pro

prietors, nor was either acting as principal for himself and

agent for the other. If, however, that relation could be said to

exist after the hogs were delivered to Childs, there is no

ground for an inference that the debt to Harvey, previously

contracted by Potter, was incurred upon the authority of

Childs. On the contrary, the facts rebut any implication of

such authority, and are consistent only with the supposition

that the debt was incurred without authority from Childs, who

was doubtless no less surprised to learn of the debt than

Harvey was, after the failure of Potter, to ﬁnd the existence

of a rule of law under which he had unwittingly given credit

to another and responsible party. We may, in conclusion.

therefore, well adopt in this case the language of Judge Stronr

(Part, sec. 36): “Now, it is incumbent upon those who insist

that a partnership exists between the parties, as to third

persons, by mere operation of law, in opposition to their own

intention, _to establish that in the given case, under all the

_i_____ __

he was at liberty to have appropriated it to any other purpose."
But the truth is, Potte1· was the owner of the hogs until
1 hey were sold by Childs, for Childs declined to take any interest in the hogs other than as security for the money advanced
by him to Potter. Looking to the whole matter, it is clear
that the transaction was a loan of money by one party to the
other, on the security afforded by the possession of the bogs.
0hilds, therefore, was the mere pledgee of the bogs, with a
power of sale by agreement of the parties, and, as such, had
only special property in the hogs. The general property in
the bogs, from first to la.st,, remained in Potter. He was the
owner, and if they had died on· the way to market, without
the fault of Childs, the loss would have fallen upon Potter.
both by the positive agreement of t_he parties, and the legal
effect of the transaction between them as bailor and bailee.
There was, then, strictly speaking, no mutuality or community of interest between them in the bogs. Childs had no
intrrest in them other than as security for a debt, and to
find in half the profits of their sa.le the measure of his reward
for the use of his money, to be paid out of Potter's property.
(The relation of the parties was that of debtor and creditoT,
of bailor and bailee, and not that of partne~B) They bad no
mutual interest in the bogs in common as principals or proprietors, nor was either acting as principal for himself and
agent for the other. If, however, that relation could be said to
exist after the bogs were delivered to Childs, there is no
ground for an inference that the debt to Harvey, previously
contracted by Potter, was incurred upon the authority of
Childs. On the contrary, the facts rebut any implication of
such authority, and are consistent only with the supposition
that the debt was incurred without authority from Childs, who
was doubtless no less surprised to learn of the debt than
Harvey was, after the failure of Potter, to find the existence
of a rule of law under which he bad unwittingly given credit
to another and responsible party. We may, in conclusion,
·therefore, well adopt in this case the language of Judge STonY
(Part., sec. 36): "Now, it is incumbent upon those who Insist
that a partnership exists between the parties, as to third
persons, by mere operation of law, in opposition to their own
intention, .to establish that in the given case, under all the
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circumstances, there is such a rule, and that it is strictly

applicable.”

This disposes of the material questions made by the record.

The court of common pleas gave judgment in favor of the

plaintiff, against both Childs and Potter.

The District Court, on error reversed the judgment as to

Childs. It follows that the judgment of the District Court

must be affirmed.

Judgment accordingly.

NOTE: See Mechenfs Elem. of Partn., §§ 64, 65.

Q3

MEEHAN vs. VALENTINE.

Supreme Court of the United States, 1892.

circumstances, there is such a rule, and that it ls stdctly
. applicable."
This disposes of the material questions made by the record.
The court of common pleas gave judgment in favor of the
plaintiff, against both Childs and Potter.
The District Court, on error reversed the judgment as to
Childs. It follows that the judgment of the District Court
must be affirmed.
Judgment accordingly.

145 U. s. 611, as L. ed. ass, 12 Sup. or. Rep. 972.

This was an action of assumpsit brought by Thomas J.

NOT.a: See Mechem'& Eltm. of Partn., §§ 64, 65.

Meehan, a citizen of Maryland, against John K: Valentine,

executor of \Villiam G. Perry, both citizens of Pennsylvania,

alleging Perry to have been a partner with Lawrence XV. Coun-

selman and Albert L. Scott, under the name of L. W. Coun-
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selman & Co., and counting on promissory notes of various

dates from August 10, 1883, to, November 25, 1884, signed by

that ﬁrm, indorsed to the plaintiff, and amounting in all to

MEEHAN vs. VALENTINE.

about $10,000, with interest. The defendant denied that Perry

was a partner in the ﬁrm.

Supreme Court of the United, States, 189!.

At the trial, the plaintiif put in evidence the following

agreement:

145 U. S. 611, 86 L. ed. 885, 12 Sup. Ct. Rep. 972.

“L. W. Counselman, Albert L. Scott, Office of L. W. Coun-

selman & Co., Oyster and Fruit Packers, corner Philpot and

Will streets. Baltimore, Md., March 15, 1880. For and in

consideration of loans made and to be made to us by Wm.

G. Perry, of Philadelphia, amounting in all to the sum of ten

thousand dollars, for the term of one year from the date of

said loans, we agree to pay to said VVm. G. Perry, in addition

to the interest thereon, one-tenth of the net proﬁts over and

above the sum of ten thousand dollars on our business for the

year commencing May lsi. 1880, and ending May 1st, 1881,—

This was an action of assumpsit brought by Thomas J.
Meehan, a citizen of Maryland, against John K: Valentine,
executor of \Villiam G. Perry, both citizens of Pennsylvania,
alleging Perry to have been a partner with Lawrence W. Coun·
selman and Albert L. Scott, under the name of L. W. Coun~elman & Co., and counting on promissory notes of various
dates from August 10, 1883, to.November 25, 1884, signed by
that firm, indorsed to the plaintiff, and amounting in all to
about $10,000, with interest. The defendant denied that Perry
was a partner in the firm.
At the trial, the plaintiff put in evidence the following
agreement:
"L. W. Counselman, Albert L. Scott, Office of L. W. Counselman & Co., Oyster and Fruit Packers, corner Philpot and
Will streets. Baltimore, Md., March 15, 1880. For and in
consideration of loans made and to be ma.de to us by Wm.
G. Perry, of Philadelphia, amounting in all to the sum of ten
thomiand dollars, for the term of one year from the date of
eaill loans, we agree to pay to said \Vm. G. Perry, in addition
fo the interest thereon, one-tenth of the net protits over and
above the sum of ten thousand dollars on our business for the
year comm-encing May bt. 1880, and ending May 1st, 1881,-
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i. e., if our net proﬁts for said year’s business exceeds the sum

of ten thousand dollars, then we are to pay to said W. G.

Perry one-tenth of said excess of proﬁts over and above the

said sum of ten thousand dollars; and it is further agreed

that if our net proﬁts do not exceed the sum of ten thousand

dollars, then he is not to be paid more than the interest on

said loan, the same being added to notes at the time they are

given, which are to date from the time of said loans, and

payable one year from date. L. \V. Counselman & Co.”

Also the following indorsement thereon: “March 2, 1881.

This contract and agreement is to continue one year longer

on the same basis,—~i. e., from May 1st, 1881, until May 1st,

1882. L. W. Counselman & Co.”

Also three further renewals of the agreement from year to

year, the ﬁrst of which was by letter, dated'March 18, 1882,

from L. W. Counselman & Co. to Perry, with the same head-

ing as the original agreement, and saying: “We hereby renew

the agreement made with you May 1, 1880, which is to the

effect that we will guarantee you ten per cent. interest upon

loans amounting to $10,000; and that if the net proﬁts of our
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business are over $10,000 for the year commencing May 1.

1882, and ending April 30th, 1883, we will in lieu of the ten

per cent. interest give you ten per cent. o'f the proﬁts. We

have two propositions for partnership May lst, and if we

accept either we will then, if you desire, return your loan."

The other renewals, dated April 4, 1883, and March 15, 1884.

were substantially like the original agreement of March 15.

1880, except that in the agreement of April 4, 1883, the rate

of interest was speciﬁed as 6 per cent.

‘The plaintiff further offered in evidence six promissor_v

notes, amounting in the aggregate to $10,600, given by the

ﬁrm to Perry in the months of March, May, and June, 1884.

The plaintiff also called Scott as a witness, who testiﬁed that

the ﬁrm was composed of L. W. Couselman and himself; that

it was engaged in “the fruit and vegetable packing and oyster

business” in Baltimore; that Perry was in thestationery busi-

ness in Philadelphia; that the $10,000 mentioned in the agree-

ment was paid by him to the ﬁrm, receiving their notes for it.

and remained in the business throughout, no part of it having

been repaid; that from time to time he lent other sums to the

ﬁrm, which were repaid; that he was an intimate friend of the

i. e., if our n(>t profits for said year's business exceeds the sum
of ten thousand dollars, then we are to pay to said W. G.
Perry one-tenth of said excess of profits over and above the
said sum of ten thousand dollars; and it is further agrero
that if our net profits do not exceed the s.u m of ten thousand
dollars, then be is not to be paid more than the interest on
said loan, the same being added to notes at the time they are
given, which are to date from the time of said loans, and
payable one year from date. L. ,V, Counselman & Co."
Also the following indorsement thereon: "March 2, 1881.
This contract and agreement is to continue one year longer
on the same basis,-i. e., from May 1st, 1881, until May 1st,
1882. L. W. Counselman & Co."
Also three further renewals of the agreement from year to
year, the first of which was by letter, dated · March 18, 1882, ·
from L. W. Counselman & Co. to Pen-y, with the same heading as the original agreement, and saying: "We hereby renew
the agreement made with you May 1, 1880, which is to the
etrect that we will guarantee you ten per cent. interest upon
loans amounting to $10,000; and that if the net profits of our
business are over fl0,000 for the year commencing May l.
1882, and ending April 30th, 1883, we will in lieu of the ten
per cent. interest give you ten per cent. o'f the profits. ·we
have two propositions for partnership May 1st, and if WP
accept either we will then, if you desire, return yo11r loan."
The other renewals, datc>d April 4, 1883, and March 15, 188-l.
were substantially like the original agre<>ment of March 15.
1880, except that in the agreement of April 4, 1883, the rah~
of interest wa.s specified as 6 per cent.
. The plaintiff further offered in evidence six promissor.v
notes, amounting in the aggrPgate to $10,600, given by the
ftrm to Perry in the months of March, l\iay, and June, 1884.
The plaintiff also called Hcott as a witness, who testified thnt
the firm was composed of L. W. Couselman and himself; that
it was engaged in "the fruit and vegetable packing and oysfor
tmsiness" in Raltimore; thnt Perry was in the stationery business in Philadelphia; that the $10,000 mentioned in the agree·
ment was paid by him to the firm, receiving their notes for it,
and remained in the business throughout, no pa.rt of it having
been repaid; that from time to time he lent other sums to th1~
Arm, which were repaid; that be was an intimate friend of the
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witness, and visited him every few weeks; that these visits

were not specially connected with the business, though on such

occasions Perry “usually went down to the place of business

and talked business;” that he annually asked and received

from the ﬁrm accounts of proﬁt and loss; that the accounts

showed an annual proﬁt, which varied from year to year,

amounting for the second year to $11,000 or $12,000; that, it

being then found difﬁcult to tell at the end of the year exactly

what the proﬁts would be, it was agreed with Perry that he

should thenceforth receive $1,000 each year, leaving the ﬁnal

settlement until the whole business was settled up; and that he

received under the agreement about $1,500 the ﬁrst year, and

$1,000 each subsequent year. On cross-examination, the wit-

ness stated that the ﬁrm made an assignment to the plaintiff

for the beneﬁt of creditors on April 30, 1885; that their liabili-
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ties were from $60,000 to $70,000, about half of which was with

collateral security, and he did not know whether it had been

paid out of such security; that the assets realized less than

$2,000; that, so far as he knew, no dividend had been paid; and,

‘in regard to the ‘$10,000 received from Perry, the witness testi-

ﬁed as follows: “Question, Mr. Counselman and yourself did

owe this $10,000 to the estate of Mr. Perry, did you? Answer.

They had my notes for it. Q. Did you or did you not owe it?

A. It was capital he had in the business the same as ours. We

owed it to him; of course we owed it to him, if we did not

lose it.”

At the close of the plaintiﬂ?’s evidence, the defendant moved

for a nonsuit, on the ground that there was no evidence to show

that Perry was liable as a partner. The court so ruled, and

ordered a nonsuit. 29 Fed. Rep. 276. The plaintiff duly ex-

cepted to the ruling, and sued out this writ of error.

S. Shclabarger and J . M. Wilson, for plaintiff in error.

Samuel Dickson and R. 0. Dale, for defendant in error.

Mr. Justice GRAY, after stating the case as above, delivered

't-he opinion of the court.

The granting of a nonsuit by the circuit court, because in its

opinion the plaintiff had given no evidence sutﬁcient to main-

tain his action, was in accordance with the law and practice of

Pennsylvania, prevailing in the courts of the United States

14

witness, and visited him every few weeks; that these visits
were not specially connected with the business, though on such
occasions Perry "usually went down to the place of busines}}
and talked business;" that he annually asked and received
from the firm accounts of profit and loss; that the accounts
showed an annual profit, which varied from year to year,
amounting for the second year to ,11,000 or $12,000; that, it
being then found difficult to tell at the end of the year exactly
what the profits would be, it was agreed with Perry that be
should thenceforth receive $1,000 each year, leaving the final
settlement until the wlwle business was settled up; and that be
received under the agreement about $1,500 the fi.1·st year, and
fl,000 each subsequent year. On cross-examination, the witness stated that the firm made an assignment to the plaintiff
for the benefit of creditors on April 30, 1885; that their liabilities were from $60,000 to $70,000, about half of which was with
collateral security, and he did not know whether it had been
paid out of such security; that the assets realized less than
f2,000; that, so far as he knew, no dividend had been paid; and,
"in regard to the ·$10,000 received from Perry, the witness testified as follows: "Question, Mr. Counselman and yourself did
owe this $10,000 to the estate of Mr. Perry, did you? Answe1·.
They had my notes for it. Q. Did you or did you not owe it'?
A. It was capital he had in the business the same as ours. "'e
owed it to him; of course we owed it to him, if we did not
lose it."
At the close of the plaintiff's evidence, the defendant moved
for a nonsuit, on the ground that there was no evidence to show
that Perry was liable as a partner. The court so ruled, and
ordered a nonsuit. 29 Fed. Hep. 276. The plaintiff duly excepted to the ruling, and sued out this writ of error.

8. Shclabarger and J . .Jf. Wilson, f<>r plaintiff in error.
Samuel Dick.~on and R. C. Dale, for defendant in error.

Mr. Justice GRAY, after stating the case as above, delivered
the opinion of th.e court.
The granting of a nonsuit by the circuit court, because in its
opinion the plaintiff hall gi vt>n no evidence sufficient to maintain his action, was in accordance with the law and practice of
Pennsylvania, prevailing in the courts of the United States
H
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held within that state, and is subject to the revision of this

court on writ of error. Central Trans. Co. vs. Pullman's Car

C0., 139 U. S. 24, 3840, 11 Sup. Ct. Rep. 478. The real ques-

tion in this case, therefore, is whether the evidence introduced

by the plaintiﬂf would have been suﬂicient to sustain a verdict

in his favor.

f The requisites of a partnership are that the parties must

'* have joined together to carry on a trade or adventure for their

ycommon beneﬁt, each contributing property or services, and

I

l

having a community of interest in the proﬁts. Ward vs.

Thompson, 22 How. 330, 334.

Some of the principles applicable to the question of the lia-

bility of a partner to third persons were stated by Chief Justice

Msnsnsm. in a general way, as follows: “The power of an

agent is limited by the authority given him; and, if he tran-

scends that authority, the act cannot affect his principal; he

acts no longer as an agent. The same principle applies to part-

ners. One binds the others so far only as he is the agent of the
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others.” “A man who shares in the proﬁt, although his name

may not be in the ﬁrm, is responsible for all its debts.” “Stipu-

lations [restricting the powers of partners] may bind the part-

ners, but ought not to atfect those to whom they are unknown,

and who trust to the general and well-established commercial

law.” Winsh-ip vs. Bank, 5 Pet. 529, 561., 562. And the chief

justice referred to Waugh vs. Carver, 2 H. Bl. 235 (ante p. 67);

Ear part-c Ilamper, 17 Ves. 403, 412; and Gow. Partn. 17.

How far sharing in the proﬁts of a partnership shall make

one liable as a partner has been a subject of much judicial dis-

cussion, and the various deﬁnitions have been approximate

rather than exhaustive.

The rule formerly laid down and long acted on as estab-

lished, was that a man who received a certain share of the

proﬁts as proﬁts, with a lien on the whole proﬁts as security for

his share, was liable as a partner for the debts of the partner-

ship, even if it had been stipulated between him and his co-

partners that he should not be so liable; but that merely

receiving compensation for labor or services, estimated by

a certain proportion of the proﬁts, did not render one

liable as a partner. Story, Partn. c. 4; 3 Kent, Comm. 25, note,

32-34; Ea: pa-rtc Hamper, above cited; Pott vs. E3/ton, 3 O. B.

32, 40; Bostwick vs. Champion, 11 VVend. 571, and 18 Wend. 175,

held within that state, and is subject to the revision of this
court on writ of error. Central Tmns. Co. vs. Pullman's Car
Co., 139 U. S. 24, 38·40, 11 Sup. Ct. H€p. 478. The real question in this case, therefore, is whether the evidence introduced
by the plaintiff would have been sufficient to sustain a verdict
in his fayoi-.
{ The requisites of a partnership are that the parties must
i have joined together to carry on a trade or adventure for their
1 common benefit, each contributing property or services, and
: having a community of interest in th.e profits. Ward 'VB.
1
Thompson, 22 How. 3:10, 334.
Some of the principles applicable to the question of the liability of a partner to third persons were stated by Chief Justice
MARSHALL in a general way, as follows: "The power of an
agent is limited by the authority given him; and, if he transcends that authority, the act cannot affect his principal; he
acts no longer as an agent. The same principle applies to partners. One binds the others so far only as he is the agent of the
others." ''A man who shares in the profit, although his name
may not be in the firm, is responsible for all its debts." "Stipu~
lations [restricting the powers of partners] may bind the part·
ners, but ought not to atfec;t those to whom they are unknown,
and who trust to t~e general and well-established commercial
law." Winship vs. Bank, 5 Pet. 529, 561., 562. And the chief
justice referred to Waugh 'VB. Carver, 2 H. Bl. 235 (ante p. 67);
E:c pat·te Hamper, 17 Ves. 403, 412; and Gow. Partn. 17.
How far sharing in the profits of a partnership shall make
one liable as a partner has been a subject of much judicial discussion, and the various definitions have been approximate
1·athcr than exhaustive.
The rule formerly laid down and long acted on as established, was that a man who received a cer·tain share of the
profits as profits, with a lien on the whole profits as security for
his share, was liable as a partner for the debts of the partnership, even if it had been stipulated between him and his copartners that be should not be so liable; but that merely
receiving compensation for labor or services, estimated by
a certain proportion of the profits, did not render one
Iiahle as a partner. Story, Partn. c. 4.; 3 Kent, Comm. 25, note,
32-34; Em pa.1·tc Hamper, above cited; Pott vs. Eyton, 3 C. B.
a2, ·10; Bostu;ick 'VB. Champion, 11 \Vend. 571, and 18 Wend. 175,
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184, I85; Burckle vs. Eckart, 1 Denio 337, and 3 N. Y. 132; Denny
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vs. Cabot, 6 Metc. (Mass.) 82; Fitch vs. Harrington, 13 Gray 468,

474, 74 Am Dec. 641; Bru-ndred vs. Muzzy, 25 N. J. Law, 268,

279, 675. The test was often stated to be whether the person

sought to be charged as a partner took part of the proﬁts as a

principal, or only as an agent. Benjamin vs Porteus, 2 H. Bl.

590, 592; Coll. Partn. (1st Ed.) 14; Smith, Mere. Law, (1st Ed.)

4; Story, Partn. § 55; Loomis vs. Marshall, 12 Conn. 69,'78, 30

Am. Dec. 596; Burcklc vs. Eckhart, 1 Denio, 337, 341; Hallct vs.

Desban, 14 La. Ann. 529.

V Accordingly, this court, at December term, 1860, decided

that a person employed to sell goods under an agreement that

he should receive half the proﬁts, and that they should not be

less than a certain sum, was not a partner with his employer.

“Actual participation in the proﬁts as principal,” said Mr.

Justice CLIFFORD in delivering judgment, “creates a partner-

ship as between the parties and third persons, whatever may

be their intentions in that behalf, and notwithstanding the dor-

mant partner was not expected to participate in the loss

beyond the amount of the proﬁts,” or “may have expressly
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stipulated with his associates against all the usual incidents

to that relation. That rule, however, has no application what-

ever to a case of service or special agency, where the employé

has no power as a partner in the ﬁrm and no interest in the

proﬁts, as property, but is simply employed as a servant or

special agent, and is to receive a given sum out of the proﬁts,

or a proportion of the same, as a compensation for his ser-

vices.” Berthold vs. G'oIdsm.i-th, 24 How. 536, 542, 543. See, also,

Seymour vs. Freer, 8 \Vall. 202, 215, 222, 226; Beckwith vs. Talbot,

95 U. S. 289, 293; Edzcarrls vs. Tracy, 62 Pa. St. 374; Burnett vs.

Snyder, s1 N. Y. 550, 555. (Post p_Ul-1.5..)

Mr. Justice Stony, at the beginning of his Commentaries on

Partnership, ﬁrst published in 1841, said: “Every partner is

an agent of the partnership; and his rights, powers, duties, and

obligations are in many respects governed by the same rules

and principles as those of an agent. A partner, indeed, virtu-

ally embraces the character both of a principal and of an agent.

So far as he acts for himself and his own interest in the com-

mon concerns of the partnership, he may properly be deemed

a principal; and so far as he acts for his partners, he may as

properly be deemed an agent. The principal distinction

184, 185; Burckle ·vs. Eckart, 1 Denio 337, and 3 N. Y. 132; Denny
vs. Cabot, 6 Mete. (Mass.) 82; Fitch vs. Harrington, 13 Gray 468,
474, 74 Am. Dec. 641; Brundred vs. Muzzy, 25 N. J. Law, 268,
279, 675. The test was often stated to be whether the person
sought to be charged as a partner took part of the profits as n
principal, or only as an agent. Benjamin vs PorteWJ, 2 H. BI.
590, 592; Coll. Partn. (1st Ed.) 14; Smith, Mere. Law, (1st Ed.)
4; Story, Partn. § 55; Loomis VB. Marshall, 12 Conn. 69,'78, 30
Am. Dec. 596; Burckle -vs. Eckhart, 1 Denio, 337, 341; H aUet VB.
De.aban, 14 La. Ann. 529.
Accordingly, this court, at December term, 1860, decided
that a person employed to sell goods under an agreement that
he should receive half the profits, and that they should not be
less than a certain sum, was not a partner with his employer.
"Actual participation in the profits as principal," said Mr.
Justice CLIFFORD in delivering judgment, "creates a partnership as between the parties and third persons, whatever mny
be their intentions in that behalf, and notwithstanding the dormant partner was not expected to participate in the loss
'b eyond the amount of the profits," or "may have expressly
stipulated with his associates against all the usual incidents
to that relation. That rule, however, has no application what·
ever to a case of service or special agency, where the employe
has no power as a partner in the firm and no interest in the
profits, as property, but is simply employed as a servant or
special ngent, and is to receive a given sum out of the profits,
or a propo1-tion of the same, as a compensation for his services." Berthold VB. Goldsmith, 24 How. 536, 542, 543. See, also,
Reymour vs. Freer, 8 Wall. 202, 215, 222, 226; Beckwith vs. Talbot,
95 U.S. 289, 293; Edzcards vs. Tra~t~Ja. St. 374; Burnett vs.
.)
Rnyder, 81 N. Y. 550, 5l'l5. (Post
Mr. Justice 1.15TORY, at the beginning of his Commentaries 011
Partnership, first published in 1841, said: "Every par1ner h~
an agent of the partnership; and his rights, powers, duties, a~d
obligations are in many respects governed by the same rules
nnd principles as those of an agent. A partner, indeed, virtually embraces the character both of a principal and of an a~ent.
'F.lo far as he acts for himself nnd his own interest in the com·
mon concerns of the pa1·tnership, he may properly be <ll'emed
a principal; and so far as he nets for his partners~ he may ns
properly be deemed an agent. The principal distinction
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between him and :1 mere agent is that he has a community of

interest with the other partners in the whole property and

business and responsibilities of the partnership; whereas an

agent, as such, has no interest in either. Pothier considers

partnership as but a species of mandate, saying contractus soci-

etatis, non germs ac contractus mandati.” Afterwards, in dis-

cussing the reasons and limits of the rule by which one may be

charged as a partner by reason of having received part of the

proﬁts of the partnership, Mr. Justice Sronv observed that the

rule was justiﬁed and the cases in which it had been applied

reconciled, by considering that “a participation in the proﬁts

will ordinarily establish the existence of a partnership between

the parties in favor of third persons, in the absence of all other

opposing circumstances ;” but that it is not “to be regarded as

anything more than mere presumptive proof thereof, and

therefore liable to be repelled and overcome by other circum-

stances, and not as of itself overcoming or controlling them ;”

and therefore that, “if the participation in the proﬁts can be

clearly shown to be in the character of agent, then the pre-

sumption of partnership is repelled.” And again: “The true
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rule, cw arquo et bono, would seem to be that the agreement and

intention of the parties themselves should govern all the eases.

If they intended a partnership in the capital stock, or in the

proﬁts, or in both, then that the same rule should apply in

favor of third persons, even if the agreement were unknown

to them. And on the other hand, if no such partnership were

intended between the parties, then‘ that there should be none

as to third persons, unless where the parties had held them-

selves out as partners to the public, or their conduct operated

as a fraud or deceit upon third persons.” Story, Partn. §§ 1,

38, 49. '

Baron PARKE (afterwards Lord Wnnsnnrnnnn) appears to

have taken much the same view of the subject as Mr. Justice

STORY. Both» in the court of exchequer and in the house of

lords he was wont to treat the liability of one sought to be

charged as a dormant partner for the acts of the active part-

ners as depending on the law of principal and agent. Beckham

vs. Drake, (1841), 9 Mccs. & \~V. 79, 98; Wilson vs. Whitehead,

(1842), 10 Mccs. & W. 503, 504; Ernest vs. Nicholls, (1857), 6

H. L. -Cas. 401, 417; Cow vs. Hickman, (1860), 8 H. L. Cas. 268,

betwtaen him and a mere agent is that he has a community or
interest with the othE>r p.-irtners in the whole property and
business and responsibilities of the partnership; whereas an
agent, as such, has no interest in either. Pothier considers
partnership as but a species of mandate, saying contract-us soci,.
etatis, non ~e~ ac contractus mandati." Afterwards, in di~
<·ussing the reasons and limits of the rule by which one may be
l'hargf>d as a partner hJ' N>nson of having received part of the
profits of the partnership, Mr. Justice STORY observed that thP.
rule was justified and the cases in which it bad been applied
recondled, by consid<>ring that "a participation in the profits
will ordinarily estahlish the existence of a partnership between
the parties in favor of third persons, in the absence of all other
opposing circumstances;" but that it is not "to be regarded as
anything more than mere presumptive proof thereof, and
therefore liable to be repelled and overcome by other circum•tances, and not as of itself overcoming or controlling them;:'
and therefore that: "if the participation in the profits can bP.
.clearly shown to be in the character of agent, then the presumption of partnership is repelled." And again: "The true
rule, e:r mquo et bono, would seem to be that the agreement and
· intention of the parties themselves should govern all the cases.
If they intended a partnership in the capital stock, or in the.'
profits, or in both, then that the same rule should apply in
favor of third persons, even if the agreement were unknown
to them. And on the other hand, if no such partnership were
intended between the parties, then· that there should be none
ns to third persons, unless where the parties had held them·
selves out as partners to the public, or their conduct operated
as a fraud or deceit upon third persons." Story, Partn. §§ 1,
38, 49.
•
Baron PARKE (afterwards Lord WENSLEYDALE) appears to
have taken much the same view of the subject as :Mr. Justice
'STORY. Both in the court of exchequer and in the house of
lords he was wont to treat the liability of one sought to be
charged as a dormant partner for the acts of the active partners as depending on the law of principal and agent. BeckJia1n
f1B. Drake, (1841), 9 Mees. & ,V. 79, 98; Wilson vs. Whitehead,
,(1842), 10 Mees. & ,V. 503, 504; Erne.<tt vs. Nicholls, (1857), 6
H. L. Cas. 401, 417; Co:c vs. Hickman, (1860), 8 H. L. Cas. 268,
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312, (ante. p. 70)‘. And in C’o:v.vs. Hickman he quoted, the-state-
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int-nts_of Story and Pothier from Story, Partn. § 1,, above

cited.

ln that case, two merchants and copartners, becoming

embarrassed in their circumstances, assigned all their property:

to trustees, empowering them to carry on the business, and to

divide the net income ratably among their creditors, (all of

whom became parties to the deed), and to pay any residue

to the debtors, the majority of the creditors being authorized

to make rules for conducting the business or to put an end

to it altogether. The house of lords, differing from the major-

ity of the judges who delivered opinions at various stages of

the case, held that the creditors were not liable as partners:

for debts incurred by the trustees in carrying on the business

under the assignment. The decision was put upon the ground

that the liability of one partner for the acts of his copartner

is in truth the liability of a principal for the acts of his agent;

that a right to participate in the proﬁts, though cogent, is

not conclusive, evidence that the buiness is carried on in

part for the person receiving them; and that the test of his
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liability as a partner is whether he has authorized the man»

agers of the business to carry it on in his behalf. C'o:z:'vs. H 12010;

man, 8 H. L. Gas. 268, 304, 306, 312, 313, nom. Wheatcroft vs.

Hi-ckrnan, 9 C. B. (N. S.) 47, 90, 92, 98, 99. .

This new form of stating the general rule did not at ﬁrst

prove easier of application than the old one; for in the ﬁrt

cae which arose afterwards one judge of three dissented,

(Kilshaw vs. Juices, 3 Best & S. 847;) and in the next case the

unanimous judgment of four judges in the common bench was

reversed by four judges against two in the exchequcr cham-

ber, (Bullen vs. Sharp, 18 G. B. [N. S.] 614, and L. R. 1 C. P.

86). And, as has been pointed out in later English cases, the

reference to agency as a test of partnership was unfortunate

and inconclusive, inasmuch as agency results from partner-

ship rather than partnership from agency. Kelly, O. B., and

Cleasby, B., in Holme vs. Hammond, L. R. 7 Exch. 218, 227, 233;

Jessel, M. R., in Pooley vs. Driver, 5 Ch. Div. 458, 476. Such

a test seems to give a. synonym, rather than a deﬁnition;

another name for the conclusion, rather than a tatement of

the premises from which the conclusion is to be drawn. To

say that a person is liable as a partner, who stands in the rela-

312, (ante. p. 1or. And in Oo:r1 ""· Hie-km.an h.e qu.-O'ted. the--statemcn ts. of t:;tory and Pothier from Story, Partn. § 1,. altove
cited.
Jn that case, two merchants and copartners, becoming
embarrassed in their circumstances, assigned all their propert,t
to trustees, empowering them to carry on the busin.ess, and to
divide the net income ratably among their creditors, (all of
whom became parties to the deed), and to pay any residueto the debtors, the majority of the creditors being authorized
to make rnJes for conducting the business or to put an end
1o it altogether. The house of lords, differing from the major•
ity of the judges who del.ivered opinions at various stages ef
the case, held that the creditors were not liable as partnera
for debts incurred by the trustees in carrying on the busineu
under the assignment. The decision was put upon the ground
that the lfobility of one partner for the acts of his copartner
is in truth the liability of a principal for the acts of his agent;
that a right to participate in too profits, though cogent, HI.
not conclusive, evidence that the business is carried on iin
part for the person receiving them; and that the test of hisliability as a partner is whether he has authorized the man·
agers of the business to carry it on in bis behalf. Ooar't7s. Hi.<:'°7
ma?t, 8 H. L. Cas. 268, 304, 306, 312, 313, nom. Wheatcroft "8•
Hickman, 9 C. B. (N. S.) 47, 90, 92, 98, 99.
This new form of stating the general rule did not at inst
prove easier of application than the old one; for in the first
case which arose afh•rwards one judge of three dissented,.
(Kilshaw vs. Jukes, 3 Best & S. 847;) and in the next case the
unanimous judgment of four judges in the common bench was
reversed by four judges against two in the exchequer chamber, (Bullen vs. Sliat·p, 18 C. B. [N. S.] 614, and L. R. l C. P.
86). And, as has been pointed out in later English cases, the
reference to agency as a test of partnership was unfortunate
and inconclusive, inasmuch as agency results from partnership rather than ·partnership from agency. Kelly, C. B., and
CJeasby, B., in Holme vs. Hammond, L. R. 7 Exch. 218, 227, 23.'3;
Jessel, M. R., in Pooley vs. Driver, 5 Ch. Div. 458, 476. Such
a test seems to give a synonym, rather than a definition;
another name for the conclusion, rather than a statement of
the premises from which the conclusion is to be drawn. To
say that a person is liable as a partner, who stands in the rela~
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tion of principal to those by whom the business is actually

carried on, adds nothing by way of precision, for the very idea

of partnership includes the relation of principal and agent.

In the case last above cited, Sir George Jessel said: “You

cannot grasp the notion of agency, properly speaking, unless

you grasp the notion of the existence of the ﬁrm as a separate

entity from the existence of the partners,—~a notion which was

well grasped by the old Roman lawyers, and which was partly

understood in the courts of equity.” And in a very recent case

the court of appeals of New York, than which no court has

more steadfastly adhered to the old form of stating the rule,

has held that a partnership, though not strictly a legal entity

a distinct from the persons composing it, yet being commonly

so regarded by men of business, might be so treated in inter-

preting a commercial contract, Bank vs. Thompson, 121 N. Y.

2S0, 24 N. E. Rep. 473. I

In other respects, however, the rule laid down in Goa: as.

Hick-man has been unhesitatingly accepted in England, as

explaining and modifying the earlier rule. In re English 8.:

Irish Society, 1 Hem. & M. 85, 106, 107; Mollwo vs. Court of
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Wards, L. R. 4 P. C. 419, 435; Ross vs. Pa~rIc_1/ns, L. R. 20 Eq. 331,

335; Ear: pm-te Tennant, 6 Ch. Div. 303; Em parte Delhasse, 7_

Ch. Div. 511; Badcley vs. Bank, 38 Ch. Div. 238. See, also,

Davis vs. Patrick, 122 U. S. 138, 151, 7 Sup. Ct. Rep. 1102;

Eastman vs. Clark, 53 N. H. 276, 16 Am. Rep. 192; Wild rs.

Dwvcnport, 48 N. J . Law, 129, 7 Atl. Rep. 205, 57 Am. Rep. 552;

Scabury vs. Bolles, 51 N. J. Law, 103, 16 Atl. Rep. 54, and 52

N. J. Law, 413, 21 Atl. Rep. 952; Morgan vs. Farrell, 58 Conn.

413, 20 Atl. Rep. 614. (Post pl-94.)

In the present state of the law upon this subject, it may,

perhaps, be doubted whether any more precise general rule

can be laid down than, as indicated at the beginning of this

opinion, that those persons are partners who contribute either

property or money to carry on a joint business for their com-

mon beneﬁt, and who own and share the proﬁts thereof in cer-

tain proportions. If they do this, the incidents or consequences

follow that the acts of one in conducting the partnership busi-

ness are the acts of all; that each is agent for the ﬁrm and for

the other partners; that each receives part of the proﬁts as

proﬁts, and takes part of the fund to which the creditor of

the partnership have a right to look for the payment of their

tion of principal to those by whom the business is actually
carried on, adds nothing by way of precision, for the very idec.t.
of partnership includes the relation of principal and agent.
In the case last above cited, Sir George Jessel said: "You
cannot grasp the notion of agency, properly speaking, unless
you grasp the notion of the existence of the firm as a separate
entity from the existence of the partners,-a notion which was
well grasped by the old Roman lawyers, and which was partly
u~derstood in the courts of equity." And in a very recent case
the court of appeals of New York, than which no court has
more steadfastly adhered to the old form of stating the rule,
has held that a partnership, though not strictly a legal entity
as distinct from the persons composing it, yet being commonly
so regarded by men of business, might be so treated in interpreting a commercial co-ntract, Bank us. Tltompson, 121 N. Y.
2SO, 24 ~. E. RPp. 473. In other respects, however, the rule laid down in Oo:c
Hickman has been unhesitatingly accepted in England, as
explaining and modifying the earlier rule. In re English &
lrrsh Society, 1 Hem. & ?ti. 85, 106, 107; Mollwo vs. Court of
lVards, L. R. 4 P. C. 4 rn, 4:15; Ross vs. l'arkyns, L. R. 20 Eq. 3:31 ~
335; Ex partc Tennant, 6 Ch. Div. 303; Ex parte Delhasse, 7.
Ch. Div. 511; Badelc11 vs. Bank, 38 Cb. Div. 238. See, also,
Dat:is vs. Patrick, 122 U. S. 138, 151, 7 Sup. Ct. Rep. 1102;
Ea.<ttman vs. Clark, 53 N. H. 276, 16 Am. Rep. 192; Wild -rs.
DQtrenport, 48 N. J. Law, 129, 7 Atl. Rep. 295, 57 Am. E.ep. 552;
Seabury vs. Bolles, 51 N. J. Law, 103, 16 Atl. Rep. 54, and 52
N. J. Law, 413, 21 Atl. Rep. 952; Morgan vs. J?arrcll, 58 Conn.
413; 20 Atl. Rep. 614. (Post~-)
In the pre>sent state of the law upon this subject, it may,
perhaps, be doubted whether any more precise general rule
can be laid down than, as indicated at the beginning of this
opinion, that those persons are partners who contribute either
property or money to carry on a joint business for their common benefit, and who own and share the profits thereof in cer·
tain proportions. If they do this, the incidents or consequences
follow that the acts of one in conducting the partnership business are the acts of all; that each is agent for the firm and for
the other partners; that each receives part of the profits as
profits, and takes part of the fund to which the creditors of
the partnerl!lhip have a right to look for the payment of their
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any of them with third persons within the scope of the part-

nership business; and that even an express stipulation between

them that one shall not be so liable, though good between

themselves, is ineffectual as against third persons. And par-

ticipating in proﬁts is presumptive, but not conclusive, evi-

dence of partnership. .

In whatever form the rule is expressed, it is universally held

that an agent or servant, whose compensation is measured by

a certain proportion of the proﬁts of the partnership business,

is not thereby made a partner, in any sense. So an agreement

that the lessor of a hotel shall receive a certain portion of the

proﬁts thereof by way of rent does not make him a partner

with the lessee. Perrinc vs. Hanlcinson, 11 N. J. Law, 215;

H olmcs rs. Railroad (70., 5 Gray, 58; Beecher vs. Bush, 45 Mich.

188, 7 N. VV. Rep. 785; (ante p. 86). And it is now equally well

settled that the receiving of part of the proﬁts of a commer-

cial partnership, in lieu of or in addition to interest, by way

of compensation for a loan of money, has of itself no greater

effect. Wilson vs. Edmonds, 130 U. S. 472, 482, 9 Sup. Ct. Rep.
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563; Richardson vs. Hnghitt, 76 N. Y. 55, 32 Am. Rep. 267;

Curry vs. Fowler, 87 N. Y. 33, 41 Am. Rep. 343; Cassidy vs. Hall,

97 N. Y. 159; Smith cs. Km‘-yht, 71 Ill. 1-.18, 22 Am. Rep. 94;

Williams vs. Scatter, 7 Iowa 435, 446; Smelting Co. vs. Smith,

13 R. I. 27, 43 Am. Rep. 3; Mollwo as. Court of Wards, and

Badeley vs. Bank, above cited.

In some of the cases most relied on by the plaintiff, the per-

son held liable as a partner furnished the whole capital on

which the business was carried on by another, or else con-

tributed part of the capital and took an active part in the man-

agement of the business. Beauregard vs. Case, 91 U. S. 134;

Hackett vs. Stanley, 115 N. Y. 625, 627, 628, 633, 22 N. E. Rep.

-745; Pratt vs. Langdon, 12 Allen, 544, and 97 Mass. 97, 93 Am.

Dec. 61; Rowland vs. Long, 45 Md. 439. And in Mollwo cs. Court

of Wards, above cited, after speaking of a contract of loan and

security, in which no partnership was intended, it was justly

observed: “If cases should occur where any persons, under

the guise of such an arrangement, are really trading as prin-

cipals, and putting forward, as ostensible traders, others who

are really their agents, they must not hope by such devices

to escape liability; for the law, in cases of this kind, will look

debts; that all are liable as partners upon contracts made by
any of them with third persons within the scope of the partnership business; and that even an exp1-ess stipulation between
them tllat one shall not be so lia hie, thougb good between
themselves, is ineffectual as against third persons. And participating in pr-0tlts is presumptiYe, but not conclusive, evidence of pa'r tnership.
In whatever form the rule is expressed, it is universally held
that an agent or servant, whose compensation is measured by
a certain proportion of the profits of the partnership business,
ts not thereby made a partner, in any !'ense. So an agreement
that the lessor of a hotel shall receive a certain portion of tlH~
profits thereof by way of rent does not make him a partner
with the lessee. Perrine VB. Hankinson~ 11 N. J. Law, 215;
Holmes t:s. Railroad Co., 5 Gray, 58; Beecher vs. Bush, 45 ~fich .
188, 7 N.
Rep. 785; (ante p. 86). And it is now equull.v well
Eiettled that the receiving of part of the profits of a commercial partllership, in lien of or in addition to interest, by way
of compensation for a loan of money, has of itself no greater
effect. ·wuson t:a. Edmonds, 130 U. S. 472, 482, 9 Sup. Ct. Rep.
563; Richa~·d.<Jon vs. H1tghitt, 76 N. Y. 55, 32 Am. Rep. 267;
Curry vs. Fo1£ler, 87 N. Y. 33, 41 Am. Rep. :l4:l; Cassidy vs. Hall,
97 N. Y. 159; Smith vs. Kniyht, 71 Ill. U8, 22 Am. Rep. 94;
Williams vs. So11tter, 7 Iowa 435, 446; Smelting Co. t's. Smith,
13 R. I. 27, 43 Am. Rep. 3; Mollwo VB. Court of Wards, and
Badeley vs. Bank, above cited.
In some of the cases most relied on by the plaintiff, the person held liable as a partner furnished the whole capital on
which the business was carried on by another, or else contributed part of the capital and took an active part in the management of the business. Beauregard vs. Case, 91 U. S. 134;
Hackett VB. Stanley, 115 N. Y. 625, 627, 628, 633, 22 N. E. Rep.
745.: Pratt rs. Langdhn, 12 Allen, 5H, and 97 Mass. 97, 93 Am.
Dec. 61; Rowland vs. Long, 45 .Md. 439. And in M ollzco vs. Court
of Wm·ds, above cited, after speaking of a contract of loan and
security, in which no partnership was intended, it was justl.v
observed: "If cases should occur where any persons, under
the guise of such an arrangement, are really trading as prin- ·
cipals, and putting forward, as ostensible traders, others who
are really their agents, they must not hope by such devict>~
to escape liability; for the law, in cases of this kind, will look
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at the body and substance of the arrangements. and fasten

responsibility on the parties according to their true and real

character.” L. R. 4 P. C. 438. But in the case at bar no such

clement is found.

Throughout the original agreement, and the renewals there-

of, the sum of $10,000 paid by Perry to the partnership, and

for which they gave him their promissory notes, is spoken of

as a loan, for which the partnership was to pay him legal inter-

est at all events, and also pay him one tenth of the net yearly

profits of the partnership business, if those proﬁts should

exceed the sum of $10,000. The manifest intention of the

parties, as apparent upon the face of the agreement, was to

create the relation of debtor and creditor, and not that of part-

ners. Perry’s demanding and receiving accounts and payments

yearly was in accordance with his right as a creditor. There

is nothing in the agreement itself, or in the conduct of the par-

ties, to show that he assumed any other relation. He never

exercised any control over the business. The legal etfect of

the instrument could not be controlled by the testimony of one

of the partners to his opinion that “it was capital he had in
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the business the same as ours; we owed it to him; of course,

we owed it to him if we did not lose it.”

I'pon the whole evidence, a jury would not be justified in

inferring, on the part of Perry, either “actual participation in

the proﬁts as principal,” within the rule as laid down by this

court in Berthold vs. Goldsmith, or that he authorized the busi-

ness to be carried on in part for him or on his behalf, within

the rule as stated in Cow vs. Hickman and the later English

cases. There being no partnership, in any sense, and Perry

never having held himself out as :1 partner to the plaintiff or

to those under whom he claimed, the circuit court rightly

ruled that the action could not be maintained. Pleasants vs.

Font, 22 Wall. 116; Thompson vs. Bank, 111 U. S. 529, 4 Sup.

Ct. Rep. 689.

Judgment atiirmed.

Mr. Justice Brown, not having been a member of the court

when this case was argued, took no. part in its decision.

Norm: See Mecham‘s Elem. ot Partn., §§ 66, 67, 68.

at the body nnd substance of the arrangements, o.nd fute.B
responsibility on the parties according to their true and real
diaracter." L. R. 4: P. C. 438. But in the case at bar no •u.da
clem<"nt is fou11d.
Through-0ut th.e original agreement, and the renewals thereof, the sum of $10,000 paid by Perry to the partnership, aad
for which they gaYe him their promissory notes, is spoken ef
as a loan, for which the partnership was to pay him legal inter~st at all events, and also pay him one tenth of the net yearly
profits of the partnership business, if those profits should
exceed the sum of $10,000. The manifest intention <>f ~
parties, as apparent upon the face of the agreement, was to
create the relation of debtor and creditor, and not that of partners. Perry's demanding and receiving accoonts and payments
yearly was in accordance with his right as a creditor. There
is nothing in the agreement itself, or in the conduct of the parties, to show that he aBSumed any other relation. He never
exerdsed any control over the business. 'fbe legal effect of
the instrument could not be controlled by the testimony of one
of the partners to his opinion that "it was capital he had in
the business the same as ours; we owed it to him; of course,
we owed it to him if we did not lose it."
l"pon the whole evidence, a jury would not be justified ln
inferring, on the part of l'erry, either "actual participation in
the profits as principal,'' within the rule as laid down by this
court in Bertltold vs. Goldsmith, OI" that he authorized the busiDf.'SS to be carried on in part for him or on his behalf, within
the rule as stated in Oen vs. Hickman. and the later English
cases. There being no partnership, in any sense, and Perr.r
never having held himself out as a partnl'r to the plaintiff or
to those unde1• whom he claimed, the circuit court rightly
ruled that the action could not be maintained. Pleasants va.
Pant, 22 'Vall. 116; Thompson vs. Bank, 111 U. S. 529, 4 Sup.
Ct. Rep. m:m.
Judgment affirmed.
Mr. Justice Brown, not having been a member of the court
when this case was argued, took no part in it& decision.
N<Yr&: See Mechem'a Elem. of Partn., §§ 661 67, 68.
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Supreme Court of Pennsylvania, 1892.

150 Pa. 466, 30 Am. St. Rep. 823, 24 Atl. Rep. 665.

ASSUMPSIT by the First National Bank of 'Waverly against

Charles L. Crandall, Stephen C. Hall, and George F. Lyon,

copartners doing business as Hall & Lyon, William L. \Vat-

WAVERLY NATIONAL BANK vs. HALL.

rous and J. B. Floyd, all late copartners doing business as O.

M. Crandall. Defendants obtained judgment. Plaintiff

Supreme Court of Pennsyfrania, 1892.

appeals.

Rodney A. Mcrcur and Edward Overton, for appellant.

150 Pa. 466, HO Am. St. Rep. 823, 21 Atl. Rep. 665.

D’A. Overton and John 0'. I ngham, for appellees.

HEYDRICK, J . The plaintiff sues upon notes made by C. M.

Crandall, one of the defendants, in his own name, and seeks

to charge the other defendants as partners of br-a.ndall in a

business in which the proceeds of certain other notes,_of which

these were renewals, were used. The evidence relied upon to

establish the alleged partnership is a contract in writing

between Crandall of the one part and the other defendants of

the other part, dated February 24, 1885. If this contract does

not create a partnership as to creditors, it cannot be success-

AssuMPSIT by the First National Dank of Waverly against
Charles L. Crandall, Stephen C. Hall, and George F. Lyon,
copartners doing business
Hall & Lyon, William L. \Vatrous and J. U. Floyd, all late copartners doing business as 0.
M. Crandall.
Defendants obtained judgment. Plaintift
appeals.

as
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fully contended that all the evidence in the cause, taken

together, tends to charge anybody but Crandall; and, inasmuch

as all the assignments of error are predicated upon the assump-

tion that such partnership was created by that contract, it is

evident that, if that assumption was unfounded, the plaintiffs

Rodney A. Mercur and Edward Overton, for appellant.
v~.A..

Overton and John 0. Ingham, for appellees.

could not have been injured by the rulings complained of; and

hence, though there may have been technical error therein,

the judgment ought not to be disturbed. It is therefore per-

tinent to inquire what were the rightsland liabilities of the

parties under that contract, although the question is not

directly raised by any of the assignments of error.

The whole scope of the contract indicates that a loan of

money to Crandall by the other parties in consideration of a

share of the proﬁts of a business in which he was to embark

was intended, and not a contribution to the capital of a part-

15-

HEYDRICK, J. The plaintiff sues upon notes made by 0. M.
Crandall, one of the defendants, in his own name, and seeks
to charge the other defendants as partners of (,randall in a
business in which the proceeds of certain other notes,.of which
these were renewals, were used. The evidence relied upon to
E>Rtablish the alleged partnership is a contract in writing
between Cr·andall of the one part and the other defendants of
the other part, dated February 24, 1885. If this contract doeR
not create a partnership as to creditors, it cannot be succe88fully contended that all the evidence in the cause, taken
together, tends to charge anybody but Crandall; and, inasmuch
as all the assignments of error are predicated upon the assumption that such partnership was created by that contract, it is
evident that, if that assumption was unfounded, the plaintiffK
could not have been injnl'('d by the rulings complained of; aml
hence, though there may have been technical error therein,
the judgment ought not to be disturbed. It is therefore pertinent to inquire what were the rights and liabilities of the
parties under that contract, although the question is not
directly raised by any of the assignments of error.
The whole scope of the contract indicates that a loan or
money to Crandall by the other parties in consideration of a
share of the profits of a business in which he was to embark
was intended, and not a contribution to the capital of a part,

15
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nership of which the parties were to be the members. The

parties of the second part covenanted to furnish $8,000 to

Crandall, and not to a ﬁrm. They were to furnish it to him-

from time to time, as he might require it, and its payment to

them was to be secured by a chattel mortgage upon the tools,

machinery, furniture. and ﬁxtures of every kind and nature

belonging to or connected with the business in which it was

to be used. Crandall might repay it, at his option, before the

expiration of the full term for which he had the right to

demand it; and, although it was stipulated that the money so

to be furnished should be used in the business contemplated,

the right of entire control of that business was recognized to

be in, and was expressly conceded to, Crandall. And it was

further stipulated that nothing in the writing contained should

be construed to create a partnership between the parties

thereto except as to the proﬁts of the business. These provi-

sions are all consistent with the relation of borrower and

lender, and some of them are inconsistent with any other rela-

tion. It is, therefore, manifest that that relation was intended

to be established; and the next question is whether, in spite of
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the intention of the parties, the community of interest in the

proﬁts constituted them a partnership as to creditors. If this

were a Pennsylvania contract, the question would he answered

in the negative by the act of April 6, 1870, (P. L. 56), and by

Hart vs. Kcl-Icy, S3 Pa. St. 286. But, although it was made in

this State, it was to be executed in the state of New York.

Such cases are stated by approved text writers to be an excep-

tion to the general rule that the lea: loci applies in respect to

the nature, obligation, and construction of contracts. That

exception is thus stated by Judge STORY: “But where the con-

tract is either expressly or tacitly to be performed in any other

place, the general rule is, in conformity to the presumed inten-

tion of the parties, that the contract, as to its validity, nature,

obligation, and interpretation, is to be governed by the law of

the place of performance." Conﬂ. Laws, § 280. Chancellor

Knxr, after stating the exception in substantially the same

terms, adds that it “is more embarrassed than any other branch

of the subject [the lc.r loci-] by distinctions and jarring decis-

ions.” 2 Comm. 459. But, whatever conﬂict of authority there

may be in respect to the exception, all agree that matters con-

nected with the performance of a contract are regulated by

·'

nership of which the parties were to be the members. The
parties of the second part covenanted to furnish $3,000 to
Crandall, and not to a firm. They wer~ to furnish it to him
from time to time, as he might require it, and its payment to
them was to be secured by a chattel mortgage upon the tools,
machinery, furniture. and fixtures of every kind and nature
belonging to 01· connected with the business in wh ich it was
to be used. Crandall might repay it, at his option, before the
-expiration of the full term for which he had the right to
demand it; and, although it was stipulated that the money so
to be furnished should be used in the lmsiness contemplated,
the right of entire control of that business was recognized to
be in, and was expressly conced~d to, Crandall. And it was
further stipulated that nothing in the writing contained should
be construed to create a partnership between the parti~s
thereto except as to the profits of the business. These provisions are all consistent with the relation of borrower and
lender, and some of them are inconsistent with any other relation. It is, therefore, manifest that that relation was intended
to be established; and the next question is whether, in spite of
the intention of the parties, the community of interest in the
profits constituted them a partnership as to creditors. If this
were a Pennsylvania contract, the question would be answered
tn the ne~ative by the act of April 6, 1870, (P. L. 56), and by
Bart 1:s. Kelley, 83 Pa. St. 28G. llut, although it was made in
this Rtate, it was to be executed in th(' stnte of New York.
Such cases are stated by approved text writers to be an exception to the general rule that the lex loci applies in respect to
the nature, obligation, and construction of contracts. That
excrption is thus stated by Judge 8TORY: "But where the contra et is either expressly or tacitly to be performed in any other
place, the general rule is, in conformity to the presumed intention of the parties, that the rontract, as to its validity, nature,
obligation, and interpretation, is to be governed by the law of
the place of performance."' Confl. Laws, § 280. Chancellor
KENT, after stating the exception in substantially th:! same
terms, adds that it "is more embarrassed than any other branch
of the subject [the lrJJ loci] by distinctions and jarring decisions." 2 Comm. 4!'i9. But, whatever conflict of authol'ity there
may be in respect to the exc<>ption, all agree that matters connectPd with thr performance of a contract are regulated by
1

..
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the law prevailing at the place of performance. Brown vs.

Ra-ilroatl 00., 83 Pa. St. 316; Scudder 1:8. Bank, 91 U. S. 406.

Under the present contract it is clear there could be no liability

to third persons without a performance as between the parties

to it, and therefore the question of such liability would neces-

sarily be connected with or grow out of such performance, _and

be determinable by the law of New York.

More than a century ago Chief Justice DEGREY, in Grace vs.

Smith, 2 1Vm. Bl. 998, (ante p. 61) laid down the proposition

that “every man that has a share of the proﬁts of a trade ought

also to bear his share of the loss.” In a few years the principle

thus stated became recognized a a part of the law of England}

and so continued until 1.860, when it was overthrown by the

house of lords in Goa: vs. Hickman, 8 H. L. Gas. 208, (ante p. 70).

On this side of the Atlantic, and especially in the state of New

York, it was accepted Without question, so far as I ha \'e

observed, as to the soundness of the reasons put forth in sup-

port of it, until it was exploded in England. As early as 1819,

Srnxonn, J ., delivering the opinion of the court in Walden rs.
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Sherlmrne, 15 Johns. 409, said: “No principle is better estab-

lished than that every person is deemed to be in partnership

if he is interested in the proﬁts of a trade, and if the advantages

which he derives from the trade are casual and indeﬁnite,

depending on the accidents of trade.” And, although the judg-

ment of the house of lords in Goa: vs. Hickman was soon fol-

lowed by many American courts, the New York court of

appeals declared as late as 1874, in Lcggctt vs. Hg/dc, 58 N. Y.

272, 17 Am. Rep. 244, that the rule remained in that state -is

it had long been. But, while the judgment of the court sus-

tained the rule, the opinion of the learned judge who pro-

nounced it betrayed dissatisfaction with it, and attempted to

‘depend-it on no other principle than that of stare decisis, and

the chief justice dissented from the judgment itself. The ques-

tion came before the court of appeals again in Richardson rs.

Hughitt, 76 N. Y. 55, 32 Am. Rep. 267. In that case the defend-

ant had entered into a contract in writing with a ﬁrm engaged

in the business of manufacturing wagons, by the terms of

which they were to manufacture and deliver wagons to him,

and use their best effort to sell them. He was to advance'$50

on each wagon, to be paid on the ﬁrst day of each month, and

at the time of each advance the ﬁrm was to render him an

the law prevailing at the place of performance. Brou;n vs.
Ra4lroad Co., 83 Pa. St. 316; Scudder n. Bank, 91 U. S. 406.
Under the present contract it is clear there could be no liability
to third persons without a performance as between the partiea
to it, and therefore the questi-On of such liability would necessarily be connected with or grow out of such performance, .and
be determinable by the law of New York.
More than a century ~go Chief Justice DEGREY, in Grace ·vs.
Smith, 2 \Vm. Bl. 998, (a.nte p. 61) laid dowu the proposition
that "every man that bas a share of the profits of a trade ought
also to bear his share of the loss.:' In a few yem·s the principl · ~
thus stated became recognized as a part of the law of England~
and so continued until l8ti0, when it was over1hrown by the
house of lords in CoJJ vs. Hickman., 8 H. L. Cas. 2G8, (ante p. 70)_
On this side of the Atlantic, anti. especially
in the state of NPw
I
York, it was accepted without question, so far as I hn \·e
observed, as to the soundness of the reasons put forth in st~p
port of it, until it was exploded in England. As early as 1819,
SPENCER, J., delivering t'he opinion of the court in lr'aldcn rs.
Sherburne, 15 Johns. 409, said: "No principle is better estr. ulisbed than that every person is deemed to be in partnership
if he is interested in the profits of a trade, and if the advantages
which he derives from the trade are casual and indefinite,
depending on the accidents of trade." And, although the jud~
mcnt of the house of lords in Cox vs. Hi<:kman was soon followed by many American courts, the New York court of
appeals declared as late as 1874, in Leggett vs. Hyde, 58 N. y_
272, 17 Am. Rep. 244, that the rule remained in that state ·1s
it had long been. Dut, while the judgment of the court suHtained the rule, the opinion of the learned judge who pronounced it betrayed dissatisfaction with it, and attempted to
·depend- it on no other principle than that of stare dccisis, and
the chief justice difssented from the judgment itself. The qm·.~
tion came b<>fore the court of appeals again in Richardson f"i'I.
Hugkitt, 76 N. Y. 55, :J2 Am. Rep. 267. In that case the defen·lant had entered into a contract in ,\rriting with a firm engagerl
in the business of manufacturing wagons, by the terms or
which they were to manufacture and deliver wagons to him,
and use their best (•ffort to sell them. He was to advancc'$ti()
on each wagon, to be paid on the first day of each month, an;)
at the time of each advance the firm was to render him an
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pay him one quarter of the net proﬁts thereon, with interest

on the advances. This instrument was construed to be a con-

tract for the loan of money, and not to constitute a partner-

ship. This was followed by Curr_1/ rs. Fowler, 87 N. Y. 33, 41

Am. Rep. 343, in which it appeared that certain persons hav-

ing purchased vacant ground in the city of New York, and

being about to erect buildings thereon, entered into a written

contract with Fowler, by the terms of which he was to advance

$50,000 towards the purchase and erection of the buildings,

in consideration of which they “agreed to share the proﬁts of

the said purchase and buildings with the said Fowler;” and

he wa to be allowed interest on his advances, and be secured

by bond and mortgage on the premises. This contract was

held not to create any other relation than that of borrower

and lender; the same judge who delivered the opinion of the

court in the case last cited saying: “In Richardson cs. H ugh-itl-,

76 N. Y. 55, 32 Am. Rep. 267, it was held by this court that a

person who has no interest in the business of a ﬁrm, or in the

capital invested, save that he is to receive a share of the proﬁts
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as a compensation for services, or for money loaned for the

beneﬁt of the business, is not a .partner, and cannot be held

liable as such by a creditor of the ﬁrm.” This language was

repeated with approval in Cassidy cs. Hall, 97 N. Y. 159. It

is aid, however, in Hackett vs. Stanley, 115 N. Y. 625. 22 N. E.

Rep. 745, that these cases, and others in harmony with them,

do not overrule Lcggctt vs. Hg/dc and its predecessors. But,

while this is aﬂirmed, it is said in the same case that “excep-

tions to the rule [that participation in proﬁts of a business

renders the participant liable‘ to creditors] are, however, found

in cases where a share in proﬁts is contracted to be paid as

a measure of compensation to employés for services rendered

in the business, or for the use of moneys loaned in aid of the

enterprise." It is not material to inquire how much more of

the rule is left by this exception than was left by Com vs. Hick-

man. It is enough that the present case comes within the let-

ter and the spirit of the exception. The parties who made the

loan, and who are now sought to be hold liable as partners,

had no voice or part in the prosecution of the business, either

as principals or otherwise; nor had they an irrevocable right

to demand a share of the profits, as was the case in Hackctt v-9.

account of sales of wagons during the previous month, and
pay him one quarter of the net profits thereon, with interest
on the advances. This instrument was e<>ostrued to be a con·
tract for the loan of money, and not to constitute a partnership. This was followed by C1trr11 rs. Jr'o1cler, 87 ::s'. Y. 33, 41
Am. Uep. 343, in which it appeared that certain persons having purdmsed vacant ~round in the city of New York, an1l
being about to ered buildings thereon, entered into a written
contrnet with Fowln, h~· the terms of which he was to advance
f50,000 towards the purchase and erection of the buildings,
in consideration of which they "agreed to share the profits of
the said purchase and buiJding-s with the said Fowler;" and
he was to be allowed interest on his ad,·anceR, and be secured
by bond and mortgage on the premises. This contract was
held not to create any other rPlntion than that of borrower
and lender; the same judge who delivered the opinion of the
court In the case last cited saying: ''In Richardson t:s. Hugh·i tt,
76 N. Y. 55, !l2 Am. Rep. 267, it was hc>ld by this court that a
person who has no interest in the business of a firm, or in the
capital invested, save that he is to receive a share of the profits
as a compensation for services, or for money loaned for thP.
benefit of thf'! business, is not a .partner, and cannot be held
liable as such by a creditor of the firm." This language was
repeated with approval in Cassifl]/ vs. Hall, 91 N. Y. 159. It
is said~ however, in Hackett vs. StanleJI, 115 N. Y. G25, 22 N. E.
Rep. 745, that these cases, and others in harmony with them,
do not overrule Leggett vs. H11de and its predecessors. But,
while this is affirmed, it is said in the same case that "excep·
tions to the rule [that participation in profits of a business
renders the participant liable to creditors] are, however, found
in cases where a sh.are in profits is contracted to be paid as
a measure of comJ)(lnsation to employ~s for services rendered
in the bmiiness, or for the use of mone~·s loaned in aid of the
enterprisP.'' It is not material to inquire how much more of
the rule is left by this excPption than was left by Cox vs. Hickman. It is enon~h that the present case comes within the let·
ter and the spirit of thc> exception. 1'he parties who made the
loan, and who are now sought to be held liable as partners,
had no voice or part in the prosecution of the business, either
as principals or othc>rwisc; nor had they an irrevocable right
to n<·nunHl a ~hnr<' of the profits, as was the case in Hackett v.s.
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S.'unlcy. The right of control, or any voice in the control,-

an incident of proprietorship,—was denied to them. And the

implication of partnership from community of interest in the

b~

proﬁts was excluded by an express stipulation, the absence of

which in Hackett vs. Stanley was thought to be worthy of notice;

II.

s:anley. The right of co.ntrol, or any voice in the control,an incident of proprietorship,-was denied to them. And the
implication of partnership from community of interest in the
profits was excluded by an express stipulation, the absence of
which in Hackett VB. Stanley was thought to be wo11:hy of notice;
und their right to demand a share of th.c profits was to terminate upon repayment of the money advanced at the end of
ftve years, or sooner, at the option of Crandall. In all ifa
material provisions the contract under consideration is not
distinguishable from that in Curry vs. Fowler, or from those
provisions of the contract in Hackett vs. Stanley, which it i~
there conceded would create no other relation than that of
borrower and lender. For these reasons the defendants as to
whom issue was joined .are not liable to the plaintiff, and
therefore the judgment must be affirmed.
NarB: Bee also cases cited in notes to § 50, Mechem'1 Elem. of Parln.

and their right to demand a share of the proﬁts was to ter-

minate upon repayment of the money advanced at the end of

--------

ﬁve years, or sooner, at the option of Crandall. In all its

material provisions the contract under consideration is not

distinguishable from that in Curry vs. Fowler, or from those

provisions of the contract in Hackctt vs. Stanley, which it is

SPAULDING vs. STUBBINGS.

there conceded would create no other relation than that of

borrower and lender. For these reasons the defendants as to

Supreme Court of Wfaconsin, 1893.

whom issue was joined are not liable to -the plaintiﬁ, and

therefore the judgment must be atﬁrmed.

86 Wis. 255, 39 Am. St. Rep. 888, 56 N. W. Rep. 409.

Norm: See also cases cited in notes to § 50, Mechem’s Elem. of Psrtn.
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SPAULDING vs. STUBBING S.

Supreme Court of Wisconsin, 1893.

86 Wis. 255, 39 Am. St. Rep. 888, 56 N. W. Rep. 469.

On August S, 1888, \Vilson H. Stubbings, who lived at Evans-

ton, Ill., but had a store at Marenisco, Mich., entered into

a contract with one John O'Connor, who was engaged in busi-

ness at Eagle River, \Vis., by which Stubbings was to advance

money to O’Connor for use in his business. O’Connor was to

give security for the money, pay Stubbings 10 per cent interest

upon it, and also give him one-half of the proﬁts. Stubbings

supplied money under the contract, and also turned in the

stock of goods a.t Marenisco. On April 10, 1889, the goods

and money so advanced amounted to $14.611.50, and on that day

a new contract was entered into between the parties on sub-

stantially the same terms as the former. O’Connor carried

on the business in his own name until his death in July, 1889,

when his son and administrator, George O’Connor, took charge

of it. Stubbings knew of and assented to this and continued

On August S, 1888, 'Vilson H. Stubbings, who lived at Evanston, Ill., but bad a store at 'Marenisco, Mich., entered into
a contract with one .John O'Connor, who was engaged in business at Eagle River, 'Vis., by which Stabbings was to advanc1~
money to O'Connor for use in his business. O'Connor was to
give security for the money, pay Stabbings 10 per cent interest
upon it, and also give him one-half of the profits. Stabbings
supplied mone>y under the contract, llild also turned in thP
stock of goods at Marenisco. On April 10, 1889, the goods
and money so advanced nmounted to $14.611.50, and on that day
a new contract was entered into between the pa11:ies on substantially the same terms as the former. O'Connor carried
on the business in his own name until his death in ,July, 188!),
when bis son and administrator, George O'Connor, took charge
of it. Stnbbings knew of and assented to this and continued

•
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to advance money for the business. Plaintiff sold goods to

John O'Connor and to George O’Connor for use in the business.

George gave a note for part of these goods. The action was

upon the note and the account, and was brought against

George O'Connor and Stubbings, on the ground that the latter

was a partner.

Plaintiff recovered below and Stubbings appealed.

Other facts appear in the opinion.

Alban ¢€ Barnes (Gabe Bouck, of counsel), for appellant.

Levi J. Billings (M-illcr (£1 1lIcC'ormick, of counsel for

respondent.

Lyon, C. J . (after stating the facts). If defendant Stubbings

is liable in this action, he is so liable because he was a partner

to advance money for the business. Plaintiff sold goods to
.John O'Connor and to George O'Connor for use in the business.
George gave a note for part of these goods. The action was
upon the note and the account, and was brought against
George O'Connor nnd Stubbiugs, on the ground that the latter
was a partner.
PJaintiff recovered below and Stubbings appealed.
Other facts appear in the opinion.

with John 0’Connor, during his lifetime, in the Eagle River

business, and allowed the business to be continued on the same

Alban & Barnes (Gabe Bouck, of counsel), for appellant.

basis by the administrators of John O’Connor’s estate after

his death. We have no case here for the application of the doc-

trine of estoppel against Stubbings, because he held himself

Levi J.

Billings (Millffr & McCorm-ick, of counsel for

respondent.

out to plaintiff as a partner in the business. The plaintiff tes-

tiﬁed he was told by John O’Connor, just before his death, that
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Stubbings had an interest in the business, and that was all.

If plaintiff was a competent witness to give his testimony

(which counsel for Stubbings den_v), it fails to prove that Stub-

bings held himself out to plaintiff as a partner with O‘Connm-

in the Eagle River business. It does not appear that plaintilf

took the trouble to inquire of Stubbings or any other person

what that interest was, if it existed, or to ascertain whether

the business was continued on the same basis after the death

of John O'Connor; and there is no satisfactory proof that

plaintiff relied upon the fact that Stubbings was a partner

in the business when he gave credit to John O-‘Connor, and,

after his death, to his administrators. Hence, the ﬁrst and

principal question is, were John O’Connor and Stubbings part-

ners inter so in the Eagle River business before and at the time

of the death of John ()’Connor? Among the numerous deﬁni-

tions of a “partnership” to be found in the treatises on that

subject, many of which definitions are collected in 1 Lindl.

Partn. p. 2, and in 17 Amer. & Eng. Enc. Law, 828, we think

the deﬁnition formulated by Mr. Bates in his late work on

LYON, C. J. (after stating the facts). If d~fendant Stubbings
is liable in this action, be is so liable because he was a partner
with John O'Connor, during his lifetime, in the EagJe River
business~ and allowed the business to be continued on the same
basis by the administrators of John O'Connor's estate after
hisdPath. \Ve have no case here for the application of the doC'trine of efitoppel against Stubbings, because he held himself
ont to plaintiff as a partner in the business. T11e plaintiff testified he was told by John O'Connor, just before his death, that
Btubbings had an interest in the business, and that was all.
If plaintiff was a competent witness to give bis testimony
(whic;h counsel for Stubbings deny), it fails to prove that Stuhbings held himself out to plaintiff as a partner with O'Connnl'
'in the Engle Hiver business. It does not appear that pJaintilI
took the trouble to inquire of Stubbings or any other pe1·son
what that interest was, if it existed, or to nscertain whether
the business was continued on the same basis after the death
<>f .John O'Connor; and there is no satisfactory proof that
plaintiff relied upon the fact that Stubbings was a partner
in the business when he gave credit to John O'Connor, and,
nf$er his death, to his administrators. Hence, the first aml
pri'ncipal question is, were John O'Connor and Stubbings partners inter sc in the Eagle River business before and at the time
of the death of John O'Connor? Among the numerous definitions of a "partnership'~ to be found in the treatises on that
-subject, many of which definitions are collected in 1 Lindi.
Partn. p. 2, and in 17 Amer. & Eng. Enc. Law, 828, we think
the definition formulated by Mr. nates in his late work on

SPAULDING VS. STUDBINGS.
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that subject is as accurate and satisfactory as any we have

seen. This deﬁnition seems to be preferred by the learned

writer of the article entitled “Partnership” in such encyclo-

pedia. It is as follows: “A partnership is the contract relation

subsisting between persons who have combined their property,

labor, and skill in an enterprise or business, as principals, for

the purpose of joint proﬁt.” 1 Bates, Partn. § 1. It is said by

Mr. Lindley that “ ‘partnership,’ although often called a ‘con-

tract,’ is in truth the result of a contract; the relations which

subsist between persons who have agreed to share the proﬁts

of some business, rather than the agreement to share such

proﬁts.” 1 Lindl. Partn. p. 2. Hence it is not essential to the

existence of a partnership that it be so denominated in the con-

tract of the parties; nor is it necessarily fatal thereto if the

parties declare in such contract that they do not intend to

become partners. The real inquiry always is, have the parties

by their contract combined their property, labor, or skill in an

enterprise or business, as principals, for the purpose of joint

proﬁt? If they have done so, they are partners i_n that business

or enterprise, no matter how earnestly they may protest they
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are not, or how distant the formation of a partnership was

from their minds. The terms of their contract given, the law

steps in, and declares what their relations are to the enter-

prise or business and to each other.

The learned counsel for Stubbings contends that only the

agreement of April 10, 1889, can be considered in determining

the question of partnership. This alone of the two agreements

above mentioned is set out and relied upon in the complaint

to establish a partnership between Stubbings and John O’Con-

nor. \Vhilc we think the same eﬁfect should be given to both

contracts, construed together, that should be given to the cou-

tract of April 10, 1889, excluding the other, we are willing to

adopt the view of counsel, and conﬁne ourselves to giving con-

struction to the latest contract. That instrument in form fixes

the amount of money loaned by Stubbings to John O’Connor

at the sum of $14,611.50, and binds the latter to repay it in

ﬁve years, with 10 per cent interest, payable annually. The

instrument recites that O’Connor is engaged in carrying on a

general merchandise business in Eagle River, and provides

that he shall pay Stubbingsone-half of the net proﬁts of such

business; that O’Connor shall keep correct account books of

I

•

thnt subject is as accurate and satisfactory as any we have
seen. This definition seems to be preferred by the learned
writer of the article entitled "Partnership" in such encyclo·
pedia. It is us follows: ''A partnership is the contract relation
subsisting between persons who have combined their property,
labor, and skill in an enterprise or business, as principals, for.
the purpose of joint profit/' 1 Bates, Partn. § 1. It is said by
Mr. Lindley that "'partnership,' although often called a 'con·
tract,' is in truth the result of a contract; the relations which
subsist between persons who have agreed to share the profits
of some business, rather than the agreement to share such
profits." 1 Lindi. Partu. p. 2. Hence it is not essential to thP
existence of a partnership that it be so denominated in the con·
tract of the parties; nor is it necessarily fatal thereto if the
parties declare in such contract that they do not intend to
become partners. The real inquiry always is, have the parties
by their contract combined their property, labor, or skill in an
enterpri8e or business, as principals, for the purpose of joint
profit? Jf they have done so, they are partners \n that busiµess
or enterprise, no matter bow eamestl.v they may protest they
nre not, or how diRtant the formation of a partnership was
from their minds. The terms of their contract given, the law
steps in, and declares what their relations are to the enterprise or business and to <:acl1 other.
'fhe learned counsel for Stubbings contends that only the
agreement of April 10, 1889, can be considered in determining
the question of partnership. This alone of the two agreements
above mentioned is set out and relied upon in the complaint
to establish a partnership between Stubbings and John O'Connor. 'Vhile we think the same effect should be given to both
contracts, con$trued together, that should be given to the con-·
tract of April 10, 1889, excluding the other, we are willing to
adopt the view of counsel, and confine ourselves to giving construction to the latest contract. 'l'hat instrument in form fixe~
the amount of money loaned by ~tubbing-s to John O'Connor
at the sum of $14,611.50, and binds the latter to repay it in
five years, with 10 per cent interest, payable annually. The
instrument recites that O'Connor is engaged in carrying on a
general merchandise business in Eagle Hiver, and provides
that he shall pay Stubbings" one-half of the net profits of such
business; that O'Connor shall keep correct account books of
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the business, which shall be open at all times to the inspection

of Stubbings or his agent; and that during ﬁve years the stock

of goods in the business shall not be sold in bulk without the

consent of both parties thereto. It will be observed that this

agreement does not specify what Q’Connor. had done or should

do with the $14,611.50, nor the consideration for the stipula-

tion to give Stubbings one-half of the net proﬁts of the busi-

ness. Such share of the proﬁts could not have been given as

additional interest, because the agreement provided for pay-

ing him the highest legal rate of interest in this State, _inde-

pendently of the proﬁts. Neither was it for services in the busi-

ness, for Stubbings did not stipulate to perform services

therein. The conclusion is almost irresistible that it wa

inserted to ﬁx the proportionate share of Stubbings -in the

business. It will also be observed that in the contract

of April 10, Stubbings did not agree to make any-further

loans or advances to O’Connor, neither does it contain

any provision that O’Connor should be responsible therefor

should any fu_rther advances be made. Stubbings made

further advances, however, for the beneﬁt of the busi-
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ness, and it does not appear that any time was ﬁxed

for repayment thereof, or that he demanded any voucher

or security therefor. It is not reasonable to believe

that he would thus have parted with his money if he was not

interested with O’Connor in the business, as a principal. More-

over, the letters of Stubbings in evidence show that the propo-

sition to start the business at Eagle River was ﬁrst made by

him; that he purchased much stock for the store; that he

advised, if he did not dictate, of whom O’Connor should make

purchases, as well as prices and terms; that he arranged for

credits; and that he carefully watched and freely interfered

with all the details of the business, so far as he could obtain

knowledge of those details by persistent requests to the O’Con-

nors to furnish him detailed information thereof. In short,

he exercised an inﬂuence in, and assumed a control over, the

management of the business, (which was acquiesced in by the

O’C0nnors) entirely incompatible with the idea that he was

merely a creditor of O’Connor for the amount of his advances

and interest thereon, which can only be atisfactorily

accounted for on the theory that he was handling and directing

his own business. The foregoing considerations impel our

the business, which shall be open at all times to the inspection
of Stubbings or his agent; and that during five years the stock
of goods in the business shall not be sold in bulk without the
consent of both parties thereto. It will be observed that this
agreement does not specify what O'Connor.bad done or should
do with the $14,611.50, nor the c~nsideration for the stipulation to give Stubbings one-half of the net profits of the business. Such share of the profits could not have been given as
additional interest, because the agreement provided for pa:ying him the highest legal rate of interest in this State, ,independently of the profits. Neither was it for services in the business, for Stubbings did not stipulate to perform services
therein. The conclusion is almost irresistible that it was
inserted to fix the proportionate share of Stubbings .in the
business. It will also be observed that in the contract
ef April 10, Stubbings did not agree to make any · further
loans or advances to O'Connor, neither does it oontain
any provision that O'Connor should be responsible therefor
should any fu_rther advances be made. Stubbings made
further advances, however, for the benefit of the business, and it does not appear that any time was fixed
for repayment thereof, or that be demanded any voucher
or security therefor. It is not reasonable to believe
that he would thus have parted with his money if he was not
interested with O'Connor in the business, as a p1incipal. l\foreover, the letters of Stubbings in evidence show that the proposition to start the business at Eagle Rh·er was first made by
him; that he purchased much stock for the store; that he
advised, if he did not dictate, of whom O'Connor should mak~
purchases, as well as prices and terms; that be arranged for
credits; and that he carefully watched and freely interfert><l
with all the details of the business, so far as he could obtain
knowledge of those details by persistent requests to the O'Connors to fumish him detailed information thereof. In short,
he exercisc>d an influence in, nnd assumed a control over, the
management of the business, (which was acquiesced in by the
O'Connors) entirely incompatible with the idea that he wal:!
merely a creditor of O'Connor for the amount of his advanet'!ol
and interest thereon, which can only be satisfactorily
accounted for on the theory that
wns handling and directin::r
hie own business. 'fhe foregoing considerations impel our
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minds to the conclusion that, under the contract of April 10,

121

Stubbings and John O’Connor combined their property, labor,

and skill in the Eagle River business as principals, and of

course they did so for their joint proﬁt, for the contract gives

each one-half the net proﬁts, This makes them partners in

the business, within the rule above stated. The contract is

strikingly like that under consideration in Roscnﬁeld vs. H aight,

53 Wis. 260, 40 Am. Rep. 770, which this court held created

a partnership relation between the parties to it. The fact that

the business was conducted in the name of John O’Connor, and,

after his death, in the name of the administrator of his estate,

and the further fact that in Stubbings’ letters to each of them

the business was usually referred to as “your business,” are

not signiﬁcant, for it appears that, for reasons satisfactory to

himself, Stubbings desired that his connection with the busi-

ness should be kept secret. The ﬁnding that the business was

continued after the death of John O’Connor in the name of

his administrators, or one of them, with full knowledge and

permission of Stubbings, and was conducted in all respects

as before, without any notice to the contrary or adjustment

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:06 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

of the partnership business, and that Stubbings continued to

make advances to carry it on, are fully ustained by the proofs.

It requires no argument to show that in such case the liability

of Stubbings as a partner is continued. .

The ﬁndings of the court are- criticised because they ignore

the note sued upon, and go upon the open account of plaintiff

alone. The note was given for a part of such account, but it

is not a payment thereof. The note was brought into court,

and the defendants are not prejudiced because the ﬁndings and

judgment rest upon the original account rather than upon the

note. A computation shows that no interest was allowed on

the account; hence the judgment is more favorable to defend-

ants than it would have been had it been upon the note. The

judgment of the circuit court must be aﬂirmed.

Nora: See also cases cited, Mechem’s Elem. of Pan-tn., §§ 48, 50, notes.
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minds to the conclusion that, under the contract of April 10,
Stubbings and Jahn O'Connor combined their property, labor,
and skill in the Eagle River business as principals, and of
course they did so for their joint profit, for the contract gives
each one-half the net profits. This makes them partners in
the business, within the rule above stated. The contract is
strikingly like that under consideration in RosenfieW, vs. Haight,
53 Wis. 260, 40 Am. Rep. 770, which this court held created
a partnership relation between the parties to it. The fact that
the business was conducted in the name of John O'Connor, and,
after his death, in the name of the administrator of his estate,
and the further fact that in Stubbings' letters to each of them
the business was usualJy referred to as "your business," are
not sigriificant, for it appears that, for reasons satisfactory tu
himself, Stubbings desired that his connection with the business should be kept secret. The finding that the business was
continued after the death of John O'Connor in the name of
his administrators, or one of them, with full knowledge and
permissi-0n of Stubbings, and was conducted in all respects
as before, without any notice to the contrary or adjustment
of the partnership business, and that Stubbings continued to
make advances to carry it on, are fully sustained by the proof~.
It requires no argument to show that in such case the liability
of Stubbings as a partner is continued.
The findings of the court are. criticised because they ignore
the note sued upon, and go upon the open account of plaintiff
alone. The note was given for a part of such account, but it
is not a payment thereof. The note was brought into court,
and the defendants are not prejudiced because the findings and
judgment rest upon the original account rather than upon the
note. A computation shows that no interest was allowed on
the account; hence the judgment is more favorable to defendants than it would have been had it been upon the note. 'rhe
judgment of the circuit court must be affirmed.
~OTE:

Ree also cases cited, M11chem'e Elem. of Partn., §§ 48, 50, notes.
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MAGOVERN vs. ROBERTSON.

' Court of Appeals of New York, 1889.

116 N. Y. 61, 22 N. E. Rep. 398, 5 L. R. A. 589.

This is an action for goods sold and delivered, brought b_v

John P. Mag-overn and others against Mo-nroe Mattison and

others. On the report of a referee, judgment ‘was entered dis-

MAGOVERN vs. ROBERTSON.

missing the complaint on the merits, which judgment was

aﬁirmed by the general term. The plaintiffs appeal. The

facts are as follows: On April 30, 1881, the defendants entered

Court of Appeals of New York, 1889.

in_to the following contract: “Memoranda of an agreement

made and entered into this 30th day of April, 1881, by and

llCS N. Y. 61, 22 N. E. Rep. 398, 5 L. R. A. 589.

between Evolin B. Robertson, of the village of Mayville, Chau-

tauqua county, N. Y., of the ﬁrst part, and M. Mattison, W. B.

Martin, C. H. Johnson, Oren Stoddard, James Moon, \V. Holt,

A. C. Packard, R. D. Bush, H. D. Stoddard, W. Northrop,'Jr.,

D. H. Matthews, John Northrop, A. M. Rinehart, Jackson A’:

Hollenbeck, XV. H. \Vhite, A. W. Smith, Mark Jones, J. H.

\Vood, J. W. Broadhead, of the town of Busti, said county,

of the second part, witnesseth, that for and in consideration

of the covenants hereinafter expressed the said party of the
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ﬁrst part hereby covenants and agrees to and with the said

parties of the second part to put a stock of dry goods, groceries,

hats, caps, boots and shoes. etc., in what is known as the ‘John

R. Robertson Store Building,’ situated in Busti village, said

stock to be at least of the value of three thousand dollars, to

be replenished from time to time as it runs below that amount;

the said party of the ﬁrst part to procure the services of John

R. Robertson to manage said store, and devote his time thereto,

to the interests of the business. The parties of the second

part agree to indorse the paper of the said party of the ﬁrst

part to the amount of $2,000, which sum is to go into the busi-

ness, and the said parties of the second part are to have an

interest at all times in the goods in said store to the amount of

their indorsenient; subject, however, to no liability except such

indorsement. At the end of one year the party of the ﬁrst part

is to cause an invoice of the goods on hand to be taken in the

presence, if so required, of two of the parties of the second

This is an action for goods sold and delivered, brought by
John P. Magovern and others against Monroe Mattison and
others. On the report of a referee, judgment 'w as entered dismissing the complaint on the merits, which judgment was
affirmed by th~ general term. The plaintiffs appeal. The
facts are as follows: On Ap1•il 30, 18Sl, the defendants entered
~to the following contract: "Memoranda of an agreement
made and entered into this 30th day of April, 1881, by and
between Evolin B. Uobertson, of the village of Mayville, Chautauqua county, N. Y., of the fiI"St part, and M. Mattison, W. B.
Martin, C. H. Johnson~ Oren 8toddard, .James Moon, W. Holt,
A. C. Packard, R. D. Bush~ H. D. Stoddar:d, W. Northrop; Jr.,
D. H. Matthews, ,John :Northrop, A. M. Rinehart, Jackson &
Hollenbeck, ·w. II. \Vhite, A. W. Smithi Mark Jones, J. H.
\Yood, J. ,V, Broadhead, of the town of Busti, said county,
of the second part, witnesseth, that for and in consideration
of the coYenants hereinafter expressed the said party of the
.first part hereby covenants and agrees to and with the said
parties of the second part to put a stock of dry goods, groceries,
hats, caps, boots and shoes, etc., in what is known as the 'Johu
R Robertson Store Building,' situated in Busti village, said
stock to be at least of the value of three thousand dollars, to
be replenished from time to time as it runs below that amount;
the said pm1y of the first part to procure the services of John
R. Robertson to manage said store, and devote his time thereto,
to the interests of the business. The pa11:ies of the second
part agi·ee to indorse the paper of the said party of the fir1:1t
part to the amount of $2,000, which sum is to go into the business, and the said parties of the sPcond part are to bave an
interest at all times in the goods in said store to the amount of
their indorsement; subject, however, to no liability except such
indorscment. At the end of one year the party of the first part
is to cause an invoice of the goods on hand to be taken in th~
presence, if so required, of two of the parties of the second

Mxuovmm vs. Ron sarson. 123

part; and the net proﬁt of said busine, including all com-

MAGOYEllN VS. ROBEllTSON.

123

missions received for buying hides, butter, cheese, wool, and

other produce," received by said manager, and after deducting

insurance on goods, fuel, lights, additional clerk hire, freights,

and other necessary expenses of the business, to be divided

as follows: Two-thirds of said net proﬁts to belong to the party

of the ﬁrst part, in consideration of her capital and manage-

ment of said busines through said J. R. Robertson, and the

use of said store building; and the other one-third of said net

proﬁts are to be paid to the said parties of the second part

pro ram, in consideration of their said indorsement and their

general interest in the business. It is further stipulated by

and between the said parties that at any time previous to the

expiration of said year, when a majority of the parties of the

second part shall make a request in writing to that effect, the

party of the ﬁrst part shall cause an invoice of the stock of

goods on hand to be taken in the presence of two of the parties

of the second part; and if it be ascertained that the business

is sustaining any considerable loss,.and the said parties of the

second part so demand, the party of the ﬁrst part shall turn
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over sufficient amount of said goods to secure said parties of

the second part against any liability on account of said

indorsement, or relieve said parties of the second part from

said indorsement, by causing said indorsed paper to be can-

celed. And it is further agreed by and between the parties

that if, at the end of one year, it be ascertained that there

has been a proﬁt in said business, and the party of the

ﬁrst part_ so require, the provisions of this agreement

shall extend another year; but if the party of the

ﬁrst part desires to continue said business without the aid of

said indorsement, then this contract from and after that date

becomes abrogated. Said parties to this contract are to do

what they reasonably can to make said business a success. In

witness whereof we have hereunto set our hands and seals

this 29th day of April, 1881.” Pursuant to this contract, on

the 7th day of May. 1881, Evolin B. Robertson made her prom-

issory note for $2,000, payable to the order of J . R. Robertson

at the First National Bank of Jamestown, which was indorsed

by allof the defendants except David H. Matthews. This note

was discounted by said bank, and the avails thereof credited to

the “Bnsti Union Store.” The note was twice renewed, the

part; and the net profits of said business, including all commissions received for buying hides, butter, cheese, wool, and
other produce; received by said manager, and after deducting
insumnce on goods, fuel, lights, additional clerk hire, freights,
and other necessary expenses of the business, to be divided
as follows: Two-thirds of Eaid net p1·ofits to belong to the party
of the first part, in consideration of her capital and management of said business through said J. R. Robertson, and the
use of said store building; and the other one-third of said net
profits are to be paid to the said parties of the second part
pro rata, in consideration of their said indorsement and their
general interest in the business. It is further stipulated by
and between the said parties that at any time previous to the
. €Xpiration of said year, when a majority of the parties of the
second part shall make a request in writing to that effect, the
party of the first part shall cause an invoice of the stock of
good~ on hand to be taken in the presence of two of the parties
of the second part; and if it be ascertained that the business
is sustaining any considerable loss,.and the said parties of the
second part so demand, the party of the first part shall turn
over sufficient amount of said goods to secure said pa1·ties of
the second part against any liability on account of said
indorsement, or relieve said partiPs of the second part from
said indorsement, by causing said indorsed paper to be can<'eled. And it is further agreed by and between the parties
that if, at the end of one year, it be ascertained that there
has been a profit in said business, and the party of the
first part. so require, the provisions of this agreement
shall extend another year; but if the party of the
first part desires to continue said business without the aid of
flaid indorsement, tlu•n this contract from and after that date
becomes abrogated. Said parties to this contract are to do
what they reasonably can to make said business a success. In
witness wherrof we have hereunto set our hands and seals
this 29th day of April, 18~1." Pursuant to this contract, on
tl~e 7th day of May. 1881, Rvolin n. Hobertson made her prom·
issory note for $~,000, payable to the order of J. R. Robertson
at the First National Bank of Jamestown, which was indorsed
by all.of the defendants except David H. Matthews. This note
was discounted by said bank, and the avails thereof credited to
the "Busti Union Store." The note was twice renewed, tho
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renewals being indorsed by most of the defendants. Between

May 7, 1881, and December 16, 1881, the business established

by the contract was carried on under the name of the “Busti

Union Store,” at the place and under the management as stipu-

lated in the contract. From time to time, goods were pur-

chased with the avails of the discounts, and upon credit. Dur-

ing this time, the plaintiﬂs, who were merchants doing busi-

ness in the city of New York, sold upon credit and delivered to

the Busti Union Store goods of the value and at the agreed

price of $1,217.62, to recover which this action was brought

against the signers of the contract.

Will-iam H. Henderson, for appellants.

A. O. Picka/rd, for respondents.

FOLLETT, C. J . (after stating the facts.) Persons having a.

proprietary interest in a business and in its proﬁts are liable,

as partners, to creditors. .’lIantu.facturi.n-g Co. 1,-s Sears, 45 N. Y.

797; Leggett vs. Hyde, 58 N. Y. 272, 278; Mason vs. Partridge, -1»

renewals being indorsed by most of the defendants. Between
May 7, 1881, and December 16, 1881, the business established
by the contract was carried on under the name of the "Busti
Union Store," at the place and under the management as stipulated in the contract. From time to time, goods were pm·chased with the avails of the discounts, and upon credit. Dur·
ing this time, the plaintiffs, who were merchants doing busi·
ness in the city of New York, sold upon credit and delivered to
the Busti Union Store goods of the value and at the agreed
price of ,1,217.62, to recover which this action was brought
against the signers of the contract.

Hun-, 621, aﬁirmed, 66 N. Y. 633; Burnett vs. Snyder, 81 N. Y.

550, 555; Bank vs. H enneesy, 48 N. Y. 545; Berthold v. Goldsmith.

24 How. 536, 541; Haas rs. Root, 16 Hun, 526. 26 Hun, 63".’;

William H. Henderson, for appellantL
A. 0. Pickard, for respondents.
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Rosenﬁeld vs. Haight, 53 Wis. 260, 1.0 N. VV. Rep. 378. It is

stipulated in the contract that the parties thereto should (In

what they reasonably could to make the business a success;

that the defendants should have an interest in the goods in the

store equal to the amount of their indorsement; and that at the

end of the year an inventory should be taken in the presence of

two of the defendants, the net proﬁts ascertained, and One-

third of them paid to the defendants, “in consideration of their

said indorsement and their general interest in the business.”

Every one of the signers had a right to require that the assets

of the business should be applied in payment (1) of the debts of

the business; (2) of the sums contributed by each; (3) of the

sum due each for proﬁts earned. An execution creditor of

Mrs. Robertson (the debt not having been contracted in the

business) could not, by a levy upon the goods, have acquired a

lien prior to the equitable lien of the defendants to have had

them applied in payment of the debts of the business, and of

the amount put into the business directly, or by way of their

indorsements. Such being the rights of the parties to the con-

tract, they had a proprietary interest in the business and in its

__ ~1 A __ m.

FOLLETT, C. J. (after stating the facts.) Persons having a
proprietary interest in a bnsines~ and in its profits are liable,
as partners, to creditors. ]fanufactttring Oo. vs Bears, 45 N. Y.
797; Leggett vs. Hyde, 58 N. Y. 272, 278; .llason vs. Partridge, ..t. .
Hun, 621, affirmed, 66 N. Y. 633; Burt1ett es. Snyder, 81 N. Y.
550~ 555; Bank vs. Hennessy, 4S N. Y. 545; Bertholilv. Goldsmith,
24 How. 536, 541; Haas t·s. Root, 16 Hun, 526, 26 Hun, 63:'!;
Roaenfield vs. Haight, 53 Wis. 260, 10 N. W. Rep. 378. It is
stipulated in the contract that the parties thereto should do
what they reasonably could to make the business a succesH;
that th.e defendants should have an interest in the goods in the
store equal to the amount of their indorsement; and that at the
end of the year an im·entory should be taken in the presence of
two of the defendants, the net profits ascertained, and onethird of them paid to the defendants, "in consideration of their
said indorsement and their general interest in the business."
Every one of the signers had a right to require that the assets
of the business should be applied in payment (1) of the debts of
the business; (2) of the sums contributl>d by ench; (3) of the
sum due each for profits earned. An execution creditor of
Mrs. Robet·tson (the debt not having been contracted in th•~
business) could not, by a levy upon the goods, have acquired a
lien prior to the e1Jt1itable lien of the defendants to have hnd
them applied in payment of the debts of the business, and or
the amount put into the busirn:ss directly, or by way of thl•ir
indorsements. Such being- the rights of the parties to the contract, they bad a proprietary interest in the business and in its
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proﬁts, and are liable for the amount due the plaintiﬁs. The

cases holding that a person entitled to a share of the proﬁts of

a business in payment for services rendered, or as a compensa-

tion for money advanced cannot be charged as a partner,

are not in point. The distinction between "the rights and

liabilities of persons so situated, and the rights and lia-

bilities of persons having a proprietary interest in the

assets and proﬁts of a business, has been clearly drawn

by the cases decided in the courts of this state. _ The

case at bar cannot be distinguished, in principle, from Mason

rs. Partridge, supra.

The stipulation in the contract that the defendants should

not be liable beyond their indorsements limits their liability as

between them and Mrs. Robertson; but, under the ﬁndings, it

does not exempt the defendants from liability for the plain-

tiff’s claim. It is quite apparent that the defendants knew

that the business which they initiated was conducted under the

name of the “Busti Union Store,” and not under the name and

on the credit of Mrs. Robertson. The judgment should be

reversed, and a new trial granted, with cost to abide the event.
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All concur, except BRADLEY and HAIGHT, JJ., not sitting.

Norm: See also cases cited in notes to Mecbem's Elem. of Part:n., § 50.

BURNETT vs. SNYDER.

Court of Appeals of N cw York, 1880.

BIN. Y. 550, 37 Am. Rep. 527.

Action on account. The opinion states the facts. The plain-

tiff had judgment below.

William G. Wilson, for appellant.

Aaron Pennington Whitehead, for respondent.

i Asnnnws, J . The case of Burnett vs. Snyder, 76 N. Y. 344,

profits, and are liable for the amount due the plaintiffs. The
cases holding that a person entitled to a share of the profits of
a business in payment for services rendered, or as a compensa.·
tion for money advanced cannot be charged as a partner,
are not in point. The distinction between ·the rights and
liabilities of persons so situated, and the rights and lia~
bilities of persons having a proprietary interest in the
assets and profits of a business, has been clearly drawn
by the cases decided in the courts of this state.. The
case at bar cannot be distinguished, in principle, from .Mason
t~s. Partridge, supra.
'l'he stipulation in t~e contract that the defendants should
not be Jiable beyond their indorsements limits their liability as
between them and Mrs. Robertson; but, under the findings, it
does not exempt the defendants from liability for the plaintiff's claim. It is quite apparent that the defendants knew
that the business which they initiated was conducted under the
name of the "Busti Union Rtore," and not under the name and
on the credit of Mrs. Robertson.
The judgment should be
re\'ersed, an9 a new trial granted, with costs to abide the event.
All concur, except BRADLEY and HAIGHT, JJ., not sitting.

was an action brought to recover a debt owing by the ﬁrm of

.i~‘-trang, Platt & Co., to the plaintiff, and Snyder was made a

defendant upon the allegation that he was a copartner with

Norn: See alao caeea cited in notes to Mechem'• Elem. of Partn., § 50.

BURNETT vs. SNYDER.
Court of Appeah of New York, 1880.
81 N. Y. 550, 87 Am. Rep. 527.

Action on account. The opinion states the facts. The plaintiff had judgment below.
William G. Wilson, for appellant.
Aaron. Pennington Whitehead, for respondent.
ANDREWS, J. The case of Burnett vs. Snyder, 76 N. Y. 344:,
was an action brought to recover a debt owing by the firm of
. ~trang, Platt & Co., to the plaintiff; and Snyder was made a
defendant upon the allegation that he was a copartner with
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the other defendants in that firm. In that case the plaintiﬁ’, to

126
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sustain the averment that Snyder was a partner, relied upon a

written agreement, made December 31, 1869, between Snyder

and Peter O. Strang and Ammon Platt, two of the members of

the ﬁrm of Strung, Platt & Co., executed concurrently with the

creation of the partnership, which recited that it was deemed

expedient that Snyder should have an interest in and become a

copartner in the ﬁrm, and which contained a stipulation that

Snyder should be entitled to receive one-third of the proﬁts

earned and received by Peter O. Strang and Ammon Platt from

their interest in the ﬁrm of Strang, Platt & Co., and become

liable for and pay to them an amount equal to one-third of any

losses they, or either of them, might sustain by reason of their

connection as copartners, or otherwise with the ﬁrm of Strang,

Platt & Co. It was claimed on the part of the plaintiﬁ that

Snyder was a partner by the express terms of the agreement.

and also, that if as between himself and the other members of

the ﬁrm of Strang, Platt & Co., he was not a partner, he was

a partner to creditors by reason of a right under his agree-

ment to a participation in the proﬁts. The court decided
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against the plaintiff upon both propositions, and held that

an agreement between one of several members of a ﬁrm and

a third person, that the latter should be a copartner in the

ﬁrm did not in law make him a copartner, and that an agree-

ment between one member of a ﬁrm and a third person tha-t

the latter should be entitled to a share of the proﬁts received

by the ﬁrm, and pay an equivalent share of his losses, was

not such a participation in the profits as to constitute the

person receiving such share a partner as to third persons, or

make him liable for the ﬁrm debts.

This ‘action is one of a series of actions ‘commenced by the

plaintiffagainst the successive ﬁrms of Strang, Platt Co.,

which ﬁrm was ﬁrst organized in 1863, and reorg:i11i'4i~d',Dc'eem-

‘her 31, 1869, and again in May, 1870, to recover debts icon-

tracted by the several ﬁrms to the plaintiff. The debt sought

to be recovered in this action was contracted by the original

ﬁrm, which remained as originally constituted until the reor-

,ganiza.tion in Deceniber, 1869, except that Ryley, one-of the

original partners, died in 1867, and his interest was c011-

tinued by his administrators. The case above referred to was

the other defendants in that firm. In that case the pin in tiff, to
sustain the averment that Snyder was a partner, relied upon a
written agreenwnt, made December 31, 1869, between Snyder
and Peter 0. Strang and Ammon 1•1att, two of the members of
the firm of Strang, Platt & Co., executed concurrently with tht~
creation of the partner~hip, which recited that it was deemed
expedi<>nt that i;;nyder should han~ an interest in and become a
copartner in the firm~ and which contained a stipulation that
Rn;\·dE>r should be entitled to receive one-third of the profits
eamed and receh·ed by Peter O. ~trang and Ammon Platt from
their intereBt in the flnn of Strang, Platt & Co., and become
liable for and pay to them an amount equal to one·third of any
lossc>s they1 or either of them, might sustain by reason of their
t>onneetion as copartners, or otherwise with the firm of Strang,
Platt & Co. It was claimed on the part of the plaintiff that
Snyder was a partner by the express terms of the agreement.
und al~o, that if as between himself and the otl1er members of
the firm of Strang, Platt & Co., he was not a partner, he was
a partner to creditors by reason of a right under his agr::.·<~
ment to a participation in the profits. The C<1nrl decided
against the plaintiff upon both propositions, and held that
an agreement between one of several members of a firm and
a third person, that the latter Elhould be a copartner in the
.firm did not in law make liim a copartner, and that an agreement between one member of a firm and a third person tha.t
the lattC'r should be entitled to n share of the profits receiv1~d
by the firm, and pay an equivah>nt share of his losses, was
not such a participation in the profits as to constitute the
person rect'iving such share a partner as to third persons, or
make him liable for the firm debts.
'rl1is .action is one of a series of actions commenced by the
plaintiff. against the successiYe firms of Strang, Platt
. . .. !!- . Co.,
.
which firm was first or~:mized in 1SG3, and reorganize!l .Deeem'ber :n, 18G9, and again in May, 1870, to recover <lebts contracted by the several firms to the plaintiff. The d('bt sm1gl1t
to be recovered in .this action was contracted by the original
firm, which remained as originally constituted until the reo1•,gnniza.tion in December, 1869, except that Ryley, one <>f the
original partne,·s, died in 1SG7, and his interest was ..:ontinued by his administmtors. The case above referred to was
)
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brought to recover the debt to the plaintiff contracted by the

ﬁrmof December, 1869. ,

The referee in this case found as a fact that the defendant

Snyder was a partner in the original ﬁrm of Strang, Platt 8

Co. If this ﬁnding is not sustained by the evidence, it becomes

the duty of the court to reverse the judgment.

It is not claimed that the judgment can be sustained on

any theory of estoppel. Snyder did not hold himself out as a

partner. The plaintiff, while the debt for which this action

is brought was accruing, was a clerk in the employment of

Strang, Platt & Co., but he did not know, nor did he suppose

during this time that Snyder was a member of the ﬁrm, nor

was he informed that he was a partner until 1874, several years

after the ﬁnal dissolution of the ﬁrm. His ignorauce, of course,

is immaterial, if in fact or law Snyder was a partner, but the

duty of establishing that relation, inthe absence of any hold-

ing out by Snyder that he was a partner, is upon the plaintiff.

The original ﬁrm of Strang, Platt & Go. was constituted by

written articles of copartnership between Peter O. Strang,

Ammon Platt and George W. Ryley. By this instrument
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these persons constituted the ﬁrm. Snyder was not a party

to it, and so"far as the written agreement of copartnership

indicates, he was not a partner in the concern. The ﬁnding

that Snyder was a partner is based upon the fact, that con-

currently with the formation of the copartnership it was

arranged that Snyder should be jointly interested with Ryley

in his interest in the ﬁrm, that is to say, that Snyder should

be entitled to receive one-half of R_vley’s proﬁts, and should

be liable for one-half of his losses. This arrangement, so far

as appears, was not evidenced by any writing executed by the

parties. The draft of an agreement was prepared between

Ryley and Snyder, conforming to the terms of the oral arrange-

ment, but was not produced, and it does not appear to have

been signed. While the negotiation for forming the partner-

ship was going on, Strang, Platt and Ryley expressed a desire

that Snyder should become interested in the proposed busi-

ness. The business contemplated was the wool brokerage and

commission business, and Snyder was a large dealer in Wool

on his own account, and as purchasing agent for mills with

which he was connected. It was at ﬁrst proposed to Snyder

that he should become la. copartner in the ﬁrm. For pru-

brought to recover the debt to the plaintiff contracted by the
firm .of December, 1869.
The referee in this case found as a fact that the defendant
Snydf'r was a partner in the original firm of Strang, Platt &
Co. If this finding is not sustained by the evidence, it become9
the duty of the court to reverse the judgment.
It is not claimed that the judgment can be sustained on
any theory of estoppel. Snyder did not hold himself out as a
partner. The plaintiff, while the debt for which this action
is brought was accruing, was a clerk in the employment of
Strang, Platt & Co., but he did not know, nor did he suppose
during this time that Snyder was a member of the firm, nor
was he informed that he was a partner until 1874, several years
after the final dissolution of the firm. His ignorance, of course,
is immaterial, if in fact or law Snyder was a partner, but the
duty of establishing thut relati~n, in .the absence of any holding out by Snyder that he was a partner, is upon the plaintiff.
The original 1il-m of 8trang, Platt & Co. was constituted by
written articles of copartnership b.etw(>en Peter 0. Strang,
Ammon l'latt nnd George ,V. Ryley. By this instrument
these persons constituted the ftnn. Snyder was not a party
to it, and so· far as the written agreement of copartne1·ship
indicates, he was not a partner in the roncern. The finding
that 8nyder was a partner is based upon the fact, that concurrently with the formation of the copartne1·ship it was
arranged that Snyder shoi.Ild be jointly interested with Ryley
in bis interest in the firm, that is to say, that Snyder should
be entitled to receive one-half of Ryley's profits, and shoultl
be liable for one-half of his losses. This arrangement, so fai·
RB appears, was not evidenced by any writing <'Xecuted by the
parti(>s. 'l'he draft of an agreement was prepared between
R~rle~· nnd Snyder, conforming to the terms of the oral arrangement, but was not produced, and it does not appear to have
been signed. \VhiJP the negotiation for forming the partne1·ship was going on, Strang, Platt and Ryley expressed a desil-e
that Snyder should become interested in the proposed bu;.;i.
nE>ss. The business contemplated was the wool brokerage and
commission business, and Snyder was a large dealer in wu«I
on bis own account, and as purchasing agent for mills wiih
which he wns connected. It was at first proposed to Snyd(•rthat he should become a copartner in the firm. For pm-
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dential reasons, growing out of his rela-tions with third par-

ties, Snyder declined the proposition to become a partner. His

refusal to become a partner had no connection with the ques-

tion of the liability which he would incur to creditors by

becoming a partner. It was then proposed that he should

take a share of ]{yle_v’s interest, and the arrangement was

concluded on that basis. The evidence shows that the agree-

ment ﬁnally made, so far as Snyder was concerned, was an

agreement between him and Ryley, made with the knowledge

and concurrence of Strang and Platt, the other members of

the ﬁrm, and in this respect the case differs from the former

one. The business of the ﬁrm did not require the contribution

of capital and none was contributed by any of the partners.

Snyder aided the ﬁrm by purchases and consignments of wool,

but, so far as appears, took no part in the management of the

business. The question arises upon these facts, whether Sny-

der was a. pa.rtner in the ﬁrm, or if not a partner as between

himself and the other persons interested, was he such as to

creditors.

In G4-ace vs. Smith, 2 NV. Bl. 998, and Waugh vs. Carver, 2 H.
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Bl. 235, the doctrine was declared, and was deemed to be set-

tled by these cases, that a participation in the proﬁts of a

trade made one liable as a partner to third persons by opera-

tion of law, although he was not ostensibly a partner, and

although the partnership relation was excluded by the terms

of the agreement between him and his associates. This doc-

trine was followed in England, and was regarded as the true

test of partnership as to third persons until the case of Cow vs.

HicIcman,8 H. of L. Gas. 301, in which the doctrine was strongly

impugned if not wholly overthrown. It was held in that case

that partnership was a branch of the law of principal and

agent, and that persons who shared the proﬁts of a business»

do not incur the liabilities of partners unless the business is

carried on by them personally, or by others as their real or

ostensible agents. The defendants in that case, who were

creditors of an insolvent ﬁrm carrying on business as the

Stanton Iron VVorks, became parties to a deed of assignments

executed by them, and by their debtors, whereb__v the latter

conveyed their property to trustees in trust to carry on the

business theretofore carried on by the debtors in the name of

the Stanton Iron Company, with power to the trustees to enter

\

dential reasons, growing out of his rela.tions with third parties, Snyder declined the proposition to become a partner. Hie
refusal to become a partner had no connection with the quet1tion of the lia.bility which he would incur to creditors by
beeorning a partner. It was then proposed that he should
tuke a share of Uyley's interest, and the arrangement was
concluded on that basis. 'l'hc evidence shows that the agreement finally made, so far as Snyder was concerned~ was au
agreement between him and Uyley, made with the knowledge
and concurrence of Strang and Platt, the other members Clf
the firm, and in this resp~ct the case ditfers from the former
one. The business of the firm did not require the contribution
of capital :md none was contributed by any of the partners.
Snyder aided the firm by purchases and consignments of wool,
but, so far as appears, took no part in the management of the
business. The question arises upon these facts, whether Snyder was a partner in the firm, or if not a partner as between
himself and the other persons interested, was he such as to
creditors.
In Grace vs. Smith, 2 \V. Bl. 998, and Waugh vs. Caner, 2 H.
Bl. 235, the doctrine was declared, and was deemed to be settled by these cases, that a pa1·ticipation in the profits of a
trade made one liable as a partner to third persons by operation of law, although he was not ostensibly a partner, and
although the partnership relation was excluded by the terms
of the agreement between him and his associates. This doctrine was followed in England, and was regarded as the true
test of partnersl1ip as to third persons until the case of Oo:c vs.
Riekman,8 H. of L. Cas. ilOl, in which the doctrine was strongly
impugned if not wbo11y overthrown. It was held in that case
that partnership was a branch of the law of principal and
agent~ nnd that persons who shared the profits of a business.
do not incur the liabilities of partners unless the business is
carrit>d on by them personally, or by others as their real or
ostensible agents. The defendants in that case, who were
creditors of an insolvent firm carr·ying on business as the
Stanton Iron Work~, became parties ton deed of assignments
~xc•cnted b;v them~ and by their debtors, whereb.v the lattel'
"onve,ved their property to trustees in trust to carry on the
business theretofore carried on by the debtors in the name of
the Stanton. Iron Company, with power to the trustees to enter.

..
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into contracts relating to the business, and to divide the

BURNET!'

net income among the creditors in ratable proportions, and

vs.

129

SNYDER.

it was held ‘that the creditors who executed the deed were

not partners in the business, and were not liable on bills

of exchange accepted by one of the trustees in the nam-e

of the company for iron ore purchased and used by them

in the business. But we have in this state adhered

to the general doctrine established by the earlier Eng-

lish cases, and although it proceeds upon reasons which

have not been considered entirely satisfactory, it was

applied by this court in the recent case of Leg;/ett vs. Hyde,

("'18 N. Y. 272; s. c., 17 Am. Rep. 244.‘ But the participation

in the proﬁts of a trade which makes a person a partner as

to third persons is a participation in the proﬁts as such under

circumstances which give him a proprietary interest in the

proﬁts before division as principal trader, Em parte, Hamper,

17 Ves. -104; Story on Part., sec. 49; Pars. on Part. 74, and the

right to an account as partner, and a lien on the partnership

assets in preference to individual creditors of the partner.

Champion vs. Bostwick, 18 VVcnd. 175, 3 Kent Com. 25; 1
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Smith Lead. Gas. 984. It is not every participation in the

proﬁts which will make one a partner. Numerous exceptions

to the rule have been established. See Vanderburgh vs. Hull, 20

\Vend. 70; Burckle vs. Eckhart, 3 Comst. 132; Richardson vs".

Hughitt, 76 N. Y. 55; s. c., 32 Am. Rep. 267. The contract of

sub-partnership, which is a contract between one of two part-

ners and a third person by which the latter is to share the

proﬁts, or the proﬁts and losses of the partner with whom the

contract is made, in the ﬁrm business, does not constitm e such

a participation in the proﬁts as will make the person con-

tracting with the partner, a partner in the ﬁrm, or liable for

the partnership debts. In Em parte Barrow, 2 Rose 252, Lord

Ennox said: “I take it to have been long settled that a man

may become a partner of A, when A and B are partners,

and yet not be a member of that partnership which existed

between A and B. In the case of Sir Charles Raymond, a

banker in the city, a Mr. Fletcher agreed with Sir Charles

Raymond that he should be interested so far as to receive a

share of the proﬁts of the business, and which share he had

a right to draw out of the ﬁrm of Raymond & Co. But it wa

held that he was no partner in. that partnership: had no

17

Into contracts relating to the business, and to divide the
net income among the creditors in ratable proportions, and
it was held that the creditors who executed the deed were
not partners in the business, and were not liable on bills
of exchange accepted by one of the trustees in the name
of the company for iron ore purchased and used by them
In the business.
But we have in this state adhered
to the general doctrine established by the earlier English cases, tind 'although it proceeds upon reasons which
have not been considered entirely satisfacfory, it was
applied by this court in the recent case of Leggett vs. Hyde,
58 N. Y. 272; s. c., 17 Am. Rep. 244.' But the participation
in the profits of a trade which makes a person a partner as
to third p~rsons is a participation in the profits as such under
circumst:mces which give him a proprietary interest in the
profits before division as principal trader, E:c parte, Hamper,
17 Ves. 4-04; Story on Part., sec. 49; Pars. on Part. 74, and the
right to an account as partner, and a lien on the partnership
assets in preferPnce to individual creditors of the partner.
Champion vs. Bostwick, 18 "\Vend. 175, 3 Kent Com. 25; 1
E;mith Lead. Cas. 984. It is not every participation in the
profits which will make one a partner. Numerous exceptions
to the rule have hee>n established. See Vandel"burgh vs. Hull, !.!O
\Vend. 70; Burckle vs. Ecklimi, 3 Comet. 132; Richardson 118.
Huglzitt, 7G N. Y. 55; s. c., 32 Am. RPp. 267. The contract of
sub-partnrrship, which is a contract between one
two partners and a third person by which the latter is to share the
profits, or thl' profits an~ losses of the partner with whom tlle
contract is made, in the firm business, does not eonstitut e such
a participation in the profits as will make the person contrarting with the partner, a partner in the firm, or liable for
the partnership debts. In E:v parte Barrow, 2 Rose 252, Lord
ELDO:i said: "I take it to have been long settled that a man
may become a partner of A, wh.en A and B are partners,
and yet not be a member of that partnership which existt;d
between A and B. In the case of Sir Charles Raymond, a
bankE'r in the city, a Mr. Fletcher agreed with Sir Charles
Raymond that he should be interested so far as to receive n
ahnre of the profits of the business, and which share he had
a right to draw out of the firm of Raymond & Co. But it was
held that he was no partner in_ that partnership: Jwd no

of

17

130
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demand against it; had no account in it; and that he must be

satisﬁed with a share of the proﬁts arising and given to Sir

Charles Raymond.” See, also, Bray vs. Fremont, 6 Madd. Ii;

Killock vs. Greg, 4 Russ. 285; Frost vs. Moulto-n, 21 Beav. 596;

Coll. on Part., sec. 27 (6th ed).

It has been said that the English cases only show, that as

between the members of the ﬁrm inter sese, the party contract-

ing for the proﬁts of one of the parties is not a partner, and

Mr. Lindley, referring to the subject, remarks, that before

the decision of the house of lords, in Com vs. Hi-ckrnan, a sub-

partner might, perhaps, have been liable to the creditors of the

principal ﬁrm, by reason of his participation in the proﬁts.

Lindley on Part., 55. The doubt expressed by this author was

resolved in this court by our former decision.

Applying in this case, to the ostensible agreement made

between Snyder and Ryley, the test of partnership adopted

in Grace vs. Snu'th, as explained in the subsequent cases, Sny-

der did not become, by virtue of that agreement, a partner in

the ﬁrm of Strang, Platt & Co. He had no interest in the

proﬁts of the ﬁrm as proﬁts, but a right simply to demand
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of Ryley that he should account to him for one-third of his

proﬁts, accompanied with an obligation to pay one-third of

his losses. He had no joint proprietorship with the members

of the ﬁrm in the proﬁts before division; was not entitled to

an account as partner, and had no lien on the partnership

assets. Tested by the rule in Cox vs. Hickman, Snyder’s posi-

tion is still stronger. Strang, Platt & Co. were not his agents

for carrying on the business of the ﬁrm, and he had no power

or right to interfere in its management.

It is claimed that whatever was the form of the arrange-

ment, the intention was that Snyder should be interested as

a partner in the ﬁrm, and we are referred to the principle

that courts will look to the substance and not merely to the

form of a transaction to determine its real character. But

form may be substance. It is undisputed that Snyder refused

to become a partner in the ﬁrm. The substituted arrange-

ment was one which the law permitted him to make without

involving him in the consequences, or subjecting him to the

responsibilities which flow from a partnership. If the osten-

sible agreement was not the real one, and the secret agree-

ment was that he was to be a partner, clothed with a part-

..

,..

demnnd against it; had no account in it; and that he must be
satisfied with a share of the profits arising and given to Sir
Charles Raymond." See, also, Bray vs. Frnmont, 6 Madd. :; ;
Killock vs. Greg, 4 Russ. 2S5; Frost vs. Moulton, 21 Beav. 596;
Coll. on Part., sec. 27 (6th ed).
It has been said that the English cases only show, that ns
between the members of the firm inter sese, the party contract·
ing for the profits of one of the parties is not a partner, and
Mr. Lindley, referring to the subject, remtlt·ks, that before
the decision of the house of lords, in Cox t:s. Hickman, a subpartner might, perhaps, have been liable to the creditors of the
principal firm, by reason of his participation in the profits.
Lindley on Part., 55. The doubt expressed by this author was
resolved in this court by our former decision.
Applying in this case, to the ostensible agreement made
between Snyder and Ryley, the test of partnership adopted
in Grace vs. Smith, as explained in the subsequent cases, Snyder did not become, by virtue of that agreement, a partner in
the firm of Strang, Platt & Co. He had no interest in th(>
profits of the firm as profits, but a right simply to demand
of R~·Iey that he should account to him for one-third of his
profits, accompanied with an obligation to pay one-third of
his losses. He had no joint proprietorsl.ip with the members
of the firm in the profits before division; was not entitled to
an account as partner, and had no lien on the partnership
assets. Tested by the rule in Co:v i·s. Hickman, Snyder's position is still stronger. f.itrang, Platt & Co. were not his agents
. for carrying on the business of the firm, and he had no power
or right to interfere in its management.
It is claimed that whatever was the form of the arrangement, the intention was that Snyder should be interested as
a partnE>r in the firm, nnd we are referred to the principlt~
that courts will look to the substance and not mert>ly to the
form of a transaction to determine its real character. But
form may be substance. It is undisputed that Snyder refus~d
to become a partner in the firm. 'fhe substituted arran~e
ment was one which the law permitted him to make without
invoking bim in the consequences, or subjecting him to the
responsibilities which flow from a partnership. If the ostensible agreement was not the real one, and the secret aJ,rrf'ement was that he was to be a partner, clothed with a part-_
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ner‘s rights, he could not escape from the responsibilities of
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that relation, by showing the ostensible contract. The law

would not countenance the evasion, or permit him, under

cover of the written agreement, to escape from liability as

a general partner. But there is no evidence to show, or from

which it can be inferred, that the ostensible agreement was not

the real one. It may very well be, that the objection which

would naturally exist on the part of the parties for whom Sny-

der was acting as purchasing agent, to his becoming a part-

ner in a concern from which purchases might be made, would

apply to the arrangement actually made, but no question arises

here between Snyder and his principals. The motive which

induced Snyder, by indirection, to become interested in the

business of Strang, Platt & Co., so long as the arrangement

made did not operate as a fraud upon the creditors of the ﬁrm,

is not a material circumstance.

The only point here is, whether the actual transaction made

Snyder, in law, a member of the ﬁrm or liable for its debts.

We think it did not, and the judgment should be reversed and a

new trial granted.
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Judgment reversed.

All concur.

Norm: For other cases bearing upon sub-partnerships, see Mochem’s

Elem. of P8.l'1;n., § 30.

JACOBS vs. SHOREY.

Supreme Court of New Hampshire, 1868.

48 N. H. 100. 97 Am. Dec. 586.

Action by Jacobs & Co. against Shorey and one Mathes to

recover upon notes given by Shorey for goods bought of Jacobs

who, at the time, supposed he was selling to Shorey alone.

It was claimed, however,tl1at Shorey and Mathes were partners,

. and that there was a fraudulent understanding between them

ner's rights, he could not escape from the responsibilities of
that relation, by showing the ostensible contract. The law
wonld not countenance the evasion, or permit him, unde1•
cover of the written agreement, to escape from liability as
a general partner. But there is no evidence to show, or from
which it can be inferred, that the ostensible agreement was not
the real one. It may very well be, that the objection which
would naturally exist on the part of the parties fo1· whom Snyder was acting as purrhasing agent, to his becoming a partner in a concern from which purchases might be made, would
apply to the arrangement actually made, but no question arises
here between Snyder and bis principals. The motive which
induced Snyder, by indirection, to become interested in the
busineRs of Strang, Platt & Co., so long as the arrangement
made did not operate as a fraud upon the creditors of the firm,
is not a material circumstance.
'l'he only point here is, whether the actual transaction made
Snyder, in law, a member of the firm or liable for its d2bts.
We think it did not, and the judgment should be reversed and a
new trial granted.
Judgment reversed.
All concur.

that the goods, when obtained, should be disposed of without

paying for them. Matlies had written to one Townsend and

others a letter recommending Shorey to credit, and this letter

L““\

NoTe:: For other cases bearing up:>n sub-partnerships, see Mochem's
Elem. ol Partn., § 30.

JACOBS

Vll.

SIIOHEY.

Supreme Court of New Hampshire, 1868.
48 N. H. 100, 97 Am. Dec. 586.

Action by Jacobs & Co. agninst Shorey and one l\lathes to
recover upon notes given by Shorey for goods bought of Jacobs
who, at the time, supposed he was selling to Shorey alonl'.
It was claimed, however, that Sl!orey and Mathes were partners,
• nnd that there was a fraudul ent understanding bC>tween them
that the goods, when obtained, should be disposed of witbont
paying for them. Mathes had written to one TownsC'nd and
others a letter recommending Shorey to credit, and this h'tter
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was claimed to be a part of the fraudulent design. There was
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judgment below for plaintiffs.

was claimed to be a part of the fraudulent desilfn. There wns
judgment below for plaintiffs.

Hatch, for plaintiff.

Wheeler, Frink (G Haclsctt, for defendants.

Nesurrn, J. To maintain this action it becomes necessary

for the plaintiffs to establish the fact that Mathes shared in

Hatch, for plaintiff.

the proﬁts of the sale of the goods from them to Shorey, or

that Mathes and Shorey were partners in that transaction,

Wheeler, Frink ~ Hacl~ctt, for defend~nts.

upon the ground that where goods are obtained for the use

of a ﬁrm by means of the fraud of one of its members, the

other partner, by receiving and participating in the use or

sale of the goods, will be held to have adopted the fraudulent

act of him who obtained them, and will be placed in the same

ii; situation in reference to the rights of the vendors of the goods

as if he had directed his partner to procure the property, or

{had originally concurred with him in the transaction.

In this way partnerships may grow out of transactions or

relations in which the word “partnership” has not been

uttered. If there be such a joinder or union of interest and

action as the law considers as the equivalent of partnership,
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or as constituting it, it will give to the persons engaged in it

all the rights, and lay upon them all the responsibilities, and

also give to third parties dealing with them all the remedies

which belong to a partnership: Parsons on Partnership, 9;

Hawkins vs. Appleby, 2 Sand. 421. ' '

In general, conversations, assertions, or admissions, and

acts tending to show that parties are partners, and have that

joint interest in the particular business which makes them

liable as partners, will often have that effect, although such

evidence might be quite insuﬂicient to prove a partnership, as

between themselves, when no third persons are interested in

the question: Parsons on Part., 122.

, \Vhere there is doubt whether a party purchasing goods

lbought them for himself alone or for the beneﬁt of another

as partner, to prove the latter point evidence may be offered

of acts and declarations subsequent to the sale and delivery

of the property: Hillard on Sales, 82.

So evidence as to the character of the goods purchased, the

ability or insolvency of the purchaser at the time, or whether

I-A L

1

J. To maintain this action it becomes necessary
for the plaintiffs to establish the fact that Mathes shared in
the profits of the sale of the goods from them to Shorey, or
that Mathes and Shorey were partners in that transaction,
upon the ground that where goods are obtained for the nee
of a firm by means of the fraud of one of its members, the
other partner, by receiving and participating in the use or
sale of th.e goods, will be held to have adopted the f.raadnlenl
act of him who obtained them, and will be placed in the same
j; situation in reference to the rights of the vendors of the goods
I
.
:\ ns if he had directed his partner to procure the property, or
~had originally concurred with him in the transaction.
In this way partnerships may grow out of transactions or
relations in which the word "partnership" has not been
uttered. If there be such a joinder or union bf interest and
action as the law considers as the equfvalent of partnership,
or as constituting it, it will give to the persons engag~d in it
nll the rights, and lay upon them all the responsibilities, and
ulso give to third 1mrties dealing with them all the remedies
which belong to a partnerahip: Parsons on Partnership, 9;
Hawkins vs. Appleby, 2 Sand. 421.
•
In general, conversations, assertions, or admissions, and
acts tending to show that parties are partners, and have thnt
joint interest in the particular business which makes them
liable as partners, will often have that effect, although such
evidence might be quite insufficient to prove a partnership, ns
between themlilelves, when no third persons are interested in
the question: Parsons on Part., 122.
. \Vhere there is doubt whether a party purchasing goods
\bought them for himself nlone or for the benefit of another
as partner, to prove the lattt.'r point evidence may be offered
of arts and declarations subsequent to the sale and delivery
of the property: Hillard on Sales, 82.
So evidence as to the clrnracter of the goods purchased, the
ability or insolYency of the purchaser at the time, or whether
NESMITH,

~
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an inordinately large quantity of goods was purchased in pro-

va.
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portion to the party’s apparent means of payment, or the

credit given, or whether forced sales are made at inadequate

prices, before the expiration of the credit given, or whether

there may have been any secret or fraudulent transfer of the

goods, are all open and legitimate subjects of inquiry, as bear-

ing upon the sale, and the probable intent of the parties there-

to: State vs. Johnson, 33 N. H. 457; Parsons on Part, 128.

Upon -the question whether a. purchase was fraudulently

made by a. vendee in anticipation of his insolvency, evidence

tending to show that he fraudulently purchased other and

similar goods about the same time, by means of similar false

pretenses, may be admitted, having the tendency to show the

fraudulent intent or conspiracy in the case under consid-

eration. Acts and declarations showing a fraudulent purpose,

if connected in point of time, are admissible as throwing light

upon the general object of the party, though they do not relate

to the property or transaction in question: Hills vs. Hart, 18

N. H. 605; Lee vs. Lamprcy, 43 Id. 15; Blake vs. White, 13 Id.

267; An!/ier vs. Ash, 20 1a. 109.
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In this case, the main question is, whether the acts of Shorey

were within the scope of a general design to share the proﬁts

of the enterprise with Mathes, or whether the goods were

obtained on his own credit, or for his own private use or pur-

poses, and we think the jury might properly weigh the fact

wh.ether the letter of credit to Townsend and others might

not have been designed as means in obtaining money from the

plaintiff in prosecution of their general -fraudulent purposes.

The false pretense alluded .to in Lee vs. Lamprcy, supra, was

a letter addressed by one of the partners to another, tending

to show fraud and collusion between the parties. Upon the

aforesaid legal principles, the facts stated in the case appear

to be sullicient, with or without the letter, to show a fraudu-

lent purpose in both Mathes and Shorey in procuring the goods

in question, so as to render them liable. as partners: Bradley

vs. Obcur, 10 N. H. 477; Allison rs. Ellattlzew, 3 Johns. The

letter in question may also beproperly used as evidence before

the jury as an act or declaration of one member of a ﬁrm. and

properly within the scope of the partnership business, and to

charge the ﬁrm, whether honestly or dishonestly transacted

or said: Peirce vs. Wood, 23 N. H. 519; Webster vs. Stcarns, 44

an inordinately large quantity of goods was purchased in proportion to the party's apparent means of payment, or the
credit given, or whether forced sales are made at inadequate ·
prices, before the expiration of the credit given, or whether
there may have been any secret or fraudulent transfer of the
goods, are all open and legitimate subjects of inquiry, as bearhig npon the sale, and the probable intent of the parties thereto: State vs. Johnson, 33 N. H. 457; Parsons on Part., 128.
"l'pon the question whetlwr a purchase was fraudulently
made by a vendee in anticipation of his insolvency, evidence
tending to show that he fraudulently purchased other and
similar goods about Ow same time, by means of similar false
pretenses, may be admitted, b.avin~ the tendency to sllow the
fraudulent intent or conspiracy in tlle case under consideration. Acts and declarations showing a fraudulent purpose,
if connected in point of time, nre admiHHible as throwing light
upon the general objeet of the party, though tlwy do not relafo
to the property or transactipn in {]Uestion: Hills ·rs. Hart, lS
N. H. 605; Lee vs. Lamprey, 43 Id. 15; Blake i~s. White, 13 Id.
267; Anr1ier
Ash, 2G Id. 109.
In this case, the main question is, whether the acts of Shorey
were within thC' scope of a general design to share the profits
of the enterprise with Mathes, or whether the gooc.ls were
obtained on his own credit, or for his own private use or purposes, and we think the jury might properly weigh tlie fad
whether the leltPr of credit to 'l'ownsend and others might
not have been designed as means in obtaining mom·j· from tile
plaintiff in prosecution of their g{-nernl .fraudulent purpost>s.
The false pretc•n1ie alludPd .to in Lee i:s. Lamprey, supra., was
a letter addt·<•ssPcl by one of the partners to another, tendi11~
to sh<nv fr<_rnd and collusion bctw(_•en the parties. Upon tlte
aforesaid ]('gal principles, the facts stated in the case nppea i·
to be sullicient, with or without the lett<'r, to show a fraudulent purpose in both "'.\In thPs and Rho1·ey in pro cu ring the goods
in questi-0n, so as to render them lia hie as partners: Bracllcy
1~8. Obcar, 10 N. H. 477; Allison ·rs. Jfatthcu:, =~ ,Jollns. 2:l5. The
letter in question may also be properly used as evidence before
the jury as an act or declaration of one member of a firm. and
properly within the scope of the partnership business, and to
charge the firm, whether honestly or dishonc>stly transad(•(l
or said: Peirce vs. Wood, 23 N. H. 519; Webster vs. Stearn.-;, 44

vs.
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Id. 502. Such evidence may be received as one of a series of
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acts, which, all together, indicate a fraudulent design to obtain

the goods without paying for them.

(Residue of opinion omitted.)

Plaintiffs took judgment for the amount of their ﬁrst note.

Non: See also Mechem's Elem. of Pal-tn., § 204.

FLETCHER vs. PULLEN.

Court of Appeals of Maryland, 1889.

' 70 Md. 205, 16 Atl. Rep 881. 14 Am. st. Rep. 355.

Id. 502. Such evidence may be received as one of a series of
acts, which, all together, indicate a fraudulent design to obtaiu
the goods without paying for them..
(Residue of opinion omitted.)
l'luintitrs took judgment for the amount of their first note.

Appeal from circuit court, Dorchester county.

Argued before 1\[ILLER, Ronmsox, I nvmo, Srosn, Burns and

Non:: See also Mechem'e Elem. of Partn., § 201.

McSmannx', JJ.

S. T. M ilbourne, for appellant.

Daniel M. He-nary, Jr., for appellee.

l\l1I.LEn, J . The plaintiffs, who are nurserymen in Milford,

Del., sued Bramble 8: Fletcher, as partners in the same busi-

ness at Cambridge, in this state, for fruit trees sold and deliv-

ered to them in the autumn of 1886. Bramble died before the

FLETCHER vs. PULLEN.

trial, and Fletcher defended upon the ground that he was not

a partner. The exceptions relate mainly to the admissibility

Oourt of Appca'ts of

Afaryland,

1889.
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of evidence upon the question, not whether Fletcher & Bram-

ble were actually partners inter scse, but whether Fletcher

70 :Md. 205, 16 Atl. Rep 887, 14 Am. St. Rep. 8515.

had held himself out, or had permitted himself to be held out,

as a partner, so as to become responsible to third parties. The

law on this subject, well established by authority, may be

stated thus: “The ground of liability of a person as partner

who is not so in fact is that‘he has held himself out to the

Appeal from circuit c-0urt, Dorchester county.
Argued before MILLER, ROBINSO~, IRVING, STONE,
MCSHERRY, JJ.

IlnYAN

and

world as such, or has permitted others to do so, and by rea-

son thereof is estopped from denying that he is one as against

S. T. Milbou,rne, for appellant.

those who have in good faith dealt with the ﬁrm, or with him

as a member of it. But it must appear that the person dealing

Daniel M. Henry, Jr., for appellee.

with the ﬁrm believed, and had a reasonable right to believe,

that the party he seeks to hold as a partner was a member

J.-

M11.LER, J. The plaintiffs, who are nurserymen in Milford,
Del., sued Bramble & Fletcher, as partners in the same bmi!iness at Cambridge, in tl1is state, for fruit trees sold and delivered to tlwm in the autumn of 188G. Bramble died before the
trial, and Fletcher defended upon the ground that he was not
a partner. The exceptions relntP. mainly to the admissibility
of evidence upon the question, not whether Fletcher & Bramble were actually partners inter scse, but whether Fletcher
had held himself out, or had permitted himself to be held out,
ns a partner, so :is to become responsible to third parties. Tha
Jaw on this subject, well establif.ihed by authority, mny be
stated thus: "The ground of liability of a person as partner
who is not so in fact is that11e has held himself out to the
worfd as such, or has permitted others to do so, and by reason thereof is estopped from denying that he is one as against
those who have in good faith dealt with the firm, or with him
as a member of it. But it must appear that the person dealing
with the firm believed, and had a reitsonable right to beJiev<',
that the party he seeks to hold as a partner was a member

I
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of the ﬁrm, and that the credit was to some extent induced

by this belief. It must also appear that the holding out was

by the party sought to be charged, or by his authority, or with

his knowledge or assent. This, where it is not the direct act

of the party, may be inferred from circumstances, such as

from advertisements, shop bills, signs, or cards, and from vari-

ous other acts from which it is reasonable to infer that the

holding out was with his authority, knowledge, or assent; and

whether a defendant has so held himself out, or permitted it

to be done, is in every case a question of fact, and not of law :”

Thomas vs. Green, 30 Md. 1; 1 Lindl. Partn. 45; Thompson vs.

Bank, 111 U. S. 536, 537, 4 Sup. Ct. Rep. 689; 5 ¥Vait, Act. &

Def. 113, 114. These general rules apply to the present case.

The evidence shows that there was, in or near Cambridge,

a fruit farm and nursery on about 15 acres of Fletcher’s land,

which Bramble had occupied and managed from the year 1881

to 1887. The plaintiffs then proved that in October and

November, 1886, they received several letters, postal cards,

telegrams, and circulars from Cambridge, signed, “Fletcher &

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:07 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Bramble,” representing them to be partners, and the envelopes

in which the letters were enclosed were stamped with the same

ﬁrm name. These letters contained orders for fruit trees, and

the ﬁrst of them gave a reference to a Mr. Van Horst, formerly

of Milford, but then residing in Cambridge. The plaintiffs not

knowing the ﬁrm, nor by whom the letters were written, wrote

to Van Horst and others, inquiring as to its credit and stand-

ing, and in reply received information to the eﬂ’ect that

Fletcher was entirely responsible, but that Bramble was worth

nothing. Upon this information, and receiving no intimation

.that Fletcher was not a partner, they ﬁlled the orders and

delivered the trees, relying upon his credit. Each item of this

testimony was excepted to as it was offered, upon the ground

_ that these letters, circulars,iand envelopes were written and

gotten up by Bramble without Fletcher-’s knowledge or con-

sent. \Ve think, however, they were all admissible, not because

‘the acts and declarations of Bramble would bind Fletcher,

‘as of course they would not, unless he was an actual partner,

lbut for the purpose of showing that the plaintiffs believed,

' and had good reason to believe, that he was a partner, and

that they trusted the supposed ﬁrm upon the faith of his

i responsibility. To prove this was an important link in the

of the firm, and that the credit was to some extent induced
by this belief. It must also nppear that the holding out was
by the party sought to be charged, or by his authority, or with
his knowledge or assent. This, where it is not the direct act
of the party, may be inferred from circumstances, such as
from advertisements, shop bills, signs, or cards, and from various other acts from which it is reasonable to infer that the
holding out was with his authority, knowledge, or assent; and
whether a defendant has so held himself out, or permitted it
to be done, is in every case ai question of fact, an~ not of law:"
Thomas vB. Green, 30 l\1d. 1; 1 Lindi. Partn. 45; Thompson VB.
Bank, 111 U. S. 536, 537, 4 Sup. Ct. Rep. 689; 5 \'Vait, Act. &
Def. 113, 114. These general rules apply to the present case.
The evidence shows that there was, in or near Cambridge,
a fruit farm and nursery on about 15 acres of Fletcher's land,
which Bramble had occupied and managed from the year 1881
to 1887. The plaintiffs then proved that in October and
November, 1886, they received several letters, postal cards,
telegrams, and circulars from Cambridge, signed, "Fletcher &
Bramble," representing them to be partners, and the envelopes
in which the letters were enclosed were stamped with the sam~
firm name. These letters contained ordei·s for fruit trees, and
the first of them gave a reference to a Mr. Van Horst, formerly
of .~!ilford, but then residing in Cambridge. The plaintiffs not
knowing the firm, nor by whom the letters were wlitten, wrofo
to Van Horst and others, inquiring as to its credit and stanclin~, and in reply received information to the effect that
FJetcher was entirely responsible, but that Bramble was worth
nothing. Upon this information, and receiving no intimation
.that Fletcher was not a partner, they filled the orders and
delivered the trees, relying upon his credit. Each item of th.is
tPstimony was excepted to as it was offered, upon the groun<l
. thn t these letters, circulai·s, and envelopes were written and
gotten up by Bmmble with-0ut Fletcher's knowledge or consent. 'Ve think, however, they were all admissible, not because
the nct8 and declarations of Bramble would bind Fletcher,
'j as of course they would not, unless he was an actual partner,
I but for the pm·pose of showing that the plaintiffs believed,
I and had good reason to believe, that be was a partner, and
: that they trusted the supposed firm upon the faith of his
j responsibility. To prove this was an important link in the
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plaintiffs’ case, and evidence tending to prove it was, in our

opinion, admissible.

The plaintiffs then proved that an advertisement signed,

“Fletcher 8: Bramble,” calling attention to their nursery, offer-

ing their trees for sale, and soliciting from the public continu-

ance of conﬁdence and orders, was published in two weekly

.newspapers of Cambridge, where Fletcher lived, for three

months during the year 1884. In one of these papers there

was also a local notice of the advertisement. These were also

prepared, inserted, and paid for by Bramble, without Fletch-

er’s knowledge; but it was proved that during the time of their

publication he was a subscriber to both papers, and they were

regularly sent him. There is also clear proof that he actually

knew of them while they were being published, and never

inserted in either of the papers any denial of the partnership.

held out to the public by Bramble as a partner, with his knowl-

( From all this it was competent for a jury to infer that he was

edge and assent; and we are of opinion the plaintiffs were

' entitled to prove this, thopgh they never saw the_advertise-

r meats, and were not i'nfluen‘c-_edT>y >tliem'in—trusting the ﬁrmt
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‘ They had already proved they had so trusted it in good faith,

‘and upon good grounds, and we think they had the right to

I resort to these antecedent advertisements, and to this proof,

_for the purpose of showing that Fletcher had been so held

_out to the public with his knowledge and assent. It was evi-

dence to go to the jury upon that subject, and, if unt-o_n;__

tradicted, would have made him a partner, at least as to all

third parties who had trusted the ﬁrm in good faith upon thatj

supposition. Having knowledge of these advertisements, it

was his duty to deny the partnership, if he wished to escape

liability. But what was he to do, and how much? \Ve do not

say he was under a legal obligation to publish a repudiation

of the partnership in the same newspapers, or in any other,

though this would seem to be a very obvious and the most

efficient mode of proclaiming such denial, and the fact that

he failed so to do was a circumstance to go to the jury. But

we take it that the rule upon this subject, stated by a very

eminent jurist, is reasonable and just: “If one is held out as

a partner, and he knows it, he is chargeable as one, unless

he docs all that a reasonable and honest man should do, under

similar circumstances, to assert and manifest his refusal, and

/ plai~tift's' case, nnd evide~ce tending to prove it was, in our
\ opinion, admissible.
1'he plaintiffs then proved that an advertisement signed,
"Fletcher & Bramble," calling attention to their .nursery, offel'·
ing their trees for sale, and soliciting from the public continuance of confidence and orders, was published in two weekly
.newspapers of Cambridge, where Fletcher lived, for three
months during the year 1884. In one of these papers thet'e
was also a local notice of the advertisement. These were also
prepared, inserted, and paid for by Bramble, without Fletch·
er's knowledge; but it was proved that during the time of theh·
publication he was a subscriber to both papers, and they wne
regularly sent him. There is also clear proof that be actuaJly
knew of them while they were being published, and never
inserted in either of the papers any denial of the partnership.
From all this it was com1wt..•ut for a jury to infer that he wa~
( held out to the public by Bramble as a partner, with his knowledge and assent; and we are of opinion the plaintiffs were
' entitled to prove this, though they never saw the advertiser
-- - - - - - --- - • - . - - .
-- - - --m,ents, and were not inflm nl'ed by them in trusting the firm~' They had already proved they had so trusted it in good faith.
: and upon good grounds, and we think they had the right to
; resort to these antecedent advertisements, and to this proof,
. for the purpose of showing that Fletcher hau been so held
, out to the public with his knowledge and assent. It was evi""dence to go to the jury upon that subject, and, if_ UD£~~= _
tradicted, would have made him a partner, at least as to all
third parties who had trusted the firm in good faith upon that-supposition. Having knowledge of these adYertisc~ments, it
was his duty to d<:>ny the partnership, if he wished to escape
liability. But what was he to do, and how much? 'Ve do not
say he was under a leg-al obligation to publish a repudiation
of the partnership in the same newspapers, or in any other,
though this would srem to be a very obYious and the most
efficient mode of proclaiming such denial, and the fact tliat
he failed so to do was a circumstance to go to the jury. But
we take it that the rule upon this subject, stated by a very
eminent jurist, is rea1mnable and just: "If one is held out as
a partner, and be knows it, he is chargeable as one, unless
be does all that a reasonable and honest man should do, under
similar circumstances, to assert and man ifest bis refusal, and
1
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thereby prevent innocent parties from being misled.” Pars.

13'7

Partn. '134. It follows that the court below was right in

admitting all the evidence otTered_by the plaintiffs, and in

rejecting the defendant’s ﬁrst prayers. In regard to his sec-

ond, third, and fourth prayers, all that need be said is that the

propositions they contain are all embraced in his ﬁfth prayer.

which the court granted with a single modiﬁcation, to which

we see no valid objection.

“'0 come now to the rulings excluding certain evidence

offered by the defendant to show and sustain-his denial and

repudiation of the partnership. His own testimony was to

the effect that Bramble was simply his tenant of the land for

the term of six years from 1881; that Bramble had a fruit tree

nursery on the land, but he himself had nothing to do with it,

and never entered into a contract of partnership with Bram-

ble, either written or verbal, in the nursery business, or any

never lent his name, or autho-rized the use of it by Bramble,

with reference to this business, or any other, that he never

gather; that he never held himself out as such partner, and

knew of the letters, circulars, and envelopes written and used
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by Bramble until they were produced in court at the trial; that

the advertisements and local notice were inserted without his

knowledge or consent, and he never knew anything about

them until they appeared in the papers; that he never put

himself to the trouble and expense of publishing in these

papers, or in any others, a contradiction of the advertisements,\

but had, on all occasions, to town people and country people,

when the subject was mentioned to him, and often when it

was not, denied the existence of any partnership, and repudi-

ated the advertisements as unauthorized by him. All this was

allowed to go in without objection, but it is to be observed

that he admits he knew of the advertisements wh.ic_h clearly

and publicly proclaimed the partnership, and never published

in any newspaper any denial of it. \Ve have said he was under

no legal obligation to make publication, but that it was his

duty to do all that a reasonable and honest man should do,

under similar circumstances, to manifest his denial. This is

the important question in the case, and it was one solely for

the jury to _determine. On this issue of fact he was entitled to

adduce all the evidence he could, leaving it for the jury to

decide whether, upon the whole of it, they thought he had done

18

thereby prevent innocent parties from being misled." Para.
Partn. *134. It follows that the court below was right in
admitting all the evidence offered. by the plaintiffs, and in
rejecting the defendant's first prayers. In regard to his second, third, and fourth prayers, all that need be said is that th•~
propositions they contain are all embraced in his fifth prayer.
'which the court granted with a single modification, to which
we see no valid objection.
We come now to the rulings excluding certain evidence
offered by the d«:>fendant t-0 show and sustain. his denial anll
re1mdiation of the partnership. His own testimony was to
the effect that Bramble was simply his tenant of the land fo1·
the term of six years from 1881; that Bramble had a fruit tree
nursery on the land, but he himself had nothing to do with it,
and never entered into a contract of partnership with Bramble, either written or verbal, in the nursery business, or any
ther; that be never held himself out as such partner, and
ever lent bis name, or authorized the use of it by Bramble~
with .refeN.•nre to this business, or any other, that he never
knew of the letters, circulars, and envelopes written and used
by Bramble until they were pt·oduced in court at the trial; that
the advertisements and local notice were inserted without his
knowledge or consent, and he never knew anything abont
them until they nppeared in the papers; that he never put
himself to the trouLJe and expense of publishing in tlH•se
papers, or in any others, a contradiction of the advertisements,'
but had, on all occasions, to town people nnd co1mtry peopJe,
when the subjC'ct was mentioned to him, and often when it
was not, denied the existence of any partnership, and r<>pmliatcd the ad\'ertiscments as unauthorized by him. All this was
allowed to go in without objection, but it is to be obst>rvcd
that he admits he knew of the advertisements which clcal'ly
and publicly proclaimed the partnership, and never pnblislwd
in any newspaper any denial of it. "~e have said be was unde1•
no legal obligation to make publication, but that it was hi8
duty to do all that a reasonable and honest man should do,
under similar ci1·cumstances, to manifest his denial. This is
the important question in the case, and it was one solely for
the jury to .determine. On this issue of fact he was entitled to
adduce all the evidence he could, leaving it for the jury to
decide whether, upon the whole of it, they thought he had done
18
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all that a reasonable and honest man ought to have done.
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Under this rule, he was entitled to the beneﬁt of any evidence

in corroboration of his own testimony which tended to prove

the publicity of his denial. Now, in addition to his own gen-

eral evidence on this subject, he offered to prove, (1) by the

editor of one of the papers in which the advertisement and

notice appeared, that, when the witness called upon him to

pay for the same, he refused to do so, repudiated all partner-

ship with Bramble, declared he had nothing to do with Bram-

ble's business, and would have nothing to do with his bills.

(2) By the postmaster of Cambridge, that soon after the pub-

lication of the advertisements witness delivered to Fletcher

certain mail matter addressed to “Fletcher & Bramble,” but

he returned it unopened, and refused to accept the same,-

telling witness he had nothing to do with Bramble’s business,

and was no partner of his. (3) Th.at in July, 1885, he and Bram

ble were sued as partners by the steamboat company before

a magistrate in Cambridge, on a bill for freight; that there

was a crowd at the trial, and he resisted the suit, and refused

to pay the account, on the ground that he had nothing to do
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with Bramble’s business; that the magistrate gave judgment

in his favor, and the case was much discussed in the com»

munity, especially by the steamboat agent, who made great

complaint because the. magistrate had decided in his favor.

In our opinion, these items of evidence should have been

admitted. It is not for this court to pass upon their weight

or effect, no matter how slight or inadequate, as a denial of

the partnership publicly proclaimed in the newspapers, we

may deem them to be. This is a matter solely for the jury.

Our duty is simply to determine the question of their admis-

sibility as evidencc, and we think the court erred in rejecting

them. We are also of the opinion that the agreement, or

“lease,” as it is called, between Fletcher and Bramble, for the

land upon which the nursery was carried on, should have been

admitted. lt‘was part of the defendant’s case, to prove that

he was not an actual partner with Bramble. This agreement

was admissible for that purpose, if he could show that by its

true construction it merely created the relation of landlord

and tenant between them. The error in rejecting the items

of evidence referred to requires us to reverse the judgment,

and award a new trial. But in view of the fact that the court

all that a reasonable and honest man ought to have done.
Under this rule, he was entitled to the benefit of any evidence
in corroboration of his own testimony wllith tended to prove
the publicity of his denial. Now, in addition to his own general evidence on this subjt:>ct, he offered to prm·e, (1) by the
editor of one of the papers in which the advertisement and
notice appeared, that, when the witness called upon him to
pay for the same, he refused to do so, repudiated all partnership with Bramble, declared he had nothing to do with Bram·
ble's business, and would have nothing to do with bis bills.
(2) By the postmaster of Cambridge, that soon after the publication of the advertisements witness delivered to Fletcher
certain mail lnatter addressed to "Fletcher & Bramble," but
he returned it unopened, and refused to accept the same,telling wit.ness he had nothing to do with Bramble's business.
and was no partner of his. (3) Th.at in .July, 1885, he and Bram
ble were sued as partn~rs by the steamboat company before
a magistrate in Cambridge, on a bill for freight; that there
was a crowd at the trial, and he resisted the suit, and refused
to pay the arcount, on the ground that he had nothing to do
with Bramble's business; that the magistrate gave judgment
in his favor, and the case was much discussed in the community, especially by tlJe steamboat agent, who made greut
complaint becnuse the. magistrate had decided in his fa_vor.
In our opinion, these items of evidence should have been
admitted. It is not for this court to pass upon their weight
or effeCt, no matter how slight or inadequate, ns a denial of
the partnership publicly proclaimed in the newspapers, we
may deem them to be. This is a matter solely for the jury.
Our duty is simply to determine the question of their admissibility as evidence, and we think the court erred in rejecting
them. 'Ye are also of the opinion that the agreement, or
"lease," as it is called, between Fletcher and Bramble, for the
land upon which the nursery was carried on, should have been
admitted. It was part of the defendant's case, to prove that
he was not
actual partner with Bramble. This agreement
was admissible for that purpose, ff be could show that by its
true construction it merely created the relation of landlord
nnd tenant between them. The error in rejecting the itema
of evidence referred to requires us to reverse the judgment,
and award a new trial. But in view of the fact that the court
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below acting as a jury found for the plaintiff, notwithstand-
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ing they had granted the defendant’s ﬁfth prayer, in which

all his own testimony in denial of the partnership was

expressly submitted to the consideration of the judges, we

think each party should be required to pay his own costs,

both in this court and in the court below.

Judgment reversed, each party to pay his own costs in this

court and in the court below, and new trial awarded.

Norm: See also Mechem‘s Elem. of Pai-tu., §§ TO, 71, 72, and cases there

cited. Compare also with the following case.

_\J >.__ i 5;‘
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below acting as a jury found for the plainti1f, .notwithstanding they had granted the defendant's fifth prayer, w which
all his own testimony in denial of the partn~rsbip was
expressly submitted to the consideration of the judges, we
think each party should be required to pay his own costs,
both in this court and in the court below.
Judgment reversed, each party to pay bis own costs in this
court and in the court below, and new trial awarded.

‘QM’/K

MORGAN vs. FARREL.

Suprmnc Court of Connecticut, 1890.

NOTE: See also Mechem's Elem. of Parto., §§ iO, 71, 72, and cues there
cited. Compare also with the following case.

58 Conn. 413, 18 Am. St. Rep. 282, 20 Atl. Rep. 614.

Action on two promissory notes. The opinion states the

facts.

C. S. Hamilton, for appellant.
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J . W. Ailing and W. H. Williams, for appellee.

Axnnsws, G. J. On the 1st day of March, 1880, William M.

Babbott made and delivered to the ﬁrm of Morgan & Herrick,

MORGAN vs. FARREL.

merchants, then doing business in New York, a note for the

sum of $1,004.56, expressed to be for value received, and pay-

Supreme Court of Connecticut, 1890.

able in 30 days; and on the 8th day of the same month another

note for the sum of $2,205.60, payable in 30 days at the Ansonia

68 Conn. 413, 18 Am. St. Rep. 282, 20 Atl. Rep. 614.

National Bank, Ansonia, Conn. These notes were signed by

Babbott in the name of “Franklin Farrel & Company,” and

were delivered to Morgan & Herrick in payment for certain

goods sold and delivered by them to Babbott on his order there-

Action on two promissory notes.
facts.

The opinion states the

for. The plaintiﬁ is now the owner of the notes, and brings

this suit to recover their amount. The complaint alleges that

at the time .the notes bear date Franklin Farrel and the said

0. B. Hamilton, for appellant.
J. lV. Alling nnd lV. H. Williams, for appellee.

William M. Babbott were partners in business under the ﬁrm

name of Franklin Farrel & Co. Farrel alone makes defense.

No service of the complaint was made on Babbott. The answer

is a general denial. Upon the trial evidence was offered from

ANnnEws, C. J. On the 1st day of March, 1880, William M.
Babbott made and delivered to the firm of Morgan & Herrick,
merchants, then doing business in New York, a note for the
sum of fl,004.56, expressed to be for value received, and payable in 30 days; and on the 8th day of the same month another
note for the sum of $2,205.GO, payable in 30 days at the Ansonia
National Bank, Ansonia, Conn. These notes were signed by
Bnbbott in the name of "Franklin Farrel & Company," and
were delivered to Morgan & Herrick in payment for certain
~oods sold and deliyered by them to Babbott on his order therefor. The plaintiff is now the owner of the notes, and brings
tllis suit to recover their amount. 'l'he complaint alleges that
at the time .the notes bear date Franklin Farrel and the saiu
\Villiam 1\:1. Bnbbott were partners in business under the firm
name of Franklin Farrel & Co. Farrel alone makes defense.
No service of the complaint was made on Babbott. The answer
is a general denial. Upon the trial evidence was offered from

lff
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which the plaintiff claimed to have proved that Farrel and

CASES ON PAHTNE~HlP.

Babbott were partners as between themselves, or at least that

they were partners as to all third persons, or that Farrel was

liable as a partner to Morgan 8: Herrick, for the reason that

he had permitted Babbott to hold out that Farrel and himself

were partners under such circumstances that he was estopped

to deny that he was a partner. Farrel denied that he was a

partner in either way. The superior court rendered judgment

for the defendant, and the plaintitf has appealed.

An exhaustive deﬁnition of partnership is not easy. So far

as the facts in the case present the uestion of partnership,

lit is suﬂiciently accurate to say tha%1ere is a partnership

ibetwecn two or more persons whenever such a relation exists

ﬁbetween them that each is as to all the others, in respect to

some business, both principal and agenﬂ If such a relation

exists, they are partners; otherwise not. They a.re partners in

that business in respect to which there is this relation, and

as to any other business they are not partners. Partnership

is but a name for this reciprocalrelation. Story, Partn. § 1;

Lord \Vn.\'sr.nvnAI.n in Cow vs. Hickman, 8 H. L. Cas. 311; (ante
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p. 70;) Bullen rs. Sharp, L. R. 1 C. P. 86; Holme rs. H ammaml,

L. R. 7 Exch. 230; Harvey rs. Childs, 28 Ohio St. 319; (ante

p. 97;) Eastman rs. Clark, 53 N. H. 276; 16 Am. Rep. 192;

Golly. Partn. §§ 139, 412; Stillman vs. Harvey, 47 Conn. 26.

Between the parties themselves this relation of principal and

agent cannot exist, except by their voluntary agreement.

Hazard vs. Hazard, 1 Story 371; Golly. Partn. § 2. In the pres-

ent case, the ﬁnding is as explicit as language can make it that

Farrel and Babbott did not intend to become partners. It

says: “No paper was ever signed by or between Farrel and

Babbott alone. N0 conversation ever took place in which it

was stated in words that Farrel and Babbott were partners,

or were to form a partnership. No ﬁrm name was ever men-

tioned. No suggestion that either had used, or could use, the

name or the credit of the other. Neither ever understood,

intended, or thought that a partnership existed, or should

exist.” And, in addition to this, there is the express declara-

tion of Babbott to his counsel—apparently after Farrel had

written to him that he, Farrel,-had stopped all work on the

machine—that he did not believe there was any partnership

between them. This part of the case is not pressed, and we

which the plaintiff claimed to have proved that Farrel anti
Babbott were partners as between themselves, or at least tha[
they were partners as to all third persons, or that Farrel was
liable as a partner to Morgan & Herrick, for the reason that
he had permitted Babbott to hold out that Farrel and himself
were partners under such circumstances that he was estopped
to deny that he was a partner. Farrel denied that be was a
partner in either way. The supe1·ior court rendered judgment
for the defendant, and the plaintiff has appealed.
An exhaustive definition of partnership is not easy. So fur
as the facts in the case present the -®stion of partnership,
\it is sufficiently accurate to say tha there is a partnership
l between two 01· more persons whenever such a relation exists
between them that each is as to all the others, in respect to
some business, both principal and agenjJ If such a relation
exists, they are partners; otherwise not. They are partners in
that business in respect to which there is this relation, am]
as to any other business they are not partners. Partnership
is but a name for this reciprocal' relation. Story, Partn. § 1;
Lord 'VF.~sr-EYDAI.E in Oo:r i:s. Hickman, 8 H. L. Cas. 311; (ante
p. 70;) Bullen t'S. Sharp, L. R. 1 C. P. 86; Holme i·s. Hamm<md,
L. R. 7 Exch. 2:30; Hart:cy i·s. Cltilds, 28 Ohio St. 319; (ante
p. 97;) Eastman i:s. Clark, 53 N. II. 276; 1G Am. Rep. 19:!;
Colly. Partn. §§ 139, 412; Stillman t:s. HatTcy, 47 Conn. 2U.
Between the parties tbemsel \·.es this relation of principal arnl
ngent cannot exist, except by their voluntary agreement.
Ha::m·d vs. Hazard, 1 Story 371; Colly. Partn. § 2. In the present casP., the finding is as explicit as language can make it that
Farrel and Babbott did not intend to become partners. It
says: "Xo paper was ever signed by or between Farrel anJ
Babbott alone. No conversation e>er took plaee in which it
was stated in words that Farrel an<l nabbott were partnerl",
or were to form a partnership. No firm name was ever mentioned. No sugg<•stion that either bad used, or could use, the
name or the credit of the other. Nc>ither ever undei:stood,
intended, or thought that a partnership existed, or should
exist." And, in addition to this, there is the express declaration of Babbott to his counsel-apparently after Farrel had
written to him that he, FarreJ,.had stopped all work on the
machine-that he did not believe there was any partnership
between them. This part of the case is not pressed, and we

i
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need not pursue it. A partnership as to third persons some-

MORGAN'

vs. FA.RREt.

141

times arises by operation of laweven against the intention ofthe

parties;and this happens either because the contract which the

parties have entered into in law makes each the principal and

agent of the other, or because by a course of dealing they have

shown that such was the real relation between them. Such

were the cases of Parker vs. Ganﬁeld, 37 Conn. 250, 9 Am. Rep.

317 ; and Bank vs. Hine, 49 Conn. 236. It is laid down in Ever-

itt vs. Chapman, 6 Conn. 347, that, where the terms of the agree-

ment and the facts are all admitted, whether or not a partner-

ship existed is a question of law for the court to decide. The

plaintiﬁ claims that from the facts found by the superior court

it does appear that Farrel and Babbott were partners

quorul third persons, notwithstanding their intent not to be

partners. The facts from which the partnership is claimed

to arise are mainly the exhibits 1, 2, and 3; and of these exhibit

L’ is the only one important. All the other facts derive their

signiﬁcance solely from the construction that is to be put on

this exhibit.

Exhibit 2 purports to be no more than an agreement between
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(1 he Cook Ice & Refrigerating Company, party of the ﬁrst part,

gs .-»~

and Franklin Farrel and William M. Babbott, party of the

second part, by which the party of the ﬁrst part, being the

owner of patents therefor, grants to the party of the second

part the exclusive right to manufacture and sell refrigerating

machines and apparatus for refrigerating, as described in the

patents, throughout the United States for the full term for

which the patents were granted. And, in consideration of

that grant, the party of the second part undertakes and agrees,

with all diligence and dispatch, and without expense or charge

to the party of the ﬁrst part, to manufacture a refrigerating

machine under the patents, and for the purpose of aiding and

beneﬁting the business intended in the agreement, to run the

machine for at least two months subsequent to its completion.

The party of the second part also agrees to use its best endeav-

ors to create a public demand for the machines, and to mann-

facture machines to supply any bona ﬁde order therefor; and

agree to pay to the party of the ﬁrst part an amount equal

to one-half of the gross proﬁts accruing therefrom. There are

other provisions in the agreement, but all having reference

to the duties and obligations of the parties thereto. That such

Q“-:'...l“"-""

need not pursue it. A partnership as to third persons sometimes arises by operation of lawevenagainst the intention of the
parties;and this happens either because the contract which the
parties have entered into in law makes each the principal and
agent of the other, or because by a course of dealing they have
~hown that such was the real relation between them. Such
were the cases of Parker vs. Canfield, 37 Conn. 250, 9 Am. Rep.
:n7; and Bank t:s. Hine, 49 Conn. 236. It is laid down in Everitt vs. Chapman, 6 Conn. 347, that, where the terms of the agre~
ment and the facts are all admitted, whether or not a p:ll'tner~bjp existed is a question of law for the court to decide. The
plaintiff claims that from the facts found by the superior court
it does appear that Farrel and Babbott were partners
quoad third persons, notwithstanding their intent not to be
i,artners. The facts from which the partnership is claimed
'to arise are mainly the exhibits 1, 2, and 3; and of these exhibit
:! is the only one important. All the other facts derive tht!ir
~ignificance solely from the construction that is to be put on
this exhibit.
( Exhibit 2 purports to be no more than an agreement between
the Cook Ice & Refrigerating Company, party of the first part,
and Franklin Farrel and \Villiam M. Babbott, party of the
Necond part, by which the party of the first part, being the
owner of patents the>refor, grants to the party of the secoutl
J>art the exclusive rig-ht to manufacture and sell refrigerating
machines and apparatus for refrigerating-, as described in the
patents, throughout the l:nited States for the full term for
which the patents were granted. And, in consideration of
that grant, the party of the second part undertakes and agrees,
with all diligence and dispntch, a.nd without expense or charge
to the party of the first part, to manufacture a refrigerating
machine under the pat<•nts, and for the purpose of aiding and
benefiting the businrss intended in the agreement, to run the
machine for at least two months snbseqn<'nt to ~ts completion.
The party of the second part also agrees to use its best endeavors to create a public demand for the machines, and to man 11facture machines to supply any bona fide ortler therefor; and
agrees to pay to the party of the first part an amount eqnal
to one-half of the gross profits accruing therefrom. There are
other provisions in the agreement, but all having reference
to the duties and obligations of the parties thereto. That snch
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a contract as this does not make the parties—that is, the party

of the ﬁrst part and the party of the second part—partners,

is settled by abundant authority. It only provides a way in

which the party doing the work is to be paid for its services.

Chase vs. Barrett, 4 Paige 148. The only relation of Farrel and

Babbott that appears by this agreement is that of joint con-

tractors to manufacture refrigerating machines for the Cook

Company. There is no suggestion in it that either is, or is to

be, the agent of the other. It does not attempt to provide in

what way Farrel and Babbott, as between themselves, are to

carry out their joint undertaking. (A community of interest

does not make a partnership) Loomis vs. Marshall, 12 Conn.

77 ; 30 Am. Dec. 596; Porter vs. McClure, 15 Wend. 187. Thus

tenants in common of land are not partners. Calvert vs. Ald-

rich, 99 Mass. 7-1; 96 Am. Dec. 693. In Oliver vs. Gray, 4 Ark.

425, it was holden that two persons, joint owners of a horse,

were not partners in respect to a contract for its keeping.

French vs. Sig/ring, 2 C. B. (N. S.) 357, was a case where two

men owned a race horse, which they entered in a race and

won a. prize. It was held that they were not partners as to
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that money. In Hawkins vs. Mclntyre, 45 Vt. 496, the defend-

ant contracted to ﬁnish oﬁf a church for the sum of $4,500.

Afterwards he agreed with the plaintiff that they should work

together in doing the job, each working himself, the work of

each. to oﬂ'set that of the other, and the expense of materials

and of other work tobe deducted from the amount, and the

balance to be divided between them. It was held that they

were not partners. In the case above cited (Lomnis vs. Mar-

shall, 12 Conn. 77), B was the owner of a satinet factory. A

agreed with B to furnish all the wool that should be needed at

the factory for two years, which B agreed to manufacture into

cloth, the net proceeds of the cloth, after deducting the inci-

dental charges of sale, to be divided, so that A should have 55

per cent and B 45 per cent. It was held that there was not

a partnership as to third persons. It probably could be in-

ferred that Farrel and Babbott were to divide between them-

selves whatever was left, if anything, after paying the Cook

Company. But a partnership, even as to third persons, is not

constituted by the mere fact that two or more persons partici-

pate or are interested in the net proceeds of a business. 1

Lindl. Partn. 24; Holme vs. Hammond, L. R. 7 Exeh. 230; Loomis
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t"ich, 99 Mas~. 74; 96 Am. Dec. 693. In Olircr 1:8. Gray, 4 Ark.
425, it was holden that two persons, joint owners of a horse,
were not partners in respect to a contract for its keeping.
French vs. Styring, 2 C. B. (N. S.) 357, was a case where two
men owned a race horse, which they entered in a race arnl
won a prize. It was held that they were not partners as to
that money. In Haickins cs. Mcintyre, 45 Vt. 496, the defendant contracted to finish off a church for the sum of $4,500.
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vs. Marshall, supra; Ea: parte Tennant, 6 Ch. Div. 303; Bullen

vs. Sharp, L. R. 1 C. P. 86. -

Mr. Farrel was a manufacturer of machinery, of long an-J

wide experience. He was at the head of a company in Anso-

nia, in this state, engaged in manufacturing machinery, and

employing four or ﬁve hundred hands. \Vork on a refriger-

ating machine was begun promptly at the factory in Ansonia

under the supervision of Mr. Cook, the patentee, and with the

aid of one David Smith and of one Greene, but with no success.

“The machines broke down, and proved so faulty and imperfect

in their nature, and the business in all respects so unsatisfac-

tory, as not to justify or warrant proceeding. Not a dollar's

return in any form was ever received from the business or

venture.” In the language of the ﬁnding, it was “only failure

after failure.” On September 22, 1879, Farrel wrote Babbott

that he had stopped all work on the machine until he could see

him. Work did stop at Ansonia at that time, and was never

resumed. About November 1, 1879, the Cook Company gave

Farrel notice to annul the contract with them, as by its terms

they had a right to do, which notice Farrel at once communi-
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cated to Babbott. Prior to the stopping of the work on the

machines, no act had been done by Babbott or by Farrel in

which either had assumed to act for or to bind the other.

Everything they had done in carrying out their contract with

the Cook Company had been done by them jointly. There

was no writing, and there was no course of conduct prior to

that time from which any one could be led to believe that these

three men were partners. (It was subsequent to this time that

Babbott commenced and continued in New York the series

of acts from which the plaintiff claims “that the court erred

in not holding, ruling, and deciding that the defendant Farrel

was a partner with the said Babbott as to and ag inst third

parties, especially as to and against the plaintiff); A person

who holds himself out as a partner, or permits others to do

so, is liable as such to third persons, who have given credit

to the ﬁrm upon the faith of his connection with it, or who

knew of such holding out. The liability in such cases is pred-

icatcd upon the doctrine of estoppel, and, in order to. charge

a person on that ground, it is not enough to show that he was

represented by others to be a partner, or that his name

appeared in the ﬁrm; it must be shown that he knew that he

1'8.

Marshall, Bttpra; Ea: parte Tennant, 6 Ch. Div. 303; Bullen

-vs. Sharp, L. R. 1 C. P. 86.
Mr. Farrel wns a manufacturer of machinery, of long anJ
wide experience. He was at the head of a company in Ansonia, in this state, engaged in mJnufacturing machinery, and
employing four or five hundred hands. Work on a refrigerating machine was begun promptly at the factory in Ansoni:l
under the supervisioll of Mr. Cook, tl)e patentee, and with Ute
aid of one David Smith and of one Greene, but with no success.
"The machines broke down, and proved so faulty and imperfed
in their nature, and the business in all respects so unsatisfactory, as not to justify or warrant proceeding. Not a dollar's
return in any form was ever received from the business or
venture." In the language of the finding, it was "only fuilure
after. failure." On September 22, 1879, Far1·el wrote Babbott
that he had stopped all work on the machine until he could see
him. ·work did st<>p at Ansonia at that time, and was never
resumed. About Novemb~r 1, 1879, the Cook Company gan~
Farrel notice to annul the contract with them, as by its terms
they had a right to do, which notice Farrel at once communicated to Babbott. Prior to the stopping of the work on the
machines, no act had been d<?ne by Babbott or by Farrel iq
which either had assumed to act for or to bind the other_
Everything they had done in carrying out their contract with
the Cook Company had bet>n done by them jointly. There
was no writing, and there was no course of conduct prior to
that time from which any one could be led to believe that thes1•
three men were partners. {it was subsequent to this time that
Babbott commenced and continued in New York the seriPs
of acts from which the plaintiff claims "that the court errPd
in not holding, ruling, and deciding that the defendant Farrel
was a partner with the said Babbott as to and a~jinst third
parties, especially as to and against the plaintiff.'J A person
who holds himself out as a partner, or permits othe1·s to do
so, is liable as such to third persons, who have given credit
to the firm upon the faith of his connection with it, or who
knew of such holding out. The liability in such cases is predicated upon the doctrine of estoppel, and, in order to. charge
a person on that ground, it is not enough to show that he was
represented by others to be a partner, or that his name
appeared in the firm; it must be shown that he knew that he
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was being held'out as a partner, and that he assented thereto,

or facts frornvwhich assent can be fairly implied. McBride vs.

Insurance Co., 22 Conn. 259; Buckingham vs. Burgess, 3 McLean,

364. It is always a question of fact whether or not there has

been such a holding out as to estop a party from denying the

partnership. Wood vs. Duke of Argyll, 6 Man. & G. 928; Lake

vs. Same, 6 Q. B. 477. And so the decision of the superior court

is conclusive, unless there is some error in its proceedings.

Upon an examination of this part of the case, we are satisﬁed

that the result to which the court came was fully required by

the facts. In May, 1879, while the parties were at work at

Ansonia endeavoring to construct a refrigerating machine,

and also were seeking to ﬁnd or to create a demand for the

machines when they should be ready, one F. L. Babbott, a

brother of \V. M. Babbott, called on a Mr. Blackwell, of Black-

well & Co., warehousemen in Clarkson street, New York, with

reference to furnishing them with a machine, and on the 29th

day of July following, \V. M. Babbott entered into an arrange-

ment with Blackwell & Co., as shown by exhibit 4. It was

explained to Blackwell that the machine was to be built by
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Franklin Farrel, of the Farrel Foundry Company at Ansonia,

,Conn. At that time there was no machine or apparatus in

condition to be set up, and, as none was ever completed, noth-

ing was done under that arrangement. “The ﬁrstknowledge

that Mr. Farrel had that any use was being made of his name

or credit in any form was about January 1, 1880, when a three

months’ note, dated October 22, 1879, signed ‘Franklin Farrel

& Co.,’ payable at Ansonia National Bank, was brought to his

attention a few days before it fell due by the cashier, who

asked him what he knew about it. Up to that time he had

never learned that there was any claim to a partnership with

him made by Babbott. He knew nothing of Blackwell except

as above stated; never saw him until l-ong after; was never

at Clarkson street, and had no knowledge of any business done

there. IIe had no knowledge of any transaction with Morgan

& Ilerrick, and had never heard of that ﬁrm until the notes

in suit matured, and were demanded and protested. He did

not know that Smith was in New York, and could not ﬁnd or

meet Babbott there.” Such is the ﬁnding, and it is added that

he knew nothing of the Delamater Iron \Vog_lg§, or that Bab-

bott had any dealings with it. It appear, then, that the only

was being held·out as a partner, and that he aBSented thereto,
or facts from which assent can be fairly implied. McBride va.
111sumnce Co., 22 Conn. 259; Bucking"lt.am vs. Burgess, 3 McLean,
364. It is always a question of fact whether or not there has
been such a holding out as to estop a party from denying the
partnership. Wood vs. Duke of Argyll, 6 Man. & G. 928; Lak6
n. Same, 6 Q. B. 477. And so the decision of the superior court
is conclusive, unless there is some e1·ror in its proceedings.
Upon an examination of this part of the case, we are satisfied
that the result to which the court came was fully required by
the facts. In ~lay, 1879, while the parties were at work at
Ansonia endeavoring to construct a refrigerating machine,
and also were seeking to find or to create a demand for the
machines when they should be ready, one F. L. Babbott, a
b1·other of \V. M. Babbott, called on a Mr. Blackwell, of Blackwell & Co., warehousemen in Clarkson street, New York, with
reference to furnishing them with a machine, and on the 29th
day of July following, \V. M. Babbott entered into an arrangemc>nt with Blackwell & Co., as shown by exhibit 4. It was
explained to Blackwell that the machine was to be built by
Franklin Farrel, of the Farrel Foundry Company at Ansonia,
.Conn. At that time there wa!:J no machine or apparatus in
condition to be set up, and, as none was ever completed, noth·
ing was done under that arrangement. "The first. knowledge
that Mr. Farrel had that any use was being made of his name
or credit in any form was about January 1, 1880, when a three
months' note, dated October 22, 1879, signed 'Franklin Farrel
& Co.,' payable at Ansonia National Bank, was brought to his
attention a few days before it fell due by the cashier, who
asked him what he knew about it. Up to that time he had
m·Yer learned that there was any claim to a partnership with
him made by nabbott. He knew nothing of Blackwell except
ns above stated; neYer saw him until long after; was never
nt Clarkson street, and had no knowledge of any business done
tlwre. Ile had no knowledge of any transaction with l\Iorgan
& Herrick, and had nen•r henrd of that firm until the notes
in i:;uit matured, and were dc·manded and protested. He did
not know that 8mith was in New York, aml coulc.l not find or
mt>l't Rabbott there." Such is the finding, and it is added th.at
be knew nothing of the Delamater Iron Wqrl@, or that Babbott had any dealings with it. It appears, then, that the onl7
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fact which the defendant knew was that some one had wrong-

146

fully used his name on that note. It does not appear that at

fact which the defendant knew was that some one had wrong-

the time he knew that Babbott was the man. Inferentially

it would seem that he did not know, for it is stated that he

could not ﬁnd Babbott in the city. But without pausing to

remark on the dearth of knowledge the defendant had of Bab-

bott’s doings, we pass to another feature in this part of the

case.

A party setting up an estoppel by conduct is bound to the

exercise of good faith and due diligence to know' the truth.

Bigelow, Estop. 480; Moore 1:8. Bowman, 47 N.’H. 499; Odlin

rs. Gone, 41 N. H. 465. When Babbott began his operations

with Morgan & Herrick he showed them a copy of the contract

with the Cook Company, and also a letter from Farrel, in

which occurred the words, “I have concluded to go on with

the business,” accompanied with statements that he and Far-

rel were partners. They were told that the goods were to be

used in the manufacture of a refrigerating machine by Frank-

lin Farrel & Co., at Clarkson street, New York city. They

seem not to have been satisﬁed with the terms of that con-
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tract, nor with the statements that were made to them; for

they made inquiries of the Delamater Iron ‘V0-rks, of which

Farrel knew nothing. and of the mercantile agencies of Dun,

Barlow 8:. Co.. and of Bradstreet & Co. From these agencies

they were able to learn nothing as to any ﬁrm of Franklin

Farrel & Co., who composed it, or as to its responsibility, or

that there was any such ﬁrm at all. If Babbott and Farrel

had been partners. by virtue of the contract with the Cook

Fonipany, they had been such since the 22d day of March, 1879.

The absence of the name of any such ﬁrm from these mer-

cantile agencies was a most signiﬁcant circumstance. These

agencies made known to.1\Iorgan 8: Herrick all about Franklin

Farrel and his responsibility. These agencies could tell,

and presumably did tcll, where Farrel lived, and in what

business he was engaged; that he was a man of large means,

a large manufacturer of machinery, having a large factory

and employing many hands in that kind of work. From this

information, Morgan & Herrick would know that the manu-

facture of a refrigerating machine would be in the exact line

of work Farrel was doing at his own factory in Ansonia, Conn.

That such a man, having such facilities, was represented to
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be carrying on the manufacture of a refrigerating machine

in :1 warehouse in Clarkson street, in the city of New York,

and that he was doing it on credit, would be certain to excite

inquiry in the mind of any prudent man. \Vhy did not Mor-

gan & Herrick inquire further? Mr. Farrel was a manufac-

turer in Connecticut, not in the city of New York. In a\manu-

facturing partnership, the place where it was to be carried

on would be likely to be a controlling feature. For such work

there must be machinery to use, and power to run it, and men

to operate it. All these Mr. Farrel had in Connecticut, and

none of them in New York. The court had judicial knowledge

that Ansonia was easily accessible from New York city by

railway; that there was frequent communication by mail, or

that the telegraph might have been used, and a reply obtained

in half an hour and at triﬂing expense. 1 Whart. Ev. § 339.

\Vhen so many circumstances called for inquiry, and with all

these means by which inquiries could have been satisﬁed, and

when none of them were used, we cannot hold that the plaint-

iff’s assignors exercised good faith or due diligence to know

the truth.
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On the trial the plaintiff introduced a large number of let-

ters and postal cards which had passed between Farrel and

Babbott, for the purpose of showing that they were partners

in the refrigerating business. The defendant claimed that

these letters, or some of them, had reference to other matters

and not to the refrigerating business, and to show this oﬁered

other letters and postals that had passed between them. To

these the plaintiff objected; but the court admitted them solely

for the purpose named. That letters which had passed between

these men might tend to show that they were partners in any

business is very obvious, and that other letters on the same or

a kindred subject might modify or contradict the ﬁrst ones is

equally obvious. The real relation between the parties could

best be shownby the whole correspondence, not by par-1. of it.

There is no error in the judgment appealed from.

The other judges concurred.

Noni: See also Mechem’s Elem. of Partn., §§ 35, 50, 70, 71, 72. _
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