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CONSTRUCTION OF THE CONTRACT

67. STROUGHTQN v. DAY, Aleyn 10 1°.

Court of King’s Bench, Paschal Term, I647.

At common law the contract of the surety was construed

most strongly against the obligee.

In debt upon a Bond with Condition, That whereas the Plain-
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tiff is Sheriff of Surry, and hath made Cornelius Trapp his Bailiff

of the Hundred of Brixto, if he should execute his Office, &c., and

make true returns of all Warrants directed to him, then, &c.

The Defendant upon oyer pleads particularly performance to

all; the Plaintiff replies, that process was directed to him to

CONSTRUCTION OF THE CONTRACT

levy Issues upon J. S. and that he made his Warrant to Trapp

to execute the same, which VVarrant he did not return; and

upon a Demurrer Judgment was given against the Plaintiff,

STROUGHTON v. DAY, Aleyn 10 1•.
Court of King's Bench, Paschal Term, 1647.

because he did not shew that the Issues were’ to be levied within

the Hundred of Brixto; for it was resolved, that though the words

of the Condition were general to make return of all Warrants di-

At common law the contract of the surety was construed
most strongly against the. obligee.

rected to him, yet it was to be understood of such only as were to

be executed within the Hundred of which he was made Bailiff.

68. RUSSELL v. CLARK’S EXECUTORS, et al., 7 Cranch 69.

In debt upon a Bond with Condition, That whereas the Plaintiff is Sheriff of Surry, and hath made Cornelius Trapp his Bailiff
of the Hundred of Brixto, if he should execute his Office, &c., and
make true returns of all Warrants directed to him, then, &c.
The Defendant upon oyer pleads particularly performance to
all ; the Plaintiff replies, that process was directed to him to
levy Issues upon J. S. and that he made his Warrant to Trapp
to execute the same, which Warrant he did not return; and
upon a n ·e murrer Judgment was given against the Plaintiff,
because he did not shew that the Issues were' to be levied within
the Hundred of Brixto; for it was resolved, that though the words
of the Condition were general to make return of all Warrants directe<l to him, yet it was to be understood of such only as were to
be executed within the Hundred of which he was made Bailiff.
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Supreme Court, United States, 1812.

To charge one person with the debt of another the under-

taking mnst be elear and explicit.

Error to the Circuit Court for the District of Rhode Island,

in a suit in equity, brought by Russell, against Clark in his life],

time, as surviving partner of the ﬁrm of Clark and Nightingale;

to recover from him the amount of sundry bills of exchange,

drawn by one Jonathan Russell, for the use of Robert Murray &

Co. whose agent he was, upon James B. Murray, in London, and

‘° S. C., Style, 18; sub. nom. Horton v. Day, Rot. 468.

68.

RUSSELL v. CLARK'S EXECUTORS, et al., 7 Cranch
Supreme Court, United States, 1812.

69.

To charge one person ivith the debt of another the undertaking must be clear and explicit.
Error to the Circuit Court for the District of Rhode Island,
in a suit in equity, brought by Russell, against Clark in his lifep
time, as surviving partner of the firm of Clark and Nightingale;
to recover from him ,t he amount of sundry bills of exchange,
drawn by one Jonathan Russell, for the use of Robert Murray &
Co. whose agent he was, upon James B. Murray, in London, and
u

Digitized by

S. C., Style, 18; sub. nom. Horton v. Day, Rot. 468.

Origi11al from

UNIVE SITY OF

ICHIGAN

Chap. III] iurssF.u. v. cLAru<’s EXECUTORS 213

Chap. III]

indorsed by the complainant, Nathaniel Russell, upon the faith

Rt.:SSELI. V. CLARK'S EXECUTORS

of two letters written to him by Clark and Nightingale, in the

imlorsed by the complainant, N"athaniel Russell, upon the faith
of two letters written to him by Clark and Nightingale, in the
following words :

following words:

PROvIDENCE, 20th January, 1796.

“NATHANIEL Russﬂ-L, EsQ.

Dear Sir: Our friends, Messrs. Robert Murray & Co., merchants

in New York, having determined to enter largely into the purchase of

PROVIDENCE,

rice, and other articles of your produce in Charleston, but being entire

Dear Sir: Our friends, Messrs. Robert Murray & Co., merchants
in New York, having determined to enter largely into the purchase of
rice, and other articles of your produce in Charleston, but being entire
strangers there, they have applied to us for letters of introduction to
our friend. In consequence of which, we do ourselves the pleasure of
introducing them to your correspondence as a house on whose integrhy
and punctuality the utmost dependence may be placed; they will write
you the nature of their intentions, and you may be assured of their complying fully with any contract or engagements they may enter into with
you.-The friendship we have for these gentlemen,induces us to wish you
will render them every service in your power; at the same time, we flatter
ourselves the correspondence will prove a mutual benefit.
''We are, with sentiments of esteem, dear sir,
"Your most obedient servants,
"CLARK & NIGHTINGALE.'=

our friend. In consequence of which, we do ourselves the pleasure of

introducing them to your correspondence as a house on whose integrity

and punctuality the utmost dependence may be placed; they will write

you the nature of their intentions, and you may be assured of their com-

plying fully with any contract or engagements they may enter into with

you.—The friendship we have for these gentlemen,induces us to wish you

will render them every service in your power; at the same time, we ﬂatter

ourselves the correspondence will prove a mutual beneﬁt.

“We arc, with sentiments of esteem, dear sir,

“Your most obedient servants,

“CL.‘nut & NIGnTINoALE.’f

PROvIDENCE, 2rst January, I796.
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20th January, 1796.

"NATHANIEL RussEu, EsQ.

strangers there, they have applied to us for letters of introduction to

-“NATHANIEL RUSSELL, EsQ.

Dear Sir: \Ve wrote you yesterday, a letter of recommendation in

I. ---

favor of Messrs. Robert Murray & Co.—We have now to request that

PROVIDENCE,

you will render them every assistance in your power. * * “‘

21st January, 1796.

"NATHANIEL RusstLL; EsQ.

“We are, dear sir,

Dear Sir: We wrote you yesterday, a letter of recommendation in
favor of Messrs. Robert Murray & Co.-We have now to request that
you will render them every assistance in your power. *. * *
"We are, dear sir,
"Your most obedient servants,
"CLARK & NIGHTINGALE."

“Your most obedient servants,

“CLAin< & NIGnTmoALE.”

Dexter, for the Plaintiff in Error. . . _

C. Lee, contra.

March 5th, all the judges being present, h'I.\RS}I.\I.1.’ ch. jus-

tice, delivered the following opinion:

De:rtcr, for the Plaintiff in Error. . . , . .

This is a suit in chancery instituted for the purpose of -ob-

taining from the defendants, payment of certain bills of exchange

C. Lee, contra.

drawn by Jonathan Russell, an agent of Robert Murray & Co. and

indorsed by Nathaniel Russell; which bills were protested for

March 5th, all the judges being present, MARSHALL, ch. justice, delivered the following opinion:
1'his is a suit in chancery institu.ted for the purpose of obtaining from the defendants, payment of certain bills of exchange
drawn by Jonathan Russell, an agent of Robert Murray & Co. and
indorsed by Nathanie~ Russell; which bills were protested for
non-payment, and have since been taken up by the indorser. The
plaintiff contends that the house of Clark & Nightingale had
rendered itself responsible for these bills by two letters addressed
to him, one of the 20th and the other of the 21st of January, 17g6,
on the faith of which his indorsements, as he says, were made.
The letters are in these words-( See the preceding statement
of the case). * * * Th~ court will proceed to inquire how far
Clark & Nightingale were liable to the plaintiff for the debt due
.
to him from Robert Murray & Co.
The law will subject a man, having no inter.e st in the transaction, to pay the debt of another, only when his undertaking.

non-payment, and have since been taken up by the indorser. The

plaintiff contends that the house of Clark & Nightingale had

rendered itself responsible _for these bills by two letters addressed

to him, one of the 20th and the other of the 21st of January, 1796,

on the faith of which his indorsements, as he says, were made.

The letters are in these words—(See the preceding statement

of the case). * * The court will proceed to inquire how far

Clark & Nightingale were liable to the plaintiff for the debt due

to him from Robert Murray & Co.

The law will subject a man, having no interest in the tran-

saction, to pay the debt of another, only when his undertaking.
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manifests a clear intention to bind himself for that debt. Words

of doubtful import ought not, it is conceived, to receive that con-

manifests a clear intention to bind himself for that debt. Words
of doubtful import ought not, it is conceived, to receive that construction. It is the duty of the individual, who contracts with
one man on the credit of another, not to trust to ambiguous
phrases and strained constructions, but to require an explicit and
plain declaration of the obligation he is about to assume. In
their letter of the 20th, Clark & Nightingale indicate no intention
to take any responsibility on themselves, b_u t say that Mr. Russell
may be assured Robert Murray & Co. will comply fully with their
engagements. In their letter of the 21st they speak of the letter
of the preceding day as a letter of recommendation, and add "we
have now to request that you will endeavor to render them every
assistance in your power."
How far ought this request to have influenced the plaintiff?
Ought he to have considered it as a request that he would advance
credit or funds for Robert Murray & Co. on the responsibility of
Clark and Nightingale, or simply as a strong manifestation of the
friendship of Clark and Nightingale for Murray & Co., and of
their solicitude that N. Russell should aid their operations as far
as his own view of his interests would induce him to embark in
the commercial transactions of a house of high character, possessing the particular good wishes of Clark and Nightingale?
· It is certain that merchants are in the habit of recommending
correspondents to each other without meaning to become sureties
for the person recommended ; and that, generally speaking, such
acts are deemed advantageous to the person to whom the party
is introduced, as well as to him who obtains the recommendation.
These letters are strong, but they contain no intimation of
any intention of Clark & Nightingale to become answerable for
Robert Murray & Co., and they are not destitute of expressions
alluding to that reciprocity of benefit which results from the intercourse of merchants with each other. "The friendship," say
they, in their letter of the 20th, "we have for these gentlemen, induces us to wish yqu will render them every service in your power,
at the same time we flatter ourselves this correspondence will
prove a mutual benefit."
Mr. Russell appears to have contemplated the transaction as
one from which a fair advantage was to be derived. He received
a commission on his indorsements.
The court cannot consider these letters as constituting a
contract by which Clark and Nightingale undertook to render
themselves liable for the engagements of Robert Murray & Co.
to Nathaniel Russell. Had it been such a· contract, it would cer-

struction. It is the duty of the individual, who contracts with

one man on the credit of another, not to trust to ambiguous

phrases and strained constructions, but to require an explicit and

plain declaration of the obligation he is about to assume. In

their letter of the 20th, Clark & Nightingale indicate no intention

to take any responsibility on themselves, but say that Mr. Russell

may be assured Robert Murray & Co. will comply fully with their

engagements. In their letter of the 21st they speak of the letter

of the preceding day as a letter of recommeudation, and add “we

have now to request that you will endeavor to render them every

assistance in your power.”

How far ought this request to have inﬂuenced the plaintiff?

Ought he to have considered it as a request that he would advance

credit or funds for Robert Murray & Co. on the responsibility of

Clark and Nightingale, or simply as a strong manifestation of the

friendship of Clark and Nightingale for Murray & Co., and of

their solicitude that N. Russell should aid their operations as far

as his own view of his interests would induce him to embark in
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the commercial transactions of a house of high character, posses-

sing the particular good wishes of Clark and Nightingale?

' It is certain that merchants are in the habit of recommending

correspondents to each other without meaning to become sureties

for the person recommended; and that, generally speaking, such

acts are deemed advantageous to the person to whom the party

is introduced, as well as to him who obtains the recommendation.

These letters are strong, but they contain no intimation of

any intention of Clark & Nightingale to become answerable for

Robert Murray & Co., and they are not destitute of expressions

alluding to that reciprocity of beneﬁt which results from the in-

tercourse of merchants with each other. “The friendship,” say

they, in their letter of the 20th, “we have for these gentlemen, in-

duces us to wish you will render them every service in your power,

at the same time we ﬂatter ourselves this correspondence will

prove a mutual beneﬁt.”

Mr. Russell appears to have contemplated the transaction as

one from which a fair advantage was to be derived. He received

a commission on his indorsements.

The court cannot consider these letters as constituting a

contract by which Clark and Nightingale undertook to render

themselves liable for the engagements of Robert Murray & Co.

to Nathaniel Russell. Had it been such a' contract, it would cer-
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tainly have been the duty of the plaintiff to have given immediate

tainly have been the duty of the plaintiff to have given immediate
notice to the defendants of the extent of his engagements. * * *
Cause remanded.

notice to the defendants of the extent of his engagements. * * *

Cause remanded.

69. GATES v. I\lcKEE, 13 N. Y. 232.

Court of Appeals, New York, 1855.

The contract of the assurer is to be construed according to

the rnles that apply to all contracts.

The action was upon an instrument of which the following

6g.

is a copy :

“Minnu:P0Rr_. Feb. 6, 1844.

GATES v. McKEE, 13 N. Y. 232.
Court of Appeals, New York, 1855.

MR. GATEs.—Sir: I will be responsible for what stock M. E. McKee

Tlir. contract of the assurer is to be construed according to
the rules that apply to all contracts.

has had or may want hereafter to the amount of live hundred dollars.

Cl-IAUNCI-'.Y McKF.E.”

The cause was tried at the Orleans county circuit, before

The action was upon an instrument of which the following
1s a copy:

Justice Mullett,without a jury. The plaintiﬂ read in evidence the

instrument above set out, its execution by the defendant being

admitted; and proved that at the time it was executed and thence

"MIDDLEPORT, Feb. 6, 1844.
MR. GATEs.-Sir: I will be responsible for what stock M. E. McKee
has had or may want hereafter to the amount of five hundred dollars.
CHAUNCEY McKEE."

ensuing, the plaintiff was a tanner and currier, and dealer in

leather and stock for the shoemaking business at Barre, in the
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county of Orleans, and that M. E. McKee was a shoemaker and

carried on business at Middleport in the county of Niagara. At

the time the instrument was executed by the defendant, there was

due from M. E. McKee $60.44 for stock, previously sold and de-

livered to him by the plaintiff. After the instrument was delivered

to the plaintiff and prior to January, 1850, he sold and delivered

to M. E. McKee stock for the shoemaking business, to the amount

of $1,045.65. Prior to the date last mentioned, M. E. McKee

paid to the plaintiff the amount due him at the time the irﬂsrument

,,
I

~

.

'

was executed, and also sundry amounts from time to time on

account of the stock sold after its execution, amounting in all to

$525.65, leaving a balance due the plaintiff on the 5th of January,

1850, from M. E. McKee of $520, for which he then executed to

the plaintiff his due bill. Subsequently and before the commence-

ment of the action M. E. McKee made further payments to the

plaintiff. reducing the amount due the latter to_$4o8.89. The

plaintif f claimed to recover of the defendant this amount.

Upon these facts the counsel for the defendant insisted that

the plaintiff was not entitled to recover, because: 1. The instru-

ment signed by the defendant did not express, nor did the evidence

show a sufficient consideration to uphold it; 2. If valid it was

D igitize<i by

The cause was tried at the Orleans county circuit, before
Justice Mullett, without a jury. The plaintiff read in evidence the
imtrument above set out, its execution by the defendant being
admitted ; and proved that at the time it was executed and thence
ensuing, the plaintiff was a tanner and currier, and dealer in
leather and stock for the shoemaking business at Barre, in the
county of Orleans, and that M. E. McKee was a shoemaker and
carried on business at Middleport in the county of Niagara. At
the time the instrument was executed by the defendant, there was
due from M. E. McKee $6o.44 for stock, previously sold and delivered to him by the plaintiff. After the instrument was delivered
to the plaintiff and prior to January, 1850, he sold and delivered
to M. E. McKee stock for the shoemaking business, to the amount
of $1,045.65. Prior to the date last mentioned, M. E. McKee
paid to the plaintiff the amount due him at the time the ir1\trument
was executed, and also sundry amounts from time to time on
account of the stock sold after its execution, amounting in all to
$:25.65, leaving a balance due the plaintiff on the 5th 'of January,
1850, from M. E. l\kKee of $520, for which he then executed to
the plaintiff his due bill. Subsequently and before the commencement of the action M. E. McKee made further payments to the
plaintiff, reducing the amount due the latter to .$4o8.8g. The
plaintiff claimed to recover of the defendant this amount.
Upon these facts the counsel for the defendant insisted that
the plaintiff was not entitled to recover, because: 1. The instrument signed by the defendant did not express, nor did the evidence
show a sufficient consideration to uphold it; 2. If valid it was
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an absolute contract for the purchase of goods by the defendant

GATES V. MC KEE

[Chap. III

to the amount of $500 and not a contract of guarantee; 3. If it

an absolute contract for the purchase of goods by the defendant
to the amount of $500 and not a cohtract of guarantee ; 3. If it
was to be regarded as a contract of guarantee, it was not a continuing guarantee ; 4. That M. E. McKee having paid more than
$500 on the account, which accrued for property sold after the execution of the contract by the defendant, the latter was thereby
discharged. The court overruled each of said objections, and
decided that the plaintiff was entitled to recover the balance due,
being $4o8.&), and ordered judgment for this amount. The
counsel for the defendant excepted. The judgment was affirmed
at ·a general term of th~ court in the 8th district. The defendant
appealed to this court.
Nathan Dayton, for the appellant.
S. E. Clturcli, for the respondent:

was to be regarded as a contract of guarantee, it was not a con-

tinuing guarantee; 4. That M. E. McKee having paid more than

$500 on the account, which accrued for property sold after the exe-

cution of the contract by the defendant, the latter was thereby

discharged. The court overruled each of said objections, and

decided that the plaintiff was entitled to recover the balance due,

being $408.89, and ordered judgment for this amount. The

counsel for the defendant excepted. The judgment was affirmed

at a general term of the court in the 8th district. The defendant

appealed to this court.

Nathan Dayton, for the appellant.

S. E. Church, for the respondent.

DENIO. J. If this were the ﬁrst time that an instrument of

this character had been before a court, and we were now called

upon to construe it without the light of adjudged cases, the ﬁrst

inquiry would naturally be whether the limit of $500 related to

the amount of purchases to be made by M. E. McKee or to

the defendant’s ultimate liability; and I think it clearly qualiﬁes the
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responsibility of _th_e_de_f_e_nd_agt and not -t~E. Mc-

J.

If this were the first time that an instrument of
this character had been before a court, and we were now called
upon to construe it without the light of adjudged cases, the first
inquiry would naturally be whether the limit of $500 related to
the amount of purchases to be made by M. E. McKee or to
the defendant's ultimate liability; and I think it clearly qualifies the
resp<;msibility of thLd~~PQ~!}t and not the ammmt gf M ·E. McKee's Tuture transaction with the plaintiff. It is as if he had said
"I will be responsible 1otlie amount of $500 for what stock M. E.
McKee has had or may want hereafter," &c. ·I also think that
the words "what stock" in their relation to future purchases, have
the force of whatez•cr stock or whatever amount of stock he may
want hereafter; and the word "stock" alone denotes the siipply of
materials for the business of the party spoken of. The word
"hereafter" seems to be used in an indefinite sense. It is not at
any particular time in the future, but as if it were written at any
time hereafter. The words "may want" are significant as to the
character of the future dealings in contemplation, and they mean
the same thing as may need or require or may ha·ve occasion for.
M. E. McKee was a shoemaker, and the plaintiff was a leather
manufacturer; and reading of the paper as relating to their re~
spective occupations and giving the language the interpretation
which I have suggested and leaving out what is said of past indebtedness as immaterial, the following paraphrase would appear
to me to express its true meaning: "Sir, I will be responsible to
the amount of five hundred dollars for whatever amount of materials in his line M. E. McKee may, at any time hereafter require." This is not a refined or artificial interpretation, but it is
DENIO.

Kee’s future transaction with the plaintiff. It is as if he had said

“I will be responsible ftoﬁtie amount of $500 for what stock M. E.

McKee has had or may want hereafter,” &c. ~I also think that

the words “what stock” in their relation to future purchases, have

the force of whatever stock or whatever amotmt of stock he may

want hereafter; and the word “stock” alone denotes the s1tpply of

materials for the business of the party spoken of. The word

“hereafter” seems to be used in an indeﬁnite sense. It is not at

any particular time in the future, but as if it were written at any

time hereafter. The words “may want” are signiﬁcant as to the

character of the future dealings in contemplation, and they mean

the same thing as /may need or require or may have occasion for.

M. E. McKee was a shoemaker, and the plaintiff was a leather

manufacturer; and reading of the paper as relating to their re-

spective occupations and giving the language the interpretation

which I have suggested and leaving out what is said of past in-

debtedness as immaterial, the following paraphrase would appear

to me to express its true meaning: “Sir, I will be responsible to

the amount of ﬁve hundred dollars for whatever amount of ma-

terials in his line M. E. McKee may, at any time hereafter re-

quire.” This is not a reﬁned or artiﬁcial interpretation, but it is
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be addressed. would naturally, and in my opinion, unavoidably

understand from it. If this is the meaning which the paper

naturally conveys, it is the sense which the court is bound to apply

to it. The cases areinot entirely harmonious as to the principles

‘of construction which ought to govern in this class of cases, but

the weight of authority is altogether in favor of construing guar-

antees by rules at least as favorable to the creditor as those which

courts apply to other written contracts, irrespective of the con-

sideration that the guarantor is a surety. In Mason \-'. Pritehard

(12 East 227), the court said the words were to be taken as

strongly against the party giving the guarantee as the sense of

them would admit., The same remark is found in the opinion of

the supreme court of the United States in Drummond v. Prestmtm

(12 Wheat. 515), which was_ the case of a guarantee. In Doug-

lass v. Reynolds (7'Peters, 113, 122), Judge Story said, speaking

of guarantees, “as these instruments are of extensive use in the

commercial world, upon the faith of which large credits and ad-

vances are made, care should be taken to hold the party bound

to the full extent of what appears to be his engagement.” In
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Lawrence v. McCa1mont (2 Howard 426), the attention of the

same learned judge was directed particularly to this ‘question of

construction. After remarking that a question had been made on

the argument whether the letters of guarantee under considera-

tion should receive a strict or a liberal construction, he said: “We

have no difﬁculty whatsoever in saying that instruments of this

sort ought to receive a liberal interpretation. By a liberal inter-

pretation we do not mean that the words should be forced out of

their natural meaning, but simply that the words should receive

a fair and reasonable interpretation, so as to attain the objects

for which the instrument is designed and the purposes to which

it is applied. We should never forget that letters of guarantee are

commercial instruments, generally drawn up by merchants in

brief language, sometimes inartiﬁcial, and often loose in their

structure and aim; and to construe the words of such instruments

with a nice and technical care would not only defeat the intention

of the parties, but render them too unsafe a basis to rely on for

extensive credits, so often sought in the present active business of

commerce throughout the world.” Further on he says: “If the

language used be ambiguous and admits of two fair interpreta-

tions, and the guarantee has advanced his money upon the faith

of the interpretation most favorable to his rights, that interpre-

tation will prevail in his favor; for it does not lie in the mouth of

what the plaintiff or any other person to whom such a paper might
be addressed, would naturally, and in my opinion, unavoidably
understand from it. If this is the meaning which the paper
naturally conveys, it is the sense which the court is bound to apply
to it. The cases are. not entirely harmonious as to the principles
-of construction which ought to govern in this class of cases, but
the weight of authority is altogether in favor of construing guarantees by rules at least as favorable to the creditor as those which
courts apply to other written contracts, irrespective of the consideration that the guarantor is a surety. In Mason v. Pritchard
( 12 East 227), the court said the words were to be taken as
strongly against the party giving the guarantee as the sense of
them would admit... The same remark is found in the opinion of
the supreme court of the United States in Drummond v. Prestmmi
( 12 Wheat. 515), which wa~ the case of a guarantee. In D<>uJ;lass v. Re~·nolds ( 7 -Peters, II 3, 122), Judge Story said, speaking
of guarantees, "as these instruments are of extensive use in the
commercial world, upon the faith of which large credits and advances are made, care should be taken to hold the party bound
to the full extent of what appears to be his engagement." In
I.mure11ce v. M cCaJm.ont ( 2 Howard 426), the attention of the
same learned judge was directed particularly to this ·question of
construction. After remarking that a question had been made on
the argument whether the letters of guarantee under con.,ideration should receive a strict or a liberal construction, he said: "We
have no difficulty whatsoever in saying that instruments of this
sort ought to receive a liberal interpretation. By a liberal interpretation we do not mean that the words should be forced out of
their natural meaning, but simply that the words should receive
a fair and reasonable interpretation, so as to attain the objects
for which the instrument is designed and the purposes to which
it is applied. We should never forget that letters of guarantee are
commercial instruments, generally drawn up by merchants in
brief language, sometimes inartificial, and often loose in their
structure and aim ; and to construe the words of such instruments
with a nice and technical care would not only defeat the intention
of the parties, but render them too unsafe a basis to rely on for
extensive credits, so often sought in the present active business of
commerce throughout the world." Further on he savs: "If the
language used be ambiguous and admits of two fair interpretations, and the guarantee has advanced his money upon the faith
of the interpretation most favorable to his rights, that interpretation will prevail in his favor; for it does not lie in the mouth of
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the guarantor to say that he may, without peril, scatter ambigu-

ous words, by which the other party is misled to his injury.”

the guarantor to say that he may, without peril, scatter ambiguous words, by which the other party is misled to his injury."
These extracts express so happily my notion of the rules of construction, which ought to prevail in this class of cases, that I
need only add, that the same general principle will be found asserted with more or less distinctness in Bell v. Bruen (I How.
I6g, 186); Haight v. Brooks (10 Adolph. and Ellis, 30CJ); Mayer.
v. Isaac (6 Mees. and Welsh. 6o5); Dobbin v. Brooley (17 Wend.
422) ; H argreavc v. Smee ( 6 Bing. 244). In the last case C. J.
TISDALE said: "There is no reason for putting on a guarantee a
construction different from what the court put on any other instrument. With regard to other instruments, the rule is th;it if
the party executing them leaves anything ambiguous in his expressions, such ambiguity must be taken most strongly against
himself." And BRONSON, J., in the case referred to from 17 Wendell, remarks that commercial guarantees are in extensive use,
and that he can perceive no reason why they should not receive the
same liberal constmction for advancing the end which the parties
had in view, as is given to other contracts. I am aware that
judges have in some few instances spoken of the construction
strictissimi juris as the one to be applied to all contracts where
sureties are sought to be charged, and that Judge Story himself,
in an earlier case than the one. from which I have quoted, expressed the opinion that where it was doubtful whether a guarantee created a continuing obligation, the presumption should be
against it. (Cremer v. Higgitison, I Mason 336). There is a
sense undoubtedly, in which it may be said that these obligations
are to be strictly construed; and it is this: That the surety is not
to be held beyond the very precise stipulations of his contract. He \
is not liable on an implied engagement where a party contracting
for his own interest might be, and he has a right to insist upon
the exact performance of any condition for which he has stipulated, whether others would consider it material or not. But
where the question is as to the meaning of the written language
in which he has contracted, there is no difference, and there ought
not to be any, between the contract of a surety and that of any
other party. I feel no difficulty, therefore, in reading the short
instrument which we are called upon tq construe in the sense
which every person, when informed of the situation of the parties
and who had considered the nature of the business it was designed
to facilitate, would naturally place upon it. If I am right in the
meaning which I have attributed to the several expressions contained in it, it did not look to a single transaction or to dealings be-

These extracts express so happily my notion of the rules of con-

struction, which ought to prevail in this class of cases, that I

need only add, that the same general principle will be found as-

serted with more or less distinctness in Bell v. Bruen (1 How.

169, 186) ;Ha-ight v. Brooks (10 Adolph. and Ellis, 309) ; Mayer -

v. Isaac (6 Mees. and \-Velsb. 605-) ; Dobbin v. Bradley (17 I/Vend.

422) ; Hargreiwe v. Smee (6 Bing. 244). In the last case C. J.

TISDALE said: “There is no reason for putting on a guarantee a

construction different from what the court put on any other in-

strument. With regard to other instruments, the rule is that if

the party executing them leaves anything ambiguous in his ex-

pressions, such ambiguity must be taken most strongly against

himself.” And BRONSON, J., in the case referred to from 17 Wen-

dell, remarks that commercial guarantees are in extensive use,

and that he can perceive no reason why they should not receive the

same liberal construction for advancing the end which the parties

had in view, as is given to other contracts. I am aware that

judges have in some few instances spoken of the construction
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strietissimi jnris as the one to be applied to all contracts where

sureties are sought to be charged, and that Judge Story himself,

in an earlier case than the one_from which I have quoted, ex-

pressed the opinion that where it was doubtful whether a guaran-

tee created a continuing obligation, the presumption should be

against it. (Cremer v. Higginson, I Mason 336). There is a

sense undoubtedly, in which it may be said that these obligations

are to be strictly construed; and it is this: That the surety is not

to be held beyond the very precise stipulations of his contract. He

is not liable on an implied engagement where a party contracting

for his own interest might be, and he has a right to insist upon

the exact performance of any condition for which he has stipu-

lated, whether others would consider it material or not. But

where the question is as to the meaning of the written language

in which he has contracted, there is no difference, and there ought

not to be any, between the contract of a surety and that of any

other party. I feel no difﬁculty, therefore, in reading the short

instrument which we are called upon to construe in the sense

which every person, when informed of the situation of the parties

and who had considered the nature of the business it was designed

to facilitate, would naturally place upon it. If I am right in the

meaning which I have attributed to the several expressions con-

tained in it, it did not look to a single transaction or to dealings be-
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fully accomplished when the person whose credit was intended to

be aided, had once contracted a debt to the plaintiff to the amount of

$500, and had paid that debt. It contemplated a continuous

business and a standing credit to the amount mentioned. If I am

right in this (and the question is merely one of construction),

there is no case or dictum which I have met with, which will

exonerate the defendant. The adjudications are very numerous,

and although I have examined more than I can conveniently refer

to, I will mention the following only, each of which contains

principles which will uphold the conclusion which I have arrived

at, that this contract is a continuing guarantee. (Fellows v.

Prentiss, 3 Denio 518; Clark v. Burditt, 2 Hall 197; Doug-

lass v. Reynolds, 7 Peters 113; Bent v. Harrtshorn, I Metc.

2.4: Barstow v. Bennett, 3 Camp. 290; Rapelye v. Bailey, 5

Conn. 149; Mayer v. Isaac, supra: Hargreave v. Smee, 6 Bing.

244; Allan v. Kerming, 9 id. 618; Hitehock v. Hnmfrey, 5 Mann.

and Gr. 560; Martin v. Wright, 6 Adolph. and Ellis, N. S. 917).

In several of these cases the intention to guarantee a continuous

trading was much more distinctly expressed than in the present
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case; but in others, such as Mason v. Pritehard, which has re-

peatedly received the sanction of the courts in this country and

has never been disapproved of in any court, and in Matrtin v.

Wright, which was decided quite recently, the same liberal, or I

may rather say natural and reasonable intendment was made,

which I have supposed ought to be applied to the instrument

under consideration.

The objection that the consideration was not sufﬁciently ex-

pressed to satisfy the requirement of the Revised Statute of

Frauds is answered by the judgment of this court in The Union

Bank v. Costefs Exrs., (3 Comst. 204).

I am in favor of afﬁrming the judgment of the supreme court.

HAND, J., also, delivered an opinion in favor of afﬁrmance.

Judgment afﬁrmed.

tween the parties to a particular amount and its purposes were not
fu!ly accomplished when the person whose credit was intended to
be aided, had once contracted a debt to the plaintiff to the amount of
$soo, and had paid that debt. It contemplated a continuous
business and a standing credit to the amount mentioned. If I am
right in this (and the question is merely one of construction),
there is no case or dictum which I have met with, which will
exonerate the defendant. The adjudications are very numerous,
and although I have examined more than I can conveniently refer
to, I will mention the following only, each of which contains
principles which will uphold the conclusion which I have arrived
at, that this contract is a continuing guarantee. (Fellows v.
Prentiss, 3 Denio 518; Clark v. Burditt, 2 Hall 197; Douglass v. Reynolds, 7 Peters 113; Beut v. Hartshoru, I Mete.
2.t : Barstow v. Be1inett, 3 Camp. 290; Rape/ye v. Bailey, 5
Conn. 149; Alayer v. I sooc, supra ; Har gr eave v. Smee, 6 Bing.
244; Allan v. Kenning, 9 id. 618; Hitchock v. Humfrey, 5 Mann.
and Gr. 56o; Martin v. 1¥rigltt, 6 Adolph. and Ellis, N. S. 917).
In several of these cases the intention to guarantee a continuous
trading was much more distinctly expressed than in the present
case ; but in others, such as Mason v. Pritchard, which has repeatedly received the sanction of the courts in this country and
has never been disapproved of in any court, and in Martin v.
Wright, which was decided quite recently, the same liberal, or I
may rather say natural and reasonable intendment was made,
which I have supposed ought to be applied to the instrument
under consideration.
The objection that the consideration was not sufficiently expressed to satisfy the requirement of the Revised Statute of
Frauds is answered by the judgment of this court in The Union
Bank v. Caster's Ezrs., (3 Comst. 204).
I am in favor of affirming the judgment of the supreme court.
HAND, ] ., also, delivered an opinion in favor of affirmance.
Judgment affirmed.
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70. THE PEOPLE OF THE STATE OF NE.\/V YORK, respondent, v.

BACKUS, et al., appellants, II7 N. Y., 196, 22 N. E. 759.

70. THE PEOPLE OF THE STATE OF NEW YORK, 1·espondent, v.
BACKUS, et al., appellants, II7 N. Y., 196, 22 N. E. 759.
Court of Appeals, New York, 188c).

Court of Appeals, New York, 1889.

Promise to answer for default of (mother. C'onstruction. of

contract. Change of principal contract.

APPEAL from judgment of the General Term of the Supreme

Promise to answer for default of another.
contract. Change of principal co11tract.

Court in the Third Judicial Department, entered upon an order

made February 5, 1889, which affirmed a judgment in favor of

Construction of

plaintiff, entered upon the report of a referee.

APPEAL from judgment of the General Term of the Supreme
Court in the Third Judicial Department, entered upon an order
made February 5, 1889, which affirmed a judgment in favor of
plaintiff, entered upon the report of a referee.
This action was brought by the people against the defendants as guarantors upon the following bond or contract of the
National Banlc of Auburn, to-wit:

This action was brought by the people against the defend-

ants as guarantors upon the following bond or contract of the

National Bank of Auburn, to-wit:

“Whereas certain moneys of the State of New York have been and

are proposed to be deposited in the First National Bank of Auburn, under

the direction of the comptroller of the state, by the agent and warden of

Auburn prison, to the credit of the treasury of the state, for safekeeping

and for interest.

“Now therefore, the said First National Bank of Auburn, in consider-

ation of such deposits and for value received, does hereby agree to pay on

"Whereas certain moneys of the State of New York have been and
are proposed to be deposited in the First National Bank of Auburn, under
the direction of the comptroller of the state, by the agent and warden of
Auburn prison, to the credit of the treasury of the state, for safekeeping
and for interest.
"Now therefore, the said First National Bank of Auburn, in consideration of such deposits and for value received, does hereby agree to pay on
demand, to the order of the state treasurer, or other officer of the state
having lawful authority to demand the same, such deposits, and any and
all parts thereof, together with interest on daily balance, at the rate of
three per cent.
"Witness the seal of said Bank and the signature of its president and
cashier, this 14th day of June, 188o."

demand, to the order of the state treasurer, or other officer of the state
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having lawful authority to demand the same, such deposits, and any and

all parts thereof, together with interest on daily balance, at the rate of

three per cent. _ _ _

“Witness the seal of said Bank and the signature of its president and

cashier, this 14th day of June, 1880.”

The guaranty was as follows:

“In consideration of the making the deposits by the people of the

State of New York in the First National Bank of Auburn, in the agree-

ment mentioned, and for value received, we, the undersigned, Clinton T.

Backus, Manson F. Backus, James Kerr and William E. Hughitt, do

hereby jointly and severally guarantee the full and punctual performance

of the condition of said agreement on the part of said bank, and that all

The guaranty was as follows:

such deposits and interest shall be fully paid on legal demand. The said

guarantors may serve upon the comptroller a written 'notice, terminating

"In consideration of the making the deposits by the people of the
State of New York in the First National Bank of Auburn, in the agreement mentioned, and for value received, we, the undersigned, Clinton T.
Backus, Manson F. Backus, James Kerr and William E. Hughitt, do
hereby jointly and severally guarantee the full and punctual performance
of the condition of said agreement on the part of said bank, and that an
such deposits and interest shall be fully paid on legal demand. The said
guarantors may serve upon the comptroller a written 'notice, terminating
or limiting their liability under this guaranty, after a date to be specified
in said notice, which shall not be less than ten days after the service of
said notice."

or limiting their liability under this guaranty, after a date to be speciﬁed

in said notice, which shall not be less than ten days after the service of

said notice.”

The agent and warden was by law the ofﬁcial manager of

the state prison at Auburn, and was requested to deposit all moneys

received by him each week to the credit of the treasurer of the

state, in a bank located at Auburn, and send to the comptroller

weekly a statement showing the amount so received, and from

whom or where received and deposited. and the days on which

such deposits were made, such statement to be certiﬁed by the

proper officer of the bank receiving such deposits. The agent and

The agent and warden was by law the official manager of
the state prison at Auburn, and was requested to deposit all moneys
received by him each week to the credit of the treasurer of the
state, in a bank located at Auburn, and send to the comptroller
weekly a statement showing the amount so received, and from
whom or where received and deposited, and the days on which
such deposits were made, such statement to be certified by the
proper officer of the bank receiving such deposits. The agent and
warden was required to verify by his affidavit that the sum so de-

warden was required to verify by his affidavit that the sum so de-
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posited was all the money received by him from whatever source

of prison income during the week and up to the time of the deposit,

posited was all the money received by him from whatever source
of prison income during the week and up to the time of the deposit,
and all moneys so deposited by him were subject to the quarterly
drafts of the treasurer of the state. The law required that any
bank in which deposits should be made should, before receiving
any such deposit, file a bond with the comptroller of the state,
subject to his approval, for such sum as he should deem necessary. § 50, Chap. 46o, Laws of 1847, as amended by Chap. 58,
Laws of 1854, and Chap. 599, Laws of 186o. By section 6 of
Chapter 177 of the Laws of 1877, it was provided that "The
system of labor in the state prisons shall be by contract or by the
state or partly by one system and partly by the other, as shall in
the discretion of the superintendent be deemed best." From the
time of the execution of the bond until December, 1884, the busiriess of the Auburn state prison was carried on under what was
known as the contract system. By chapter 21 of the Laws of that
year, the renewal of the then existing contracts, or the making of
new contracts for convict labor, was prohibited and after that the
prisoners were employed in manufacturing on state account.
The bank was incorporated under the National Bank Act of 1863,
on the 31st day of December of that year, and by its articles of
association it was provided that it should continue until the 25th
day of February, 1883, unless sooner dissolved by the act of a
maj<lrity of the stockholders thereof. By the Act of Congress,
passed July 12, 1882, (U. S. Stats. at Large, Vol. 22, p. 162),
National Banks were authorized to extend their corporate existence: and in January, 1883, such proceedings were taken under
that act as to extend the charter of the bank and its corporate existence until the 24th day of February, 1903. By section 4 of that
act it is provided that "any association so extending the period of
its existence shall continue to· enjoy all the rights and privileges
and immunities granted, and shall continue to be subject to all
the duties, liabilities and restrictions imposed by the Revised
Statutes of the United States, and other acts having reference to
national banking associations, and it shall continue to be in all
re~pects the identical association it was before the extension of its
period of·existence."
After the giving of the bond by the bank and the guaranty
by the defendants, the agent and warden of the prison made
deposits in the bank, from time to time, down to February, 1888,
on which day there was upwards of $65,000 on deposit in the bank,
which it refused and neglected to pay upon the draft of the State
Treasurer, it having become insolvent, and this action was brought

and all moneys so deposited by him were subject to the quarterly

drafts of the treasurer of the state. The law required that any

bank in which deposits should be made should, before receiving

any such deposit, ﬁle a bond with the comptroller of the state,

subject to his approval, for such sum as he should deem neces-

sary. § 50, Chap. 460, Laws of 1847, as amended by Chap. 58,

Laws of 1854, and Chap. 599, Laws of 1860. By section 6 of

Chapter 177 of the Laws of 1877, it was provided that “The

system of labor in the state prisons shall be by contract or by the

state or partly by one system and partly by the other, as shall in

the discretion of the superintendent be deemed best.” From the

time of the execution of the bond until December, 1884, the busi-

ness of the Auburn state prison was carried on under what was

known as the contract system. By chapter 21 of the Laws of that

year, the renewal of the then existing contracts, or the making of

new contracts for convict labor, was prohibited and after that the

prisoners were employed in manufacturing on state account.

The bank was incorporated under the National Bank Act of 1863.
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on the 31st day of December of that year, and by its articles of

association it was provided that it should continue until the 25th

day of February, 1883, unless sooner dissolved by the act of a

majority of the stockholders thereof. By the Act of Congress,

passed July 12, 1882, (U. S. Stats. at Large, Vol. 22, p. 162),

National Banks were authorized to extend their corporate exis-

tence; and in January, 1883, such proceedings were taken under

that act as to extend the charter of the bank and its corporate exis-

tence until the 24th day of February, 1903. By section 4 of that

act it is provided that “any association so extending the period of

its existence shall continue to‘enjoy all the rights and privileges

and immunities granted, and shall continue to be subject to all

the duties, liabilities and restrictions imposed by the Revised

Statutes of the United States, and other acts having reference to

national banking associations, and it shall continue to be in all

respects the identical association it was before the extension of its

period of existence.”

After the giving of the bond by the bank and the guaranty

by the defendants, the agent and warden of the prison made

deposits in the bank, from time to time. down to February, 1888,

on which day there was upwards of $65,000 on deposit in the bank,

which it refused and neglected to pay upon the draft of the State

Treasurer, it having become insolvent, and this action was brought
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against the defendants, as sureties, to recover the amount remain-

ing on deposit.

against the defendants, as sureties, to recover the amount remaining on deposit.
JVilliam F. Cogswell, for appellant.
Charles F. Tabor, attorney-general, for respondent.

William F. Cogs-well, for appellant.

Charles F. Tabor, attorney-general, for respondent.

EARL, J.—No citation of authorities is needed to show that

the contracts of sureties are to be construed like other contracts

so as to give effect to the intention of the parties. In ascertain-

EARL, J.-No citation of authorities is needed to show that
the contracts of sureties are to be construed like other contracts
so as to give effect to the intention of the parties. In ascertaining that intention we are to read the language used by the parties
in the light of the circumstances surrounding the execution of the
instrument, and when we have thus ascertained their meaning
we are to give it effect. But when the meaning of the language
used has been thus ascertained, the responsibility of the surety is
not to be extended or enlarged by implication or construction,
and is stn.ctissimi juris.
After the contract system in the state prisons was abolished>
and manufacturing therein could be done only on state account,
the amount of money deposited in this bank by the agent and
warden largely increased, and it is now claimed on behalf of the
defendants that their responsibility as sureties was largely extended beyond what was contemplated at the time of the execution of their guaranty, and that they are therefore discharged.
By the statutes in force at the time of the execution of the
bond and guaranty, the agent and warden of the prison was required to deposit all the moneys received by him from any source
in the bank. It is not reasonable to suppose that the sureties,
when they signed their guaranty, had in mind the particular source
from which the agent and warden received the money. They
must have known that they became responsible for all the moneys,
from whatever source, coming into his hands to be deposited. It
cannot be supposed that they had in mind that the system of labor
then in force at the prison would remain unchanged for an indefinite time, or that they cared anything about it. Much stress is laid
upon the words in the bond, "certain moneys," which had been
and were proposed to be deposited. We think those words have
reference to the moneys to be deposited by the agent and warden
of the prison, as distinguished from other moneys of the state:
They were intended to point out the source from which the moneys
of the state to be deposited should come; and the words "such
deposits," used later in the bond, have reference to the deposits
to be made by the agent and warden of the prison. So, the bond,
in the most general terms, covers and applies to all the money
to be deposited in the bank, under the direction of the comptroller

ing that intention we are to read the language used by the parties

in the light of the circumstances surrounding the execution of the

instrument, and when we have thus ascertained their meaning

we are to give it effect. But when the meaning of the language

used has been thus ascertained, the responsibility of the surety is

not to be extended or enlarged by implication or construction,

and is strictissimi juris.

After the contract system in the state prisons was abolished,

and manufacturing therein could be done only on state account,

the amount of money deposited in this bank by the agent and

warden largely increased, and it is now claimed on behalf of the

defendants that their responsibility as sureties was largely ex-

tended beyond what was contemplated at the time of the execu-
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tion of their giiaranty, and that they are therefore discharged.

By the statutes in force at the time of the execution of the

bond and guaranty, the agent and warden of the prison was re-

quired to deposit all the moneys received by him from any source

in the bank. It is not reasonable to suppose that the sureties,

when they signed their guaranty, had in mind the particular source

from which the agent and warden received the money. They

must have known that they became responsible for all the moneys,

from whatever source, coming into his hands to be deposited. It

cannot be supposed that they had in mind that the system of labor

then in force at the prison would remain unchanged for an indeﬁ-

nite time, or that they cared anything about it. Much stress is laid

upon the words in the bond, “certain moneys,” which had been

and were proposed to be deposited. We think those words have

reference to the moneys to be deposited by the agent and warden

of the prison, as distinguished from other moneys of the state.‘

They were intended to point out the source from which the moneys

of the state to be deposited should come; and the words “such

deposits,” used later in the bond, have reference to the deposits

to be made by the agent and warden of the prison. So, the bond,

in the most general terms, covers and applies to all the money

to be deposited in the bank, under the direction of the comptroller
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“certain moneys” and “such deposits” do not indicate that the

of 'the state, by the agent and warden of the prison. The words
"certain moneys" and "such deposits" do not indicate that the
parties then had in mind the source from which the agent and
wardt!n should receive his money, or the particular moneys which
he had theretofore deposited. But they manifestly have reference
to all the moneys which, under the direction of the Comptroller,
he might deposit in the bank. The bank desired to get all the
deposits it could, and the defendants, who were directors and
officers of the bank, desired to secure all the deposits. It cannot
be supposed that they contemplat~d, at the time they signed their
guaranty, that their liability was to be limited or restricted to
the amounts which had been previously deposited, or that those
amounts had any influence whatever upon their action. They
must therefore be held to the plain language of their guaranty,
and in holding that it covers moneys deposited subsequently to
1884, we do not extend their responsibility by implication or
construction, but simply hold them to the responsibility plainly
expressed in the language of the bond and the guaranty.
It is still further claimed, on the part of the defendants, that
they are discharged from any liability on their guaranty on
account of the extension of the existence of the corporation in
1883, before any default on the part of the bank, and for this
contention the learned counsel for the defendants cites Thompson
v. Young, 2 Ohio, 334; Union, Bank v. Ridgeley, I H. & G. 324;
Bank of Washington v. Barrington, 2 Pa. 27; Brou'» v. Latimore,
17 Cal. 93. None of those cases are precisely like this in their
circumstances, but so far as they uphold the contention of the
defendants we are quite unwilling to follow them. The contrary
doctrine was held in Exeter Bank v. Rogers, 7 N. H. 21; and
we think our decision in National Bank of Poi.tghkeepsie v. Phelps,
97 N. Y. 44, is ample authority for the maintenance of this recovery, notwithstanding the extension of the corporate existence of
the bank. In the latter case, under the provisions of the National
Banking Act and of chapter 97 of .the Laws of 1865, the state
bank was transformed into a national bank, and it was held to be
but a coptinuance of the same body under a changed jurisciiction;
that between it and those who had contracted with it, it retained
its indentity and might, as a national bank, enforce contracts made
with it as a state bank; that where a state bank, at the time of its
change to a national bank, held a continuing guaranty of loans
made by it upon the strength of which it had made loans, and
after the change had made further advances, an action was maintainable by the national bank upon the guaranty, and that the

parties then had in mind the source from which the agent and

warden should receive his money, or the particular moneys which

he had theretofore deposited. But they manifestly have reference

to all the moneys which, under the direction of the Comptroller,

he might deposit in the bank. The bank desired to get all the

deposits it could, and the defendants, who were directors and

officers of the bank, desired to secure all the deposits. It cannot

be supposed that they contemplated, at the time they signed their

guaranty, that their liability was to be limited or restricted to

the amounts which had been previously deposited, or that those

amounts had any inﬂuence whatever upon their action. They

must therefore be held to the plain language of their guaranty,

and in holding that it covers moneys deposited subsequently to

1884, we do not extend their responsibility by implication or

construction, but simply hold them to the responsibility plainly

expressed in the language of the bond and the guaranty.

It is still further claimed, on the part of the defendants, that

they are discharged from any liability on their guaranty on

Generated for facpubupdates (University of Michigan) on 2014-06-16 14:10 GMT / http://hdl.handle.net/2027/mdp.35112104915584
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

account of the extension of the existence of the corporation in

1883, before any default on the part of the bank, and for this

contention the learned counsel for the defendants cites Thompson

v. Young, 2 Ohio, 334; Union Bank v. Ridgeley, I H. & G. 324;

Bank of Washington v. Barrington, 2 Pa. 27; Brown v. Latimore,

17 Cal. 93. None of those cases are precisely like this in their

circumstances, but so far as they uphold the contention of the

defendants we are quite unwilling to follow them. The contrary

doctrine was held in E4-cter Bank v. Rogers, 7 N. H. 21; and

we think our decision in N ational Bank of Poughkeepsie v. Phelps,

97 N. Y. 44, is ample authority for the maintenance of this re-

covery, notwithstanding the extension of the corporate existence of

the bank. In the latter case, under the provisions of the National

Banking Act and of chapter 97 of _the Laws of 1865, the state

bank was transformed into a national bank. and it was held to be

but a continuance of the same body under a changed jurisdiction;

that between it and those who had contracted with it, it retained

its indentity and might, as a national bank, enforce contracts made

with it as a state bank; that where a state bank, at the time of its

change to a national bank, held a continuing guaranty of loans

made by it upon the strength of which it had made loans, and

after the change had made further advances, an action was main-

tainable by the national bank upon the guaranty, and that the
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guarantor was liable for the loans made, both before and after the

change. Here a new corporation was not formed; but there was

guarantor was liable for the loans made, both before and after the
change. Here a new corporation was not formed ; but there was
a mere prolongation of the existence of the same corporation
whose corporate identity was not changed or lost. The bank
which defaulted was the same bank for which the defendants became bound. There were not two banks in succession, but all
the time one bank. I ts charter was amended so as to extend its
existence ; and in the original national banking act ( § 67), it was
provided that Congress could, at any time, "amend, altu or repeal
this act." It would certainly be a very inconvenient rule to hold
that all the contracts of sureties to the bank, and of sureties by
the bank, to other persons should be destroyed by every material
change or alteration in its charter. The contract was entered into
by the sureties wi'th knowledge of this law, and it became a part
of their contract as if they had stipulated that the changes or alterations might be made. The act of 1882 was a mere amendment or alteration of the previous banking act.
vVe do not deem it important to consider the effect that should
be given to the fact that these various defendants, as officers of
the bank, procured the extension of its existence, of which they
now seek to take advantage.
For the reasons we have already given, and those so well expressed in the opinion of the learned referee before whom the
case was tried, we think the judgment should be affirmed, with
costs.
All concur.
Judgment affirmed.

a mere prolongation of the existence of the same corporation

whose corporate identity was not changed or lost. The bank

which defaulted was the same bank for which the defendants be-

came bound. There were not two banks in succession, but all

the time one bank. Its charter was amended so as to extend its

existence; and in the original national banking act (§ 67), it was

provided that Congress could, at any time, “amend, alter or repeal

this act.” It would certainly be a very inconvenient rule to hold

that all the contracts of sureties to the bank, and of sureties by

the bank, to other persons should be destroyed by every material

change or alteration in its charter. The contract was entered into

by the sureties with knowledge of this law, and it became a part

of their contract as if they had stipulated that the changes or al-

terations might be made. The act of 1882 was a mere amend-

ment or alteration of the previous banking act.

We do not deem it important to consider the effect that should

be given to the fact that these various defendants, as officers of

the bank, procured the extension of its existence, of which they
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now seek to take advantage.

For the reasons we have already given, and those so well ex-

pressed in the opinion of the learned referee before whom the

case was tried, we think the judgment should be afﬁrmed, with

costs.

All concur.

Judgment affirmed.
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of a building contract, dated November 1, 1888, in which they
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agreed to furnish, cut, set and clean all the new granite work

of a building contract, dated November 1, 1888, in which they
agreed to furnish, cut, set and clean all the new granite work
for the enlargement of a public building in the City of ~ ew York.
The plaintiff agreed to pay the contractors for this work the sum
of $Jo,ooo, in monthly payments of not to exceed 8o% of "the
estimated value of the work performed on the building," the balance, or final payment, to be made when the work was completed.
The work was to be done according to drawings and specifications
referred to in the contract, and the payments made upon the certificate of the plaintiff's superintendent. The rights and obligations of the parties are specified in the contract with minute detail,
and, among other things, it was stipulated that, in case the contractors failed to perform, the plaintiff might take possession of
the work and complete it at the contractors' expense. It is conceded that they failed to perform and that the plaintiff was obliged
to complete the work himself at an expense of several thousand
dollars more than the contract price. It was agreed between the
plaintiff and the contractors that the latter should give to him a
bond to insure the faithful performance of the contract, and, in
pursuance of this agreement, the defendant, in behalf of the contractors, executed, under seal, and delivered, the instrument upon
which this action was brought. It bears date Dec. 27, 1888, and
was executed subsequent to the contract, and one of the conditionv
is that the contractors should well and truly perform the contract
referred to, according to its terms, in which case the instrument
should be void and of no effect, but in case they failed to so
perform, the defendant would pay to the plaintiff his damages sustained by reason of such non-performance, not exceeding a sum
named. It is conceded that the plaintiff sustained damages by
reason of the failure of the contractors to perform their contract,
and the recovery is within the limits of the bond. The defease.. is
that the bond was given without consideration, and that the defendant became released from its obligations by reason of changes J,
in and departures from the contract guaranteed, without the defendant' s consent, by the parties thereto. At the trial a verdict
was directed for the plaintiff.
The plaintiff entered into the contract and bound himself,
according to its terms, upon the faith of the promise of the contractors to give the bond, and it is admitted that if this was concurrent with the execution and delivery of the instrument, it would
constitute a sufficient consideration. But, since the bond was
given afterwards, and, as the defendant claims, subsequent to the

for the enlargement of a public building in the City of New York.

The plaintiff agreed to pay the contractors for this work the sum

of $30,000, in monthly payments of not to exceed 80% of “the

estimated value of the work performed on the building,” the bal-

ance, or ﬁnal payment, to be made when the work was completed.

The work was to be done according to drawings and speciﬁcations

referred to in the contract, and the payments made upon the cer-

tiﬁcate of the plaintiff’s superintendent. The rights and obliga-

tions of the parties are speciﬁed in the contract with minute detail,

and, among other things, it was stipulated that, in case the con-

tractors failed to perform, the plaintiff might take possession of

the work and complete it at the contractors’ expense. It is con-

ceded that they failed to perform and that the plaintiff was obliged

to complete the work himself at an expense of several thousand

dollars more than the contract price. It was agreed between the

plaintiff and the contractors that the latter should give to him a

bond to insure the faithful performance of the contract, and, in

pursuance of this agreement, the defendant, in behalf of the con-
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tractors, executed, under seal, and delivered, the instrument upon

which this action was brought. It bears date Dec. 27, 1888, and

was executed subsequent to the contract, and one of the conditions,_

is that the contractors should well and truly perform the contract

referred to, according to its terms, in which case the instrument

should be void and of no effect, but in case they failed to so

perform, the defendant would pay to the plaintiff his damages sus-

tained by reason of such non-performance, not exceeding a sum

named. It is conceded that the plaintiff sustained damages by

reason of the failure of the contractors to perform their contract,

and the recovery is within the limits of the bond. T~ is

that the bond was given without consideration, and that the de-

fendant became released from its obligations by reason of changes j‘

in and departures from the contract guaranteed, without the de-

fendant's consent, by the parties thereto. At the trial a verdict

was directed for the plaintiff.

The plaintiff entered into the contract and bound himself,

according to its terms, upon the faith of the promise of the con-

tractors to give the bond, and it is admitted that if this was con-

current with the execution and delivery of the instrument, it would

constitute a sufficient consideration. But, since the bond was

given afterwards, and, as the defendant claims, subsequent to the
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time that the contractors had entered upon the actual performance

of the contract, it is insisted that it required some new considera-

tion. If it be true that the evidence in the case would warrant a

ﬁnding by the jury that the contractors were engaged in the per-

formance of the contract when the bond was given, it would also

be true that this was by the grace and pleasure of t e plaintiff,

and not by virtue of any right under the contract. Their right

to insist upon performance, as against the plaintiff, and to receive

the beneﬁt of the contract, was not perfected until the bond was

given. )Whatever the contractors may have assumed to do before,

it was only upon the delivery of the bond that the contract became

complete and binding upon the plaintiff, and hence the mutual ob-

ligations imposed upon the contractors at one time, and upon the

plaintiff at another, furnished a consideration for the bond. BanI:

v. Coit, I04 N. Y. 532, 11 N. E. 54.

The other defense rests mainly upon a construction of the

contract which the defendant claims to be the correct one. It

should be observed at the outset that the contract guaranteed is,

by reference, made a part of the bond, and therefore, in order to
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determine the scope of the defendant's undertaking, the two in-

struments must be read together. It is true, as the learned coun-

sel for the defendant contends. that the liability of a surety is

st@‘ti.\:s-i-11z-i.,'iu.1/is. But that does not mean that a different rule

must be applied in the construction of contracts of suretyship

than that which is to be applied in the construction of contracts

in general. Like all other contracts, the undertaking of a surety

must be construed fairly and reasonably, and according to the in-

tention of the parties. If the surety has used ambiguous language,

and the party secured has advanced his money on the faith of the

inte'rpfet—a'tion_most favorable to his rights, that will, ordinarily,

prevail, if the instrument_is open, reasonably, to such interpreta-

tion. It means that a surety shall not be held beyond the precise

sfipulations of his contract. I—Ic-i_5l0t liable Q11_ any_imp1ied_e11-_

A gagement, where a party contracting for his own interest might

“be, and he has the right to insist on the strict performance of any

condition for which he hasstipulated, whether others would con-

sider it material or not. Butéwhere the question is as to the mean-

ing of the written language in which he has contracted, there is

no difference, and there ought not to be any, between the contract

of a surety and that of any other party. In this respect they are

ordinary commercial obligations standing upon the same footing

as other contracts. Gates v. McKee, 13 N. Y. 232; Bem1elt v.

time that the contractors had entered upon the actual performance
of the contract, it is insisted that it required some new consideration. If it be true that the evidence in the case would warrant a
finding by the jury that the contractors were engaged in the performance of the contract when the bond was given, it would also
be true that this was by the grace and pleasure of Ce plaintiff,
and not by virtue of any right under the contract. Their right
to insist upon performance, as against the plaintiff, a d to receive
the benefit of the contract, was not perfected until the bond was
given. 2Whatever the contractors may have assumed to do before,
it was only upon the delivery of the bond that the contract became
complete and binding upon the plaintiff, and hence the mutual obligations imposed upon the contractors at one time, and upon the
plaintiff at another, furnished a consideration for the bond. Bank
v. Coit, 104 N. Y. 532, 11 N. E. 54.
The other defense rests mainly upon a construction of the
contract which the defendant claims to be the correct one. It
should be observed at the outset that the contract guaranteed is,
by reference, made a part of the bond, and therefore, in order to
determine the scope of the defendant's undertaking, the two instruments must be read together. It is true, as the learned counsel for the defendant contends, that the liability of a surety is
stricti.ssimi. j.u.ri.s.. But that does not mean that a diff~rent rule
must be applied in the construction of contracts of suretyship
than that which is to be applied in the construction of contracts
in general. Like all other contracts, the undertaking of a surety
I
must be construed fairly and reasonably, and according to the intention of the parties. If the surety has used ambiguotrs1llnguage,
arid the party secured h_a,.s. adyaoced his money on the faith of_the
inte.rprefit10n ·most ·favorable to his rights, that will, oniinarily,
pre~ail, if the instrument_is open, reasonably, to such interpretation. It means that a surety shall not be held beyond the precise
sflpulations of his contract. I-!e js not liable on any implied engagement, where a party contracting for his own interest might
'i
oe, and he has the right to insist on the strict performance of any
condition for which he has ·stipulated, whether others would consider it material or not. But: where the question is as to the mean\ ing of the written language in which he has contracted, there is
no difference, and there ought not to be any, between the contract
of a surety and that of any other party. In this respect they are
ordinary commercial obligations standing upon the same footing
as other contracts. Gates v. McKee, 13 N. Y. 232; Bcmiett v.
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Draper, 139 N. Y. 266, 34 N .E. 791. When the terms of the con-
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tract guaranteed have been changed, or the contract, as ﬁnally

Draper, 139 N. Y. 266, 34 N .E. 79i. When the terms of the contract guaranteed have been changed, or the contract, as finally
made, is not the one upon which the surety agreed to become
bound, he will be released. Page v. Kreke')', 137 N. Y. 307, 33
N. E. 3 l 1. But in this case there is no claim that the terms of
the building contract to which the defendant's bond related, have
in any respect been changed by the parties to it. The most that
is claimed is that, in its performance, the parties have so far departed from its terms as to change the defendant's condition, to
her prejudice, and to deprive her of rights and benefits under the
contract, which, otherwise, she would be entitled to by subrogation. Where the party secured does some act which changes the
position of the surety to his injury or prejudice, the latter is no
longer bound. Phelps v. Borland, 103 N. Y. 4o6, 9 N. E. 307;
Bank v. Streeter, 1o6 N. Y. 186, 12 N. E. 7o6; Lytich v. Reynolds, 16 Johns. 41; Braum v. ·Williams, 4 Wend. 36o; Ncwiga,..
tion Co. v. Rolt, 6 C. B. (N. S.) 550 ; Calvert v. Dock Co., 2
Kt:en 638; lVarre v. Cal-vert, 7 Adol & E. 143.
The learned counsel for the defendant insists upon his construction of the contract, that the plaintiff paid or advanced to the
contractors a larger portion of the contract price than he was required to by the contract, and that it was so paid without any certificate. The contention rests upon the defendant's construction of
the building contract, which, in substance, is that the provision
for "monthly payments," not to exceed eighty per cent of the estimated value of the work performed on the building," required the
estimate to be based only upon the work when actually set in the
building, whereas it was in fact based upon the work actually
done under' or in pursuance of the contract, whether the granite (
was actually placed in the building or not. This is the alleged I
departure from the terms of the contract, which constitutes the
principal ground of the defense. Before the conclusion of the
learned counsel for the defendant can be adopted, we must assent
to the premise from which it is sought to be deduced, and that
requires us to ascertain and determine the true meaning and intention of the clause of the contract above quoted. It must be
given a fair and reasonable constn~on, and the general situation will throw some light upon -the meaning of the written words.
It appears that the granite required was to be quarried in Nova
Scotia, transported from the quarry to a place in Connecticut,
where it was to be dressed, and then transported to New York,
and set in the building. The work involved in the preparation
and carriage of the material was by far the most expensive part

made. is not the one upon which the surety agreed to become

bound, he will be released. Page v. Krekey, 137 N. Y. 307, 33

N. E. 311. But in this case there is no claim that the terms of

the building contract to which the defendant's bond related, have

in any respect been changed by the parties to it. The most that

is claimed is that, in its performance, the parties have so far de-

parted from its terms as to change the defendant's condition, to

her prejudice, and to deprive her of rights and beneﬁts under the

contract, which, otherwise, she would be entitled to by subroga-

tion. Where the party secured does some act which changes the

position of the surety to his injury or prejudice, the latter is no

longer bound. Phelps v. Borland, 103 N. Y. 406, 9 N. E. 307;

Bank v. Streeter, 106 N. Y. 186, 12 N. E. 706: Lynch v. Rey-

nolds, I6 Johns. 41; Brown v. -Williams, 4 Wend. 360; Naviga-

tion Co. v. Roll, 6 C. B. (N. S.) 550; Calvert v. Dock Co., 2

Keen 638; Warre v. Calvert, 7 Adol & E. 143.

The learned counsel for the defendant insists upon his con-

struction of the contract, that the plaintiff paid or advanced to the

Generated for facpubupdates (University of Michigan) on 2014-06-16 14:10 GMT / http://hdl.handle.net/2027/mdp.35112104915584
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

contractors a larger portion of the contract price than he was re-

quired to by the contract, and that it was so paid without any cer-

tiﬁcate. The contention rests upon the defendant's construction of

the building contract, which, in substance, is that the provision

for “monthly payments,” not to exceed eighty per cent of the esti-

mated value of the work performed on the building,” required the

estimate to be based only upon the work when actually set in the

building, whereas it was in fact based upon the work actually

done under or in pursuance of the contract, whether the granite

was actually placed in the building or not. This is the alleged

departure from the terms of the contract, which constitutes the

principal ground of the defense. Before the conclusion of the

learned counsel for the defendant can be adopted, we must assent

to the premise from which it is sought to be deduced, and that

requires us to ascertain and determine the true meaning and in-

tention of the clause of the contract above quoted. It must be

given a fair and reasonable constrtftﬂon, and the general situa-

tion will throw some light upon -the meaning of the written words.

It appears that the granite required was to be quarried in Nova

Scotia, transported from the quarry to a place in Connecticut,

where it was to be dressed, and then transported to New York,

and set in the building. The work involved in the preparation

and carriage of the material was by far the most expensive part
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of the contract, and it appears that the contractors had no means
to meet this outlay, except the monthly payments, so that if they
could realize nothing until the stone was placed in the building,
they would be practically unable to perform the contract at all.
This would be an u·nreasonable construction, and would, if acted
upon, operate so oppressively as to place the contractors at the
mercy of the owner, a view that is always to be avoided when
possible. Russell v. Allert01i, 108 N. Y. 292, 15 N. E. 391. It
would deprive them of all right to monthly payments except when
and to the extent that granite had actually been placed in the walls,
however large their outlay for procuring and preparing the material may have been during the month. \The parties had the right
td · give to the expression "work performed on the building" a
broader meaning, which could very properly include the value of
any work done or materials procured under the contract toward
its erection, although the granite procured and prepared had not
yet been placed. Since no payments were made in excess of 8o%
of the value of the work performed in setting the stone, and in
procuring and preparing them, and as all the material so procured
and prepared actually went into the building, no advances were
made by the plaintiff
the contractors beyond the fair requirements of the contract It is said that it cannot be supposed that
the plaintiff contracted' to pay any part of the contract price for
material at the quarry, and at the place where it was to be prepared, or for the work performed in prep4ring the same for use,
before it could be known that it would ever actually reach the
building. \But since the monthly payments were stipulated for the
purpose of enabling the contractors to prosecute the work, and as
the operation of placing the granite in place when prepared was
the least part of it, we do not think that this view would be unreasonable or improbable. \It gave to the plaintiff reasonable assurance and protection against loss, and at the same time enabled
the contractors to prosecute the work. While the plaintiff is described in the contract as owner, he in fact had no interest whatever in the building, but was the general and immediate contractor
from the city for the erection of the whole building, and the defendant's principals were his sub-contractors for a particular
and specific part of the work, namely, the granite work. The
plaintiff was not entitled to his contract price from the city until
the building was completed, though the officers representing it
had discretion to make advances. Moreover, by a clause in the
contract, the plaintiff, ir. case the sub-contractors abandoned the

of the contract, and it appears that the contractors had no means

to meet this outlay, except the monthly payments, so that if they

could realize nothing until the stone was placed in the building,

they would be practically unable to perform the contract at all.

This would be an unreasonable construction, and would, if acted

upon, operate so oppressively as to place the contractors at the

mercy of the owner, a view that is always to be avoided when

possible. Russell v. Allerton, 108 N. Y. 292, 15 N. E. 391. It

would deprive them of all right to monthly payments except when

and to the extent that granite had actually been placed in the walls,

however large their outlay for procuring and preparing the ma-

terial may have been during the month.\The parties had the right

tolgive to the expression “work performed on the building” a

broader meaning, which could very properly include the value of

any work done or materials procured under the contract toward

its erection, although the granite procured and prepared had not

yet been placed. Since no payments were made in excess of 80%

of the value of the work performed in setting the stone, and in
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procuring and preparing them, and as all the material so procured

and prepared actually went into the building, no advances were

made by the plaintiff o the contractors beyond the fair require-

ments of the contract It is said that it cannot be supposed that

the plaintiff contracted to pay any part of the contract price for

material at the quarry, and at the place where it was to be pre-

pared, or for the work performed in preparing the same for use,

Jo

before it could be known that it would ever actually reach the

building. \But since the monthly payments were stipulated for the

purpose of enabling the contractors to prosecute the work, and as

the operation of placing the granite in place when prepared was

the least part of it, we do not think that this view would be un-

reasonable or improbable. \It gave to the plaintiff reasonable as-

surance and protection against loss, and at the same time enabled

the contractors to prosecute the work. While the plaintiff is de-

scribed in the contract as owner, he in fact had no interest what-

ever in the building, but was the general and immediate contractor

from the city for the erection of the whole building, and the de-

fendant's principals were his sub-contractors for a particular

and speciﬁc part of the work, namely, the granite work. The

plaintiff was not entitled to his contract price from the city until

the building was completed, though the officers representing it

had discretion to make advances. Moreover, by a clause in the

contract, the plaintiff, in case the sub-contractors abandoned the
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work or failed to perform, could terminate the contract and go on

with the work himself, and in that event the material in process of

work or failed to perform, could terminate the contract and go on
with the work himself, and in that event the material in process of
preparation should belong to him for the purpose of completing
the work, whether such material was at the building, at the quarry. or at some other place. l§o that the plaintiff, in stipulating for
monthjy__Jlil}'ments, estimated i:1pan lhe-=:_wo1*:actualty performed,
wh-ether in the building or not, assumed nothing more than the
ordinary and usual risks incident to all contracts of that character.
\Ve do not think, therefore, that the meaning of the contract
should be made to depend upon the use of the words, "on the
building," when we can see, from the situation of the parties, the
nature of the work and other provisions of the instrument, that
the intention was to make the advances as the work progressed.
To give to it the other construction would, in practice, disable
the contractors at the very outset from performance, and impose
upon the defendant a liability, inevitable from the beginning, and
possibly in a much larger amount than has followed the construction adopted by the parties themselves.
The objection that the payments were made without the certificate may be answered in the same way. The owner could dispense with it if he so elected, under the terms of the contract, if
not upon general principles, and since the payments made without
it were not greater in amount than, upon the true construction of
the contract, they should have been if it had been exacted, the
om~ssiof!_of the owger tG insist t:tpon it did not_prejudice the_~u.re
ty.:..- \V e.._are no_t dealing, now, wi~h-~!1Y actuaJ cha.o_g.e Jn the tu.ms
of the contract, but with acts or omissions of the plaintiff in tl1e
performance, which, in order to operate to release the surety,
must be of such a character that it can be said that her position
was· chaf!_gec;I to her prejudice. It should also be observed that
tnereis a clause in the contract the material part of which reads
as follows: "Should the owner, at any time during the progress
of said work, request any alterations, deviations, additions or
omissions from the said contract, he shall be at liberty to do so,
and the same shall in no way affect or make void the contract."
The defendant, having, by reference, in effect made the contract
a part of the bond, must be deemed to have assented to this provision, and to any changes or deviations in performance from the
building contract made under it. She has, in effect, guaranteed
the performance of a written contract oeTWeen otherp:frtlesJ_w.hich,
b,f illterms, permitted th_e_p~rties tQ change-_it ~~--~~yiate from it.
Wn1Ie it ·is not important to consider the real scope of this clause,

preparation should belong to him for the purpose of completing

the work, whether such material was at the building, at the quar-

ry. or at some other place. LSO that the plaintiff, in stipulating for

mon_thl1_ my~‘me:wom. actually performed,

whether in the building or not, assumed nothing more than the

ordinary and usual risks incident to all contracts of that character.

We do not think, therefore, that the meaning of the contract

should be made to depend upon the use of the words, “on the

building,” when we can see, from the situation of the parties, the

nature of the work and other provisions of the instrument, that

the intention was to make the advances as the work progressed.

To give to it the other construction would, in practice, disable

the contractors at the very outset from performance, and impose

upon the defendant a liability, inevitable from the beginning, and

possibly in a much larger amount than has followed the construc-

tion adopted by the parties themselves.

The objection that the payments were made without the cer-

tiﬁcate may be answered in the same way. The owner could dis-
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pense with it if he so elected, under the terms of the contract, if

not upon general principles, and since the payments made without

it were not greater in amount than, upon the true construction of

the contract, they should have been if it had been exacted, the

omissio~ it did. not prejudicc_tl_1e sure-

ty.’ \Ve are not dealin now,_w_it_h_any actual change inthe terms

of the contract, but with acts or omissions of the plaintiff in the

performance, which, in order to operate to release the surety,

must be of such a character that it can be said that her position

was changed to her prejudice. It should also be observed that

tlféffelis a clause in the contract the material part of which reads

as follows: “Should the owner, at any time during the progress

of said work, request any alterations, deviations, additions or

omissions from the said contract, he shall be at liberty to do so, '

and the same shall in no way affect or make void the contract.”

The defendant, having, by reference, in effect made the contract

a part of the bond, must be deemed to have assented to this pro-

vision, and to any changes or deviations in performance fromithe

building contract made under it. She has, in effect, guaranteed

the performance of a written contract '5‘efwee1r1>tl'lerfparties, which.

byrs ferﬁis, permitted th_e_ parties to chanjgegit or_d_e_viate from it.

W ﬁile lf_IS iiot important to consider the real scope of this clause,
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since we prefer to dispose of the questions in the case upon the

ground that there was no material departure from the contract,

when properly construed, it should be noted that sheconsented

in advance to changes of some character which are permitted by

the contract in language quite broad and comprehensive. It

would not be difficult to show that the plaintiff might, under this

provision at least, dispense with the formality of a certiﬁcate when

called upon by the contractors, from time- to time, for some por-

tion of the contract price, without discharging the surety, even

though it was more important to the defendant’s interest and

protection than it appears to be. It is manifest that the provision

as intended for the beneﬁ_t_ofw_tl_)e owner alone, and he could

~b&'t“rmnﬁ§ the defendant's liability.

The contractors having failed to complete the work, the plain-

tiff gave the notice required by the contract in order to terminate

it. The contract provides when and upon what contingencies the

plaintiff could terminate, and the manner of proceeding for that

purpose. The ﬁnal act which was to put an end to the contract

was taking possession of the premises by the plaintiff. The notice

may have been a necessary step or formality in that direction, but,
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of itself, it did not operate to bring the contract to an end. It

was clearly within the power of the plaintiff to recall it, after giv-

en, if not upon general principles, then under the pennission con-

tained in the contract. It appears that he was induced, subse-

quently. to allow the contractors to go on, and they again attempted

to complete the work, and again failed. It is said that the loss

which the plaintiff sustained, and for which the recovery was had,

occurred under this permission, and the defendant’s counsel treats

this last effort at performance as a new contract in regard to

which the surety was not bound. It was manifestly nothing more

than a mere waiver or recall of the notice for the termination of

the contract, and the work was performed and payment made,

not upon a new contract, but upon the old one, up to the time that

the ﬁnal notice was given, when the plaintiff was obliged to take

possession of the work. The case was very fully considered in

the court below, and, as we have sufficiently indicated the ground

of our concurrence in the decision upon points that are controlling,

it is unnecessary to notice other and minor questions in the case.

The judgment should therefore be affirmed, with costs. All con-

cur.

Judgmeut afﬁrmed.

since we prefer to dispose of the questions in the case upon the
ground that tbere was no material departure from the contract,
when properly construed, it should be noted that she. consented
in advance to changes of some character which are permitted by
the contract in language quite broad and comprehensive. It
would not be difficult to show that the plaintiff might, under this
provision at least, dispense with the formality of a certificate when
called upon by the contractors, from time- to time, for some portion of the contract price, without discharging the surety, even
though it was more important to the defendant's interest and
protection than it appears to be. It is manifest that the provision
~s intend~. !~r the benefit of th~_ o~~er alone, and he could
waiVeii'WiThout~the defendanl s"liabitity.
The contractors having failed to complete the work, the plain~iff gave the notice required by the contract in order to terminate
it. The contract provides when and upon what contingencies the
plaintiff could terminate, and the manner of proceeding for that
purpose. The final act which was to put an end to the contract
was taking possession of the premises by the plaintiff. The notice
may have been a necessary step or formality in that direction, but,
of itself, it did not operate to bring the contract to an end. It
was clearly within the power of the plaintiff to recall it, after given, if not upon general principles, then under the permission contained in the contract. It appears that he was induced, subsequently, to allow the contractors to go on, and they again attempted
to complete the work, and again failed. It is said that the loss
which the plaintiff sustained, and for which the recovery was had,
occurre<i under this permission, and the defendant's counsel treats
this last effort at performance as a new contract in regard to
which the surety was not bound. It was manifestly nothing more
than a mere waiver or recall of the notice for the termination of
the contract, and the work was performed and payment made,
not upon a new contract, but upon the old one, up to the time that
the final notice was given, when the plaintiff was obliged to take
possession of the work. The case was very fully considered in
the court below, and, as we have sufficiently indicated the ground
of our concurrence in the decision upon points that arc controlling,
it is unnecessary to notice other and minor questions in the case.
The judgment should therefore be affim1ed, with costs. All concur.
Judgment affirmed.
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