CHAPTER IV
CONFLICT RESOLUTION BY INDEPENDE NT TRIBUNALS 1
Section A.

Analytic Comparison:

Judicial

Structures of the "Six "

4 . 1 Introduction:

The goals
An administrator who examines returns cannot avoid taking
some position on a given issue even though he may believe the
truly "correct" substantive answer is open to substantial doubt.
In consequence, errors inevitably will be made even by ad
ministrators who strive to be objective -and not all will or
And some such erroneous results inevitably will be
can be.
adverse to the affected taxpayers, whether due to the laws of
chance or to an administrative belief that the government's
interest in cases deemed marginal should not be conceded
since separate tribunals exist to resolve just such cases. How
ever, whether any given administrative determination actually
is erroneous cannot be known at that stage . The administrator
may hold one view and the taxpayer another, but in essence
b oth views are mere predictions regarding the result an in
dependent tribunal would reach if the matter were litigated.
The only feasible method of ascertaining precisely which
of the many administrative determinations actually are errone 
ous is to assure all taxpayers who disagree with the adminis
tration, e ither as to the facts or the law, that they then can
submit the case to a tribunal which is completely impartial.
This is the essence of "living under law." Moreover, escape
valves of this type are the only means of assuring an equally
e ssential byproduct.
The mere existence of that type of tri 
bunal provides the best possible guarantee that the administra
tion itself, during the earlier administrative stage, at least
will try to be fair in resolving conflicts .
This r ight of taxpayers, to invoke the jurisdiction of im
partial tribunals, will be meaningful in practice, however, only
1 For a recent comparative treatment of this subject in the setting
of countries now developing, see Liker, " The Legal and Institutional
Framework of Tax Administration in Developing Countrie s / '
14
U. C . L . A . L . Rev . 240, 325-45 (1966).
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if structural arr angements enable the latter to provide con
venient forums . Also, in the interest of the whole tax system,
those arrangements should facilitate decisions of high quality
and interpretations having fairly lasting effect. Finally, they
should per mit efficient fulfillment of all these criteria-thereby
avoiding undue drain on the totality of a nation's resources
and talented manpower.
Unfortunately, no structural arrangement can assure, though
it can foster, impartiality on the part of a tribunal. Further,
neither this impartiality nor decisions of high and durable
quality can be promoted in the fullest sense if efficiency be 
comes so much an end in itself that man-hours expended per
case must be held to the bare minimum, or if the forum must
These com
provide convenient access in an absolute sense .
peting cr iteria are in inherent conflict, and arrangements
which tend to stress one tend to slight another . Consequently
any given structural arrangement can hope only to achieve
some reasonable balance among these competing interests.
Because this presents a problem of degree, it is not surpris 
ing that, among the six countries covered by this study, dif
ferences exist regarding the relative emphasis placed on e ach
of these criteria.
Reflections of these differences appear
throughout the judicial structures : in the appointing procedures;
in the types of persons who fulfill the decision-making function
at the trial and appellate levels; in the extent decisions are
made not by single persons but instead- as to the law, facts,
or both-by a deliberative body; in the scope of review at the
appellate level; in the arrangements which affect uniformity
and certainty, including the r ole of precedent; and finally in
the degree convenient access is accorded both small and large
taxpayer s .

4 . 2 Trial tribunals : Impartiality and the relevance of a spe 
cialized bench 's perspectives
Looking solely at the standard of impartiality, tradition in
any one of these countries actually may compensate for par 
ticular excessive deficiencies in its structural arrangements.
But these structural shortcomings should be shunned by other
countries, for the structure , on transplant, will not be accom
panied automatically by the compensating tradition.
Further,
a mere image of impartiality, whatever be the fact, in itself
is important to taxpayer morale, and structural deficiencies
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can impair that image . 2 For both these reasons, countrie s
now evolving or reconsider ing their structural arrangements
should adopt plans which at a minimum tend to preclude the
tax administration itself from having any control over the ap
pointment, tenure, or future promotions of those named to such
Other methods of appointment, less likely to im
tr ibunals.
p inge on the tribunal's impartiality, are numerous, too obvious
to recite, and have been invoked by four of the six countries
covered here . 3
And as to a fifth, though Br itain's Treasury
does make the appointments to one of that country's two pri
mary trial level tax tribunals, 4 the Lord Chancellor {Minister
of Justice) contr ols appointments to the other . 5 Only in Ger 
many do finance officials appoint all of the technically trained
trial judges who s it on tax cases . 6
Bias does not spring, however, solely from self-interest.
The sum of a pr ospective appointee' s past exper iences ine s 
capably affects the perspective h e brings t o such a tribunal
and, consequently, his attitude toward the interpretative process .
T hus, it could be argued, to the extent profe ssionals are used,
that individuals who have devoted their live s almost exclusively
to the tax administration itself should be rendered ineligible
for appointment to the separate trial tribunal s .
But this
2 Indeed, proponents of a bill to shift the otherwise independent
U .S . Tax Court from the executive branch to the judicial branch rely
upon the above argument as one reason justifying the change. See
remarks of Senator Long, 113 Cong. Rec . S90 3 5 (daily ed. June 2 8 ,
1967). Also , Gribbon, " Should the Judicial Character o f the Tax Court
Be Recognized? " 24 Geo . Was h . L . Rev. 619, 626 (19 5 6).
3 In Belgium, where the courts of appeal sit as trial forums in
tax cases , the King makes the appointment from two lists of nominees
submitted respectively by the courts of appeal themselves and by the
conseillers provinciaux. See Belgium Constitution, Art. 99. In France ,
most judges on its trial tribunals are drawn from the civil service.
See Chap. XII, § 4.2 infra .
As to the Netherlands , see Chap. XXIV,
§ 4. 2 infra .
The U.s. Declaration of Independence criticized King
George III because he had ' ' made Judges dependent on his will alone ,
for the tenure of their offices , and the amount and payment o f their
salaries."
Not surprisingly , therefore, while the President appoints
the judges on all U.S. trial forums , the nominations must be approved
by the Senate. See U.S. Constitution Art. II, § 2.
4 See Chap. XX , § 4.2b infra .
5 Except in Scotland, where a city or county council makes the
appointment. See Chap. XX , § 4. 2a infra .
6 See Chap. XVI, § 4.2 infra . Finance officials there also exercise
a veto over possible promotion of these same judges to the appellate
fiscal court. Id . § 4 . 4 infra .
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argument, if valid, cuts two ways, for there are two parties
to every tax controversy . Thus, a reasonable application of
the same standard would render ineligible any profe ss ional
who consistently had opposed the administration, always having
represented taxpayer s . And in practice, as to a given country,
the two prohibitions together could preclude appointment of any
professional possessed of tax expertise, thereby rendering the
tr ibunals less efficient and in the view of some -given the
complexitie s of tax law-less capable of handing down high
quality decisions .
Certain critics take issue on this latter
count; indeed, believing that specialization make s it more diffi
cvlt to maintain an "impartial" per spective and to reach deci
s ions of "proper" quality, they also oppose granting exclusive
jur isdiction over tax affairs to specialized tribunals. 7 Other 
wise, so one argument goes, the profe ssionals appointed, what
ever be their backgrounds, will become too far removed from
the general law, will become overly devoted to the tax code
itself and to its perfection, and -for judges-will become too
zealous in trying, through the interpretative process, to give
the whole code a somewhat more symmetrical impact by ref
erence to the substance of transactions than the legislatively
inspired language of the code 's diverse parts deserve, usually
to the advantage of the tax administration.
It is one thing to contend, as do these critics, that pro
fessionals on a specialized tribunal, if not otherwise restrained,
ultimately would tend to go too jar in this particular direction.
It is quite another to acknowledge that these professionals
would have the opportunity, in contrast to those on courts of
general jurisdiction, to develop a more complete understanding
and a deeper "concern" for the total implications of the tax
code.
In consequence, profes sionals on specialized tribunals,
as a group but not ne cessarily so in any single instance ,
7 See Sutherland, " New Roads to the Settlement of Tax Contro
versie s : A Critical Comment, " 7 Law ; & Contemp . Frob . 359 (1940) ;
Angell, " Procedural Reform in the Judicial Review of Controversies
Under the Internal Revenue Statutes : An Answer to a Proposal, 11 34
Ill . L. Rev. 151 (1939); Prettyman, 1 1 A Comment on the Traynor Plan
for Revision of Federal Tax Procedures ," 27 Ceo . L .,J. 1038 (1939).
That the ultimate obj ective of the Hoover Commission Report was to
prevent this, see Guy , "An Administrative Labor Court: Some Ob
servations of the Hoover Commission Report," 24 Ceo. Wash. L . Rev .
Also in general, see Rifkind, 11 A Special Court for
6 5 6 , 666 (1956).
Patent Litigation: The Danger of a Specialized Judiciary , 1 1 37 A B. A. J.
425 (1951).
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should be more inclined than judges on the other type of tr i
bunal to interpret the diverse substantive provisions of the
code to achieve results responsive -from a policy standpoint
to the multiple but often competing purposes of the whole code
and, to that end, be more inclined to consider the substance
of transactions, not just their mere legal form.
These modest projections do not indicate that profess ionals
on specialized tribunals are likely to go too far, or conversely
not far enough, in this direction. They indicate only a mere
"Probability, " not otherwise measurable on any count, that as
between the two types of tribunals, specialized types at least
will tend to go somewhat further in that direction. As so de 
fined, this "probability" should be viewed by a legislature as
one of the positive factor s supporting assignment of some sig
nificant tax role to a profess ionally staffed specialized trial
tribunal .
Relevant to the positive quality of this one factor is the
awesome function of a tax code. These codes, alone among
all p ublic laws, must respond, one way or another, to almost
the whole factual terrain covered by the entire private law.
Given this all encompassing quality and the inherent limitations
of the legislative process, a legislature's own substantive ef
forts all too often will fall far short of achieving equity in a
timely fashion if the interpretative machinery, because lacking
in tax expertise, does not have the capacity, in individual
cases, to take account of the multiple but often competing pur
poses of the whole tax code and, in consequence, gives scant
attention to the substance of transactions . Avoidance of this
latter consequence should be of real concern to the legislature
itself, for taxation is peculiarly and essentially a legislative
function. Unfortunately, however, apart from careful use of
substantive language, there is only one practical way in which
a legislature can attack that consequence, namely, by assign
ing s ome significant role to a professionally staffed special
tr ibunal.
A further alternative does exist but only in theory . The
legislature could try to complement its substantive language by
indicating, as has been done in legislation much more limited
in thrust, S its own expectations regarding the standards of ju
dicial construction to be applied.
But it would be extre mely
BE. g., New York, Alternative County Government Law , § 7 00, and
Private Housing Finance Law, § 600.
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unwise to undertake such a de lineation of standards in the
setting of a comprehensive tax code. 9
Such a code contains
No one standard of
countless competing substantive ideas .
construction could suffice. To help sharpen understanding re 
garding the relative vitalities of each s ingle competing idea,
the legislature would have to indicate the particular standard
The resulting product
to be applied in each single instance .
would be appallingly cumbersome .
Further, the legislature 's
human inability t o anticipate the shape of countless factual
situations means, to this extent, that however carefully it
sought, by enacting standards of construction, to clar ify the
relative vitality of its competing tax ideas, it actually would
be trying to respond to the unknown. Finally, s ince the weight
which the legislature might want to attach to substance will
vary depending upon the competing tax ideas in issue, the im
precision of the type of language associated with standards of
construction suggests that appr opriate substantive language ac
tually could define the legislaturevs intention more precisely,
though not so precisely as to eliminate the need for technically
competent, concerned, and efficient interpretative machinery .
Whether or not the countries covered by this study actually
looked upon the above discussed "probability" as a positive
factor, each one in fact has chosen, at least at the trial level,
to make some use of the potentially greater competence, con
cern, and efficiency of a specialized or semi- spe cialized tr i
b unal, composed entirely or predominantly of persons having
s ome type of profe ssional training or experience. Britain has
its Special Commissioners, 1 0 Germany its fiscal courts, ll and
the United States its T ax Court. 12 Belgium 1 3 and the Nether
lands 14 differ only slightly; they use specialized chambers in
their regular courts of appeal as trial forums . And France
9 As to the utility of canons of construction generally , cf. Frank
furter , "Some Reflections on the Reading of Statutes," 47 Colum . L . Rev.
527 , 544 (1947 ) with Jackson, " The Memory of Statutes : What Congress
Says or What the Court Says," 34 A.B. A. J . 535 (1948).
1 0 See Chap. XX, § 4.2b infra .
11 See Chap. XVI, § 4.2 infra .
12 I.R.C., §§ 7441-87.
Of the three different types of trial forums
used by the United States , a second-the Court of Claims-should be
put in the semi-specialized category.
About one-third of its docket
concerns federal tax cases.
See Kipps , " A Unique National Court:
The United States Court of Claim s ," 53 A. B. A J. 1025, 1 026 (1 967 ).
1 3 see Chap. VIII, § 4.2 infra .
14 See Chap. XXIV, § 4.2 infra .
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assigns to special administrative tribunals three types of ac 
tions to which the government is a party; included are fiscal
cases . 15
Relevant also to the perspectives of these tribunals are
differences in the backgrounds of their more or less permanent
personnel . In contrast to Belgium, Germany, and the United
State s, not all of Britain's eight Special Commissioners pos 
sess legal training. 16 The latter are drawn in roughly equal
proportions from practising barristers and from non-legally
trained but senior Inland Revenue officials who on appointment
sever their connections with the administration. 17 As to this
matter of prior association with the tax administration, both
the Netherlands and the United States tend to maintain a some
what similar balance on their specialized tribunals.
About
half the sixteen legally trained persons on the U . S. Tax Court
usually will have had some prior connection with the tax ad 
ministration's legal staff, oftentimes in addition to outside ex
perience as a practitioner . In the Netherlands, of the three
judges who serve each of the specialized tax chambers, typi
cally one previously served as a tax inspector, another first
gained tax expertise on the outside, and the third served as a
No such
jur ist on a yet lower nonspecialized tribunal. 18
balance exists, however, in Germany or France . These two
illustrate the competing extreme s .
All permanent German
appointees, though legally trained, are drawn from the various
state finance ministries from which they too sever their con
nection. 19 French administrative tribunals, on the other hand,
include no counseillors who possessed tax expertise at the
time of appointment. The great majority, however, will have
received legal training. This follows because most appoint
ments are made from graduates of the National School of Ad
ministration, and only a relatively small minority of these did
not obtain a law degree before being admitted to that school.
Moreover, while nongraduates of that s chool who are appointed
to the administrative tribunals must have a law degree, in the
intere�t of impartiality and independence these are drawn

15 See Chap. XII, § 4. 1 infra .
1 6 That the Netherlands ' departure from this requirement is temporary , see Chap. XXIV, § 4.2 infra .
17 See note 10 supra .
18 See note 14 supra .
19 See note 6 supra .
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from the Ministrie s of Inter ior or Justice, not from the tax
administration. 20
4 . 3 Trial tribunals :

Other factors relevant to the goals
The potentially greater technical competence, concern, and
efficiency of specialized tribunals are not the only considera
tions to which a nation properly might accord weight in decid
ing whether, how, or the degree to which it will utilize such
tribunals.
Involved also is the matter of convenience and factors
which compete with it. A practical dilemma may ar ise . If
such a tribunal is available to the more complex and larger
cases, where geographical convenience is a relatively minor
problem, equitably speaking it should be equally available in
fact to the host of smaller cases certain to arise, where geo
graphical convenience is a major problem. However, such a
wholesale requirement of c onvenience, with the consequent ex
pense and drain on a nation's reservoir of able professionals,
may present insur mountable difficulties to some countr ie s,
particularly those now developing.
A professionally staffed
specialized trial tribunal, nevertheless, is relevant to the needs
of a small case -though admittedly the peculiar nature of such
a tribunal 's contribution in this circumstance does differ from
that associated with complex case s . In the setting of a s mall
case, the tribunal itself should assume the duty of assuring a
fair deal for the taxpayer . In all cases, the government itself
will be represented by a person expert in tax affairs . In a
small case, however, the taxpayer simply cannot afford that
type of representation.
The consequent unreliability of the
adversary system to promote justice in this circumstance re 
quires that the tr ibunal be sufficiently expert to assist the
taxpayer in presenting his case effectively and efficiently. 21
For a government not to accommodate this need is peculiarly
unbecoming in tax cases, for the government itself always is
a party and, as before noted, typically is well represented. To
grant small taxpayers access t o such a tr ibunal will have little
practical meaning, however, if they are required to travel a
substantial distance to have their cases heard. In the absence
2 0 See Chap. XII, § 4.2 n. 6 infra .
21 This consideration, while relevant here and actually responsible
for introduction of a bill in the U. S. Senate to establish a Small Tax
Division within the u.s. Tax C ourt, relates primarily to practices and
procedures and is, therefore, dealt with more fully in § 4 . 9 infra .
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of geographical convenience, the s mall taxpayer, previously
having taken time away from his job to process the case
through the administrative stage, may find it is against his
economic self-interest to spend additional time on the road.
The expense and drain in providing genuinely convenient
access to a specialized tribunal will be multiplied further if,
pursuant to the otherwise justified belief that a deliberative
body provides the best means of reaching decisions of proper
quality, a given country also prefers to use more than one
judge in each case be it large or small.
Of concern also is the type of person who should be em
powered to find the facts and the related question of whether
the deliberative process should be extended to this function.
Some believe, relevant to this, that there is an important dif
ference between a full-time tax -case jurist and a judge who
sits on a court of general jur isdiction where tax cases con
stitute only a small part of the docket.
The full-time tax
jurist, so the argument goes, is more likely, because he will
more frequently encounter somewhat similar fact patterns, to
develop preconceptions about these and, in consequence, more
frequently will prejudge the facts of a particular case . 22 Some
also argue that even judges on courts of general jur isdiction
tend, on hearing case after case, year after year, to become
somewhat bored and thus less attentive than persons who hear
only a few cases and for whom each such case is an interest
ing new venture .
These two suppositions argue for ad hoc
infusion of ordinary laymen into the fact finding process. 2 3
This position gains further support if the comparison i s be 
tween a panel of lay fact finders and a single judge who alone
would decide questions b oth of fact and law. The panel ar 
r angement itself creates the additional prospect, at least as to
the fact finding process, that preconceptions of one man will
tend to be neutralized through the inter change arising from the
panel's deliberative proces s . 24 Further, a panel of laymen, if
at all representative of the community, may be more sensitive
than any judge or panel of judges to the community 's sense of
what is reasonable, 25 and factual controversies in tax cases
as in other case s - often turn on just that . Further, from any
2 2 See Joiner , Civil Justice and the Jury 66 (1962).
23 An empirically based analysis o f the American jury appears in
Kalven & 2eisel, The American Jury (1966).
24 See Joiner, op . cit . supra note 22 , at 66.
25 See id. at 65.
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s uch division of power between judges and laymen eme rge s a
system of checks and balances which alone may inspire tax
payer confidence in the fairnes s of the system. 26
Finally, a given legislature, though impressed by the po
tentially greater technical competence and concern of a spe 
cialized tribunal, may fear, as do the previously mentioned
cr itics, that such a tribunal, absent some checkrein, might be 
come too far removed from the general law and indulge "too
much" in what s ome call judicial legislation. And this fear of
the unknown may lead that legislature to cast about for suitable
restraints, to be applied at either the trial or appellate levels
or at both.
E ach of the countries dealt with here, while making some
use of a specialized or semi-specialized trial tribunal staffed
entirely or predominantly with persons of profe ssional training
or experience, has responded also, though in diverse ways and
degrees, to most of the additional considerations recited above .
Presumably to assure convenient access with a minimum
of taxpayer travel, four of the Six (Belgium, France, Ger many,
and the Netherlands) have decentralized their specialized trial
tribunals . 27 The Netherlands located these courts in five dif
ferent cities, Belgium in three, France in twenty-four, and
Germany in fifteen. 2 8 E ach court in the Netherlands, on the
average, accommodates 2, 570 square miles which, if the court
were located in the center of that hypothetical square , would
place it only twenty- six miles from taxpayers residing in the
remote corners of the squar e .
The comparable number of
miles in Belgium would be forty-five, in Germany fifty- seven,
and in France s ixty-seven. In contrast to this decentralized
approach, Special Commissioners in Great Britain 29 and judges
who sit on the U. S . Tax Court are centrally located, but miti
gate the taxpayer 's travel burden by r iding circuit. The U . S .
court has the more serious problem, for the territory it must
26 See id. at 64 and 67 ; Angell , op . cit. supra note 7 , at 154 . For
conflicting views regarding the use of the j ury system in tax cases ,
compare Walston, " The Use o f Juries in Federal Civil Income Tax
cases , "
39 Taxes 144 (1961 ) with Glaser, " Taxation-Is the Tax
payer Neglecting the Jury ?"
In
28 U. Cine . L . Rev . 3 52 (1959).
" Jurisdictional Problems in Federal Tax
general, see Ferguson,
Controversie s ," 48 Ia . L . Rev . 312 ( 1963 ) .
27 For consideration o f convenience a s affected by procedural re
quirements and use of counsel , see §§ 4 . 9 and 4. 10 infra .
28 See § 4. 2 , Chaps. XXIV, VIII, XII, and XVI infra .
29 See Chap. XX, § 4 . 2b infra .
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cover is fifteen times as great as the entire territory of the
largest of the Western European countrie s . Further, because
it holds hearings in only fifty cities, 30 geographically speak
ing it is a substantially less convenient forum than any of its
European counterparts . 31
The United States taxpayer, however, is not limited to the
T ax Court. Two other alternative types of trial forum are pro
vided, one of which is highly accessible. In fact, this country,
compared to the other five, offers taxpayers the widest choice
of forums from among the most varied types of trial tribunal s .
Their differences g o beyond ordinary procedures 3 2 to include
important structural differences which affect much more than
mere convenience of access. These structural differences run
the gamut, for they evidence extreme forms of both spe cializa
tion and reliance on the deliberative process.
The T ax Court is the most specialized of these tribunals;
there typically one judge alone decides questions both of fact
and law. However, about one -third of the officially published
decisions, because they involve pe culiarly important or mar 
ginal questions of law, are subjected to the deliberative process
through internal review b y the whole court. But this practice
is triggered internally , usually on order of the Chief Judge, 33
not upon request by the taxpayer .
A geographically more convenient hearing is available to
the U . S. taxpayer if he elects to utilize a regular federal dis 
trict c ourt of general jurisdiction 34 where his case will be
tried before a single nonspecialized legally trained judge .
These courts are spread across the country and sit in over
three hundred and eighty cities, seven times the number visited
30 See Appendix to Tax Court Rules , implementing the broad direc
tive in I.R.C. § 7446.
31 The figure for this court, comparable to those cited above re
garding other countrie s , is 192 miles.
32 As to these , see Ferguson, op . cit . supra note 26, and Brown &
Whitmire, " Forum Reform: Tax Litigation," 3 5 U. Cine . L . R e v . 644
(1966 ). Also see § 4. 10 infra .
33 Pursuant to I.R.C, § 7 460 (b). Internal practices of this court are
considered in articles by three of its judges. See Kern , " The Process
of Decision in the United States Tax Court," 8 N. Y. U. lns t . on Fed. Tax .
1013 (1950); Murdock, " What Has the Tax Court o f the United States
Been Doing?"
31 A. B.A. J. 297 (1945); Raum, " Tax Court Litiga
tion, " 1957 So. Calif. Tax lnst . 631.
34 2 8 U.S.C. §§ 1 346, 1491, and I.R.C. § 7402 (a). For a summary of all
the features peculiar to these courts , see Brown & Whitmire, op . cit.
supra note 3 2 ; Ferguson , op . cit. supra note 26.
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by the Tax Court. 3 5 Peculiar to this election is the comple 
mentary right of e ither party to have the facts found by a
deliberative body, a jury of laymen impanelled on an ad hoc
basis for this purpose . To invoke the jurisdiction of a district
court, however, the taxpayer suffers an encumbrance -often
times at very great inconvenience-not encountered in litigation
before the Tax Court. 36 He must pay the asserted deficiency
in advance, for a tax can be challenged in a district court only
through a suit for refund. 37
By invoking a yet third alternative, which again is avail
able only if payment is made in advance, a U. S. taxpayer can
be sure that questions of law also will be decided by a de 
liberative body-the multijudge Court of Claims. 38 This is a
semi-specialized tr ibunal. Despite the sweep of its j urisdic
tion-covering any claim running against the United States ex
cept those founded on tort-it has developed considerable tax
expertise if only because a significant part of its docket (34
percent in one recent year) concerns federal tax questions. 39
One of fifteen legally trained, circuit-riding commissioners 40
will make preliminary findings of fact and submit recommen
dations regarding the legal questions .
The actual decision,
however, will be rendered by legally trained judges of whom
there are seven, concurrence by four being required in cases
where the court sits en bane, though recent legislation permits
it to sit in divisions composed of two or three j udges . 41
35 Register, Department of Justice and the Courts of the United
States 2 1-111 (1966).
36 The latter court acquires j urisdiction after a deficiency has been
proposed, but prior to assessment, provided the taxpayer files a peti
tion with the court within 90 days after receiving a formal notice of de
ficiency.
I.R. C. §§ 6212 and 6213.
In general, therefore, it has no
jurisdiction over refund suits.
37 Flora v. U.S., 357 U.S. 63 (1958 ) , aff'd on reh . , 362 U.S, 145
(1960).
38 2 8 U.S. C. § 1491.
For a survey of features peculiar to this
court, see Kipps , op . cit . supra note 12 ; Miller , "Tax Litigation in
Ferguson, op . cit.
the Court of Claims ," 55 Ceo. L .J . 454 (1966) ;
supra note 26; Pavenstedt, " The United States Court of Claims as a
Forum for Tax Cases," 15 Tax L , Rev . 1 201 (1959, 1 960).
39 Kipp s , op . cit. supra note 12 , at n. 10.
40 Even so, the bar in Washington, D.C., where the judges sit, tends
to dominate litigation before this court. See Pavenstedt, op . cit , supra
note 38 , at 12.
41 2 8 U. S. C. § 175(d) and (e). Many practitioners before that court
are urging it to continue to sit en bane. Kipps, op . cit. supra note 1 2 ,
at 1025 n . 5 ,
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That the specialized Tax Court's jurisdiction is shared
both with the semi-specialized multijudge Court of Claims,
and with the regular nonspecialized single -judge district courts
where a deliberative body of laymen may be invoked to find
the facts, inevitably gives rise to forum shopping. This prac 
tice is further stimulated by other differences in their ordi
nary procedures 42 and also by the subsequently discussed ab 
sence, for all practical purposes, of a common or centralized
court of appeal. 43 And from this forum-shopping opportunity,
certain unfortunate effects, examined later in § 4.6, admittedly
do follow. As noted there, however, it is the absence of a
common court of appeal, not the opportunity to choose from
among different types of trial tribunals, that is the pivotal de 
fect. No one trial judge or jury (or set of such) can hear
every cas e . Therefore, except for the difficulty noted at the
appellate level, spreading litigation through these different
types of trial tribunals, instead of forcing resort to a common
type, has great merit. By offering Americans a choice (sub
ject to the unfortunate previously noted encumbrance regarding
prior payment) from among all of what many deem to be really
meaningful alternatives, this structure has the advantage of
building confidence in the system. Further, this trial-level
structure enables the tax system itself to benefit from the po
tentially greater technical competence, concern, and efficiency
of a specialized tribunal, while incorporating also what some
view to be the first of two worthwhile restraints 44 on that
tribunal of specialists . At least the proponents of this view
argue that the Tax Court's own awareness of the right of tax
payers to choose other forums tends to place a subtle and
meaningful, though quite unmeasurable, restraint on that tri
Whether this be an actual restraint or simply a
bunal. 45
42 As to these , see Ferguson, op . cit. supra note 26, and Brown &
Whitmire, op . cit . supra note 32. Also see § 4. 10 infra .
43 See § 4. 6 infra .
44 The second is at the appellate level and relates to the fact that
the j udges there are generalists. See § 4. 5 infra .
45 See Sutherland, op . cit . supra note 7 , at 360. For a conflicting
view, to the effect that only specialized tribunals should be used at the
trial level , the one restraint being that "judges of general outlook "
should sit on appeal, see Miller, " Can Tax Appeals Be Centralized?"
23 Taxes 303, 306 (1945). To the effect that both should be spe
cialized, see Traynor, " Administrative and Judicial Procedure for
Federal Income , Estate , and Gift Taxes - A Criticism and a Proposal, "
38 Colum . L . Rev . 1393 (193 8 ). To the effect that the present choice
of forum should be left intact at the trial level, with appeals from all
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belief of taxpayers, the fact is-given this structure with its
alternative choices-a large proportion of litigants do choose
the specialized tribunal. It decides over one and a half times
as many substantive tax cases as all the other trial tribunals
combined. 46 This might suggest that taxpayers have a rela
tively high degree of confidence in that one tribunal. Their
choice, of it, however, may be due in part to their opportunity,
peculiar to that one court, to litigate before paying the amount
in contest. And to this must be added the fact that taxpayers
now know also, should they lose, that they can appeal as a
matter of right to nonspecialized appellate courts . 47
Both of these latter considerations, however, are presently
under attack. An important group of American practitioners
believe it is unfair to confine the litigate -first-pay -later privi
lege to those taxpayers willing to submit their cases to this
specialized body . This group favors extending the same privi
lege to those taxpayers who prefer to try their cases before
generalists who sit on the federal district courts. 48 Yet
(footnote continued)
three to go to a specialized Court of Tax Appeals, see Griswold, " The
Need for a Court of Tax Appeal s , "
57 Harv . L . Rev . 1153 (1944).
Each of these writers is aware that a decision as to whether the appellate
function should be centralized in a specialized court, or left to judges
with a "generalist' s outlook ," involves much more than the question
of whether the latter is needed as a restraint on lower specialized trial
tribunals. As observed in the discussion of appellate tribunals in § 4.6
infra, central to the issue is the problem of obtaining reliable interpre
tative guidelines having uniform significance acro s s the nation.
In
general , see Ferguson, op . cit. supra note 26.
46 In fiscal 1966, for example , the Tax Court decided 726 cases on
the merits , the district courts 448 , and the Court of Claims 58. See
Commissioner of Internal Revenue , Annual Report 1966, 134 (Table 17 B)
and 135 (Table 20 n. 1).
47 In the same year in which the Tax Court decided 726 cases on the
merits, of which the government won outright or in part a substantial
majority , taxpayers alone filed appeals in 257 and were j oined by the
government in appealing another 34 cases, a total of 2 9 1. The govern 
ment alone initiated only 41 appeals.
However, of all the tax cases
originating with the Tax Court and finally decided on appeal in that year
(total , 2 50 ) , taxpayers prevailed entirely or in part in only 47 , or in
18 . 8%. See Commissioner of Internal Revenue , op . cit. supra note 46 ,
at 44 , 134 (Table 17B) , and 135 ( Tables 19 and 2 1).
48 Proposal of the Committee on Court Procedure, Taxation Section ,
American Bar Association.
See Program and Committee Reports ,
Twenty- Third Annual Meeting, Taxation Section, A . B . A . , at 55 (1962) .
For competing views , see articles by Miller and by Traynor, op . cit.
supra note 45.
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others have proposed that appellate j urisdiction be shifted from
courts having general jurisdiction to a specialized court of tax
appeals, 49 a matter dealt with more fully in §§ 4 . 5 and 4 . 6
infra. B e that as it may, given the large number of American
taxpayers, the aggregate number of substantive tax cases ac
tually decided by all three types of trial tribunals is rela
tively-and in absolute terms is among-the s mallest of the
six countrie s . In n o recent year has the total reached 1, 3 00
case s . 5 0
Britain's volume of decided cases at the trial level is at
the other extreme, on the high side-with the caseload being
from 8, 000 to 9, 000 a year . 5 1 It is, however, the only other
country among the Six which provides even a limited choice of
forum. Given the heavy caseload, not surprisingly most de 
cided cases involve relatively small amounts and concern
To provide
Britain's standard income tax, not its surtax.
convenient access for this large volume of small cases, Britain
maintains 7 00 different geographically dispersed sets of General
Commissioners . 5 2 This far exceeds, of course, the number
of tribunals maintained by any one of the other five countries .
Necessarily it involves a substantial sacrifice in professional
quality. Indeed, two unpaid laymen, domiciled in the local
finance district in which the taxpayer lives, constitute a de
liberative quorum for any given case, though frequently more
than two sit and a paid clerk-often legally trained-is always
there to assist. 5 3 Given their background, they obviously are
not well equipped to resolve questions of law,5 4 as occasionally
they must. However, the great preponderence of these small
cases actually turn on questions of fact and to this extent the
use of such personnel is as commendable, or at least can be
as easily defended, as the American jury .
For the typically larger and more complex surtax cases,
the British Parliament created the earlier mentioned circuit49 See articles by Traynor and Griswold , op . cit. supra note 2 6 .
5 0 For example , s e e text accompanying note 1 2 1 infra .
5 1 Excluding so-called "delay " cases.
See Chap. XX §§ 4.3a and
4.3b.
5 2 For a full description of these tribunals, see Chap. XX §§ 4 . 1 ,
4.2a-d, and 4.3a.
5 3 see id. , § 4.2a.
5 4 The writer' s belief that every practice has its exceptions was
borne out here when he learned by mere happenstance that one of the
world' s great lawyer s , Professor Otto Kahn- Freund, serves as a lay
Commissioner for the district which includes Oxford University.
,

,
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riding, professionally trained or experienced Special Commis 
s ioners . 55 While these Special Commissioners alone exercise
exclusive j urisdiction over surtax cases, 56 a quorum of two
again being a minimum for each case, 57 this is not their sole
responsibility. They share with the lay General Commissioners
concurrent jurisdiction over a fairly wide range of income tax
questions. 58 In this respect, the British taxpayer enjoys a
privilege s imilar to that of an American: he may elect be 
tween alternative types of trial tribunals. 59
This r ight in
Britain to choose between generalists and specialists is not
burdened, however, as it is in the United States, by any en
cumbrance : in neither case need the Br itish taxpayer pay the
disputed amount in advance of the tribunal's determination. 60
Also in contrast to U .S . practice, far more cases ar e taken to
the generalists . than to the specialists . Out of the total large
volume of tax cases decided annually by British trial tribunals,
8, 000 to 9, 000, the Special Commissioners decide less than
1, 000. 61
Presumably, therefore, taxpayer willingness to resort to
the General Commissioners has not been affected adversely by
the fact that every such election alerts at least two ordinary
locally domiciled citizens to that taxpayer 's financial affairs .
The community at large i s not alerted, however; rules pro
hibiting administrative disclosure of a taxpayer 's financial
affairs extend both to the General and Special Commissioners. 62
It is otherwise in the United States : the findings of fact and
decisions of all its trial tribunals are published .
Germany 's experience with disclosure of private financial
affairs, even to a small group of local private citizens, appears
to differ from Britain's. Until recently, a German taxpayer
had an election somewhat s imilar to that existing in Britain.
As he now can, he could have his protest l.eard first by local
assessing officials 63 and, if dissatisfied, could appeal de novo
55 For a full description, see id ., §§ 4. 1 , 4.2b, and 4. 3b.
56 See id ., § 4.1 infra .
57 See id., § 4.2b infra .
58 see id., § 4. 1.
59 For a description of two other types of trial tribunals (Board of
Referees and the 1960 Act Tribunal) , the jurisdiction of which is very
narrow, see id ., §§ 4.2c , 4.2d, 4.3c, and 4.3d infra .
60 see id ., §§ 4.3a and 4. 3b.
61 Excluding delay cases. See id., § 4 .3b infra ,
62 See id ., §§ 4. 3a and 4. 3b infra .
63 See Chap. XV, § 3 . 4a infra .
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to one of the specialized fiscal courts. 64 Alternatively, in
stead of having the protest heard by a local assessing official,
he could have had the dispute referred to a tax committee
composed predominantly of private citizens drawn from the
local finance office 's district. While the local assessor served
as chairman, the presence of at least two private citizens was
required to constitute a quorum, and all members voted on
questions both of fact and law. 65 Should the taxpayer have
been dissatisfied with the result reached by the tax committee,
he still could have appealed de novo to the appropriate fiscal
court. 66
Proportionately, only about one percent of those German
taxpayers who filed protests elected to have their disputes
heard first by the appropriate lay committee ; 67 the remainder
chose local assessing officials . Apparently it was not enough,
in the eyes of German taxpayers, that the rule of secrecy at
the administrative level extended, like the British rule, to
these lay bodie s . 68 And because j urisdiction of the latter was
invoked by so few taxpayers, Germany recently ceased using
Lay
these committees in the conflict resolution process. 69
citizens nevertheless, do continue to play a role, albeit re 
duced, in resolving tax conflicts.
Laymen involved now, however, typically are less likely
to reside close to the taxpayer . They are drawn from a pre 
viously selected panel to sit on the fifteen fiscal courts, al
though no one citizen will sit for more than twelve days in any
given year . 70 In contrast to the U.S. jury, these laymen help
decide questions of law as well as of fact, constituting two of
a deliberative quorum of five, the other three being legally
trained with specialized experience -having been appointed from
the state 's finance ministry from which they then severed con
nection. 71
As before noted, these fiscal courts are spread
geographically, being divided among and maintained by the in
dividual German states . Because of different case-load levels,
64 see Chap. XVI, §§ 4.2 and 4. 3 infra .
65 see Chap. XV, § 3.4a n. 23 infra .
66 See ibid.
67 See id ., § 3.4a infra .
68 see ibid.
69 See id., § 3.4a n. 24.
70 For a full description of these courts, see Chap. XVI,

§§ 4.2 and
4.3 infra .
71 Until recently, the ratio was reversed, with lay members making
up a majority. See Chap. XVI, § 4.2 n. 6 infra .
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the courts themselves range in size. Each has two to eight
Senates, the respective jurisdictions of which are fixed by vari
ous criteria, including geography as well as types or subjects
of tax. These courts decide a volume of income cases far ex
ceeding their counterparts in the United States, the number
being almost equal to the total decided in Britain. Their yearly
work-load of 2 0, 000 tax . disputes of all types includes from
6, 000 to 8, 000 involving individual and corporate income tax
matters . 72
Belgium, France, and the Netherlands are similar to Ger 
many i n one respect: in the litigation stage, the taxpayer is
not given a choice between different types of tribunals. These
three countries differ from Germany , however, and also from
Britain and the United States, in that at this stage ordinary
lay citizens have no participation whatsoever in the decision
making process. Each assigns exclusive trial jurisdiction to
a specialized or semi-specialized tribunal composed of persons
possessing some type of professional training or experience.
While these j udges ordinarily are generalists at the time of
appointment, they develop tax expertise in the course of their
work. In two of these three countries (Belgium and France),
ordinary laymen may be allocated a limited responsibility dur 
ing the earlier administrative stage . 73 Midpoint in that stage,
i.e . , before a dispute is taken by the taxpayer to the tax ad
ministration's own regional e chelon, the dispute could be re 
ferred to an outside body staffed primarily with laymen. 74 But
e ven here, those panels act in an advisory capacity alone , with
the further limitation that, like the American j ury and unlike
Britain's General Commissioners, they decide only questions
of fact and never questions of law. As before noted, once the
litigation stage is reached, both Belgium and the Netherlands
rely on specialized tax chambers in their regular courts of
Belgium has three
appeal to perform the trial function. 75
such geographically dispersed courts, each having either one,
two, or three tax chambers composed respectively of three
legally trained judges who deliberate in each case . While they
decide, in aggregate, far fewer income tax cases than do their
counterparts in E ngland or Ger many, they do render almost
72 See id .. § 4.3.
7 3 For a full description of their role , see Chap. VII, § 3.2a infra
and Chap. XII, §§ 3.3 and 3.4a infra .
74 see Chap. VII, § 3.2a infra, and Chap. XI, §§ 3. 3 and 3.4a infra .
75 For a full description, see § 4.2 in Chaps. VIII and XXIV infra .
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as many income tax decisions ( 1107 in one recent year) 76 as
do all of the federal trial tribunals in the United States, the
population of which is 1 8 times as large . In the Netherlands,
aggregating income, profits and wage tax cases, a roughly
comparable total number of trial decisions 77 is handed down
by the special tax chambers included in each of its five geo
graphically dispersed courts of appeal, two of which have two
such chambers . In contrast to Belgium, however, the maj ority
of all cases in the Netherlands are heard by a single judge,
though ordinarily each chamber will honor a request that all
three members sit on a given case . 7 8 Franceis twenty-four
geographically dispersed administrative tribunals, of which two
have been sectionalized, bear a much heavier tax caseload.
Each of these tribunals or sections is composed of five mem
bers, with three s itting as a deliberative body in each 'case . 79
In one recent year, they decided an overall total of 4, 5 7 8 in
come tax cases. S O
4 .4 Appellate tribunals:

The right and scope of review

The multiplicity of trial tribunals in each of these coun
tries requires some unifying means to correct their error s .
The aim should b e t o provide an impartial 81 review body which
will limit itself to those corrective efforts it can carry out
effectively and efficiently, through high quality decisions likely
to pr oduce fairly durable interpretations . However, if these
76 See Chap. VIII, § 4. 3 infra .
77 Approximately 70 % of the 1900

tax decisions in one recent year
fell in these categories. See Chap. XXIV, § 4.3 infra .
78 See id., § 4.2 infra .
79 See Chap. XII, § 4.2 infra .
80 See id ., § 4.3 infra .
81 Impartiality in this area requires , just as it did in the case of
trial tribunals, that the tax administration be denied a voice in the
appointment or tenure of the judges.
Given the existence of so many
other alternative methods of selection, this criterion-as a formal
matter-could be satisfied easily by any country. However, the continu
ing task of conforming actual practice to this standard no doubt is less
difficult in countries where the app ellate tribunals are courts of general
jurisdiction , as in the United States , than in countries where the tribunal
specializes solely in tax appeals , as in Germany. Indeed there, even as
a formal matter , the judges are elected by a twenty-three member
committee composed of the Federal Finance Minister, the eleven State
Finance Ministers, and eleven persons named by the Bundestag. While
the Federal Finance Minister has no vote , he does exercise a veto
power.
One redeeming feature is that judges thus elected are then
appointed for life, by the President.
See Chap. XVI, § 4.4 infra .
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latter purposes do not coincide perfectly with a given country 's
practice in non-tax cases, such fact will make their implemen
tation in tax cases more difficult and well-nigh impossible if
the country 's regular appellate structure is used .
To give aggrieved parties an absolute right to appeal is
the only effective, feasible, and efficient method of ferreting
out errors at the trial level. Laying aside subsequently con
sidered limitations relating to the scope of review, this right
is accorded taxpayers with respect to decisions of au 82 but
one of the previously discussed trial tribunals, specifically
the U . S . Court of Claims . Its decisions are reviewable by
the Supreme Court, but only upon the latter 's seldom-granted
leave . 8 3 And over the last twenty years, leave actually was
obtained in less than twenty cases. 84 Indeed, during, the most
recent five -and-one -half years of that period, it was allowed
in only three of the approximately two hundred tax cases de 
cided by the Court of Claims. 85
This one apparent exception to the otherwise prevailing
practice of granting review as a matter of right is less real,
however, than it appears . In part, this is because, when a
U . S. taxpayer decides to invoke the jurisdiction of the Court
of Claims, he elects, voluntarily, not to have his case tried by
either of two other trial forums (the Tax Court or a regular
federal district court) from which there would have been an
absolute right to appeal. Of even more significance, the Court
of Claims itself actually has the dual characteristics of both
a trial and a review tribunal. 86 As previously noted, legally
trained trial commissioners make preliminary findings of fact
and submit recommendations regarding questions of law. E ither
party may file exceptions thereto, and these always are r e 
viewed internally by a panel of the court's legally trained
In practice, this panel is larger, and in theory,
judges . 87
82 See §§ 4.4 and 4.5 of Chaps . VIII, XII, XVI, XX , and XXIV.
8 3 An official but general statement regarding appropriate grounds
appears in Supreme Court Rule 19.
84 See Miller, op . cit. supra note 3 8, at 458.
85 Brown and Whitmire, op . cit . supra note 32 , at 652.
86 See Kipps , op . cit. supra note 12.
87 Since the judges on the Court of Claims also review the deter

mination of a commissioner even in cases where neither party filed
an exception, in practice, reviews there are automatic . See Miller,
op . cit. supra note 3 8 , at 461.
This contrasts sharply with the theo
retically more efficient procedure applied to federal district courts
where review by an appellate body is limited to appeals filed by a party
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never less, 88 than regular appellate tribunal panels to which
appeals would lie from the other two trial forums . 89
And
many practitioners choose the Court of Claims precisely be 
cause they can telescope the whole conflict into one proceeding
and still be assured that the legal issue will be dealt with by
a legally trained deliberative body, 90 rather than by a single
judge who typically would render the trial decision in cases
filed with the T ax Court or a federal district court.
Both efficiency and quality of the total conflict-resolution
effort will be enhanced if a reviewing body restricts its cor 
rective efforts to those it can carry out effectively . Assuming
that body is properly constituted, this limitation would permit
it to substitute freely its judgment for that of the trial tribunal
(footnote continued)
who feels aggrieved. The difference in this instance , however, is largely
theoretical; little real waste actually ensues from the automatic review
by the j udges of the Court of Claims. The fact is that exceptions to
their trial commissioners' determinations are filed in the great pre
ponderence of cases , the proportion in 1966 being 8 2 . 5 % of the decided
cases. Moreover the j udges of that court undoubtedly devote much more
energy per case to cases where an exception has been filed than to the
others. In the latter , the court typically hands down a short per curiam
decision adopting the Commissioner's determination, explaining that it
does so because 11it agrees with the trial commissioner' s findings,
opinion , and recommended conclusion of law, as hereinafter set forth."
For example, see Dodge v. U . S . , 362 F.2d 810 (Ct. Cl. 1966). No doubt
also , taxpayers who invoke this court' s jurisdiction realistically antici
pate at the outset that the side adversely affected by a trial commis
sioner' s determination probably will file exceptions thereto, if only
because the average amount involved in cases which are filed with this
court involves a far larger sum than the average in cases filed with the
other two trial forums.
See Kipps , op . cit . supra note 12 , at 1026.
As noted elsewhere, because the third trial forum (Tax Court) is
a multijudge court but employs only a single judge to hear a case, it
too has developed an internal review procedure.
In contrast to the
Court of Claims , however , not every case is subj ected to an internal
review. Prior to release of a decision, the Chief Judge is empowered
to refer it to the whole court. And for thirty days after release, any
j udge on the Tax Court can request such a referral. See Kern, op. cit.,
Murdock, op . cit ., and Raum, op . cit. supra note 33. Typically, about
one-third of the decisions are reviewed.
88 That the court traditionally has sat en bane, all seven participat
ing, see § 4.3 supra .
89 Typically a division of three sit, though a maj ority of a court' s
j udges on regular active service can require the court to sit en bane.
2 8 U.S.C. § 46 (c).
9 0 see Kipps , op . cit . supra note 12 , at 1026 ; Miller, op . cit . supra
note 38 , at 459.
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with respect to all questions of law, though most certainly not
as to all questions of fact.
Completely at odds with this latter limitation is the re 
view arrangement within the U.S. Court of Claims . True, that
court does treat its own commissioners ' factual findings as
"Prima facie correct . . . in the absence of exceptions thereto. u 91
However, in case of an exception, that court believes "the law
casts the ultimate burden of making findings on the judges of
the court, and wherever we are convinced that the weight of
the testimony is contrary to the finding of the [ trial ] com
missioner, it is our duty to substitute for the commissioner 's
finding what we consider to be the correct finding. " 9 2
This all e mbracing view has led the judges on that court,
in the face of conflicting evidence, to reverse the finding of a
trial commissioner even with respect to a subjective factual
matter where the credibility of the taxpayer - witness was at
issue and where no one but the trial commissioner had occa
sion to observe him. In that particular case, the question,
involving only the taxpayer 's initial intention, was whether he
had "purchased land for the purpose of farming it. " 9 3 Perhaps
less open to criticism was the j udges ' action in the case of a
given officer -stockholder . There in the face of conflicting evi
dence, they reversed a commissioner's finding regarding the
precise amount of salary deemed "reasonable " for deduction
purposes . 94 At least this action is defensible if limitations
on the scope of review actually are imposed only because of
the inherent difficulty of a review body confined to a written
record. But even in this type of case, free substitution of
judgment is a questionable practice if overall efficiency also
is to be stressed, to the end of enabling the review body to
focus primarily on significant and relatively durable interpre 
tations .
Surveying all the trial tribunals covered by this study,
there is wide variation in the scope of review severally avail
able on appeal .
The sweeping character of review applied
within the Court of Claims is at one extreme, shared only by
France . Though the latter 's appellate tribunal is physically
91 See Miller v. u.s. , 3 39 F.2d
92 Id . at 662. Italics added.
9 3 Id. at 662.
Cf. the dissent
cited therein. Italics added.
94 Bringwald, Inc. v. U.S., 3 34
Co. v. U.S. 296 F.2d 476 (Ct. Cl.

661, 662 (Ct. Cl. 1 9 64 ) . Italics added.
of Davis , J. , at 664 and the cases
F.2d 639 (Ct. Cl. 1964 ) ; Gordy Tire
1961).
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distinct from the trial echelon, questions of fact may be raised
In
on appeal and even new evidence may be presented. 95
short, both bodies approach the case anew, though the nature
of the question submitted originally to the trial tribunal cannot
be changed on appeal. 96
At mid-point between that position and the other extreme
are the fairly restrictive standards applied to the regular U.S.
courts of appeal on reviewing cases originating in the other
two U.S. trial forums. If a jury of laymen, after being in
structed correctly by the trial judge regarding questions of
law, decides a federal district court case, an appellate tribunal
cannot reverse if "reasonable men could reach differing con
clusions on the issue . " 97 And if a trial is conducted by a
federal district court judge without a jury, or by a judge of
the Tax Court which never uses a jury, the lower court's
findings of fact must stand on appeal unless "clearly errone 
ous . " 9 8 Unquestionably these standards , when compared to
those applied within the U.S. Court of Claims, do gauge more
accurately the limited capability of a review body confined to
a written record. Hopefully, they also have some restraining
effect on the number of appeals-thereby, enabling the regular
U.s. appellate tribunals to spend more of their time on legal
questions which are better suited to their peculiar competence .
But even these restrictive standards can accomplish their aim
only if the types of determinations to which they apply are
clearly defined. In the United States, they obviously apply to
pure questions of fact which are readily discernible .
Also
covered are "factual inferences from undisputed basic facts" 99
95 See Chap. XII, § 4.5 infra .
96 Ibid .
97 Commissioner v. Duberstein , 363 U.S. 27 8 , 291 (1960).
98 Ibid . Fed. Rules Civ. Proc. 52 (a) ; I.R.C. § 7482 (a). A "finding is
'clearly erroneous ' when although there is evidence to support it, the
reviewing court on the entire evidence is left with the definite and firm
conviction that a mistake has been committed." U.S. v. United States
Gypsum Co. , 333 U . S. 364, 395 (1948) , quoted with approval in the
Duberstein case, id. at 291. Italics added.
Appeals from Tax Court decisions are to be distinguished from the
internal review that court may choose to give its own trial judge's
decision. See note 87 supra . There are instance s , for example, where
the Tax Court reversed its own trial judge's findings of fact and was
sustained on appeal because its findings were not deemed clearly er
roneous. See Latchis Theatres of Keene, Inc. v. Commissioner, 2 14 F.2d
834 (1st Cir. 1954).
99 Id., note 97 supnl .

JUDICIAL STRUCTURES

125

though, as before noted, not legal conclusions. Here difficulty
does arise because, in a statutory tax setting, the line be 
tween the latter two categorie s is not always easily discerni
ble . In consequence, courts of appeal occasionally disagree
as to whether a given situation turns on a "factual inference
from undisputed basic facts " (subject to the "clearly errone 
ous " limitation) or instead involves an indivisible mixed que s 
tion of law and fact (where a court feels entirely free to sub 
stitute its judgment) ,l OO
Finally, at the opposite pole from the sweeping review
conducted within the U . s . Court of Claims and by the French
Conseil d'Etat is the Belgian practice . There the Appellate
Court may not consider anything other than a pure question of
law; appeal of a so-called mixed question of law and fact
would be dismissed. 101 The same is true in Great Britain.
There, however, the concept of a pure question of law is br oad
e nough to permit an appellate tribunal to reverse if it appears
that the trial tribunal could not have drawn from the evidence
before it the inferences of fact upon which it relied in reach
ing its final decision. 102
4 . 5 Appellate tribunals : Quality of review
Obviously bearing on the quality of appellate decisions is
the quality of the bench itself. In practice, neither of the only
two countries (England and Germany) which make some use of
ordinary lay citizens as judges at the trial level utilizes such
persons on the appellate courts which hear tax cases . 103 In
deed, only in France and Germany is it even likely that pro
fessional persons without legal tr aining might be appointed . 1 04
In the rare circumstance where this occurs in France, the
appointee would have been at least one of the top gr aduates of
the National School of Administration.1 °5
In Ger many, the
1 00 For example , compare Mathews v. Commissioner, 315 F.2d 101
(6th Cir. 1963) and Rubino v. Commissioner, 186 F.2d 304 (9th Cir.
1951) , cert . den . 342 U .S. 814 (195 1) with Fahs v. Taylor, 2 3 9 F.2d
224 (5th Cir. 1 9 5 6 ) , cert . den . 353 U.S. 936 (1957 ) , and Goldberg v.
Commissioner, 223 F.2d 7 09 (5th Cir. 1955).
101 See Chap. VIII, § 4. 5 infra .
102 See Chap. XX, § 4. 5 infra and Ferguson, op . cit . supra note 2 6 ,
A s to the Netherlands , see Chap. XXIV, § 4 . 4 infra .
at 3 64 n. 273.
1 0 3 see § 4.3 supra and § 4.4 of Chaps. XVI and XX infra .
1 04 As to Belgium and the Netherlands , see § 4.4 of Chaps. VIII and
XXIV infra .
1 05 See Chap. XII, § 4. 4 infra .

126

INDEPE NDENT TRIBUNALS COMPARED

exceptional nonlegally trained appointee typically has had pre 
vious experience in tax affairs and has sat for a minimum of
thre e years on one of the spe cialized trial tribunals . l 06
As a further quality control device, all six countries uti
lize the deliberative process . Typically, the number of appel 
late judges who sit o n a given case equals or exceeds the
number who sat on the trial tribunal. 1 07 The two exceptions
to this are Great Britain, though only for cases arising in
England and Wales, and the United States, but only in the case
of appeals from certain Tax Court decisions . With respect to
the former, the exception is more shadow than substance : it
pertains only to the first appeal, and England and Wales stand
alone in allowing as a matter of right appeals to two different
appellate levels .
There, l 08 decisions of both the General
Commissioners (where two ordinary laymen constitute a quorum)
and the Special Commissioners (where a minimum of two per 
s ons with professional training or experience is required), are
appealed first to the High Court of Judicature, where one
legally trained judge of the Chancery Division, sitting alone,
will decide the cas e . Further appeal may then be taken to the
Court of Appeals, where typically three legally trained jur ists
constitute a panel, though from two to five may sit. Also, by
leave of that court or of the House of Lords, the trial tribu
nal's decision may be reviewed a third time, before a bench
of up to five legally trained Lords of Appeal.
The United
States, as an exception, is such only in a very limited sense,
s ince most appeals are heard by a larger bench than was in
volved at the trial level. This follows from the fact that the
great preponderance of tr ial decisions are rendered by judges
sitting alone, e ither on the Tax Court or a federal district
court, 109 and appeals from both courts go to a court of appeal,
where typically three judges hear the case . ll O
This latter
number, however, is substantially exceeded by the number of
1 06 See Chap. XVI, § 4.4 infra .
1 07 See text accompanying notes 12 8 , 130, 132 , and 135 infra .
108See Chap. XX, § 4.4 infra and Jackson, The Machinery of Justice
in England 84 (4th ed. 1964).
1 09 See note 46 supra .
1 1 0 The eleven courts of appeal have a varying number of judges , de
pending on workload, and each does have the power, by order of a
majority of a court in regular active service, to order that the court
sit en bane on a particular case. 28 U.S.C. § 46 (c). It was anticipated,
however, that this practice would be invoked only in rare cases. See
H. Rep. No. 124 6 , 77 th Cong. , 1st sess. 1 (1941).
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tr ial judges involved in those Tax Court cases where, prior
to any appeal, the decisions of single Tax Court judges are
reviewed internally by that sixteen member court 111 _ as about
one -third are . Following an appeal to a court of appeal, it
also is possible in the United States to secure an additional
hearing before the nine -member Supreme Court, but only by
its leave which seldom is granted. 112
Germany is the third and final country among the six to
permit two appellate reviews of a trial tr ibunal 's decision, with
the second -like Great Britain and the United States -being to
its High Court, but only in the case of constitutional issues . l1 3
While France and the Netherlands, 114 and perhaps as a prac 
tical matter Belgium also, l 15 permit only one such r eview,
two of the se three, further to promote high quality decisions,
do make use of an additional procedural device unique among
the Six. Belgium requires its Attorney General to submit to
the appellate body l1 6 (as well as to the trial tribunal) 117 his
own impartial view of the case, arrived at independently and
presented separately from the view pressed on the court by
the tax administration's representative . For the same purpose,
France uses an official attached to its appellate body. 118
The perspectives of the appellate bench itself, and in this
limited sense the character of its decisions, will be affected,
of course, by the degree of its specialization in tax affairs - as
was indicated more fully in the earlier discussion regarding
tr ial tribunals. 119
There it also was suggested that, if a
legislature fear s - as do s ome critics-that a newly created
specialized trial tribunal might lose touch with the general law
or indulge too freely in what s ome characterize as judicial
legislation, e stablishment of concurrent trial jurisdiction in
1 1 1 see text accompanying note 33 supra .
1 12 See text accompanying note 123 infra .
1 1 3 see Chap. XVI, § 4. 1 infra .
114 See § 4.4 of Chaps. XII and XXIV infra .
115 While Belgium , in tax case s , employs only two layers of courts ,
the fact that its appellate court ( Court of Cassation) , should it disagree
with a trial tribunal, always remands the case to a yet different lower
court for re-trial , does give rise to more than one appellate review.
See note 143 infra .
However, unless the Court of Cassation itself
changes its mind on a yet second appeal to it, the view it took on
the first appeal ultimately prevails.
1 1 6 Chap. VIII, § 4.4.
117Id ., § 4.2.
1 1 8 Chap. XII, § 4.4.
1 19see § 4.2 supra .
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both a specialized tribunal and a general court might reduce
this risk without forfeiting completely the benefit of the spe 
cialized tribunal 's potentially greater competence, concern, and
efficiency. This has been done, as before noted, by two of the
countries covered here, the United States and, though to a
lesser degree, Britain. Alternatively, or as an additional more
direct restraint on the specialized trial tribunals, appeals
therefrom can be lodged, as in Britain and the United States,
in appellate courts of general jurisdiction. The latter, on re 
viewing cases, hardly would ignore completely the expertise of
the lower specialized tribunal and, in any event, would benefit
s ubstantially from exposure to its views . Hence, the peculiar
contribution this type of trial tribunal can make to a tax sys 
tem would not be totally dissipated. 120
In deciding upon the type of appellate court to be used,
however, legislators cannot cater just to their own peculiar
preferences as between the perspective and competence which
an appellate court would acquire from constant exercise of
general jurisdiction and those which it would derive from spe 
cializing in tax cases. Relevant also to their choice are the
interrelated factors of workload and the question of whether
the requisite certainty and uniformity can be achieved if juris 
diction is lodged in other than a single court.
The significance of the relationship between these two
factors is best illustrated by the contrasting circumstances in
the United States and Britain. These two countries, it will be
recalled, were at opposite ends of the six- country spectrum
with respect to the actual number of trial decisions handed
down each year with Britain on the high side .
Their relative
positions are just the reverse, however, with respect to the
proportion of trial determinations appealed. For example, the
various U.s. trial forums together resolved by dec ision only
During that
1,232 substantive tax cases in fiscal 1966. 121
s ame period, the eleven geographically spread u.s. appellate
courts of general jurisdiction had to decide 373 civil tax

1 2 0 Even in reversing the U.s. Tax Court on a question of law, one
American court of appeals said: "Indeed, the only thing which would
give us pause is the unanimous decision of the Tax Court, whose expert
view is always entitled to respectful consideration." Commissioner v.
Whitney, 169 F.2d 562 , 565 (2d Cir. 1948), cert . den . 335 U.S. 892 (1948).
121 See Commissioner of Internal Revenue, op . c it . supra note 4 6 , at
134 and 135 (Tables 17B and 2 0 ) .
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case s . 122 This was the highest proportion (approximately 3 0
percent) among the Six. Numerically, it was great enough, if
all these cases were assigned to one appellate court, to re 
strict that court to the r ole of a specialized tr ibunal operating
under the U.S. Supreme Court which, in that same year, de 
c ided only 10 tax cases 123 - all of which reached it with its
individually - granted consent (writ of certiorar i) .
Britain is a complete contrast. Its General and Special
Commissioners annually decide from 8, 000 to 9, 000 tax cases
at the trial level. However, in 1965, the first appellate level
for E ngland and Wales (High Court of Judicature) issued deci
s ions in only 14 such cases. 124 Also in that year, the second
such level (Court of Appeal) - even if account is taken of deci
sions by the distinct but single levels to which appeal could be
taken as a matter of r ight in Scotland (Court of Sessions) 125
and Northern Ireland (Court of Appeal) -decided only 7 . 126 The
House of Lords - on the basis of discretionary jurisdiction ex
ercised over the whole of the United Kingdom-re solved 8. 12 7
Appeals to the intermediate British courts represent by far
the smallest proportion of trial determinations among the Six.
Numerically, they obviously are not sufficient to keep one court
occupied even if all such appeals were assigned to it. Since
a large proportion of its docket would have to come from out
side the income tax field, centralization, if otherwise justified,
would not be accompanied, by either expectation or fear that
the centralized court would develop the peculiar competence
or perspective of a specialized tribunal.
122 Id. at 135 ( Table 21). Little variance appears between the propor
tion of cases appealed from the district courts and from the Tax Court.
In fiscal 196 6 , during which the district courts handed down 448 sub
stantive tax decisions , the appellate courts decided 12 3 cases originating
Corresponding figures for the Tax Court were,
with district courts.
respectively , 726 and 250. Ibid. As previously noted, however, none of
the 57 cases resolved by the third trial forum (Court of Claims) could
be appealed as a matter of right, though all decisions recommended by
that court' s trial commissioners were reviewed by the judges of that
court. See note 87 supra .
123 Of these, 4 originated with the Tax Court and 6 with the district
courts. Op . cit. supra note 122.
124 0f these , 4 originated with the General Commissioners and 10
with the Special Commissioners.
125 As to this one court, it was necessary to use figures for 1964.
126 Of these, 6 were decided by the Court of Appeal for England and
Wales , 1 by the Court of Appeal for Northern Ireland, and none by the
Court of Sessions in Scotland.
127 All figures based on the writer' s count. Cj. Chap. XX, § 4. 5 infra .
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In each of the other four countrie s, the proportion of ap
pellate decisions to trial determinations falls far short of the
U . S. 30 percent figur e - always being nearer 1 0 percent. Yet
the proportion is far larger than in Britain and numerically
speaking would permit some degree of specialization if those
countries were so minded. All four are . In three (Belgium,
France, and the Netherlands), the appellate tr ibunal which hears
tax cases also hears other types of cases. However, these
tribunals are multi-chambered with one or more assuming
prime responsibility for tax cases. In Belgium, one of the two
chambers into which its highest court (Court of Cassation) is
divided performs this function, with five Counseillers sitting
on each case . 128 In 1965, 57 of its decisions involved impOts
sur les revenus. 12 9 The Netherlands Supreme Court has three
Here too one chamber is re
chambers of five judges each.
sponsible for t ax appeals. l30
Over a fairly recent two-year
period, this chamber handed down 4 86 decisions involving vari
ous types of taxes and of these, 340 involved the wage tax and
corporate and individual income taxes . 1 31 The French govern
ment has entrusted to its Council of State a judicial as well
as a consultative function. One of its five sections handles
appeals from decisions in the various types of cases against
the government originating in the 24 so- called administrative
tribunals. This section du contenieux has nine subsections, 1 32
each having three Conseillers.
Three of these subsections
specialize in tax cases. 1 3 3 In one recent year, they decided
6 0 8 cases involving direct taxe s, and of these 3 1 6 involved
corporate and individual income taxes . 1 34
Germany alone
among the Six utilizes a physically distinct specialized court
for tax appeals.
In 1964, with five judges sitting on each
case, seven different chambers (Senates) of its Federal Fiscal
Court 135 dealt with a total of 2, 000 tax cases of which 7 80
128 See Chap. VIII, § 4.4 infra .
129 By the writer's count of cases published in the Pacicrisie Belge.
1 30 See Chap. XXIV, § 4.4.
1 31 Id., § 4. 5 .
1 32 Decret 63-766, Art. 38 (July 3 0 , 1 9 63). Formerly there were 11.
See Chap. XII, § 4.4 infra .
1 33 While these sit separately , a reorganization decree (id . � note 132

supra\ apparently anticipates that at some future time they will begin

to sit together in tax cases. See Drago, " Some Recent Reforms of the
French Counseil D ' Etat," 13 Int . & Comp . L.., Q . 1282 , 12 9 6 (1 9 64).
1 34 See Chap. XII, § 4.5 infra .
1 35 See Chap. XVI, § 4.4.
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concerned corporate and individual income taxes.
However,
out of the 2, 000 tax cases of all types, final decisions were
rendered in only 3 80. 1 36 The largest proportion of the balance
was dismissed, being deemed without mer it.
4 . 6 Appellate tribunals : Unifying interpretations
The final consideration in shap ing the appellate structure
to be used in tax cases involves the need that it be capable
of producing unifying and fairly durable interpretations.
Such
capability markedly affects the fairness and efficiency with
which thousands of administrators can be expected to adminis 
ter a tax system. Alsc, especially in self-assessment sys 
te ms, it affects the extent to which taxpayers themselves can
be expected to respond with an acceptable degree of uniformity .
The ultimate question is whether interpretations of the requi
site quality can be achieved adequately at the judicial level
without vesting appellate jur isdiction in a single appellate
court- or chamber, i.e., a division. Such a court would tend
to become spec ialized should the anticipated appellate work
load in a given country equal that in any one of five of these
six countries .
Observe preliminarily that, whether the appellate tribunal
be specialized or generalist, publication of its decisions (facts,
conclusion, and supporting r ationale) is an absolute prerequisite
if taxpayers and administrations alike hope to possess guides
for the future or any chance to question the applicability of
past decisions in the context of other factual situations . 1 37
This initial requirement is completely s atisfied, however, in
four of the six countries covered here (Belgium, France, Great
Britain, 138 and the United States) through publication of all
appellate decisions .
And, in the other two (Germany and the
Netherlands), at least those appellate decisions deemed im
portant or of general interest 1 39 are published ,l40
1 36 [d ., § 4. 5.
1 37 Publication

also helps preserve integrity and enhances the disci
pline with which the court approaches its work, for only by publication
can a court be subject to the critical views of writers.
1 38 See § 4. 5 , Chaps. VIII, XII, and XX infra .
1 39 See § 4. 5 of Chaps. XVI and XXIV infra .
140 Publication of trial decisions in these six countries ranges , how
ever, from none in Britain to practically all such decisions in the
United States.
In between, a few are published in France and, in the
three other continental countries , those deemed important are published.
See § 4 . 3 of Chaps. VIII, XII, XVI, XX and XXIV infra .
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Publication in itself, however, does not bring unification
unles s appellate court decisions bind lower courts for the
future . Nor will the desired degree of certainty follow unless,
in practice, appellate courts the mselves tend to follow their
own decisions .
Since final decisions of appellate tribunals in
the four continental countries covered here bind formally
ne ither the lower courts nor the appellate tribunals them
selves, theoretically their decisions have no precedent value . l 41
In theory, they bind neither the administration nor taxpayers
with respect to future situations . Fortunately, however, prac 
tice and theory differ somewhat. 142 It is generally recognized
that, in fact, these appellate tribunals ordinarily do follow
their own prior decisions. And the lower tr ibunals, therefore,
do tend to treat the appellate decisions as pre cedents-though
a fairly complicated procedure is required in Belgium to ac 
complish this . 143 A further practical consequence is that the
tax administrations in these continental countries ordinarily
do adhere to the principles decided at the appellate level and
seldom force relitigation of an issue in a yet different cas e .144
But this, no doubt, is due in substantial part to one par 
ticular structural feature of their appellate courts not shared
by the United States and, in theory, not by Britain. And this
differe::-.ce is one of the prime causes for the not insubstantial
degree of uncertainty which does exist in the United State s .
Whereas e ach of the four continental countries lodge s ordinary
tax appeals in one tribunal, 145 the United States employs eleven
141 See § 4. 5 of
142 [bid.
143 The Belgian

judicata .

Chaps. VIII, XII, XVI, and XXIV, infra .

difficulty actually relates to the doctrine of res
In theory, its High Court (Court of Cassation) does not hand

down a final decision on appeals to it. If the chamber which handles
tax appeals concludes that the lower court erred in law, the latter' s
decision is quashed and the case is referred to another lower court for
retrial on both the facts and law.
That court is completely free to
differ with the chamber of the High Court. But should it do so as to
the legal question, on a second appeal by the aggrieved party , both
chambers of the Court of Cassation sit in judgment. If the two chambers
together agree with the single chamber which dealt with the earlier
appeal, the case again is referred to another lower court which now,
however, is bound to enter judgment in accordance with the views of
the High Court. See Chapter VII, § 4 . 5 .
144 op . cit . supra note 141 .
145 See § 4.4 of Chaps. VIII, XII, XVI, and XXIV infra . Constitutional
issues in Germany, however , may be carried yet another step , i.e. , to
its Supreme Court. See Chap. XVI, §§ 4 .4 and 4. 5 infra .
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coordinate courts of appeal.
E ach has jurisdiction over a
given ge ographical area, 146 with its decisions reviewable by a
single High Court only with its le ave . Because of the latter 's
heavy non-tax docket, over a recent ten-year period, it granted
such leave and rendered a full opinion in only 7 8 cases (aver 
aging 7 . 8 a year). 147 Moreover, far more typically than not,
such leave was granted only after a conflict had emerged be 
tween two or more of the inter mediate appellate courts. 148
Before such a conflict emerges, however, i.e., where only one
inter mediate court has passed on an issue, uncertainty con
tinues . The possibility always exists that in some future case,
on petition e ither of the commissioner or another taxpayer, a
second appellate court might reach a contrary view which the
Supre me Court might then adopt as it often has -proportionately
speaking 149 -after granting certiorari. Because the geographi
cally spread intermediate appellate courts are coordinate, the
precedents of one do not bind the other, 150 though each does
treat the decisions of the others with respect - apparently in
lesser degree, however, than do Britain's three inter mediate
courts of appeal. 151
146 That, in effect, there is a twelfth which actually is coordinate on a
nationwide basis, see text accompanying note 161 infra .
147 See Brown and Whitmire, op . cit. supra note 32, at 658. In fiscal
19 66, the High Court approved only 4 of the government' s 8 petitions for
certiorari and only 8 of the 82 requested by taxpayers. See Attorney
General of the U .s . , Annual Report 1966, 335 .
148 See Brown and Whitmire , op . cit . supra note 32. That study in
dicates that over a ten-year period, in two-thirds (52) of the federal
civil tax cases decided by a full opinion of the High Court, a conflict
between courts of appeal was cited as a reason for hearing the case.
In 6 of the remaining 2 6 , such a conflict existed though it was not
referred to by the High Court. Thus, on the average, only in 2 civil tax
cases a year was the Court able, in view of the demands of other areas ,
to assume jurisdiction merely because an issue was important to the
tax system.
149 A study, Brown and Whitmire, op. cit. supra note 32, at 6 5 9,
indicated that in one-half of the High Court opinions involving conflicts
between the lower appellate courts , the first appellate decision was found
to be incorrect.
1 5 0 It is precisely because of this that the Supreme Court views , as one
of its important functions , resolution of conflicts that arise among these
appellate courts. As to the frequency with which this does serve as a
ground for Supreme Court review, see Brown and Whitmire, op . cit .
supra note 32.
151 Cf. Chap. XX, § 4. 5 with the results of the U.S . study reflected in
Brown and Whitmire, op. cit. supra note 32. The chance that conflicts
will emerge in the U.S. is relatively greater also becaus e , compared to
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France and Germany, though employing only one appellate
tribunal for ordinary tax litigation, 152 could have encountered
the same difficulty as the United States, because their tax de 
cisions are handed down by each of several coordinate divi
sions (three in France, seven in Germany) within their respec
tive tribunals. l53 These two countr ies, however, faced up to
the obvious problem generated by this structure ; they e stab 
lished compensatory and s omewhat similar internal referral
arrangements . In Germany, 154 when one Senate (a division)
of the Federal Fiscal Court encounters an appeal deemed to
involve one or more important new issues of law, it may refer
the case, in advance of a decision, to the Great Senate, a body
c omposed of representative s from the separate Senates and
presided over by the President of the Court. About five such
referrals occur each year . 1 55 Further, should a given Senate,
in considering a case, tentatively decide against following an
earlier decision of another Senate, it must refer that case to
the Great Senate for decision. In France, 156 though tax cases
are dealt with by only three of the nine subsections which
make up the judicial section of the Council of State, the Presi
de nts of all nine subsections together with representatives of
the consultative sections of the Council, sit as a plenary as 
sembly, to which problems can be referred. So constituted,
this plenary assembly considers important new tax questions
as well as cases which may lead the Council to alter its posi
tion regarding an earlier enunciated tax principle . l57
(footnote continued)
Britain, it has four times as many intermediate appellate courts and far
more cases reach that level. See text accompanying notes 122 and 12 7
supra . U.S. district courts (trial tribunals) in the geographical circuit
of a given intermediate appellate court are expected, however , to follow
the decisions of the latter. But, that the other two trial forums do not
feel bound by prior decisions of any particular court of appeal s , see text
accompanying notes 161 and 162 infra .
152 That constitutional issues in Germany may be further appealed,
however, to its Supreme Court, see Chap. XVI, § 4.4 infra .
15 3 See § 4.4 of Chaps. XII and XVI infra .
154 See Chap. XVI, §§ 4 .4 and 4. 5 infra .
155 A similar internal referral system is employed at the trial level by
the U.s. Tax Court.
See text accompanying note 33 supra . As noted
there, however , the Tax Court internally reviews a much larger share of
its cases , no doubt because of a tradition that the Chief Judge is expected
to resolve " doubts in favor of court review." See Murdock, op . cit .
supra note 3 3 , at 298.
156 See Chap. XII, §§ 4.4 and 4. 5 infra, and note 132 supra .
157 For other devices used to secure uniformity in France , see Chapter
XII, § 4.4. Also, see note 123 supra .
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Obviously, such referral arrangements can neither elimi
nate uncertainty completely nor guarantee absolute uniformity
among divisions .
For example, not all important issues of
first impression will be recognized as such and be referred
in advance of a decision. Further, a given division may de 
cide improperly that an earlier decision by another division
is not in point and, quite logically though incorrectly, conclude
referral to be unwarranted.
Far less perfect, however, is the device which links to
No
gether the various intermediate U . s. courts of appeal.
arrangement exists enabling one such separate court to consult
with the others before rendering a decision. Nor, as before
noted, do the decisions of one bind the other. Further, it is
unlikely the Supreme Court will involve itself, to the end of
fixing a nationwide rule, until at least two circuits are in con
flict.
Consequently, the Commissioner of Internal Revenue,
having nationwide responsibility for tax administration, feels
that he must be free, on losing before one court of appeals,
to test the issue before yet another , 158 In the interval, which
can run to several years, 159 uncertainty re igns . But the ulti
It is inherent in
mate fault is not that of the Commissioner .
the courts - of- appeals structure itself. The above mentioned
se cond taxpayer also would have been free, had the theory of
the court in the other cir cuit favored the Commissioner, to
require his own court of appeals to address itself to the matter
as one of first impression ,l 60 This particular consequence
of the multi-courts - of - appeals arrangement takes on a yet dif 
ferent dimension when account is taken of one further feature
of the appellate structure . One of the alternative trial forums
having nationwide jurisdiction-the Court of Claims-has no al
legiance to the decisions of any p articular court of appeals .l 61
158 His decision not to conform to a given court of appeals decision is
often reflected in a published Technical Information Release.
159 A study of Supreme Court decisions from 1955 to 1959 shows , as to
these cases, that the median time involved in the development of con
flicts between the circuits was 50 months. See Del Cotto, " The Need
for a Court of Tax Appeals: An Argument and a Study," 12 Buffalo L .
Rev . 5, 29-30 (1962).
For a survey of other studie s , see Brown and
Whitmire, op . cit . supra note 32, at 669.
160 For a statistical analysis , based on one assumption and to the effect
that history indicates the courts of appeal will not agree on 25% of the
cases involving a difficult substantive issue, see Brown and Whitmire,
op . cit . supra note 32,
161 The significant degree to which it has exhibited independence is
analyzed in Pavenstedt, op . cit . supra note 38 . See also note 16 6 infra .
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It considers itself coordinate to the regular courts of appeal
because it too is reviewable only by leave of the Supreme
Court. In consequence, a taxpayer who believes a previous
decision of his own court of appeals is unfavorable to his
cause, from the very beginning has the option, if the Court of
Claims has not considered the issue, to invoke the latter ' s
j urisdiction. And where the Court of Claims alone has spoken
on an issue, no one -whether taxpayers or the Commissioner 
is bound as to future situations . After all, this tribunal is
only one of twelve coordinate courts . It has nationwide jur is 
diction but the entire nation is subdivided geographically among
the other eleven coordinates .
In further aggravation, though not attributable to the ap
pellate structure itself, is the fact that another trial forum,
the T ax Court, e s sentially just because of its nationwide juris 
diction, also denies allegiance to any particular court of ap
peals. 162 And this is s o, though in contrast to the Court of
Claims, Tax Court decisions are appealable, illustratively in
the case of an individual, to the particular court of appeals
having jurisdiction over the area where the particular taxpayer
reside s . Precisely because of this, neither the Commissioner
nor other taxpayers, as to future situations, feel bound by Tax
Court decisions . 163
In summary, neither the Commiss ioner, nor any of these
tribunals, nor taxpayers themselve s accord binding precedent
to any decisions other than those of the Supreme Court. 1 64
Yet that Court seldom involves itself until one court of appeals
differs fr om the previous decision of another . To some ex
tent, however, the problem is mitigated by the Commiss ioner 's
usual practice of conceding an issue should he lose before two
courts of appeal. For the uncertainty which prevails in the
interim, however, the appellate structure bears the prime
162 0ther reasons are also advanced in Lawrence v. Commissioner,
For an ex
27 T.C. 7 13 (1957 ) , rev ' d 258 F.2d 562 (9th Cir. 1958).
tended analysis, see Ferguson, op . cit . supra note 2 6 , at 366. As noted
there, at 367 n. 2 8 5 , a federal district court, on the other hand, is ex
pected not only to follow decisions of the court of appeals for its circuit
but, in the absence of any such controlling decision , tends also to attach
great weight to appellate decisions of other circuits.
163 Typically, his reaction to adverse decisions is published, either as
an acquiescence or non-acquiescence in the Internal Revenue Bulletin
which is available to taxpayers.
164 That the one exception is a federal district court, see note 162

supra .
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blame, though the above mentioned Tax Court practice at the
trial level is a significant aggravation. Together, these two
circumstances lead (i) taxpayers to shop for the most "appro
priate" forum 16 5 and (ii) the Commissioner to test an adverse
result in yet another coordinate forum. Both the "shopping"
and period of uncertainty are affected also by the prospect
that a second coordinate court, perhaps because of slight fac
tual variations, may be willing to distinguish the previous de 
c ision of another and thus avoid even the appearance of a
conflict. If it does distinguish, and if the forums are alterna
tives, yet other taxpayers will be affected in their choice of a
forum by what then are deemed to be differences in judicial
attitude -if only in degree . 166
Certain individuals propose, through legislation, to handle
the problem by requiring the Commissioner to follow the de 
cisions of courts according to a given sequence . 16 7 Others
would establish a centralized court of tax appeals, with some
of these proponents content to leave the tribunal subordinate
to the Supreme Court, 16 8 while some would make its decisions
Qt;her reformers would start at the bottom, at the
final. 169
trial level, by eliminating the existing right of taxpayers to
choose between a specialized court and courts of general
jurisdiction.
They would put exclusive trial jurisdiction in
specialized courts, 170 thereby also removing the right of jury
tr ial, 171 with appeals from these courts going to a single spe 
cialized court. 172 A completely opposite approach is taken by
those who would eliminate at the trial level the encumbrance
165 Literally dozens of articles have been published to educate practi
tioners regarding the considerations they should take into account in
choosing a forum.
For collection of a large sample, see Brown and
Whitmire, op . cit. supra note 3 2 , at 650 n. 52.
166 Pavenstedt, in op . cit . supra note 38 , identified 17 areas where
the Court of Claims was the more favorable forum and 7 where it was
less favorable.
16 7 See H.R. 6 9 14 , 89th Cong. , 2d sess. (1966).
168 See, e.g. , Griswold, " The ·Need for a Court of Tax Appeals," 57
Harv . L , Rev . 1153 (1944).
16 9 Lowndes, " Federal Taxation and the Supreme Court," 1960 Sup .
Ct. Rev. 222 , 2 57 .

170 For example, see Traynor, op . cit. supra note 45 , at 142 5 . But
cf. text following note 43 supra .
17 1 Id . , at 1426. However , the architect of this proposal would pre
serve the deliberative process by having decisions of a single j udge in
ternally reviewed by the other judges on a court.
172Id . , at 1426.
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taxpayers now suffer should they prefer t o try the case before
a federal district court of general jurisdiction, perhaps with
a jury, rather than before the specialized Tax Court. This
group would establish true concurrent jurisdiction by e nabling
a taxpayer who prefers the former type of court to litigate
there before paying the amount in dispute, as he now can do
should he choose the Tax Court. 173
The ultimate controversy is between two groups.
One
places a high premium on efficiency, certainty, uniformity, and
the peculiar competence and concern of specialized tribunals .
The other values more highly both the per spective associated
with courts of general jurisdiction (including jur ies) and the
wholesome effect of permitting intermediate coordinate courts
of this type to examine the same issue to the end, should they
differ, of placing before the Supreme Court well reasoned but
competing views of objectively oriented appellate court judge s .
The whole matter, a s it relates t o the United States, is now
the subject of a comprehensive study by a colleague 1 74 of this
writer.
Section B.

Analytic Comparison: Litigation
P ractices of the "Six "

4 . 7 Introduction
In conducting trial litigation, each party has certain le 
gitimate concerns peculiar to it. Practices particularly im
portant to the tax administration, and those primarily of
interest to taxpayers, are considered separately in the suc 
ceeding two subtopics .
Thereafter the focus shifts t o yet
other practices -of common concern and basic to the entire
conflict resolution process.
4 . 8 Practices peculiarly important to the tax administration
Each of the six tax administrations covered here must
deal individually with thousands of suits initiated at many
different locations across each nation. 175
In consequence,
1 7 3 See

Committee

on Court Procedure , Taxation Section, A.B.A . ,

op . cit. supra note 48. Cf, Sutherland, op . cit . supra note 7 .

174 Professor Alan Polasky, under the auspices of the American Bar
Foundation.
1 75 As to the number of suits actually tried, see § 4. 3 supra . How
ever, in most of these countries many other docketed cases required
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their most important administrative problems emerge from an
inherent conflict between two competing administrative needs :
to handle this extremely burdensome effort efficiently, and to
preserve for top policy maker s the opportunity to formulate
litigation policy. Whereas the latter necessitates at least some
degree of centralization, maximum efficiency in handling the
The problem is
litigation function requires decentralization.
to strike a proper balance between the two.
Consider ing only efficiency, the aims should be to avoid
{i) duplicating, in the litigation stage, work that had to be done
during the last administrative stage, and (ii) duplication of
effort within the litigation process itself.
The first of thes'3 two ends obviously is best served by
holding litigation to the ne cessary minimum, i.e ., by closing
out through reasonable settlements as many controversies as
possible during the administrative stage itself. Practices most
likely to achieve this were fully considered in Chapter III
supra.
As explained there, the foregoing objective cannot be
re ached merely by requiring taxpayers to exhaust their ad
ministrative remedies before invoking the jurisdiction of an
independent tr ibunal. Far more important is the imperative
of maintaining an image of impartiality at the administrative
level. And, as further explained in an earlier chapter, this
image of impartiality ultimately is enhanced inter alia by
imposing on the per son who hears the final administrative
appeal the further responsibility of representing the govern
ment at the trial level should litigation ensue . l 7 6 This poten
tial responsibility would remind him dur ing the earlier ad
ministrative phase that it is he (in a representative capacity)
who faces the risk of loss if the dispute is not settled ad
ministratively . Such a reminder should contribute to his sense
of reasonablenes s and facilitate administrative settlement. And
as to any cases 1Wf s o settled, the proposed arrangement would
(footnote continued)
attention but were settled before trial. For example, of the 6 ,234 U.S.
Tax Court cases disposed of in fiscal 19 66, 5 , 195 were settled before
trial, and only 7 26 actually were tried on the merits. The remaining
See Commissioner of Internal
3 13 were withdrawn or dismissed.
Of the 1 ,504
Revenue, op . cit . supra note 46 , at 134 ( Table 17 B).
refund suits filed that same year with the district courts and the Court
of Claims (Attorney General, Annual Report 1966, 326 and 339 n. 20),
previous experience would indicate that at least 1 ,000 will b e settled
before trial.
17 6 See Chap. III, § 3 . 2 supra .
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further the cause of efficiency. It avoids the expensive dupli
cation of effort which otherwise follows when, at the point of
litigation, one more profess ional employee must master com
plexities and nuances of a contr oversy. Implementation of this
plan demands as a corollary that the official who hears the
final administrative appeal possess the requisite skill to repre
sent the government properly before the appropriate independ
ent tribunal. This skill, however, is not irrelevant to the task
His
he performed during the earlier administrative phase.
actions at that time should have been affe cted, in the interest
of administrative fairness, by a careful appraisal of the antici
pated litigation hazards .
And assuming proper training, per 
sonal experience of such hazards provides the best possible
preparation for making such appraisals .
The Netherlands actually utilizes the arrangement proposed
here . The local inspector who dealt with the taxpayer in the
last administrative stage ordinarily represents the government
before the trial tribunal . 177 His training, formerly in the ad 
ministration's own academy but now entrusted on a subsidized
b as is to law faculties , is intended to equip him for this re 
sponsib ility . 178 Likewise the British Inland Revenue, in those
cases -typically small-tried before General Commissioners ,
i s represented by the inspector who heads the local office or
by his assistant. 179
For surtax cases tried before Special
Commissioners, however, the responsibility for the represen
tation ordinarily does not remain with the Surtax Office but
France use s
shifts to the centralized Solicitor 's Office . 180
yet another device t o s ave, for the benefit of the litigation
stage, much of the effort that went into the administrative
stage . There the taxpayer 's final administrative appeal is at
the regional level (Departmental Director 's Office), not the
If litigation ensues, the responsible official at
local level.
that higher office typically prepares the memorandum of law
which will be filed with the independent tribunal, though the
administration actually is represented in court by an ordinary
inspector residing in the city where the tribunal s its . 1 81
177 See
17 8 See
179 See
180 Id . ,
181 See

Chap. XXIV, § 4.3 infra .
Chap. XXI , § 1. 5 infra .
Chap. XX, § 4.3a infra .
§ 4.3b infra .
Chap. XII, § 4. 3 infra . Its inspectors typically do have legal
training. See Chap. IX, § 1. 5 infra .

LITIGATION PRACTICES

141

In contrast, Belgium and the United States, though in in
verse order, prob ably suffer the greatest duplication of pro
fessional effort when a controversy shifts from the final ad
m inistrative phase to the litigation phase.
Belgium, alone
among the Six, shifts trial responsibility outside the govern
ment, turning it over to a regular practicing member of the
b ar to whom the Minister of Finance has given a permanent
part-time appointment to defend the government at this level. 1 82
In the United States, the shift takes place within the govern
ment.
Trial responsibility moves to the government's own
full-time legal staffs . But the resulting duplication of effort
is further compounded, irrespective of whether the taxpayer
invokes the jurisdiction of the T ax Court or one of the other
two trial forums.
When a case is docketed with the Tax Court, the adminis 
trative official (Appellate Division) who heard what in theory
was the final administrative appeal continues, after docketing,
to share j ointly -with an attorney from the separate Chief
Counsel 's office -the responsibility to seek an administrative
settle ment of the case before the Court convenes for the ses
sion during which the case otherwise would be tried. 183 Where
settlement is not achieved, that s ame attorney will represent
the government in the Tax Court. 1 84 However, because almost
VIII, § 4 . 3 infra .
60 -18 , C. B. 1960-2 , 988. Once the court convenes and
the calendar is called, settlement authority then vests exclusively in the
Chief Counsel' s office. Typically, as in fiscal 196 6 , about 7 0 % of all
docketed cases actually bypass the last administrative stage. See Com
missioner of Internal Revenue , op . cit . supra note 46 , at 134 ( Table
17 A).
However, as to these cases also, the two separate offices
(Appellate Division and Chief Counsel) continue, as above, to share j oint
settlement responsibility.
184 Under present conditions it would not be feasible to avoid his dup
lication of the study and analysis previously put into the problem by the
administrative official who heard the last administrative appeal.
Too frequently, the latter official is not in a position to handle the
trial if one ensues. Many of these officials are not legally trained. Be
cause of the procedures followed by the Tax Court, typically only persons
with legal training appear before it. See § 4. 9 infra .
Nor at the moment would it be feasible to avoid the consequent
duplication by having the attorneys in the Chief Counsel's office take over
the entire settlement function. A substantial proportion of those attor
neys are recent law school graduates who stay with that office only
during the four years for which they make a moral commitment. While
there is no doubt about the quality of their work, not having the long ex
perience enjoyed by the technically oriented administrative officials in

1 82 See Chap.
183 Rev. Rul.
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85 percent of all docketed cases are settled dur ing the pretrial
period, 185 this phase of the litigation process should be, and
in practice is, viewed as yet another administrative appeal,
though now with two quite separate government office s -e ach
having its own internal review arrangement- sharing the r e 
sponsibility for settlement.
When a refund case is filed, whether with a U.S. federal
district court or the Court of Claims, responsibility shifts
from the administrative officials, not to the office of the ad 
ministration's own Chief Counsel, but to other lawyers in the
even more separate Tax Division of the Justice Department. 1 86
Here too, of the cases filed, well over a majority will be
settled before trial. l 87 But once again, as to a s ignificant
proportion of these, yet another office becomes involved. To
help preserve a uniform litigation policy, many but not nearly
all of the proposed s ettlements are cleared by the Justice
Department with the tax administration's own Chief Counsel's
Office . 188 Consequently, this latter office also must acquaint
itself with the details of these cases.
Germany, among the Six, prob ably achieves the maximum
degree of efficiency, by giving local finance offices the greatest
possible autonomy . It even avoids duplicating in the appellate
(footnote continued)
the Appellate Division, they would not be nearly as efficient in settling
the far greater number of cases which are and must be resolved admin
istratively even before petitions are filed with a court. There were
over 22 ,000 such dispositions at the Appellate Division level in fiscal
196 6. See Commissioner of Internal Revenue , op . cit . supra note 46 , at
133 (Tables 15B and 16B) . In short, to consolidate the two functions in
one office would require very different staffing arrangements than those
now utilized by either office.
185 See Commissioner of Internal Revenue, op . cit. supra note 4 6 , at
134 (Table 17B).
186 While this shift took place pursuant to an executive order issued
under the Economy Act of 1932 , the Justice Department itself defends
it on substantive merit. See note 208 infra and Statement of Honorable
Mitchell Rogovin , Assistant Attorney General, Tax Division, Department
Before the Subcommittee on Improvements of
of Justice , on S. 2041.
the Senate Judiciary Committee, 90th Cong. , 1st sess. (1967).
187 See note 175 supra .
1 88 And for this purpose , the Chief Counsel's office maintains a special
division-the Refund Litigation Division.
A " Settlement Option Pro
cedure" instituted in 1964 permits the Justice Department to settle many
of the less important cases without this referral. See Attorney General,
Annual Report 1964, 320. By fiscal 1965 , this covered 43% of the cases.
See Attorney General, Annual Report 1965, 307.
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phase of the litigation stage the professional effort invested in
the earlier or trial phase of that stage . If litigation doe s take
place, the inspector who heads the local office or a senior
s ubordinate who had dealt with the dispute typically continues
to handle the case; he represents the government before both
Further, ordinarily he
the trial and appellate tribunals . 189
alone decides whether to appeal an adverse decision of the
tr ial tribunal .
Indeed, should either the state or Federal
Finance Ministry or both decide to intervene in the appeal,
whether voluntarily or at the invitation of the appellate tri
bunal, a Ministry-intervenor appears as a separate independent
party to the action, using its own representatives and not in
terfering with the local office 's presentation of its case . 1 9 0
If feasible, it is desirable, of course, to minimize dupli
cation of effort by having the same professional appear before
It is quite another matter to stress effi
both tribunals . 1 9 1
c iency or a local office 's autonomy to a point that precludes
National Office involve ment and, thus, some duplication of effort
regarding the question of whether to appeal a trial determina
tion. Most countries covered here, however, actually experi
ence duplication on both counts, i.e., the representation function
does shift to a yet different professional at the point of appeal,
and the National Office does involve itself in the question of
whether to appeal.
As to the matter of representation, Belgium, for example,
instead of having the trial attorney handle any subsequent ap
peal, employs a regular member of the Court of Cas sation's
own bar . 192 In the United State s, at the point of appeal the
representation function shifts from the government's own trial
attorney to appellate attorneys who work full time in the Justice
Department's Appellate Section. 1 9 3
Much more easily defended is that duplication required of
the National Office in trying to control litigation policies ac 
tually carried out at lower levels . In the last analysis, formu
lation of litigation policy is another form of administrative
189 See Chap. XVI, §§ 4.3 and 4. 5 infra . Ordinarily this senior class
local official does have legal training. Ibid. Also see Chap. XIII, § 1.5
infra .

190See
191 The

Chap. XVI, § 4. 5 infra .
prime problem here is that some persons who make excellent
trial advocates are less able in the appellate setting, and vice versa .
t92 See Chap. VIII, § 4.5 infra .
1 93 If the case goes to the Supreme Court, the representation function
understandably shifts again to a high official-the Solicitor General.
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rule making.
Where the latter is accomplished through more
typical forms, such as rulings, Chapter II supra 1 94 argued
that the tax administration's own central office should assume
final responsibility, primarily to achieve uniformity and to
assure that the more important policy choices required by the
interpretative process actually are made by senior officials
having some Policy orientation, not by technically oriented
personnel who staff the lower echelons . The same rationale
applies to litigation policy. Consequently, generally speaking,
the central office itself should have at least the opportunity to
decide whether or not a given trial determination should be
appealed.
Britain adheres to this practice, even though its
central office otherwise does not carry on a major, published
interpretative rule -making program. 1 9 5 The Board of Inland
Revenue itself decides whether a trial decision will be ap
pealed, but only after its secretariat has consulted with ad
ministrative experts in the affected substantive area and, if
need be, its Solicitor 's Office _ l9 6 Roughly similar practices
are followed in Belgium, France, and the Netherlands . l 97
In sharp theoretical contrast, the U.S. tax administration's
own central- office officials do not decide the · question of
whether to appeal. Ultimate authority rests with lawyers in
the centralized but wholly s eparate Justice Department , 1 9 8
Any assessment of this arrangement must take into considera
tion the fact that U.S. appellate courts are courts of general
They must be able to accommodate all types of
j urisdiction.
cases. A department with concerns extending far beyond the
tax area is better able to take appropriate account of ove r 
crowded appellate court dockets - if any . Moreover in practice,
the Justice Department does try to be sensitive to policy con
cerns expressed by the office of the tax administration's own
Chief Counsel. 1 99 And the latter's subordinates normally are
194 See §§ 2.6 and 2. 7 .
1 95 See Chap. XVIII infra and, for comparative purposes ,
§ 2. 5 supra .
1 9 6 See Chap. XX, § 4.5 infra .
1 9 7 See § 4. 5 in Chaps. VIII, XII, and XXIV infra .
1 9 8 This is a function of the Solicitor General. See Attorney

Annual Report 1965, 300.

Chap. II,

General,

1 9 9 Typically, the file which reaches the Justice Department' s Tax Di
vision includes a memorandum from the Chief Counsel' s office explain
ing why an adverse lower court decision should be appealed. Before for
warding the file to the Solicitor General for a final decision , a reviewer
in the Tax Division' s Appellate Section will add a memorandum reflecting
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expe cted to try to preserve the administration's own interpre 
tative policies as reflected in its administrative regulations,
rulings, and other official pronouncements . 200
In some of the countrie s covered here, central-office con
trol over litigation policy begins not at the point of appeal but
earlier, at the inception of the trial stage . In Belgium, for
example, three centralized administrative branches are re 
sponsible for tax litigation. The appropriate one works closely
with the appointed private practitioner who actually represents
the government before the trial court. 201 In France, while
both control and conduct of trial litigation ordinarily are de 
centralized, exceptions as to the former do exist. The r egional
Departmental Director whose office prepares the memorandum
of law to be filed with the trial tribunal is expected, prior to
the preparation thereof, to consult with the Director General
of Direct Taxes at the national office in any one of four cir 
cumstances .
And these circumstances include the s ituation
where an issue is not covered either by case law or adminis 
trative instructions. 202
The United States, which likewise decentralize s the actual
representation function in trial litigation before the Tax Court,
goes beyond France in centralizing policy control at the incep 
tion of that stage .
To this end, the administration's Chief
Counsel maintains a mechanized two-way reporting system
(Reports and Information Retrieval Activity ) between his central
office and his 40 field offices which handle those cases even
tually to be tried before the circuit-riding Tax Court. This
system, known as RIRA, provides his central office with an
indexed inventory of issues involved in all pending Tax Court
litigation complemented by an abstract of the facts in each
case . RIRA performs two functions vital to central office con
trol of litigation policy, and a third purpose important to effi
cient exercise of such control. 203
(footnote continued)
his own views. While officials in the Tax Division are expected to make
an "independent review" of the litigation possibilities , they also are
expected by the head of that Division to be as "fully responsive as possi
ble to the policy direction of the Internal Revenue Service.' ' See Attorney
General, Annual Report 1965, 298 , 3 00 , and 3 07.
200 See Cohen, "Current Developments in the Chief Counsel' s Office,"

42 Taxes 663 (1964).
201 See Chap. VIII, § 4.3 infra .
202 See Chap. XII, § 4.3 infra .
203 See note 200 supra , and Link, " RIRA-A Legal Information
in the Internal Revenue Service," 4 3 Taxes 231 (1965).

System
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The first two functions coincide with those of the above
mentioned but less sweeping reporting r equirements imposed
by the French administration. RIRA enables the central office
to assure that geographically spread trial counsel take con
sistent positions across the nation. Further, it assures that
any position thus taken is sound from a Policy standpoint.
Assurance that policywise -sound positions will be adopted
even at this e arly trial stage has long-run significance not
always recognized. The at least defens ible te chnical position
which technically oriented local offices can develop as to a
disputable issue may in fact be indefensible in terms of tax
policy. To urge such a position even at the trial stage can
have unfortunate long -range consequences. A given trial judge
may adopt that position and the taxpayer then may lodge an
appeal . If it is not until this stage that the central office be 
comes involved, the likelihood is reduced that it will give the
full policy implications of that technical position their just due.
This is under standable . Once a trial court "has approved the
Government's position in a case, the reconsideration of that
position at the national office level is complicated by a natural
reluctance to repudiate a view successfully urged upon a
court. " 2 04 Not irrelevant is the risk of affecting the future
attitude of the trial bench toward the government's local trial
representatives . Confidence the trial bench otherwise might
have in future arguments advanced by those representatives
may be shaken should a central office, making its first ap 
praisal of a question at the belated point of appeal, confess
e rror before the appellate court regarding a position the local
trial representative had urged successfully upon that trial
bench. Trial judges are human. Both the foregoing r isks as
they relate to U.S. Tax Court cases are avoided, in large part
b ecause RIRA permits the central office to trigger its policy
consideration of a case prior to the trial. Further , to this
s ame end, all briefs prepared by field office s are reviewed in
the Chief Counsel's central office before submission to the
T ax Court. And subordinates conducting that review are in
structed, as before noted, to maintain positions consistent with
the regulations, rulings, and other official pronouncements
previously approved by · the Service's senior administrative
offic ial s . 205

204 Attorney General , Annual Report 1965, 301.
205 See note 200 supra .

Italics added.
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RIRA, by enabling the central office to identify at an early
point important or frequently recurring issues, also contributes
to efficient and effective implementation of litigation policy .
From the cases raising such an issue, the central office can
select the test case best suited to clar ify the law. 206 The
others can be settled or "put on ice" until the test case has
been resolved.
Central office control over trial litigation pending in the
wide -flung U.S. district courts and in the Court of Claims is
accomplished through a yet different system .
Almost all
lawyers who represent the government in these cases are
based at the office of the Justice Department in Washington. 207
To accommodate the geographically dispersed trials, they ride
circuit. T hus it is easy for the Justice Department to raise
with the administration's Chief Counsel-questions pertaining
to the de sirability or undesirability of maintaining a given
position.
In theory, however, the former-rather than the tax
administration or its Chief Counsel-makes the ultimate de 
c ision. 208
206 Ibid. RIRA also contributes in a yet different way to the efficiency
of decentralized trial counsel. The latter are fed information regarding
the status of similar cases pending in other offices. Thus, should a given
local office find that a similar case, pending elsewhere, has reached a
more advanced stage , it can minimize duplication of effort by soliciting
the relevant memoranda, briefs , etc.
2 07 Of the 202 attorneys in the Justice Department' s Tax Division at the
close of fiscal 1966, only 6 were based elsewhere in a field office sub
ject to central control. See Attorney General, Annual Report 1966, 367.
208 One who headed this activity for the Justice Department described
the actual practice as follows: "Separation of responsibility has proved
successful because it affords an opportunity for a fresh, intensive, and
intelligent reexamination of the Government' s position in each tax con
troversy at the point in time when that controversy emerges from the
administrative level into full public view in Federal court. The Internal
Revenue Service has a responsibility to examine tax returns with a view
to developing arguments which maximize the Government' s revenue in
the specific cases at hand along with its responsibility to establish rules
and policy without regard to their dollar impact in a particular case.
While the Internal Revenue Service leadership has made great strides
toward encouraging a balanced even-handed judgment by its agents, the
administration of justice and the tax laws are well served by the inde
pendent review and direction given by the Tax Division to the tax cases
going into Federal courts. The Tax Division of the Department of Justice
is not free to direct revenue policy. But, when its examination convinces
it that it would be a mistake to argue the position advanced by Internal
Revenue, the matter is taken up with the Chief Counsel and through a
process of conference and persuasion , a mutually acceptable position is
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A final problem confronting an administration relates to
adver se trial determinations not appealed.
Any number of
reasons, in a given case, might cause an administration to
decide against appeal. If for mulation of litigation policy as to
a given issue is another form of administrative rule making,
for the reasons earlier set forth with respect to rulings them 
selves, 209 the government should state openly, at least as to
the more important unappealed trial decisions that are pub 
lished, whether it will conform to such published decisions .
A similar statement of intent should be made, where a country
utilizes an intermediate layer of appellate courts, with respect
to their adverse decisions if published and allowed to become
final without further appeal. In both instances, by publishing
such state ments, the centr al office (i) can contribute to uni
formity-efficiently and fairly, (ii) can assure that administra
tive reactions to such decisions are fixed by senior policy
oriented officials rather than by technically -oriented local
officials, and (iii) can neutralize risks regarding prospective
Accomplishment of the se goals, however, r e 
transactions.
quires two complementary practices .
The first such practice relates to the special care that
must be taken to guard against the possibility that the admin
istration's published reaction will be misleading. This presents
a problem quite distinct from that encountered in publishing
an ordinary ruling.
In the latter circumstance, the adminis 
tration itself can and should identify the facts it deems pivotal
and supply its own rationale . 210 In short, by these means an
administration controls the dimensions of the ruling. In the
case of an adverse trial court decision, however, the adminis 
tr ation may be willing to accept the result but not the totality
of the court's rationale. Or a fact the administration deemed
(footnote continued)
sought. From its independent vantage point the Division is able to per
suade Internal Revenue that, viewed from the standpoint of litigation ,
certain positions should not be pursued in court.
"If this prior examination were not carried out, the resulting re
sponsibility placed on the Federal courts , of making an extensive inves 
tigation into the long-range implications of each Government position
urged before them, would be too great. If the courts can be satisfied that
only carefully considered positions are presented in court, they will have
greater confidence in the Government' s presentation." Attorney General,

Annual Report 1965, 300.

209 See
21 0 See

Chap. II, §§ 2.5 through 2.8 and § 2 . 17 supra .
Chap. II, § 2. 17 supra .
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e s sential in accepting the result may not have been explicitly
treated as such by the tribunal.
In consequence, published
administrative reactions to some adverse trial determinations
e ither must state that the acquie scences or non-acquie scences
relate only to the results themselves or must become what
are at least abbreviated ver sions of complete published rulings .
The second practice relates to reliability . The announce
ment of administrative intent will not achieve all three of the
previously enumerated purposes unles s it is as reliable as
published rulings should be . 211 Absent this, it cannot be de 
pended upon to neutralize risks regarding prospective trans 
actions . However, if an administration is to ass ign to these
announcements the high degree of reliability it should attach
to ordinary published rulings, the two should be processed ap
proximately in the same manner . 212
Among the six countries covered here, only the United
State s carries on an official publication program providing ad
ministrative reactions to adverse but unappealed trial deci
sions, though in the Netherlands something roughly equivalent
to an unofficial program does exist. 213
As to the United States, in the case of unappealed adverse
T ax Court decisions published by the court itself, the admin
istration typically publishes in its own weekly bulletin a bare
acquiescence or non- acquiescence, 214 often with a footnote
stating that the announcement relates only to the result
reached. 215
However, while these acquiescences and non
acquiescences are intended to serve the first two of the three
previously enumerated vital purposes, 216 the administration
211 See Chap. II, §§ 2. 3 , 2.4, 2. 8 , and 2.17 supra .
212 Id. §§ 2.12 and 2. 17 .
2 1 3 See Chap. XXIV, § 4.3 infra .
214 For example, see C .B. 1967- 1 , 1. The Administration

does not
publish its reactions to the court's so-called memorandum decisions.
This may be due to the fact that these decisions are not published by the
court itself, but by private publishing house s , and until recently the Tax
Court itself never cited its own prior memorandum decisions as prece
dents.
215 For example , see id ., at 3 n. 7 .
2 16 However, even those previously enumerated and vital purposes ac
tually were not the original reasons why this program was instituted.
Because of the long period the government once had (one year) in which
to decide whether to appeal an adverse trial decision by what now is the
Tax Court, an acquiescence was issued as a means of informing the tax
payer as to whether the government intended to appeal. See Rogovin ,
" The Four R' s : Regulations , Rulings , Reliance and Retroactivity," 43
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presently is unwilling to assign to them the high degree of
reliability it accords regular published rulings . As to a given
decision, the administration not only reserves the right to
change its published reaction by substituting, for example, a
belated non- acquiescence for a previously published acqui
e scence. 217
It ordinarily actually does so, in contrast to the
practice followed as to published rulings, without exercising
the discretion it also has 21 8 to give the change prospective
effect only . 219
In consequence, in contrast to an ordinary
published ruling, an acquiescence in itself cannot be relied
upon to neutralize the tax risk associated with an important
prospective transaction. 220
The bare quality of these an
nouncements, and the fact they are not processed in the same
painstaking manner as published rulings, are at the root of
the difficulty. And, as observed by a former Chief Counsel
while still in office, to do that which is nece ssary to upgrade
the degree of reliability would require such substantial man
power that, as a practical matter , only the more important
adverse T ax Court decisions could be so processed. 221
Indeed, the tax administration has not even extended the
pre sent program in any comprehensive way to the other two
trial forums (district courts and Court of Claims). However,
on an ever -increasing scale it is tending to publish its reac 
tion to adverse intermediate appellate court decisions (in
cluding Court of Claims decisions), using for this purpose
(footnote continued)

Taxes 756, 771 (1965).

However, the government' s allowable "cogita
tion' ' period was reduced many years ago to three months. Rev. Act. of
1932 , 1101. Since then , it generally has been recognized that the pro
gram was maintained to serve the first two of the previously enumerated
purposes. See Rogovin, supra, at 77 2 and 773 .
217 Dixon v. U.S., 381 U.S. 68 (196 5 ).
218 Under I . R . C. § 7805 (b).
219 See Rogovin, op . cit. supra note 2 16 , at 772 and 773 . It applied
the change retroactively in one case though eleven years elapsed before
the previously published acquiescence
was withdrawn and a non
See Acq. to Caulkins v. Commissioner in
acquiescence substituted.
C . B . 1944 , 5 and the subsequent non-Acq. in C.B. 1955-1, 7 . In another
case involving an interim of twenty years, the change was given prospec
tive effect only.
However, this was characterized by the then Chief
Counsel as an "unusual circumstance" because the substantive issue
was of widespread importance and, during the interval, the Service had
issued a number of private rulings relying on the earlier acquiescence.
See Rogovin , supra, at 773.
220 See Rogovin, op , cit. supra note 216, at 773 .

221 Ibid.

LITIGATION PRACTICES

151

Technical Information Releases (so- called TIR's) which typically
do resemble exceedingly abbreviated published rulings . It even
follows this practice for a very few district court cases .
4 . 9 Practices peculiarly important to taxpayers
Taxpayers in irreconcilable conflict with a tax adminis 
tration als o have peculiar concerns extending beyond the in
dependent tribunals ' structural arrangements. These pertain
primarily to practices affecting the convenience of litigating a
dispute .
Insofar as affected by geography, the convenience of tax
payer access to a trial tribunal was discussed earlier in con
nection with structural arrangements . Relevant also, however,
to convenient access are other practices relating to (i) the
point in time when the disputed amount must be paid and
(ii) the matter of representation.
If it were true that a " king can do no wrong, " 222 i.e., if
the sovereign never forced to litigation issues other than those
it was sure to win, there would be scant reason to object if
payment of the amount in actual dispute were required before
according access to a trial tribunal . Governments, however,
like private citizens, often are adjudged wrong by trial tribu
nals . For example, of those U.S. Tax Court decisions which,
in fiscal 1 966, became final because not appealed, taxpayers
were held to be wholly r ight in 18 percent and partially right
in another 34 percent, for a total of 5 2 percent. 223 In simi
lar circumstances involving suits between private parties, no
government would dare have the temerity to enact a law which
presumed an alleged debt was owing and which required pay 
ment before a trial court had spoken. I s it not then unbecom
ing for that same government to e stablish a different norm
for cases where it is a party, s olely for its benefit? There
is, moreover, a second consideration: requirement of such
prior payment can seriously inconvenience many taxpayers .
D o not these reasons suggest that no prior payment should be
required ?
Until an independent tribunal has spoken, it is
enough that-as in the case of private litigation- {i) interest
continue to run against the taxpayer should he lose and
�

222 See 3 Blackstone, Commentaries on the Laws of England 254 (1st
ed. 1768).
223 This meant the government was wholly right in 48% and partially
right in 34%, for a total of 82o/o- See Commissioner of Internal Revenue,
op . cit . supra note 46 , at 44.
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(ii) remedies be available to safeguard the government's chance
to collect if there is reason to believe it otherwise would be
in jeopardy.
The Belgians apparently think this is not enough. As a
matter of law at least, there the duty to pay is not suspended
pending resolution of the controversy by a trial tribunal. 224
The exact contrary is true in Britain: there payment is post
poned when a dispute is carried to either the General or Spe 
cial Commissioners . 225
The United States, as to substantive income tax dispute s,
has never decided which of the two competing practices is
correct. Though it is entitled to interest on unpaid amounts
owing 226 and does possess remedies to safeguard its chance
to collect, 227 it follows the Belgian practice (prior payment)
if the taxpayer prefers to litigate before either the appropr iate
district court or the Court of Claims . But it is content with
the British practice (postponement) if a taxpayer tries his suit
before the U . S . Tax Court. 228 Germany 229 and France, 230
while less equivocal, adopted a yet different practice which
falls between the Belgian and British usages. In Germany, for
example, the local finance office itself generally has discre
tion in the matter . However, postponement must be authorized
in either of two circumstances, both of which can be tested by
summary judicial review even before an action on the substan 
tive issue is filed.
The two circumstances involve cases
where e ither genuine doubt exists regarding the merits of the
government's position or prior payment would have an un
necessarily harsh effect on the taxpayer .
Representation requirements also can affect adversely the
convenience of taxpayer -access to a trial forum.
In small
224 See Chap. VII, § 3 . 4 and Chap. VIII, § 4. 3 infra .
225 See Chap. XX, §§ 4. 3 a and 4.3b infra .
226 See I.R.C. § 6601.
227 Perhaps the most important is the j eopardy assessment.
I.R. C. § 6861 et seq.
228 This i s because b y statute-absent a j eopardy assessment-the

See

dis
puted amount cannot be assessed until the government serves notice of
the taxpayer' s right to appeal to the Tax Court and, assuming a timely
appeal, until the decision of that court becomes final. I.R. C . § 6213.
However, should the taxpayer appeal the Tax Court' s decision, payment
will not be further postponed unless the taxpayer files an appropriate
bond. I.R.C. § 7485. The Tax Court is an available forum, however, only
as to income, estate , and gift taxes.
229 See Chap. XVI, § 4.3 infra .
230 See Chap. XI, § 3 .4b, and Chap. XII, § 4.1 infra .
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cases particularly, it actually may be against taxpayer economic
self-interest to employ the particular type of representative
required or, for that matter, any representative at all. How
ever, given the adversary system, every such taxpayer has a
conflicting concern, namely, that his case be presented effec
tively. Trial tribunals themselves have a stake in that con
cern. First, in the interest of their own efficiency, they would
prefer not to waste any time on cases obviously and completely
devoid of merit, but instituted because completely unknowledge 
able taxpayers sought to represent the mselve s . Second, it is
difficult for a tribunal to wear two hats, to try to serve as an
advocate for the taxpayer and be also an objective judge .
In resolving these conflicting concerns, all six of the
countrie s covered here permit a taxpayer to represent him 
self. 2 31
However, in Germany, should the trial tribunal con
clude that a given taxpayer is incapable of this, a new law
permits the court to require him to secure counsel 232 though,
as later observed, not necessar ily a lawyer . In France, the
difficulties which so-called pro -se cases pose for the tribunal
are mitigated by a yet different practice, actually applicable
to all cas e s . A subordinate of the tribunal itself i s required
to submit to it his own objective analysis of a cas e . 233 This
analysis is in addition to and independent of those submitted
by the two competing parties . In the United States, it has been
proposed that a small claims division, with simplified pro
cedures, be added to the Tax Court. In effect, an independent
Commissioner would serve as judge, and often also as the
advocate for taxpayer s subjected to small (le ss than $2, 500)
proposed deficiencies . 2 34
Closely related to the foregoing problem is the question
of whether taxpayer s who do desire representation should be
b arred fr om employing non-lawyers. In the case of general
(non-tax) legal matters, tradition, society 's interest, and af
fected tribunals are served where a country maintains, for the
benefit of those who seek representation or mere legal advice,
2 31 See § 4. 3 , Chaps. VIII, XII, XVI, XX, and XXIV; and 28 U .S . C ,
§ 1654.
2 32 See Chap. XVI, § 4. 3 infra .
233 See Chap. XII, § 4. 3 infra . Belgium, in "public interest" cases ,
follows a similar practice though the role is performed by a member of
the Attorney General' s staff. See Chap. VIII, § 4,2 infra .
234 See s. 18, 90th Gong. , 1st sess. (1967). Also see 113 Cong. Rec .
(daily ed. ) , Jan. 11, 196 7 , S55. The commissioner' s decision would be
subj ect to internal review by a j udge.
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a class of professionals (lawyers) whose prescribed training
I n a given
tends to assure a minimum level of competence .
country, however, circumstances may deprive the legal pro
fession of any justifiable claim to a monopoly over certain
matters that otherwise might be deemed to involve lawyer -like
activity . For example, even in several of the highly developed
Eur opean countries covered here, law schools have almost en
tirely ignored fiscal law. In consequence, given the complexity
of the subject, lawyers as a class did not have the preparation
necessary to pre - e mpt the advisory r ole in tax affair s. As
legally trained individuals were unable to meet an obvious
societal need, the resulting partial vacuum was filled by gradu
ates of other disciplines (accountants or economists), by persons
formerly e mployed and trained by the tax administration, or by
self-educated and self-styled "experts . " 2 35 The se persons not
only prepared returns but, as disputes arose, also represented
taxpayers in their dealings with the tax administration itself.
All the European countrie s covered here except France
r esponded to this extensive use of non-law trained counsel by
permitting non-lawyers who work in this field to represent
And
taxpayers fully before their respective trial tribunals.
France impose s only one limitation. 236 No doubt factors con
tributing to their decision included taxpayer convenience and
the supposition that subject-matter knowledge -not just the skill
qua skill of an advocate -counted for something.
According these considerations special weight and effect
in the tax setting doubtless was facilitated in Germany, the
Since
Netherlands, and Great Britain by one further fact.
these countries utilize separate specialized tribunals or cham
bers for the trial of tax cases, it was possible, without dis 
rupting normal judicial procedures elsewhere, to develop in
formal procedures for these cas e s . The decidedly informal
p etitions and procedures utilized in Germany and the Nether 
lands 237 make it possible to carry on a conflict resolution
process though German and Dutch lawyers rarely appear at
this level. 2 38
It also is very unusual for a British barrister
to appear before England's General Commissioners. Taxpayers
r epresented there typically e mploy accountants or solicitors;
and the government itself is represented by a non-legally
2 35 See §§ 1. 5 and 1.6 in Chap. V, IX, XIII, XVII, and XXI infra .
2 36 See text accompanying note 242 infra .
2 37 See § 4.3 in Chaps. XVI and XXIV infra .
238 Jbid. Also see § 1. 6 , Chaps. XIV and XXI infra .
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trained inspector . 239 Not surprisingly, the procedures followed
there are not as formal as those adhered to by the Special
Commissioners before whom typically only solicitors and bar 
risters appear for taxpayers, with the government usually being
represented by its Solicitor 's Office. 240 Comparably in Bel
gium, though non-lawyers are permitted in tax cases to per 
form the same function as lawyers, the fairly formal pro
cedure s followed taken in conjunction with the fact that the
government itself is represented by a regular practicing mem 
ber of the bar probably help explain why a lawyer customarily
serves as the taxpayer 's representative . 241
France, the only European country of the five to subject
taxpayers to a formal detriment should they employ non
lawyers at the trial stage, does permit such a representative
to prepare petition, brief, or any other essential document.
The only restriction: he may not participate in oral argument
before the tribunal . 242
In actuality, however, French tax
payers most frequently are represented by persons who do
hold a law degree and who, earlier in their careers, served
as government inspectors . And their adversar ie s are of like
quality, i.e., come from the legally trained inspectors presently
employed by the government. 243
Practice at the trial level in the United States differs
from every one of the foregoing usages, though it most nearly
approximates that of Belgium. Pr ior to World War II, U . S.
law schools -like so many of their present European c ounter 
parts-tended to ignore tax law. In consequence, at an early
p oint in time accountants began to perform a substantial ad 
visory role in tax affairs, prepared returns, and-as disputes
ar ose -represented taxpayers in dealing with administrative
officials . Even in that period, however, the heavy turnover
s uffered by the tax administration's legal staffs supplied the
bar with a significant number of pr actitioner s trained in tax
matte rs. Since the war, this continuing reservoir has been
complemented by graduates of law schools, practically all of
which have instituted substantial course programs in taxation.
In consequence of the se two facts, though the bar never has
monopolized e ither the giving of tax advice or taxpayer
2 39 See Chap. XX , § 4.3a infra .
240Id ., § 4.3b. Also see Chap. XVII, § 1.6 infra .
241 See Chap. VIII, § 4.3 infra . Also see Chap. VI, § 1. 6 infra .
242 See Chap. XII, § 4.3 infra . Also see Chap. IX, § 1.6 infra .
243 Ibid.
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representation at the administrative level, it has been able to
maintain in fact, if not in law, a virtual monopoly in repre 
senting taxpayers before trial tribunals . Indeed, before two
of the three alternative trial forums (district courts and Court
of Claims), lawyers alone may appear in a representative
capacity, 244 and each tribunal follows the formal procedural
rules it otherwise applies to non-tax cases. 245 Only before
the Tax Court are non-lawyers permitted to appear in a rep
resentative capacity . 246 While its procedures, in practice, are
not quite as well calculated as those of a district court to
assist the parties in refining the issues and discovering evi 
dence, 247 these same procedures mirror those of a judicial
proceeding, not those of informal administrative hearing.
P artly in consequence of this, appearance even there of a
non-legally trained representative rarely occurs. Even tax
payers who were represented by large accounting firms during
the administrative phase of the conflict resolution process
typically e mploy a lawyer when moving into the litigation stage .
In fact, were it otherwise, the accounting firms themselves
would become entangled in the forum selection process and in
Only
what then becomes tantamount to a conflict of interest.
a lawyer lacks self- interest when advising a taxpayer as to
which of the three alternative trial forums would be most
appropriate for his case. 248
At the appellate level, both Britain and the United States
utilize courts of general jurisdiction to hear tax cases. 249
While Belgium utilizes a semi-spec ialized chamber in its
Court of Cassation, 250 there, as in the United States, even
those taxpayers who employ counsel at the trial level almost
always hire attorney s .
Hence, it is not surprising that all
three countries permit only lawyers to serve in a represen
France and the
tative capacity at the appellate level. 251
Netherlands, on the other hand, permit others to fulfill this
244 Federal Rules of Civil Procedure, Rule 11; Court of Claims Rule s ,
Rule 2.
245 For a comparison of their respective rules, see Ferguson , op . cit.
supra note 2 6 , at 33 9 and 348 , and § 4. 10 infra .
246 Tax Court Rule 2.
247 See Ferguson, op , cit. supra note 26, at 356, and § 4.10 infra ,
248 0nly a lawyer may act in a representative capacity before all three
alternative forums.
249 See § 4. 5 supra and Chap. XX, § 4.4 infra .
250 See § 4. 5 supra and Chap. VIII, § 4.4 infra .
251 See § 4. 5 in Chaps. VIII and XX infra .
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function-s ubject to the limitation that they may not make an
or al argument. 252 Germany doe s not even impose this re 
striction. 2 5 3
4 . 1 0 Practices of common concern
Of the three parties associated with tax litigation at the
tr ial level {taxpayer, administration, and tribunal), at least
two have a common stake in three different goals . Each party
shares an intere st in fostering practices which efficiently and
in a timely manner strip down the issues to the absolute e s 
sential s . Then, a s t o any issues remaining i n dispute, prac 
tices which assure one party of the opportunity to obtain evi
dence under the control of the other become equally important,
most often to the government but sometimes to the taxpayer .
Finally, all three would appear to be benefited, should bilateral
agreement then become possible, by permitting the two con
testing parties themselves to terminate the proceedings .
On
balance, however, a practice of entering into agreements at
this belated stage may be against the long-range procedural
interests of the administration and of the tr ibunal, and of net
benefit only to the particular taxpayer .
Timely refinement of issues is calculated to avoid both
waste and surprise .
The centr al need is to complete the
process well before either party is "up against the gun. " Most
illustrative is the situation where a tribunal schedules oral
hearings quite far in advance with consideration of evidence
limited to that introduced at the hearing itself. Only if the
issues are refined well before that hearing can the parties
avoid the burdensome waste of collecting evidence affecting
matters not actually in dispute, and prepare adequately to deal
with all issues that actually will be put in conflict.
In France, 254 the need for advance warning is less serious
than in most of the other countries . In the adversary sense,
oral hearings in France, as in Belgium, 255 are of less sig
nificance . 256 Further, typically the evidence is in before the
parties are put "up against the gun . " Before the hearing is
252 See § 4.5 in Chaps. XII and XXIV infra .
2 5 3 See Chap. XVI, § 4.5 n. 25 infra .
254 See Chap. XII, § 4.3 infra . Some parallel between French practice
and that of the U.S. Court of Claims is noted in Ferguson, op, cit. supra
note 2 6 , at 348.
255 See Chap. VIII, § 4.3 supra .
256 Cf. § 4. 3 in Chaps. XVI, XX, and XXIV supra .
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scheduled but after the petition and answer have been filed,
the parties continue to sharpen the issues and arguments and
to introduce evidence, by exchanging repeatedly through the
tribunal further memoranda and supporting documents . They
continue this process until one party fails to reply in a timely
manner to the last memorandum submitted by the other . 257
The hearing which then follows consists of little more than
And
oral argument. Ordinary witnes ses do not appear . 2 5 8
should the tribunal itself inquire into a matter which leads a
party to invoke a yet new ground, it must allow the other
party time to prepare a responsive written memorandum and
supporting documents .
The extent of responsibility a tribunal itself assumes
necessarily affects all three of the previously mentioned com
mon concerns . This is best illustrated by the contrasting ex
periences in Germany and the United States, two countries
which do permit oral hearings with witnesses, etc .
The German fiscal courts reserve a more dominant role
for the mselves than do their U. s . counterparts . 25 9 Neither
conte stant bears the burden of proof. The fiscal court itself
has the ultimate responsibility to unearth the truth and to de
In consequence, the
cide the case in accordance with law.
court does not accept formal agreed stipulations of fact.
Further, if either party files a statement lacking sufficient
specificity, the court-to satisfy its own need-may require
submission of another, addressed more precisely to the issues
in controversy. To that s ame end, it may require a party to
submit evidence in response to matter s introduced by the
other . Finally, because it i s the court's responsibility to de 
c ide the case in accordance with law, the parties themselves
cannot terminate the proceedings on reaching a bilateral agree
ment. Only if the court deems the latter to accord with the
tax law, will it be approved and the proceedings terminated.
Thus, even if the parties were so-minded, the proceedings
would not be dismissed should such an agreement attempt to

25 7 If these exchanges are continued unnecessarily, the tribunal can
terminate this stage. See note 26 supra .
258 While the parties may agree upon a nonpartisan " expert" witness
to determine a question of fact, or have the tribunal appoint such a per
son as head of a three-man panel, findings of fact by the expert also are
submitted in writing, See note 26 supra .
259 See Chap. XVI, § 4.3 infra .

LITIGATION PRACTICES

159

split an issue which the tribunal itself necessarily would have
had to decide entirely for one side or the other . 260
A trial in the United States, on the other hand, tends to
be more adversar y in character, as distinguished from the
inquisitorial type of proceeding.
In litigation before the Tax Court, for example, one of the
parties always has the burden of proof. Generally, it is the
taxpayer . 261 At the least he bears the burden of proving that
the deficiency asserted by the Commissioner was "arbitrary
and excessive . " 262 This, taken in conjunction with two facts,
that the date of the session at which the tr ial will take place
typically is set three months in advance 263 and that the court
frowns on continuance s, 264 emphasizes his need to have the
issues sharpened well in advance .
Ideally, he should have been informed of the administra
tion's precise position before he filed his petition. The final
notice he received from the administration, 265 rejecting his
contention as to a disputed item, should have indicated the
specific ground for so doing.
This is not always possible,
however, and is not a requirement. One recurring reason why
the administration cannot be specific at that point is attributa
ble to the taxpayer himself, and grows out of the fact he need
not exhaust his administrative remedies before filing a petition
with the Tax Court. A taxpayer, who does not invoke the last
administrative appeal (regional Appellate Division) available
before a petition must be filed, in effect forces the adminis 
tration to issue the notice before its most trusted field offi
cials have had a reasonable chance to work out the specific
grounds upon which it ultimately would want to rely .
That
these officials are bypassed at this point in approximately
260 That the German tax administration itself would not be so-minded,
see Chap. XV, § 3 .4a infra .
261 With respect to matters belatedly raised (see text accompanying
note 268 infra ) and the issu�s of fraud and transferee liability, the
government bears the burden. I . R,C. §§ 7454 and 69 02 (a).
262 Helvering v. Taylor, 293 U.s. 507, 513 (1934).
However , once
the taxpayer satisfies this burden, the Commissioner has the burden of
establishing the correct but lesser deficiency owing. Ibid. It is other
Mahler v. Commissioner, 11 9 F.2d
wise in the case of a deduction.
869 (2d Cir. 1941) , cert. den. 314 u.s. 660 (1941).
26 3 Tax Court Rule 27 (c).
264 Tax Court Rule 27 (d) .
265 This is a statutorily required notice of deficiency. I.R.C. §§ 62 12
and 62 1 3 .
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two-thirds of all cases petitioned to the Tax Court 266 indi
cates the dimensions of the government's difficulty. Be that
as it may, the final administrative notice is legally sufficient
if it indicates the amount of the asserted deficiency and the
years involved. 267 Indeed, there is a complementary principle
which tends to deter specificity: should the notice set forth a
specific gr ound, later adoption- in the government's answer to
the taxpayer 's petition-of a yet different inconsistent ground
will shift the burden of proof as to that ground from the tax
payer to the administration. 268
While the petition the taxpayer subsequently files must
contain "Clear and concise assignments of each and every
error which the petitioner alleges to have been committed by
the Commissioner, " and "Clear and concise . . . statements of
the facts upon which the petitioner relies as sustaining the
assignments of error, " 269 it include s ne ither evidence nor
Once filed, the petition of course can be
legal arguments .
amended. 2 7 0
2 6 6 Commissioner o f Internal Revenue, op . cit. supra note 46 , at 134
( Table 17 A). The problem of reviewing statutory notices which then must
be issued by lower echelons (District Director) is further complicated by
the fact that approximately 200 ,000 taxpayers annually receive such final
administrative notices only because they defaulted on all mail received
from the tax administration.
267 Luke v. Commissioner, 23 TCM 1022 (1964 ) ; Holmes v. Com
missioner, 22 T.C. 2 14 (1963).
268 Tax Court Rule 32. Tauber v. Commissioner, 24 T.C. 179 (1955).
Also see Papineau v. Commissioner, 28 T.C. 54 (1959).
Buf, if the
notice merely cites the "Internal Revenue Code, 1 1 without identifying a
specific section, the burden will not shift though the government later
places its reliance on a given section. Sorin v. Commissioner, 2 9 T. C .
959 (1958 ) , aff'd 2 7 1 F.2d 7 4 1 (2d Cir. 1959). Cj. Luke v . Commis
sioner, 23 TCM 1022 (1964) ; Spangler v. Commissioner, 32 T . C . 782
(19 5 9 ) , aff'd 278 F.2d 665 (4th Cir. 1960) , cert . den . 364 U.S. 825
(1960).
269 Tax Court Rule 7.
2 7 0 Tax Court Rule 17. Indeed, should the taxpayer, at the subsequent
hearing, introduce testimony bearing on an ultimate fact not pleaded, he
can make a motion to be permitted to conform the pleadings to the proof
(Tax Court Rule 17 (d) ) , in which case, to avoid surprise, the government
can request an extension of time within which to reply. Tax Court Rule
2 0 . But in contrast to practice before the district courts, should the tax
payer introduce such testimony without amending his pleading, thereby
creating the possibility of misleading the government, that testimony will
not be considered by the court. Factor v. Commissioner, 17 TCM 459
(195 8 ) , aff'd 2 8 1 F.2d 100 (9th Cir. 1960 ) , cert . den . 364 U.S. 933 (196 1 ) .
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Again to avoid surprise, the government's answer to the
petition must indicate "fully . . . the nature of the defense . "
Further, it must contain a "specific admission or denial of
each material allegation of fact . . . and a statement of any
facts upon which the Commissioner relies for defense . . . . " 271
Finally, if the government desires to raise a new issue not
covered by the previously mentioned final administrative notice,
the facts pertaining thereto must be stated. 272 As to these,
as before noted, it assumes the burden of proof.
Either party can test the degree of factual specificity ac 
tually necessary for either the petition or the answer by a
motion that the other party be required to file "a further and
better statement of the nature of his claim, of his defense, or
of any matter stated in any pleading. tt 273 No doubt the court's
attitude toward such a motion in any given case is and should
be affected by two considerations : (i) the extent to which the
non- moving party could be expected at this early point to know
the facts in more specific detail, and (ii) the fact that, by the
time the case is ready for trial, the court "expects," in con
trast to German practice, that the parties will have stipulated
formally "evidence to the fullest extent to which complete or
qualified agree ment can be reached including all material facts
that are not or fairly should not be in dispute . " 274 T o this
latter end, the court expects the parties to commence to dis 
cuss stipulation pos s ibilities not later than that point when
they receive the typical three months ' advance notice setting
the date when the trial session will begin. 275 Until recently,
however, this expectation was toothles s . Not until the trial
began was it necessary for a non-moving party to answer a
motion to show cause why he should not stipulate facts and evi
dence contained in the moving party 's proposed stipulation. 276
271 Tax Court Rule 14.
272 Jbid. Thus if a new

ground is asserted for the first time in the
legal brief which the government files after the hearing is over , it will
not be considered by the court. Weisner v. Commissioner, 20 TCM 1150
(196 1). Cf. Commissioner v. Licavoli, 252 F.2d 268 (6th Cir. 1958).
But cf. Luke v. Commissioner, 23 TCM 1022 (1964) where surprise
was not involved.
2 7 3 Tax Court Rule 17 (c )
274 Tax Court Rule 3 1 (b) (1).
Italics added.
See Commissioner v.
Licavoli, note 272 supra .
275 Tax Court Rule 37 (b)(2).
276 See Epstein, " The New Stipulation Procedures in the Tax Court:
How They Are Working ? " 22 J. Taxation 180, 1 81 (1 9 65) .
.
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By amending its rules in two r espects, however, the Tax Court
put teeth into its expectation. The non-moving party now must
answer the show-cause order not later than ten days before
the session begins . 277 More importantly, the Tax Court has
instituted a pretrial conference procedure 278 somewhat s imi
lar to that district courts have long followed. 279 Upon request
of e ither s ide, a judge will sit with the parties to facilitate
the process of "narrowing issues, stipulating facts, simplifying
the presentation of evidence, or otherwise assisting in the
preparation for trial or possible disposition of the case in
whole or in part without trial . " 280
With respect to one matter, however, the Tax Court has
not caught up with the district courts. The latter s ' procedures
are considerably more helpful in discovering evidence, i.e., in
assisting a given party, in advance of the trial, to obtain evi
dence which is under the control of the other party. District
court and the T ax Court procedures alike enable a party to
take pretrial depositions alone or on written interrogatories . 281
District court procedures also enable a party before trial to
r equest admissions or inspection of documents controlled by
the other party. 282
Be cause it is the taxpayer who usually controls most evi
dence pertaining to his case, comprehensive discovery pro
cedures are of greatest benefit to the government. That it
can be served in two respects, not just one, is best illustrated
by the effect of a change made in the way the Justice Depart
ment deals with tax cases pending in district courts. Until
1961, when a taxpayer filed his complaint in court, the depart
ment tended "to await further moves by the plaintiff . " 283
Since 1 961 , however, it has taken the offensive . Well before
trial, it has used the comprehensive discovery procedures
available in district courts not only to unearth the truth in
277 Ibid. Tax Court Rule 3 1 (b) (5 ) . Even so , because Tax Court j udges
ride circuit and do not arrive in a city until the day before a session is
to commence, it is still inconvenient to obtain a hearing on the show
cause order until the first day of the session.
278 Tax Court Rule 28. See Epstein, op . cit. supra note 276
279 Fed. Rules Civ. Proc. , Rule 16.
280 Id., note 2 78 supra .
281 Fed. Rules Civ. Proc., Rules 26 through 33; Tax Court Rules 45
and 46. See Ferguson, op . cit. supra note 2 6, and Kamisky, " The Case
for Discovery Procedures in the Tax Court," 36 Taxes 498 (1958).
2 82 Fed. Rules Civ. Proc., Rules 34 and 36.
283 Attorney General , Annual Report 1966, 366.
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preparing for trial should such ensue but also t o stimulate
more and better settlement offers 284 from taxpayer -adversar ie s
who began t o realize that discovered evidence increased their
hazards of litigation.
This raises the question of whether the government, at
this belated stage, should encourage bilateral settlements . That
the United States does just this is apparent from the fact that
the bulk of all docketed district court and Tax Court case s are
settled before trial285 - as in the Netherlands 286 and in sharp
contrast to France where few cases are settled after docket
ing. 287 Also, there is no doubt but that the effect in the United
States benefits immediately both contestants. Avoidance of a
given trial there, as would be true elsewhere, conserves the
contestants ' time and reduces their costs. Further, in con
trast to the situation in France, 288 Britain, 289 and the Nether 
lands, 290 where even trials in tax cases are not open to the
p ublic, only if a bilateral agreement is reached can the U. S.
taxpayer avoid exposing his financial affairs to public view.
Finally and of imperative importance, the U . S. T ax Court
itself is freed of a caseload it could not possibly decide on
the mer its . In fiscal 1966, of the 6, 2 34 docketed cases closed
out, it was able to decide on the merits only 7 2 6 . 2 91 Practi
cally all the rest were settled. This fact-that the Tax Court
otherwise could not accommodate the case load-is the precise
reason why the U. s. tax administration now actually has no
choice but to encourage bilateral settlements even at this be 
lated stage . The s ame reason explains why the Tax Court, in
contrast to the German courts, has no choice but to accept
each such settlement whether or not it is in strict accordance
with the tax law itself. 2 92 However, given the propriety of
284 Attorney General, Annual Report 1965, 30 8 .
2 85 See note 17 5 supra, and Chap. III, §§ 3 . 1 and 3 . 4 supra .
286 See Chap. XXIV, § 4. 3 infra .
287 See Chap. XII, § 4. 3 infra .
288 See Chap. XII, § 4. 3 infra .
2 89 See Chap. XX, § 4. 3 a infra .
2 90 See Chap. XXIV, § 4.3 infra .

2 9 1 Commissioner of Internal Revenue, op. cit. supra note 4 6.
At
year' s end, 1 0,024 cases were still pending and, of course, most of
these will be settled by agreement.
292 For all practical purposes, the settlements reached at this stage ,
including those which split a single issue, conform to the same policies
as those which are reached during the earlier administrative stage. See
Chap. III, § 3 . 4 supra .
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the aggressive settlement policy the Uo S. tax administration
pursues during the earlier administrative phase, the pivotal
question facing a country just now evolving its procedure s is
Over the long haul, would the U. s. tax system have
this :
worked more smoothly had its administrator s-on first formu
lating its procedures years ago-treated the inception of the
litigation stage as a cut-off point, after which cases would not
be settled bilaterally ?
As things now stand, the United States has neutralized the
otherwise existing taxpayer incentive to make an all out at
tempt to settle a case before docketing it with a court.
Partly in consequence of this, only after a case has been
docketed do many U. S. taxpayer -representatives (4,489 in fiscal
1966 ) 293 make their first attempt at settlement. While certain
advantages in so doing are peculiar to the United State s, 294
an additional advantage would be equally operative elsewher e .
B y delaying discussions until just before the trial date, 295 the
taxpayer rs representative can prepare simultaneously for settle 
ment discussions and the trial-should one actually ensue .
For a var iety of reasons, a second group of taxpayer
representatives will make two trys at settlement, one before a
case is docketed and, if unsuccessful, one afterward . 296 But
2 9 3 Commissioner of Internal Revenue, op . cit. supra note 46 , at 134
(Table 17 A). Some actually had no other choice, for the District Director
had issued a final statutory notice before giving the taxpayer a chance to
enter settlement discussions at the regional level. This circumstance
may arise, for example, where the statute of limitations was about to run
on the proposed deficiency.
294 Most such advantages are discussed in Chap. III, § 3.3 supra .
Further, since the requisite statutory notice of deficiency will have been
issued prior to se�tlement discussions, these taxpayers-should a trial
actually ensue-are freed of the burden of proof regarding any new af
firmative issues raised by the government during the settlement discus
sions. See text accompanying note 268 supra . It would have been other
wise if the affirmative issue had been raised in settlement discussions
which preceded issuance of the statutory notice. See text accompanying
notes 261 and 262 supra .
295 While the U.S. tax administration has tried, as to docketed cases,
to induce taxpayers to hold their settlement discussions before cases
actually are scheduled on a trial calendar (Rev. Proc. 60-18, C.B.
1960-2 , 988), the fact is that a majority of all docketed settlements occur
thereafter.
296 The great preponderance of those who follow this route actually
achieve a settlement during the first of the two stages. In fiscal 196 6 ,
this was true for 2 1,475. However, 4,2 51 failed to reach agreement at
that point.
See Commi ssioner of Internal Revenue, op . cit. supra note
46 , at 133 (Table 15B).
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be cause they know, at the point of the initial attempt, that a
se cond opportunity is available, many do not make an all out
attempt to prepare their cases for the first try . 29 7 In con
sequence of this, the ir first effort did not achieve the type of
settlement which they were willing to accept. Hence, a second
belated try .
Repetitious time drain on the administration 1s per sonnel
The
is the peculiar consequence of this second practice. 2 9 8
practices of b oth groups, however, contribute to delay in
settling old disputes and create, for the administration, an un
becoming image, akin to that of a private litigant "negotiating
right up the courthouse steps . "
A now developing country will have a chance t o avoid the
dilemma in which the U. s. tax administration finds itself only
by de ciding at the outset whether the foregoing consequences
are sufficiently adverse to warrant terminating settlement ac 
tivities at the point a petition is filed with a court. Once such
a country extends its settlement activity beyond that point,
retrenchment may become impossible . T axpayers who other 
wise might have settled prior to the litigation stage will begin
to delay serious attempts at settlement until after the litiga
tion stage is reached.
In due time, this number will be so
great that the practice cannot be ended without overwhelming
the trial tr ibunals.

29 7 See Chap. III, note 6 4 supra .
29 8 Indeed, even a yet different office becomes involved.

supra .

See § 4.8

