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In genaral.—The action on the case, at the present
§755.
time, may be understood to comprise all actions for torts or
injuries effected without force, and for torts and injuries aris
ing from the forcible or violent act of another, when the tort or
injury is not the immediate effect of the force, but merely a
it

is

it

is

and being for torts only,
technically
of trespass on the case.‘
Notwithstanding
the act be immediate, if
be not wilful, but occasioned by the
carelessness and negligence of the defendant, the plaintiﬁ
at liberty to bring an action on the case? And although by
it,

consequence of
called an action

1—Archbold's Nisi Prius, 402.
2—Wliliams
v. Holland,
10 Bing.,
112.
An owner of land made an exca
vation therein, within a foot or two of
a public street, and used no precaution
against the danger of falling into it;
a person passing in the night-time fell
into the excavation, and was injured.
Held, that the owner of the land was
not liable to an action for the injury
thus caused.
l-lowland v. Vincent, 10
Metc., 37. ln this case, the court say that
the defendant was lawfully entitled to
excavate and use his own land up to the
line of the street, nor did the law re
quire him to erect any barrier or fence
between
his excavation and the street,
consequently defendant
was not guilty
in the manner in which
of negligence

he used his premises;
on
hand,
plaintiff
in passing

the

along

other
the

street had no right to go outside of it
on to defendant's premises.
and
had
she not done so no accident would have
occurred, and, although she were guilty
of no negligence
in passing beyond the
line of the street, yet she cannot re
cover.
Owners of private property are
not liable for injuries caused by leav
ing a dangerous place unguarded, when
the person injured was upon the prem
ises
without permission and not on
business or other lawful occasion,
and
had no right to be there: Hargreaves v.
Deacon, 25 Mich., 1; see, 33 Mich., 232.
This rule that the owner of lands is not
liable to trespassers for injuries sus
tained hy them on the lands has no ex
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the common law trespass and not case must be brought, where
the act was willful, this rule is very much changed by statute,
and it is now in general immaterial, so far as regards the form
of action, whether the action was willful or not. “Where, by
the wrongful act of any person, an injury is produced, either
to the person, personal property, or rights of another, or to
his servant, child, or wife, for which an action of trespass may
by law be brought, an action of trespass on the case may be
brought to recover damages for such injury, whether it was

willful or accompanied by force or not; and whether such
injury was a direct and immediate consequence from such
wrongful act, or whether it was consequential and indirect.”3
Actions for negligcnce.—Where the injury of which
§756.
the plaintiff complains has resulted from the negligence of both
parties, without any intentional wrong on the part of the de
No man can, in
fendant, the action cannot be maintained.‘
in favor of children: Ryan v.
Tower, 128 Mich., 463; 87 N. W., 644;
Formail v. Standard Oil Co., 12'.‘ Mich.,
496; 86 N. W., 946; Peninsular Trust
Co. v. Grand Rapids, 131 Mich., 571;
92 N. W., 38; Frost v. Eastern Ry., 64
N. H., 220, 9 Atl. 790, 10 Am. St., 396.
What is known as the. doctrine of the
“Turntable cases," the ﬁrst of which was
Railroad Co. v. Stout, 17 Wal1., 657, is
disapproved in Ryan v. Towar, supra.
'lhere is a liability, however,
even to
trespassers, for injuries resulting from
wanton or willful conduct of the owner:
Bird v. Holbrook, 4 Bing., 628; McCa
hiil v. Railway Co., 96 Mich., 156; 55
N. W., 668. W, who prepared drugs for
the market, by his servant, labeled a jar
extract, as
of belladonna, a poisonous
dandelion, a harmless medicine,
and
sold it; and, after it had passed through
several hands, a portion oi the contents
of the jar was sold and administered as
dandelion, and seriously injured the pa
tient; it was held that W was liable to
an action tor the damages.
Thomas V.
Winchester, 6 N. Y., 397.
3——C. L., 5 10400.
This statute has
no reference to trespass on lands: Wood
v. Michigan A. L. Ry. Co., 81 Mich.,
358; 45 N. W., 980: Haines v. Beach,
90 Mich., 563; 51 N. W., 644.
This
statute authorizes the joinder of counts
in trespass and case: Bellant v. Brown.
ception

The
78 Mich., 294; 44 N. W., 326.
object of this statute was to “obviate the
technical rules of pleading which had
of the
grown up under the decision
courts and to enable parties to bring
into one
as many claims as possible
suit" and "with this object in view the
statute should be liberally construed":
Beilant v. Brown, supra. One who, be
ing allowed to remain on land under a
keeps animals on it that
mere license,
have an infectious disease, in consequence
of which the animals of the owner, after
wards brought upon the land in ignor
ance of the danger, become infected and
damaged,
will he liable to an action
for such consequential injury: Eaton v.
Injury alone
Winne, 20 Mich., 156.
will not support an action on the case.
There must be a concurrence of injury
and wrong; and it the act be not un
lawful in itself, then unless done in a
manner, and at a time, or under cir
which render it wrongful, or
cumstances
lacking in due regard to the rights of
others, there can be no liability for any
injury that may result: Macomber
v.
Nichols, 34 Mich., 213.
4—Brow1ell v. Fiagler, 5 Hill, 282;
cited, and Underwood
v.
33 Mich., 232. Negligence can
not be presumed without proof of actual
negligence: Grand Rapids 8: Indiana
Ry. Co. v. Huntley, 38 Mich., 541.
and cases there

ivaldron,
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any case, be allowed to recover damages resulting from his own
A plaintiﬁ’ suing for negligence,
misconduct or negligence.
must himself be without fault?
5—Brown v. Maxwell, 6 Hill, 592;
v. Hendrie, 26 Mich., 255.
Thus
in case of a collision, the burden of
proof is on the plaintiff not only to
show negligence
on the part of the de
fendant, but ordinary care on his own
part: Drew v. Steamboat Chesapeake,
2 Doug. Mich., 36; see, McWilliams
v.
Detroit Central Mills Co., 31 Mich., 274.
One who is guilty of contributory neg
iigence
cannot recover for a negligent
injury: Joslin v. LeBarron, 44 Mich.,
1.60; 6 N. W., 214; Lake Shore & Mich
igan Southern Ry. v. Bangs, 47 Mich.,
\
470; 11 N. W., 276.
For cases illus
trating the doctrine that negligence
of
the plaintiﬂ contributing to the injury
complained of defeats a recovery,
see,
Goodaie v. Portage L. B. Co., 55 Mich.,
413; 21 N.
866; Van Auken v.
Chicago & W. M. Ry. Co., 96 Mich.,
307; 55 N. W., 971; Smith v. Jackson,
106 Mich., 136; 63 N. W., 982; Ban
nister v. Lake Shore & M. S. Ry. Co.,
113 Mich., 530; 71 N. W., 861; Smith
v. Township of Walker, 117 Mich., 14;
75 N. W., 141; Howey v. Fisher, 122
Mich., 43; 80 N. W., 1004; Benedict v.
Port Huron, 124 Mich., 600; 83 N. W.,
614; Merritt v. Foote, 128 Mich., 367;
87 N. W., 262; Freeman v. Pere Mar
quette Ry. Co., 131 Mich., 544; 91 N.
W., 1021; Oesterreich v. Detroit, ———
Mich., ——; 100 N. W., 466; (July,
1904); Kupkopski v. John S. Spiegel
Co., —— Mich., ——-; 97 N. W., 48;
(Nov., 1903); Smith v. Detroit & M.
Ry. Co., —— Mich.,
; 99 N. W.,
15; (April, 1904);
Proper v. Lake
Shore & M. S. Ry. Co., ——- Mich.,
-——; 99 N. W., 283; (April, 1904).
Contributory negligence in order to con
stitute a defense must have been negli
gence contributing to the injury itself
If it
for which the action is brought.
was subsequent negligence and only con
tributed to increase the injurious con
sequences, it goes to the amount of the
recovery only: Brown v. Marshall, 47
Mich., 576; 11 N. W., 392. A plaintiff
notwithstanding
may recover
he
was
negligent if the conduct of defendant
was wanton or wilful and except for it

Kelly

injury would not have been re
ceived: Tyler v. Nelson, 109 Mich., 37;
66 N. W., 671.
Where an injury of which the plain
tiif complains has resulted from the
fault or negligence of himself, or where
it has resulted from the fault or negli
gence of both parties, without any in
tentional wrong on the part of the de
fendant, an action cannot be maintained :
Williams v. Michigan Central Ry. Co.,
Thus, where a per
2 Mich., 259, 265.
son permitted his horse to run at large
in the highway, and it went upon de
i'endant's
railroad track and was killed
by a passing train in a dark night,
the engineer not appearing to have been
in fault, held, he could not recover:
Ibid., see, Michigan Central R. R. Co., v.
Leahey, 10 Mich., 193; Detroit & Mil
waukee R. R. Co. v. Van Steinburg, 17
Mich., 99.
against a
So in an action
railroad company, for injuries received
by the plaintiiff, in a collision between a
on which
locomotive
and
the wagon
plaintiﬂ was riding, negligence
on the
part of the driver of the team affects
right to recover equally
the plaintiff's
with her own negligence.
The plaintiif
cannot recover in such an action if her
directly or proximately,
own negligence,
contributed to produce the injury, al
though the defendant's negligence may
also have contributed to produce
the
result.
In such an action the plaintiff
must show that she acted with due care,
or that her own negligence did not con
tribute to the injury, as well as that
the defendant was guilty of such negli
gence.
The reasonable care which the
plaintiff and the driver of the vehicle
in which she is riding are required to
exercise
in such a case, is not limited
or affected by their situation or condi
tion in life; neither their station in life
nor any personal peculiarity of either of
them has anything to do with the ques
tion.
And it is no excuse to plaintiff
seeking to recover for injuries received
under such circumstances, that shc was
absent-minded,
and did not look to see or
And the de
stop to hear the cars.
grce of the defendant's negligence
seems
the
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to be entirely immaterial so long as it
appears that the plaintiff's negligence
contributed to the injury of which she
complains:
Lake
Shore & Michigan
Southern Ry. Co. v. Miller, 25 Mich.,
274. For cases illustrating
the rule of
imputed negligence,
as where the negli
gence of the driver of a vehicle is im
puted to one riding with him: see, Hilts
v. Foote, 125 Mich., 241; 84 N. W., 139;
Mullen v. Owosso, 100 Mich., 103; 58 N.
W., 663; 23 L. R. A. 693; 48 Am. St.,
436.
The principle involved is that of
agency and therefore negligence
cannot
be imputed to an infant, he not having
capacity to employ an agent: Hampel
v. Detroit G. R. & W. Ry. Co., -—
Mich., ——; 100 N. W., 1002; (Oct.,
1904); overruling, Apsey v. Detroit L.
& N. Ry. Co., 83 Mich., 432; 47 N. W.,
319.
To the same effect see Shippy v.
Au Sable, 85 Mich., 280; 48 N. W.,
584; Mullen v. Owosso, 100 Mich., 103;
58 N. W., 663; 23 L. R. A., 693; 43
Am. St., 436. In order that a plaintiff
may recover for injuries resulting from
the wrong or negligence
of another he
must show in all cases that the defendant
is entirely responsible for the grievance
complained of.
It must appear from
this showing that all the material neg
ligence that led to the injury was on the
part of the defendant or his agents, and
that the plaintiff did not contribute to
wards it.
Plaintiff must establish com
pletely whose fault it was, and explain
the whole transaction: Michigan Central
Ry. Co. v. Colman, 28 Mich., 441, 447;
and see, Daniels v. Clegg, 28 Mich., 32.
Negligence consists in the failure to
observe that degree of care which the
law requires for the protection of the
interest likely to be injuriously affected
by the want of it.
In making out neg
ligence,
the first requisite is to show
the existence
of the duty, which has
been neglected.
That duty must be set
out in the declaration, and the neglect
averred, and a failure to prove it is a
failure to make out the plaintiff's case:
Flint & Pere Marquette Ry. Co. v. Stark,
38 Mich., 714, 717; Thurston v. Detroit
Mich.,
U. Ry. Co.,
100 N.
W., 395; (July, 1904).
The degree of care required of a.
party in any business must, however, be
proportionate to its nature and risk.
But the law does not require business

i
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upon any unusual basis,
although it be one of great risk and re
quiring great caution; all rules applied
in such matters must be reasonable, and
must be applied with reference to the
ordinary conduct of affairs: Ibid. And
it seems that in considering whether
plaintiff's negligence has contributed to
an injury of which he complains, regard
will sometimes be had to his age, con
dition, capacity and degree of under
standing.
Thus, where plaintiffs car
riage, while driven by his daughter,
was injured by collision in a highway,
while ‘it was held that an injury to
plaintiﬂ’s horses and vehicle resulting
from defendant's negligence
in driving
on a highway, will not entitle plaintiff
to recover, if by ordinary care he might
have avoided the collision notwithstand
ing the defendant's failure to turn out
to the right, yet the court say, on the
question
plaintiff's
of
whether the
daughter, (who alone was driving his
horse when the collision occurred,) was
guilty of negligence,
it is proper that
her age, and the fact that she was a
woman,
by the
should be considered
jury; and the degree of care and skill
to which she should be held is that only
of a person of her age and sex, and not
necessarily the same that would be re»
quired of plaintiff himself if he had
been driving at the time: Daniels, v.
Clegg, 28 Mich., 32; East Saginaw C.
R. Co. v. Bohn, 27 Mich., 503; Swo
boda v. Ward, 40 Mich., 420; Young
v. Detroit G. H. & M. R. Co., 56 Mich.,
430; 23 N. W., 67; Powers v. Harlow,
53 Mich., 507; 19 N. W., 257; Cooper
v. Lake Shore & M. S. Ry. Co., 66 Mich.,
261; 33 N. W., 306; Baker v. Flint 8:
P. M. Ry. Co., 68 Mich., 90; 35 N. W..
to be conducted

836.

In judging of negligence all the at
tendant circumstances are to be taken
into consideration, and among others the
injured, so
age and sex of the person
far as these are important; but it can
not be laid down as a rule of law that
a less degree of care is required of a.
woman than of a man.
Sex is no ex
cuse for negligence: Hassenyer v. Mich
igan Central Ry., 48 Mich., 205; 12
N. W., 155.
Where the driver of a street car per
mitted a child under the age of discre
tion to sit upon the front platform of
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the duty of the employer to select such persons for his service
as possess in a reasonable degree the skill, knowledge and
habit of carefulness essential to the discharge of the duties
incident to the service. And while his employees are engaged
in his service and doing those things within the general scope
of their employment they are acting for the employer, and
he is answerable for any failure to exercise a reasonable degree
of care and skill, resulting in injury to third persons.“
the car from which he fell and was in
jured, held, that it was the duty of the

Street Railway Co. to provide vehicles
which give security to their passen
gers, and not to suifer them to occupy
But
unsafe places upon such vehicles.
if this duty is neglected and a passenger
is injured he cannot recover damages if
his own neglect of the duty of self
preservation contributed to the injury;
but duty can only be predicated of one
who has capacity to understand and
ability to perform it; and therefore a
child not of an age or discretion to un
derstand the ‘danger of riding on the
front platform of a street car, cannot be
in so doing:
charged
with negligence
East Saginaw City R. Co. v. Bohn, 27
Mlch., 503. But where a statute creates
for injuries
a duty and gives damages
resulting from a neglect of that duty,
as in case of sec. 36 of the general
railroad act (see C. L., 5 6294), re
quiring every railrond company to fence
their track, etc., and in default thereof
making them liable for all damages done
it is no defense
to cattle, etc., thereon,
to a company failing to fence, etc., and
thereby injuring plaintiffs cattle, that
plaintiff's own negligence contributed to
the injury: Flint & Pere Marquette Ry.
Co. v. Lull, 28 Mlch., 510; Neversorry
v. Duluth S. S. & A. Ry. Co., 115 Mlch.,
146; 73 N. W., 125; Grand Rapids &
I. Ry. Co., v. Cameron, 45 Mlch., 452;
8 N’. W., 99.
A similar doctrine obtains
under the statute, C. L., § 6295, making
railway companies
liable for injuries
from ﬁres set along their right of way
under certain circumstances: Peter v.
Chicago & W. M. Ry. Co., 121 Mlch.,
324; 80 N. W., 295, and cases cited
in the opinion.
one
But where
as
sumes to have a knowledge upon a sub

ject of which another may well be
ignorant. and knowingly makes
false
statements
in regard to it, upon which
the other relies, to his injury, it does
not lie with him to say that the party
who took his word and relied upon it
as that of an honest and truthful man,
was guilty of negligence
in so doing, so
as to be precluded from recovering com
pensation for the injury which was in
fiictcd upon him under cover of the
falsehood.
If a party's own wrongful
act has brought another into peril, he is
not
at liberty
to impute the
conse
quences of his act to a want
of vigil
ance in the injured party, when
his
own conduct
and untruthfui
assertions
have thrown the other oi! his guard,
and produced
a false sense of security:
Eaton v. \Vinne, 20 Mlch., 156, 166;
see, Plcard v. McCormick, 11 Mlch., 68.
Hassenyer
v. Michigan Central Ry. Co.,
48 Mlch., 209; 12 N. W. 155.
6—L1'ability 0/ employer for negli
gence of employc.—As
a general rule
of law. the party who receives an in
jury must seek his damages of the party
by whom it was occasioned.
The ex
ception to this rule is in the case of
master and servant, for the reason that
the master,
in selecting his servant,
should see to it that he does not make
choice
of an unskillful,
careless,
or
vicious person.
His obligation is to use
“such care [in the
selection
of his
servants] as, in view of the conse
quence that may result from negligence
on the part of employees, is fairly com
mensurate
with the perils or dangers
likely to be encountered."
tvalkowskl
v. Penokee & G. C. .\i., 115 Mlch., 629;
73 N. W., 895; and when he has exer
cised such care he may rely upon the
preumption of competency until he has
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notice or knowledge to the contrary:
M.,
v. Penokee
& G. C.
Walkowski
supra.
If he neglects his duty in this respect,
it is not unreasonable that he should
be held responsible for any injury re
sulting from the want of skill or from
Thus, if a
want of care of his servant.
drover who is engaged in the business
of driving cattle employs a servant to
assist him, through whose carelessness
injury is done, the
negligence
and
But where the em
drover is liable.
is in the exercise of an inde
ployee
and
pendent
and distinct employment,
not under the immediate control, direc
tion, or supervision of the employer,
the
for
the latter is not responsible
negligence or misdoings
of the
em
Thus, where a merchant em
ployee.
ployed a licensed drayman to cart goods
from a warehouse to his store at a
given price, and the drayman, while
performing the duty, negligently per
mitted a barrel of the goods to roll
against and injure another person in
the street, held, that the employer was
not responsible: DeForest v. Wright, 2
Mich., 368: and see, Moore v. Sanborn,
2 Mich., 519; Davis v. Detroit & Mil
waukee R. R. Co., 20 Mich., 105. Where
one hires a contractor to do certain
work and has no immediate control, di
rection or supervision of the servants
of such contractor, he is not answerable
or
carelessness:
for their negligence
Riedel v. Moran F. & Co., 103 Mich.,
262; 61 N. W., 509; Reler v. Detroit
S. & S. W., 109 Mich., 244; 67 N. W.,
120.
Men employed by owner's agent
and on owner's credit are the servants
of the owner: Smaltz v. Boyce, 109
Mich., 383; 69, N. W., 21.
Where
is informed by defendant's
plaintiff
foreman under whom he was working
that the place or machine was a safe
one and he relies upon such information
not knowing to the contrary he is re
from the general rule that he
lieved
assumes the risk; Burnside v. Novelty
Mfg. Co., 121 Mich. 115; 79 N. W.,
1108; Shadford v. Ann Arbor S. R. Co.,
121 Mich., 224; 80 N. W., 30.
In any case, to render an employer
liable for the fault or negligence of his
employee, the injury complained of must
arise in the course of the execution of
some service lawful in itself, but negli
gently or unskillfully performed; for

THE oass.
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a wanton violation of
ant, although occupied

law by a
about the
ness of his employer, the servant
is liable: Moore v. Sanborn, 2
519,

529.

A master is liable for

an

serv
busi
alone
Mich.,

injury

done

his servant when acting within the
when
scope of the master's employment,
the servant acted carelessly and reck
lessly andpin negligent disregard of his
master's instructions, but not if the in
jury was by the wanton, wilful and in
And to
tentional act of the servant.
escape responsibility for such an injury
the burden would be upon the master
to show that the servant was not at
in the course of his
the time engaged
employment.
Recklessness is only a.
high degree of negligence, and the mas
ter’s responsibility does not depend upon
45
the degree: Cleveland v. Newsom,
Mich., 62; 7 N. W. 222. But see, Ran
dall v. Chicago & G. T. Ry. Co., 113
Mich., 115: 71 N. W., 450; holding that
the plaintiﬂf has the burden of showing
that the act complained of was within
the scope of the servant's employment
and this would seem to be the general
rule. A rule promulgated for the control
of the employment cannot be invoked by
the master where it is customarily vio
under circumstances from which
lated
knowledge by the master was to be pre
sumed. Such conditions amount to a vir
tual abrogation of the rule: Fluhrer v.
Lake Shore & biw S. Ry. Co., 121 Mich.,
212; 80 N. W., 23; Nichols v. Chicago
& W. M. Ry. Co., 125 Mich., 394; 84
N. W., 470. And so a master is respon
sible for the negligent driving of his
servant even while the latter is acting
temporarily_ for a third person who has
hired the team and driver from the
master; Joslin v. Grand Rapids Ice Co.,
Mich., 516; 15 N. W., 887; see,
50
Broderick v. Detroit Union R. R. Sta. 8:
Depot Co., 56 Mich., 261; 22 N. W.
Reporter, 802. Conduct outside the em
ployment does not render the master
liable: Schulwitz v. Delta Lumber Co.,
126 Mich., 559: 85 N. W., 1075. (Child
permitted to ride on wagon used by
servant): Formall v. Standard Oil Co.,
127 Mich., 496; 86 N. W., 946; Mahler
v. Stott, 129 Mich., 614; 89 N. W., 340.
By statute, C. L., § 4297, it is pro
vided that the owners of carriages car
rying passengers on the public highway
for hire shall be liable to persons in
by

793

or

§757

ACTIONS on

run case.

C11.

XLIII.

Because one is held to assume the risks naturally incident to
his employment, among which is the negligence of other serv
ants engaged in the same employment, there is no liability of
the master to servants injured by the carelessness or negligence
of their fellow servants.’
It is the duty of the employer to furnish a reasonably safe
place in which the employee may do his work. This does not
Many occupa
require the employer to elminate all danger.
tions are necessarily dangerous, The place, the machinery, the
tools, in which, or with which, the employee is required to ren
der his serviee, must be reasonably safe having in view the
general character
jured
sioned

by
by

such
the

carriage

willful

of the employment.“
though
conduct

ness he might have known by the exer
cise of due diligence or ordinary care,

occa

of

the

driver.
In trespass against an employer for
an injury caused by the act of his serv
ant, it is for the jury to decide whether
the act was willful or careless; if it was
willful the employer would not be an
Wood v. Detroit City R. Co.,
swerable:
52 Mich., 402; 18 N. W., 124.
7—Employer not liable to his serv
ant, for the negligence of a fellow-serw
ant.—Where one man enters into the
service of another to perform a par
ticular kind of work, he is very prop
erly held, us between himself and his
employer, to assume the natural and
ordinary risks incident to such service,
arising from the negligence
and mis
conduct of his fellow servants, as well
as other risks not arising from the fault
And if the employer
of the employer.
has acted in good faith and with ordin
ary care and prudence in the selection
of tit and competent
and employment
servants, he should not be liable to one
of them for an injury arising from the
negligence of his fellow-servant: because
it is fair to presume that the compensa
to such
tion was ﬁxed with reference
risk: per Christiancy, J., in Michigan
Central Ry. Co. v. beshy, 10 Mich., 203;
Davis v. Detroit & Milwaukee R. R. Co.,
20 Mich., 105; and see, Michigan Cen
tral R. R. Co. v. Dolan, 32 Mich., 510.
But where a master retains an in
competent
servant in his employment‘
after knowledge comes to him of the un
titness of the servant for the service in
which he is engaged, or of whose unﬁt

is liable to another servant for injuries
by the negligence
of the incom
servant: Hilts v. Chicago, et('.,
Ry. Co., 55 Mich., 437; 21 N. W., 878.

caused
petent

having knowl
railroad employee
of the unﬂtness of another em
ployee of the same company,
and who
does not give information to the com
pany of such uniltness, takes upon him
self all the risks of injury from such
unﬂtness
while engaged in the ordinary
performance of his duties, as much as
if he had expressly contracted with ref
erence
to possible injuries
from that
cause: Davis v. Detroit Q Milwaukee
Ry. Co., 20 Mich., 105.
Employees en
gaged ln the operation oi’ freight trains
fellow servants: Stanley v. Chi
are
cago & N. W. Ry. Co., 101 Mich., 202;
59 N’. W., 393; (conductor, engineer,
so are a locomotive
ﬁre
brakeman):
man and section
track repairers and
Loranger
v.
Lake
train hrakeman:
Shore & M. S. Ry. Co., 104 Mich., 80;
62 N. W., 137.
A

edge

8—Duty of cmploycr to furnish
a
so/c place to work.——As to liability of
employer,
for injuries resulting to em
ployee in the prosecution of the employ
ment: See. Fort Wayne. J. & S. R. R.
Co. v. Glldersleeve, 33 Mich., 133.
A master is only bound to use ordi
nary care in protecting iris servants
from dangers that are not within their
knowledge
or observation.
The servant
is supposed to understand and assume
the ordinary risks of his service. Hence,
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'I'he declaration
in actions for negligence.—The
§758.
declaration should allege that he, the plaintiff, at the time
of the injury complained of was in the exercise of ordinary
care and was not guilty of any negligent
employers may use such machinery as
they choose, provided it is sound, well
made and kept in repair, and in an
action by the servant for injuries caused
by its use, the question as to whether
a diﬂerent kind of machinery would
afer, cannot be con
not have been
sidered.
Masters do not impliedly war
rant the machinery and appliances used
by their servants, to be safe beyond
contingency, or even to be safe as those
of other employers.
And a servant who
continues to use machinery which has
proved to be unsafe,
assumes the risk
and cannot recover for injuries which
he receives in doing so.’
Accidental injuries to servants will
not sustain an action against the mas
ter where they arise from the servant's
voluntary use of machinery which they
understand, and to which no objection
has been made as being particularly
unsafe: Richards v. Rough, 53 Mich.,
213; 18 N. W. 785. But see Broderick
v. Detroit Union S. & D. Co., 56 Mich.,
261; 22 N. W., 802. The obligation of
the employer is not to make his prem
ises and machinery perfectly safe or to
appliances but
have the most approved
to have his premises reasonably safe and
his machinery reasonably well suited for
the purpose
for which it is used: La
motte v. Boyce, 105 Mich., 545; 63 N.
W., 517.
It is sufficient if the master
furnishes appliances which are in com
mon use in the same or similar lines
of work: Shadford v. Ann Arbor S. Ry.
Co., 111 Mich., 390; 69 N. W., 661.
Where the danger is apparent to one of
ordinary comprehension the master is
not liable though the place is not safe:
Berlin v. Mershon, 132 Mich., 183; 93
Murshinsky
N. W., 248;
v. Vincent,
——— Mich., —-—; 97 N. W., 43; (Nov.,
The master cannot delegate
1903).
the duty to furnish a safe place so as
to relieve himself from responsibility
and persons engaged in work of making
the place safe are held, in Balhoff v.
Michigan C. Ry. Co., 106 Mich., 606;
65 N. W., 592, not within
the fel
low servant rule; See cases cited in
the opinion in last named case and

conduct

contribu

Anderson v. Michigan C. Ry. Co., 107
Mich., 591; 65 N. W., 585.
This duty
is a continuing one and is not satis
ﬂed _by once furnishing such conditions,
but requires the master to provide rea
sonably for inspection and repair: An
derson v. Michigan C. Ry. Co., supra;
McDonald v. Michigan C. Ry. Co., 108
Mich., 7; 65 N. W., 597.
Duty of in
spection is not discharged by delegating
to a fellow servant: McDonald v. Michi
gan C. Ry. Co., supra.
This duty of in
spection
does not extend to the small
and common tools in everyday use, of
the ﬁtness
for use of which the em
ployees
using them may reasonably be
supposed to be competent judges: Wach
smith v. Shaw Electric C. Co., 118
Mich., 275; 76 N. W., 497.
Nor will an employer be held liable
for negligence
in omitting to guard
against accidents that are not likely to
happen,
or such as no one would be
likely to foresee: Sjogren v. Hall, 53
Mich., 274; 18 N. W. 812.
as

hires out for any service,
risk ordinarily incident to it.
And a railroad company_ is not negli
gent in omitting to clear snow and ice
from the ground alongside of its track
in the neighborhood of its depot plat
forms; and a brakeman who is in
jured by slipping on it has no remedy
against the company: Piquegno v. Chi
cago & Grand Trunk Ry. Co., 52 Mich.,
40; 17 N. W. 232.
Where a dan
ger
incident to a particular
employ
ment is apparent to the ordinary per
Whoever

takes

son

the

the

Manning

employee

assumes

the

risk:

Chicago & W. M.
Ry.
260;
W.,
Co.,
105 Mich.,
63
N.
312; Gavigan v. Lake Shore & M. S.
Ry. Co., 110 Mich., 71; 67 N. W., 1097;
Journeaux v. E. H. Stafford Co., 122
Mich., 396; 81 N. W., 259; Shanke v.
United States H. Co., 125 Mich., 346;
84 N. W., 283; Ertz V. Pierson, 130
Mich., 160; 89 N. W., 680.
The em
ployer is not bound to warn against
dangers of every possible kind;
not
against one not to be expected: Nowak
owski v. Detroit S. W., 130 Mich., 308;

~1
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ting to the injury ;‘ that defendant owed to him, the plain
tiff, _a particular duty the failure to perform which is the
occasion of this action;2 that the defendant was guilty of
such conduct, speciﬁcally alleging the same in detail, as shows
a failure to discharge the duty he owed to plaintiff by reason
of which failure the plaintiﬁ' was injured ;3 there should also
be an allegation as to the nature and extent of the injury
received.‘

Actions on the case growing out of bailment rela
§759.
ti0ns.—A bailment consists in the delivery of personal chat
tels from one person, entitled to control their possession, to
another for the accomplishment of some particular purpose,
and under an obligation to return, or deliver over to a. par
ticular custody agreed upon, when the bailment purpose is
accomplished.
Bailments are of three general classes; those for the sole
beneﬁt of the bailor; those for the sole beneﬁt of the bailee;
and those for the mutual beneﬁt of bailor and bailee. These
three classes, naturally as well as by requirement of law, call
for diiferent rules for measuring the care and responsibility
of the bailee for the property which is the subject of the
If the bailor alone is beneﬁted by the bailment,
bailment.
while the bailee should not be excused from an obligation to
exercise some degree of care in connection with the bailment,
still he should not be required to exercise such a high degree
of care as if the bailment were for his sole beneﬁt or even for
89 N. W., 956.
It the work is in the
line ot his employment
and the danger
known by the employee, the fact that
the place is one of especial danger will
render masterlliable
for injury re
ceived: Middaugh v. Mitchell, 120 Mich.,
581; 79 N. W., 806.
1—Thompson v. Flint 81 P. M. Ry.
Co., 57 Mich., 307; 23 N. W., 820;
Denman
v. Johnston,
85 Mich., 387:
48 N. W., 565; Pratt v. Montcalm Cir
cuit Judge, 105 Mich., 501; 63 N. W.,
soc; McKormick v. vvesz Bay‘ City, 110
Mich., 265; 68 N. W., 148.
2—Buckley
Ry.
v.
Great ivestern
Co., 18 Mich., 121; Thompson v. Flint
& P. M. Ry. Co., 57 Mich., 307; 23 N.
W., 820; Thorsen v. Babcock, 68 Mich.,
626; 36 N. W., 723; Schindler v. Mil
not

waukee L. S. & W. Ry. Co., 77 Mich.,
136: 43 N. W., 911.
3-—'i‘hompson
v. Flint & P. M. Ry.
Co., 57 Mich., 307; 23 N. W., 820;
Lucas v. Wattles, 49 Mich., 382; 13
N. W., 782; O'Neil v. Duluth S. S. &
A. Hy. Co., 101 Mich., 437; 59 N. W.,
836; Elia v. Boyce, 112 Mich., 552;
70 N. W., 1106.
' 4—For cases illustrating
necessity
tor, and suﬂiciency of allegations oi’
special damages: Shadock v. Alpine P.
Co., 79 Mich., 11; 44 N. W.. 158:
Fuller v. Jackson, 92 Mich., 199; 52;
N. VV., 1075; McKor|nick v. West Bay
City, 110 Mich., 265; 68 N. W., 148;
Snyder v. Albion, 113 Mich., 279; 71
N. W., 475; Fye v.'Chapin, 121 Mich.,
675; 80 N. W., 797.
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the mutual beneﬁt of both. On the other hand if the bailee
alone is beneﬁtted by the bailment he -should be held to a
much higher degree of care than as if he had no beneﬁt from

if he proﬁted equally with the bailor.
Again if bailor and bailee are both beneﬁtted by the bailment
relation a diﬁerent measure of care isexacted than in either
of the others; a measure of care lying between that required
in the other two. The law designates this measure of care
required in the case of the mutual beneﬁt bailment as “or
dinary” care, and, without more definitness, designates that
required in the bailment for the sole. beneﬁt of the bailor as
something less than ordinary care, and that required in the
bailment for the sole beneﬁt of the bailee as something more
than ordinary care. An illustration of the mutual beneﬁt bail
ment is the hiring of a horse from a livery stable keeper to
the bailment or than as

make a desired drive. The stable keeper is beneﬁtted through
receiving his hire and the other, the bailee through being able
to make his desired drive. An illustration of the bailment for
the sole beneﬁt of the bailor is the taking by his neighbor and
friend of his silver to care for while he is absent from home

with no thought of compensation but as a neighborly act.
An illustration of the bailment for the sole beneﬁt of the bailee
is where the bailor as a neighborly kindness and with no
the bailee to take
thought of receiving compensationiallows
his horse to drive to a neighboring town.
To state the rules of law applicable, from the point of view
of responsibility for failure to exercise the required degree of
care, the bailee in the mutual beneﬁt bailment is answerable

for failure to exercise ordinary care,“ the bailee in the bail
ment for the sole beneﬁt of the bailor is answerable for gross
negligence only,“ and the bailee in the bailment for the sole
5—Hoier v. Hodge, 52 Mich., 372;
N. W., 112; Ruggies v. Fay, 31
Mich., 141; Eastman v. Sanborn, 3 Al
len, 594; Cross v. Brown, 41 N. H.,
283; Harrington
v. Snyder,
3 Barb.,
380; Ray v. Tubbs, 50 Vt., 688; Knights
v. Pielia, 111 Mich., 9; 69 N. W., 92.
See, State Savings Bank v. Buhl, 129
Mich., 193; 88 N. W., 471; Taylor v.
Downey. 104 Mich., 532; 62 N. W.,
716.
The burden is upon the bailor to
show want of the care required: Knights
18

Pielia, supra;
Dennis v. Huyck, 48
Mich., 620; 12 N. W.. 878.
One who
uses the property in a way not within
the
bailment purpose,
is answerable
absolutely tor loss or injury occurring
while so being used: Fisher v. Kyles,
27 Mich., 454.
6—Coggs v. Bernard, 2 Ld. Raym.,
909; Foster v. Essex Bank, 17 Mass.,
479; 9 Am. Dec. 168; Edson v. Weston,
7 Cow.,
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beneﬁt of the bailee is answerable for even slight negligence."

Action for fraud or deceit.-When

§760.

tation of

who

thing,

a false represen

a fact is made, to induce another to do a

particular

it accordingly,

and thereby sustains
in an action on the case.“

does

dam

it may be recovered
If A
fraudulently makes a representation which is false to B, mean
and B, believing
ing that B shall act upon
to be true,
it,

it

it,

age,

act upon
and thereby suffers damage, he may sus
tain an action on the case against A for the deceit; there
being here the conjunction of wrong and loss, entitling the
injured and suffering party to
compensation in damages.”
Where the plaintiff employed the defendant to obtain
lease of
a

a

does

for him, and the defendant falsely pretended that
for
and obtained that amount from the
was holden
plaintiff, whereas in fact he had only paid £100,
than an action on the case would lie for this deceit.”
it,

some premises

it

he paid £150 premium

In

a

is

for deceit in the sale of
horse where proof
that
the
defendant
made
false representations
given
knowingly
to the plaintiff concerning the horse, at the time of the sale,
an action

and that the plainiﬁ was induced by those representations to
buy the horse, and eonﬁding in them, did buy him, the jury
are authorized and required to ﬁnd that the defendant made
the representations with the intent thereby to induce the plain

tiff to buy the horse, and the plaintiif cannot legally

be re

quired to give further proof of such intent of the defendant."

if

a

is

If man do anything in the name of another, by which he
a man bring an action in the name
deceived and injured, as,
of another, and then suffers a nonsuit, whereby the plaintiff be

7

6

3

8—Pasley v. Freeman,
Term. R.,
51; Picard v. McCormick, 11 Mich., 68;
xnd Beebe v. Knapp, 28 Mich., 53; Car
N. W.,
ter v. Glass, 44 Mich., 156;

6

a

6

200.

ignorance of their falsity, he must be
responsible for
legal fraud: Con
verse v. Blumrich, 14 Mich., 109; Cur
N. W.,
ter v. Glass, 44 Mich., 156;
200; Hopkins v. O'Neil, 46 Mich., 403;
N. W., 448; see, Beebe v. Young, 14
Smith, 20
Mich., 136; Comstoek
v.
Mich., 338: see, Stone v. Covell, 29
Mich., 360.
‘1‘aunt.,
10—Pewtress
v. Austin,
held

9

7-—Carpenter v. Branch, 13 Vt., 129;
v. Richard
37 Am. Dec. 586: Beardslee
son, 11 Wend., 25; 25 Am. Dec. 596;
see, Beller v. Schultz, 44 Mich., 529:
N. W., 225.

&

522.

11—Collins

3

2

BL, 476,
El.
9—Gerhsrd v. Bates,
Selden,
488; White v. Merritt,
352.
It one obtains property of another by
though in
means oi untrue statements.

549.
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comes liable to costs, the

latter may maintain an action on the

him."

case against

If

§76O

in selling

If, upon

is,

it,

it

a

is

it

is

it really

is,

a house, allege the cost of it to be more
whereby the vendee
induced to give a
higher price for it; or if, in selling a public house, the vendor
allege the business done‘ in
to be more than
by
really
which the vendee
induced to give
this
higher price for
action lies."
a man,

than

reference to

a

a

man, with respect to the solvency
him as ﬁt to be trusted, when he
knows he
not so, this action lies,
any injury arise to the
party from having given credit upon his representation."
But by statute, “No action shall be brought to charge any per
son, upon or by reason of any favorable representation or as
the character, conduct, credit,
surance, made concerning
ability, trade or dealings of any other person, l111l6SS such rep
resentation or assurance be made in writing, and signed by the
party to be charged thereby, or by some person thereunto by
him lawfully authorized/"~"

if

he represent

is

of another,

is

a

is

it

is

The doctrine of fraud includes not only the expression of that
false, but also the suppression of that which
which
true.
Where
made to appear that a vendor has been guilty of
fraudulent concealment of material facts, to the injury of the
vendee, an action at law can be maintained to recover the dam
ages?“ Where a father by letter recommended his minor son
as worthy of credit, but did not state that he was a minor, and

if

if

a

it

trusted the son for goods to
the plaintiff on the strength of
large amount, the court held that the direction to the jury,
that
the father concealed the fact of the minority of the son,
with the view of giving him credit, knowing or believing that
that fact had been stated, he would not have obtained the

N. P., 30.
Bing., N. C.,
13—Plilmore v. Hood,
97; Taylor v. Green,
P., 316.
C.
Bing., 35;
14—Corhet v. Brown,
EL, 86.
Ad.
15—C. L_,
9518 and notes.
This
statute is not applicable where
the
representations form part of a. con
tract:
Huntington
Wellington,
v.
12
Mich., 10; nor where the representation

7

§

&

8

8

&

5

12——Buiier's

is made to enable the party making it
to proﬁt by it: Hess v. Culver, 77 Mlch.,
602; 43 N. W., 994; Clark v. Hurd, 79
Mich., 130; 44 N. W., 343.
This
statute applies though the representation
is made in another state where there is
no such statute: Third National Bank v.
Steel, 129 Mich., 434; 88 N. W., 1050.
16-—Flemlng v. Slocum,
18 Johns.,
403.

I
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credit, he was liable in law for the damage the plaintiff sus
tained, was correct."

But the vendor of merchandise is not bound to communi
of extrinsic circumstances,
cate to the vendee intelligence
exclusively within the knowledge of the vendor, which may
aﬁect the price of the merchandise.
But at the same time
each party must take care not to say anything tending to im
pose upon the other."
The declaration in actions for fraud or deceit.-It
§761.
should, by a general allegation of the circumstances show that
the plaintilf was justiﬁed in relying on the representations of
defendant, and speciﬁcally what the representations were;1°
facts showing that they were material; that they were relied
upon and induced plaintiﬁf to do the thing, the doing of which
resulted in his injury; that the representations were false ;2°
that plaintiff was injured and the character of the injury and
'
an allegation of damages.

For keeping dangerous instruments.-If a man have
§762.
dangerous instruments, which are in a state to do mischief, he
must take the utmost care that they are kept in such a way
that they may not occasion an injury to another. Where the
L, which he knew
defendant, having a gun at the house of
to be loaded with powder and shot, sent a. very young girl for
to take out the priming, before he
with
message to
accordingly took out the priming, and gave
sent it;
at the child of the plain
to the girl, who, in play, presented
unfortunately went off and wounded him; the court
tiﬁ, and
held that the plaintiff might maintain an action against the de
fendant for the injury; the latter, no doubt, intended to have
taken suﬁicient precaution by directing the priming to be taken
was not suﬂicient;
was incumbent
out, but unfortunately
upon him who, by charging the gun, had made
capable of
safe and innocuous before
doing mischief, to render
was
messenger.‘-’1 Where the defendant, for the
entrusted to such
L,

J

19—Parker v. Armstrong, 55 Mich.,
179; 20 N. W., 892; Pforzhelmer v.

800

&

178.

Selkirk, 71 Mich., 607; 40 N. W., 12.
Marker,
20—Stoﬂet
Mich.,
v.
34
315; and see cases cited in last note.
‘2l—Dlxon v. Bell,
M.
S., 198;
Starla, 287.
Dixon v. Bell,
5

252.

Wheaten,

1

Metc.,

2

17—Kldney V. Stoddart,
18—Laldiaw
v. Organ,

7

a

it

it

it

it

it

it

it

J

it

L

a

it,

J
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of his property, some of which had been stolen, set
spring gun, without notice, in a garden completely walled
around, and at a distance from his house, and the plaintiff,
who had climbed over the wall in pursuit of a strayed fowl,
protection
a

was shot, the judges held that an action was maintainable
In that case, it was
and the defendant liable in da.magcs.22
evident from notice not being put up, and also from the

of the defendant, that

declarations

he intended

to inﬂict an

land.” So, if
dangerous traps, baited with ﬂesh, in his own
ground, so near a highway or the premises of another that
dogs passing along the highway, or kept in his neighbor’s
premises, must probably be attracted by their instinct into a
trap, and in consequence of such act his neighbor ’s dogs be

injury

on any person who should trespass on the

a man place

so attracted.

§ 763. For keeping dangerous animals--at common law.-At
the common law, and in the absence of statute, the owner
of domestic or other animals, not naturally inclined to commit
mischief, as dogs, horses and cattle, is not liable for any injury
committed by them to the person or personal property, unless
it can be shown that he previously had not-ice of the animal ’s

propensity; it being, in general, necessary in an
action for any injury committed by such animals, to allege
malicious

and prove that the owner knew that the animal was wont to
If a man keeps a. vicious animal, knowing it to
do mischief.“
be so, and do not take suﬁicient measures to prevent its doing
mischief, he will be answerable for any injury it may commit to
the property or person of another; as, if a man knowingly keep
a vicious bull,” or a dog accustomed to bite cattle or sheep,"
or a dog accustomed to bite mankind," whether the animal
be his own property or not." In relation to animals naturally

wild, such
22——Bird
644.

23—The
the

makes

v.

as bears, etc., the keeper
Hoibrook,

4 Bing.,

628,

L.,
statute,
C.
Q 11515,
setting of a spring gun, or

exother like device, a misdemeanor,
prescept it be left in the immediate
ence

of

24-1

some

competent

person.

Chitty‘s Pi., 10 Am. ed., 82.

51

of them is accountable for

v. Simmons,
25—Biackman
3 C. &
P., 138.
26—I-Iartley v. Harrlman, 1 B. & A.,
620.

27—Judge v. Cox, 1 Cox. 285; Cur
tis v. Mills, 5 C. & P., 489; Hogan v.
Sharpe, 7 Ibid., 755.
28—McKone v. Wood, 5 C. & P., 1.
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the mischief they do, whether he have notice or not of their
vicious disposition?”

If

a man keep a dog, accustomed to bite, upon his premises
for their protection, and another person incautiously come upon
the premises in, the night, and be bitten by the dog, he is in that
case injured by his own fault, and the owner of the dog is not
responsible.3°. A person has a right to keep a ﬁerce dog to
protect his property; but not to place it in or on the ap
proaches to his house, so as to injure persons exercising a law
ful purpose, in going along those paths to the house."
To establish the seienter of the owner of the animal, it will
be sutﬁcient to prove that the owner had notice of a similar
having been committed (as, if a dog had bitten
and afterwards bite a horse), for the owner ought to
have killed him when he had notice of the ﬁrst mischief."
mischief
sheep,

By sta.tute.—“Any person may kill any dog that he
§764.
may see chasing, worrying, wounding, or killing any sheep,
lambs, swine, cattle, or other domestic animal, out of the en
closure or immediate care of the owner or keeper, unless the
same be done by the direction or permission of such owner or
keeper; or any dog that may suddenly assault him while he
is peaceably walking or riding anywhere out of the enclosure
or keeper of such dog.”3“
“If any dog shall have killed, or assisted in killing, wound
ing or worrying any sheep, lamb, swine, cattle, or other do
mestic animal, or that shall assault or bite, or otherwise injure
any person while traveling the highway or out of the enclosure
of the owner or keeper of such dog, such owner or keeper shall
be liable to the owner of such property or person injured in
double the amount of damages sustained, to be recovered in
an action of trespass, or on the case, and it shall not be neces

of

the owner

sary, in order to sustain an action, to prove that the owner
or keeper knew that such dog was accustomed to do such dam
29—Rex v. Higgins, Lord Raymond,
1583; 1 Chitty's P1., 82.
Moody
8:
30—Sarch v. Blackburn,
Mall., 505.
31——Tennnnt
v. Strachan, 19 Eng.
Com. Law R. 394.
32—Cnux v. Lowther, Lord Raym.,
600, G07; sec, 1 Chitty's Pl., S2, notes.

L., § 5592.
33—C.
For a con
struction of this statute see:
Hubbard
v. Preston, 90 Mich., 221; 51 N. W..
209; Bowers v. Horen, 93 Mich., 420;
53 N. W., 535; Ten Hopen v. Walker,
96 Mich., 236: 55 N. W., 657; Throne
v. Mead,
122 Mich., 273; 80 N. W..
1080.
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or mischief; and upon the trial of any cause ‘mentioned
in this section, the plaintiff and defendant may be examined
under oath touching the matter at issue, and evidence may be
age

given as in other cases; and if it shall appear to the satisfac
tion of the court by the evidence, that the defendant is justly
liable for the damages complained of under the provisions of
this act, the court shall render judgment against such defend
ant for double the amount of damages proved, and costs of

suit; but in no
dollars costs.”3‘*

plaintiff recover more than ﬁve

case shall the

Against common carriers, who are-Common car
§765.
riers undertake, generally, and not as a casual operation, and
for all people, indiﬁ'e1'ently, to carry goods, and deliver them
at a place appointed, for hire, as a business, and with or with
out a special agreement as to time. They include the owners
of stage wagons and coaches, and railroad cars, who carry
goods as well as pasengers for hire, wagoners, teamsters, cart
men, porters, the masters and owners of ships, vessels, and all
water craft, including steam vessels and steam tow-boats, be
longing to_internai as well as coasting and foreign navigation,
To
lightermen, barge owners, canal boatmen, and ferrymen.*"-"
of
a
common
carrier, he
bring a person within the description
must exercise it as a public employment; he must undertake
to carry goods for persons generally, and he must hold himself
34——C. L-. § 5593.
and
see notes
T1118 statute does not super
theretm
It was
sede ' common
law actions.
intended to give a liberal remedy in a
cases, and to authorize a
few special
It does
recovery
in its nature penal.
in the
not require proof oi’ knowledge
defendant of the dog's habit to “do such
damage or mischief," and the right of
action cannot be extended by construc
Monroe v. Rose, 38 Mich., 347:
tion:
Newton \. Gordon, 72 Mich., 642; 40 N.

W., 921.
Although the plaintiff's right to re
cover under this statute does not de
pend on the fact as to whether defend
ant knew that his dog was vicious and
inclined to bite, yet the fact of knowl
edge in the owner of the vicious dis
position of his dog is a proper sub

iect

to be

weighed

by

taken

into

account

jury in estimating

and

the
oi’ such knowl
evidence
edge is therefore competent.
Reckless
ness of conduct, or the want of due and
care,
reasonable
is an important ele
damages,

ment

in

the

and

estimating

the

damages

in

a case as in most cases of tort:
Swift v. Applebone,
23 Mich. 252. As
to the pleadings, see, Monroe v. Rose,
such

38 Mich. 347; Snow v. McCracken, 107
Mich. 49; 64 N. W. 866.
See ante §
474.

Telegraph
of statute,
under the
rule as declared in this state:
Birkett
v. Western Union T. Co., 103 Mlch.,
361; 61 N. W., 645.
35—2 Kent's

Com.,

598.

in the absence
companies,
carriers
are not common
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out-as ready to engage in the transportation of goods for hire,

occupation."

as a business, and not as a casual

is,

is

to be understood, natural acci
ceptions. By the act of God
dents, such as lightning, storms, tempests, and the like, which
could not happen by any human intervention; unusual force,
though ever so great and irresistible, does not excuse."
Questions frequently have arisen in respect to the validity of
notices by common carriers restricting their common law liabil
ity. In England, the cases recognized the validity of these no
tices until little responsibility attached to carriers, when par
a

liament interposed, and by statutory provisions rendered car
riers liable, in
great measure, to the same extent as by the
common law.
The courts

a

in this country have, however, generally held
notice to that eifcct, absolve
that the carriers could not, by
which
themselves from the responsibility
attached to them

to

per

2

§

0

&

&

company

the

liability

oi’ the

express

company

as

carrier terminates on the
safe carriage oi the goods to their des
tination, the giving of reasonable no
tice to the consignee
of their arrival
payment
and oﬂer to deliver
of
on
amount charged against them.
If they
nre no] taken within
reasonable
time
alter such notice the liability oi’ the
express
company
is that of a ware
hnuseman:
Hasse v. American
Ex
Co., 94 Mich., 133; 53 N. W..
press
918.
An express company
in general
is under obligation to make free de
livery, but
may
estnblisb distance
limitations from its oﬂico in the city
or town beyond which
will charge
i'or making personal delivery:
Bullard
Express Co., 107 Mich.,
v. American
695; 65 N. W., 551.
a

804

common

a

express

it

an

upon
it by
form the duties imposed
law with reference to the receiving and
Attorney Gen'i,
forwarding oi’ goods:
ea: rel, Moore v. American Express Co.,
While
118 Mich., 682; 77 N. W., 317.
common carriers under the rule oi the
common
law must carry tor all per
this duty is em
sons indiscriminately
6235,
phssized by the statute, C. L.,
providing a penalty for tailing to do
so.
This penalty cannot, however.
be
carrier
by another common
recovered
to be
to whom goods were consigned
Crosby v.
carried to their destination:
Pere Marquette Ry. Co., 131 Mich.,
'
'
288: 91 N. W., 124.
_
v. Nowlen, 19 Wend.,
37—Hoiiister
247, 251; Michigan Central R. R. Co.
Mich., 257;
Kent's Com.,
v. Hale,
Contrary to the rule obtaining
852.
generally in this country, a common
carrier docs not, in Michigan, curry
live stock under the general rule oi’
the common law as to liability, but is

it

to compel

answerable only for failure to ex
Michigan, S.
ercise ordinary care:
Ry. Co. v. McDonough, 21 Mich.,
N.
G. T. Ry. Co.,
165: Heller v. Chicago
109 Mich., 53: 66 N. W., 667; see,
Smith v. Michigan Central Ry. Co., 100
Mich. 148; 58 N. W-. 651.
Where goods are expressed C. 0. D.
held

I.

§

36—Story on Baiiments,
495. Man
damus will lie by the attorney general
on the relation oi a private individual,

6

-

Liability of common carriers.—A common carrier is,
§766.
by the common law, in the nature of an insurer.
This makes
him liable for everything except the act of God, and the public
enemy, that
even for inevitable accidents, with these ex
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A

common carrier may limit its com
mon law liability by such express agreement with the shipper
as is reasonable and not inconsistent with sound public policy.
A receipt or bill of lading limiting the liability by its terms,
to an amount not exceeding $50, received by the shipper with
out objection, and without insisting on the common law lia
bility for the carrier, operates as a limitation upon the common
law liability. So of the provision therein limiting liability to

or injuries occurring on its own line of transportation;
so of a provision therein exempting from loss by ﬁre, all of
which provisions were held reasonable.”
The terms of a bill
of lading handed to a shipper’s clerk, and never brought to
the shipper’s attention, will not prevail as against an oral
contract of shipment previously made by the shipper with the
carrier’s authorized agent.” But such circumstances in the
losses

Heath, 6 Howard, 244.
Nelson J., in relation to
admitting
notices
said:
"That
the
right thus to restrict his (the car
rier's) obligation, it by no means fol
lows that he can do so, by any act
of his own.
He is in the exercise of a
sort of public oiﬂce, and has public
duties to perform, from which he shall
not be permitted to exonerate
himself
without the assent of the parties con
cerned.
And this is not to be implied
or inferred from a general notice to
public,
limiting
the
his obligation,
which may or may not be assented to.
He is bound to receive and carry all
goods
the
offered
for transportation,
subject
responsibilities
to
all
in
cident
to
his
employment,
and
is liable to an action in the case
of refusal.
And we agree with the
court in the case of Hollister v. Now
len, that if any implication is to be in
dulged
from the delivery of the goods
under the general notice, it is as strong
that the owner intended to insist upon
his rights, and the duties of the car
rier, as it is that he assented to their
qualiﬁcation."
Hollister v. Nowlen, 19
234; Jones
Wend.,
v.
Voorhees,
10
38—Bein

In this

Ohio,

v.

case

145.

carriers cannot themselves
restrict in any manner their common
law liability as such carriers.
They
cannot limit their liability by a mere
published or posted, or other
notice
wise brought to the knowledge of the
Common

consignor.
But a carrier may by spe
cial agreement with an individual con
tract for a limited liability, that is the
consignor may release the carrier by
express
contract from any portion of
his common law liability.
The carrier
is bound to transport property entrust
law lia
ed to him under his common
bility, if it be not waived or changed
by contract; and he cannot refuse to
property for transportation un
receive
less the consignor will agree to enter
into a special contract therefor, or re
lease him from any of his common law
Michigan
obligations as a carrier:
Central Ry. Co. v. Hale, 6 Mlch., 2-13:
Michigan
Southern
&
v.
McMillan
Northern Indiana Ry. Co., 16 Mich., 79;
5
see, American Trans. Co. v. Moore,
Mlch., 368; Sisson v. Cleveland & To
ledo R. R. Co., 14 Mlch., 489; Haw
kins v. Great Western Ry., 17 Mich..
57; Great Western Ry. v. Hawkins, 18
Mlch., 427. A common carrier is bound
to receive
and carry goods only when
offered
for carriage by the owner or
his authorized agent; and then only
upon payment
of freight in advance if
required:
Fitch v. Newberry, 1 Doug.
Mich., 1.
39-—Smith v. American Express Co.,
108 Mlch., 572; 66 N. W., 479; Hope
v. Delaware & H. C. Co., 111 Mlch.,
209; 69 N. W., 487.
Ogdensburg Transit
40—Rudell
v.
Co., 117 Mlch., 568; 76 N. W., 380.
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of any special oral agreement will operate as a con
and the shipper cannot avoid it by
showing that he received it in haste and without reading.“
The burden of showing that the carriage was under a contract
for a limited liability is upon the carrier."
absence

tract limiting liability

A common carrier is responsible for the loss of

a box

or par

of goods, though he be ignorant of the contents, or though
those contents be ever so valuable, unless he made a special
acceptance. But the rule is subject to a reasonable qualiﬁca
tion, and if the owner be guilty of fraud or imposition in re
spect to the carrier, as by concealing the value or nature of
the article, or dcludes him by his own carelessness in treating
the parcel as a thing of no value, he cannot hold him liable for
the loss of the goods.“ If any means are used to conceal the
nature of the article, and therebyv the owner avoids paying a
reasonable compensation for the risk, this unfairness, and its
consequence to the carrier, upon the principle of common jus
tice will exempt him from responsibility, for such a result is
alike due to the carrier, who has received no reward for the
risk, and to the party who has been the cause of it.“ These
cases seem not to be obnoxious to the objection that the car
rier cannot limit his liability by a printed notice. So long,
says Cowen, J., as the printed notice of a common carrier is
conﬁned to the purposes which I have enumerated, and others
calculated to save himself, without mischief to his customers,
or for the beneﬁt of the latter, I see no objection in principle
When there is no notice, if there are no
to give it full eﬁ:'ect.‘-"
improper means or artiﬁce adopted by the person who sends
the goods to conceal the nature and value of the contents of
the box, parcel, or package, to mislead or deceive the carrier,
the person sending the goods is not bound to make the dis
closure, unless inquiry is made of him on the subject, although
the carrier has the right to make the inquiry, and to have a
true answer, and if a false answer is given, he will not be re
cel

sponsible.“
41-Hengstier

v. Flint 8: P. M. Ry.
530; 84 N. W., 1067.
42—Bonﬂglio v. Lake Shore & M. S.
Ry. Co., 125 Mich., 476; 84 N. W., 722.
43—Kent's Com., 603.
44—0range Co. Bank v. Brown, 9
Drew, 25
Cow.,
v.
85, 116; Pardee
Co.,

125 Mich.,

Wend., 459; Bradley v. Waterhouse, 3
C. & P., 318.
45—Cole v. Goodwin, 19 Wend., 251.
335,
-i6—S¢-wal
v. Allen, 6 YVcnd.,
349; Phillips v. Earle, 8 Pick., 182;
Walker v. Jackson, 10 M. & W., 168;
Batson v. Donovan, 4 B. & Ald., 21.
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To render the defendant liable, the property must be deliv
ered to him or to some one authorized by him to receive it.
When the plaintiﬁ, intending to take passage in a steamboat
of the defendants, deposited his trunk on board, in the usual
place for baggage, but without putting it in charge of any per
son, or notifying any person employed on the boat of such de
posit, or of his intention to take passage, and while temporarily
absent from the boat she started on her trip and he was left;
the supreme court of this state held that there was not a con
structive delivery and acceptance of the trunk as the baggage
of a passenger, by which the defendants could be heldliable
for its loss.“ In order that the carrier shall be held to answer
under the rule of the common law for loss of baggage checked
it must be accompanied by a bona ﬁde passenger. It is not
enough that a ticket is purchased.“

Actions for negligently driving on the highwa.y.—If
§767.
by ‘reason of the carelessness or negligence or want of skill
of one driving on the public highway another is injured in
his person or property, an action on the case will lie to re
cover damages for such in_]'ury.“’
This action will lie against
the driver, and, in case he is a servant or agent engaged in
the business of the master or principal, against the master
also.5°
The master is not liable for the willful act of the
48—Marshall v. Pontiac, 0. & N. Ry.
Co., 126 Mich., 45; 85 N. W., 242.
49—Moreton v. Harden, 4 B. & C.,
223.
All the surrounding circum
including age and sex of the
stances,
injured, are to be taken into
person
consideration upon the question of neg
ligence; but it cannot be laid down
-as a rule of law that a less degree oi
care is required ot a woman than of a
Hassenyer v. Michigan Central
man:
Ry. Co., 48 Mich., 205; 12 N. W., 155.
50—Moore v. Sanborn, 2 Mich., 519;
Sutherland v. Ingalls, 63 Mich., 620;
30 N. W., 342; Wood v. Detroit City
S. Ry. Co., 52 Mich., 402; 18 N. W.,
It, however, such driver is not at
124.
the time engaged in the business oi the
master, or it as to the particular mis
willfully,
conduct
the
servant
acts
maliciously or in wanton violation of
law, he alone is liable:
Moore v. San
born, 2 Mich., 519; Chicago & N. W.

"1:
'3
-1

47—Wright v. Caldwell, 3 Mich., 51.
Where a plaintiﬂ counts upon the com
mon law liability
of common
carriers
to carry safely, he must prove all the
to create
the
circumstances necessary
liability, and if he tail to show that
the property was delivered to or accept
ed by the company
under circumstances
which rhsde it their duty to assume the
care and custody of the property, in
Its rec:-ption, transportation and deliv
ery, he fails to prove the liability al
Michigan Southern & Northern
leged:
Indiana Ry. Co.
v.i._ McDonough, 21
Mich., 165. A common carrier becomes
immediately responsible as such, where
goods are properly marked and placed
inside its freight depot for shipment
at once, and the agent said they would
be shipped
the next morning, and this
though no shipping bill is taken:
Meloche v. Chicago. M. & St. P. Ry. Co.,
116 Mich., 69; 74 N. W., 301.
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servant except the driver be engaged by the master in driv
ing of the vehicles for hire, in which case both master and
servant are liable.-"1

Statutory duty of persons driving on the highway.
“Whenever any person shall meet each other on any bridge
or road traveling with carriages, wagons, carts, sleds, sleighs
or other vehicles, each person shall seasonabiy drive his car
riage or other vehicle to the right of the middle of the traveled
part of such bridge or road, so that the respective carriages,
or other vehicles aforesaid may pass each other without in
“Every per
The following section provides:
terferencc.”52
son oifending against the provisions of the preceding section,
shall, for each offense forfeit a sum not exceeding twenty dol
lars, and shall also be liable to the party injured for all (lam
ages sustained by reason of such oifense; Provided, That pro
ceedings shall be commenced for the recovery of such for
feiture within three months after the offense shall have been
commited, and any action for such damages shall be com
menced within one year after the cause of action shall have
§ 768.

accrued.

’ ’-"*3

Ry. Co. v. Hayﬁeld, 37 Mich., 205;
Sutherland v. lngalls, 63 Mich., 620;
30 N. W., 342; Great Western Ry. Co.
See, Smith
v. Miller, 19 Mich., 305.
v. Webster, 23 Mich., 298, and Scripps
10; Mahler V.
Reilly,
38 Mich.,
v.
Stott, 129 Mich., 614'. 89 N. W., 340;
Formaii v. Standard Oil Co., 127 Mich.,
496; 86 N. W., 946; Schulwitz v. Delta
Lumber Co., 126 Mich., 559; 85 N. W.,
1075.

51-C. L., § 4297.
52—C. L., § 4291. The traveled part
of the highway means that part worked

for travel and is not lim
most traveled wheel track:
Daniels v. Ciegg, 28 Mich., 42.
One
may recover
for an injury received in
a collision on the highway though he
was negligent himself, and failed to ob
serve the "law of the road," if not
withstanding such negligence the in
jury would not have been received but
for the wanton and wilful conduct of
the defendant:
Tyler v. Nelson, 109
Mich., 37; 66 N. \\'., 671.
53—C. L., § 4292; Daniels v. Clegg,
28 Mich., 42.
and

prepared
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to
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