CHAPTER XLII.
Or Assunrsu.
IN GE NERLL.
§680.
§681.
5682.
§683.
§ 684.

§685.
{686.

USE OF COMMON COUNTS IN AS8UMPSlT—
1N GENERAL.

Contracts not under seal.
Contracts under seal.
By assignees.
Waiving tort and suing in.
The consideration.
Contracts made on Sunday.
Rescinding contrasts for fraud.

AS AFFECTED

BY STATUTE

§687. Agreements
writing.
§ 688. Agreements

§714. Though there
USE

in case

be

in

sales

of

to
of

goods.
§ 689.

woo.

§ om.
§e'92.

gees.

§ 69-1.

The sale.
Delivery and acceptance.
Of earnest and part-payment.
The memorandum.
Sales at auction.
Representations as to credit of

§716.
§717.
§718.
§719.
§720.
§721.
§722.
§723.
{724.

another.
§ 695.

Consideration
pressed

§ 696.

in

need
not
the writing.

be

ex

Leases for longer term than one
year.
UPON

§
§
§
§

PROMISSDBY

NOTES.

§ 705.
§ 706.

§707.
§ 708.

§'ro9.
§71o.
§711.
§112.
§11s.

OF

When appropriate.
What plaintlﬂ must prove.
Defenses.
The damages.

Husband's liability for goods tur
nished to wife.
Eﬂect of separation between.
Elfect of divorce.
Cohabitation though without mar
riage.
Liability of parent for goods fur
nished to infant child.

van or common couurs 1.\' ACTION
wonx, LABOR AND nsraamns.
§725. In general.
§726. In case contract

.

not

fully

1-‘on

per

formed.

697. Essentials of a. promissory note.
698. Actions by payee against maker.
699. In case of lost or destroyed
note.

700.
§ 701.
§ 702.
§ 703.
§ 704.

OF

§715. What circumstances justify.
USE OF COMMON COUNTS
IN CASE
GOODS SOLD AND DEJVIRED.

OF FRAUDB.

required

is no special count.

IN CASE
COMMON COUNTS
GOODS IBABGAINED AND SOLD.

OF

Bond, where note lost.
Interest.
Compound
interest.
Action by indorsee against maker.
against Ln
Action by indorsee
dorser.
Presentment for payment.
Presentment, by whom.
Presentment, at what place.
Presentment, in case two or more
liable.
Waiver of demand and notice.
The notice to the indorser.
When may be served by mail.
Guaranty of payment of note.
Suretyship.

usa 01-"common

FOR

§727. In general.
use or common couxrs IN ACTIONS
money PAID.

r-on

couxvrs IN ACTIONS
MONEY LENT.

§728. In general.
§729. Payments by sureties.
§730. Contribution in case of torts.
USE OT COMMON COUNTS IN ACTIONS
MONEY HAD AND RECEIVED.
5 731.

§732.
§733.
§734.
§735.
§736.
§'T37.

692

FOR

In general.
Received
from plaintiff.
Received
on plaintiifs account.
Received
for property of plaintiff.
by stakeholder.
Received
Received
under void authority.
Received
from plaintiff on forged
paper.

CH.

XLII.

.\SSUMPSIT—IN GENERAL.

§68O
\

§ 738
§ 739

Paid by plaintiff through mistake.
of
consideration
after

Failure

money

paid.

§'I41

Obtained by fraud.
Paid by plaintiff under compul

§7-i2
§743

Money due, contract performed.
Paid under moral obligation.

§ 740.

USE OF THE COMMON COUNTS IN ACTIONS
FOR USE AND OCCUPATION.
§ 746.
§ 747
g 14s.

sion.

§ 749
§ 750
§ 751

USE OF THE COMMON COUNTS IN ACTIONS
UPON ACCOUNTS

Damages.

Assignment or surrender of term.
AS UMPSIT ON WARRANTY.

STATED.

§ 752.
§ 753.

5744. In general.
§'I-15.

Form of remedy.
Must be founded in contract.
Defendant's occupation.
Evidence for defendant.

§754

Defenses.

What constitutes n warranty.
Implied warranties.
Measure of damages.

IN GENERAL.
On contracts not under sea1.—Assumpsit is the rem
§680.
edy for the recovery of damages for the breach of simple con
tracts or promises not under seal; and that whether the contract
or promise be express or implied, oral or written, as the law
always raises an obligation to do that which a party is legally,
liable to perform.‘
1—1 Saund. Pi. & Ev., 5 Am. ed.,
162: Woods v. Ayres, 39 Mich., 345.
in
Implied contra,ct.—The liability,
case of an implied promise, is founded
law imposes
upon
a duty which the
upon the party receiving a benefit to
this
pay for it; and the law enforces
duty, under the ﬁction of an implied
Hosmer v. Wilson, 7 Mich.,
contract:
294, 301.
And whenever a beneﬁt ac
crues to a party, whether for services
rendered,
money expended,
or property
cause,
used, or from any other
upon
which a duty to make compensation to
another arises, the law will, in the ab
promise to make
sence of an express
imply one from the
such compensation,
Thus, if A
transaction and the duty.
performs labor or renders services for
B at the latter’s request,
or with his
knowledge and assent, but without a
contract for compensation,
the law will
imply a promise by B to pay A there
for what such labor or services shall be
reasonably worth:
Ward v. Warner, 8
Mich., 519.
But where there
is
s
merely spontaneous
services,
such as
an act of kindness
rendered
without
request, or where the circumstances ac
count for the transaction on some ground
more probable than that of a promise
no promise will be im
of recompense,

plied:
Woods v. Ayres, 39 Mich., 351.
See, Fitch v. Newberry, 1 Doug., Mich.,
17; St. Jude's Church v. Van Denberg,
287; Lange v. Kaiser, 34
31 Mich.,
Mich., 317; In re Young's estate, 39
Mich., 429.
Services prompted by kin
ship or other relationship with no inten
tion to pay or to receive compensation
therefor will not raise an implied ob
ligation to make compensation:
Estate
of Young, 39 Mich., 429; O'Connor v.
Beckwith, 41 Mich., 657; 3 N. W., 166;
Mason v. Dunbar, 43 Mich., 407; 5 N.
VV., 432; Martin v. Sheridan, -16 Mich.,
93; 8 N. W., 722; Allen v. Allen, 60
Mich., 635; 27 N. W., 702. VVhere one
has performed services from which an
other has received a beneﬁt, he is en
pay therefor, if the
titled to recover
circumstances and facts were such as
would create an implied promise, or, in
other words, a clear duty on the part of
the other to pay a reasonable compen
sation; and the fact that defendant had
previously paid for like services has a
tendency to show such promise:
Strong
v. Saunders, 15 Mich., 339, 345.
S0,
where a party enters
upon land under
a contract to purchase it, which he fails
to perform, and after such
failure is
notiﬁed that, if he remains in possession,
he will be required to pay rent; if he
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In all
0n_contra.cts under seal, etc.—By ‘statute.
arising upon contracts under seal, or upon judgments,
when action of covenant or of debt may be maintained, an
action of assumpsit may be brought and maintained, in the
2
same manner, in all respects, as upon contracts without seal;
§681.

cases

etc.
remain, the law will imply a promise
to pay rent from the time of such no
But in such case there can be no
tice.
promise implied to pay rent for the
occupation while the contract was in
force, because no rent could, during that
time, have been in contemplation of the
duty existed.
parties, and
no
such
W'here one has the clear right to the
use and control of property, and permits
upon
condition of
its use by others,
payment therefor,»when the condition is
speciﬁc
in terms,
the law will imply
from the use by one having knowledge of
the terms, an assent
to them,
and a
corresponding promise to pay; and when
not known, a promise of reasonable
com
pensation. In the ﬁrst case, the impli
cation is founded upon the knowledge
of the terms and conditions of the use,
and the latter upon the duty arising
from the use; but in neither will the
promise or duty be implied, if the party
using it asserts adverse rights, and ac
quires and uses the property under an
Thus, where A
adverse claim oi.’ right.
assisted
B to dig a canal across B's
lands for the purpose of ﬂoating logs,
and afterwards used the canal for that
purpose
under a claim of right to do
so, without payment
of compensation
to
B for the use of the canal, and denying
B's right to charge for such use; held,
on a suit by B to recover compensation
for the use of the canal, that A's use
of the canal under a claim of right and
denial of B's right to compensation,
precluded every presumption of the rec
ognition of A of a duty upon which a
contract to pay could be implied. That
the law implied the duty only where
the right of dominion over the subject
matter was conceded, or not questioned:
and never where the use was under an‘
adverse
claim of right or denial of
that asserted.
In such case, if A's
claim was unfounded.
his entry, being
adverse to B, was a naked trespass, upon
which no duty to compensate,
which

into a contract,
could be converted
arose; for such duty can only be im
plied where the conventional or implied
ex
relation of promiser and promisee
the duty springs from
ists, or where
some change of relation after the wrong
ful act, as in the case oi’ the conver
sion of property wrongfully taken, into
money, and the like:
Ward v. Warner.
8 Mich., 508.
When there is an express
contract, none can be implied:
Gallo
way v. Holmes, 1 Doug., 330; Peters v.
Gallagher, 37 Mich., 407; Van Fleet v.
Van Fleet, 50 Mich., 1; 14 N. W., 671.
But it seems that where a party seeks
express
contract for
to recover upon
services rendered for another, he may
still insist that in case the evidence fails
contract, but does
to show an express
show circumstances from which an im
plied contract to pay may be inferred,
that he may recover under the latter:
Ibid., Van Fleet v. Van Fleet, 50 Mich.,
1; 14 N. W., 671.
Further as to im
plied assumpsit, see, Grand Rapids & B.
29 Mich.,
C. Ry. Co. v. Van Deusen,
431; St. Jude's Church v. Van Denberg.
31 Mich., 287; Cicotte v. St. Anne's
Church, 60 Mich., 552; 27 N. W., 682;
Philadelphia W. Co. v. Detroit W. L.
Co., 58 Mich., 29: 2-1 N. W., S81.
The law will not raise an implied con
tract against a municipal corporation
in any case where it has no power to
make an express one: Detroit v. Robi
son, 38 Mich., 1161
See ante, § 660.
2-—C. L., § 10417.
The intent of this statute is to
note 2.
permit the action of assumpsit to be
brought “in all cases," where before an
action of debt might be brought on a
contract under seal:
Detroit Savings
Bank v. Ziegler, 49 Mich., 157; 13 N.
WY, 490: Christy v. Farlin, 49 Mich.,
319; 13 N. W., 607. But C. L., § 9728,
bars the action of assumpsit where cov
enant might be maintained. in six years.
The form of the action and not the char
acter of the obligation determines what
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By assignees of dema.nds.—“The assignee of any
§682.
bond, note or other chose in action, not negotiable under exist
ing laws, which has been or may be hereafter assigned, may
sue and recover the same in his own name, upon such bond,
note or other chose in action; and the defendant in all such
suits may set up and avail himself of any defense he may have,
arising before due notice of such assignment, and which
accrued prior to such action, in the same manner and with the
like effect as if the assignor had prosecuted the same in his
own name.

’ ’3

of limitation
applies,
whether
Avery
the six or ten year limitation:
v. Miller, 81 Mich., 85; 45 N. W., 503.
This section does not compel a party to
resort to an action of assumpsit on B
statute

instrument: Goodrich v. Leland,
18 Mich., 118; Stewart v. Sprague,
71
Mich., 50; 38 N. W., 673. This section
does not make any changes in the rules
of pleading applicable to suits on judg
sealed

and sealed instruments.
There
fore in suing in assumpsit on a judg
ment, the declaration should set out the
judgment specially, and describe it ac
curately; it could not be proved under
a count upon an account stated:
Good
ing v. Hingston, 20 Mich., 440, 441.
But it seems that a. count upon a judg
ment msy be joined with the common
Hog
counts in the same declaration:
sett v. Ellis, 17 Mich., 351, 360; see,
remarks at page 360, on the case of
Drew v. Circuit Court, etc., 1 Doug.,
Mich., 434.
ments

3-C. L., § 10054. This statute is
permissive and the assignee may still
sue in name of assignor:
McR0berts v.
Lyon, 79 Mich., 31; 44 N. W., 160.
every
right
It
reaches
in
prop
erty which was
assignable in
ever
or capable
equity,
oi survivorship
to
executors; thus a written contract for
the sale of land is such a chose in ac
tion as can be sued by the assignee in
his own name: Cook v. Bell, 18 Mich.,
So, a guarantee of the collection
387.
oi’ a promissory note is assignable, and
may sue_ thereon
in his
the assignee
own name:
Waldron v. Harring, 28
Mich., 493.
And so is the right oi ac
tion upon a contract tor breach of the
warranty therein:
Felt v. Reynolds, R.

F. E.

Co., 52 Mich., 602; 18 N. W.,
And a corporation to whom an
insurance policy has been assigned can
sue upon it in its own name:
Water
town Ins. Co. v. Grover 8: Baker Sew
ing Machine Co., 41 Mich., 131, 137; 1
N. W., 961. Accounts existing, and
assigned:
to be, may
be
Fuller v.
Rhodes,
78 Mich., 36; 43 N. W., 1085:
Preston Nat‘l B'k v. George T. Smith
M. P. Co., 102 Mich., -162; 60 N. W.,
981: Dunn v. Michigan Club, 115 Mich.,
409; 73 N. W., 386.
A chattel note is
assignable and the assignee can sue upon
it: llicks v. Lyle, 46 Mich., 488; 9 N.
378.

W,

529.

joint contractor may assign his
interest in a right oi action under the
contract to his <0-contractor: but can
not thereby release himself from his ob
ligstions under the contract:
Hart v.
Summers, 38 Mich., 399.
And even the
the right oi! action for torts (excepting
only those torts which are merely per
sonal, and which on the death of the
person
wronged
die with him), as for
torts for taking and converting personal
property, or for injury to one's estate,
and generally all such rights of action
tor tort as would survive to the per
sonal representative, may, it seems, be
assigned
so as to pass an interest to
the assignee
which he can enforce by
suit at law:
Final v. Backus, 18 Mich.,
231: Finn v. Corbett, 36 Mich., 318.
Thus a right of action for a tort in cut
ting and removing timber from the land
of another,
is assignable, and may be
by
assignee
enforced
the
in his own
name:
Grant v. Smith, 26 Mich., 201.
Actions for fraud are not assignable:
Felt v. Reynolds R. F. E. Co., 52 Mich.,
606: 18 N. W., 378; Brush v. Sweet, 38
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Mich., 574; Dayton v. Fargo, 45 Mich.,
153; 7 N. W., 758.
Nor is the wid
dower:
Gal
ow's right to unassigned
braith v. Fleming, 60 Mich., 408; 27 N.
W., 583.
It is no longer necessary for assignees
to sue in the name of the assignor, or
to bring an action in the name of one
person
for the use and beneﬁt of an
other, even in cases of tort where the
action is assignable:
Watson v. Wat
son, 49 Mlch., 540; 14 N. W., 489. One
joint wrong-doer who has satisﬁed the
demands
of the injured party for the
tort, cannot hold the other joint wrong
doers for their proportionate share of the
amount paid. Nor can he take an as
signment of the claim after such pay
ment and then sue the other wrong
doers for the whole or any part of the
damages, either in the name of the as
Upham v. Dick
signor or otherwise:
ens, 38 Mich., 338.
But the general doctrine ls, that
nothing is assignable that does not di
rectly or indirectly involve a right of
property.
Hence,
causes of action on
the case for deceit, are not assignable:
Dayton
v. Fargo, 45 Mich., 153; 7 N.
W., 758.
As to the method of assignment there
is no particular requirement of the law.
Whenever an assignment would be good
in equity it will be good at law: Draper
v. Fletcher, 26 Mich., 154.
Need not
generally be in writing:
Donovan v.
Halsey Fire Engine Co., 58 Mich., 38;
24 N. W., 819.
An assignment by way
of gift is suiiicient:
Briscoe v. Eckley,
A non-negotiable note
35 Mich., 114.
may be assigned by indorsing "without
recourse,
Geo. H. Young, Trustee"
(he
being the payee), and delivering the
Merchants‘ Nat’l B'k
same to assignee:
v. Gregg,
107 Mich., 146; 64 N. W.,
1052; Steere v. Trcbilcock, 108 Mich.,
464: 66 N. W., 342.
The assignee of a non-negotiable chose
in action takes it subject to all equities
existing between the debtor and cred
itor. It is not necessary that the equi
ties should have existed at the incep
tion of the debt or contract. It is sulﬁ
cient if they exist prior to the assign
ment, ns the assignee has it in his power
to protect
himself against them by in
quiry of the debtor, before the assign
ment:
Warner v. Whitaker, 6 Mich.,
133; and see, Bloomer v. Henderson, 8
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Mich., 402, 403. Any set oi! or defense
accruing before notice of the assign
ment, w7ill be available against the as
signee: Finn v. Corbett, as Mich., 313;
Spinning v. Sullivan, 48 Mich., 5; 11
N. W., 758; Edison v. Gates, 44 Mlch.,
253; 6 N. W., 645. This statute, which
allows assignees to sue in their own
names, is only permissive; the assignee
is still at liberty to sue in the name of
‘the contracting party:
Sisson v. Cleve
land & Toledo Ry. Co., 14 Mich., -196.
The statute does not require any par
ticular method of assignment,
and was
evidently intended to remove the old in
direct method of suing in the name of
the nominal for the use of the real own
Assignments of things in action,
er.
have never (except under the statute of
frauds), been required to be in writing:
any purchaser becomes assignee by his
purchase.
A parol assignment when
good in equity is equally good under this
statute.
And a declaration by an as
signee need not aver any formal assign
ment, but is sufficient if it avers the
plaintiff to be the owner and holder:
Draper v. Fletcher, 26 Mich., 154.
It
is not necessary
that the transfer of a
claim should be in writing.
If the evi
plaintiff is the
dence shows that the
owner at the time of the trial, that is
suiiicient:
Donovan v. Halsey Fire En
gine Co., 58 Mich., 38; 24 N. W..
819.
Vvhere one person held an account
against another and drew upon him in
favor of a third person for the amount
of it, and attached a statement of the
account to the draft, it was held to _be
assignment of the account:
a. valid
Moore v. First Nat'1 Bank of Madison,
57 Mich., 251: 23 N. W., 800.
An assignment may be absolute
or
qualiﬁed, as the parties choose, so long
as no one is injured or defrauded; so,
transfers may be made to agents or at
torneys for convenience
of suit or re
lease, or in trust, or by way of security:
Herbstreit v. Beckwith, 35 Mlch., 93.
Assignments of choses in action may be
made by way of gifts as well as for a
consideration, and an assignment of sev
eral claims to the same person so that
they may all be adjusted
in one suit
is permissible:
Briscoe v. Eckley, 35
Mich., 112.
In a suit by A in his own name upon
a negotiable
note payable to the order
of "A. & Co.,” the possession and pro
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§683

Waiving tort and suing in assumpsit.-In some cases,
§ 683.
where the cause of action is founded in a wrong, the party
may waive the tort and bring assumpsit.
duction of the note by the plaintiff, is
not alone sufficient evidence of his title
The language
to entitle him to recover.
of the statute, permitting an assignee of
a chose in action “not negotiable tinder
existing laws,” to sue and recover in his
own name,
does not apply to such a
case; the statute expressly excepts all
paper negotiable under existing laws:
Redmond v. Stansbury, 24 Mich., 445;
Brennan v. M. & M. Nat’! B'k, 62 Mich.,
347; 28 N. W., 881; Redmond v. Stans
bury, 24 Mich., 447; Matteson v. Mor
ris, 40 Mich., 55.
The holder by verbal assignment only
of a note payable to order and not in
dorsed,
cannot sue thereon in his own
name.
A note payable to a person or
his order, is negotiable, although not
indorsed.
The term "negotiable," is one
of classification, and does not of neces
sity imply anything more than that the
paper possesses the negotiable quality:
Robinson v. Wilkinson, 38 Mich., 299.
The title to negotiable paper may be
transferred by mere verbal assignment,
or by an assignment written upon the
paper itself or upon a separate paper.
But in such cases the transferee must
sue upon it in the name of the assignor.
assignees
of
The statutes authorizing
choses
in action to sue in their own
names does not apply to such assign
In order to
ments of negotiable paper.
enable the transferees of negotiable pa
per to sue thereon in their own names,
assignment or transfer
thereof
the
must be made in the commercial sense
and in the manner appropriate to and
with the usual and cus
in accordance
tomary method of transferring commer
Ibid.; Spinning v. Sullivan,
cial paper:
And, un
48 Mich., 5; 11 N. W., 758.
paper is transferred in
less negotiable
this way the assignee will take it sub
ject to all the equities existing between
Thus,
maker.
the
the assignor and
note
where the holder of a negotiable
payable to his order, made and signed
a transfer written thereon as follows,
“I hereby transfer my right, title and
interest to the within note to S. A.," it
was held that this form of assignment

Thus,

if

a man by

the negotiability of the note
transferred it subject to all the
equities existing against it while in the
hands of the assignor:
Aniba v. Yeo
mans, 39 Mich., 171.
And so, where the
holder of a note payable to his order,
transferred it not by indorsement,
but
by an instrument of assignment written
upon a separate
paper:
Spinning v.
Sullivan, 48 Mich., 5; 11 N. W., 758;
Matteson v. Morris, 40 Mich., 55.
The
assignee of an undivided half interest in
join
a lease may,
under this statute,
with the owner of the other undivided
Bly v.
interest in a suit for rent:
Bliss, 123 Mich., 195; 81 N. W., 1080.
Where a suit is brought on a contract
in the name of the promisee
/or the
use and benefit of another person named.
the promisee is still the legal plaintiff,
and it is not necessary
to show on the
trial that the contract or claim has been
assigned to the person for whose use the
suit is brought.
But where the inter
ests of the defendant may be affected by
the ownership, as, where he claims pay
ment or a set-oil’, proof of the transfer
may become necessary,
as the validity
of the defense may depend on the time
when it was made, and when the knowl
edge of it came to the defendant:
Far
well v. Dewey, 12 Mich., 40, 441.
The
purchaser of a demand due upon con
tract, whether before suit brought upon
it or afterwards, may still pursue his
remedy in the name of the original con
tracting party:
Harder, 38
Moon
v.
Mich., 566; see Peters v. Galligher, 37
Mich., 407.
In a suit upon a claim
assigned,
by ‘writing
by the
executed
attorney in fact of the assignee the fil
ing of the written assignment with the
justice will not dispense with proof of
the assignment, nor put the defendants
in the position of admitting the execu
tion of the assignment unless denied on
oath; the statute, C. L., § 826, applies
only to instruments purporting to be
by one of the parties to the
executed
Hinckley
Weatherwax,
suit:
v.
35
Mich., 510.
It is not necessary to aver an assign
ment in actions of replevin or trover by
destroyed
and
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trespass -take-my goods and sell them, and receive the money
for them, I may bring an action of trespass, or may maintain
an action for money had and received.‘

I

assignee: Warren
Dwyer, 91
v.
Mich., 414; 51 N. W., 1062.
But it is
necessary
to make
such
averment in
case where a husband brings action on
a due bill running to the wife:
Black
wood v. Brown, 32 Mich., 104.
So in
an action by assignee of claim for work
Cilley v. Van Patten, 58
and labor;
Mich., 404; 25 N. W., 326. So, by as
signee of an open account:
Peirce v.
Ciosterhouse, 96 Mich., 124; 55 N. W.,
663
S0 by an assignee for the beneﬁt of
creditors:
Powell v Williams, 99 Mich.,
30; 57 N. W., 1041.
An averment that
the plaintiff was the holder and owner
of a non-negotiable note upon which ac
tion is brought is a sufficient averment
of an assignment: lDraper v. Fletcher,
26 Mich., 154.
It is suiﬂcient if the
assignment appears in the bill of par
ticulars:
Snell v. Gregory, 37 Mich.,
See further upon necessity for the
500.
averment of assignment:
Conrad Seipp
Brewing Co. v. McKittrick,
86 Mich.,
191; 48 N. W., 1086, and cases cited in
the opinion.
1—Putnam v. Wise, 1 Hill, 234, 240.
Thus, where the goods of A have been
wrongfully taken or held by B and sold,
although the act of B in taking them,
or in their conversion, may have been
tortious, yet, as he has sold them, and
received a beneﬁt from such conversion.
A may waive the tort and bring as
sumpsit for the price for which they
were sold.
And the court add: “But we
are not aware of any principle upon
which it can be held, that a mere naked
trespass can be made the basis of an im
plied assumpsit. If a trespass on lands
be proved,
no presumption of an gree
ment for compensation
can be raised;
for the act of entry is in contravention
of, and
not
in
subordination to, the
rights and claims of the party injured.
For such injury the law has given a dif
ferent remedy; and one founded on the
injury, and no promise can be implied
arises to com
‘to pay, but a liability
for the wrong and injury:"
pensate
8 Mich., 519, 520.
Ward v. Vi/arner,
And in the same case it was said by
Manning, J.:
“When plaintiff's goods
the

'

have been wrongfully taken, it is said
he may waive the trespass and bring
assumpsit for goods sold and delivered.
This may be so where defendant lays no
claim to the goods, and the trespass is

wholly wanton on his part.
But when
he claims them as his own, or claims a
right to the possession
of them, and
justiﬁes for the taking on that ground,
trespass and not assumpsit is the prop
er remedy.
In case of a pure trespass,
by which I mean one committed
with
out color of right to the property taken,
the court may well say to the defendant,
you shall not be permitted to defeat the
action by showing that you took the
goods without intending to pay for them,
or with an intention to do a wrong
with which the plaintiff, by putting a
more
charitable construction on your
conduct,
thought proper to
has
not
charge you.
This, I think, is all that
is meant by waiving the trespass and
suing for goods sold and delivered:”
Ibid., 525. And where one pastured his
cows on the land of another, it was
said by Manning, J., Martin, Ch. J.,
concurring, that, if he used the land for
that purpose without plaintiff's consent
he was a trespasser,
and plaintiﬂ might
sue him in trespass, or waive the tres
pass and bring an assumpsit for pastur
ing the cattle:
Welch v. Bagg, 12
Mich., 4-1. But there seems to be some
diversity of opinion as to whether, if a
person
takes goods and chattels under
such circumstances as to make him a
trespasser or wrong-doer, the owner can
waive the tort and sue in assumpsit, un
less he has sold and converted
the ar
ticles into money
or its equivalent:
see, the cases cited in 1 Hill, 2-10, note
(a); and Fiquet v. Allison, 12 Mich.,
328, 332.
If one has wrongfully taken
possession
of the property of another
and sold or disposed of it, and received
money or money's
worth, therefor, the
owner is not compellable to treat him as
a wrong-doer but may affirm the sale as
made on his behalf, and demand in this
form of action the beneﬁt of the trans
action. But it cannot be safely said that
the law will go much farther than this
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a promise, where the cir
repel
all implication of a

promise in fact.
Damages for a tres
pass are not in general recoverable in
assumpsit; and in the case of taking
personal property, it is generally held
essential that a sale by the defendant
Thus, where one took
should be shown.
logs belonging to another and claimed
to own them, and still had them in his
possession, held, that assumpsit for their
value would not lie: Watson v. Stever,
25 Mich., 386.
See a discussion of this
113 Mich.,
case in Nelson v. Kilbride,
637; 71 N. W., 1089.
It is here held
to aver the
that it is not necessary
tort out of which the assumpsit is im
plied. And upon like principle, where
purchased
A‘ had possession
of bonds
with the money of B, and delivered them
over to C, who claimed that they were
purchased for him, and were in fact his
property.
A neither undertaking to
transfer any title to the bonds, nor re
ceiving or contracting to receive any
benefit from the transaction, but merely
C,
yielding the possession
to
on his
claim of ownership: held, that B could
not maintain assumpsit against A for
Barnum v.
the value of the bonds:
But where one
27 Mich., 332.
Stone,
wrongfully obtained a school district or
der and used it as money for his benefit,
the tort may be waived, and he may be
in assumpsit for the amount:
sued
Bowen v. School District, etc., 36 Mich.,
One tenant in common may waive
149.
the tort of the other in converting the
share of the first, and sue in assumpsit
Loomis v. O’Neal, 73
for the value:
Mich., 582; 41 N. W., 701.
In Tuttle
v. Campbell, 74 Mich., 652; 42 N. W.,
384; 16 Am. St., 652, the general rule
"Before a party
is stated as follows:
can waive a tort for the conversion of
personal property and bring assumpsit,
the property in the hands of the tort
feasor must have been sold and con
verted into money upon the theory that
for the
has been received
the money
plaintiff's use.
There is, however, an
other class of cases where the property
has been converted but not sold, where
the tort may be waived and assumpsit
brought for the value of the goods con
This class belongs to those re
verted.
lations where a. contract may exist and
at the same time a duty is superimposed

§683

or arises out of the circumstances sur
rounding or attending the transaction,
the violation of which duty would con
In such cases the tort
stitute a tort.
may be waived and assumpsit be main
tained, for the reason that the relation
of the parties, out of which the duty vio
lated grew, had its inception in con
usually
are
These relations
tract."
such as
those of trust and confidence,
those of agent and principal, attorney and
client, or bailee and bailor.
In McCor
mick, H.-M. Co. v. Waldo, 128 Mich.,
135; 87 N. W., 55, it is stated in this
language:
“The right to waive the tort
and sue in assumpsit exists in at least
two classes of cases-—one where the de
fendant has come into possession of the
plaintiff's property without his consent
money upon a subse
and has received
quent sale of the same; the other where
he has come into possession through con

relations with the plaintiif, and
contract has been rescinded or
failed, and he persists in keeping the
property, refusing to deliver it upon de
mand."
In Grinnell v. Anderson, 122
Mich., 533; 81 N. W., 329, it is stated
again in the following
“The
words:
rule is that, before a party can waive
the tort and sue in assumpsit for the
conversion of personal property, the
tort-feasor
must have
converted the
property into money, or the relation ex
isting between the parties must have
in contract."
For
had its inception
other cases on the general subject, see,
Coe v. Wager, 42 Mich., 49; 3 N. W.,
248; Aldine Manf. Co. v. Barnard, 84
Mich., 632; 48 N. W., 280; Ginsburg
v. Cutler & Savage
L. Co., 85 Mich.,
439; 48 N. W., 952; Bryant v. Kenyon,
123 Mich., 151; 81 N. W., 1093; Cast
241;
Darby,
128 Mich.,
87
ner v.
N. W., 199; St. John v. Antrim Iron
Co., 122 Mich., 68; 80 N. W., 998;
Brown v. Foster, -— Mich., —; 100 N.
W., 167 (June, 1904).

tract
the

Waiving the tort of a conversion of
property, and suing in assumpsit for the
value of the property converted, amounts
to an election to regard the defendant
as the owner of the property, and estops
the plaintiff from bringing trover there
for against one to whom the defendant
had sold it:
Nield v. Burton, 49 Mich.,
53.
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S0, the master of an apprentice may bring assumpsit for the
value of the work and labor of an apprentice who has been
seduced from him?
The consideration.—Every promise, to be binding,
§684.
must be founded upon a suiﬁcient consideration.
It must be
If the promise be founded on or arise from
of some value.3
2—Foster v. Stewart, 1 Maule & S.,
191; Lightly v. Clouston, 1 Taunt., 112.
4 East.,
v. Ashburnham,
3—Jones
455.
A promise is a suﬂieient consid
eration for a promise if there is an ab
solute mutuality of engagement between
the parties, so that each has the right
at once to hold the other to a positive
engagement; 1 Parsons on Contracts, 4
ed., 373, 374.
As illustrating doctrine
that there must be mutuality of prom
ises to support an executory contract
see, Wilkinson v. I-Ieavenrlch, 58 Mich.,
574; 26 N. W., 139; Koppitz-Melchers
B. Co. v. Behm, 130 Mich., 649; 90
N. W., 676. It is a suﬂlcient considera
tion for giving a note, that‘ the payee
an obligation
in conse
has assumed
it, which he
quence of having received
can be compelled either at law or equity
If the entire consideration
to perform.
for a promise be void, the promise is
If one or more of several
not binding.
considerations for a promise are friv
olous and insuﬂicient, but not illegal,
and others are good, the insufficient con
siderations will be disregarded, while
those which are valid will sustain the
promise: Wesleyan Seminary v. Fisher,
Mich., 515.
4
‘Where
several sub
scribe to a fund to be used to effect a
laudable or worthy purpose, each agree
ing to pay the sum set opposite
his
name,
the several promises are mu
tually considerations for each other, and
any one appointed by the subscribers to
collect and disburse the funds, and ac
cepting the appointment, may in his own
name, enforce payment by the subscrib
ers, whether he was named as payee in
the subscription paper or not:
Com
stock v. Howd, 15 Mich., 237.
Nor is
it necessary to the validity of the con
sideration that the subscribers should
be pecuniarily beneﬁted by the accom
plishnient of the purpose intended: Un
derwood
v. Waldron, 12 Mich., 89, 90.
An agreement with defendant to forbear
Suit against a third person who was

to plaintiff, is a good considera
tion for defendant's promise to pay the
debt:
Rood v. Jones, 1 Doug. Mich.,
188; Calkins v. Chandler, 36 Mich., 320.
So, an extension of credit is a suﬂicient
consideration to uphold a contract of
suretyship:
Lee v Wisner, 38 Mich.,
86.
The compromise
and settlement
of
an asserted claim, involved in legal con
troversy, be it never so doubtful, is a
suflicient consideration for its settle
ment, and for any obligation given by
one party to the other in consideration
of such settlement: Van Dyke v. Davis,
2 Mich., 144, 149; see, Weed v. Terry,
2 Doug.,
344.
A claim made in good
faith, with color of right, although there
be in fact no right, so long as the party
asserting it does not know he has no
right, is sufficient to sustain a compro
mise; for a party may buy his peace
in a case in which he knows there is no
right against him:
Gates v. Shutts, 7
Mich., 133; see, Hale v. Holmes, 8
Mich., 37; Converse
Blumrich, 14
v.
Mich., 109.
Nor can a person knowing
the facts of his case, and having means
of reflection
and consultation with his
friends, be relieved against the conse
quences of his own want of ﬁrmness in
yielding to the arrogant claims and
threats of civil litigation from an ad
verse party, and submitting to an unjust
compromise:
Mayhew v. Phoenix Ins.
Co., 23 Mich., 105; Hull v. Swarthout,
29 Mich., 250.
But unaccepted offers of
compromise
cannot affect the rights of
the parties.
An assignment of a mort
gage obtained
from a timid and ig
norant man, by threats of prosecution
for slander, was held to have been pro
cured
without consideration:
Tate v.
Whitney,
Har. Ch., 145; see, Lyon
v. Waldo, 36 Mich., 345.
The delivery
of property manufactured under a eon
tract. is a suﬂlcient consideration for an
agreement
by the party accepting deliv
ery to waive any claim for damages for
the non-fulﬁllment of the contract with
debtor
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any illegal transaction,‘ or an immoral
contrary to public policy, an action

or fraudulent
cannot

be

one,

or

sustained

upon it.5

A

seal to an agreement in writing purports a consideration,
and it is not necessary to aver or prove one where the agree
ment is under seal.“ And even in those cases where the statute
requires agreements to be in writing, it is not necessary that
Moon v. De
in the stipulated time:
troit, etc., 14 Mich., 266. And it seems
that a moral obligation to pay a debt is
a suﬂicient consideration for a promise
to pay, although the remedy for its col
lection at law may be suspended: Ed
wards v. Nelson, 51 Mich., 121; 16 N.
W., 261.
The suﬂiciency of the consid
eration for an honest bargain cannot be
inquired into if there was any considera
Kennedy v. Shaw, 43
tion of value:
Mich., 359; 5 N. W., 396.
A seal im
ports a consideration:
Lee v. Wisner,
The seal, however, is but
38 Mich., 82.
prima facle evidence of consideration:
A
Green
v. Langdon, 28 Mich., 221.
promissory note of the wife imports a
proper consideration, prima facie:
Na
tional L. Bank v.‘Miller, 131 Mich., 564;
A benefit to his prin
91 N. W., 1024.
cipal will support a consent of the surety
to an extension of time:
Borden v.
Fletcher's Estate, 131 Mich., 220; 91
N. W., 145.
The moral obligation to
pay a debt barred by the statute of
limitations is a. sufficient consideration
for a new promise to pay it:
Koons v.
Vauconsant, 129 Mich., 260; 88 N. W.,
630.
So if made by a. surety :, Per
kins v. Cheney, 114 Mich., 567; 72 N.
W., 595.
The subscription of one to a
common object finds its consideration in
the subscriptions of the others:
Waters
Co., 129 Mich., 640;
v. Union Trust
89 N. W., 687; First U. Church v.
Pungs, 126 Mich., 670; 86 N. W., 235.
The consideration of an assignment is
no concern of the debtor: Hicks v. Steel,
126 Mich., 408; 85 N. W., 1121.
A re
lease of claim for damages in considera
tion of reimployment for such time as
might be satisfactory to the employer,
the claimant being then in his employ, is
without consideration: Potter v. Detroit,
etc., Ry. Co., 122 Mich., 179; 81 N. W.,
80; 82 N. W., 245. Not so if at the time
the claimant is not in employ of the de

fendant: Sax v. Detroit, etc., Ry. Co., 125
Mich., 252; 84 N. W., 314.
An agree
ment not to attack a transfer to the wife
of all the husband's property is suiiicient
consideration for wife's note where a
claim of fraud in the transfer is made
in good faith: Harris v. Gates, 121
Mich., 163; 79 N. W., 1098; Whelpley
v. Stoughton, 112 Mich., 594; 70 N. W.,
1098; Acme E. I. & A. Co. v. Van Der
beck, 127 Mich., 341; 86 N. W., 786.
4—Van Dyke v. Davis, 2 Mich., 1-15.
5——1 Archb N. P., 26, 36; 1 Pars. on
Contracts, 4 ed., 380.
A mortgage ex
ecuted for the purpose of preventing a
prosecution of the mortgagor's son for a
felony is invalid for illegality of con
sideration:
Koons v. Vauconsant, 129
Mich., 260; 88 N. W., 630.
So a con
tract cannot be supported by an under
taking to procure an appointment to
office.
It contravenes public policy;
Harris v. Chamberlain, 126 Mich., 280;
A note given in settle
85 N. W., 728.
ment of a charge of embezzlement
is
valid to the extent of the money em
bezzled: Beath v. Chapaton, 115 Mich.,
506; 73 N. W., 806.
An agreement to
conceal from the public the guilt of the
maker, of the crime of adultery will vi
tiate a note of which it is a part consid
eration: Case v. Smith, 107 Mich., 416;
65 N. W., 279.
For other cases on the
subject of consideration see, Johnson v.
Bratton, 112 Mich., 319; 70 N. W., 1021,
holding that an agreement to release a
debtor from personal responsibility and
security for the
look to the mortgage
remainder in consideration that the deb
tor will pay a portion of his debt is
invalid for want of consideration in
law: Perkins v. Brown, 115 Mich., 41;
72 N. W., 1095, holding that total fail
ure of consideration will defeat a once
valid obligation.
6—Dye v. Mann, 10 Mich., 291.
A
seal is presumptive evidence of consid
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the consideration should be set forth in the agreement or in
any writing, but it may be proved by any other legal evidence.’
Contracts made on Sunday.—The statute provides
§685.
that no person shall do any manner of labor, business, or work,
except only works of necessity and charity, on the ﬁrst day of
the week.“ The evident intent of this statute was, and such
are its terms, to prohibit all business on that day, whatever
might be its character, except works of necessity and charity,
Nor, can
and that, too, whether done openly or privately.“
any
of
and in the absence
to the contrary is conclusive:
statute
Lee v. Wisner, 38 Mich., 85; see, C. L.,
eration,

§ 10185.
7——C. L.

§ 9512.

8—C. L., § 5912 and note.
v. Hamel], 2 Doug. Mich.,
9-—Adams
Therefore, where two persons
73, 76.
traded horses on Sunday, and one of
them on the same day gave the other
his promissory note for the difference in
value of the horses as agreed, held, that
the transaction was in violation of the
statute,
and that the note was void:
Ibid. A horse trade made and posses
sion given on Sunday, is void, and can
and either party ca.n
not be rstiiled;
reclaim his property at any time unless
a new contract is afterwards made by
the mutual assent of both parties: Win
ﬁeld v. Dodge, 45 Mich., 355; 7 N. W.,
In order to make such a trade
906.
good a new contract must be made be
tween the partles at a time when it is
legally competent for them to make one.
An action to recover money paid on
Sunday for a horse purchased
on that
day, is not subject to the defense that
the plaintiff has unreasonably delayed to
rescind for there is nothing to rescind
Nor, upon
where the contract is void.
rely
a trade could
the plaintiff
such
upon any warranty and the breach there
of, as no legal warranty could be made
on Sunday.
Nor could the defendant
in such an action for money had and
received
avail himself of the defense
that plaintiff had misused
or injured
the horse while it was in his possession.
Such damages could not, from their un
liquidated nature, be applied by way of
set-oil; nor could he recoup, because the
damages
do not arise out of any con

which the plaintiff is seeking to
upon:
Brazee v. Bryant, 50
Mich., 136: 15 N. W., 49.
Michigan
in
law
"It is settled
that s Sunday contract is a pro
illegality
of
the
hibited transaction,
which forbids it being made a sale by a
mere delivery later.
The delivery must
by circumstances which
be accompanied
supply the necessary ele
in themselves
ments of a contract without depending
upon
the Sunday transaction for any
essential“: Aspeil v. X-Iosbein, 98 Mich.,
117: 57 N. W., 27; Pillen v. Erickson,
If one
125 Mich., 68; 83 N. W., 1023.
of the parties performs on a week day
and the other accepts he must pay for
what is done: Bollin v. Hooper, 127
Mich., 287; 86 N. W., 795.
The statute takes away the legal ca
pacity of the parties to make a contract
on Sunday.
Therefore the vendor of
property sold on Sunday may on a aub
sequent day tender
back the purchase
price, and recover the property by re
plevin if it is not restored on demand;
and the vendee, on tendering back the
property, may recover the money or
property given in payment or exchange
of such contract ex
as if no pretence
isted: Tucker v. Mowrey, 12 Mich., 378.
Still the statute does not declare that
notes made contrary to the Sunday law
shall be void under all circumstances.
Thus, where a note was made on Sun
day, but dated Monday; held, that in
the hands of a bona ﬁde purchaser be
fore due, and without knowledge that
it was made on Sunday, it was valid,
and that the maker could not set up his
own
fraud to defeat the note in the
hands of such a. holder: Vinton v. Peck,
14 Mich., 287, 291.
A contract made
tract

recover
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for a deceit practiced in the exchange
of property on Sunday.
The law will not lend its aid to a
When
party who founds his action on an illegal transaction.
the parties are in pari delicto, the court will not interfere to
an action be maintained

assist either of them by giving effect to that which the law
forbids." An action will lie to recover the money paid or prop
erty delivered under such contracts."
one has
Rescinding contracts for frai1d.—Where
§686.
been induced to enter into contract relations with another
through fraud practiced upon him by that other the law affords

him two remedies, either of which he may elect, but having
elected, the other is no longer open to him. He may aﬁirm the
contract and sue to recover the damages incurred by reason
of the fraud, in an action on the case, or he may disaﬁirm or

for the fraud and bring the appropriate
action to recover the money paid or property delivered pur
suant to the fraudulent contract."
Assumpsit will lie to

rescind the contract

from necessity on Sunday is not void.
Thus, taking a prisoner to jail on Sun
day, under legal process,
is a work of
necessity; and hiring a horse for that
purpose is not an illegal contract under
the statute: Fisher v. Kyle, 27 Mich.,
454.

A note made on Sunday
the

common

law.

Hence,

is not void at
a note made

in another State on Sunday, will not be
void unless proof is made of some
of that State invalidating
it:
statute
O'Rourke v. O'Rourke, 43 Mich., 58;
Making the note payable
4 N. W., 531.
out of the state would not change the
rule: Arbuckle v. Reaume, 96 Mich.,
2-13; 55 N. W., 808.
A note may be
signed on Sunday if delivered on a week
day:
Berger v. Farnham, 130 Mich.,
-187; 90 N. W., 2S1.
The mere fact
note
is
handed
over on
that the
Sunday will not vitinte a transfer of
it: Steere v. Frebilcock, 108 Mich., 464;
The fact that delivery
66 N. W., 342.
of goods sold was made on Sunday will
not defeat
action
for contract price:
Holmes v. Sheeban, 118 Mich., 539; 77
N. W., S8.
As to what is a work of necessity or
charity, is a question of law and not of
fact, and cannot be left to depend upon
the opinion of jurors.
Mere convenience
held

of time
test
day

and

opportunity

cannot

be

the

as to whether a work done on Sun
is one of necessity.
All the neces

sary and usual work connected with re
ligious worship is a work of charity.
The support of public worship is a work
of charity that may properly be done on
Sunday. And subscriptions for that pur
pose, or to pay off a church debt, or to
purchase a house of worship, taken from
a congregation assembled
for religious
exercises on Sunday, is a work of char
ity, and will be sustained: Allen v. Duf
iie, 43 Mich., 1; 4 N. W., 427.
The rescission of a contract requiring
certain steps to be taken by the party
seeking to rescind, is as much a matter
of business as that of making the con
tract itself, and therefore if done on
Sunday, is illegal and void.
Thus a
party who has been defrauded in a horse
trade made on a week day, cannot on
Sunday take the necessary steps to re
scind the bargain, so as to enable him
to recover the property of which he was
by the bar-gain: Benedict
defrauded
v.
Batcheider, 24 Mich., 425.
10-—-Robeson v. French, 12 Metc., 24.
11—Tucker v. Mowry, 12 Mich., 378;
Brazee v. Bryant, 50 Mich., 136, 15 N.
W., 49.
12—Jewett v. Petit, 4 Mich., 508. A
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recover money paid, in case of rescission; or, if property has
been parted with under the inﬂuence of the fraud practiced,
replevin or trover will lie, and in case defendant has disposed
of the property so received, assumpsit will lie for its value."
sale procured by fraud may be rescinded
by the vendors: White v. Mitchell, 38
Mich., 390.
Where one party to a con
tract has been defrauded by the other,
he may rescind the contract on discov
ering the fraud; but if he would do this

it must be done promptly after the dis
covery: Martin v. Ash, 20 Mich., 166;
A
Craig v. Bradley, 26 Mich., 353-4.
recission must be within a reasonable
time; if a party knowing all the facts
which would warrant a rescission of his
contract, asks of the adverse party fur
ther time to perform his part of the
contract, he thereby waives his right to
Hubbardston Lumber Co. v.
rescind:
But where the
Bates, 31 Mich., 158.
adverse party upon rescission was only
entitled to the refunding of his money,
and no action or right was otherwise
involved, a delay of three days before
rescinding, even with full knowledge of
all the facts warranting a rescission, was
nor, in refunding was
held immaterial;
it necessary to return the identical pieces
of money received, as in law one dollar
is equivalent to any other dollar: Michi
gan
Central Ry. Co. v. Dunham, 30
Mich., 128.
One who has his election
whether he will aﬂirm a contract, must
elect either to affirm or disafﬁrm it al
together.
He cannot adopt the part
which is for his own beneﬁt, and reject
If he elects to disaﬂirm on
the rest.
the ground of fraud, he must do so as soon
as the fraud is discovered,
and must
restore the other party, so far as it then
can be done, to the same condition he
would have been in if the contract had
been made: Jewett v. Petit, 4
never
Mich., 508; and see, Warren v. Cole,
15 Mich., 265; Hubbardston Lumber Co.
v. Bates, 31 Mich., 158.
A mere offer
to trade back is no rescission of the con
tract; the party aggrieved
must
do
what he can to place the other in the
condition in which he was before the
contract; and where the transaction was
a sale or exchange of property, he must
if possible return, or tender a return
of what he has received in exchange for

what he has given, and any unneces
sary delay in rescinding the contract will
cut oﬂ the right: Wilber v. Flood, 16
Mich., 45.
A party seeking to avoid a settlement
on the ground of fraud must return or
offer to return whatever he has received
under it.
And his failure to do so on
discovering the fraud will be deemed a
ratification of the settlement: Crippen
v. Hope, 38 Mich., 344.
If he sues upon the contract, he there
by aﬂirms it: Barker v. Cleveland, 19
Mich., 235; Hunt v. Lackett, 31 Mich.,
18.
If a vendor having a right to re
the contract of sale for fraud,
scind
brings indebitatus assumpsit for the
price of the goods, he thereby affirms the
contract; and if he elects to affirm it,
he is bound by it in all respects: Gallo
way v. Holmes, 1 Doug., 330; Jewett v.
Petit, 4 Mich., 508.
Vifhere, after dis
covering that they had been defrauded,
the plaintiffs made a compromise with
the defendants
and received
from them
securities to the amount agreed on, al
though compelled to consent by a strong
pressure of pecuniary diﬂlculty,
they
thereby waived their right to complain of
original
may be
the
fraud.
Fraud
waived and condoned, and a defrauded
party must act consistently in refusing
acquiescence
in order to keep his claim
in force: Craig v. Bradley, 26 Mich.,
353.

Vifhere

there

is

an

express

con

tract, none can be implied.
If there
fore, a party defrauded by an express
contract rescinds it, he cannot set up
an implied contract and sue upon that;
as,
purchased on
goods
where
were
credit by fraud, the vendor cannot, be
bring suit in
fore credit has expired,
assumpsit on an implied contract for
the value of the goods sold: Galloway v.
Holmes, 1 Doug. Mich., 330; but see.
Hunt v. Sackett, 31 Mich., 18.
13-Aldine Mfg. Co. v. Barnard, S-1
Mich., 632; 48 N. W., 280; and see,
anrc,
"Waiving
tort
§ 683 and notes,
and suing in assumpsit."
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-By the act of 1897,14 it is provided, “That in all
where, by the fraudulent representations or conduct of
any person, an injury has been or shall be produced, either to
the person, property or rights of another, for which an action
on the ease for fraud or deceit may by law be brought,ian
By

statute.

cases

action of assumpsit may be brought to recover damages for
such injury, and in all such cases a promise shall be implied
by law to pay all just damages arising from such fraud or
deceit, and may be so declared upon.” The following section
provides for the survival of such actions." This statute author
izes assumpsit to be brought to recover damages growing out

of fraud and deceit in all cases."
AS AFFECTED

BY STATUTE

OF FRAUDS.

The statute of frauds.—Agreements
required to be
§687.
in Writing'.—“In the following cases speciﬁed in this section,
every agreement, contract, and'promise shall be void, unless
such agreement, contract or promise, or some note or memo
randum thereof be in writing, and signed by the party to be
charged therewith, or by_ some person by him thereunto law
’
fully authorized," that is to say:
Every agreement that, by its terms, is not to be per
1.
formed in one year from the making thereof ;”18
Agreements which may by possibility be completed within
one year are not within the statute; it extends to such only
as by their express terms are not to be, and cannot be car
ried into full and complete execution until after the expiration
14-C.

L., §§ 10421, 10422.
it would be better prac
tice in declaring under this statute to
make reference
to it, it is not essential
that such reference be made: Haliett v.
Gordon,
128 Mich., 364; 87 N. W., 261.
16-1-Iallett v. Gordon, 128 Mich., 364;
87 N. W., 261.
17--The writing which will relieve
from the operation of the statute must
contain all the terms of the contract:
Baumann v. Manlstee S. & L. Co., 94
Mich., 365; 53 N. W., 1113: Ayres v.
Gallup. 44 Mich., 13; 5 N. W., 1072;
McElroy v. Buck, 35 Mich., 434. While
the contract controlled by the statute
is void, yet it the parties choose to treat
15-——While

45

it as valid, it will be so as to them:
Spaldlng v. Archibald, 52 Mich., 365;
17 N. W., 940; Fuller v. Rice, 52 Mich.,
435; 18 N. W., 204; see, also Miner v.
0‘Harrow, G0 Mich., 91; 26 N. W., 843;
Waldron v. Laird, 65 Mich., 237; 32
v. Wright,
N. W., 29‘. Dickinson
56
Mich., 46; 22 N. W., 312.
18—C. L., Q 9515 and notes.
It is
not essential to aver that the contract,
required by the law to be in writing,
actually was in writing.
The general
allegation of the making of the contract
is sufficient: Harris Photographic Co. v.
Fisher, 81 Mich., 136; 45 N. W., 661;
Stcarns v. Lake Shore & M. S. Ry. Co.,
112 Mich., 651; 71 N. W., 148.
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Although the agreement requires a
far executed, still it
is void, unless reduced to writing, if other stipulations remain
to be executed after the close of the year. When one party has
fully performed on his part within the year, he may maintain a
general indebitatus assumpsit against the party who refuses to
proceed further under the contract, ahd thus recover a com
a year, and is so

19—As to the agreements under this October, by which a party agreed to
Mr. Parsons says: It must be furnish timber and build a house before
certain, however, from the terms of the the close of the following year; held
contract, or be necessarily implied there
valid, since the house might be com
from, that the contract cannot be per
pleted within a year, the contract not
formed within a year, or it will not be providing that more than a year should
void because not in writing: 1 Parsons
for that purpose: Plimpton
be occupied
Where, by the ex
on Cont., 4 ed., 529.
v. Curtis, 15 Wend., 336; see, also Art
press agreement
of the parties, the per
cher v. Zeh, 5 Hill, 200; Moore v. Fox,
formance of a verbal agreement
is not
10 Johns., 24-1; Rogers v. Kneeland, 10
to be completed
within one year, it is Wend., 246; Linscott v. Mclntire,
15
clearly within the statute,
Maine, 201; Roberts v. Rockbottom Co.,
and
void.
Thus, a verbal contract, made on the
7 Metc., 47. So where defendant verbally
agreed to clear oﬂ a piece of land, and
27th of May, for a year's service,
to
complete
the work in a year from the
commence
on the 30th of June follow
Bracegirdle v. Heald, 1 following spring, and then plant a crop
ing, is void:
B. & Ald., 722; Davis v. Mich. Mut. Life thereon, which he was to have as pay
Ins. Co., 127 Mich., 559; 86 N. W., ment for the clearing, held void: Broad
1021; Bristol v. Sutton, 115 Mich., 365; well v. Getman, 2 Denio, 87; see, also,
73 N. W., 424; Nones v. Homer, 2 Hilt.,
Lower v. VVinters, 7 Cow., 263; Hinckley
116; Amburger v. Marvin, 4 E. D. v. Southgate, 11 Vt., 428; Shute v. Dorr,
Smith, 393, 422.
And such a contract, 5 Wend., 204; Drummond v. Burrell, 13
it seems, will not be valid because one Ibi<l., 307; Wilson v. Martin, 1 Denio,
of the parties may annul it within a 602; Spencer v. Halstead,'1'bt'd., 606;
year; thus, where one contracted ver
Lockwood v. Barnes, 3 Hill, 128; Lap
bally to carry the mail for four years on ham v. Whipple, 8 Metc., 59; Hill v.
Hooper, 1 Gray, 131.
a certain route, it was claimed not to
be within the statute, because the post
Where it is evident,
from the sub
master general might annul the contract ject matter of the contract, that the
parties had in contemplation a longer
at any time; but the court said this was
period than one year at the time of its
a contract which by its terms could not
performance, it will be invalid.
There
be performed in one year; it was to ex
fore, a verbal subscription or agreement
tend through four years, and was void:
Harris v. Porter, 2 Har. Del., 27; and to take and pay for the numbers of a
see, Birch v. Earl, ete., 9 B. & C., 392;
work as they should be issued, the pub
lication of which upon the plan then
Dobson v. Colles, 1 I-Iurlst. & Norm., 81.
But if it is merely optional with one proposed requiring more than a year for
of the parties, whether he shall perform its completion, was held void: Boydell
the contract within a year or take a v. Drummond, 11 East., 142.
Here
longer time, the contract is said not there was no express stipulation that
to be within the statute; thus, an agree
the publication and contract should not
ment that one party may cut certain
be completed
within a year;’but the
trees on the land of another at any court say, the whole scope of the under
time within ten years has been held
taking show
that it was not to be
good, because
performed within that time:
he might cut them
im
Ibid.
It
mediately: Kent v. Kent, 18 Plck., 569.
was well understood
that more than a
So where a verbal contract was made in
year's time should be employed in the
clause,
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pensation for what has been advanced and received upon it.‘
In England, it was held that a performance on one side within
the year was sui’ﬁcient.2
performance, and it was void: Herrin v.
Butters, 20 Maine, 119; Peters v. West
borough, 19 Pick., 364.
But verbal contracts, the performance
of which are made to depend upon some
contingency, which may or may not
happen within a year, are held not to be
Thus, an agree
void under the statute.
ment
to support a child five or six
years or so long as the child shall re
main chargeable to the town; held good,
because the child might not continue to
etc., longer than a year:
be chargeable,
So,
McLees v. Hale, 10 Wend., 426.
where defendant promised verbally that
he would not thereafter run stages on a
certain route; held good, because it was
a personal promise which would be fully
performed at defendant's death, which
might happen within a year: Lyon v.
King, 11 Metc., 411.
So a verbal agree
ment to support another during his life;
held good, as not being an agreement
which by its terms was not to be per
formed in a year, for, the party's death
might occur within that time, and then
the contract would be performed: Dres
ser v. Dresser, 35 Barb., 573; and see
Quackenbush v. Ehle, 5 Barb., 469-473;
Wells v. Horton, 4 Bing., 40; Blake v.
Cole, 22 Pick., 97; and see, Sword v.
Keith, 31 Mich., 249; Carr v. McCarthy,
70 Mich., 258; 38 N. W., 241; Durgin
v. Smith, 115 Mich., 239; 73 N. W.,
361; Smalley v. Mitchell, 110 Mich.,
650; 68 N. W., 978; Donovan v. Rich
mond, 61 Mich., 467; 28 N. W., 516;
Barton v. Gray, 57 Mich., 634; 24 N.
W., 638; De Land v. Hall,
Mich.,
1903);
(Sept.
——-, 96 N. W., 449,
Baldwin v. King, 132 Mich., 65; 92 N.
W., 774; Drew v. Billings, 132 Mich.,
65; 92 N. W., 774.
In New York, under a statute the
same as ours, it is held that if the con
tract is void for not being in writing, a
part performance of it within the year
will not render it valid, so as to give a
right of action for damages for a re
fusal to perform the residue
of the
Getman,
agreement:
Broadwill
v.
2

-i

Denio, 87, 90; Wilson v. Martin, 1
Denio, 603; Ibid. Spencer v. Halstead,
606; Drummond v. Burrell, 13 Wend.,
307; Shute v. Dorr, 5 Wend., 204.
And
if one party has fully performed the
agreement
on his part within the year,
that will not render the contract bind
ing on the other party: Lockwood v.
Barnes, 3 Hill, 128; Broadwell v. Get
man, 2 Denio, 87; Lower v. Winters,
263; Bartlett v. Wheeler, 44
7 Cow.,
Barb., 162; Whipple v. Parker, 29 Mich.,
374; but see, Donelan v. Read, 3 B. 8:
Ad., 899. Although the contract be void,
yet, if one party has performed it on his
part, or, has partially performed it and
is prevented
from fulﬁlling it by the
other party, he may recover
for the
value of what he has done: Nones v.
Homer, 2 Hilt., 116; Little v. Wilson, 4
E. D. Smith, 422; Broadwill v. Get
man, 2 Denio, 87; Lockwood v. Barnes,
3 Hill, 128.
But in such case it seems
that the declaration should not be on
the void agreement,
but on an implied
agreement
to pay what the services or
performance was worth: 2 Parsons on
Cont., 4 ed., 316, 320; Whipple v. Par
ker, 29 Mich., 374-5.
And the void
agreement
may be shown,
not for the
purpose of recovering upon it, but to as
sist in arriving at a just amount which
should recover upon the
the plaintiff
implied agreement: Ibid., 376.
Where a plaintiff sues upon a contract
not to be performed within a year from
the time it was made, it is incumbent
on him to show that the contract, or
memorandum thereof, was reduced
to
writing and signed by or on behalf of
And such memorandum,
the defendant.
when
the contract ls not written out,
must embrace all of its substantial terms
L.,
(except
the
conslderation——C.
§
9519), and cannot be aided by parol
essentially
evidence
when
defective:
Palmer v. Marquette & Pacific Rolling
Mills Co., 32 Mich., 274.
1—Broadwell v. Getman, 2 Denio, 87.
2—Donelan v. Read, 3 B. & Ad., 899;
see, Cherry v. Heming, 4 Exch. R., 631.
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“Every special promise to answer for the debt, default,

or misdoings of another person ;3
In order to ascertain whether a case is within this clause of
the statute, the principal question will be, whether the promise
be an original one or collateral merely, or in other words
whether the credit was not in fact given to the defendant, and

is,

not to the person for whom it is supposed he became surety; if
the former, the case of course is not within the statute; if the
and the promise must be in writing.‘ The general
latter, it

it

&

a

a

is

it

§

used,
3—C. L.,
9515.
Under this statute,
"collateral"
are
the former to
any agreement to pay the debt of an
mark the obligation of the principal debt
other is absolutely void, unless a note or or, the latter that of the surety or per
of
is made in writing,
son who undertakes to answer for such
memorandum
signed, etc.
Ibid., 303. “In marry cases the
And the whole agreement
debt:
No resort can be test whether a promise
or is not with
must be in writing.
to add to the
in the statute of frauds is to be found
had to parol evidence
writing, or to show any part of the in the fact that the original debtor does
the
or does not remain liable on his under
agreement
not
included therein;
If he is discharged by a new
writing need not show the consideration taking.
arrangement, made on
sufficient con
for the agreement, that may be proved
orally; Hall v. S_0ule, 11 Mich., 496, sideration with
third party, this third
party may be held on his promise,
497; Fuller Rice L.
Co.,
M.
v.
Houseman, 114 Mich., 275; 72 N. W., though not in writing; but if the original
187; Wenzel v. Johnston, 112 Mich., debtor remains liable, and the promise
243; 70 N. W., 549; Dean v. Ellis, 108 of the third party is only collateral to
his, it will, in strictness, be nothing
Mich., 240; 65 N. W., 971; Goodman
more than a promise to answer for an
v. Felcher, 116 Mich., 348; 74 N. W.,
other's debt.
But where the third party
511.
Nor can parol evidence be re
the beneﬁt
for
verbal is himself to receive
ceived
to show a subsequent
which his promise is exchanged,
it is
agreement
to change any of the terms
of the written agreement, as no part of not usually material whether the original
debtor remains liable or not"; Calkins
can rest in parol: Abell v. Munson,
v. Chandler, 36 Mich., 320; Perkins v.
18 Mich., 306; Ibid., Cook v. Bell, 393;
Hershey, 77 Mich., 504; 43 N. W., 1021.
see, Green v. Brookins, 23 Mich., 48;
A verbal promise to pay for such
see, Coon v. Spaulding, 47 Mich., 162;
goods as may be furnished to a third
10 N. W., 183; Brewster v. Potruff, 55
person,
Mich., 129; 20 N. W., 823.
is an original and not a col
and is based upon
4—Rogers v. Kneeland, 13 Wend., 114. lateral promise,
a
The plain, ordinary meaning of this sufficient consideration and is not within
the statute as a promise to pay the
clause of the statute indicates, that the
debt of another, and an action will lie
class of special promises required to be
in writing includes only such as are upon it for goods furnished in pur
secondary
or collateral to, or in aid of suance thereof to such third person, if
credit therefor is given to the person
the undertaking or liability of
some
promising and not all to the person re
other party whose obligation or debt, as
ceiving the goods:
Larson v. Jensen.
between
the promisor
or surety and
53 Mich., 427; 19 N. W., 130.
A verbal
or creditor, is the original
promisee
In other promise of a mortgagee to indemnify a
or primary debt or obligation.
words, the statute applies only to prom
third party from loss if he will become
security with the mortgagee
in a bond
ises which are in the nature of guar
given by the mortgagor in replevin of
antees for some other original or pri
obligation to be performed by the goods mortgaged
m'ary
from attacking
another: Gibbs v. Blanchard, 15 Mich., creditors is an original undertaking:
Boyer v. Soules, 105 Mich., 31; 62 N.
302, 303.
and
The words “original”
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if

that

in

is

a

is,

the person for whose use the goods
are furnished be liable at all, any promise by
third person to
writing,
within the statute, and must be
pay that debt
rule established

But where the
good consideration.
original debt still exists, and where the
creditor has relinquished no interest or
advantage
which has enured to the bene
ﬂt of the new promisor, it is not an
original contract, but still a promise to
pay the debt of another,
and must be
Cush.,
in writing:
Curtis v. Brown,
492; see, Cook v. Bell, 18 Mich., 393;
Brown v. Hazen, 11 Mich., 221; Hog
sett v. Ellis, 17 Mich., 351; Halsted v.
Francis,
Mich., 113; Calkins v.
31
Chandler, 36 Mich., 320; Welch v. Mar
vin, 36 Mich., 60;
Baker
v Inger
Thus,
soil, 39 Mich.,
where
158.
A released to his debtor
certain of
B's property which A held as security
tor the debt, upon the verbal promise of
to pay the debt in consideration of
such release; hold,
that the release
would have been a suﬂicient considera
tion for C's promise
had been in
writing.
But as the debt against B
was not extinguished, but still remained
an obligation against him, C's promise
was merely an agreement
to pay the
debt of another, and was void for not
being in writing.
A verbal promise of
a third person based upon a considera
tion passing only between the debtor and
creditor, but from which the third per
beneﬁt,
no pecuniary
son receives
is
within the statute.
Such a considera
tion will not take the promise of that
person to pay the debt, out of the stat
ute: Corkins v. Collins, 16 Mich., 478;
Mallory v. Gillett, 21 N. Y., 412; (nir
Cush., 491.
tis v. Brown,
A verbal promise to a. merchant to
pay or guarantee the account of a third
who is working for the prom
person,
isor, is within the statute:
Studley v.
Barth, 54 Mich., 6; 19 N. W., 568; But
Lumber Co. v. Vogel, 130
tars Salt
Mich., 33; 89 N. W., 560.
An agree
he will
ment of A with another that
third per
continue to furnish goods to
son, he, A, will see that they are paid for
Ramsdell v. Cit
is within the statute:
P. Co., 103 Mich., 89;
izens E. L.
See also Baker v. In
61 N. W., 275.
158;
Ingersoll v.
gersoll, 39 Mich.,
Baker, 41 Mich., 48;
N. W., 907;
N.
Preston v. Young, 46 Mich., 103;
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5

if

C

B

5

on

8

1

&

4

2

it

it

a

W., 1000. A verbal promise of a widow
to pay a debt due from her husband's
estate,
“if the creditors would there
her goods on credit,"
after furnish
which debt -was not discharged, is void:
Ruppe v. Peterson, 67 Mich., 437; 35 N.
W., 822; Gower v. Stuart, 40 Mich., 747.
But if the merchant sell the stove to
A and on his credit for the price, upon
B's promise to pay the debt if A does
not, the obligation of A is the original,
and the promise of B is collateral and
v.
void unless in writing: McKinnon
Bliss, 21 N. Y., 215; Hall v. Soule, 11
Mich., 496, 497; Huntington v. Welling
ton, 12 Mich., 12, 15; Welch v. Marvin,
So, where
sub-con
36 Mich., 59.
tractor, having abandoned the building
he was erecting, resumed work and did
extra labor on the verbal promise of a
third person to pay him, but still look
ing to the contractor—his original deb
tor and employer—for payment, and to
the third person only as guarantor, it
was held that the promise of the .third
person was within the statute, and void:
Bressler v. Pendell, 12 Mich., 224; see,
Dewey,
436.
And
Iln'd.,
Farwell
v.
where A, claiming an interest in certain
property held by his debtor, agreed not
to attach it in consideration of the
verbal promise of another creditor who
desired to attach, that he would pay the
debt owing to A, held, that this promise
was within the statute, and void: Waldo
v. Simonson,
18 Mich., 345.
But
seems that a verbal promise to
pay the debt of another in consideration
of the release and discharge of the debt
debtor,
is not
as against the original
In
within the statute,
and is valid.
such case the new promise is regarded
as an original promise by way of sub
stitution for the former promise, which
discharges, and not as collateral to
the former promise, which no longer
exists;
ed.,
Parsons on Contracts,
304; see, Mulcrone v. American Lum
ber Co., 55 Mich., 622; 22 N. W., 67.
When by the new promise the old debt is
extinguished, the promise is not within
the statute.
It is not then the promise
to pay the debt of another which has
accrued,
but it is an original contract
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The object of the statute was to reach every
of mere suretyship, whether the agreement of the surety
was collateral to a previous promise or liability on the part of
the original debtor, or only collateral to a promise or agree
ment made at the _same time with the promise of the surety to
otherwise not.

case

W., 706; Studiey v. Barth, 54 Mich.,
6; 19 N. W., 568; Pfaﬂ v. Cummings,
67 Mich., 143; 34 N. W., 281; Preston
v. Lekind, 84 Mich., 641; 48 N. W.,
180; Chappell v. Barkley, 90 Mich., 35;
51 N. W., 351.
,
But wherever the main purpose and
object of the promisor is not to answer
for another, but to subserve some pur
pose of his own, or is made in considera
tion of some beneﬁt to accrue to him
self, his promise is not within the
statute,
although it may be in form a
promise to pay the debt of another, and
though the performance of it may in
cidentally have the effect of extinguish
ing the liability of another:
2 Parsons
4 ed., 305, 306; Calkins v.
on Cont.,
Thus, a verbal
Chandler, 36 Mich., 325.
promise to pay the debt of another, if
made upon a new and good considera
tion passing to the promisor from either
So,
the debtor or the creditor, is valid.
also, is a verbal promise to pay the debt
of another in consideration of the release
by the creditor of a lien on the property
of the debtor, in which the promisor has
an interest, whereby the promisor is en
ablcd.to apply the property to his own
beneﬁt, so that the release enures to his
own advantage.
In such cases the per
formance of the promise, it is true,
will have the effect to release or dis
charge the debt of another; but that is
so incidentally and indirectly, it is not
the object
or end for which the new
promise was made; the agreement of the
promisor here, is a new and original
contract made for his own beneﬁt. and
upon a consideration passing to himself
for his own advantage.
It is the con
tract of the promisor made in his own
behalf, and not in behalf of the original
accruing to
debtor,
and any advantage
incidental, and is
the latter is merely
not the thing bargained for.
Such a
promise is, therefore, in no sense a
promise to answer for anything but the
promisor’s own responsibility, and need
Corkins v. Collins,
not be in writing:
16 Mich., 478, 482; Nelson v. Boynton,

396; Curtis v. Brown, 5 Cush.,
488; Mallory v. Gillet, 21 N. Y., 418.
419; Leonard v. Vredenburgh, 8 John.,
29; Farley v. Cleveland, 4 Cow., 432,
439; see, Calkins v. Chandler, as Mich.,
And upon this principle, if a
324-5.
party selling a note or other demand,
verbally guarantees its collection or pay
ment, or that the maker is responsible,
Here the
it is good without writing.
guaranty is collateral to the seller's own
contract of sale; it is a part of the
consideration he gives for the price he
receives for the note, and is not intended
for the debtor's advantage; it is merely
incidental to the principal contract made
by the guarantor himself on his own
account,
and is regarded as in effect a
promise to pay his own debt, and there
Hunting
fore need not be in writing:
ton v. Wellington,
12 Mich., 10, 15;
Collins,
Mich.,
482;
Corkins
v.
16
Thomas v. Dodge, 8 Mich., 51; Jones v.
Palmer; 1 Doug., 379.
So, a verbal
agreement by which a partner purchases
the interest of his co-partner, and agrees
to indemnify him against the outstanding
debts of the firm is good: Bonebright v.
Pease, 3 Mich., 318.
And generally a
promise to pay one‘s own debt to a
third person, as, where A owes B, and
promises at B's request
to pay the
amount to C in satisfaction of a like
amount owing by B to C, is not within
the statute, and need not be in writing;
Blunt v. Boyd, 3 Barb., 209; Barker v.
Bucklin, 2 Denio., 45; Wyman v. Smith.
land, 4 Cow., 432; and see, Huntington
v. Wellington, 12 Mich., 15; Calkins v.
Chandler, 36 Mich., 324.
And it has
been frequently decided
that where a
debtor sells property or delivers money
to a third person upon his verbal prom
ise to pay an agreed sum to the creditor
of such debtor, the promise is good, and
the creditor may collect upon it: Law
rence v. Fox, 20 N. Y., 268; Barker v.
Bucklin, 2 Denio, 45; Wyman v. Smith,
2 Sandf., 331; Cleveland v. Farley,
9
Cow., 639; Ellwood v. Monk, 5 Wend.,
235; Stilwell v. Otis, 2 Hilt., 148; Sea
3 Metc.,
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future default or liability of such princi

pal debtor.‘

Every agreement, promise or undertaking made upon
of marriage, except mutual promises to marry;
4.
Every special promise made by an executor or admin
istrator, to answer damages out of his own estate/’2
3.

consideration

Sales of goods for price of ﬁfty dollars or more.
sale of any goods, wares, or merchandise,
for the price of ﬁfty dollars or more, shall be valid, unless the
purchaser shall accept and receive part of the goodssold, or
shall give something in earnest, to bind the bargain or in part
payment, or unless some note or memorandum in writing of
the bargain be made, and signed by the party to be charged
thereby, or by some person thereunto by him lawfully author
ized.”3
The object of this statute was to guard against the fabrica
tion of evidence as to the existence or non-existence of eon
tracts, by requiring it to appear, before evidence of the oral
contract will be received, that something more than mere
spoken words furnish evidence of contract relation. This some
thing more, may be either (a) acceptance and receipt of part
of the goods sold; (b) something delivered in earnest of the
bargain or in part payment for the goods; or (c) some note
§688.

“No contract for the

man v. Hasbrouck, 35 Barb., 151.
But
such promise it seems must be made to
the creditor, in order to enable him to
collect upon it: Pipp v. Reynolds, 20
Mich., 88.
But even a written promise
to pay the debt of another will be in
valid unless founded upon a good con

sideration: Nelson v. Boynton, 3 Metc._,
Therefore, a verbal promise
399.
to
pay such debt being invalid, is not a
suﬂicient consideration for a subsequent
promise in writing to pay such debt:
Hall v. Soule, 11 Mich., 497.
It seems
that this statute applies only to promises
made to the person to whom another is
answerable,
and not to promises made
to a person
who is answerable to au
Thus, if A, for a valuable con
other.
sideration promise B, a debtor, to pay
the amount of the debt to B's creditor,
the promise need not be in writing, but
if the promise were made to the creditor
to pay him the debt owing to him by
B, it would be invalid unless in writ

ing:
Green v. Brookins, 23 Mich., 43,
52-3; see further, Barden v. Briscoe, 36
Mich., 254; Comstock v. Norton, Ibid.,
277.

While a verbal promise to pay the
debt of another is void when such prom
ise is made to the creditor, yet, if made
to the debtor for a consideration passing
from him, it is not within the statute,
and therefore is not void:
Pratt v.
Bates, 40 Mich., 37.
1—Rogers v. Kneeland, 13 Wend.,
114.
2——-C. L., § 9515. Mead v. Bowles, 123
Mich., 696; 82 N. W., 658, holding that
an administrator's

agreement

to be per

sonally

responsible for legal services
rendered in proceeding
instituted by him
on behalf of the estate, made before the
services

were

rendered

and

tion of their being rendered,
in the statute.
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or memorandum of the bargain signed by the party in default,
or his authorized agent. Proof of none of these things neces
sarily establishes the contract, though some evidence of the
existence of contract relations.
Such evidence does, however,
open the door for the introduction of the evidence of the
spoken words out of which the contract arises, which other
wise would be inadmissible.

,

The sa.le.—In case the price of goods sold does not
§689.
amoimt to ﬁfty dollars, the contract of sale becomes absolute
as between the parties, without actual payment or delivery,
whenever the terms of sale are agreed on, and the bargain is
struck, and everything that the other has to do with the goods
is complete. The vendee is entitled to the goods on payment
or tender of the price, and not otherwise, unless the goods are
sold upon credit, in which case the vendee is entitled to imme
diate possession.‘
The sale of a chattel, where the consideration is actually
paid, is valid, although there is at the time no actual delivery

of the chattel, or even if it is lost or withheld from the vendor
“The property passes by a sale without
by a wrong-doer.
delivery, as between the parties; payment of consideration
being made, third parties only can question the want of deliv
ery.” “I know of no principle of law that establishes that a
sale of personal goods is invalid because they are not in the
possession of‘the rightful owner, but are withheld by a wrong
doer. The sale is not, under such circumstances, the sale of a
right of action, but the sale of the thing itself, and is good to
pass the title against every person, not holding the same under
a bona ﬁde title, for a valuable consideration without notice;
and a fortiori,

against

a

wrong-doer.”5

-1-—2 Kent's Com. 492, 493.
5—Davis v. Ransom, 4 Mlch., 238.
A sale is a parting with one‘s interest in
a thing for a valuable consideration ; and
in every sale there is a transfer or
change of title from the vendor to the
vendee: Western Mass. Ins. Co. v. Rlker,
The words “goods, wares
10 Mich., 281.
and merchandise" in this section include
animate as well as inanimate personal
property: Weston v. McDowell, 20 Mlch.,
Contracts of barter are within the
353.
statute: Gorman v. Brossard, 120 Mich.,

G11; 79 N. W., 903. See for cases within
the statute: Foster v. Lumberman's Min
ing Co., 68 Mlch., 188; 36 N. VV., 171;

Kuppenheimer
Wertheimer,
v.
107
Mlch., 77; 64 N. W., 952; German v.
Brossard, 120 Mich., 611; 79 N. WE,
903; Hudson v. Emmons, 107 Mlch.,
549; 65 N. W., 542.
For cases not
within the statute see Turner v. Mason,
65 Mich., 662; 32 N. W., 846; Slesinger
v. Bresler, 110 Mich., 198; 68 N. W.,
128; Rasch v. Bissell, 52 Mlch., 455;
18 N. W., 216.
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order to satisfy the
§690. Delivery and acceptance.—In
statute as to delivery and acceptance, there must be a deliv
ery of goods by the vendor with an intention of vesting the
right of possession of the whole in the vendee; and there must
be an actual acceptance by the latter

with

an intention

of tak

ing possession as owner. The acceptance must be unequivoeal.°
The right of the vendor to retain possession, as a lien for the
price, and the absence of any fact showing the abandonment
of such lien, will, in general, lead to the conclusion that there
has been no sufficient acceptance to satisfy the statute.’
and part-payment.—After earnest given
upon the sale of goods, the vendor cannot sell them to another
without a default in the vendce. Earnest given upon a sale
of goods does not absolutely alter or bind the property of the

§691.. Of

08111651;

goods contracted for, but only binds the bargain, and entitles
the vendee to the goods, if not guilty of an express default in
subsequently refusing to pay for them.
To constitute a payment of earnest or a part payment, with
An order tor goods to the amount of part of the property, in pursuance of a
ﬂtty dollars or more, does not amount
verbal agreement of sale, will take the
although not
to a contract and is not binding until
case out of the statute,
accepted in writing or until some act ls. occurring until some months
after the
purchase: McKnight v. Dunlop, 5 N.
done on the faith ot it by the person to
Y., 537, and cases there cited.
whom it is given: Goodspeed v. Wiard
Where
Plow Co., 45 Mich., 322; 7 N. W., 902.
the case is not within the statute of
6—Chitty on Cont., 6 Am, ed.. 390
frauds, manual delivery of the article
Wend., sold is not essential to the passing of
Minor,
22
v.
7—Russell
sale
with de
659.
On
a. verbal
the title, unless made so by the under
livery oi’ a chattel at an agreed price, standing oi’ the parties: Whitcomb v.
Yvhitney, 24 Mich., 486, 490; see, Ling
to be paid on a certain day, but until
paid the title to remain in the seller the ham v. Eggieston, 27 Mich., 324, 327.
Where a carrier has been employed
title does not vest in the purchaser until
payment: Chltty on Cont., 6 Am. ed., and authorized as his agent to receive
(2), and cases there cited.
391, note
the goods purchased
by verbal bargain,
may be sum
The delivery required by this section,
the c,arrier'_s acceptance
where no payment is made or earnest
cient to bind the principal; but where
given, is not dispensed with by an agree
the delivery to the carrier is merely in
pursuance oi the same verbal contract
ment
at the time that the purchaser
should take the property where it then
under which the goods were purchased,
was, and that the vendor
need not be
and the carrier has no separate and in
troubled to make a delivery; unless the dependent authority to act for the pur
chaser; as, where upon the purchase it
acts oi
purchaser aiterwards exercised
ownership over it.
But his inquiry at
was understood
that the goods were to
be forwarded to the purchaser by a cer
terwards about the property would not
Aiderton
tain railroad, there being no other au
amount to acts oi ownership:
It seems not thority to the railroad company: held,
v. Buchoz, 3 Mich., 322.
necessary
that the acceptance should be that a delivery of the goods to the com
pany, and an acceptance by them to car
at the time oi! the purchase; therefore a
delivery and acceptance of a ry to the purchaser, was not such a de
subsequent
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an actual
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ment.8

The memorandum.-A memorandum would be insuf
ﬁcient which did not mention the name of both the contracting
parties, or their agents, and the price agreed to be given if a
price was agreed on with a description of the thing sold. But
it is not necessary that the whole of the terms of the contract
§ 692.

should be comprised in one writing.“
The agent contemplated by the statute who is to bind a
defendant by his signature, must be a third person, and no_t
the contracting party.1°
The signing of the note or memorandum by one party only
is sufficient, provided it be the party sought to be charged."
Sales at a.uction.—“Whencver any goods shall be
§693.
sold at auction, and the auctioneer shall, at the time of sale,
enter in a. sale book, a memorandum specifying the nature and

price of the property sold, the terms of the sale, the name of
the purchaser, and the name of the person on whose account
the sale is made, such memorandum

shall be deemed a memo
randum of the contract of sale, within the meaning of the last
’
section. "2
livery to and acceptance
by the pur
chaser as would take the case out of
the statute:
Grimes v. Van Vechten, 20
Mlch., 410: Smith v. Brennan, 62 Mlch.,
349; 28 N. W., 892: Gatiss v. Cyr, —
Mlch., —-; 96 N. W., 28 (July, 1903).
8—The part payment need not to be
cotemporaneous
with the making of the
contract:
Dallavo v. Richardson, —
Mlch., —; 96 N. W., 20 (July, 1903).
396,
395,
9—Chit.
on Cont.,
398.
Where a contract of sale is cxecutory
the memorandum must contain all the
And, un
terms of a complete contract.
less the price is ﬂxcd distinctly accord
ing to some standard, either of amount.
or of market, or of reasonableness,
or
some other method ot ascertainment, the
contract is incomplete and the purchaser
is not bound.
Where the contract is
silent as to price, and there is evidence
as to price, then
of a parol agreement
there can be no recovery on a quantum
valebat, a contract is as necessary for
and
a reasonable price as any other,

proof that there was a parol agreement
of
as to price disproves the completeness
VVhen goods have
the memorandum.
been accepted, and nothing has been said
about

the

price, a reasonable price will
Muir, 33 Mlch.,
Buch,
v.
35

be intended: James v.
223; and see, McElroy

Mlch., 434. See, also Sherwood v. Wal
ker, 66 Mlch., 568: 33 N. W., 919.
10—Chitty on Cont., 403.
11—Russell v. Nichol, 3 'Wend., 112,
113.

12—C. L., § 9517. This section applies
only to the sales of personal property:
Champlin v. Parish, 11 Paige, 405; Coles
The memoran
v. Bowne, 10 Ibid., 526.
dum of the auctioneer must be made in
the sale hook at the time and place
of the sale; and it seems that a pencil
memorandum then made, but entered at
another time and place. is not sufht-icnt :
Hicks v. Whitmore, 12 Y\'end., 548. The
term goods includes both animate and
inanimate property: Weston v. McDow
ell, 20 Mich., 358.
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is not within the

statute."

A

Representations as to the credit of another.-“No
§694.
action shall be brought to charge any person, upon or by rea
son of any favorable representation or assurance, made con
cerning the character, conduct, credit, ability, trade or deal
ings of any other person, unless such representation or assur
ance be made in writing, and signed by the party to be charged
thereby, or by some person thereimto by him lawfully author
\

ized.”1‘

(I

§695. Writing need not express the consideration.-_ The
consideration of any contract, agreement or promise required
by this chapter to be in writing, need not be expressed in
the written contract, agreement or promise, or in any note
or memorandum

thereof,

but may be proved

by any other

legal evidence.”“‘
Leases for longer term than one year.—“Every con
§ 696.
tract for the leasing for a longer period than one year, or for
the sale of any lands, or any interest in lands, shall be void,
unless the contract, or some note or memorandum thereof, be
in writing, and signed by the party by whom the lease or sale
13—Crookshank v. Burrell, 18 Johns.,
This is more in the nature of a
contract for work and labor to be per
formed: Sewcll v. Fitch, 8 Cow., 215;
see, Downs v. Ross, 23 Wend., 270.
58.

14—C. L., § 9518 and note.
The ob
ject of this statute is to reach cases
where the plaintiff has given credit to
person commended
and done so on
It does
the faith of the commendation.
to
not apply to conspiracies
defraud
the

where the fraudulent representations are
made to enable the maker to profit by
them: Hess v. Culver, 77 Mich., 602;
v.
43 N. W., 994.
See also French
Fitch, 67 Mich., 492; 35 N. W., 258;
Daniel v. Robinson, 66 Mich., 2961 33
N. W., 497; Clark v. Hurd, 79 Mich.,
130; 44 N. W., 343. A verbal guaranty
made

upon

the

sale

of a note,

that

the

maker is responsible, is not within the
Huntington v.
statute,
is good:
and
Wellington, 12 Mich., 10. Where A was
-

to lndorse B's note, by the false
fraudulent representations made by
C (not in writing) that B was responsi
ble, and C afterwards purchased the note
B
and sued A upon his indorsement.
proving insolvent; held, that C's false
statements
in inducing the indorsement
were n good defence, and that the case
was not within the statute of frauds re
quiring representations as to the credit
of another to be in writing: Lenheim v.
Fay, 27 Mich., 70; see, Tozer’s estate,
46 Mich., 299: 9 N. W., -124.
Representations concerning the credit
of a corporation are within the statute
of frauds: Bush v. Sprague, 51 Mich.,
41; 16 Mich., 222.
induced
and

15-C. L., § 9519. See Whipple v.
Parker, 29 Mich., 372-3.
The memo
randum of the statute of frauds need
not it seems state the consideration:
Palmer'v. Marquette & P. R. M. Co., 32
Mich., 274.
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Essentials of a. promissory note.—A promissory note,
§ 697.
says Judge Story, may be deﬁned to be a written engagement
by one person to pay another person, therein named, absolutely
v. Armstrong, 1 Denio., 550; Mc
Gregor v. Brown, 6 Seiden, 114.
But
the decisions of the courts upon these
questions
are far trom being uniform.
See, Chitty on Contracts, 6 Am. ed., 299,
302, and notes.
A parol license to cut
is
trees for a fixed price for stumpage
not invalid, and is not covered by the
statute of frauds, either as a sale of an
interest in lands, or as a sale oi chat

This
16—C. L., § 9511 and notes.
relates to contracts for leasing.
An agreement for a lease is a different
thing from the lease itself: Tillman v.
Fuller, 13 Mich., 113.
A lease may be
made to take effect in the future; and
in such a case the estate does not be
gin with the contract but at the future
for
Hence, a verbal agreement
period.
a future term not exceeding one year,
is valid, and not within the statute.
Thus a verbal agreement made in April
for a year's tenancy from the beginning
of May following, is valid: Ibizl.,‘ Whit
ing v. Ohlert, 52 Mich., 482; 18 N. W.,

Green

section

219.

and the licensee is protected by it
in regard to all trees cut before revoca
Greeley v. Stilson, 27 Mich., 153.
tion:
giving the owner of a
An agreement
mill site the right for a stipulated an
nual compensation
to ﬂow the adjoining

The tender of a deed of lands pursu
to a written oifer to pay a specified
price therefor, does not make a writ
ten
memorandum which satisﬁes the
statute:
Kroil v. Diamond Match Co._,
An
113 Mich., 196; 71 N. W., 630.
oral agreement by the owner of lands
with one in possession that if the iat
ter would take care of the former’s
father she might continue to occupy the
land till she received therefrom suii:i
clent to pay for such care is invalid:
Smalley v. Mitchell, 110 Mich., 650; 68
N. W., 978.
A vendee in a parol contract for the
of land, who has made a par
purchase
tial payment and taken possession of the
land, cannot sue the vendor to recover
back
what he has paid without first
demanding its repayment nor even then
unless the defendant
refuses to perform
the agreement,
or has parted with his
title: Abbot v. Draper, 4 Denio, 51;
Battle v. Rochester City Bank, 3 Comst.,
88; Collier v. Coates, 17 Barb., 471;
Goeith v. White, 35 Ibid., 76. An agree
ment for the sale of growing trees, with
a right to enter on the land at n future
time and cut and take them away, is a
contract for the sale of an interest in
in writing:
the lands,
and must be

lands of another for an indeﬁnite‘ peridd,
creates
a tenancy
in such lands; the
agreement,
however,
is within the stat
ute of frauds, but that statute permit
ting parol leases for a year, and a parol
lease for more than a year under which
the lessee has been put in possession.
being good as a lease from year to year
until terminated by notice,
an
action
cannot be maintained against one in pos
session
under such an agreement,
cre
ated by paroi, except for the agreed com
pensation,
without notice to quit:
Mor
rill v. Mackman, 24 Mich., 279. A parol
agreement
to lease lands for one year
with the privilege of three is within
this statute:
Hand v. Osgood. 107
Mich., 55: 64 N. W., 867.
A written
contract for the sale of lands executed
by an agent whose authority rests
in
parol is controlled by this section: Bald
win v. Schiappacasse,
109 Mich., 170;
66 N. W., 1091.
See further under this
section: Ducett v. Wolf, 81 Mich., 311;
45 N. W., 829: McDonald v. Maltz, 78
Mich., 685: 44 N. W., 337: Carr v.
Leavitt, 54 Mich., 542; 20 N. W.. 576.
In a declara
2 Cow. Treat, 2 ed., 613.
tion in assumpsit, care should be taken
to set forth correctly the promise or
agreement,
the
consideration for the

ant

'

tels,
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and unconditionally, a certain sum of money at the time speci
'
ﬁed therein.‘
promise (unless the agreement be such
as to import a consideration on its face,
as a promissory note, or an agreement
of it, and
under seal), and the breach
to allege that plaintiff sustained dam
age thereby.
The declaration may be
setting forth speciﬁcally the
special,
alleged to have been broken;
agreement
or, in some cases it may be upon the
counts only; or, both classes
common
of counts may be joined in the same
Whenever the terms of a
declaration.
special agreement have been performed,
so as to leave a mere simple debt or
duty between the parties, the plaintiff
may proceed upon the common counts:
Saund., Pl. & Ev., 5 Am. ed., 180.
1-Story on Promissory Notes, § 1.
unconditional promise in
An absolute
writing to pay a certain speciﬁed sum
at a certain time, to the payee or bearer,
is a promissory note; and the statement
in the instrument of the consideration
upon which it
was given, does not
change
its nature:
Beardslee v. Hor
ton, 3 Mich., 560, 565; see, Preston v.
Whitney, 23 Mich., 260.
And if the
speciﬁed sum is made payable at a cer
tain place, “with current exchange on
New York, the instrument is still a
promissory note:
Smith v. Kendall, 9
Mich., 241; Johnson v. Frisbie, 15 Mich.,
286.
And an instrument promising to
pay M, "or heirs, the sum making $450,
1868," is
on the 1st day of January,
sufficiently certain as to the sum and
Knight
payee to be a promissory note:
An instru
v. Jones, 21 Mich., 161.
to
ment in which the maker promised
pay E or bearer $60 in two years, but
recited that E agreed to receive $50 in
full satisfactionif paid in one year, is
not a promissory note; it lacks certainty
Fralick v.
as to the amount to be paid:
Norton, 2 Mich., 130.
A stipulation in
of attorney's
the note for the payment
negotiability:
Strawberry
fees destroys
Point Bank v. Lee, 117 Mich., 122; 75
N. W., 444, and cases cited in the opin
Recitals in a promissory note of
ion.
the fact that title to the property which
is the consideration for it, is not to pass
till the note is paid and that the payee,
is not made at ma
in case payment
turity, may take possession does not de

stroy negotiability:
Choate v. Stevens,
116 Mich., 28; 74 N. W., 289.
The in-'
dorsement
on the back of a promissory
note of a statement by the maker as to

his ﬁnancial responsibility does not de
stroy ‘its negotiability:
Hudson v. Em
mons, 107 Mich., 549; 65 N. W., 542.
A clause attached to a promissory
note providing that the payee may in
deﬁnitely extend the time of payment,
destroys its negotiability and makes it
a simple contract:
Smith v. Van Blar
com, 45 Mich., 371; 8 N. W., 90, or a
stipulation that the maker shall pay all
taxes assessed against the lands mort
gaged to secure its payment:
Carmody
v. Crane, 110 Mich., 508; 68 N. W., 268.
Provisions which if found in the note
would destroy its negotiabiiity, will not
necessarily have that effect when found
in the mortgage securing its payment:
Wilson v. Campbell, 110 Mich., 580; 68
See, Cox v. Cayan, 117
N. W., 278.
Mich., 599: 76 N. W., 96.
promising
An
pay
instrument
to
a certain sum, on or before two years
from date with interest, with a mem
orandum attached thereto, providing that
if paid within one year there shall be
no interest, is not a negotiable promis
sory note:
Lamb v. Story, 45 Mich.,
488: 8 N. W., 87. Such an instrument
is not a promissory note, either negotia
ble or non-negotiable, but merely a sim
ple contract, and can only be transferred
by assignment; and although the payee
may assign it by indorslng it, he does
not thereby assume the character of an
indorser of commercial paper, nor there
by make himself liable for the amount
Story v. Lamb, 52 Mich.,
to be paid:
525; 18 N. W., 248.
The question of
whether negotiable, where a note is made
in one state payable in another, is to
by the law of the state
be determined
where payable: Barger v. Farnham, 130
Mich., 487; 90 N. W., 281.
A certiﬁcate of deposit, dated and
signed in the following form, viz.:
"H
C has deposited in this bank $500, pay
able to the order of R. C., with interest
if left three months on the return of
this certiﬁcate," is a promissory note;
and the indorser of such a certiﬁcate as
sumes the same liability as the indorser

717

r

§ 697

ASSUMPSIT-——UPON

PROMISSORY

NOTES.

CH.

XLlI.

of a promissory note of like tenor: Cate
tiff need not to be the real or beneﬁcial
The
v. Patterson, 25 Mich., 191; Tripp v.
owner to entitle him to recover.
Curtenius, 36 Mich., 494; Beardsley v. owner may bring suit or allow it to be
Webber, 104 Mich., 88; 62 N. W., 173; brought in the name of any other per
If the plaintiffs
see, Birch v. Fisher, 51 Mich., 36; 16
sen with his assent.
right of action, whether as owner or
N. W., 220. A note signed by a person,
otherwise, existed at the commencement
who, if intoxicated, was yet aware of
what he was doing and was not de
of the suit, the ownership or title can
be inquired into, only for the purpose of
ceived as to the identity of the paper
letting in any defense or set-off the
he signed, is not void, and any defense
to it must rest on fraud and not on
maker would have had against a former
absolute incapacity.
Such a note would holder (when transferred after maturity
be valid in the hands
of an innocent
or with notice), or for the purpose of
holder for value:
Miller v. Finley, 26 showing that the plaintiffs possession
Mich., 249.
But
of the note is not in good faith.
A third person signing his name on a plaintiff cannot maintain an action on
the back of a note before delivery is a
a note, brought before his right of action
joint maker rather than an indorser:
accrued.
The state of facts authorizing
the suit to be brought in the name of
\\'eatherwax v. Paine, 2 Mich., 555;
Rothschild v. Grix, 31 Mich., 150; 18 a particular person must exist at the
Am. Rcp., 171; Dow Law Bank, v. God
time the suit is commenced in his name.
frey, 126 Mich., 521; Allison v. Judge And this would in ordinary cases be
of Washtenaw Circuit, 104 Mich., 141; presumed
i'rom- the production of the
But
62 N. W., 152. A promissory note signed
note by the plaintiﬁ on the trial.
by several but worded
in the singular
the defendant may rebut this presump
Dow Law
is several as well a's joint:
tion and defeat the action by showing
Bank, supra, 126 Mich., 521; 85 N. W.,
that the state of facts existing at the
1075, and cases cited in the opinion.
time of the commencement
of the suit,
Deliver;/.—The delivery of a promis
did not authorize the plaintiff to sue:
sory note by the maker is necessary
Hovey v. Sebring, 24 Mich., 232; Bat
to its validity.
The possession
of a tersbee v. Calkins, 128 Mich., 569; 87
promissory note by the payee or indorser N. W., 760; Hogan v. Dreifus, 121
is prima facie evidence
of a delivery. Mich., 453; 80 N. W., 254.
Non-own
But if it be shown that the note has ershlp of a promissory note at the time
never been actually delivered; and that,
when sued upon or action brought is
or negligence,
without any conﬁdence,
fatal: and may be shown under the gen
or fault on the part of the maker, but eral issue: Reynolds v. Kent, 38 Mich.,
246; Hovey v. Sebring, 24 Mich., 232.
by force or fraud, it was put in cir
culation, there can be no recovery on it, But in a case of a mere due bill, not
payable to bearer and not negotiable, a
even when in the hands of an innocent
holder. A note takes effect only from presumption of ownership and right to
delivery, and if this be subsequent
recover upon it does not arise from the
to
mere fact of possession,
the date, it takes effect from the de
and a judgment
livery, and not from the date.
upon such an instrument in favor of one
W'hen a
not the owner would not bar a subse
note payable to bearer, which has once
quent recovery by the true owner:
become operative by delivery, has been
Blackwood v. Brown, 32 Mich., 104; see,
lost or stolen from the owner, and has
Howry v. Eppinger, 34 Mich., 35.
come to the hands
of a
subsequently
In
a suit by A on a negotiable promissory
bona /lde holder for value, the latter
may recover against the maker and all note payable to the order of A & Co.,
indorsers on the paper when in the the possession
and production of the
hands of the loser, and he must sustain note by the plaintiff is not alone suffi
the loss:
Burson v. Huntington, 21 cient evidence of his title to entitle him
Mich., 415.
It is well settled as a gen
to recover.
The statute, C. L., § 10054,
permitting an assignee of a chose in
eral rule, that the possession of a prom
issory note payable to the bearer, by the action, “not negotiable
under existing
plaintiff producing it on the trial, is laws," to sue and recover in his own
primri fm-ic evidence of his title, o_r his name, does not apply to such a cage,
right to sue upon it, and that the plain
The statute expressly excepts all paper
'
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A
mond v. Stansbury, 24 Mich., 445.
declaration by an assignee upon a con
need not
ditional note not negotiable,
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costa,

NOTES.

§697

127 Mich., 523; 86 N. W., 1044;

First National Bank

Draper v. Fletcher,
owner and holder:
26 Mich., 154.
Wlurn note taken subject to defenses
—A party who acquires a negotiable
promissory note without consideration,
or for consideration after it is due, or
who has notice when he receives it of
any defense that could be made to it
while in the hands of the person from
whom he obtains it, takes it subject to
all the defenses that could be made to
it in a suit by the person from whom he
obtains it, against the maker. On the
other hand, any want or failure of cou
sideration, whether partial or total, or
be
any fraud even, or other equities,
parties, will consti
antecedent
tween
tute no defense to a note or bill in the
of one who obtained it in good
hands
faith, for a valuable consideration, be
fore maturity and without notice of any
its validity:
circumstances impairing
Bostwick v. Dodge, 1 Doug. Mich., 413;
Gibson v. Miller, 29 Mich., 355; Wright
If the evidence
v. Irwin, 33 Mich., 32.
of
shows the bond void in the hands
holder the plaintiff has
the original
the burden of showing that he or some
former holder of the bond was a bona
Thompson v. Mecosta, 127
ﬁdc holder:
One who
Mich., 522; 86 N. W., 1044.
takes a promissory note as collateral se
curity is entitled to the protection ex
First Na
tended to a bona ﬁdc holder:
tional Bank v. Shue, 119 Mich., 560;
78 N. W., 647.
The purchaser of a past due note is
bound by any equities which bind the
original holder; and as between such
purchaser and an indorser, the latter
can show the consideration and the cir
as, that
of the indorsement,
cumstances
and
he indorsed only for accommodation,
Simons v.
therefore was only a surety:
Morris, 53 Mich., 155; 18 N. W., 625.
A person to whom a promissory note
has been indorsed in payment of a pre
existing ’debt, is a holder for value, and
is not affected by any equities between
antecedent parties, where he has received
it before due and without notice of
'.'=,u(:h equities:
v.
Por
Outhwaite
ter, 13 Mich., 533; Thompson v. Me

v. Houseknecht, 121
Mich., 313; 80 N. W., 13.
A person who pays value for a prom
issory note is to be regarded
as the
rightful holder, unless he is shown to
purchased with such knowledge
have
as would make him guilty of bad faith,
and the facts brought home to him must
be such as to show defects in title as
fraud
cannot be presumed
without
proof:
Miller v. Finley, 26 Mich., 249;
Howry v. Eppinger, 34 Mich., 30. No
tice to a proposed purchaser of a prom
issory note that it was given for a pat
ent right, is not enough to put him on
inquiry so as to preclude him from be
coming a bona ﬁdc purchaser; nor will
the fact that a vendor
of-a note in
dorses it "without recourse," have any
tendency
to show that the vendee
is
not a bona ﬁdc purchaser:
Borden v.
Clark, 26 Mich., 410.
And a defense
that the note was obtained
by duress
will not avail against a bond ﬁdc pur
chaser for value before the maturity of
the note:
Farmers’ Bank v. Butler, 48
Mich., 192; 12 N. W., 36.
When the plaintiff has purchased a
note before due and is a bona ﬂdc hold
er, any inquiry into the consideration of
the note is immaterial.
The defendant

cannot prevail against such a holder,
for a defect of consideration:
Polhemus
v. Ann Arbor Savings Bank, 27 Mich.,
44.
And where a plaintiff becomes a
maturity, evi
bona /idc holder before
dence of the amount paid for the note
by the person
of whom plaintiff pur
chased, is inadmissible:
See, Hunter v.
Parsons, 22 Mich., 96.
But where the
unwittingly signed an instru
defendant
ment in the form of a negotiable prom
issory note, relying upon false repre
sentations made to him at the time, that
the instrument he was signing was a
mere duplicate of a contract just pre
viously signed by him, making him an
agent for the sale of a certain article,
the signing beiirg under circumstances
devoid
of any negligence
on his part,
and where fraudulent means were taken
him from noticing the body
to prevent
duplicate, and he de
of such pretended
livered the same in ignorance of its
true character, believing it to be a mere
duplicate contract, held, that such in
strument was to be regarded as a forgery
even in the
and could not be enforced
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Gibbs
of a bona /idc purchaser.
Linabury, 22 Mich., 479; Beard v.
Hill, 131 Mich., 246; 90 N. W., 1065;
Huntington, 21 Mich.,
see, Burson
v.
And if a note is fraudulently al
415.
tered without the knowledge or consent
iof the maker, it is void, even in the
Holmes
hands of a bona ﬂde purchaser:
The gen
v. Trumper, 22 Mich., 427.
eral rule that a purchaser from a bona
ﬂde holder of negotiable paper, takes it
holder,
rights of such
with all the
whether he has notice of any inﬁrmity,
as between the original parties, or not,
that when
is subject to the exception,
the payee becomes such purchaser from
a bone. ﬂde holder, he takes it subject
originally
to all equities and defenses
existing against it between the maker
Kost v. Bender, 25 Mich.,
and himself:
One who has been privyto, and
515.
a participant in, the fraudulent procure
ment of an indorsement of a note, has
notice of the fraud, and cannot become a
bona ﬂde purchaser of the indorsed pa
per so as to entitle him to recover
Len
on the contract of indorsement:
heim v. Fay, 27 Mich., 70. Where there
is testimony showing fraud in the in
hands
v.

ception

of

the

note

the

burden

is

on

that he purchased
Little v. Mills, 98 Mich.,
in good faith:
423; 57 N. W., 266; Rice v. Rankans,
101 Mich., 385; 59 N. W., 660; Drov
ere’ Nat’l Bank v. Blue, 110 Mich., 31;
But
67 N. W., 1105; 64 Am. St., 327.
where plaintiff assumes to show his bona
it is incumbent upon defendant
/ides
to show mala /ides before he can give
Drovers’ Nat’l Bank
evidence of fraud:
v. Blue, supra; Shaw, Kendall & Co. v.
Brown, 128 Mich., 573; 87 N. W., 757.
A ﬁrm note given by one of the part
ners for his private debt, without the
authority of the copartners, cannot be
enforced by the original holder against
the ﬁrm:
Hotchin v. Kent, 8 Mich.,
528.
Where a member of a ﬁrm gives
name,
a note in the partnership
the
presumption is that it was given for
partnership purposes,
and the burden
of proof is upon the copartnership to
show the contrary if they claim that to
And a ﬁrm may defend
be the fact.
against a note given in the ﬁrm name,
by showing it was given by one of the
partners for his own private purposes
and without the knowledge
or consent
In declaring on a ﬁrm
of the ﬁrm.
the

plaintiff

to show

NOTES.
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it is not necessary to allege the
capacity of the ﬁrm to make notes, or
to set forth such facts as imply such
capacity:
Carrier v. Cameron, 31 Mich.,
373.
When it is' made to appear that
paper signed in partnership name was
so signed by one partner and used for
his personal ends the burden is on the
plaintiif to show that he holds without
notice of the fact and for value:
Stev
ens v. McLachlan, 120 Mich., 285; 79
N. W., 627.
After dissolution of a partnership by
the death
of one of the members,
a
survivor
cannot without express
au
thority, bind a co-surivor, by a time
note given by him in the ﬁrm name for
a debt owing by the ﬁrm before
dis
solution:
Matterson v. Nathanson, 38
Mich., 377; see, Smith v. Sheldon,
35
Mich., 42.
If a partner purchases property for
his own use of the maker of a note
then held by the ﬁrm, agreeing that in
consideration of the property he will
take up and discharge the note held
by the ﬁrm, this will not release
the
maker from his liability on the note
without the consent of the ﬁrm to re
ceive the partner as their debtor in place
of the maker of the note:
Lewis v.
Westover, 29 Mich., 14. And as to the
power of a partner to bind the ﬁrm,
see, Smith v. Sheldon, 35 Mich., 42, and
Mills v. Bunce, 29 Mich., 364.
Alteration of note.-—The alteration of
a note, without the consent of the maker,
having the eifect to increase his lla
bility, renders the note void as against
the maker, even in the hands of a bone.
Thus the altera
ﬁde holder for value.
tion by the payee or subsequent holder
of a promissory note, by adding thereto
the words “at ten per cent.," after the
words,
"with interest," if made with
out the knowledge
or consent of the
maker, constitutes a valid defense in
favor of the maker, even against a bona
And in an action upon
/ide purchaser.
such an altered note, the maker can
not be held liable to pay the amount of
Holmes
the note as originally drawn:
See, Weid
v. Trumper, 22 Mich., 427.
man v. Symes, 120 Mich., 657; 79 N.
W., 894, holding that an alteration by
ﬁlling in blanks in a note made with
printed form, left vacant when deliv
ered, does not vitiate the paper in the
hands of a bona fide holder; this case is
note,
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to bearer or

_

A

promissory note must be in writing. It is not necessary,
however, that the writing should be in ink; it is suﬁicient if in

from the language used, the person

§

46

married
with
the like eﬂect as if she were unmar
ried.
But she has no general capacity
to contract.
She can only make such
contracts as relate to her own prop
erty.
She may purchase property and
bind herself for the purchase money.
But she cannot become personally lia
ble except upon her own matters,
and
cannot enter into an undertaking Joint
ly with her husband
merely as his
surety.
And she can never be held
without affirmative proof that the con
tract is her own and within her pow
ers.
A married woman who joins in a
promissory note with her husband for
the absolute payment of money does not,
by that act merely, create
charge upon
her separate property:
West v. Lara
way, 28 Mich., 464.
1—C. L.,
4867.
The addition of
seal to the signature of the maker of a
promissory note destroys its negotiabil
ity by converting it into an instrument
suable in covenant at any time within
ten years after the accruing of the cause
of action upon it, and withdraws
from
that class of paper declared by this
section of the statutes to be "negotiable
in like manner as inland bills of ex
change":
Rawson v. Davidson, 49
Mich., 607; 14 N. W., 565.
9; Brown
2—Story on Prom. Notes,
Hill,
v. Butchers’
Drovers’ Bank,
I
443; see notes to
178, ante.
50, clause 17.
3—C. L.,
notes.

Whatever

woman

may
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contracts
may

be

a

made

a

a

make,

it

§

6

§

:

it

a

distinguished from Holmes v. Trumper,
supra, where there was no blank space;
from Miller v. Finley, 26 Mich., 249,
where the alteration was by adding an
other signer and from Bradley v. Mann,
37 Mich., 1, where the rate of interest
See
was added at the end of the note.
also, Union Banking Co. v. Martin's Es
tate, 113 Mich., 521; 71 N. W., 867.
material part
An alteration made in
of a negotiable paper, by the holder
thereof, in the absence and without the
knowledge of the party liable thereon,
ought not to be maintained as a law
fu! alteration except on very clear proof
had the as
that when actually made
Swift
sent of the party to be charged:
v. Barber, 23 Mich., 503; and see, Hun
ter v. Parsons, 22 Mich., 96; Gibbs v.
Linabury, Ib1'd., 479; Jourdan v. Boyce,
33 Mich., 302; Ibid.; Goodenow v. Cur
tis, 506; Willett v. Shepard, 34 Mich.,
106; Anderson v. Walter, Ibid., 113;
Farmers‘ Bank of Grand Rapids v. But
ler, 48 Mich., 192.
Notes given by married women.—A
married woman is not liable upon her
promissory note given for the purpose
Em
of securing a debt of her husband
ery v. Lord, 26 Mich., 431.
Nor is she
liable when joining her husband in giv
ing a promissory note to secure a debt
owing by him alone, the engagement not
being made with reference to her own
property, and she receiving no consid
eration for signing:
DeVries v. Conk
ling, 22 Mich., 255; see, ante,
178 and

§

be sufﬁcient

&

it will

§

but

if,

pencil? “In writing,” and “written,” includes printing, en
graving and lithographing.-"'
It must be payable to another person. As a general rule, it
is necessary that the person to whom the note is payable
should be clearly expressed, and made known upon the face of
the note; for parol evidence is not admissible to show to whom
it is payable. But this rule must be understood with proper
limitations and qualiﬁcations.
It is not necessary that the
name of the payee should be stated on the face of the note;
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Thus, a note payable to the
can be certainly ascertained.
order of A; or to, A or bearer; or to bearer, is a promissory
note. So, a note in these words: “Received of B $50, which
promise to pay on demand," is a good promissory note; for

I

the promise will be interpreted to be a promise to pay B.‘ A
note issued with a blank left for the name of the payee may
be ﬁlled up by a bona ﬁde holder with his own name?
When
payable to a ﬁctitious person or order, it is in effect payable to
bearer, and may be declared on as such, in favor of a bona ﬁde
holder ignorant of the fact, against all parties knowing that
the payee was a ﬁctitious person.“
Notes made payable to the order of the maker thereof, or to
the order of a ﬁctitious person, shall, if negotiated by the
maker, have the same eﬂ‘ect,'and be of the same validity as
against the maker, and all persons having knowledge of the
facts, as if payable to bearer.’ A note payable “to A or B” is
not a promissory note. A due bill, payable at a speciﬁc time,
is a promissory

note.“

A promissory note must be payable absolutely, and not upon
any contingency, as to time or event.” It must be a ﬁxed period
of time, or some event which must inevitably happen. There
fore, a written promise to pay a certain sum of money at the
death of the party to the instrument, or at a limited time after
the death of such party, or of a third person, is a valid prom
issory note; because it must inevitably come due at some
future time. But a written promise to pay money, when the
maker or the payee shall come of age, will not be; for he may
not live to that period.1° A promise to pay “when certain
4—Story on Prom. Notes, §§ 35, 36.
5—Ibt'd., § 37; Chitty on Bills, 160,
177,

178.

3 Hill, 112;
6—Plets v. Johnson,
Story on P. Notes. § 39.
Shaw, Kendall &
7-——C. L., § 4870.
Co. v. Brown. 128 Mich., 573; 87 N. W.,
757.

8——Edwards on Bills and Notes, 132;
Kimball v. Huntington, 10 We-nd., 675;
Lequeer v. Presser, 1 Hill, 256.
If no
in it, it
time of payment is mentioned
Socket v. Spencer,
is due immediately:
29 Barb., 180.
9—Worden v. Dodge, 4 Denio, 159:
see, Preston v. Whitney, 23 Mich., 260.

In an action upon a promissory note,
it is not competent
to show an oral
‘contemporaneous

agreement

to

reduce

from an absolute and speciﬁc
undertaking, according to its terms and
legal import, to a deteasihle engage
ment: Hyde v. Tenwinkie, 26 Mich., 93.
A provision in a promissory note ior
the payment of an attorney's fee in case
of the non-payment of the note at ma
turity, or in case of proceedings taken
to collect the same, is nugatory and in
valid:
Bullock v. Taylor, 39 Mich.,
the

note

137.

A
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10—Story on Prom. Notes, §§ 27, 28.
promise to pay “on or before" a
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carriages are sold,”" or “provided the ship Mary arrives free
from capture or condemnation,”12 or “out of the net proceeds,
after paying costs and expenses of ore to be raised and sold
from the bed,” etc., is not a promissory note ;13 it is not a
promise to pay absolutely and at all events. In the latter

well

to be made

is

is

is

as the ﬁrst, the objection

is,

that the fund from
never be realized.
might
which the payment
only referred to as an absolute
Therefore, where the fund
existing fund, as the consideration of the promise, and on
to be paid, the instrument will
account of which the money
case, as

is

it

a

I

I

a

a

a

note promising to pay A
valid promissory note. Thus,
“being
of
have
sum
money,
money which
or
order,
B,
owe him for the
received on his account,” or “which
valid promissory note, as importing the
freight,” will be
given.“
consideration only, for which
be

It

v. Tracy,
v.

Ruggles,

Cow.,
15

151.

Mass.,

it

a 4

Denio, 159.
13—Worden v. Dodge,
requisite of
promissory
A necessary
note is, that
must be payable at atime
which must certainly arrive in the fu
ture, upon the happening of some event
or the completion of some period not
depending on the future volition of any

if

723

§

5

6

1

4

5

8

8

Smith v. Van Blarcom, 45 Mich., 371;
N. W., 90; Lamb v. Story, 45 Mich.,
488;
N. W., 87; Story v. Lamb, 52
Mich., 525: 18 N. W., 248.
26; Kel
14—Story on Prom. Notes,
Hill, 263.
ley v. Mayor, etc.,
Cow., 691.
15—Atkinson v. Manks,
182;
Mass.,
16——Young v. Adams,
Cow., 186; Story
Leiber v. Goodrich,
18; Edwards’ Bills
on Prom. Notes,
and Notes, 134, 135; but see, Keith v.
120; Buchanan v.
Jones,
Johns.,
144;
‘Curry,
Ibid.,
19
Swetland v.
Creigh, 15 Ohio, 118.
Where a draft
was drawn in Cincinnati on bankers in
Chicago, to "pay to the order of R,
$600,
‘current funds;"‘ held, that in
that anything
the absence of evidence
else than cash was treated
as current
funds in Chicago, the "current funds"
in which
was made payable should
it

11—DeForest
12-—Coolidge
387.

6

487.

not a good

one; snd
the time of payment cannot
be
made
certain by any attainable
means, the instrument cannot he regard
Brooks v.
ed as a promissory note:
Hargreaves, 21 Mich., 254, 260; see,

9

it

A

certain day named states the time with
certainty for the purpose of a
sufficient
promissory note: Mattison v. Owen, 31
Mich., 421.
But will not be due until
the day named:
Helmer v. Kralick, 36
Mich., 371.
note payable on demand is payable
at once, and without demand,
so that
the statute of limitations runs from its
delivery.
And this is the rule even
where from the form of the contract
is manifest that immediate
payment
is
not expected.
And a note payable thirty
days after demand
is within the same
principle:
Palmer v. Palmer, 36 Mich.,

is

bills or notes,” or “in current bank notes,”
promissory note."

it

if

must be for the amount of money in specie, and that
only." Therefore,
payable “in foreign bills,” or in “Penn
sylvania or New York paper currency, to be current in the
1’
or “in bills of country banks,” or ll bank
State of New York,

ASSUMPSIT——UPON PROMISSORY
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none, therefore,

The sum to be paid, written in the body of the note, will con
if there is a variance between it and the sum expressed in
ﬁgures, on any other part of the paper.“ But a promissory
note expressed in the body of it to be for “thee hundred dol

trol,

if

the

a

be considered
such funds only as were
current by law; and that the draft
should be treated as a negotiable bill of
Phoenix
exchange
payable in money:
Ins. Co. v. Allen, 11 Mich., 501, 508;
and see, Phelps v. Town, 14 Mich., 37-1.
A note made and indorsed in Michigan
and payable in Canada, "in Canada cur
rency," ls payable in money, and is
therefore negotiable; such a phrase in
note made here means no more than that
it is payable in Canada money at the
Canadian standard, as it would have
been without such phrase if made pay
Black v. Ward, 27 Mich.,
able there:
191; see, Preston v. Whitney, 23 Mich.,
260.

5

5

1

'17—Bank of Troy v. Topping, 13
Wend., 557. Nor alleged in the declara
tion. nor proved on the trial, unless the
defendant
shows a want of considera
Ibid.
A note
tion. which he may do:
void for illegality of consideration is not
a suiﬁcient consideration for a new note
given instead
v.
thereof:
Comstock
Mich., 481.
Draper,
Yvhenever
the
consideration of a note between the orig
inal parties is illegal, especially if in
violation of a positive prohibition of
statute (as, where the consideration was
the price of spirituous liquors sold con
trary to law), proof of such illegality
throws upon the holder the burden of
proving that he got it bona ﬂdc, and
gave value for it.
The rule is the same
‘as to the burden
of proof where it is
by
shown that the paper was obtained
(fraud,
or duress, and when stolen, or
put in circulation by fraud:
Paton v.
Colt,
Mich., 505, 510.
In assumpsit,
illegality of consideration between the
original parties may be shown under
Myers v. Carr,
the general
issue:
Mich., 63.
Where a note is made to

maker,

when

he

signed

be discounted for the accommodation of
accordingly,
the payee, and is discounted
the fact that the maker received no con

sideration therefor is no defense to a
suit brought thereon by the indorsee
against the makerzi Thatcher v. West
River Nat‘l Bank, 19 Mich., 196.
A
note given for an interest in a patent
issued by the United States patent oﬂice,
cannot be regarded
as without consid
eration.
But evidence of the pecuniary
worthlessness of the patent is not ad
missible under the general issue, with
out notice; a defense based on fraud
must be specially set forth:
Miller v.
Finley, 26 Mich., 249.
A note given to
a bank in consideration of assurances
on the part of its oﬂicers that they
would sign a petition to the judge for
clemency towards a relative of the mak
er's who is under arrest for robbing the
bank, or that they would be more likely
to do so, or that in any manner they
would exercise,
or be more likely to
exercise, inﬂuence with the court to se
cure a lighter sentence,
is based on
considerations opposed to public policy,
and is void:
Buck v. First N. Bank,
etc., 27 Mich., ‘293; Snyder v. Willey,
33 Mich., 483.
A note given wholly
or partly in consideration of the dis
continuance of
criminal prosecution is
void:
Wisner v. Bardwell, 38 Mich.,
278.
So a promissory note given in con
sideration of a contract to clear a cit
izen from draft is without considera
tion, and cannot be enforced
by the
payee named
O'Hara v. Car
ther_ein:
penter, 23 Mich., 410.
As to considera
tion, see Campbell v. Skinner, 30 Mich.,
32.

18-—Saunders v. Piper,

5

dollars,

a

hundred

for

Bing. N. C.,

425.
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three

a good note

it,

lars,” and in ﬁgures in the margin “$300,” is

_
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intended “thee” for “three ;” and whether such was his inten
tion, is a question for the jury.”
§698. Action by payee against maker.—In the action by
the payee against the maker of a note, the plaintiff must pro
duce the note, and in case the execution of it is denied by
defendant’s plea, and on oath 2° the handwriting of the defend
ant must be proved.
If the note be attested by a. witness, the execution,
on oath, must be proved by him.”

if

denied

If

there be no subscribing witness, proof that the defendant
admitted the signature to be his, will be suﬂicient. But where
the witness stated that he called on the defendant with the
alleged note in his pocket, but which he did not exhibit, and
told him he had a note for that amount against him, given to
the plaintiff, which he wanted the payment of, for the plaintiﬁ,
to which the defendant replied that he had given such a note,
it was held that the proof was insufficient. “The identity of
19—Burnham

A promissory

v. Alien, 1 Gray, 496.
note payable to bearer,

or, if payable to order and indorsed
in blank, may he sued in the name of
an agent or person
who holds
it for
collection, even though he has no actual
Brigham v. Gurney, 1
interest in it:
Mich., 349, 351.
And it seems that
a wife may sue her husband
upon his
promissory note given by him to her
for money borrowed of her:
Markham
v. Markham, 4 Mich., 305, 307.
20%ee, ante, § 191.
In a suit
against one
of several makers of
a joint and several promissory notes,
it is not necessary to prove its execu
tion by the makers not sued: Chandler
v. Lawrence, 3 Mich., 261.
An affidavit
ﬂied with the plea to a declaration on
only
a promissory note, which denies
the delivery of the note, admits the gen
uineness
of the signature, and the pro
duction of the note, together with proof
of the indorsement by the payee, estab
lishes a prima facie case for the plain
tiff: ' Burson v. Huntington, 21 Mich.,
415.
The payee of a note cannot sue,
as a joint maker, one who has put his
name on the back of it if he himself has
afterwards indorsed
the note and put
his name before the other:
Greusei v.
Hubbard, 51 Mich., 95; 16 N. W., 248.

A stranger signing his

name

to a prom

issory note before delivery is held as a
joint maker:
Wetherwax v. Paine, 2
Grix, 31
Mich., 555; Rothschild
v.
Mich., 150; Sibley v. Muskegon Nat'i
Bank, 41 Mich., 196; 1 N. W., 930.
‘See, Barger v. Farnham,
130 Mich.,
487; 90 N. W., 281.
It makes no dif
ference that his indorsement follows
that of the payee: Peninsular Savings
Bank v. Hosie, 112 Mich., 351; 70 N.
indorsements,
W., 8‘90.
as
Successive
between the several indorsers, import s
and not a joint
several and successive
obligation, and
this whether the in
dorsements
be made for accommodation
or for value received.
It may be shown,
however,
that the undertaking of the
several indorsers is in fact joint: Har
rod v. Doherty, 111 Mich., 175; 69 N.
W., 242.
Pnrol evidence is competent
to show that one signing on the back
Barger v. Farnham,
is a joint maker:
supra.
So it is to show that one who
indorsed the note before delivery was
as between
himself and the maker a
surety:
Hitchcock v. Frackelton, 116
Mich., 708: 74 N. W., 720.
21—See,
386.
But
it
ante,
§
seems now, that by C. L., § 10199, proof
by the subscribing witness may be dis
pensed with.
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the note to which the confession of the defendant related is
not proved; the evidence does not tend to show that the
defendant admitted that he execcuted the note produced on
the trial. Evidence that the defendant had executed a note
answering the description of the note produced, without other
proof of identity, is not suﬁicient to submit to a jury to pass
upon the question whether the defendant executed the note
’

.
produced. "22
If the note was executed by a ﬁrm, their existence and sig
nature need not be proved, unless the execution is denied
under oath.” When the note is payable to a ﬁrm, proof is
required that the ﬁrm consists of the plaintiffs on the record.“
The note must correspond with the description of it in the
declaration; but the declaration may be amended.”
When the note is in the possession of the defendant, the
plaintiff must give notice to him to produce it on the trial;

upon proof of notice, the plaintiff, after proof of execution,
may give parol evidence of its contents.“

In case of note, lost or destroyed.—If the note has
§699.
been destroyed, parol evidence of its contents may be given,
after proof of its actual destruction,” unless the plaintiff delib
erately and voluntarily destroyed it.”
If the note has been lost, and was not negotiable, or, if nego
tiable, was not endorsed at the time it was lost, the plaintiff is
entitled to recover upon proof of the note and its loss.” But
when a note payable to bearer, or to order, and endorsed, is
22—Shaver v. Ehle, 16 Johns., 201.
23—See, ante, § 191.
But an am
dsvit by a part of the defendants who
are sued as joint makers of a promis
sory note purporting to he executed in
the name of the firm, denying, "each
for himself that he ever signed, execut
ed or delivered said note," etc., is not
sufficient
to put the plaintiff
to proof
of the execution
of the note.
Such an
affidavit might he made in every case of
a partnership note by each of the part
ners, except the one who actually signed
the partnership name and delivered the
instrument:
Mills v. Bunce, 29 Mich.,
364.
i24—I|>td.;

Wend., 475.

McGreg0r v. Cleveland, 5

25—See. ante, § 355.
26—See, ante, § 399.
27—See, ante, § 398.
28—Biade v. Noland, 12 Wend., 173;
see, ante,

§ 398,

note

25.

29—Rowley v. Ball, 3 Cow., 303, 312;
Plntard v. Tackington, 10 John., 104;
As to what is suffi
C. L., § 10183.
cient proof of loss, see, Higgins v. Wat
The fact that
son, 1 Mich., 431, 432.
the note is in the hands of the defend
nnt who declines to produce it does not
justify an action upon it as a lost note:
Page W. W. F. Co. v. Pool, 129 Mich.,
57; S7 N. W., 1043; distinguishing Mc
Kinney v. Hamilton, 53 Mich., 497; 19
N. W.. 263, where the note was in the
possession of a third person.
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No'r1-s.

is

it,

it,

or in respect
lost, no recovery can be had in an action upon
executed
of
a
of
to
the adverse
indemnity
bond
except
party.“ Proof of the destruction of the instrument does not,
always authorize the admission of secondary evi
dence.
If the destruction was accidental, and occurred with
out his agency or assent, or even
was voluntary, and his
own act, but yet done under a mistake, so as to rebut all idea

if

it

however,

be entitled to recover the amount due thereon, as

or bill

if

it

it

if

if

I

of contemplated fraud, inferior evidence will usually be
But a. party who, under no pretense of mistake or
allowed.
accident, voluntarily destroys primary evidence, to prevent its
being used against him, or to create an excuse for its non
production, to injure the opposite party, or for other fraudu
lent purposes, thereby excludes himself from the beneﬁt of
inferior evidence."
“In any suit founded on any negotiable promissory note or
produced, might be
bill of exchange, or in which such note,
allowed as a set-olf in the defense of any suit,
appear on
belonged to the
the trial that such note or bill was lost while
party claiming the amount due thereon, parol or other evidence
of the contents thereof may be given on such trial, and not
withstanding such bill or note was negotiable, such party shall
such note

had been produced.”32

Bond in

of lost not-e.—“But

case

a

§

to entitle a party to
bond to the adverse party, in
such recovery, he shall execute
a penalty at least double the amount of such note or bill, with
two sureties to be approved by the court in which the trial
700.

shall be had, conditioned to indemnify the adverse_party, his
heirs, and personal representatives, against all claims by any
other person on account of such note or bill, and against all
and expenses by reason of such claim:
Provided, That
in
not
recover
costs
such
shall
case, unless (before
such party
the commencement of such suit) he shall have executed and
tendered to such adverse party, or, in case of several defend
costs

a

bond conditioned as afore
ants, to one of such defendants,
said, with sureties as aforesaid, approved by the judge or clerk
§

10183; McKlnney
v.
32—C. L.,
Hamilton's Estate, 53 Mlch., 497; 19 N.
W.,263.

§

§

10184; see post
700.
31——Blade v. Noland, 12 Wend.. 173;
Clute v. Small, 17 Wend., 243; ante,
398. note 25.
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of such court, or the circuit court commissioner of the county
where such suit is brought, or, in actions brought before jus
tices of the peace, by such justice: And provided further,
That upon ﬁling such last mentioned bond with the clerk of
said court, or with such justice, at the time of the commence
ment of such suit, no other or further bond shall be necessary
to entitle such party to such recovery upon such note or bill,
with costs as a.foresaid.”33
In order to charge the endorser of a negotiable promissory
note, lost before due, the holder must tender an indemnity
both to him and the maker, at the time of demand and notice.“
In declaring on a note, it is usual to add the common counts
to the count on the note, to avoid a failure in supporting by
proof the count on the note.
A note, in an action by the payee against the maker, is evi
dence of money paid, money lent, money had and received,
and account stated.“ This, however, applies only to the prin
cipals; a person who becomes a. party to a note, as a mere
surety, is not liable under the common counts, if it appear on
the face of the note that he is surtey only.“ Where a. note is
properly given in evidence under the money counts, the defendi
ant cannot defeat the action by showing that it was not in
fact given for money as the consideration.“
Interest.—The plaintiif may, in most cases, recover
§701.
the principal sum due, and the interest thereon. The interest
will be calculated from the time speciﬁed in the note. A note
payable on demand not expressing on interest, carries no inter
est until a demand is made by suit or otherwise.”
33-——C. L., § 10184.
eral makers, the bond

If

there are sev
run to all
whether
all are served
the defendants,
Higgins v. Wat
with process or not:
son, 1 Mich., 428.
3-i—Smith v. Rockwell, 2 Hill. 482.
must

35—l

2 ed., 231, 232.
Cow. 'I‘rcat.,
general,
where a party has a right
to sue upon a bill or note, he may also
declare for the consideration for which
he received it; us, if he hnd sold goods
for it, done work and labor, or lent
money, he may join n claim or count in
goods, work
‘his declaration for such

In

or money; and recover

what is due to

him, either on proving such considers
tion, or upon proving the hill or note.
under that part of his declaration which
And the bill or note will,
sets it forth.
of itself, as between the immediate par
ties to it, be evidence not only of money
lent, but of money paid, or money had
and received: Ibid.
36—Butter v. Rnwson, 1 Denio, 105;
Vvelis v. Girling, 8 Tnunt, 737.
37—Hughes v. Vvheeler. 8 Cow., 77:
Smith v. Van Lonn, 16 “'end., 659.
38—Rensselaer, etc., v. Reid. 5 Cow.,
587.
Interest upon an obligation may
run from the beginning of suit, if the
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The interest of money is now at the rate of ﬁve per cent.,
unless otherwise stipulated in Writing, when it may not exceed
In actions against banks, on their bills, the
seven per cent.”
plaintiif may, in some cases, recover at the rate of ten per
cent., from the time

of refusal to

pay.4°

Interest is allowed upon all judgments for the recovery of
any sum of money, and upon all decrees in chancery for the
payment of money, and may be collected on execution at the
rate of six per cent., but when judgment is rendered on any
written instrument, having a diiferent rate, the interest shall
be computed at the rate speciﬁed in such instrument, not ex
ceeding eight per cent.“ Interest is to be computed and col

is

a

it,

lected from the time of entry of the judgment.“
So on all
contracts from the time when the principal ought to be paid.“
And it seems that interest is allowed—ﬁrst, upon a special
and this
agreement; second, upon an implied promise to pay
may arise from usage between the parties or usage of
partic
ular trade; third, where money
withheld against the will of

5

§

is

§

41—C. L.,
4865.
In all cases on
contracts, when any sum shall be found
tor a party by verdict, report of ret
erees or award of arbitrators, or other
according to law, unless
assessment
such verdict, report, award, etc., shall
,be set aside, interest shall be allowed
upon the amount so ascertained until
payment, or until judgment shall be ren
thereon,
dered
and if judgment
en
tered thereon,
the interest shall be in
cluded in the judgment:
C. L.,
4866.
For provisions as to the rate of interest
on contracts between
citizens of this
state and other states,
payable
out of
252; and as to
this state, see, ante,
interest, usury, etc., see, ante,
250,
§§

251

and

~i2—C.

it

notes.

L.,

10308.

Wend.,
43—Williams
v. Sherman,
109; Still v. Hall, 20 Wend., 51.

729

7

When a promissory note is payable
with annual interest, the expression
means with interest payable at the end
oi’ each year.
But the words "annual
interest," or "with interest payable an
nually," in a note made to fall due in
less than two years, does not require an
installment of interest to be paid at the
end of the ilrst year, but merely re
quires the whole interest to be paid with
at the maturity of the
the principal
has been held that an
note.
Hence
unauthorized addition oi the word “an
nually" to a note payable with interest

maturity of the note, and therefore did
not
invalidate the note:
Leonard v.
Phillips, 39 Mich., 182.
40——C. L.,
10470.

§

a

it

it

_A

§

by
39—C. L.,
as amended
4856.
provision
Pub. Acts, 1899, p. 324.
in a. promissory note drawing no inter
est,
paid at maturity, for the pay
not
ment ot interest from its date,
paid at maturity, may be enforced where
the note was given for property sold
terms:
Flanders v.
on these speciﬁc
The rate
Chamberlain, 24 Mich., 306.
note can be changed only
of interest in
by agreement in writing:
Swift v. Bar
ber, 28 Mich., 503.

at ten per cent. at a period more than
one and less than two years from date.
was not a material alteration, as it did
not make the interest payable before the

§

of a previous demand tor payment
is not shown:
Brion v. Kennedy, 47
Mich., 499; 11 N. W., 288.
date

rnomssonv
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the owner; fourth, by way of punishment for any illegal con
version or use of another’s property; ﬁfth, upon advances of

cash.“
a

a

is

a

is

a

a

is,

after
certain pc
A merchant whose uniform custom it
riod, to charge interest upon articles sold, may charge interest
accordingly, to those who are in the habit of dealing with him,
knowledge of such custom."
as they are presumed to have
So, after an account rendered and not objected to within a. rea
sonable time, or after demand of payment.“
given for
speciﬁed or for an indeﬁnite
When
credit
not
time, without express agreement as to interest, interest
allowable in the ﬁrst case until time of credit has expired, and
demand for payment.“ .
in the other, until

it

interest.—“When any installment
of
Compound
§702.
interest upon any note, bond, mortgage, or other written con
tract, shall have become due, and the same shall remain unpaid,
interest may be computed and collected on any such install
ment so due and unpaid, from the time at which
became due,
at the same rate as speciﬁed in any such note, bond, mortgage,

5

a

.

3

3

4

it

Inter
Davis v. Walker, 18 Mich., 25.
can never be allowed on an unset
tled or an uniiquidatcd account, with
out an agreement, express or clearly im
Sweeney v. Neely, 53 Mich., 421,
plied:
424; 19 N. W., 127.
suit for a balance due on
But in
for goods sold, par
8. running account
tial payments having been made in cash
from time to time by the defendant, but
or art-ounting had been
no settlement
had, nor balance agreed on by the pur
It is very
ties, the supreme court say:
common and is certainly just and equit
able, to allow interest on balances which
est

have been suffered to stand for more than
six months; and that if the justice had
included such interest in the Judgment,
such allowance would have been in ac
cordance with what is commonly ex
pected by creditors
by
and
conceded
debtors, and should be supported:
Hill
v. Robbins, 22 Mich., 478.
Mich.,
47—Beardslee v. Horton,
560.
Interest upon money withheld is
allowed either because there is an ex
press or implied
promise to pay it,
or as damages; but no promise can be
implied until the principal falls due. and
it is not allowable as damages if there
has been no ﬁnal understanding as to
how much is to be paid:
Lake Shore &
Michigan Southern Ry. Co. v. The Peo
ple, 46 Mich., 193, 211:
N. W., 249.
VVhen partial payments amounting to
less than the accrued interest are made,
interest is still to be computed
upon
the whole principal until such times as
all the payments
shall equal the ac
crued interest, and if the payments do
not amount to so much,
then
to the
time of ﬁnal payment of principal and
Payne v. Avery, 21 Mich.,
interest:
9

Cow., 436,
v. Renssalaer,
Ch. J.
Wend., 483.
45-——ZiicAllistcr v. Reab,
46—Rensselaer, etc., v. Reid,
Cow.,
But
seems that interest is not
587.
chargeable upon an open mutual ac
count; therefore, where parties account
ed together as to a part of their deal
ings, showing a balance due to one of
them, but other items of their accounts
were left unadjusted, hcld, that the ac
count stili remained open, and that in
terest was not chargeable on the bal
ance shown by the partial accounting:

44—Reid
per Savage,

524.
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or other written contract, not exceeding ten per cent.; and if
no rate of interest be speciﬁed in such instrument, then at
the rate of seven per centum per annum.”*8

Actions by indorsee against maker.-In an action by
§703.
indorsee
against the maker, the execution of the note by
an
the maker, if denied under oath, and the indorsement by the
The only additional proof in
indorser, must be proved.“
this action to what is required when the suit is brought by the
payee against the maker, is the indorsement.
§704. Actions by indorsee against indorser.-The plaintiff
must prove the endorsement of the defendant, if denied under
oath.5°
The handwriting of the maker, and of all endorse
ments. prior to the defendant’s,
L., § 4859.

This section took
As to whether this
act authorizes the compounding of inter
est upon instruments made before that
date, quere: see, Glens Falls Ins. Co. v.
Jackson Circuit Judge, 21 Mich., 579. As
to compounding interest all obligations
made before this statute (C. L., § 4859)
took effect—and as to when and how
see, ante,
interest may be compounded,
48—-C.

effect

July

4, 1869.

5 251 note 24.
Interest cannot

be

compounded

with

authority.
This statute
out statutory
the com
§ 4859, does not contemplate
pounding of interest in the ordinary
of interest
sense, but only the payment

what, being sums certain expressly
provided for by the written contract,
as separate
are allowed to be treated
debts for the purpose of interest; And
new interest accruing merely by lapse
of time, will not be converted into prin
cipal: Voigt v. Beller, 56 Mich., 140:
22 N. W., 270.
49—See, ante, § 191; see, HOWYY
An indorsee
v. Eppinger, 34 Mich., 30.
suing on a note must plead and prove
St. Johns T. Co., v.
his title thereto:
Brown, 126 Mich., 592: 85 N. W., 1124;
Hinkley v. Weatherwax. 35 <Mich., 510;
Hamilton v. Powers, 80 Mich., 313; 45
N. W., 580; Newton v. Principaal, 82
indorse
Mich., 271; 46 N. W., 234.
ment of a note for collection for the
holder, passes no title to the indorsee
Thus, where the
on his own account.
maker of a note deposited money with
on

is admitted

by his endorse

his banker to pay it and they credited
maker with the money
thc
and
holder of the note indorsed it to the
bank for collection and then forwarded
it to the bank, but the bank made no
application of the deposit to the pay
ment of the note and failed with the
note in its possession
and the deposit
still standing to the credit of the maker,
held,
that the
transaction
did not
amount to a payment of the note: Suth
erland v. First National Bank of Ypsi
lanti, 31 Mich., 230; Page W. W. F. Co.,
v. Pool, 133 Mich., 323; 94 N. W., 1053
(May, 1903).
An agent to whom negotiable paper
is lndorsed for collection may sue there
on in his own name.
And as the in
dorsement
for such purposes passes the
legal title in trust, the authority to col

the

lect

is not

revoked

by the death

of the

owner of the paper:
Moore v. Hall, 48
Mich., 143: 11 N. W., 844. The plain
tiff who sucs as indorsee is presumed
to be the owner,
and the defendant's
suﬁiciently
establishes
indorsement
plaintiff's right to sue, and the character
in which he sues: Wilson Sewing Ma
chine Co. v. Spears, 50 Mich., 534; 15
N. W., 894.
50—See, ante,
191.
But
need
§
not

be

proved

if

defendant

makes

no

objection to its admission in evidence
without proof, and plaintiff's title to the
Hyde v. Ten
note is not questioned:
wlnkle, 26 Mich., 93.
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it must

be proved.

Presentment for payment.—If no particular time is
§705.
ﬁxed for the payment of a note, as, if payable on demand, it
should be presented for payment in a reasonable time. \Vhat
is a reasonable time, is a question of law, and depends on the
facts of each particular case, and may vary according to the
51—By indorsing a promissory note,
indorser agrees to and with the in
holders—That
dnorsee and all subsequent
signatures
the note and the antecedent
are genuine; that the maker
thereon
will on due presentment of the note,
pay it at maturity, or when it is due;
it is
and that, if, when duly presented,
not paid by the maker, he, the indorser,
upon due and reasonable notice
\ will,
of the dishonor, pay the same to the
Story on
'lnd0rsee
or other holder:
Prom. Notes, § 135, 380; see, Atwood v.
Cornwall, 28 Mich., 336.
The obliga
tion incurred by indorsing a. note pay
able to order, or bearer, is the same:
Ibid., § 132; Sutherland v. First Nat.
So
Bank of Ypsilanti, 31 Mich., 230.
the indorsee of a certiﬁcate of deposit
the same liability as the in
assumes
dorsee of a promissory note of the like
tenor:
Cate
v. Patterson, 25 Mich.,
191.
Where a note is made payable
to the order of A, and the maker pro
cures B to indorse it upon the prom
by A, the
ise that it shall be indorsed
payee, before it is used, but in viola
negotiates the
tion of his agreement
with B's indorsement only-the
note
legal character of indorser does not
thereby attach to B, and this defect
being apparent from an inspection of
the instrument, the purchaser takes it
subject to B's defense that he never be
as
indorser:
Gibson
v.
came liable
Miller, 29 Mich., 355; but see, Roths
An in
child v. Grix, 31 Mich., 150.
dorsement
on a promissory note which
purports merely to transfer the right
and title of the indorser (thus, “I here
by transfer my right, title and interest
of the within note to S. A.") destroys
the negotiable character of the paper.
Such an indorsement gives the indorsee
no greater rights than the indorser had,
the paper in the hands of
and subjects
the indorsee
to the same defenses that
could have been made to it in the hands
the

I

Aniba v. Yeomans, 39
of the indorser:
Mich., 171.
Where the plaintiff has acquired the
equitable title to the note be sues upon
prior to the bringing of suit, the en
dorsement
of the same over to him by
his vendor is mere matter of form, and
may be made at the time of the trial:
Brown v. McHugh, 35 Mich., 50.
An indorsement is “in blank," when
made by writing simply the indorser’s
name on the back of the note; in such
case the note and indorsement are trans
ferable by delivery merely, the same as
An indorse
a note payable to bearer.
ment is “full," where the indorser writes
over his name an order to pay to the
person
in whose favor the indorsement
is made; thus, “Pay to A.. .. B.. ..,
In order to transfer a note
or order."
so indorsed, the indorsee must add his
own indorsement, which may be in full:
Story, § 138, 139.
A promissory note
made payable to C.. .. T.. .., Cashier,
or order, indicates that it was made to
him not as an individual but as a bank
officer, and that it was a contract with
the bank, and in a suit on it by the
bank, no indorsement by such cashier
to the admission of the
is necessary
Garton v. Union City
note in evidence:
Nat‘l Bank, 34 Mich., 279.
An indorser will be discharged from
liability by the payment of the note by
Story.
the maker or any prior indorser:
Or by the holder's neglect to
§ 372.
present the note to the maker for pay
Ibid., § 198.
Or to
ment when due:
give due notice of non-payment to the
Ibid., § 299.
Or by giving
indorser:
further time for payment to the maker
or any prior indorser, if done by a valid
agreement
founded on a good considera
tion, whcreby the holder will be pre
vented from taking legal proceedings to
collect until the expiration of the fur
But a mere delay or in
ther credit.
duigence
to the maker, or a promise

732
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But when a note
circumstances and situation of the parties}
is payable at a particular time, payment is demandable only
without

consideration to extend, or an
with the consent of the in
dorser, will not so operate: Story,-§ 413,
So, an indorser will be dis
ct seq.
charged by the release of the maker or
any prior indorser:
Ibid., § 422.
But
where
one of two joint makers of a
note obtains of the payee an extension
of time of payment and procures an ad
ditional signer to the note, this will not
release the other maker who was in fact
only a surety, the payee having no no
tice of such relation:
Gano v. Heath,
36 Mich., 441.
Where one person, by
false and fraudulent representations to
another as to the solvency of a third
party, induced him to indorse the note
of such third person, and afterwards
purchased the indorsed paper, held, that
he could not hold the indorser:
Len
helm v. Fay, 27 Mich., 70.
In order to hold an indorser upon the
obligation incurred by his indorsement,
it is necessary
to present the note to
the maker for payment on the day when
it becomes due, and at the place (if
Story, §§
any) named for payment:
201, 227.
And if payment is not made,
to the indorser or
to give due notice
indorsers sought to be held for payment:
Ibid., § 299. One who receives from his
debtor, as collateral, the negotiable note
by the
person,
indorsed
of a third
debtor,
releases
his debtor from this
indorsement if he neglects to protest the
And this rule
note for non-payment.
applies equally to drafts as well as
promissory notes.
And evidence in such
case that the maker was insolvent when
the note was given, and was still so,
and that the indorser suffered no injury
from the_ failure to protest, is incom
petent:
Whitten v. Wright, 34 Mich.,
extension

92.

But the rule requiring immediate no
of the non-payment of commercial
paper does not apply to a non-negotia
ble order drawn upon a debtor and taken
by a creditor of the maker, merely as
condiitonal payment to be applied in
case it is collectable.
Still one who re
ceives such an order on a third person
as conditional payment,
must
exercise
diligence to collect it: Briggs
reasonable
V. Parsons, 39 Mich.. 400.
A promis
sory note payable on demand with in
tice

is not a continuing security, on
which the indorsers will remain liable
until actual demand, however long de
layed, but on the contrary such a note
must be presented within a reasonable
time in order to hold indorsers, and a
delay of two and a half years where all
parties reside in same city is too long:
Home Savings Bank v. Hosie, 119 Mich.,
116; 77 N. W., 625.
To charge an indorser, several dis
tinct things are necessary,
no one of
which can be disregarded. These things
to be proved
are not only the making
of the contract of indorsement, but pre
sentment of the note at maturity for
payment,
a neglect or refusal to pay
when presented,
a notice giving a sum
cient description of the note and dis
tinctly showing its dishonor, and serv
ice of such
notice
within the proper
time personally, or at the residence or
place of business of the indorser, or by
mail when
it is properly
mailable.
These are all legal conditions, which,
unless waived, must be strictly complied
with, in order to charge the indorser
at all.
And proof of the performance
of any one or more of these conditions
has no tendency to prove a compliance
with the rest: Cicotte v. Morse, 8 Mich.,
428.
An indorser of a promissory note,
not notiﬁed of its dishonor, so as to
become liable upon it, may so act, how
ever, as to waive his defense
on that
ground. And when such indorser, with
full knowledge that he has been dis
charged from liability, for want of such
notice states to the holder of the note
that he expects to have to pay it, but
requests such holder to try and collect
it of the maker, he thereby recognizes
his liability to pay the same: Parsons
v. Dickinson, 23 Mich., 56.
An indorsement implies that it was
done for a valuable consideration.
The
indorser of a note for whose beneﬁt it
Q
was discounted, does not in consequence
fact,
liability
of that
incur any other
than that of his indorsement; and proof
that it was discounted for his beneﬁt is
therefore irrelevant in a suit against
Newberry
Trowbridge,
him:
v.
13
Mich., 263.
1—Sice v. Cunningham, 1 Cow., 397;
Mohawk Bank v. Broderick, 10 Wend.,
terest
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when that time has expired, and not before?
In the compu
tation of time upon notes, a month is a calendar month?
A
note dated on the ﬁrst day of January, payable ten days after
date, would, without days of grace, become due on the elev
enth day of the 1nonth;4 if dated on the tenth day, payable in
one month, without days of grace, it would be payable on the
tenth of February.“
To this time is to be added, except where the note is payable
on demand, and also when there is not an express stipulation
to the contrary, in the note, three days, called days of grace.
Qn all bills of exchange, payable at sight, or at a future day
certain, within this state, and on all negotiable promissory
notes, orders and drafts payable at a future day certain, within
this state, in which there is not an express stipulation to the
contrary, grace shall be allowed, except as provided in the fol
lowing section, in like manner as it is allowed by the custom of
merchants, on foreign bills of exchange, payable at the expira
tion of a certain period after date or sight.” 6 The provisions
of the last preceding section shall not extend to any bill of
exchange, note or draft payable on dema.nd.7
Since the enactment of the foregoing sections, it has been
provided that “All checks, bills of exchange, or drafts, appear
ing on their face to have been drawn upon any bank, or upon
any banking association or individual banker carrying on :1
banking business under the act to authorize the business of
304; Rice v. Wesson,
400;
11 Metc.,
Phmnix Ins. Co. v. Allen, 11 Mich.,
501, 508; see, Phceuix
Insur. Co. v.
Gray, 13 Mlch., 191.
As against the
maker of a note payable at a particular
and de
time and place, no presentment
mand

of payment

at the place

is neces

sary; still. it seems that the maker may
show in his defense that he was ready
to pay at the place, and thus avoid all
special damages, and the costs of the
suit.
And if any special loss has ac
of
crued to the maker by the neglect
presentment
and demand, his rights will
be protected:
Reeve v. Park, 6 Mich.,
240.
A note payable on demand will,
after a reasonable time, be considered
as overdue, so that an lndorsee or pur
chaser
from the payee will be consid
ered as taking it subject to any defenses

maker had against it at the
time of the transfer.
As to what that
reasonable
time is, is a question for the
determination of the court upon the
that the

facts of each particular case; two and a
half months seems to be about as short
a time as such a note will be considered
overdue,
while, on the other hand. ﬁve
months have been held not an unreason
able time.
Carll v. Brown, 2 Mich.,
401.

2—Story on Prom. Notes, § 200.
3—Ibid., § 211; C. L., § 50, clause

10.

4—Story on Prom. Notes,
day

of the

date

is not

The
§ 211.
counted in com

puting the time.

s_ma.,
s—c. L.,

7-0.

§ 211.
§ 4371.

L., § 4s72,
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banking, which are on their face payable on any speciﬁed day,
or in any number of days after the date or sight thereof, shall
be deemed due and payable on the day mentioned for the pay
ment of the same without any days of grace being allowed, and
it shall not be necessary to protest the same for non-aecept
ance.”

8

-

With the addition of the three days of grace, a note drawn on
the ﬁrst day of January, payable one month after date, would
be due on the fourth day of February, the days of grace com
mencing on the second of February; so a note drawn payable
thirty days after date, would be due on the thirty-third day
after date.” In the computation of these days, Sunday, unless
it should be the last day, is included; but when the third day
the note becomes due on the preceding day,
The same rule would apply in case the
that is, on Saturday.
last day of grace occurs on the fourth of July.1° If two holi
days should succeed each other, as Sunday on the second day
of grace, and the fourth of July on the third, the note would
be payable on the preceding Saturday."
comes on Sunday,

And it is now provided by statute that the ﬁrst day of Jan
uary, the twenty-second day of February, the thirtieth day of
May, commonly called decoration day, the fourth day of July,
the twenty-ﬁfth day of December, the ﬁrst Monday in Sep
tember; Saturdays from twelve o’elock noon and any day ap
pointed or recommended by the Governor of this State or the
President of the United States as a. day of fasting and prayer,
or thanksgiving, shall for all purposes whatsoever, as regards
the presenting for payment or acceptance, and of the pro
testing or giving notice of the dishonor of bills of exchange,
bank cheeks and promissory notes, made after this act shall
take eﬁect, be treated as the ﬁrst day of the week, commonly
called Sunday and as public holidays or half holidays, and

bills, checks and notes otherwise presentable for acceptance
or payment on any of the said days shall be deemed to be pay
able and presentable on the secular or business day next suc
ceeding:
Provided, That if any of said holidays shall fall
8—C. L., § 4877.

This

applies only

made since May 1st, 1867;
C. L., § 4878.
9—Story on Prom. Notes, § 217.
to

a paper

10-—Ibirl., § 220.
Or on any other
holiday:
Ransom v. Mack, 2 Hill, 587.
11—Story on Prom. Notes, § 220:
See, C. L., § 4880.
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upon Sunday, then the Monday following shall be considered
as the said holiday."
The maker has the whole of the last day of grace in which
to make payment; and an action cannot be brought against
him on that day.‘-"
As to the time of day when demand of payment shall be
made, it must be a reasonable time before the expiration of the
day when the note falls due. If the note is payable at a bank,
it should be presented at the bank during the hours to which
its business transactions are limited by the usage of the bank.
If a note is payable generally, and without any designation of
place, it may be presented at the usual place of business, or
counting house, or dwelling house, of the maker. If presented
at his place of business or counting house, it must be within
the hours during which such place of business or counting
house is usually kept open according to the custom or usage
of the town or city; or if there be no such custom or usage,
then, within the reasonable hours for transacting business
If presented at the dwelling house or
there, by the maker.

is,

domicile of the maker, then it must be within such reasonable
hours as that the family are up, and the maker may be pre
sumed to be ready to transact business there."
The general
rule
that the presentment for payment may be made to
the maker personally, or at his dwelling house, or .other place
of abode, or at his counting house, or place of business. A
presentment in either of these modes will be suﬂicient."

13—Osborne

§

v.

Moncure,

Wend.,

170.

736

5

E

226;
14—Story on Prom. Notes,
Bank, 106
Xvieslnger v. First Nat‘l
Mich., 291: 64 N. W.. 59.
15—Story, Prom. Notes,
235; see,
4876; see, Pease v. \Varner, 29
C. L.,
Mich., 9.
Esp., 115;
16—Coose v. Callaway,
Bank of Utlca V. Smith, 18 Johns., 230.
1

§

4880, as amended by Pub.
12—C. L.,
Acts, 1903, p. 420.
Notes falling due
on Saturday are payable
on the next
secular or business day succeeding said
Saturday, which ls Monday unless that
be a legal holiday in which case they
are payable on Tuesday following;
and
notes maturing on Sunday are payable
on Monday also:
Hitchcock v. Hogan,
99 Mich., 124; 57 N. W., 1095.

3

is

a

By whom.—The presentment should, in general, be
§706.
made by the holder of the note, or some agent competent to
give
legal receipt for the money." A demand of payment,
by an agent having any parol authority as a notary, or the
mere possession of the paper,
suﬁicient; and such agent is
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competent to give notice of non-payment." Any person who,
by accident or otherwise, happens to be the holder at the time
a bill or note becomes-due, may and ought to demand pay
ment and give notice of the non-payment, although not bene

ﬁcially interested, and though liable to pay over the proceeds
The notice given
on demand to the person legally entitled."
by any party to the note, subsequent to the party on whom it
is served, is deemed the notice, and inures to the beneﬁt of
every party to the note, subsequent to the party served,
whether prior or subsequent to the party giving notice.”

At what place.-—In case the note is not payable at
§707.
any particular place, payment must be demanded of the maker
personally, or at his dwelling house, or other place of abode, or
To this rule
at his counting house, or place of business.”
1.
\Vhere the maker absconds
there are several exceptions:
2.
before the maturity of the note, and-cannot be found.“
Where the maker is a seaman on a voyage, and not having
a domicile in the state.” 3. Where the maker has no known
residence or place within the state at which the note can be
4.
presented for payment?“
Where the maker, before the
note is payable, removes from the state, and takes up his resi
But if the maker, at
dence in some other state or country.“
has
a
the
note
was
known
given,
time
residence in another
the
state, payment must be demanded there, the same as if his resi
dencc was in this state?“
When a note is payable at a particular place, it must be pre
sented for payment at such place, or the endorser will be dis
charged

from all liability?“

In

§708.

case

of two or more persons

liable.-If

made by two or more persons, not partners,

ment must be made
17-Shed
of

Utica.

of each,

v. Bret., 1 Pick., 401; Bank
Smith, 18 .Iohns.,
230;

v.

v. Warner. 29 Mich., 9.
18—Jones v. Foot, 9 B. & C., 764',
see, Story on Prom. Notes, § 247.
19—Wilson v. Swabey, 1 Starkle R.,
Pease

34.

20—Story on Prom. Notes, § 235; see,
Taylor v. Snyder, 3 Denio, 145.
21-—Putnam v. Sullivan, 4 Mass., 45;
47

a note is

a demand

or the endorser

of pay

will not

be

Widgery v. Munroe,
Mass., 449;
6
Blanchard v. Hilliard, 12 Ib£d., 86, 88.
22—Chitty on Bills, 354, note 1.
23—Story on Prom. Notes,
Q 237;
Anderson v. Drake, 14 Johns., 114.
Drake, 14 J0hn.,
2-1—Anderson
v.
114; Wheeler v. Field, 6 Metc., 290.
25—Tayior v. Snyder, 3 Deuio., 145;
Gilmore v. Spies, 1 Barb., 158.
26-—Story,
Prom. Notes, § 227.
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If

the maker be dead, it must be made upon the
if any has been appointed, and
executor or administrator,
his place of residence is known, or can, upon reasonable in
quiry, be ascertained; but if there be no executor or adminis
holden.‘-’-7

On a note by
trator, then at the house of the deceased.
partners, the demand must be at their place of business, or at
the dwelling house of either. If one be dead, demand must be
made of the survivors.”
§709.
becomes

Waiver of demand and notice.—If, before the note
the endorser, by an agreement to that eﬁect,
presentment of the note for payment and notice of

due,

waives a

non-payment,

neither are necessary.”

The notice to the indorser.—A notice in the follow
§710.
ing words: “Take notice, that a note drawn by Cornelius
Roosevelt, to the order of Daniel S. Mercier, for $466.62, dated
Sept. 7, 1837, at six months after date, this day due, endorsed
by said Daniel S. Mercier, and afterwards by you, has been pro
tested for non-payment, at the request of the bank of Pontiac,
and the holders look to you for payment of the same;” was
adjudged insuﬂicient, because it did not “assert the fact that
the note was presented at the proper time and place for pay
ment, and payment not obtained.”3°
5

Hill,

232.

partners:

But
Ibid.

on Prom. Notes, § 241.
29-—Coddington
v. Davis, 3 Denio,
16; see, Backus v. Shipherd, 11 Wend.,
28-—-Story

G29.

30-—Platt v. Drake, 1 Doug. Mich.,
296; aﬂlrmed in Newberry v. Traw
bridge, 4 Mich., 391. The ground of de
cisions in those cases was that the word
“pr0tested" used in the notice was with
out meaning as applied
to promissory
notes,
and therefore the use of that
word was not equivalent to saying that
the note was presented
at the proper
and that
time and place for payment,
payment
was refused; but in Burkham
v. Trowbridge, 9 Mich., 209, the court
say that promissory notes may be pro
tested, and that the statement
in the
notice
that the note was "protested"
saying that the note
was inferentially
was duly presented
at the proper time
for payment,
and place
and payment
refused; therefore the cuss in 1 Doug.

Mich., above cited, are at least
if not overruled, by the case
in 9th Mich., 209.
In the latter case
a notice to the lndorser, dated on the
day of the maturity of a. note, and stat
ing that it was on that day, by the no
tary who signed the notice. protested for
non-payment after due demand and re
fusal, and that the holder looked to the
party notiﬁed for payment, was held suf
ﬂeient.
But see Union National Bunk
v. Williams Milling Co., 117 Mich., 535:
76 N. W., 1, holding that it must ap
pear when, where, how, by whom and
to whom presentment was mode and that
a. general statement
that the note was
"duiy protested for non-payment" at a
particular time is insuﬂlclent.
A for
mal protest
of a promissory note, it
seems,
not necessary:
Platt v. Drake,
Doug., 296; Newberry v. Trowbridge,
Mich., 391; Burkham v. Trowbridge,
Mlch., 209.
But it may be done,
proper:
and is
Burkham
v.
Trow
Mich., 209.
bridge,
and 4th
doubted,

its

were
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When the notice, which was without date, stated that the
note had been “this day presented for payment,” it was held
insufﬁcientﬁ“
So where the notice stated that the demand was
made on the fourth of July, though in fact made on the third
day."

It- must

describe the note correctly, and must be
directed on its face to the indorser; it is not suﬁicient to have
it directed correctly on the outside.-*3 Upon some, if not all,
the preceding questions, directly contrary decisions have been
made.

When notice may be served by mai1.—“Whenever
§711.
the indorser or indorsers of any promissory
note, or the
drawer or indorser of any check, draft, or bill of exchange,
shall reside or have a place of business, "‘ " "
in the

'

or township where such promissory note,
draft, check, or bill of exchange is made payable, or may be
legally presented for payment or acceptance, all notices of the
non-payment or non-acceptance thereof may be served by de
positing such notices, with the postage prepaid, in the post
office in the city, township or village where such promissory
same

city,

village

note, draft, check, or bill of exchange is made payable, or may
be legally presented for payment or acceptance, properly di
rected to such drawer or indorser at such city, village or town
ship; and whenever any promissory note, check, or draft shall
not be made payable at any place, notices of non-payment or
non-acceptance may be served by depositing the same in the
post-office, prepaid, directed to the drawer or indorser at his re
puted place of post-ofﬁce delivery, such reputed place of busi
ness, residence, or post-oﬂice delivery to be ascertained by

31——Wynn v. Alden, 4 Denio, 163. So
held because the notice did not show
that the demand was made at the prop
er time:
Ibid.
v. Mack, 2 Hill,
587.
32——Ransom
The 4th being a holiday, a notice of a
demand
on that day was notice
of a
demand that could not legally be made:
Ibid.
33-—Remer
v. Downer, 23 Wend., 620.
The object of the notice is merely to in
form the indorser of the non-payment by
the maker, and that he is held liable for
the payment of the note. and if the no
tice accomplishes this object it is sui'i'l
clent, even though it misdescribe the

The question
in some particulars.
in such cases is, has the indorser been
misled by the notice: Snow v. Perkins,
2 Mich., 238, 243; see, Parsons v. Dick
inson, 23 Mich., 56. In such notice, no
technical phrases are necessary; but it
is only required that the terms used
be such as fairly and naturally lead the
mind of a person of ordinary intelligence
to the idea that the paper has been pre
and
sented at maturity and dishonored,
that the person notiﬁed is looked to for
payment: Burkham v. Trowbridge, 9
Mich., 210; see, Platt v. Drake, 1 Doug.,
note

296.
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the best information that can be obtained by diligent inquiry
’
therefor. ’34

Guaranty of payment of
§ 712.
arise as to what is, and the effect
of a note.
The supreme court of
held that a guarantee of a note,

John Watson,” indorsed

note.—Questions frequently
of, a guaranty of payment
this state, in 1 l\Iich., 428,
guaranty
in the Words,

“I

on the back

of

a note, at the time

of

joint promissor

a

§

As to the essentials of such certiﬁ
ot protest ot promissory note see,
Union National Bank v. Williams Mill
ing Co., 117 Mlch., 535, 76 N. W., 1.
An oﬂer by the indorser to pay
the note in depreciated
bank bills, with
only
out explanation, can be regarded
as an otter to compromise, and cannot
operate
as a waiver ot notice:
New
berry v. Trowbridge, 13 Mlch., 263.
Mlch., 428.
35——Hlggins v. Watson,
Mlch., 188.
36—Tinker v. McCauiey,
This case held, that a negotiable prom
issory note and a. guarantee of its pay
ment at the same time indorsed there
on. are separate and distinct undertak
ings, creating distinct undertakings as
respects
the maker and guarantor.
And that such guaranty is not nego
tiable.
In Weatherwax v. Paine,
Mlch., 555,
was held that where two
indorse a note at its making and before
delivery to the payee, to enable the
maker to purchase with it certain prop
erty of the payee, they are to be con
sidered
as joint and several promisors
with the maker: see the ruling in this
case approved
and re-atiirmed in Roths
child v. Grix, 31 Mlch., 150.
It is not
necessary that the guaranty should name
the promisee,
or person in whose favor
is made.
The promisee becomes det
inite and fixed whenever any one takes
3 1

cate

_it

2

it

a

it

§

1,

it

received
and tiled with the plea;
and this though
the notary be dead at
the time oi’ the trial; Sexton v. Perrigo,
126 Mlch., 542; 85 N. W., 1096.
been

it

§

4876.
But this act does
34—C. L.,
apply to notes drawn previous to
May
A wit
1867: See, C. L.,
4878.
ness called to prove the dishonor of a
note, who only testiiies that he went
to ﬁnd the maker's last place of resi
dence, and that the note was not paid,
and that he then protested
it: but does
not testify whether he found the indorser
or not, or whether he made any demand,
nor concerning his knowledge of the
residence,
nor whether,
no personal
demand was made, there was any valid
reason tor the omission, does not suﬁl
ciently show such facts as amount to a
dishonor: Nevins v. Bank, etc., 10 Mlch.,
Where there is no direct evidence
547.
of notice to an indorser, a subsequent
recognition of liability by his presump
tive evidence, in the nature of an implied
admission, that the notice has been
plaintiff attempts
given.
But where
and only succeeds
to prove due notice,
in form and
in proving one detective
mode oi.’ service, this excludes the pre
proper and
sumption ot
sufiicient
notice; and a part payment by the in
dorser afterwards will not operate as an
unqualified acknowledgment ot liability
be shown that he knew at the
unless
time that the notice was defective.
2635, making the
Compiled Laws
certiﬁcate of a notary public presump
tive evidence of official acts done b_v
him excludes the certiﬁcate of a notary
of notice of non—pnyment where there
is an aiiidavlt that such notice has not
not

is

a

it

it,

made the guarantor a
with the
maker of the note, and liable as such to the bearer of the
note.“ This case was subsequently overruled, the court hold
ing that the negotiability of this description of guaranty could
not be sustained, either on the ground of the guarantor being
joint maker or otherwise.3“ But
now enacted by statute:

making
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<1

collection of
be negotiable, and shall
'thc

a

any promissory note shall hereafter
pass to the holder of the note, whether indorsed thereon or
written or printed on
separate paper; and the assignment,
indorsement, or transfer of any promissory note, the payment
or collection of which shall have been guaranteed,
shall
operate as, and be an assignment of, all guaranties of any
such note, and the holder of such note may maintain an ac
tion upon any and all such guaranties, in his own name, sub
ject to all equities existing between the guarantor and the
person to whom such guaranty was 1nade.”-'*"'

§

a

§

a a

a

party

guarantees the collection of a
or that
is collectible, the mean
ing of his undertaking ls, that if pro
ceedings
at law for its collection are
they shall result
diligently prosecuted,
in its collection.
It does not mean that
the maker of the‘ note is responsible,
or
shall remain so, but that the debt shall
if the proper steps are
be collected,
promptly taken for that purpose.
Hence
an action will not lie upon the guar
anty, until after a failure to obtain pay
ment by a suit at law duly taken and
prosecuted for its collection."
Proof that
the maker is insolvent or pecuniarily
irresponsible will not excuse the neglect
to proceed
at law for its collection:
Bosman v. Akeley, 39 Mich., 710.
The liability of a party who guaran
tees the collection of
note is estab
lished when the creditor sues the maker
is
in Justice's court and an execution
returned unsatisﬁed; a suit in a court
of record is not necessary: Thomas v.
Mich., 51, 5-1.
Dodge,
In an action
upon the guaranty of collection of the
person,
note
of
a
third
is
show,
incumbent on the plaintiﬂ
to
before he can recover, his inability, after
diligence, to collect the note
reasonable
of the maker,
and
there are several
makers of the note. this condition must
l;c made out as to each and all of them.
Proof of a prosecution seasonably com
against all of the principal
menced
debtors, and diligently and in good faith
carried on against all to final judgments
and execution
without avail, is suiti
cient to authorize the creditor to de
mand payment
of the guarantor of coi
lection: Aldrich v. Chubb, 35 Mich., 350.
But where one guarantees the collection

741

it

8

a

it

note,

if

&

§

a

it

8

the note and guaranty on the guarantor's
credit, and that party may sue on it:
Nevins v. Bank, etc., 10 Mich., 547;
Mich., 51; Comstock
Thomas v. Dodge,
v. Howd, 15 Mich., 243.
But such guar
anties are now made negotiable by
See, next note.
statute:
Nor is
necessary
when a party selling‘
note
it, that the guaranty should
guarantees
Huntington v. Welling
be in writing:
ton, 12 Mich., 10.
Where an agent of
another for the sale of property, who
has agreed not to sell for credit, except
to those who are good and responsible,
and to take no paper except good, first
class collectable paper, and such as he
is willing to guarantee, takes paper he
knows to be worthless and turns it over
to his employer who is ignorant of its
character, he makes himself liable as
a guarantor of the paper, and
is not
entitled to have the paper returned to
him as a condition precedent to judg
against him on such guaranty:
ment
Clark v. Roberts, 26 Mich., 506.
4879; and see Waldron
37—C. L.,
v. Harring, 28 Mich., 493.
A guaranty
of collection indorsed by the payee of a
note passes the title thereto; Russell
Co. v. Klink, 53 Mich., 161; 18 N. W.,
627.
A guaranty of payment indorsed
by the payee on
note payable to his
order is negotiable under this statute;
guaranty of pay
4879.
Such
C. L.,
upon
ment indorsed
note by. one to
whose
order it is payable,
is both a
guaranty and an indorsement,
and the
note will thereafter pass by mere de
livery.
And the indorser may be joined
as
defendant
in a suit against the
maker: See, C. L.,
10055.
Guaranty
a
of collection.—When

-
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decided that

been

it,

In New York, it has
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guaranty of the
given at the time

a

a

though
payment of a note, indorsed on
promissory note, but “a
the note was made, was not of itself
for
the debt, default, or miscarriage
special promise to answer

of another

-

person.”-"B

“I

it

guarantee the pay
Where the guaranty was in the words,
ment of the within,” the court said: “The undertaking of
the defendant was not conditioned, like that of an indorser,
It was an absolute
nor was
upon any condition whateyer.
agreement that the note should be paid by the maker at ma
a

turity. When the maker failed to pay, the defendant’s con
complete right of
tract was broken, and the plaintiff had
It was no part of the agreement that the plaintiﬂ’
action.
should give notice of the non-payment, nor that he should sue

a

is

a

the maker, or use any diligence to get the money. With us,
proceedings against the maker are only necessary when there
is
The point was decided long ago
guaranty of collection.
—that
guaranty of payment, like the one in question,
not conditional, but an absolute undertaking that the maker

will pay the note when due.” “It

is

a

is

is

general rule that where
one guarantees the note of another, though on condition, his
liability
commensurate with that of his principal, and he
no more entitled to notice of the default than the holder.”3°

if

a

a

S11retyship.—Questions as to the liability of sureties
§713.
of notes and when they are discharged frequently occur, and
these subjects will now be noticed.
Mere delay of
holder of
note to call on the principal
the
debtor for payment will not discharge the surety.“ But
holder of

a

is

note, who
requested by the surety to proceed
without delay and collect the money of the principal, who is
then solvent, neglects to proceed against the principal, who
insolvent, the surety will be discharged."

by a. collateral
mortgage referred to in it, and at the
same time assigns the mortgage
with
the note, he is not liable on his guar
anty until resort has been had to the
mortgage as well as to the note, for the
collection of the moneys secured: Bar
man v. Carhart, 10 Mich., 338.
Denio, 484.
38—Hall v. Farmer,
N. Y., 227.
39-Brown v. Curtiss,
2

5

oi’ a note which is secured

228; Allen v. Rlghtmere, 20 John, 365;
Peck v. Barney, 13 Vermont, 93; Farm
Mich.,
er's, etc., Bank v. Kercheval,
504; Roberts v. Hawkins,
70 Mich.,
566, 38 N. W., 575.
Johns. Ch. R.,
40-King, v. Baldwin.
554: same ease, 15 John., 384.
41—Palne v. Packard. 13 John.. 174;
King v. Baldwin, 17 Ibid., 384; Rem
25 N. Y., 552.
sen v. Beekman,
The
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2
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If the creditor, by express agreement with the principal,
waives the terms of the contract, by enlargingthe time of per
formance, without the assent of the surety, the latter is dis
charged." “If the creditor, by agreement with the principal
debtor, without the surety’s consent, has disabled himself from
suing, when he would otherwise have been entitled to sue,
under the original contract, or has deprived the surety on his
paying the debt from having immediate recourse to his
principal, the contract is varied to his prejudice, and he is
But a promise to indulge the
consequently discharged.”*3
principal, unsupported by a sufficient consideration, would
not be

a

defense to the surety, although actually carried into

doctrine of the case of Paine v. Pack
ard, is overruled in this State.
It is
here
that a joint maker of a
held
promissory note who writes after his sig
nature to the note, the word “surety."
does not thereby
limit or change the
nature of his liability to the holder, nor
make it any more the duty of the latter
to proceed against the other maker at
his request, than as it he had signed as
a principal
maker without adding the
word surety.
And it is no defense to
such a note by such a signer that the
holder had neglected at his request to
against the other maker for
proceed
payment when he was solvent, and that
since such request he had become in
The proper course for such a
solvent.
signer is to pay the note according to
the terms of the note, and then proceed
himself against the principal as it is his
right to do.
Inkster v. First N. Bank
of Marshall, 30 Mich., 143. See, Roths
child v. Grix, 31 Mich., 150. A creditor's
neglect
his demand against
to enforce
his debtor at the request of the surety
of the latter, does not release the surety
in this state.
The discharge of a surety
by an extension
of time on his princi
pal's debt results from the contract for
and not merely from delay to
extension
collect the debt or from a promise to
forbear collection: Michigan State Ins.
Co. v. Soule, 51 Mich., 312; 16 N. W.,
662.

When one has purchased a note over
due, the collection of which has been
guaranteed
by a prior owner thereof,
refuses to receive the money when ot
tcred to him by the maker, and delays
the collection of the note,
until the

makers have tailed, such guarantor
be discharged.
Sears v. Van Dusen,
Mich., 351.

25

42—King v. Baldwin, 2 John. Ch.,
554; F. & M. Bank v. Kercheval, 2
Mich., 50-1; Porter v. Hodenpuyl, 9
Mich., 11.
But not when the holder of
the note extends the time to the prin
cipal debtor
without notice that the
other signer is only a surety: Gano v.
Heath, .36_Mich., 441.
See, Smith v.
Shelden,
35 Mich., 43.
2 John. Ch.
43——King
v. Baldwin,
554.
But a surety who, after time given
to pay the
promises
to the principal,
of the facts,
debt with full knowledge
is liable without any new consideration
I01: the ,promise.
The action in such
case is upon the original contract, and
not upon the new promise: Porter v.
Hodenpuyl, 9 Mich., 11. See People v.
Grant,
Mich., —-—; 100 N. W..
1006; (0ct., 1904), holding that accept
ing a note payable beyond the time when
an account is due releases a surety for
the payment of such account.
A surety only engages to make good
a deﬁciency; an arrangement between
his principal and the creditor, without
his privlty, whereby the principal is‘.not
to be sued by the creditor, is a sub
stantial alteration of the contract of
suretyship to the surety's prejudice;
Farnsworth
v. Coots,
46 Mich., 117;
.8 N. W., 705.
A creditor who knows
that his debtor is only a surety is bound
to take no steps which will change the
principal’s liability without the surety's
consent: Canadian Bk. v. Coumbe, 47
Mich., 358; 11 N. W., 196.
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The promise in such a.
by the creditor.“
,case
would not preclude the holder of the note from suing the
principal debtor, if he should be required so to do by the

execution

surety.

'

A surety will

_

if

the holder of the note sur
render a collateral security for the debt. “It is a well settled
principle of equity, that a creditor who has the personal con
be discharged

tract of his debtor, with a surety, and has also, or takes after
wards, property from the principal as a pledge or security for
his debt, is to hold the property fairly and impartially for the
beneﬁt of the surety, as well as himself; and if he parts with it
without the knowledge o'r against the will of the surety, he
shall lose his claim against the surety to the amount of the
property

so surrendered.”*5
The neglect of the creditor to record a bill of sale of a
vessel given l1lIlL as security by the principal, in consequence
of which she was taken possession of by a subsequent pur

chaser, was held to have discharged the surety to the full
extent of her value.“
A withdrawal by the creditor of an
execution levied on the goods of the principal, under a judg
ment obtained on a warrant of attorney given by the latter,

would discharge the surety, whether he knew of the existence
of the warrant and judgment or not." But it seems that a
direction to the sheriff not to proceed with an execution be
fore actual levy, will not operate as a discharge of the surety,
even when it has resulted in the loss of all means of collect
ing the debt from the principal.“
The mere delay of a.
creditor in enforcing the collection of a bond and judgment,
which had been transferred to him as collateral security for
a debt, was held to discharge the estate of the debtor, for all
that the creditor might have received, but for his wilful de
i

fault.“

4-i—Pi-esident, ete., v. French,
21
Plck., 486.
And it is said that a cred
itor may extend the time tor his debtor
in, without
pay
to
discharging
the
surety. it he, by the same agreement,
expressly reserves
his remedy against
them, and the right to sue tor the debt
at any time, notwithstanding the exten
sion: Bailey v. Gould, Walker's Mich.,
Ch. 478, 482.
45-———Baker v.
‘

Briggs,

8

Plck.,

122;

and see, Ives v.
12 Mich., 361.

46—Walton

Bank

v.

Lansingburg,

of

Johnson,

2

Simmons,

457.

47—Mayhew v. Crickett, 2 Swsnston,
193; Farmers‘ Bank of Canton v. Ray
nolds,

13 Ohio,

48—Ibid.,

84.

Lenox v. Prout, 3 Wheaten,

520.
49—_V\'illlz1ms v. Price.
v. Lyell, 5

581: Nexsen
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A declaration, by the holder of

a promisory note, that he
for
will look solely to the principal
payment, in consequence
of which the surety omits to obtain security for his indemni
ﬁcation, is a defense to an action on the note against him.“
It is a good defense to an action of debt on a judgment
against the survivor of two judgment debtors, to show that the
the other debtor, in the original ob
defendant was surety for
i
ligation on which the judgment was obtained; and that he
gave up a security which he held for the debt on being told by
the plaintiff that the judgment was paid. Such a defense is
good even where there was no actual fraud or intention to de
ceive on the part of the creditor.“
USE OF THE COMMON COUNTS IN ASSUMPSIT—IN GENERAL.

Though there is no special eount.—The common
§714.
counts in assumpsit are frequently suﬂicient without any spe
cial count; and even where the declaration contains a special
count, it is often advisable to insert one or more of the com
mon counts. The plaintiff is at liberty to insert in his declara
think advisable, so as to be
prepared for any complexion which the case may assume on
the trial. Though, as a general rule, when there is an express
contract, the plaintiff cannot resort to an implied one, yet he
tion

as many counts as he shall

may, in many cases, recover on the common count, though
there was a special agreement."
Thus where a contract has
been fully performed by plaintiff and all that remains to be
done is the payment of money by defendant it may be re
The breach
covered under the appropriate common count.“
v. Brooks, 21 Pick., 195.
51—Carpenter v. King, 9 Metc., 511.
52—But so long as an express con
tract remains in force, none can be im
plied covering the same subject
mat
ter:
Hunt v. Sackett,
31 Mich., 19.
An action on the common counts will not
lie where proof ot a contract and the
breach of it is necessary to a recovery;
Phippen v. Morehouse,
50 Mich., 537;
15 N. W., 895; Tate v. Torcoutt, 100
Mich., 308; 58 N. W., 993._
But where n special contract has been
of the parties, a
modiﬁed by agreement
recovery may be bad under the common
counts for whatever has been done under
50——Harris

the contract as modiﬁed:
der, 33 Mich., 566.

Moon

v. Har

Bush
and
v.
labor).
53-—(Work
Brooks, 70 Mich., 446; 38 N. W., 562;
Thomas v. Cauikett, 57 Mich., 392; 24
N. W., 154: Strome v. Lyon, 110 Mich.,
680; 68 N. \V., 893; Nicol v. Fitch,
115 Mich., 15; 72 N. W., 988: (Money
had and received), Phippen v. Moore
house, 50 Mich.,_ 537; 15 N. W., 895;
White v. Taylor, 113 Mich., 543; 71 N.
sold),
W., 871:
McGraw v.
(Goods
Sturgeon, 29 Mich., -126; Richards v.
Burroughs, 62 Mich., 117; 28 N. W.,
755; Flint & P. M. Ry. Co. v. Donovan,
108 Mich., S0; 65 N. W., 583; Burt v.
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of an express contract cannot be shown as a basis of recovery
under the common counts.“ The common counts will not sus
tain an action to recover damages for the breach of an execu
Again, where plaintiff has failed to perform
tory contract.“-"
his contract fully, or in the manner provided, yet has furnished
something, or done something, of value to the defendant,
assumpsit
which the defendant has accepted, an implied
arises to make reasonable compensation therefor, which may
common count.“
be enforced under the appropriate
In framing a declaration, the plaintiff will insert one or
more of these counts, as the nature of his demand may re

quire.“
IYSE OF

THE COMMON COUNTS IN

CASE

OF

GOODS BARGAINED

AND

SOLD.

What circumstances justify their use.—This count
§715.
can be adopted only in cases where the. property in the goods
wholly vests in the defendant, so that he may maintain trover
for them against any person but the plaintiff, and against
the plaintiff were it not for his lien upon them for the price."

It

can only be maintained

where the property

125 Mich., 328; 84 N. W., 317;
insurance loss), Granger
(An adjusted
v. Manchester Fire A. Assn., 119 Mich.,
177; 77 N. W., 693.
5-i—Flint & P. M. Ry. Co. v. Dono
van, 108 Mich., 80; 65 N. W., 583;
Loranger v. Davidson, 110 Mich., 605;
68 N. W., 426; Bullock v. Neberroth.
121 Mich., 293: 80 N. W., 39.
55-Wigent v. Marrs, 130 Mich., 609;
90 N. “K, 423.
5G—Allen v. Mt-Kibben, 5 Mich., 449:
Wildey v. Paw Paw S. D., 25 Mich.,
419; Wilson v. Wager, 26 Mich., 452;
Howell v. Medler, 41 Mich., G41: 2 N.
W., 911: Gage v. Meyers,
59 Mich.,
300; 26 N. W., 522.
57—A declaration in assumpsit, on
the common counts, which alter stating
the several causes of action, omits to
allege an express promise to pay, is bad
special demurrer;
but is cured
on
by judgment: Hoard v. Little, 7 Mich.,
468.
A demurrer to an entire declara
tion containing the common counts prop
erly pleaded,
oi’ defects
in
because
Greene,

in the goods

special counts, will not be sustained:
Weston v. County of Luce. 102 Mich.,
528; 61 N. W., 15.
The common
counts are as applicable in case oi.’ writ
ten as of oral contracts:
Record Pub.
Co. v. Merwin, 115 Mich., 10; T2 N. W.,
998.

Stipulated damages for the breach of
contract, cannot be recovered
common
counts: Butterﬂeld
v. Sellgman, 17 Mich., 95.
58—1 Art-hibold‘s N. P., 159;
1
Chitty’s PL, 10 Am. ed., 347. This is a
proper action to recover the price oi’
goods and chattels sold by plaintiﬂ to
defendant by a valid bargain which vests
the title of the goods in the defendant,
and
which goods, etc., the defendant
refuses to take; or which the plaintiﬂ
has a right to retain until paid for.
It
does not lie where the goods, etc., have
been delivered to the purchaser; in that
case the action should be for goods sold
and delivered: Ib1‘.d.,' Chitty’s Pl., 347:
1 Cow. 'l‘reat.,
2 ed.. 98.
See, ante, §
an express
under the

688 et seq.
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has passed from the plaintiif to the defendant.” Unless the
property has passed, the plaintiﬂ' must bring an action upon
the agreement to purchase, for not accepting the goods and
paying for them. The contract must be for a speciﬁc article
or articles, a speciﬁc price must be agreed upon, and every
thing must be done, such as weighing and measuring, or the
like, which is necessary to the speciﬁc appropriation of the
It must also appear that the de
goods to the defendant.”
The property must be
fendant assented to take the articles.

“There cannot be
changed to make the action maintainable.
any sale unless there is an assent by the defendant to take
must be complete, ready for
delivery, when the assent is given.”“2
By the common law, when the terms of sale are agreed on,
and the bargain is struck, and everything that the seller has
to do with the goods is complete, the contract of sale becomes
absolute as between the parties, without actual payment or dc

the.articles.””1

“The articles

livery, and the property and the risk of accident to the goods
He is entitled to the goods on payment or
When the price is ﬁfty dollars or up
tender of the price.“-'*
wards, the statute governs and the contract is not binding,
unless the purchaser shall accept and receive part of the goods
sold, or shall give something in earnest to bind the bargain,
or in part payment, or unless some note or memorandum in
writing of the bargain be made signed by the party to be
charged or some one by him lawfully authorized.“ The pro
rests in the buyer.

v. Pybus, 10 Bing., 512;
59—Eiiiott
v. Sutter, 37 Mich., 526.
Swift, 5 B. & C.,
v.
60——Simmons
S57; Downer v. Thompson, 2 Hill, 137;
Lingham v. Eggieston, 27 Mivh.. 324:
Ins. Co., 68
Foster v. Lurnbern1an's
Mich., 188; 36 N. W., 171; Wagar v.
Farrin, 71 Mich., 370: 38 N. W.. 865.
Though something still remains to be
done in order to ascertain the price to
be paid, still this is but presumptive evi
dence that title has not passed: the
parties may have agreed that notwith
standing the price has not actually been
iixed,
yet nevertheless the title shall
pass, and such agreement
is valid.
It
is a question oi interest to be determined
from ail the surrounding circumstances:
Byles v. Collier, 54 Mlch., 1; 19 N. W.,
Scotten

See, on the proposition that the
565.
oi whether title has passed is
question
it
one of whether the parties intended
should,
from
their
to be ascertained

contract, the situation oi the thing sold
and the circumstances surrounding the
sales: Lingham v. Eggleston, 27 Mich.,
324; Bonn v. Haire. 40 Mich., 404;
Brewer v. Michigan Salt Assn., 47 Mich.,
526; 11 N. W., 370; Whitcomb v. Whit
ney, 24 Mich., 486.
v. Bell, 8 B. & C., 277.
61-—-Atkinson
62»-Hague v. Porter, 3 Hill, 141.
63—1 Cow. Treat, 2 ed., 101; Davis
v. Ransom, 4 Mich., 241; Conway v.
Bush, 4 Barb., 564; Kling v. Fries, 33
Mich., 275; Bonn v. Haire, 40 Mich.,
404.
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visions of this statute require, when ﬁfty dollars or more are
involved, that before the oral contract can be shown, tliere
shall be given some evidence of contract relations which is
not found in spoken words. This preliminary evidence is the
key which unlocks the door of the court to evidence of the
parol contract. It may consist of an acceptance and receipt of
goods, of a part payment for goods, of something given in ear
nest, or of a note or memorandum signed as stated above. Nei
ther this note or memorandum nor any of the other things is
the contract; they are but evidences of contract relations.
The
contract is in the spoken words. Delivery and acceptance of
part of the goods takes the contract out of the operation of the
statute.“
Under the rule in England the earnest is some
thing outside the contract while part payment was, as the
term indicates, a payment of a part of the consideration. This
distinction seems not to be imiformly regarded in this coun
try. As a practical question it is of little importance as to
what may be the correct view for the earnest of the old law
is practically obsolete with us. The language of the statute
however retains the term and it seems to be regarded as having
a diiferent meaning from the term part-payment.“ The part
payment may consist in money, property or the discharge in
whole or in part of an existing debt, if the parties have so
agreed. An agreement to discharge without actually discharg
ing the indebtedness is not suiﬁcient." The memorandum must
contain all the terms of the contract."
65—Gartield v. Paris, 96 U. S., 557;
Alderton v. Buchoz, 3 Mich., 322', Rich
ards v. Burroughs, 62 Mich., 117; 28
N. W., 755.
Constructive delivery will
be suﬂicient, as where the property is
ponderous
and the purchaser exercises
acts oi ownership over it: Alderton v.
Buchoz, 3 Mir-h., 322.
Reception by a
carrier to transport to the vendee will
not in the absence oi an understanding
that he may accept for the vendee,
within the re
amount
to acceptance
quirement ot the statute: Rindskopp v.
DeRuyter, 39 Mich., 1; Grimes v. Van

Vechten, 20 Mich., 410: Webber v.
Howe, 36 Mich., 150; Smith v. Brennan,
62 Mich., 349; 28 N. W., 892.
66—See,
Burhans v. Carey, 17 Mich.,
282.

67—Brabln v. Hyde, 32 N. Y., 519.
68—Gault v. Stormont. 51 Mich., 636:
17 N. W., 214; Banman v. Manlstee
S. & L. Co., 94 Mich., 365; 53 N. W.,
1113; Hall v. Soule, 11 Mich., 494:
VVebster v. Brown, 67 Mich., 331; 34
N. W., 676: Messmore v. Cunningham,
78 Mich., 623; 44 N. W., 145.
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When appr0priate.—The price of goods sold may
§716.
be recovered under this count, if they have been actually dc
livered, and the contract were to pay in money, and the time
of credit has expired.
This action may, in some cases, be
maintained, even although there was a special agreement be
tween the parties. Thus, where there wa's a special agreement
for goods to be delivered by the plaintiff, and for work to
be done by the plaintiif in relation to the goods, and after
delivery the defendant refused to suﬂ"er the plaintiff to do the
work, it was held that the plaintiff might abandon the agree
ment, and bring his action for goods sold and delivered.”
But if such goods are sold on a. credit, the vendor cannot, be
fore the credit has expired, maintain this action, even though
he can prove that the vendec induced him to sell the goods
by fraud. The vendor, in such a case, may disaﬁirm the con

tract

a.nd

sue

in trover,

unless the goods have passed into

count tor
69-—-For form of common
goods sold and delivered, see, Weston
Upon the
v. McDowell, 20 Mich., 353.
general
question
of the sale of goods,
wares and merchandise, see, ante, § 688
ct seq.

70—Llnningdale
10
v. Livinytone,
J0hns., 36.
Where a contract for the sale and de
livery of goods has been tuily carried
out by the seller, and the property in
the goods has passed and nothing re
mains but the duty of the buyer to make
payment ot the price in money, the
amount may be recovered under the com
mon count, or on a special count on the
The general count may also
contract.
be used where the contract has not been
so performed,
it the vendee has actually
and appropriated the goods or
received
any part of them: Beagle v. McKenzie,
26 Mich., 470; McGrnw v. Sturgeon, 29
Mich., 426.
As to plaintii'i"s damages
where the vendec has received a part of
the
the

goods sold and refuses
see, Wilson v.
balance,

to

receive

Wngar,

26

Mich., 452.
On a contract to sell and
deliver goods where the delivery is to
be cn notice from the purchaser. such

notice

wick

is essential to a recovery:

The

Chad

28 Mich., 349—as to
of damages,
see same
case.
vendor oi! goods delivered upon

v.
measure

Butter,

a contract which he has tailed to com
plete in full is still entitled to recover
under the common count for such part
of the goods as have been actually ac
cepted by the purchaser: but his recov

ery in such case is not based upon the
contract, but upon the beneﬁt which the
purchaser has received from the goods
delivered and accepted;
still he cannot
recover any more than the contract
price, nor more than the actual value of
the goods at the time and place of de
livery: Chapman v. Dease, 34 Mich.,
375.

In an

action on the common counts
oi a demand for goods
sold and delivered, the assignment
of the
account is admissible in evidence, as the
might obtain all needful in
defendant
formation of the nature of the demand
sued on by calling for a bill of par
ticulars—and ii’ an allegation of an as
signment were needcd it might be added
by amendment: Kelley v. Waters, 31
Mich., -104.
by
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the hands of a bona ﬁde purchaser}
But if the vendor bring
assumpsit, he aiﬁrms the contract?
S0, where goods were
sold upon these terms: seven and one-half per cent. discount,
bill at three months; ten per cent. discount, cash in fourteen
days; held, that the vendor could not sue for goods sold and

within the fourteen days, even if the sale had been
by fraud on the part of the vendee.“
One who has
been induced, by the fraudulent representations of another,
on dis
to enter into a contract, may aﬂirm or disaﬂirm
covery of the fraud, but he cannot do both, and he must
aﬂirm or disafﬁrm altogether; and,
the latter, must do so
delivered

if

it,

eﬂ'ected

fraud
discovered.
He cannot adopt that
for his own interest, and reject the residue.‘
A contract which, in the ﬁrst instance, was not sale, but
might become so upon the happening of particular event, may
upon the happening of that event be declared upon as such,
and the price be recovered in this action. Thus, plaintiff agreed
to let (or lend) the defendant
musical snuff-box, on an under
it,

a

a

a

is

is

as soon as the

part which

it

it

if

was damaged the defendant was to have
standing that
and £3 10s. was to be taken as its value.
The box was re
ceived by defendant, and damaged while in his possession.
Held, that the plaintiff was entitled to maintain this action,
and that
was not necessary to declare specially.“

is

if

If the goods are to be paid for, partly in money and partly
in goods, to be delivered, the vendor must declare specially.“
But
the goods have been delivered, and the breach com
plained of be the non-payment of the money only, this action
proper.’

is

a

is

it

When the whole credit has not expired,
necessary to de
clare specially; as where goods are to be paid for by
bill or
note at three months, or other time, the credit will not expire
not given) until the expiration of
(although the bill or note
three months, or other time, and imtil then the plaintiﬂ can
not declare in this form, but may at the expiration of the
C.,

1

Doug.
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&

3 &

R., 312;
C., 59.

3

1

1
& 8:

9

1

2—Gallowsy
Holmes,
v.
Mich., 330.
C. M.
3—Strutt v. Smith,
Ferguson v. Carrington,
B.

'

Mich., 508.
4-—Jewett v. Petit,
W., 545.
M.
5—Blnnchi v. Nash,
6—Talvert v. West, Holt, N. P., 179;
Barbe v. Parker,
H. BL, 287.
C., 420.
7—Sheldon v. Cox.
B.
W.,
8—Webb v. Fsirmainer,
M.
&

B

59.

4

v. Currington,

9

1—Ferguson

8:

time.“
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What plaintiﬂ‘ must pro-ve.—Unde1' the general issue,
§ 717.
the plaintiﬂ’ must prove the sale of the goods, the delivery,
and the value of them, or the price agreed to be paid for
them.

A

in all cases, from evidence of the de
livery of the goods to, andreception of them by, the vendee.
If there was a written contract, it must be produced, if the
plaintiff wishes to recover according to its terms; and must be,
in case it appears from the witness’ testimony that the con
tract was in writing.
_
A delivery to the defendant, or to some person authorized
by him to receive, must be proved.” A delivery to a carrier,
by order of the vendee, though he do not name‘ him, will be a
constructive delivery to the vendee, and be suﬁlcient.
But a
delivery to a carrier, without the consent of the vendee, either
express or implied, will not enure as a delivery to the latter.1°
Where the goods are in the hands of a wharﬁnger or ware
houseman, and a delivery order is given by the seller to the
buyer, and the goods are accordingly transferred to the buyer’s
name in the books of the wharﬁnger or warehouseman, yet if
anything still remains to be done towards the completion of
sale may be implied,

the contract, such as weighing, measuring, or the like, the de
livery is not complete, so as to vest the property in the buyer;
but after the goods have been weighed, etc., or if the quantity

in bulk so as not to require weighing, etc., then the
property in the goods will be vested in the buyer by the de
livery order and transfer."
be sold

If

a person send an order to a merchant

to send him a cer
tain quantity of goods on a certain credit, and the merchant
sends a smaller quantity, at a shorter credit, no agreement ex
ists between the parties, until the former assent to receive
them; and
473;

if

the goods be lost on the way, there is no implied

Swancott v. Westgarth, 4 Eash,
Where there is a sale oi goods on
credit. to be paid tor by bill or note,
which is not given, it is well settled
that, while the credit or period for which
the bill or note was to run is yet un
expired, the declaration must be special
for refusing to give the paper; yet after
the period tor which the note was to
run, the plalntlﬂ‘ may recover on the
75.

counts for the goods sold and
delivered: Gibbs v. Blanchard, 15 Mich.,
common
305.

9-2

Ssund. Pl. & Ev., 5 Am. ed., 94.
10—I-Iague v. Porter, 3 Iiill, 141; see,
Meredith v. Melgh, 2 Eli. & B., 364.
11——Swanwick
v. Sothern, 9 Ad.
&
Eli., 895; see, 2 Saund. Pl. & Ev., 97:
Downer v. Thompson, 2 lllll, 137.
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assumpsit to pay for them." So, if a merchant send a larger
quantity than was ordered.”
The delivery must be shown to have been at usual and con
venient hours; therefore, an offer to, deliver several tons of
oil at an unreasonable hour of the night, was held not to
satisfy a contract to deliver generally within a certain num

sum."

'

a

a

a

is

it,

ber of days."
Where there is an express contract, and the price of the
proof of the contract proves the price. If
goods is stated in
not mentioned in the contract, but
the price, however,
merely implied from the delivery of the goods to and accept
ance by the defendant, then the law implied that the parties
intended that
reasonable price should be paid for them; and
the plaintiff must call
witness, or witnesses, who know the
nature of such goods, and their value, and can swear that
certain price or
they believe them reasonably to be worth

a

a

the general issue, the defendant
§718. Defenses.—Under
may prove any matter which shows that the plaintiff never
had
cause of action, and also most matters in discharge of
the action."
He may show that the action was commenced
too soon, that the goods were sold at
certain credit, and that
the credit had not expired at the time the action was com
menced."~

The damages.—-In diminution of the damages, how
§719.
ever, the defendant, even in an action on an express contract
for
certain price, may prove that the goods are inferior in
quality to what he had contracted for, and the plaintiff can
then only recover on
quantum meruit."
And where the
defendant proved that
for
the price of which the
machine,
action was brought, was made by the plaintiﬁ under a con
a

a

a

ante:

157'

541.

East,

~'|
Q7!

17-—Galloway v. Holmes,
Doug.
Mich., 330.
But
is no defense to an
action for the price oi goods sold and
1

18—Cousins v. Paddeu,
C. M.
R..
But it has been held um
there
was a speciﬁc price agreed on. the de
iendant should give notice of his in
tended
defense: Bnsten v. Butter,
&

,

192-

P"‘“"

7

1-6—Se°»

N13‘

ii’

V

A"°m’°'d

B

15

§

(3., 395.

to show that plaintiﬂ
made
sale with intent to cheat and de
fraud some third person: Cool v. Snover.
38 Mich., 562.

delivered

the

2

2

&

2

3

Johns., 634.
12—Bruce v. Pearson,
Hill, 137.
13—Downer v. Thompson,
1-i—Startup v. McDonald,
Man.

it

\

1

\

479.

0

—

\
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tract that if it did not work, nothing should be paid for it;
and that in fact it could not be made to work, and was
wholly useless to him; this was holden to be a good defense
to the action, altogether, although the engine had not been
returned; and it was holden that the plaintiff was not entitled
to damages upon a quantum meruit, without showing some
implied contract resulting from the defendant’s conduct or
dealing with the goods." So, where cinq foin seed was sold,
warranted to be new growing seed, and in an action for the
price the defendant proved that he had sown part, and sold
the remainder; and that the whole proved unproductive, and
not worth anything, and that those to whom he sold it refused
to pay for it; the court held this to» be a good defense to the
action altogether, although it appeared that the defendant, be
fore he sowed or sold the seed, was told by a third person
that it was not good new growing seed, and did not answer
the warranty, and the defendant did not inform the plaintiﬂ
or oﬁer to return the said seed.”
war
So, in all actions for goods sold and delivered with
ranty, as well as for goods agreed to be supplied according
contract,
to
competent for the defendant to show how
much less the subject of the contract was worth by reason of
is

a

it

a

it,

of

breach of the contract
The question whether

a

a

a

by the plaintiif.
party, who has contracted to deliver
certain quantity of any article, can, where the whole has not
been delivered, maintain an action for the part delivered, has

decided both for and against maintaining the action, in
the state courts. In England, the cases are in favor of main
taining the action, although the contract has not been per
formed by a delivery of all the property which was contracted
The courts have held that the plaintiif can
to be delivered.

been

a

is

not bring an action until the whole quantity has been de
livered, or until the time for the delivery of the whole has
large
an entire contract to deliver
arrived.” When there

21——Waddlngton

P. N. R., 61.
v. Lattlmore,

B.

C.,

259.

48
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v.

Oliver,

Bos.

&

W.,

2

M.

&

Lamb,

&

20-——Poulton

v.

9

19-—-Grundsel
352.

1

a

quantity of goods, within
speciﬁed time, and the seller de
livers part,‘ he cannot, before the expiration of that time, bring

§720
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an action to recover the price of that part delivered, because
the purchaser may, if the vendor fail to complete his con
But if he retain the part
tract, return the part delivered.
delivered, after the seller has failed in performing his con
tract, the latter inay recover the value of the goods which
he has so delivered.”
The supreme court of this state, in ac
cordance with these cases, held that although a contract for
the sale of goods be entire, and the seller deliver only a part
of the goods bargained for, yet if the vendee retain such part,
the vendor may recover the value of the part retained in an
action for goods sold and delivered.” In all such cases, the
declaration must be on the common counts, and not on the
The defendant may reduce the plaintiﬁ’s
special contract.
claim by showing any damages he may have sustained by the
plaintiﬂ"s failure to fulﬁll his contract, and thus substantial
may be done without subjecting
necessity of bringing a cross action.“
justice

§720.

Husband’s

the defendant

to the

liability for goods furnished to wife.—

Under this count,

a recovery is sometimes sought against a
husband or father, for goods furnished to a wife or child. The
liability of a husband for the contracts or acts of his wife, and

of a father for those of his child, except as governed by
statute, are determined upon the principles of agency. If the
circumstances are such as to fairly indicate that the husband
has authorized the wife to purchase goods on his account the
husband will be liable to pay therefor?“
The husband, by common law, was liable for the debts of
the wife contracted by her before marriage, and therefore
for goods sold and delivered to her before marriage; but this
is changed by statute.“ The liability of a husband for goods
supplied to his wife depends upon whether she is his agent
for the purpose of binding by contracts for goods supplied
to her, which is a question for the jury to determine upon the
facts of the case; and in determining that question, the ex
travagant

nature of her orders is a matter to be taken into

22—Oxendale v. Wetherel, 9 B. & C.,
386; Keegan v. Smith, 5 Ibid., 378.
23——Clark v. Moore, 3 Mich., 55; Wilson v. Wager, 26 Mich., 452.
24—Bowker v. Hoyt., 18 Pick., 555.

25—C. L., § 4487 makes parent and
child, being of suﬂk-ient
ability. each
liable for support of the other when that
other is unable to maintain himseli.
26—C. L., §§ 8690-8693.
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that she had no such authority?"
to a married woman, the
jury
to
leave
the
not simply whether
to
proper question
the goods were necessaries suitable to the station in life of
the party but whether upon the facts proved the wife had
authority, express or implied, to bind the husband by her
as showing

for goods supplied

is,

consideration,
In an action

contracts.”

a

is,

The general rule
that the wife cannot bind her husband
by her contract except as his agent. There are, however, cases
in which
jury may infer such agency. In the cases of orders

is
a

if,

is

if

is

if

given by the wife in those departments of her husband’s
household which she has under her control, the jury may infer
that the wife was the agent of her husband, till the contrary
appear.
So, for such articles as are necessary for the wife
such as clothes,
the order
given by the wife, and she
living with her husband and nothing appears to the contrary,
the order
the jury do right by inferring the agency; but
excessive in point of extent, or
when the husband has
small income, the wife give extravagant orders, these are cir
eumstances from which the jury would infer that there was no
v. Ironmonger,

13 M.

W.,

6

5

368.
Bing., 28,
28—Sea.ton
v. Benedict.
The wife is prima faric the agent
30.
of the husband in managing the affairs
of his household,
and in doing those
things necessary to the comfort of mar
ried and domestic life. as to hire serv
ants and to purchase those articles neces
sary for the use and convenience of the
family in accordance with the husband's
v.
means and station in life: Snyder
People, 26 Mich., 106, 109 :1 Parsons on
Cont.,
288; Pickering v. Pickering.
N. l-I., 124; Felker v. Emerson, 16 Vt.,

5

&

&

5

9

653.
P.,
C.
v. Butcher,
29-—Freestone
643, 647.
A wife is not permitted to
nor is a tradesman authorized
purchase,
to furnish articles to the wife, on the
credit of the husband, which are above
the means of the husband; .or his situa
tion in life.
If such articles are fur
nished
to her without his consent
or
he will not be liable to pay
knowledge,
B.
for them: Montague v. Benedict,
Bing., 28.
C., 631; Seaton v. Benedict,

A tradesman supplies goods to the wife
is guilty
at his peril when the husband
of no neglect of duty in the premises,
and when there can be no necessity for
her purchasing on his credit at ail.
And a husband
who suitably supplies
his wife with necessaries or with money
to purchase them, will not be held liabio
under a presumption of authority or of
an implied agency, for goods purchased
by her on his credit, without his knowi
edge or consent,
of one with whom he
previous dealings, although the
had
goods
be of the character of neces
saries.
In proving what is
reason
able expenditure for one's family, the
income and capacity of the husband
to
earn and produce is as important a sub
ject of inquiry as the amount cf p"nj>
erty possessed.
In determining wh:
are necessaries
for the wife, evid:-ii.-e
of the style of living and expenditur\
of the circle in which he introduces h~r
and where he experts
her to ﬁnd hr?
associates,
is pertinent:
Clark \'. Cox.
32 Mich., 204. Necessarles, besides board
and lodging, are such articles as com

755

a

27—Lane

&

agency.”
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The objection that credit was given to the wife alone means
of her husband’s lia
that it was given to her to the
exchlsion
biiity, and the circumstance that-the goods were booked to her
alone, but in her marriage name as the dcfendant’s wife, is
not sufficient to show this; on the contrary, the fact that she
was known by the plaintiff to be a married woman and sup
posed to be the defendant ’s wife, is rather prima facie evi
dence

that credit was given to her husband?"

It

is clear that a husband is obliged to maintain his wife, and
may by law be compelled to ﬁnd her necessaries, as meat,
drink, clothes, physio, etc., suitable to the husband’s degree,
estate or circumstances.31
port

with the wife's situation in life
are
her husband's fortune,
and
usually worn or possessed by persons in
similar conditions of life: 2 Bright on
The law is, that
Husband and Wife, 7.
is bound
to provide his
the husband
wife with necessaries suitable to her sit
uation and condition in life; and if she
contracts debts due for them during co
habitation, he is obliged to pay those
debts, but for anything beyond
neces
He is
saries he is not chargeable.
ordinary
for
bound by her contracts
on
from a presumed
assent
purchases
his part.
But if his dissent be pre
viously made known, the presumption of
He may still be
his assent is rebutted.
liable, though the seller would be obliged
of the
to show, at least, the necessity
purchases for her comfort: 2 Kent's
Com., 9 ed., 146: Ogden v. Prentice. 33
Barb., 164.
And that the husband neg
lected or refused to furnish them: Keller
v. Phillips. 40 Barb., 390; Theriott v.
Hagioli, 9 Bosw., 578.
I?.0—Jewsburg v. Newbold,
40 Eng.
Law & Eq.. 518.
If the wife has a
separate
estate
or income,
and
the
tradesman furnished goods to her on her
credit, he cannot subsequently
separate
charge
with the articles
the husband
and
the price of him, even
recover
though they may be necessaries, and the
wife be living with her husband: Bent
ly v. Griﬁln, 5 'l‘aunt., 356; Stammers v.
Maromb. 2 Wend., 45-l: Leggat, v. Reed,
2 (‘. & l’., 16; Tillman v. Shackleton, l5
A creditor for necessaries
lVll('ll.. 453.
furnished to the wife can only sue the

and

in her right, and can he in no
husband
better condition to complain of him than
she ls: Crittenden v. Schermerhorn, 39
Mich., 661.
A party who without au
thority from the husband loans money
to the wife, knowing it to be for her
private use, and concealing the fact at
her request from her husband, cannot
recover the money of him. A wife can
borrow money
on
her husband's
not
credit or secretly on his account with an
understanding that the transaction shall
be concealed
from him:
Franklin v.
Foster, 2 Mich., 75. And where a wife
carries on a boarding house of which
she

has

the

sole

management,

and

ex

clusively on her own account, although
with the knowledge and assent of her
husband,
it seems that she alone and
not her husband is liable for supplies
purchased by her on credit for the use
of her house, the purchases being on
her credit:
Tillman v. Schackieton, 15
Mich., 447.
But where a woman pur
chasing in a store of one who knows that
she is a married woman and living with
goods
her husband,
suitable for the
ordinary family use, does not affirma
tively claim to be buying upon her own
account,
the natural inference would be
that she was buying on her husband's
account,
and for the use of the family.
and in the absence of any express agree
ment shc would not thereby render her
self individually liable for them: Powers
V. Russell, 26 Mich.. 179.
31-—Iiowe v. North. 69 Mich., 272
37 N. \V., 213.
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Eﬁect of separation between husband and wife.-—
Adultery of the wife during cohabitation will not destroy the
presumption of the law of his assent to all contracts made by
the wife for necessaries,”
But if the husband turn away his
wife on account of her having committed adultery, he will
not be liable for necessaries furnished her.”
'
In all actions for necessaries furnished the wife in cases of
separation, the plaintiif must show affirmatively that the sep
aration took place in consequence of his misconduct. It is not
enough that it appear that there were quarrels and personal
conﬂicts between them, unless it be shown that the husband
was the oﬁending party.“
§721.

Eﬂect of d.iv0rce.—After a sentence of divorce ab
§722.
initio, the liability of a husband for the debts of his wife does
not continue.“ But a husband separated from his wife by
a divorce a mensa et thoro, for adultery on his part, with a
decree for alimony, is liable for necessaries supplied to his
wife, if he omit to pay the alimony, or maintenance under a
separation deed, etc.“
And when a wife dies, although living separate from her hus
band, he is bound to provide her with a funeral at a reasonable
expense; and if he does not do so, any person who voluntarily
employs an undertaker and pays him for performing such a
funeral, is entitled to recover the sum so expended from her
husband, in an action for money paid.“
In this connection it may be noticed that in relation to the
liability of the husband for the torts of the wife, it is now
provided by statute that “Executions issued upon judgments
rendered against husband and wife in any suit brought against
them to recover damages for any tort or Wrong committed by

4

46.

&

2

5

35—Anstey v. Manners, Gow., 10.
Blng.,
36—Hunt v. Deillaquiere,
P., N. R.,
550; Nurse v. Craig,
B.

148.

37—Sears v. Giddey, 41 Mich., 590;
N. W.. 917; Gallaway v. McPherson’s
Estate, 67 Mich., 546; 35 N. W., 114;
Ambrose v. Kerrison,
J. Scott, 776.

757

1

\/.

guilty 0! such misconduct as would jus
tify her in leaving: Randall v. Randall,
Schermer
37 Mich., 563; Crittenden
horn, 39 Mich., 661; Page v. Page, 51
Mich., 89; 16 N. W., 245; MeCutcheon

v. McGahay,11 Johns., 281; Blowers v.
Sturtevant, 4 Denio, 48; Hancock v.
Merrick, 10 Cush., 41.
Denio,
34—Blowers v. Sturtevant,

2

32—1 Selw. N. P., 230.
That is, it
he continues to cohabit with her.
33—Ibid., 278; Hardie v. Grant, 8 C.
Sands,
& P., 512; Manwairing
v.
1
Strange, 706; Harris v. Morris, 4 Esp,
41. A husband's obligation to support a
wife apart from him can only arise from
his turning her out oi’ his home, or being
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the wife, shall be levied on and satisﬁed from the property of
the wife only, nor shall the property of the husband be taken
in satisfaction of any such judgment or execution; nor shall

for the payment of any such judgment.”38
And
another section provides that “No husband who shall be joined
as defendant with his wife in any suit or action to recover
he be liable

damages,,for any tort or wrong committed by the wife, shall
be arrested or imprisoned upon any process issued in such
cause, or upon any execution or ﬁnal process issued upon any
judgment in any such cause, or on any process or proceed

ing founded

upon any such judgment.”1‘°

Cohabitation, though without ma.rriage—eﬁ‘ect of.
§723.
a man allows a woman to use his name, and pass for his
wife, he will be bound to pay for goods furnished to her, even

If

by a man who knew that the parties were not married.“
But although a man is conclusively liable for necessaries sup
plied to a woman while he is living with her as his wife, yet
where they have separated, he is not liable for necessaries
supplied to her on the ground that he has lived with her, and
represented her as his wife, if he can show that in point of fact
they were not married.“
Where a man who had for some years cohabited with a
woman who passed for his wife, went abroad, leaving her and
her family at his residence in the country, and died abroad,
it was held that the woman might have the same authority to

bind him by her contracts for necessaries as if she had been
hi Wife; but that his executor was not bound to pay for any
goods supplied to her after his death, but before notice of it
had been received.42'
§724.

child.-A

Liability of parent for goods furnished to infant
husband

is not bound to maintain

38—C. L., § 10352.
A husband is not
responsible for his wife's carelessness or
negligence,
unless she was acting under
his direction, or with his knowledge and
assent; Ricci v. Mueller, 41 Mich., 214;
2 N. W., 23.
And there is no occasion
for joining him in an action for her
tort.
Still such joinder can do no harm
and is not error.
Weber v. Weber, 47
Mich., 571; 11 N. W., 389; Burt v.
M\'Baln, 29 Mich., 262-3.

his wife's chil

39—C. L., § 10552.

29 Mich.,

Burt v. McBaln.

260.

40—Watson v. Trekeld, 2 Esp., 637;
Ryan v. Sams, 12 Q. B., 460.

41-Munro v. DeChemant, 4 Ca.mp.,
215; but see, Ryan v. Sams, 12 Ad. &
E., N. S., 460.
42—Blades v. Free, 9 Barn. & C..
167; Blades v. Free, 4 M. &- R., 282.
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dren by a former husband.“ Nor would the child be liable
on an express or implied promise, made during minority, to
pay for necessaries furnished by his stepfather.“ No promise
will be implied against the stepfather to pay for the services

of the stepchildﬁ-" While it is true that there are many au
thorities to the eifect that this infant child cannot, without
his authority, bind the father even for necessaries,“ still the
rule as generally enforced in this country does hold the father
responsible for “necessaries” furnished the child and which
the father has not, andi does not stand ready to furnish."
The moral‘ obligation which a. father is under to provide for
his child imposes on him no liability to pay the general debts
incurred by the child; and he is not so liable unless he has
given the child authority to incur them, or has contracted to
pay them.
\Vhere a minor leaves his father's house voluntarily, for the
purpose of making his fortune in the world, or to avoid
domestic discipline and restraint, thei father is under no ob
ligation to pay for his support.“
USE OF COMMON COUNTS IN ACTIONS
MATERIALS.

WORK, LABOR AND

FOR

In genera.l.—If a plaintiff, declaring on the common
§725.
count for work and labor, has also a demand for materials
furnished for the same for the defendant, a claim for such ma
terials should be made in the count.‘
43—'I‘ubb v. Harrison, 4 Term. R., 118;
Cooper v. Martin, 4 East., 76. See, Staal
v. Grand Rapids & I. Ry. Co., 57 Mich.,
240; 23 N. W., 795.
The statute, C.,
L. § 4487 extends only to relatives by
blood: Gay v. Baliou, 4 Wei1d., 403.
See, Clinton v. Lanning, 61 Mich., 359;
28 N. W., 125.
44—Sharp v. Cropsy, 11 Barb., 224.
45—Sword v. Keith, 31 Mich., 247.
See also, Thorp v. Batemsn, 37 Mich.,

47—'i‘yler v. Arnold, 47 Mich., 564;
See, also, Rumney v.
11 N. W., 387.
Keyes,
7 N. I-I., 571; Stanton v. Will
son, 3 Day 37; Pidgin v. Cram, 8 N. H.,
350; Swain v. Tyler, 26 Vt., 9: Thayer
White, 12 lVietc., 343; Edwards v.
Davis, 16 Johns.,
284; Wheeler v.
Brinckerhofi,
480; in re
13 Johns.,
Ryder, 11 Paige, 187; Poock v. Miller,

v.

1

Hilt.,

108.

48—Angell

68.

1—-Andre

46—Mortimer v. Wright, 6 M. & W.
482; Shelton v. Springelt, 20 Eng. L.
& E., 281; Gordon v. Potter, 17 Vt.,
350; Hunt v. Thompson, 3 Scam., 180;
Finch v. Finch, 22 Conn., 411. See, also,
10 Barb., 483;
1 Raymond v. Loyl,
Chiicott v. Trimble, 13 Barb., 502.

v

v. Mcbeilan, 16 Mass, 28.
Harden, 32 Mich., 324.

Where a party performs labor and serv
i('€S for another without his knowledge
or request, there is, oi’ course, no ex
press promise to pay therefor, and none
can be implied, and he cannot
recover
therefor, even though the other may be
by such
beneﬁted
services: Fitch v.
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for materials found‘, be not mentioned in the dec
“If you em
laration, the plaintiﬁ cannot recover for them.”
ploy a man to build a house on your lands, or to make a chattel
with your materials, the party who does the work has no
power to appropriate the product of his labor and your ma
terials to any other person; he bestowed his labor, at your
request, on your materials; he may maintain an action against
you for work and labor; but if you employ another to work
up his own materials in making a chattel, then he may ap
propriate the product of that labor and materials to any other
person. The right to maintain an action rests in him during
the progress of his work; but when the chattel has assumed
the character bargained for, and he has completed
the party
employed may maintain an action for goods sold and deliv
it,

a claim

special action on the
case for such refusal; but he cannot maintain an action for

or

(if the employee refuse it)

a

ered,

is

it

if

work and labor, because the labor was bestowed on his own
material and for himself, and not for the person who employed
him.”3
the work has been performed upon materials
But
still in the possession of the _workman,
not necessary

it,

a

that he should ﬁrst deliver them to his employer, before he
commences an action for the work and materials; but after
he has given his employer
full opportunity to inspect
and examine the work, he may sue for the amount of
and

it

still retain the thing on which the work has been performed,
until payment,‘ even although
be in fact the property of his
employer.“

in such

The obligation

to deliver

cases are, as to performance,

and to make payment

cotemporaneous.

is

is

it

is

When the claim
for fees, wages, or work and labor in a
particular profession or business, etc.,
usual to state the
nature of the work done, and the materials used, yet this
not

v.

Freeland,

M.

&

2—Heath

1

ance, and that the law would not imply
any agreement to pny him:
Lange v.
Kaiser, 34 Mich., 317.

W.,

760

C., 283:
B.
Mich., 294.
&

3—Atkinson v. Bell,
see, Hosmer v. Wilson,

7 B

543.

&

8

Bing.. 14.
4—Pianche v. Coiburn,
W., 183.
5—Hughes v. Tenny,
M.
5

1

Newberry,
Doug. Mich., 17; and see,
Denberg,
St. Jude's
Church v. Van
31 Mich., 287. And where plaintiff agreed
to manufacture certain articles for de
fendant out of materials belonging to de
fendant, and without any request from
plaintiff or undertanding
that he was
to be paid for his labor, assisted plaintiﬂ
in the manufacture, held, that defendant
could not cialm- payment for his assist

Ca.
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necessary, and the common count for work and labor, and ma
terials for the same is sufficient.“

a

it,

In case contract not fully performed.—When a per
§ 726.
son is hired to labor for a ﬁxed time, and leaves the service
before the end of
without reasonable excuse, and Without
the agreement of the other party, he loses his right to sue
“Where
upon the contract for the time he may have worked.
party fails to comply substantially with an agreement, un
is

it

is

it

well settled that he cannot
apportionable, the rule
sue upon the agreement, or recover upon
at all. And under
strict common law rules he was remediless. But the doctrine
less

has now grown up, based upon equitable principles, that where
anything has been done from which the other party has re

is

a

a

ceived substantial beneﬁt, and which he has appropriated,
recovery may be had, upon
quantum meruit, based upon
that beneﬁt. And the basis of this recovery
not the original

a

but

a

new implied agreement, deducible from the
delivery and acceptance of some valuable service or thing.”"
The employer cannot, by his misconduct, compel
laborer to
quit him before the expiration of the term of service, or dis
contract,

a

miss him without sufﬁcient cause, and then refuse to pay him.
A person prevented from performing labor contract by the

is

wrongful act of the employer may recover on the quantum
meruit what his services were reasonably worth so far as
If the
rendered, although in excess of the contract price.“
contract
terminated by the employer wrongfully, and the
contractor desires to recover for proﬁts he might have earned

Mumford,

Camp.,

37.

recover on his common count: Wyman
v. Crowley, 34 Mich., 84.
Suit on the
quantum meruét lies where the mode of

performing

an unapportionabie contract
is so changed that the contract price for

9

what has been done cannot be deter
mined: Boyce v. Martin, 46 Mich., 239;
N. W., 265.

Mich., 449;
7—Allen v. lVicKibben,
Eaton v. Gladweii, 121 Mich., 444; 80
N. W., 292.
8—Hemmlnger v. Western Assurance
Co., 95 Mich., 355; 54 N. W., 949;
Wlldey v. School District, 25 Mich., 419:
Howell v. Medler, 41 Mich., 641;
N.
W., 911.
See, also, Mooney
v. York
Iron Co., 82 Mich., 263; 46 N. W., 376;
Cadman v. Markle, 76 Mich., 448; 43
N. W., 315.
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2

v.

who has annexed the common
counts to a special count upon a con
may at the trial
tract of employment,
abandon
his special count and seek to

5

6—Clark

A plaintiff

3

if

on his contract he must declare specially on the contract. ‘But
he elect to bring his action for work and labor generally, he
cannot recover for proﬁts upon the executed part of the work.

'\
3 *1[OC3

AND LABOR.
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In such cases, the rule of damages is the actual value of what
has been done under the contract.”
Where the plaintiffs declared on a contract by which they
had engaged to transport a number of horses for the defend
9—Clark v. The Mayor, etc., 4 Comst.,
338. 343; see Kearney v. Doyle, 22
Mich., 294; McQueen
33
v. Gamble,
Mich., 344; Burrell v. New York &
In the case
8. S. S. Co., 14 Mich., 34.
of a contract for a certain amount of
labor, or for work for a speciﬁed
period, when the labor is to be performed
on the material or property, or in carry
ing on the business of the defendant,
or when the defendant has otherwise ac
cepted or appropriated the labor per
formed,
if the defendant prevent the
plaintiﬁ from performing the whole, or
discharge him from his
wrongfully
or order him to stop the
employment,
work, or refuse
pay
to
as he had
become due in the
agreed as payments
of the work, or disable him
progress
self from performing, or unqualiﬁedly re
fuse to perform his part of the contract,
the plaintiff may, without further per
formance,
elect to sue upon the contract
and recover damages for the breach, or
treat the contract as at an end, and sue
assumpsit for the work and
in general
And in such
labor actually performed.
cases he may, it would seem, under the
indcbitatus count, recover the
common
contract price, where the case is such
that the labor done can be measured or
apportioned by the contract rate; or
whether it can be so apportioned or not
he may under the quantum mcruit re
But
cover what it is reasonably worth.
having
in all such cases, the defendant
appropriated and received the beneﬁt of
the labor (or, what is equivalent, having
induced the plaintiff to expend his labor
for him, and, if properly performed ac
cording to his desire, the defendant be
ing estopped to deny the beneﬁt), a duty
is imposed upon the defendant to pay for
This duty the
the labor thus performed.
law enforces under the ﬁction of an im
plied contract, growing out of the recep
tion or appropriation of the plaintiff's
But where in such cases the
labor.
value of the work could not be appor
tioned or measured by the contract price,
the fair value of the work would neces
sarily constitute the true measure of

\
Sec,
damages:
46
Boyce
v. Martin,
Mich., 239; 9 N. W., 265.
Similar rules would apply to contracts
for furnishing
materials, and for the
sale and delivery of personal property,
when,
after part of the materials or
property has been received and appro
priated by and vested in the defendant,
he has prevented
the plaintiff from per
forming, or authorized him to treat the
contract as at an end, on any of the
grounds above mentioned.
But where the defendant has em
to perform
labor
ployed
the plaintiif
upon materials to be furnished by the
plaintiff; as, to construct and deliver
an engine to defendant at a stipulated
price for the engine when completed;
and before the completion and delivery
of the article the defendant refuses to
proceed with the contract, and notiﬁes
the plaintiff that he will not accept the
article, the plaintiff cannot recover for
his labor on the common count; in such
case the plaintiff's
labor and material
are all his own, and in no sense belong
to the defendant before delivery.
Here.
remedy
the plaintiff's
is to declare on
the special agreement,
and claim dam
ages for the breach of it, or for being
wrongfully prevented from performing it.
And he will be entitled to recover the
actual damages which he has suffered
by defendant's refusal to accept; or, in
consequence of being prevented from pro
cecding
with the contract; and these
damages may be more or less than the
value of the labor.
In such cases de
fcndant‘s refusal
authorizes
an
im
mediate
action by plaintiff on the con
tract; he is not required to complete the
work and tender the article to defen
So, a refusal
dant before suing.
to
make any payment,
which by the con
tract is to be made during the progress
of the work, has the same effect: Hos
mer v. Wilson, 7 Mich., 294.
But one
who by his contract is to receive pay
ments
in something else than
money,
cannot,
where he has broken his con
tract, sue upon the quantum meruit and
recover the value of the labor performed
'
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ants in

a canal boat to Albany for ﬁfty-ﬁve dollars; the horses
were so restive after being put on the boat that it was impos
sible to keep them on board, and they were taken oﬂt'.
The
justice charged that the plaintiffs having shown a readiness
and offer to perform the contract, were entitled to recover
the contract price.’ The court held the rule of damages to be
the loss or injury sustained by the party ready and willing to

perform, and not the price engaged to be paid on actual per
formance.
“Here we have a contract to sell labor and ser
vices. On the vendee declining them, the vendor sells them
to another, or converts them to his own use; in other words,
he goes about his business in another direction, which fetches
him the same or more, perhaps, than the agreed‘ price, which
has failed.

This

labor

to be idle

so, unless the vendor

is necessarily

of the

for the supposed length of time which
performance would have demanded. But that he had no right
to do. A mason is engaged to work for a month, and tenders
himself and offers to perform, but his hirer declines the service.
choose

The next day the mason is employed at equal wages elsewhere
for a month. Clearly his loss is but one day; and it is his duty
to seek other employment.
Idleness is in itself a breach of

But if he continue idle for the purpose of
charging another, he superadds a fraud, which the law would
rather punish than countenance.”1°
moral obligation.

USE

OF

THE COMMON COUNTS IN ACTIONS

FOR

MONEY

LENT.

it,

In genera1.—Where a person lends money to the de
§727.
or
to another on his account, and at his request, the
fendant,
law presumes an undertaking on his part to repay
and

11—Lamine v. Dorrell,
make

recover
mond
525.

457

763

lends

Lord Raym..

money

to be used

in wheat
a “corner"
cannot
by any legal measures: Ray

v. Leavitt, 46 Mich., 447;

12—Buli

v. Sibbs,

8

to

One who

9

1216.

it

under the contract, and thereby convert
into cash payment what, according to
his own agreement, is payable in some
thing else: the express contract is not
to be disregarded in such a case: Rob
erts v. Wilkinson, 34 Mich., 129.
10—Shannon v. Comstock, 21 Wend.,

2

a

assumpsit or debt will lie against him for the amount." Money
lent to the defendant himself may be recovered under this
count, though delivered to
third person at the defendant’s
request." But when the plaintiﬁf declared for money lent

N..W.,

Term. R., 328.
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request, the
by him to a third person at the defendant's
was
judgment
and
the
arrested;
bad,
declaration was held
for the word “lent” was a technical term, and implied a loan
to the third person, and he alone was the debtor." A declara
tion against the husband for money lent to his wife, at his re
quest, is good.“
In general, there must have been a loan of money to sup

port this count."

A

lender who has received goods as a security for the re
payment of a loan, may recover in this action, without prov
ing that he has returned or tendered the goods."

If

borrow money of his debtor, he will not be pre
vented from setting oif the debt due to himself, even though he
expressly promise to pay the sum lent to him by his debtor."
a creditor

USE OF COMMON COUNTS IN ACTION

FOR

MONEY

PAID.

is

it

it,

In genera1.—This action is maintainable in any case
§728.
in which the plaintiff has paid money to a third person at the
request, express or implied, of the defendant, with an under
and
standing, express or implied, to repay
not neces

of money.”

is

it

a

lia
sary that the defendant should have been relieved from
bility by the payment." Money advanced by one man for
another, without an express or implied authority, from the
latter, or his sanction after
advanced, will not render the
latter liable." In general, there must be an actual payment

If

is

a

is

22—Maxwell

v. Jameson,

8

Hackley,

B.

Johns,
&

&

W.,
18-—Brlttain v. Lloyd, 14 M.
And the omission of the words,
“to the use of," in the common count for
money paid to the use of the defendant,
is a mere clerical error which may be

v.

2

625.

21——Cumming
202.

A.,

51.

23—Cumming

v.

Hackley,

8

2

2

Stak., 73.
16—Lawton v. Newland,
Esp.,
17—Levhrnere v. Hawkins,

762.

5

8

228.

corrected on trial: Brown v. Mcﬂugh.
35 Mlch., 50.
Rensselaer v. Reid,
Cow., 587.
20—Power v. Butcher, 10 B.
C..
329; Cunning v. Hackley,
Johns., 202.
6:

5

3 2

2

Wills, 141.
13—Marrlot v. Lister,
W. I31. R.,
14—Stevenson v. Hardie,
\Vlls., 388.
827; Stephenson v. Hardy,
15—Ilarrington
Taunt.,
v. McMorris,

Johns.,

202.

764

24—Barclay
-

v. Gooch,

2

it

a

a

it

it

a

the plaintiff has given
bond for the debt of
the defendant,
not suﬁicient,” unless money has been
before the commencement of the suit." But giving
paid on
negotiable note may be equivalent to
payment of money,”
received in payment ;2* so payment of
as when
money

Esp., 571.

CH.
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debt as surety or endorser, by conveying land, which is re
ceived at the time of payment, will support the count for
money paid.“ When A, being in want of some goods, went to

it

it,

B, accompanied by C, and ordered them, C saying in A’s pres
ence that he would pay the money if A did not, it was held
that C thereby acquired no authority to pay the money on
the default of A, although the agreement was void by the
statute of frauds; and that having paid
he was entitled to
A,
authority
back
from
to
not being shown
the
pay
recover

have been countermanded.
It was precisely the.same as
had requested
to pay the money?“
So when
hus
in
band goes abroad and leaves his wife who dies
his absence,

A

a

C

if

to

a

it

a

a third person who voluntarily pays the expenses of her
flmeral may recover from the husband the money so paid,
as the law will imply
request.” So the common money
counts are sufficient in an action by the county to recover for
money paid out for maintenance of poor or insane persons, as
provided in Comp. Laws 1897, .§§ 1921 and 4494.23 Whenever
one person pays money to protect his own interests, yet which
was the duty of another to pay instead,
request to make
such payment will be implied.”

a

Payment by sureties.-A surety who pays the whole
§729.
sum for which he was jointly liable, may recover the whole
against the principal, or
proportionate part against his joint
surety.“ A surety may recover contributions from his co
sureties, according to the number of them, without reference
to the number of the principals!"
But he cannot sue his co
surety until he has paid, on account of the principal debt, a
sum greater than he would be obliged to when the entire lia
bility should be fairly apportioned among them/. The calcula

622.
&

M.

W.,

Mlch., 291; Crane v. Grossman, 27
Mlch., 443; Brown v. Mel-iugh, 35 Mlch.,
50.

765

2

30——Toussaint
v. Martinant,
Term
R., 105. Payment of money by a surety
for his principal,
raises an implied
promise to refund
on demand: Lce v.
Wisner,
86;
Mlch.,
38
Mitchell
v.
Chambers, 43 Mlch., 150;
N. W., 57.
31-Kemp v. Finden, 12 M.
W., 421.
5

&

&

1

H. Bla., 30.
28—-Superintendent of the Poor v.
Rabbitt, 99 Mlch., 60; 57 N. W., 1084.
29—Bates v. Lane, 62 Mlch., 132; 28
N. W., 753.
See Bay City Bank v.
Lindsay, 94 Mlch., 176; 54 N. W., 42;
P. M. Ry. Co., 32
Curtis v. Flint
v. Tucker,

it

511.
. 27—Jenkins

Cow.,

1

25—Ainslee v. Wilson,
26—Aiexander v. Vane,

7

if

is

made upon the aliquot share in reference to the num
tion
bcr of sureties, although one be insolvent; so
there be three

’

P‘

§ :30

ASSUMPSIT

mourn v

11.11)

.
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sureties for a debt of three hundred dollars, and one pay the
whole, he can recover only one hundred dollars from his co
When
surety, although the third be unable to contribute.-"2
there are several co-sureties, one of them _who has taken from
the principal a collateral security, will still be entitled to sue
'
his co-sureties on paying more than his proportion.”

Contribution in case of torts.—This action will not
lie for contribution or indemnity against a person jointly en
gaged with the plaintiff in doing an illegal act by which the
But this rule does not apply to a
plaintiff‘ is put to expense.“
case where the party seeking contribution or indemnity was
a tort feasor only by inference of law, but is conﬁned to cases
where it must be presumed that the party knew that he was
committing an unlawful act; or the act is obviously of an
A promise to indemnify against a tres
illegal character.
§730.

pass is valid, unless the promisor show. that the promisee knew
the act to be a trespass, or illegal."
USE

OF

COMMON

COUNTS

ACTIONS

l.\'

FOR

MONEY

HAD

AND

RECEIVED.

In genera.l.—When a defendant receives money
§ 731.
which belongs to the plaintiff, or which, in equity or justice, he
should not retain, and which ought to be paid to the plaintiff,
this action may be brought against him for the amoimt of it.“
32—lb1'd.,
C.,

and Brown v. Levy, 6 B. &

33—Done v. Wailey, 2 Exch. R., 198.
34—Merryweather v. Nixan, 8 Term
R., 186.
35—Stone v. Hooker, 9 Cow., 154 ; see,
Avery v. Halsey, 14 Pick., 174.
36—Stranton v. Rastail, 2 Term R.,
370; Blackwood v. Brown, 34 Mlch., 4.
When one man has in his hands money
which. according to the rules of equity
and

good

liminary agreement,

but upon the receipt
which he is bound to
pay to another: Spencer v. Towles, 18
Mlch., 11.
It is essentially an equit
able action, founded upon all the equit
able circumstances of the case between
the parties; and if it appear, from the
whole case, that the defendant has in his
which, according to the
money
hands
rules of equity and good conscience, be
longs or ought to be paid to the plaintiff,
he is entitled to recover: Moore v. Man
Thus, where an
dlebaum. 8 Mlch., 448.
agent to scll property purchased it of
principal,
concealing
important
his
facts, so that the transaction amounted
to a fraud upon the principal, and after
wards sold the property at a higher
price, it was held that the principal
might recover from him in this action
the difference
between the price paid by
of money

697.

conscience,

belongs

to

and

ought to be paid to another. an action
for money had and received is the proper
It is not nec
remedy for its recovery.
essary that there should bc any privity
parties or any express
the
between
promise to pay, for the law implies n
promise where justice imposes a duty;
Beardslee v. Horton, 3 Mlch., 563. 564.
This action does not depend on any pre
_

766
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In general, to sustain this action, it must appear that money
was received, and, therefore, evidence of a transfer of stock
A bill of exchange or
merely will not maintain this coimt.
negotiable note of a third person, given and received in satis
draft, will support this count.“ But, as between
the maker and payee, the giving of a note is not a payment
authorizing a recovery in this action on failure of considera
faction of

a

tion," unless given by

a surety and received as payment?"

It

must appear that it was received by the defendant on his own
account, and not as the agent or servant of another, by whom
he was employed to receive it; and that it was received for the
use of the plaintiff, or such facts must be proved as show that
the receipt by the defendant was in law a receipt to the use of
the

plaintiff."

'

There need be no privity of contract.“ Money paid by mis
take is recoverable under this count.“ A creditor receiving
from his debtor money known by him to be the property of a
third person is liable to such third person under this count,“

Money received from the plaintiff.-If a person give
§732.
money to another, to apply to a particular purpose for him,
the

agent

and

sold it: Ibid.
money
ceives

the price at which he
So, where_ an agent re
from
which he conceals
v. Weinberg, 18
I-Ielmbach

the principal:
Mich., 48.
So where a party receives
the plaintiffs money on a void contract,
to sell land to
as on an oral agreement

plaintiff, the plaintiff may recover back
the money:
Scott v. Bush, 29 Mich.,
"This action is peculiarly equit
523.
able in its nature and lies whenever
an express or implied trust to pay over
Catlin v.
money has been violated“:
Birchard. 13 Mich., 110; Collar v. Col
lar, 75 Mich., 414; 42 N. W., 847;
Tanner v. Page, 106 Mich., 156: 63 N.
W., 993.
had and re
. The count for money
clearly includes any dealings
ceived
whereby money due to the plaintiff came
into the hands of the defendant: Freeh
ling v. Ketchum, 39 Mich., 299.
An action for money had and received
will lie against an employer for moneys
retained by him out of the wages of
by
his workmen under an agreement

which he was to so retain and pay the
same to plaintiff in satisfaction of debts
owing by the workmen to plaintiff: Don
kersly v. Levy, 38 Mich., 54.
37—Rew v. Barber, 3 Cow., 272.
38—Van Ostrand v. Reed, 1 Wend.,
424.

39-—Cumming v. Hackley,

8

Johns.,

202.

-l0—Archbold's N. P., 2d ed.. 175;
Colea v. Wright, 4 'l‘aunt., 198; see the
cases, Nickodemus v. East Saginaw, 25
Mich., 456; Scott v. Bush, 26 Mich.,
418; Barnum v. Stone, 27 Mich., 335-6.
41—Walker v. Conant, 65 Mich., 198;
31 N. W., 786.
.
42—Lane v. Boom Co., 62 Mich., G3;
28 N. W., 786: McKay v. Coleman, 85
Mich., 60', 48 N. \V., 203; Kennedy v.
Murphy Iron Works, 91 Mich., 500; 61
N. W., 1120.
See further, Wheeler v.
Hatheway, 58 Mich., 77; 24 N. W.,
780; Walker v. Conant, 65 Mich., 198;
31 N. W., 786.
43-—Bearce
v. Fahrnow,
109 Mich.,
315: 67 N. W., 318.
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and the other neither apply it nor return
recover the amount from him in this actionl
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the owner may

a

it

if

Money received on p1a.intiﬂ"s account.—If an agent
§733.
receives money for his principal, the latter may recover the
an oﬁiccr levy money under an
amount in this action. As
over to
plaintiff or person enti
execution, and do not pay

it.“
An action for money had and received will not lie by

a

tled to

is

a

a

against

a

third person, in whose hands funds have
debtor, with directions to pay them over
been deposited by
to the creditor in extinguishment of
debt, unless there be an
agreement, either express or to be implied from the circum
stances of the case, by which the funds become the property
of the creditor, so that the debtor loses all control over them,
and
disabled from giving them another direction; imless the
money be deposited with the concurrence of the creditor, ex
pressed previous to its receipt by the agent.“
creditor

it,

'1‘,

it

’s

it

it, it

it

it

L,

a

T,

it

it,

a

Money received for property of the plaintiﬁi-If
§734.
person take the property of another, in any manner not amount
receive the money for
and do not
ing to felony, and sell
over to the owner, the latter may waive the trespass
pay
or tort, and bring this action, to recover the money derived
from the sale.“ Where
the owner of
certiﬁcate of deposit
in the bank of
to be endorsed
payable to order, caused
payable to W, and then transmitted
W,
to
by mail witho_ut
his knowledge or request, and
was stolen on the way, and
the name of W forged upon
came to the
after which
defendant
hands, who collected the money,
was held he was
liable to
in this action for the amount."

260.

768

5

5

370;
Denio,
48—Osborn v. Bell,
Fick.,
285.
One
Jones v. Hoar,
whose timber has been taken and sold
trespnsser may recover the pro
by
ceeds in an action on the common count
tor money had and received: Nelson v.
Kiibride, 113 Mich., 637; 71 N. W..
1089; see, ante,
683.
47—'l‘albot v. Bank of Rochester,

1

it

a

with authority to collect interest which
he does collect,
an action on the com
mon count tor money had and received
will lie to recover the amount so col
lected: Liesemer v. Burg, 106 Mich.,
Again where de
124: 63 N. W., 999.
fendant has money in his hands as the
result of the execution oi’
trust which
trust has been fully executed except the
paying ovcr oi the nioney,
may be

§

has possession
of the note
person belonging to plalntiﬂ,

.

defcndnni
of s third

recovered
under the count for money
had and received:
Tanner v. Page. 106
Mich., 155; 63 N. W., 993.
24 Wend.,
45—Seaman v. Vlfhitney,

a

2

44--Peabody v. Tarbell,
Cush., 226;
Blnckwood v. Brown, 34 Mich., 4. Where

C11.
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Money received by a. stakeholder-lost at gaming.
If the loser of money deposited with a stakeholder on an
unlawful wager claim his deposit before it has been actually
paid over to the winner, though it be after the wager has been
decided, the stakeholder is bound to return it to him; and if
he refuse to do so, the loser may maintain an action for money
§ 735.

had and received, against him, to recover it.“
And by statute it is provided that: “Any person that shall
lose any sum of money, or any goods or articles of value, by
playing or betting on cards, or by any other device in the

nature of such playing and betting, and shall pay or deliver
the same or any_part thereof to the winner, the person so pay
ing or delivering the same may sue for and recover such money
in an action for money had and received, to the use of the
plaintiff; and such goods or other articles of value in an
action of replevin, or the value thereof in an action of trover.
or in a special action on the case.”*°

Money received under a void a.uthority.—If a person
receives money under an authority which afterwards turns out
to be void, the party really entitled to the money may recover
it from him in this action. If an administrator or executor
receive money due to his intestate or testator, and it appears
§ 736.

v. Bank of Al
lbid., 287.
For other cases ii
lustrating the use of this count see,
Martin v. Sheridan, 46 Mich., 93; 8 N.
W., 722; Muicrone v. American Lum
ber- Co., 55 Mich., 622; 22 N. W., 67;
Blackwood v. Brown, 34 Mich., 4;
Davis v. Gerber, 69 Mich., 246; 37 N.
W., 281; Wood v. Kaufman, — Mich.,
——; 97 N. W., 47 (Nov., 1903); Morin
v. Robarge, 132 Mich., 837; 93 N. W.,
886 (Man, 1903).
48—VVhitewell v. Carter, 4 Mich., 329,
331: sec, Lewis v. Miner, 3 Denio, 103.
49—C. L., § 5929, see note to this sec
Plaintiff deposited his negotiable
tion.
promissory note for the amount of his
bet with a stakeholder, who afterwards
delivered it to the winner, the defend
ant, and he transferred it before due for
value to another party, and the loser
sued the winner for the amount of the
note in an at-tion for money had and

Hill. 295; Canal Bank
bany,

received,

trial

and

produced

as evidence
49

the

note

that he had

on the

held, that the plaintiffs posses
of the note was not sufﬂcient evi
dence alone that he had paid the note,
and that he could not recover
on that
Buckley v. Saxe, 10
evidence
alone:
Mich., 328. The furnishing of money to
another to use in betting on an election
is a gaming transaction and an action
for the winnings cannot be maintained:
iieiber v. Schantz, 109 Mich., 669; 67
N. W., 913.
This statute has no ap
plication to money lost in betting upon
elections and such money cannot be re
covered:
Lassen v. Karrer, 117 Mich.,
512; 76 N. W., 73. But it seems that
money lost in betting on any game of
may be so recovered.
Las
chance
For a deﬁni
sen v. Karrer, supra.
tion of "betting" see, Shaw v. Clark,
For a
49 Mich., 388; 13 N. W.. 786.
deﬁnition oi‘ “gaming" see, People v.
Weithotf, 51 Mich., 203; 16 N. W.,
442; People v. Weithoﬂ, 93 Mich., 634;
53 N. W., 784.

note:
sion

paid the
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that the supposed testator or intestate is still alive, the money
may be recovered back; because the executor or administrator
can have no authority whatever during the lifetime of the

a

it,
it

S0 if a judgment be reversed, after payment of it or of
party.-"°
may be recovered back in this action.“
the execution upon
And the action lies against the real parties plaintiffs, where
nominal plaintiﬂ'.°2
the suit was prosecuted in the name of

forged instrument.
Money paid by plaintiﬁ upon
If person discount bill or note, and turns out to be for
gery, he may recover the amount of the money he paid upon
in this action, against the person to whom he paid it." But
the man whose name
forged take up the bill or note, he
cannot recover the money back from the party ‘to whom he
that party being an innocent holder for valuable con
paid
the drawee of
forged bill accept it, and
sideration.
So,
he cannot recover back the sum from the person to
pay
bill be made payable at banker’s,
whom he paid it.“ So,
and he, imagining the acceptance to be the genuine signature of
a

it,

a

if

it,

a

if

it,

is

if it,

a

it a

a

a §

737.

he cannot recover back the money from
the customer, pay
‘the person to whom he paid it.“

it

Where a banking company paid notes, on which the name of
the president had been forged, and neglected for ﬁfteen days
was held that they had lost their remedy
to return them,

it

is

a

if

a

against the person from whom the notes had been received.“
The supreme court of the United States went beyond this, and
bank receive, as genuine, forged notes, purport
held that
ing to be its own, and pass them to the credit of
depositor
bound by the credit thus given, and
who acts in good faith,
a

man,
Money paid by plaintiff through mista.ke.—If
mistake, pay money which there was no ground to
v.

Burr, 1364;
Union Bank,
Goddard v. Merchants‘
Neal,

oi’ Commerce

v.

234;
Bank,
1ln'd., 147.
Taunt., 76.
55—Smltl1 v, Mercer,
56—Presldent, ete., v. Salem Bank,
17 Mass, 33.
57—United States Bank v. Bank of
Georgia, 10 Wheat, 340.

1

6

4

Comst.,

7

1

& &

3

5

G

;

Bank

3

54—Pri<-e

3

50—See, Allen v. Dundas,
Term i R.
125; Scott v. Bush, 29 Mich., 523.
51—Sturgis v. Allis, 10 Wend., 354
Cow., 297.
Clark v. Plnney,
52—Magee v. Kellogg, 2-i “Wend., 32
Taunt., 488
53-Jones v. Ryde,
M., 49
see, Fuller v. Smith, Ry.
C., 428
B.
Wilkinson v. Johnson,
see, Canal Bunk v. Bank of Albans,
Hill, 287, 292; Little v. Derby,
Mich.

3

738.

under

a

§

the notes are to be treated as cash.“

325.
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claim in conscience, and it be a mistake in fact, and not merely
of law; he may recover it in this form of action, from the per
son to whom he paid it.“ S0, money paid, with full means of
knowledge, but under a forgetfulness of facts at the time of
payment which implies absence of knowledge at that time,

But if a person, with a
may be recovered in this action.“
knowledge of all the facts, pay over money to another, he
cannot recover it back, because he paid it in ignorance of the

law, or a misconception

of

it.‘*°

_

Money paid by plaintiﬁ and failure of considera
§739.
tion.—When money is paid for a certain consideration, if the
consideration afterwards fail, the party who paid the money
may recover it back, in this action!" Thus, if money be paid
for a thing, and the thing contracted for be not afterwards
delivered, the money may be recovered back in this action;"’=
or if the title fail.“-3 So, money paid on account of services to
be performed, may be recovered back in this action, in case of
So, this action lies to recover back money
non-performance.“
paid on a contract which has been rescinded.“ -S0, to recover
back part of the consideration money paid on a contract for
the purchase, after the purchase money has been tendered, and
a deed demanded, so as to put the vendor in default.“
Where
one agrees to convey land on the payment of money, the vendee
must not only tender or pay the money, but he must demand a

69, 74.

60—Mewat v. Wright, 1 Wend., 360;
Champlin v. Laytin,
18 Wend., 407,
423; see, Cooke v. Nathan, 16 Barb.,
342.
in
The true ground of recovery,

case of money paid by mistake, is that
money was paid without considera

the

tion:
Little v. Derby, 7 Mich., 325.
61—Chiid v. Pierce, 37 Mich.. 155;
Wright v. Dickinson, 67 Mich., 580; 35
N. W., 164; Campau v. Shaw, 15 Mich.,
226.
3,01

62——2 Saund.
Pi. & Ev.
380; Nockels v. Crosby, 3 B.
Kempson v. Saunders, 4 Blng.,
ray v. Richards, 1 Wend., 58.

ed.,
mob
_._

58—Burr v. Veeder, 3 Wend., 412;
Walker v. Conant, 65 Mich., 194; 31
N. W., 786; Byrnes v. Martin, 67 Mich.,
399; 34 N. W., 688: Lane v. Pare
Marquette Boom Co., 62 Mich., 63; 28
N. W., 786; McKay
v. Coleman, 85
Mich., 60; 48 N. W., 203; Kennedy
v. Murphy Iron Works, 91 Mich., 500;
51 N. W., 1120.
But where one pays
money
after investigation on a claim
it
made in good faith cannot recover
back:
McArthur
v. Luce, 43 Mich.,
435; 5 N. W., 451; Wheeler v. Hath
eway, 58 Mich., 77; 24 N. W., 780.
59—-Kelly v. Soiari, 9 M. & W., 54;
Franklin Bank v. Raymond, 3 Wend.,

63—Fitzpatrick
Hoffman,
v.
Mich., 228; 62 N. W., 349.

814;
Mur
104

Board, 12 Johns.,
64-——Wi1eeler v.
363; Briggs v. Vanderbilt, 19 Barb.,
222; Garrison v. Akin, 2 1bid., 26.
65-—Raymond
v. Bearnard, 12 Johns.,
274; Davis v. Strobridge, 44 Mich., 157;
6 N. W., 205.
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conveyance, and after waiting a reasonabletime for it to be
made out, must present himself to receive it.“
But this action will not lie, if the plaintiff have received any
beneﬁt from the contract under which it was paid.“ The only
remedy is by an action upon the contract.
§740. Money obtained by misrepresentation or fra.ud.—If
money be obtained from a man by misrepresentation or fraud,
Where property was
he may recover it back in this action.”
sold at auction under a description which was untrue, and
calculated to entrap persons coming into the auction room, the
sale was held void, and that the purchaser might recover back

But the representation must be fraudulent as
well as incorrect to enable the plaintiff to recover." So, money
obtained by a fraudulent trick or artiﬁce may be recovered
back.”
his deposit."

Money paid by plaintiﬂ‘ under oompulsion.—If a man
be obliged to pay money wrongfully by compulsion, he may in
W'here a railway com
general recover it back in this action.‘
pany, bound by their act to charge for carriage along their
line to all persons alike, made an allowance to carriers of ten
per cent., for loading and unloading, except to . L., whom they
charged and obliged to pay the full amount, it was holden that
. L. might maintain this action against the company, to recover
§ 741.

J

J

as

a

a

is

he had defended

the action,

he would not have been compelled to pay the money.

72—l3llling

v. Ries,

9

v. Garrett,

1

71—Early

B.
C.

928.

M.,

26;

772

&

&

C.,

469.

a

1

8
&

P.,

C.

&

v. Musgrove.

8:

9

8

Mich.,
G9—Moore v. Mandiebaum.
433; Cornell v. Crane, 113 Mich., 460;
126
71 N. W., 878; Hicks v. Steel,
Mich., 408; 85 N. W., 1121: Ripley v.
Case, 78 Mich., 129; 43 N. W., 10972
Schmemann
v. Rotbtus, 46 Mich., 458;
N. W., 489.

70-Robinson

Abbotts v. Barry,
Brod.
B.. 369;
Archer v. Champneys,
Ibid., 289.
1—A Payment of money to a public
officer in compliance with a demand ac
companied
by
threat of immediate
enforcement is compulsory, and in no
sense a voluntary payment: and when
the claim is unlawful and made under
color oi’ oiﬂce, an action Hes for its re
covery: First National Bank ot Sturgls
v. Watkins. 21 Mich., 483; McKee v_
Campbell, 27 1\lirb.. 497.
2—Pai-ker v. G. W. R. Co.,
Man.
0., 253.
2

6

Cow., 13.
67—Fu1ler v. Hubbard,
68—1 Chltty's Pl., 10 Am. ed., 855.

The rule

7

pulsory payment, inasmuch

if

it

it

it,

from them the ten per cent. he was compelled to pay more
than carriers.’ But, if a man pay an illegal or unfounded
he cannot recover
demand, under a threat of being sued for
back in this form of action: for
voluntary, not
com

CH.
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of law, in such cases, is said to be, that if a party, with a full
knowledge of the facts, voluntarily pays a demand urgently
made on him, and attempted to be enforced by legal proceed
ings, he cannot recover back the money, as paid by compulsion,
unless there be fraud in the party enforcing the claim, and a
knowledge than the claim is unjust, and the case is not altered
by the fact that the party so paying protests that he is not
answerable, and gives notice that he shall bring an action to
recover the money back?
§ 742. _Money due on a contract fully performed by plain
tiﬂ'.—Where the plaintiff has fully performed a contract on
his part so that all that remains to be done is the payment of
money by the defendant it may be recovered under this count.‘

§743. Money paid under a moral obligation.-If a man
pays what the law would not have compelled him to pay, but
what in equity and good conscience he ought to pay, he cannot
recover it back.
So, where a man has paid a debt which
would otherwise have been barred by the statute of limitations;
or a debt contracted during his infancy which in justice he
ought to discharge, though the law would not have compelled
the payment, yet the money being paid, it will not oblige the
payee to refund it.5
USE OF THE COMMON COUNTS IN ACTIONS UPON ACCOUNTS STATED.

§744. In genera.l.—An' admission of a balance or acknowl
edgment made by one party to another, that a sum of money
is due to the latter, is sufficient prima facie evidence to entitle
the plaintiff to recover that sum on an account stated.“ But
3—Benson v. Munro, 7 Cush., 125.
For illustrative cases upon what
constitutes an involuntary payment such
Cong
as that it may be recovered see:
don v. Preston, 49 Mich., 204; 13 N. W.,
516; McCabe v. Shaver, 69 Mich., 25;
36 N. W., 800.
4—'l‘homas v. Cauikett, 57 Mich.,
392; 24 N. W., 154.
5—Rize v. Dickinson, 1 Term R.,
286; Munt v. Stokes, 4 Ib1'd.. 561.
6-Truman v. Hurst, 1 Term. R., 42.
open account
The conversion of an
is an opera
stated
into an account
tion by which the parties assent

a sum as the correct balance due from
White v. Camp
one to the other:
bell, 25 Mich., 468.
Evidence tend
parties met
ing to show
that the
up,
and
that a balance
and settled
was struck and agreed upon, is admis

131.

7
3

to?

In an
sible to prove an account stated.
action upon an account stated only, the
nature ot the original transaction out
of which the acknowledgment of indebt
edness grew. is immaterial:
Albrecht v.
Gies, 33 Mich., 389.
An account stated
need not cover all the dealings between
the parties. or dealing on both sides:
The
Graham v. Chubb, 39 Mich., 417.

§744
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an acknowledgment by the defendant after action brought of
money being due the plaintiff, where there is no evidence of a
debt or account between them having existed before the bring
ing of the action, is not evidence in support of this count.’ To
of a
support this count, there must be an acknowledgment
subsisting debt; therefore an admission by the defendant that
he had received a sum of money on account of the bankrupt,
after an act of bankruptcy, but not that it was a subsisting
debt, is not evidence to support this count.“ If the admission
be merely that the defendant is indebted to the plaintiff, or
indebted in some amount, without stating the sum particularly,
it will not be suﬂicient even to recover nominal damages.“ The
admission must be clear and unqualiﬁed."
“It is not necessary in support of an account stated to show
the nature of an original transaction or indebtedness or to
It is suﬁicient to
give the items constituting the account.
prove some existing antecedent debt or demand between the
Any admis
parties, respecting which a balance was struck.
sion of a balance or acknowledgment made by one party to
another that a sum of money is due to the latter is suﬂicient
prima faeic evidence to entitle the plaintiif to recover under
this count.’ ’"
of a debtor to object within a
time to monthly statements
reasonable
to an admis
rendered to him amounts
is cor
sion by him that the account
rectly stated:
Pabst Brewing Co. v.

fnilure

Lueders, 107 Mich., 41; 64 N. W., 872.
See Raub v. Nisbett, 118 Mich., 248;
76 N. W., 393.
An account stated need
Watkins v. Ford,
not be in-writing:
A
69 Mich., 357; 37 N. W., 300.
is not, in law, an account
statement
stated,
if neither party agrees to it:
Raymond v. Leavitt, 46 Mich., 447; 9
N. W., 525.
There must be a lawful
consideration to support an agreement
which will support an action as upon
Miner v. O’Harrow,
an account stated:
Matters
60 Mich., 91; 26 N. W., 843.
entering into an account stated may be
Stev
impeached for fraud or mistake:
ens v. Saginaw Supervisors, 62 Mich.,
579: 29 N. W., 492.
7—Allen v. Cook, 2 Dowl. P. C.. 544,

A

8—'l‘ucker v. Barron, 7 B. d C.. 623.
stated
declaration upon an account

may

be supported

whenever,

as the re
the par
ties, in respect
to debts on accounts,
a balance
has been struck;
and any
admission by one of a balance, or an

sult of an accounting between

acknowledgment that a sum of money
is due to the other, is suiiicient to
support such a count. And so an amount
found due by the award of arbiters may
be regarded
as evidence
of an account
stated: but a foreign judgment is not
admissible in evidence
under such a
count.
When there is no acknowledg
ment of a debt. nor any promise to pay
proven,
the count
is
not
sustained:
Gooding v. Hlngston, 20 Mich., 439.
9—Evans v. Verity, 1 R. & M., 239;
Kirton v. Wood, 1 M. Q Rob., 253.
10—Green v. Davis. 4 B. & C.. 235 I
Calvert v. Baker, 4 M. & W., 417.
11—Stevens v. Tuller, 4 Mich., 387.

546.
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As Lord Mansﬁeld says: “It is an agreement by both par
ties that all the articles are true.” It is not necessary, how
ever, that there should have existed mutual‘ accounts between
it may relate to a single debt or transaction.
the parties;
Neither does the nature of the original transaction, out of
which the acknowledgement of indebtedness grew, appear to

It may have been for the sale of land as in this
well as for the sale of other property, or for personal
services.
But the admission of indebtedness must be clear
and unqualiﬁed."
A promissory note, in an action by the payee against the
maker, is evidence on this count." But an admission by the
defendant in a conversation with a third person, not an agent,
that he was indebted to the plaintiff in a named sum, is not
evidence of’ an account stated.“ The subject matter of the
account must have been for money, and a debt." Proof of one
item is suﬁicient."
be material.

case, as

Defenses.—The defendant may show that there was
§745.
a great error or mistake in the accounts, or that the admission
was made under a misapprehension of the facts, for the account
stated is not conclusive evidence against him." He may deny
that any action was stated, or may deny the facts from which
the plaintiff wishes it implied; or he may prove additional facts
to'show that the case is one in which an action on account

will not lie." A settlement of accounts is prima facie
settlement of all aeciounts; whether so or not, is a question for
stated
the

jury."

USE

OF

COMMON

COUNTS IN ACTIONS

FOR

USE AND OCCUPATION.

Form of remedy.—“Every person in possession of
§746.
land, out of which any rent is due, whether it was originally
demised in fee, or for any other estate of freehold, or for any
term of years, shall be liable for the amount or proportion of
Primrose,

105,

116.

5

M.

W.,
17—-Thomas
v. Hawks,
M.
140; Stevens v. Saginaw Supervisors, 62
Mich., 579; 29 N. W., 492.
18-1 Archbold‘s Nisi Prius, 195.
Mich., 336.
19—Bourke v. James,
4

5

&

4

1

&

E.,
Ad.
14—Breekon v. Smith,
488; Calvert v. Baker,
W., 417.
M.
15—See, Whitehead v. Howard,
Moore.

v.

65.
8

360.

16—Highmore
S.,

775

&

&

5

12—Stevens v. Tuiler, 4 Mich., 387.
13—Clayton v. Gosling,
C.,
B.

8.»

rent due from the land in his possession, although it be only a

§747
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part of what was originally demised.”2° Covenant or debt
was, at common law, the only remedy for rent due on a lease
under seal, but by statute “Such rent may be recovered in
an action of debt or assumpsit, and the deed or demise or other
instrument in writing, if there be any showing the provisions
of the lease, may be used in evidence by either party to prove
“Nothing contained
the amount due from the defendant.”21
in the preceding sections shall deprive landlords of any legal
remedy for the recovery of their rents, whether secured to
them by their leases, or provided by laW.”22
action must be
§747. Must be founded in contract.—The
founded on contract, and cannot be supported unless there
And
be a contract, express or implied, between the pa.rtics.'-’3
in cases where the possession is adverse, assumpsit cannot be
supported,“ but the plaintiff must declare in trespass or eject
20—C. L., § 9254; see notes thereto.
21—C. L., § 9255; see notes thereto.
22——C. L., § 9256; Hogsett v. Ellis,
See Heyer
17 Mich., 367, and notes.
Use
man v. Kanter, 36 Mich., 316.
may be sued tor gen
and occupation
erally
specially
refer
or
without
ence to the form of the lease under
whlch they are enjoyed. In an action
counts
tor use and
upon the common
the tenant can, under the
occupation
general issue, set up a new agreement;
can, on giv
and by way oi’ recoupment
ing notice, show dainagcs to goods on
Conkling v. Tittle, 52
the premises:
Mich., 630: 18 N. W., 391.
23—Birch v. Viright, 1 Term R., 378.
upon a
The action must be founded
contract, express or implied, creating
the relation_oI landlord and tenant, and
imposing upon the defendant the obli
gation to pay tor the use oi’ the prem
Dwight v. Cutler, 3 Mich., 571,
ises:
Therefore, a tenant in common
572.
oi’ lands, cannot recover of his cotcnant
for the use and occupation oi’ the latter
of the lands claimed in common, in the
absence of any express promises
to pay
The right of each to occupy is one
rent.
of the legal incidents oi’ such a tenancy,
and it pervades the whole land, and one
by the failure of the
is not excluded
other to occupy, but whatever he occu
pies in such case he occupies
in his
own right and not as tenant of the

other cotenant:
Evert v. Beach, 31
Mich., 136. And the claim that the co
tenant occupying was holding adversely
it
to the other would not avail——since
he held adversely there could be no re
lation of landlord and tenant, and that
would equally preclude the recovery ot
rent:
Wilniarth v. Palmer, 34 Mich.,
347.
The substantial distinction be
tween an action on the lease and one for
use and occupation is, that in one the
declaration is special and in the other
it is general:
Dalton v. Landahn, 30
Mich., 349.
A speciﬁed yearly rental
be recovered
under a declara
cannot
money
the
tion contalning
common
counts but none for use and occupa
Heyerman v. Kanter. 36 Mich.,
tion:
316.
Use and occupation may be sued
for generally or specially without ret
ercnce to the form or the lease:
C0nk
lin'g v. Tuttle, 52 Mich., 630; 18 N. W.,
391.
2-l—"'l‘ew v. Jones, 13 M. & W., 12;
Croswell v. Crane, 7 Barb., 192; Hurd
v. Miller, 2 Hllt, 540.
The action can
not be maintained where the relation of
landlord and tenant did not exist dur
ing the occupancy,
or where the hold
ing has been adverse to the owner: Hog
sett v. Ellis, 17 Mich., 367; Dalton v.

Landahn, 30 Mich., 349; Marquette. H.
& O. Ry. Co. v. Harlow, 37 Mich., 554:
Lockwood v. Thunder Bay R. B. Co.,
42 Mich., 536; -i N. W., 292: Bates v.
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ment, as the court will not, in such case, imply a contract.“
A tenant at suiferance is chargeable for use and occupation
after notice to quit and demand of possession?“ A tenant at
will is bound to pay for use and occupation until his tenancy
is terminated

,

by notice.”

The notice to determine an estate at will or by sufferance,
must be a three months’ notice. If a lease provides for the
payment of rent at periods of less than three months a notice
will be sufficient which is equal to the interval between the
'

times of payment.23

Defendant’s occupa.tion.—Proof
of an actual occu
§748.
pation by the defendant is not essential; proof of the contract
or tenancy is sufficient, and the plaintiff need not prove that
the defendant, in fact, entered and occupied the premises; it is
Phlnney, 45 Mlch., 388; 8 N. W., 88;
see, Ward v. Warner, 8 Mlch., 508.
But
where the relation exists, and the oc
cupancy has been beneﬁcial to the de
fendant, the
pay

a

there

law implies

a

promise to

compensation,
reasonable
unless
be an express
contract or other

circumstances inconsistent with the no
tion of such promise, or with the duty
or obligation to pay:
Ibid., Hogsett v.
Ellis, 17 Mich., 351.
A tenant is not permitted to deny his
landlord's title: Lee v. Payne, 4 Mich.,
106.
But where the lessee is evicted by
one having a title paramount to that of
the landlord, so that his beneﬁcial en—
joyment of the premises is interfered
with, he will not thereafter be liable to
the landlord for rent:
Marsh v. But
terworth, 4 Mich., 575.
And where a
landlord, during the continuance of the
lease, without the consent of the tenant,
enters
though

upon

the

they may

demised
have

premises,

been vacated

al
by

tenant and the entry is followed by
continuous possession inconsistent with
the rights given to the tenant by the
the

lease,

such

possession

amounts

to

an

eviction, and precludes the recovery of
rent while it continues; and this is so
whether the entry be for condition brok-il
en or not.
If for condition broken, it
signiﬁes an intention to terminate the
lease entirely; while if the landlord re
gard the lease as still continuing, the
right to rent is suspended during his

occupancy:

Day v. Watson,

8

Mlch.,

555.

It is said that at common law a ten
ant at sufferance is not liable for rent.
This is so as to rent, strictly so called,
which always grows out of an express
contract, and is ﬁxed and definite
in
amount.
The contract being terminated
before the tenancy
at suﬂerance com
mences,
there is nothing from which
rent, as such, can arise, but if the ten
ant at sufferance remains in possession
after notice to quit and a demand of
possession
by the landlord, the law will
imply a promise to pay a reasonable
compensation
for the use and occupation
Hogsett
after such demand and notice:
v. Ellis, 17 Mlch., 368, 371.
25—-Birch v. Wright, 1 Term R., 386;
Dwight v. Cutter, 3 Mlch., 566; Ward v.
Warner, 8 Mlch., 508; Wilmarth
v.
Palmer, 34 Mlch., 347; Marquette, H. &
O. Ry. Co. v. riarlow, 37 Mlch., 554;
Lockwood v. Thunder Bay R. B. Co., 42
Mlch., 536; 4 N. W., 292; Henderson
v. Detroit, 61 Mlch., 378; 28 N. W.,
133.

26—Hogsett v. Ellis, 17 Mlch., 371.
Parkhurst,
27—I-Iuntington
v.
87
Mich., 38; 49 N. W., 597; Mclntosh
v. Hodges,
110 Mlch., 319; 70 N. W.,
550.
28——C L.,
13

Mir-h..

Mlch., 187.
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sufficient if the defendant might have done so
and was not prevented by the plaintiif.”

if

XLII.

he pleased,

If A agrees to let premises to B, who permits C to occupy
them, B may be sued for the rent,3° and when a house is de
mised by a written agreement, rent may be recovered, after the
house has been burnt down,“ unless there be an express agree
ment to the contrary,32 and it is recoverable, also, although the
A tenant who has left
defendant has deserted the premises.”
the premises, in pursuance of a parol license from his landlord,
without having given a regular notice to quit, remains liable
for the rent.“
for defendant.—'l‘he defendant may prove
of the rent to his lessor before notice of the assign
ment of the whole to the plaintiﬂ’, who is an assignee of the
reversion.“ He may show that he entered under a contract
for the purchase of the premises,“ or as a trespasser. Where
a party is let into possession of land under a contract to pur
chase, which afterwards goes oﬂ’, he is liable to an action for
use and occupation, at the suit of the vendor, for the period
during which he continues in possession after the contract
§749.

Evidence

a payment

went

oﬁ.“

Damages.—If there has been a stipulated rent, the
§750.
plaintiff will be entitled to recover to'that amount, though thc
lease be void.”
In other cases he must prove the value of the
Where the plaintiff is not the person who orig
p1'emises.39
inally let the premises to the defendant, he can only recover
rent from the time he had the legal title in him.4°

32——Packer

v. Gibbons,

1 pm

P}.

421.

4

&

8

2

5

1

35—Blrch v. Wright,
Term R., 378;
Bing.. 410.
Bridges v. Smyth,
Ev.,
36—2 Saund. Pl.
Am. ed..
1178; Sylvester v. Ralston, 31
1173,
Barb., 286.
W., 118.
37——Howard v. Shaw,
M.
38—De Medina v. Poison, Holt. 47:
lsee, VVilliams v. Sherman,
Wend., 109.
Sec, liiclnlosh
v. Hodges,
110 Mich.,
319; 70 N. W., 550.
B.,
39——'I‘omlinson v. Day,
Brod.
5

&

8

680.
~i0—Gregory
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v. Doidge,

&

7

2

30—Bull v. Sibbs, 8 Term R., 327;
Conolly v. Baxter, 2 Stark, 527.
31-—Baker v. Hoitpzoﬂel, 4 Tnuni, 45;
Izon v. Gorton, 5 Bing. N. C.. 501;
Ihbs v. Richardson, 9 Ad. &
S-i9.

C., 922.

3

87.

Camp., 103.
33—Mollet v. Brayne,
Taunt.,
34—Matthews v. Sawell,
B.
270: Johnstone v. I-Iaddlestone,

&

29—Harland
v. Bromley, 1 Stark,
453; Pinero v. Judson, 6 Bing., 206;
Woolley v. Watling, 7 C. & P., 610.
But it has been held that where a ten
ant hired the premises
for a year, but
did not at any time go into possession,
either in person or by agent, or under
tenant,
that this action could not be
maintained, but that the remedy was
on the lease:
Wood v. Wilcox, 1 Denio,

Bing., -174.
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of tenancy by assignment or surren
der.—By statute,“ “no estate or interest in lands, other than
"
“‘
cases for a term not exceeding one year,
shall here
after be created, granted, assigned, surrendered or declared,
unless by act or operation of law, or by a deed or conveyance
in writing, etc.” By this statute, a parol assignment or license
to quit will be suﬁicient,“ even although the defendant has left
§751.

Determination

'

the premises,“
be canceled.“

or, though the agreement between the parties

The assignment

or surrender

may, however, by the words
of the statute, be eﬁectual by “act or operation of law,"
though not made in writing. If a landlord in the middle of a
quarter accept from his tenant the key of the house demised,
under a parol agreement that upon her then giving up the
possession the rent shall cease, and she never afterwards occu
pies the premises, he eannot recover in an action for the use
and occupation of the house for the time subsequent to his
It must, however, be clearly established
accepting the key.“
that it was the landlord’s intention to determine the tenancy by
accepting the key of the house, as it would be insuﬂicient to
show merely that the key was left at plaintiﬂ"’s house, or deliv
ered to his servant.“

Upon a tenancy from year to year,
quarter’s notice, if the lessor licenses the
tenant to quit in the middle of a quarter, and the tenant quits,
and the lessor accepts possession, it is a surrender by operation
of law, destroying the right to rent for the whole or any part
determinable

at

a

of the current quarter." In all these eases the consent of all
the parties to the change of the tenancy is necessary."
.\SSl')ll’Sl'l‘

\VARR.\NTY.

ON

What constitutes a. wa.rra.nty.—The undertaking by
§752.
way of warranty being a contract obligation, the remedy for
41——C. L., § 9509', see notes to same.
42—Botting v. Marten, 1 Camp., 318.
43——-Mollet v. Brayne, 2 Camp., 103;

Matthews v. Sawell, 8 Taunt., 270.
44—Roe,d, Berkeleytv. York, 6 Esst.,
86; Johnstone v. Huddlestone, 4 B. &
C., 922; Johnstone v. Huddlestone, 7
1), & R,, 411,

v. Clifford,

45—Whitehead

5 Taunt.,

518.

46—Horland

v.

Broniley,

1

Sturk.,

455.
47——Glmmam
324.

v.

Legge.

8

B.

&

C.,

v. Cook, 2 B. & A., 119;
48-—'l‘homas
Morrison v. Chadwick, 7 C. B., 284.
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its breach is in assumpsit.‘9
No particular words are pre
cribed by law to constitute a warranty; but it is essential that
the afﬁrmation should be made at the time of sale and be
intended by the parties as a warranty.“
It is not necessary

if

the words used
should be used
of
soundness,
etc., of a
are intended as
the
representation
horse, and the plaintiff relied upon them as such, they will be
warranty. It would be otherwise
considered as amounting to
what was said was
mere expression of an opinion of the
defendant.“ An affirmation that horse was not lame, made
a

a

if

a

a

that the word “Warrant”

49—And this is true though the dam
resulting from such breach
are
consequential in their nature:
Tatro v.
Brower, 118 Mich., 615; 77 N. W., 274.

will seek to enhance his wares, and
of
disregard
statements
his
must
reposes
Every
person
their
value.
opinions
of
peril
on
the
at his

50—Sweet v. Colgate, 20 Johns., 203.
be an absolute and positive as
seﬁion, and one on which the purchaser
relies as a warranty, and not merely
Oneida
the expression of an opinion:
440;
Cow.,
Mfg. Soc. v. Lawrence,
Mfg. Co., 59
Switzer v. Pinconning
Mich., 488; 26 N. W., 762. As to what
is essential to a warranty see Linn v.
Gunn, 56 Mich., 447; 23 N. W., 84.

others,

to
so

4

a

a

&

by both parties.
A warranty
understood
must be accepted by the purchaser as
well as offered by the seller; and in
determining the mutual understanding,
the situation and conduct of the parties
at the time and afterwards, is open to
Austin Mfg.
Kimball
consideration:
What a
Co. v. Vroman, 35 Mich.,‘ 331.
vendor says in mere praise of the prop
erty he is selling is not a warranty.
Therefore, held, that when the vendor
threshing machine said at the time
of
very good
of the sale, “that it was
machine and would do very nice work,"
falls far short of amounting to a war
ranty:
Worth v. McConnell, 42 Mich.,
473-6;
N. W., 198.
2

51—Chapman v. Murch,
290; Roberts v. Morgan,

19 Johns.,
Cow., -138.

52—VVhitney v. Sutton. 10 Wend.,
A mere assertion of value
413.
made by the seller, where no warranty
is no ground of relief to
is intended,
the purchaser, because the assertion is
matter of opinion, which does not imply
A
knowledge,
and in which men diﬂer.
purchaser must expect that a vendor
411,

an

equal

op

1 6

not
amount
intended,
and

has

780

&

do
so

he

4

Representations
warranties unless

when

portunity to form and exercise his own
judgment.
But this rule applies only
when the vendor and vendee rely upon
their own judgment. When the vendee
expressly relies upon the knowledge of
as to quality or value of
the vendor,
the article of sale, the vendor is bound
to act honorably and deal fairly with
the vendee.
When conﬁdence is reposed
in the vendor he is bound not to abuse
it, and the rule that the purchaser must
Picard v. Mc
beware, does not apply:
Cormick, 11 Mich., 68; see, Wilbur v.
Cartright, 44 Barb., 536; Clark v. Ran
kin, 46 Barb., 570.
But to constitute
a warranty on the part of the vendor,
he must make an assertion which he
intends the vendee shall rely upon as
true,
in relation to the property of
which he speaks: Carley v. Wilkins,
Barb., 557; Blakeman v. Mackay,
Hilt., 266; Hotchkiss v. Gage, 26 ‘Barb,
1-11; Rogers v. Ackerman, 22 Ibid., 13-i.
A representation that a machine is a.
very
good machine and will do nice
Worth v. Mc
work is not a warranty:
Connell, 42 Mich., 473;
N. W., 198.
But a representation, made to plaintiff
to induce him to order a machine that
is well made and of good material,
warranty:
Aultman, M.
Co., v.
is
Knapp, 105 Mich., 205; 63 N. W., 66.
The rule that a vendor has a right to
praise his goods in order to make a sale
of fact
does not apply to statements
which the vendor knows to be fal.-rc and
upon which the vendee, who is ignorant
on the subject, relies: Peck v. Jennison.
Where
99 Mich., 326; 58 N. W., 312.

it

4

It must

a

ages
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at the time of sale, or previous, by the defendant, and that he
would not be afraid to warrant that the same was sound every
Way as far as he knew, was held to amount to a warranty.‘
Whether what was said was intended as a warranty or not, is
a question of fact to be decided by the jury? When the seller,
in the course of the conversation at the time of the sale, said

a

a

a

it

is

it,

to the person who was about to purchase‘the horse, “You may
the horse
depend upon
perfectly quiet and free from
vice,”
was holden to be
warranty.“
The term “sound,” in
warranty of horse or other animal,
implies the absence of any disease or seeds of disease in the
animal at any time, which actually diminishes, or in its prog
ress will diminish, his natural usefulness in the work to which
he would properly and ordinarily be applied.‘
is

is

Implied Wa1'ra.nties.—A warranty of title
implied
§753.
an express war
on the sale of a chattel.-'5' But where there

,
13 Wend., 277.

soundness
in the
extends to every kind

of a horse,
known and unknown to
of unsoundness
the seller; and if at the time of sale the
animal has any infirmity upon it which
renders it less ﬁt for present service,
VanHoesen v.
the warranty is broken:
Cameron, 5-1 Mich., 609; 20 N. W., 609.
In a suit upon a warranty of soundness
of a. horse, it can be shown by a former
owner that the horse was diseased while
it,
he owned
the disease
was one
which might have resulted in the un
complained of: Ibid.
But a
soundness
temporary and curable injury, although
existing at the time of sale, if
does
not injure the animal for present ser
vice, is not an unsoundness; but
seems
that, whether the injury be permanent
it

it

if

sale

it

1

it

1

&

W.,

A warranty of

Johns,
5—Defrecze v. Trumper,
274; Hunt v. Sackett, 31 Mich., 18.
The possession of chattels by the vendor
at the time of sale is said to be equiv
alent to an affirmation that he has title,
and in such case the vendor
is to be
held to an implied warranty of title,
though nothing be said on the subject
McCoy v. Artcher,
between the parties:
Barb., 323; Coolidge v. Brigham,
Met., 551.
And if there is an aiilrma
tlon of title where the vendor is not in
possession,
the same warranty of title
will be implied as
he were in posses
Barb., 323.
McCoy v. Artcher,
sion:
So, on
sale of personal property in
of the vendor, there will
the possession
be an implied warranty that the prop
erty is free from prior liens and incum
Barb.,
brances: Dresser v. Ainsworth,
619.
And one who sells a chose in ac
tion impliedly warrants that there is no

781

1

M.

320.

9

Burnard,

Moody

8

v.

Robb,

&

4-Kiddell
668.

v.

9

3—Scholefield
Robinson, 210.

2

484.

if

v. Mosely,

2—VVhitney v. Sutton, 10 Wend., 411,
413; Chapman v. Murch, 19 Johns., 290,

a

1—-Cook

3

921.

or temporary, curable or incurable, if
render the animal less ﬁt for present
usefulness and convenience,
is an un
soundness:
Roberts v. Jenkins,
Fos
ter N. H., 116.
Parol proof of a war
ranty cannot be received to modify an
unambiguous written contract for sale;
Hallett v. Gordon, 122 Mich., 567; 81
N. W., 556; 82 N. W., 827; I-iallwood
Cash Reg. Co. v. Millard, 127 Mich.,
816; 86 N. W., 833; McCray R. Co. v.
Zent, 99 Mich., 269; 58 N. W.,
Woods
&

knows'that the vendee is igno
rant of the value of property and is re
lying on his representation as to value
which is in the nature of a statement
of fact rather than opinion, the rule of
Maxted
caveat cmptor is inapplicable:
v. Fowler, 94 Mich., 106; 33 N. W.,
a vendor

I
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ranty covering the same matter none will ,be implied.“
In
general there is no implied warranty of quality, but if the cir
cumstances are such as naturally to give rise to such an under
taking one may be implied; as where one buys a machine of a
dealer there is an implied warranty that it is not second hand
or under certain circumstances, that goods shall be merchant
ble;3 or under others that they shall be ﬁt for a particular
use
and again, that they shall correspond to sample.”

Mich.,

8

a

F.

&

a

4

6

a

782

2

2

it

6

it

4

6

7—Grieb v. Cole, 60 Mich., 397; 27
N. W., 579
8—ln every contract to furnish man
ufactured goods, there is an implied
warranty that the goods shall be mer
Taunt.,
chantable: Laing v. Fidgeon,
Camp.,
169.
108: Laing v. Fidgeon,
And. if a thing be ordered of the man
is
ufacturer forla special purpose, and
to be supplied and sold for that purpose,
there is an implied warranty that it is

&

35

&

Fletcher,

4 it

v.

104.

&

182.

6—McGraw

A

Mus8.,

2

7
6

3

The following principles relating to
implied warranties may be noticed:
Every vendor of securities for money
impliedly warrants that he has a title
enabling him to sell:
Ritchie v. Sum
531; Richards v. Kil
mers,
Yeates,
lam, 10 Mass, 2-15.
Every one negotiating a promissory
note, or bill of value, impliedly warrants
that it is genuine: Herrick v. \Vhitney,
240; Young v. Adams,
15 Johns.,

4

3

of

it

655.

fit for that purpose: Beals v. Olmstead,
Blackf.,
24 Vt., 114; Brenton v. Davis,
317; see, McGraw v. Fletcher, 35 Mich.,
104; Kimball Mfg. Co. v. Vromar_i, Ibid.,
310; West Michigan
Co. v. Diamond
Glue_Co., 127 Mich., 651; 87 N. W., 92.
dealer who sells a piano by
So
written contract which speaks nothing
as to a warranty, is bound by an im
plied warranty that the instrument is
properly constructed:
Little v. G. E.
Co., 115 Mich., 480; 73
Van Syckle
N. W., 554.
Upon a written contract of sale of
goods of a. particular description, which
the purchaser has no opportunity of in
specting, the law implies a warranty of
saleable articles answering the descrip
Hastings v. Lov
tion in the contract:
Pick., 220; Gardiner v. Gray,
ering,
Camp., 144.
But no warranty can be
implied from the fact that the goods
Wright V.
were sold for a sound price:
Hart, 18 Wend., 455; Holden v. Dakin,
Johns" 421.
Where goods are sold without any op
portunity for the purchaser to examine
them, there ‘is an implied warranty that
they are saleable:
Gardiner v. Gray,
Camp., 144; Laing v. Fidgeon, {bid 169:
Laing v. Fidgeon,
'l‘aunt., 108.
9—0n
sale of a commodity
for a
particular purpose, there is an implied
warranty that
is fit for that purpose:
Gray v. Cox,
C., 114; Gray v.
B.
Cox,
R., 200. Thus, if one sells
D.
a horse for a carriage horse,
he im
pliedly undertakes that
is suitable for
that purpose; or if he undertakes to fur
nish a rope to raise certain heavy ar
ticles, he impliedly warrants that it is
suﬁicient for that purpose:
Hilliard on
Sales, 257; Brown v. Edington,
M.
G., 279; Getty v. Rouncltree,
Chand.,
28; Beers v. Williams, 16 lll., 69.
declaration on the sale of an ar
ticle that it ls good, and such as the

4

6

it

legal defense to its collection arising
out of his connection
with the origin
of the claim:
Delaware Bk. v. Jarvis,
E. P’. Smith, 226.
And
is held
that where one sells a judgment, he im
pliedly warrants that the whole is due
and unpaid:
Furniss v. Ferguson,
But,
Tii‘i'., N. Y., 485.
ifithe property
sold be at the time in the hands of a
third person, and there be no aliirma
tion or assertion of ownership, no war
ranty
McCoy
title will be implied:
Barb., 323.
v. Artcher,
On sale of
property without distinct warranty that
should be of the kind and quality or
dered, there is no implied warranty to
that effect which may be enforced after
acceptance
with opportunity for inspec
tion:
Williams v. Robb, 104 Mich.,
242, 62 N. W., 352.
See, Talbot P. Co.
v. Gorman, 103 Mich., 403; 61 N. W.,
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Where one farmer bought of another the carcass of a dead
pig for food, which turned out to be unsound and unﬁt for
human consumption, it Washeld that no warranty of soundness
was implied. by law."
A general warranty will not extend to protect against plain
and obvious defects, as where a horse is warranted perfect, and
wants an ear or a tail, etc. It is said that defects apparent at
the time of the bargain are not included in a general war
ranty." If the buyer examined the property at the time of
seller can
warranty:

warrant, raises a suiiicient
Prosser v. Hooper, 1 Moore,

109.

But where a purchaser inspects the
articles which he purchases, and there
is not a. clear and express warranty or
fraud on the part of the vendor, no
action will lie for a defect in the qual
ity of the article sold:
Hotchkiss v.
Gage,
Barb., 141; Deifendorf v.
26
Gage, 7 Barb., 18.
If a purchaser takes a written war
ranty, all representations made in the
negotiations for the sale are merged in
the writing,
and the purchaser must
rely on the writing alone unless there
was fraud in the sale:
Horner v. Fel
lows, 1 Doug. Mich., 54.
“There there
is an express warranty none can be im
plied:
McGraw v. Fletcher, 35 Mich.,
104.

10—In a sale by sample, there is an
implied warranty that the commodity
shall correspond with the sample: Par
ker v. Palmer, 4 B. & Ald., 387; Hib
bert v. Shee, 1 Camp., 113; Bradford
v. Manly, 13 Mass., 139; Lorymer v.
Smith, 1 B. & C., 1; Beirne v. Dord, 1
Selden,

98, 99.

11-Burnby

v. Bollet, 16 M. & W.,
Emerson v. Brigham, 10 Mass.,
197.
But in this state it is held that
when articles of food are sold for do
mestic consumption, the law implies a
warranty that they are ﬁt for that pur
pose. The supreme court says that when
articles of food are bought for con
sumption, and the vendor sells them for
that express purpose, the consequences
dangerous to
of unsoundness
so
are
health and life, and the failure of con
sideration is so complete, that we think
the rule which has often been recog
nized,
that such sales are warranted.

644;

is not only reasonable,
but essential to
public safety:
Hoover v. Peters, 18
Mich., 51, 55; see also, Van Bracklin v.
Fonda, 12 Johns., 468; Moses v. Mead,
But, it is held that where
1 Denio, 378.
provisions are sold, not for immediate
use, but as
consumption, or domestic
merchandise to be sold again, and are
in a situation to be examined, and are
examined
as fully as the buyer deems
necessary, there is no implied warranty
of soundness: Moses v. Mead, 5 Denio,
617; Moses v. Mead, 1 Ib1'd., 378: 1
Parsons on Cont., 4 ed., 470, note w,
and Hurlst. & Norm., 586.
There is an
implied warranty in the sale of bread
to one who purchases it for sale and de
livery to others for consumption:
Sin
clair v. Hathaway, 57 Mich., 60'; 23
N. W., 459.
12-—Schuyler v. Russ, 2 Caines, 202.
But to prevent a. recovery for a. breach
of warranty upon the sale of a. horse, 9
on the ground that the defects existed
and were visible at the time of sale, it
must be shown that the defects
were
such as could be discerned by an ordi
nary observer examining the property
with a view of trading for it, or of pur
chasing it, and were not such as to re
quire skill to detect them: Birdseye v.
Frost, '34 Barb., 367. It is said that a.
vendor may warrant against an obvious
defect, as well as against any other.
A
warranty
general
that a horse was
sound, would, in our judgment, be brok
en, if one eye was so badly injured, or
so malformed, as to be entirely useless,
might have
and although this defect
by the purchaser at the
been noticed
time of the sale.
He may choose to
rely on the warranty of the vendor,
rather than upon his own judgment,
and we see no reason
why he should

783
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the sale, and it is perfectly apparent that it has some partic
ular defect, which can be discerned without requiring any
particular skill in the qualities of the property, as the loss of
the ears or tail, it will be presumed that the parties did not
include such defect in the warranty. But if the property, has
a defect which is not plain and obvious, except to those who
are skilled in the quality of the particular article, the defend
ant cannot say that the defect was too obvious to come within
the attention of the purchaser is called to
the warranty.

If

the defect at the time of sale, it will not be included within
the warranty," unless the warranty take the form of an under
taking that the.defect will not diminish the ordinary useful
ness of the property for the purposes for which it would ordi
narily be used: as that a splint will not make a horse lame."
It is not necessary for the plaintiff to prove that the defend
ant knew that the property was defective, or in anywise did
not answer the warranty; even if the declaration contain such
In other words, one may warrant against
an allegation."
unknown, as well as known, defects and a general warranty is
against unknown as well as known defects." A breach of war
ranty may be shown in defense without returning the prop

erty."
Measure of c1a.mages.—If the property has been rc
§754.
turned, the measure of damages will be the full price paid for
it; if it has not been returned the damages will be the differ
ence between the value of the property, at the time of sale,
if it had been as warranted, and its actual value at that time.

If, after notice to the seller, the property is sold by the plain
he will recover the difference between the net sum pro

tiif,

duced by the sale, and the price he paid the defendant for
be permitted
to do so. 'A warranty
that a horse ls sound is broken it he
cannot see with one eye:
House v.
Fort, 4 Blackf.,'29-i.
13—lViargetson
v. Wright,
7 Bing.,
not

»

G03.

Margetson v. Wright,
14—Ibid.,
8
Bing., 454.
15—See, Carley v. Wilkins. 6 Barb.,
557.
16-—-Van

Hoesen

v.

Cameron,

54

Mich., 609; 20 N. W., 609; Connell v.
McNett, 109 Mich., 329; 67 N. W., 344.

it.“

17-—Huil v. Beiknap. 37 Mich., 179;
Boltwood v. Miller, 112 Mich., 657; 71
N. W., 506.
18—-Casweil v. Core, 1 Taunt., 566.
of dam
The rule as to the measure
oi’ warranty, as now
ages for a breach
seems to be the difference
established.
the value which
the
article
between
would have possessed had it conformed
to the warranty, and its actual value
with the taults or detects complained
of. and which were warranted against:
Sedgwick on Da.m., 3 ed., 287; Hilliard
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Where the plaintiﬁ was induced by the defendant’s war
ranty to warrant the horse as sound to a person to whom he
and the horse proving unsound; the second purchaser
sold
brought an action _against the plaintiff upon his warranty, of
which the plaintiff gave the defendant, his vendor, notice, and

it

was fraud
agreement

& 2

3

4

2

1

that the article might be returned if
found not to be as warranted, the pur
chaser cannot rescind the sale and re
turn the artlcle- for a mere breach of
warranty, but must rely on an action
Sedgwick on Dam.,
on the warranty:
475;
286, 287;
Parsons on Cont.,
Hill, 288; Cary v.
Voorhees v. Earl,
Gruman,
1bt'd., 625; West v. Cutting,
Barb.,
19 Vt. 536; Freeman v. Clute,
424; Rowley v. Bigelow, 12 Pick., 307.
But where the contract of purchase is
executory, as where an article is or
dered from a manufacturer for a special
purpose,
and upon
its arrival, to the
vendee, it is found not to comply with
the warranty, the vendee may without
doubt rescind and return the article,
though there be no fraud: See Hilliard
ed., 316, 317; Street v.
on Sales,
Blay,
Ad., 460; Mallow v. Hinde,
B.
12 Wheat, 193; Toulmin v. Hedley,
C. &' K., 157; see, Shields v. Pettee,
Sandf., 262; People v. Bancker,
N.
Y., 122. Breach of warranty may be set
up as a defense without returning the
goods unless the contract of sale re
quires their return; the omission to re
turn them only affects the amount of
damages
recoverable: Hull v. Belknap,
37 Mich., 179; see, Kimball, etc., Mfg.
Co. v. Vroman, 35 Mich., 310.
The
person injured by a breach of warranty
of such a nature as would justify a re
turn of the property, cannot be com
pelled
to elect between
a return and
damages,
but may be entitled to both;
a recovery of the purchase price paid,
may not compensate him for all his loss,
and the retention of the property which
may be unﬁt for use may be ruinous:
The K.
A. Mfg. Co. v. Vroman, 35
Mich., 310.
If a party sue for or de
fend on account of a breach
of war
ranty, he thereby aiiirms the contract
of sale: Barker v. Cleveland, 19 Mich.,

2 2

5

&

a

&

7 2

&

4

1

4

if

4

7

2

50

seems to be that unless there
or deceit in the sale, or an

2

Sales,
ed., 291; Barker v. Cleve
land, 19 Mich., 230, 237; Reggio v.
166;
Braggiotti,
Cush.,
Jackson
Sleigh C0. v. Holmes, 129 Mich., 370;
Gray,
88 N. W., 895; Tuttle v. Brown,
457; Sharon v. Mosher, 17 Barb., 518.
And this, without regard to the price
given the warrantor, or obtained on a
re-ale: Hilliard on Sales, 291. Where
fruit trees are sold represented to be of
certain varieties, and they are found
to be of inferior varieties the measure
is the value that would
of damages
if,
to the premises
have
been added
they had been of the varieties contract
Heilman'v. Pruyn, 122 Mich.,
ed for:
301; 81 N. W., 97. This measure can
not be reduced by a showing that many
Hellman
winter killed:
of the,trees
v. Pruyn, supra; Angeli v. Pruyn, 126
Mich., 16; 85 N. W., 258.
And it is said tuat if the article does
not comply with the warranty, the pur
chaser may return it forthwith, and
he does so without unreasonable delay,
this will be a rescission of the sale, and
he may sue for the price if he has
paid it, or defend against an action for
the price, if one be brought by the
seller. But if he has sold a part before
his discovery of the breach, and there
fore cannot return the whole, he may
still rescind the sale, and will be lia
ble for the market value of what he does
ed.,
not return:
Parsons on Cont.,
Comst.,
174; Shields v. Pettie,
122.
In case of a rescission the title in the
goods revests
and the
in the vendor,
plaintiff would be entitled to recover as
the amount paid the vendor,
damages
sum for the costs and
and a reasonable
of keeping the article:
Mc
expenses
M., 436; Ches
Kenzie v. Hancock, R.
12., 129; El
Ad.
teirman v. Lamb,
P., 169.
C.
But
lis v. Chinnock,
would seem that unless
in such case,
there was an agreement that the article
might be returned, the action or de
fense should not be on the warranty but
opinion
for deceit.
And the better
on

230.
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the option of defending the action, and his vendor not inter
fering, the plaintiff defended it and failed, it was held the
plaintiﬂf was entitled to recover the costs he had to pay in the
action against him}
The buyer may maintain an action on the warranty against
the seller, even though the horse or other warranted article has
not been returned, or although the buyer has allowed several
months to elapse before he complained of the unsoundness. It
is not necessary to return the article previous to bringing a
suit, nor to give notice of the defect to the seller,” unless the
contract of sale contain a stipulation to that effect.“

In an action upon

a

warranty of title, there must, in general,
claiming title, against the vendee,

be a recovery by the person

The vendee cannot dis
before the action can be maintained.‘
pute the titlc of vendor, unless he has been charged at the suit
of another person, who has, after contestation, shown a better
title.-"

If

the vendee has fully notiﬁed his vendor of the pendency
of the suit, a recovery against the vendee will be conclusive
evidence against the vendor.“
One notice is suﬁiicient; the
vendor is bound to know all the subsequent proceedings in the
cause

without further notice.’

The measure of damages in an action for a breach of an
implied warranty of title in the sale of chattels, in case of a
suit by the owner and notice to the vendor is the price paid,
the interest thereon, and the cost recovered against the pur
chaser or his vendee; the costs of the defense are not recover
able.3
The declaration must count specially on the warranty
and set up the breach.”
1—Lewis v. Peake, 7 Tnunt., 153.
2—Fielder v. Sturkim, 1 H. Bi., 17;
Patesholl v. Tranter, 3 Ad. & E., 103;
Kellogg v. Denslow,
411;
14 Conn..
Hills v. Bannister, 8 Cow., 31; Hunt v.
Sackett, 31 Mich., 18.
3--Adam v. Rir-lmrds, 2 H. Bl., 573;
Hills v. Bannister, 8 Cow., 31; see,
Horner v. Fellows, 1 Doug. Mich., 51.
4—Case v. Hall, 24 Wend., 102; Del
aware Bank v. Jarvis, 6 E. P. Smith.
230.
But it has been held that the
yield up the
vendee may voluntarily

property to the rightful owner, and re
against the vendor, on his im
cover
plied warranty ct title, provided he can
show that such claimant had a para
authority:
mount
Sweetman
v. Prince,
26 N. Y., 224.
5——Vibbard v. Johnson, 59 Johns., 77.
But see previous note.
6—Barney v. Dewey, 13 Johns., 224.
Babcock,
7—Blasdale
v.
1 Johns.,
517,
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8-Armstrong

9——Hunt

v. Percy, 5 Wend., 535.
v. Sm-kett, 31 Mich., 18.
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A count for money had and received may be added to the
special count. If the property has been actually returned, the
plaintiﬁ may recover on this count the price he paid for it;
but merely making a. tender of the property would not be
suiﬁcient.1°
10-—Payne v. Whale, 7 East., 274;
Gompertz v. Denton, 1 Cr. & M., 207;
see Kimball, etc., Mtg. Co. v. Vroman,
35 Mich., 310.
A declaration upon a warranty, in
the nature
_1ustice’s court must state
and the
and terms of the warranty,
Thus, a declaration in the
breach.
following terms: "The plaintiﬂ! declares
in assumpsit specially for damages tor
breach of warranty on a pair ot horses
purchased
ot the defendant,
and claims
damages of $200." was held insuiﬂclent
as not stating any
cause
of action:
Smith v. Hobart, 43 Mich., 46515 N.
W., 666.

And it seems that a plaintiﬂ may at
his option, declare in assumpsit i’or a
breach of warranty, or sue in case tor
the

damages

caused

by the

deceit

of

a

44
Carter v. Glass,
false warranty:
Mich., 154; see, Beebe v. Knapp, 28
Mich., 53; and Hopkins v. O'Neil, 46
Mich., 403; 9 N. W., 448.
In an action to recover damages tor
a breach of warranty the court has not
power to order defendant
to permit an
inspection ot the property on his prem
ises: Martin v. Elliott, 106 Mich., 130;
63 N. W., 998.
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