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CHAPTER XLI.
OF DEBT.
§664.
§665.
§666.
§667.

In general—when will
On
On

lie.

simple contract.
bond

and

deed.

Profert and oyer.
§ 668. Evidence in debt on bond or deed.
§669. Debt on judgment.
§670. Declaration on judgment.
§671. Debt on penal statute.
§672. Whose duty to prosecute.

§673. Action, where to be brought.
§674. Action, how brought, etc.
§675. Form of declaration in.
§ 676. Declaration in assumpsit for pen
alty or forfeiture.
§677. Declaration in trover for goods
forfeited.
§678. Plea and evidence.
§6T9. Debt on by-laws.

In gene:-a.l—when will lie.-—This action is founded
§664.
upon contract, express or implied, to pay money or render
It is a concurrent remedy with
some other speciﬁc thing.‘
indebitatus assumpsit to recover the price or value of goods
sold and delivered, or of work or labor performed, money lent,
paid, or had and received, a balance due upon an account
stated, or upon any other executed consideration for which
money is to be paid? It is one remedy upon a bond, but not
the only one. Covenant may sometimes be brought on a bond,“
or assumpsit, or debt, and assumpsit may be brought upon

It is the only remedy, by action, for a forfeiture
judgments.‘
under a. by-law. In all cases not otherwise specially provided
for by law, where a pecuniary penalty or forfeiture is incurred
by any person, and the act or omission for which the same is

imposed is not also a misdemeanor, such penalty or forfeiture
may be recovered in an action of debt, or in an action of
assumpsitﬁ

Debt on simple contra.ct.—Debt on simple contract
§665.
lies in all cases where indebitatus assumpsit lies. It lies on a.
& Ev.,
5 Am. ed.,
1——Saund. Pl.
896-7; Doyle v. Powell, 4 B. & A., 268.
But does not lie to recover unliquldnted
damages: Buller’s N. P., 167, note a.
2-——Archbold‘s N. P., 200.
3—See,

4—C.

§ 660.
§ 10417; see, ante,

ante,

L.,

§ 660,

5—C. L., § 9797: see, ante, § 14.
note Z,
Where a penal statute is re
penled without 0. reservation or saving
clause in favor of penalties that had
been incurred under it, such penalties
cannot afterwards be collected: Engle,
etc., v. Shurts, 1 Mich., 150

note 5.
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promissory note by the payee against the maker, and by any
endorsee against the maker or any endorserﬁ It lies on all con
tracts for the payment of money.’
Debt, as well as assumpsit, may be maintained for rent due,
whether claimed in fee or otherwise, and the deed of demise,
or other instrument in writing, may be used in evidence by
either party to prove the amount due from the defendant.“

it,

But when a sum of money is secured by deed, and a balance
is struck for the purpose of ascertaining how much remains
due thereon, and the obligor admits the correctness of tho
debt on simple contract on an
amount, and promises to pay
account stated, will not lie, but the action must be brought on
the deed.“

a

is

if

a

is

a

is

Debt on bond and deed.-An obligation or bond
§666.
a deed whereby the obligor obliges himself, his heirs, executors
certain sum of money to another,
and administrators to pay
If this be all, the bond called single
day appointed.
at
the
generally a condition added, that
one; but there

particular act, the obligation shall be void,
in
full
force. In case this condition
not per
or else remain
formed, the bond becomes forfeited, or absolute at law, and an
action may be brought upon it.1°
does some

is

obligor

If

a

is

if

it

a

no time of payment be mentioned in the condition of
at any time after the
bond, an action may be brought upon
time be mentioned, the action cannot
executed; but
bond

until after the time shall have expired. “\Vhen
an action shall be prosecuted in any court of law, upon any
bond for the breach of any condition other than for the pay
ment 'of money, or shall be prosecuted for any penal sum, for
the non-performance of any covenant or written agreement,
the plaintiff, in his declaration, shall assign the speciﬁc breaches
be commenced

53.

G., 623.

2

10—Blackstone's

Justice
only
L,
709; Richland
Township v. Clitf, 131 Mich., 628; 92
N. W., 685, and cases cited in the
opinion.
has jurisdiction
in
up to $150; C.

679

Com.,
debt
§

7—C0myn's Dlg., Debt, A.
8—C. L.,
9255.
See McIntosh
v.
Hodges, 110 Mich., 319; 68 N. W., 168;
For a distinction be
70 N. W., 550:
for
tween rent and compensation
use
§

&

and occupation, see, Hogsett v. Ellis, 17
Mich., 367.
9—Middleditch v. Ellis,
W. H.

3

6—Plerce v. Crafts, 12 Johns., 90;
Wilmarth v. Crawford, 10 Wend., 343;
Onondaga County Bank v. Bates,
Hill,

340.
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for which the action is brought.”“ The plaintiff is bound to
assign his breaches in the declaration, and cannot assign them
in the replication or upon the record.” To this declaration the
defendant will plead the general issue, and give notice with it
of any defense which he may have to the breaches assigned."
“Upon the trial of suchaction if the jury ﬁnd that any assign
ment of such breaches is true, and that the plaintiff should
recover damages therefor, they shall assess such damages, and
shall specify the amount thereof in their verdict, in addition
to their ﬁnding upon any other question of fact submitted to

them.”" The verdict of the jury assessing the damages (or

as

if tried

assessed by the justice,
by him,) must be entered on the
record, or docket, and judgment shall be rendered for the pen
alty of the bond, or for the penal sum forfeited, as in other

actions of debt, together with the costs of suit, and with a.
further judgment that the plaintiff have execution to collect
the amount of the damages so assessed; which damages shall
be speciﬁed in such judgment."
The execution is to be in the
usual form in actions of debt, but shall have endorsed thereon
in addition a direction, to collect the amount of damages so
assessed, which must be stated, with interest thereon from the
time of such assessment, and the costs of such suit.“
§ 10378; see, Young v.
Mich., 500; Spencer
v.
Perry, 18 Mich., 399; Bishop v. Free
As
man, 42 Mich., 535: 4 N. W., 290.
assignment
to what will be a sufficient
of the breach under this section, see,
Delashman v. Berry, 21 Mich., 516. See,
White Sewing Mach. C0. v. Dakin, 86
Mich., 581; 49 N. W., 583.
11-—C.
Stephens,

L.,
9

12—Reed v. Drake, 7 Wend.,
Nelson v. Bostwlck, 5 Hill, 37.

345;

13—See, ante, § 188.
L., § 10379; see, Delashman v.
Berry, 21 Mich., 516.

14-0.

In an action
15--C. L., § 10380.
replevin bond,
against the sureties in
for an
no judgment can be recovered
the penalty of the
amount exceeding
bond and costs of suit: Fraser v. Little,
The object of the pen
13 Mich., 195.
alty or penal sum in a bond, is to fix the
limit of the liability of the obligor, and
against
judgment cannot be rendered
him for a sum exceeding that amount.
If a surety in a bond other than official

I

pays without suit the amount for
which he is liable on the bond. it will be
a. satisfaction of, and a defense to an
The obligation
action on the bond.
on such a bond is created by the bond.
In official bonds the obligation is created
by the statute,
and the bond is only s.
collateral security for the performance
In such cases
of the legal obligation.
the bond applies only to the amount for
which the party is in default, and not to
sums which may have been paid over
in the performance of oﬂlcial or legal
by the bond:
obligation, not created
Spencer v. Perry, 18 Mich., 394.
There
is no provision of law in this state for
bringing successive
actions on bonds
In the action
other than money bonds.
it
on such bonds if there is a recovery
is for the penalty of the bond with an
of damages for the particu
assessment
Damages
for fur
lar breaches proven.
ther breaches are collected through scire
/acias proceedings: Bishop v. Freeman,
42 Mich., 533: 4 N. W., 290.
16—C. L., § 10381.
bonds
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A scroll

or device used as a seal upon any deed of convey
ance or other instrument whatever, has the same force and
effect as a seal." Such was the law previous to the present
statutes; now, no bond, deed of conveyance or other contract
in writing, signed by a.ny party, his agent or attorney, shall be
deemed invalid for want of a seal or scroll affixed thereto by

party."
At common law, the declaration must show that the instru

such

it

is,

the
ment declared on had been sealed by the defendant, that
sealing must have been either expressly averred, or the instru
ment must have been named by some word which would import
that
was under seal, such as indenture, deed, or writing oblig

atory."

is,

it

is,

it,

a

a

§

is

667.
Profert and 0yer.—It
a. general rule in all plead
ings, whether by
plaintiff or defendant, if deed be alleged,
and the party claim or justify under
he must make profert
into court to
of the deed, that
must profess that he brings
be shown to the court and his adversary; the import or mean
that the party has the deed itself ready to
ing of which

a

a

is

it

a

is

it,

is

give to the opposite party oyer of it.2°
Where the deed
stated only as an inducement, or where
or the counter
the plaintiff has no right to the possession of
unnecessary. If there be anything to excuse
profert
part,
the profert, as, either that the deed has been lost or destroyed,
or
in the possession of the defendant,
must be stated ac
cording to the facts, as the opposite party has
right to trav
erse the excuse.
Where
'profert, or an excuse for the want

of

it

is

if

it,
is

the plaintiff profess to produce the deed,
necessary,
not prepared to do so, and the defendant plead the
general issue, the plaintiff will be defeated on the trial, as

when he

Parties to a written contract, not re
quired by law to be ln writing, may
vary or cancel
by parol:
Barton v.
Gray, 57 Mich., 63-1; 24 N. W., 638;
Blagborne v. Hunger, 101 Mich., 375;
59 N. W., G57.
19—Cabell v. Vaughn,
Saund. Rep.,
to glve the unsealed
in
was lntended
290: note 1.
strument all the force and effect that 11
20——'1 Chltty‘s Pl., 10 Am. ed., 364
Glvlng oyer of the lnstrument, ls
5.
sealed one of the same tenor would have
had; as a legal lnstrument is not to be Slvlng El CODY of it; Green's Practice,
95,
Vickery v. Belr, 16 Mich.,
322.
affected by the want of that formality:
Miller,
McKinney
1.‘) Mich.,
151.
53.
v.
§

1

8

lt

§ §

17—C. L.,
9005.
See, Fowler v.
18—C. L.,
10417.
I-Iyland, 48 Mich., 181; 12 N. W., 26;
Lockwood v. Bassett, 49 Mich., 549; 14
N. W., 492; McKinney v. Miller, 19
151;
Mich.,
Splcer v.
Bonker,
45
Mich., 635:
N. W., 518.
This section
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in that case to prove the deed to have
been lost or destroyed, or in the defendant’s possession. \Vhen
a profert, or an excuse for the omission, is unnecessary, the
statement of it will be considered as surplusage, and will not
entitle the other party to oyer. The insertion of an excuse
of profert will not preclude the plaintiff from introducing the
A profert
deed on the trial, if it should afterwards be found?‘
is required only when oyer can be demanded; it is therefore
unnecessary in setting forth the records and proceedings of
courts, with the exception of letters testamentary and of
administration."
If the plaintitf in his declaration, or the defendant in his plea,
necessarily make a profert of anydeed, letters of administra
tion, etc., the other party may pray oyer, which cannot be re
fused by the court. But if a profert be unnecessarily made,
the other party cannot crave oyer. Nor can it be craved if the
deed be lost or destroyed, etc., and that fact be stated in the
pleading. If a profert be necessarily made, and oyer be craved
and given, the party has a right to make use of it. As oyer
cannot be craved except where profert has been made, the party
Though a party
should demur specially to the declaration.
be suﬁicient

be entitled

to crave oyer, yet he is not in general bound to do

so.” A party who craves oyer of a deed is entitled to a copy
of the attestation and the names of the witnesses,’-"* and not
only a true copy of the instrument itself, but of all endorse

u

it

a

it

it

is

is

it,

and of all papers attached to it;
ments and memoranda upon
so that\he may have the same view ‘of the matter as if the deed
had been brought into court.” Where the deed
not set out
on oyer, but
pleaded according to its legal eﬁ'ect, the general
issue puts in issue not only the execution of the deed, but the
as alleged in the pleading;
construction of
8.II10\1l1tS to a
deed having such etfect as
denial that the party executed
Had the deed been set out on oyer
stated in the pleading.
would have been otherwise; for then the plea (the general issue
containing oyer,) “Would have been inconsistent'in itself if
Pl., 10 Am. ed., 364-5.
22—Commercl:1l Bank, etc., v. Sparrow,

2

21——1 Chitty's
Denlo,

24—Smlth V. Alworth, 18 J'0hn., 445.
25—Van Rensellaer v. Poueher, 24
Wend.,

97.

316.

23—1 Chltty‘s Pleadlngs, 10 Am. ed.,
430,

-431.
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the deed it set out didinot have the construction put on it by
the other part of the plea” (the deed was pleaded in this case,)
“and so the objection would be raised on demurrer.”2“
Oyer having been granted, the party may, sometimes, in his
pleading, set forth the deed or not, at his election; and may
plead the general issue, or any other plea without stating the
oyer.2"

.

Profert may be made in the following language or language
of similar import: “All of which will more fully appear by
said (deed, mortgage, letters testamentary, etc.) now ready
.
to be produced as the court may direct.”
The excuses of the profert are as follows:-—If the bond be
lost—“and which said writing obligatory having been lost,”
or, “and which said writing obligatory having been destroyed
by accident,” or, “by the said defendant, the said plaintiff
cannot produce the same to the said court here.” If the bond
which said writ
be in the possession of the defendant—“a.nd

ing obligatory being in the possession of the said defendant,
the said plaintiff cannot produce the same to the said court
here.”

Evidence in debt on bond or deed.—The only evi
§668.
dence required from the plaintiff, under the general issue, at
the common law, was proof of the execution of the bond in the
ordinary way.” This plea at the common law put in issue the
execution of the deed only; all other material averments in
the declaration were admitted by it.” Since the enactment
of the statute C. L. §§ 1,0071-10073 abolishing special pleas in
bar and providing for notice of certain defenses under the
general issue, a plea of the general issue in all cases denies
every fact necessary for the plaintiif to allege to recover.“
Notice must be given of matter which shows that the deed
was merely voidable, on account of infancy, duress, void by

Ell.,

§

191,

and

notes.

1

9

27—If the plalntlﬂ set out the deed in
his declaration a formal pi-ofert would
seem to be unnecessary: Regents, etc., v.
Detroit, etc., Society, 12 Mlch., 157.
28——See, ante,

29—Gardner v. Gardner, 10 Johns.,
47; Dale v.. Roosevelt,
Cow., 307.
Mlch., 249;
30—Klnnle
v. Owen,
Young v. Stephens,
Mlch., 500.
31—That ls, notlce of the defense must
be glven under the general Issue.
9

v. Wakeﬁeld, 13 Ad.

8;

26—North
N. S., 536.

it,

So performance or any other matter
statute, or payment.31.
as non dammficatus to a. bond of indemnity; no

in excuse of

.
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award, to an arbitration bond; and niatters_in discharge of the
action, as tender, set oﬂi, accord and satisfaction, former recov
ery and release, notice must be given of them. So, if the agree
ment upon whieh the bond was given be illegal, immoral, or
against public policy, it must be pleaded; unless the fact
appear upon the face of the condition, and in the pleadings;
when the defendant may demur. In any action upon a sealed
instrument, and where a set-off is founded on any sealed
instrument, the seal is only presumptive evidence of a suf
ﬁcient consideration, which may be rebutted in the same man
ner, and to the same extent, as if such instrument were not
This defense, however, cannot be made unless notice
sealed.“
of it is given with the plea of the general issue."

it

it

is

it

it,

As to when the obligee is discharged by the act of God, etc.“
Under the general issue, the plaintiff must prove the execu
tion of the bond, unless it is ﬁled with the justice at the time
of pleading and the defendant fails to deny its execution under
oath.“ In order to prove this, the bond must be produced, if
or the excuse for not having
profert has been made of
has been lost or destroyed, or
in
must be proved; that
and
has
of
the
been
him
opposite
party,
given
possession
notice
and he has failed to do so.
to produce

In the

is

cases indicated above proof of execution
unneces
So where the opposite party pays money into court, on
the count in which the deed is set forth,“ or stipulates in
writing to admit the execution of the deed on the trial of the
cause; in such case the court will allow the deed to be read
Without further-_ proof, although the party stipulating will not
admit the execution." And where a party to
suit, pursuant
to notice, produces an instrument to which he
party, or
under which he claims
beneﬁcial interest,
not neces
10185; see, Dye v. Mann

684

9
2

357.

38—Burllng
570

&

1

Campb.,

v. Paterson,

Car.

&

663.

191; Klnne v. Owen,

9

5 §

§

ante,
ante,

§

291.

10186; see, Hobbs v
33—C. L.,
Brush El. Light Co., 75 Mich., 553; 42
N. W., 965; Boyer v. Sowler, 109 Mich.,
481; 67 N. W., 530; Robson v. Dayton,
111 Mich., 440; 69 N. W., 834,
34-—See,
85—See,

Mich., 249; Young v. Stephens,
Mich., 500.
36—C. L., §~826. Dunning v. Cnlklns.
51 Mich., 556; 17 N. W., 54; Newton v.
Prlnclpaal, 82 Mich., 273; 46 N. \V.,
234; ante,
191, and notes.
37—Dyer v. Ashton,
C., 3;
B.

1

32—C. L.,
10 Mich.,

§

a

it

a

is is

a

sary.3°

P..
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sary to prove the execution of it.-*9 Deeds acknowledged or
recorded prove themselves.“
The recital of a deed, in another deed, is evidence against
the party executing the reciting deed,“ and the obligee and
under him."
the deed is essential, and must be proved; it
will be suﬂicient if af party manifests his intention, in any man
ner, whether by action or word, to deliver or put the deed into
The delivery is usually proved
the possession of the other.“
by the fact of the party to whom it is made having the deed
If the-deed be executed by virtue of a
in his possession.“
those

claiming

A delivery of

power of attorney for the obligor, the power of attorney must
excused and its contents
be produced,“ or its production
proven.

When the general issue is pleaded, and the execution denied
under oath,“ some evidence must be given to show that the
defendant, and the person who executed the deed, are the
same.

Debt lies on any contract under seal to pay money, if the
demand is for a sum certain or capable of being reduced to a

certainty.“

-

Debt on judgment.—Debt lies upon the judgment
§669.
of a court, whether of record or not, and whether rendered in
this state or any other state or country.“
A judgment rendered in a court of record in this state would

it appear from the record
that the court had not jurisdiction.“
In this state it has been
held; ﬁrst, that in an action in one state, upon the judgment of
a court of general jurisdiction‘ of another state, no plea or
proof can be received in contradiction of any material fact
appearing by the record, unless such plea or proof would be
received in an action upon it in the court in which it was ren
be conclusive upon the parties, unless

39—Jacks0n

v.

Kingsley,

17

Johns.,

44—Jackson

2 Wend.,

308.

.

45—Corbin v. Jackson, 14 Wend.,

619.

15‘:-0_see . a H te . § 384 41—Jackson v. Brooks, 8 Wend., 426.
42—Jackson v. Harrington, 9 Cow.,
86.
As to manner of proving handwriting and the execution of the instrument,
5”» “'"*-'1§386~
43—Ver Plank v. Sterry, 12 Johns.,
536.

v. Perkins,

46_see' ante’ § 191'
47_1 Chlttfs Pl-- 10
48—1

Saund

Pl.

&

A111 ed» 110

Ev.,

5 Am.

ed.,

898.

49—Bradshaw
408_.
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dered; second, that if the record shows a want of jurisdiction,
the judgment is a nullity; third, that if the record does not
show either that the court had or that it had not jurisdiction,
the jurisdiction will be presumed; but in such case, facts show
ing a want of jurisdiction may be alleged by plea, and if estab
lished, a recovery may thus be defeated; and, fourth, that
when the record shows that where the process was not person
ally served, and that the defendant did not appear in person
in the suit, but that an attorney of the court appeared for
him and made defense, the authority of such attorney so to
appear

will

be presumed.5°

is

a

against an action on the judgment.
ever, an action may be brought on
diately after its rendition.“

In all other cases, how
justice judgment imme
’s

it

is,

A judgment obtained before a justice in this state, in any
suit commenced by attachment, in which the defendant was
not personally served, and did not appear, is only presumptive
evidence of indebtedness, which may be repelled by the defend
ant. And, probably, an action cannot be brought on the judg
ment until the property attached has been sold on the execu
The same reason which would prevent its being set
tion.-'*1
that
presumed to be satisﬁed by the property
off,“ that
taken on attachment, would seem to be equally available

A judgment rendered in an action against joint debtors is
conclusive evidence of the liability of the defendant who was
personally served with process in the suit, or who appeared

is

is

to

is

is

it

evidence only
therein, but against every other defendant,
of the extent of the plaintiff’s demand, after the liability of
such defendant shall have been established by other evidence.5_3
In actions upon judgments rendered by justices, the proper
question the rendition of the judgment,
the
plea by which
bound to show
general issue. Under this plea, the plaintiff
the original liability of the defendant, not served, etc., by evi
dence other than the judgment.
The judgment itself
no
evidence of that fact.“ The defendants may set up the statute

686

§

3

53—I-Iale v. Angeli, 20 Johns. 342;
Mich., 558.
v. Butler,
L.,
See, ante,
10372.
485.
55—Mervln v. Kumbel, 23 Wend., 293.

Mr-Donald
54-—C.

§

2

Mich., 165.
50-—Wllcox v. Caaslck,
51—Johnson v. Moss, 20 Wend., 148.
52—Mlllcr v. Starks, 13 Jol1ns., 517.

\
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of limitations to the original demand if they were not person
ally served with process, and did not appear in the cause.“
In all cases where an action is brought on a justice’s judg
ment, the defendant may show that it is void by reason of
irregularity in the proceedings.“
The imprisonment of the defendant on a justice’s execution
is a satisfaction of the judgment, at least while the imprison
ment continues,“ and an action could not be maintained on
the judgment.
So, if one of several defendants is imprisoned,
The defendant may also
the consequence would be the same.-">9
plead payment of the judgment or any other matter which
shows that the judgment has been satisﬁed or discharged.
When a judgment is insisted on as a seboﬂ’, and submitted to
and passed upon by court or jury, or whether the same be
allowed or not, the judgment is extinguished.“
Declaration on judgment.—Formerly, in declaring
§670.
the
of a justice, or setting it forth in any other
judgment
upon
pleading, in strictness, the party should have begun by alleg
ing the issuing and service of the summons or other process
by which the suit was commenced, and then have passed to
the rendition of the judgment, by stating that such proceed
ings were thereupon had in said cause, that on such a day
judgment was rendered, etc. If jurisdiction was acquired by
the party appearing and joining issue, or confessing judgment,

it should have been so stated.Q1 The declaration must also
have shown that the justice had jurisdiction of the subject
matter.
The particularity in pleading of. the common law is
not now required in justice ’s courts. In pleadinga judgment
or decision of a court or oﬁicer of special jurisdiction, it is
suﬂicient to allege generally, that judgment or decision was

duly made."
56—Bruen v. Bokee, 4 Denio, 66. And
it seems that a delendant in such case
may avail himself of any defense which
it would have been competent for him
to make in the original action It he
had been brought into court: Carmen v.
Townsend, 6 Wend., 206.
57—As to proving judgments, see,

tit!’ is remitted to his former rights, and
Mt-Guinty v. Herrick, 5
the bar ceases:

Wend., 2-10.
v. Hatt,

59—~Chapman

60—McGulnty

v.

41.

5

VVend.,

Hill,

35, and

240.

61—Corneii

v. Barnes, 7

c, p. 37.

ante,

note

v. Loder, 5 Wend., 58.
But Lt the detendant escapes, the plain

62——C. L., § 771.
ard, 23 Mlch., 374.

§ 374.
58——Sunderland

11 Wend.,

Herrick,
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Debt on penal statutes.—“In all cases not otherwise
provided for by law where a pecuniary penalty or
forfeiture shall be incurred by any person, and the act or
omission for which the same is imposed shall not also be a mis
demeanor, such penalty or forfeiture may be recovered in an
action of debt, or in an action of assumpsit; and if it be 0.
forfeiture of any property, it may be sued for and recovered
in an action of trover, or other appropriate action.”“3
-

§ 671.

specially

“By

statute justices of the peace shall have jurisdiction of
all actions for the recovery of penalties or forfeitures, where
the amount [of] the penalty or forfeiture shall not exceed one
hundred dollars.”°4

If

the act or omission for which the penalty or forfeiture is
imposed shall also be a misdemeanor, no action can be main
“When any act or omission is
tained under this chapter.
punishable according to law, by a ﬁne, penalty or forfeiture,
and imprisonment, or by such ﬁne, penalty, or forfeiture, or
imprisonment, in the discretion of the court, such act or omis
sion shall be deemed a misdemeanor,”‘"' and “in all cases
where the penalty or forfeiture shall be one hundred dollars, or
more, such penalty or forfeiture may be recovered by indict
ment in the proper court of the county.”“

\

Whose duty to prosecute.-“It shall be the duty of
§672.
every supervisor whenever he shall know, or have good reason
to believe that any penalty or forfeiture has been incurred
within his township, which shall be recoverable by action
before a justice of the peace, according to the foregoing pro
visions of this chapter, forthwith to commence and prosecute
a suit, in the name of the people of this state, for the recov
cry thereof/"" “It shall be the duty of every other township
officer, who shall know, or have good reason to believe that
63—C. L., 5 9797; see, Engle v.
Shurta, 1 Mich., 150. Assumpsit may be
brought under this statute: Canal Street
‘G. R. Co. v. Pans, 95 Mich., 372; 54 N.
W., 907. When a penal statute has been
penalties which have accrued
repealed
previous to the repeal cannot he recov
Engle v. Shurts, 1 Mich., 150;
ered:
Breltung v. Lindauer, 37 Mich., 230, and
ante,

L., § 9799; see, (mic, p. 14.
See, People v. Brady. 90 Mich.,
459; 51 N. W., 537, distinguishing Peo
ple v. Navarre, 22 Mich., 1.
64—C.

note

3.

65—C.

L., § 9807.

66—C. L.. § 9806.
can

not

These proceedings
court.

be taken‘ in Justice's

67—C. L., § 9808.

p. 14, note 3.
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any penalty or forfeiture has been incurred within his town
Ship, forthwith to give notice thereof to the supervisor/’°8

Action, where to be brought.—“Every action for a
§673.
penalty or forfeiture, shall be brought in the county where
the act was done, or Where the act omitted was required, in
whole or in part, to be done, upon which the penalty or for
feiture attac-hcd.”“°

Action, how brought and conducted.-“Every such
§674.
action shall be brought in the name of the people of the state
of Michigan, and shall be conducted and prosecuted in the
same manner as personal actions, and shall be subject to all
the provisions of law concerning personal actions, not repug
nant to the provisions of this chapter.”

Form of dec1ara.tion—in debt.—“In actions of debt
§675.
brought to recover any penalty or forfeiture imposed by any
statute, it shall be suﬁicient, without setting forth the special
matter, to allege in the declaration, that the defendant is
indebted to the plaintiffs in the amount of such penalty or forl
feiture; whereby an action hath accrued according to the pro
visions of the statute by which such penalty or forfeiture is
imposed, specifying the section and chapter, as the case may
require, or in some other similar terms referring to such
statute.’

’"

“When a penalty or forfeiture is imposed by law for any act
or omission, not exceeding any speciﬁed sum, an action may
be brought for the highest sum so speciﬁed; and the jury, or
justice before whom the trial shall be had, shall award the
sum so speciﬁed to the plaintiff, or such part thereof, within
the limitation prescribed by law, as shall be deemed propor
tionate to the offense.”"2

Declamtion in assumpsit for penalty or forfeiture.
“Whenever an action of assunipsit shall be brought for the
recovery of any penalty or forfeiture imposed by any statute,
§ 676.

68-C.
69-0.

Hart,

L., § 9809.
L., § 9800.
1 Mlch., 467.

70—-C.

L.

§ §9T98.

See,

People

v.

People
See
v.
71—C. L., § 9801.
Grand Rapids & W. P. R. Co., 64 Mlch.,

44

y-3}

618; 31 N. W., 546, for declaration held
fatally defective to support a Pause ot
action for a penalty brought in justli-e‘s
See, also, Benalleck v. People,
court.
31 Mlch., 200.
72—C. L., § 9805.
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without setting forth the special matter,

to allege in the declaration, that the defendant, being indebted
to the plaintiffs in the amount of such penalty or forfeiture,
according to the provisions of the statute by which such pen

alty or forfeiture is imposed, referring to such statute as pre
scribed in the last section, undertook and promised to pay the
same.”"3
Declaration, in trover, for goods forfeited.—“If an
§677.
action of trover be brought to recover any goods or other
things forfeited by the provisions of any statute, the declara
tion may allege that such goods or other things were forfeited

of such statute, referring to the
in the ‘foregoing sections, and that the
defendant converted the same to his own use, without setting
forth the special n1atter.”“
according
same

to the provisions

as prescribed

Plea and evidence.—“To every declaration for a
§678.
penalty or forfeiture, the defendant may plead the general
issue, which shall be in the same form as in personal actions;
and may give in evidence under such plea any special matter
in bar of the action, or in discharge of the defendant there
from, in the same manner, and with the like effect as if a spe
cial notice thereof had been given.”7~"

is it,

is

it

Debt on by-laws.-Where a by-law enacts a penalty
§679.
to be incurred, when its restrictions are not complied with,
or assumpsit.“
debt may be brought for the recovery of
But, where
enacted that the penalty
to be recovered
by debt, then debt only can be maintained."

“In

it

it

it,

it

an action of debt for the penalty of a by-law, the time
was made, the parties by whom
was made, their
authority to make
the by-law itself, and the breach of
by
the defendant, must be set forth; that the Court may judge

1

§
§

a

it to prove title to lands: Ramsby v.
Bigler, 129 Mich., 570: 89 N. VV.. 344.
7G—~Fe1tmakers
v. Davis,
Bos.
P., 98.
77—Com. Dig., "By-Law," 21. \\'heu
ever the mode of enforcing obedience to
a by-law is prescribed by such by~law,
pursued:
that mode must be strictly
Dillon on Municipal Corp., 345.
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5

§

L.,
People v. Brady,
9802.
Mich., 462; 51 N. W., 537.
74—C. L.,
9803.
75--C. L.,
9804.
This section
is
not applicable to an action to recover a
penalty for obstructing
highway
a
brought before
justice of the peace, so
as to enable the defendant
by virtue of
73-—C.

90

&

when
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both whether the by-law be good and whether the defendant
'
be a proper object of the action.”'“3
78-2

Kyd on Corp., 167; cited and
approved in Coats v. Mayor, etc., 7 Cow.,
In the work of Judge Dillon
585.
Corporations, it is said
on Municipal
that the courts. unless it be the courts
of the municipality, do not judicially
notice the ordinances of a municipal cor
poration, unless directed by the charter
Therefore, such
or statute to do so.
Ordinances,
when sought to be enforced
by action, or when set’ up by the defend
should be set out
ant as a protection,

It is
in the pleading.
they
be referred to
It is,
title or section.
to be sufﬂcient, in the
provisions
legislative
manner of pleading,

not suﬂicient that
generally by the
however,
absence

believed
of special

prescribing
set forth

to

the
the

i
legal substance
of that part of the
ordinance alleged to have been violated,
it being advisable, for purposes of iden
tificatlon, to refer to the title, date and
section.
In a declaration to recover a
penalty for the violation of a by-law or
ordinance, the facts which make the lia
bility of the defendant
should
be dis
tinctly stated, and regularly, as before
stated, the by-law should be set forth,
or its substance stated, and the breach.
But where, as in some of the city char
ters in this State, it is provided that
prosecutions
in
for
violations
of
ordinances it shall be suﬂicient to refer
to the ordinance violated, by its title, it
would not be necessary to- set out the
ordinance or its substance.
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