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Nature of the action-when it may be brought-at
§649.
common la.W.—This action has for its object the recovery of the
possession of speciﬁc personal chattels. The gist of the action
unlawful detention. In certain cases because of the lack of
ﬁnancial responsibility of the defendant, it is the only prac
tical remedy. The plaintiif in replevin must have a general or
special property in the goods taken, and a right to the pos
session ‘of them, at the time of the taking or detention, and
of the issuing of the writ, or he cannot maintain the action}
But it is not necessary that the plaintiff should ever have had
the actual possession before bringing the suit.” At common
is

1—Sharp v. Whittenhall, 3 I-Iill., 578;
Dodworth v. Jones, 4 Duer, 201; see,
ante, § 100, notes; Dunham v. VVyckoi‘l,
3 Wend., 280; and Hatch v. Fowler, 28
Mlch., 205; Taylor v. Boardman, 24
Mlch., 292; Hunt v. Strew, 33 Mlch.,
85; Hall v. Kalamazoo, 131 Mlch., 404;
It seems that one who
91 N. W., 615.
has the present right of possession needs
no other property right to enable him
Woolston v.
to maintain the action:
Smcad,
42 Mlch., 54; 3 N. W., 251;
Eldridge v. Sherman, 70 Mlch., 266; 38
N. W., 255.
Cattle taken damage /easant and im
pounded,
can be replcvied only under
chapter 295, C. L., 1897:
Campau v.
Konan, 39 Mlch., 362: Marx v. Wood
ruff, 50 Mlch., 361; 15 N. W., 510.
A mortgagee of chattels cannot main
tain replevln against an officer who has
taken the goods from the possession of
42

mortgagor before foreclosure, under
an execution against him,
notwlthstfnd
ing the mortgage is past due and un
paid, so long as the oﬂicer is proceed
ing in due course under the statute to
a sale
of
the mortgugor‘s interest:
Macomber v. Saxton, 28 Mlch., 516. The
mortgagor has a redeemable
interest
until actual foreclosure which is levia
ble, and the oﬂicer has a right to the
possession
of the goods for a. suﬁlcient
length of time to sell them on his proc
ess: Carey v. Hewitt, 26 Mlch., 228.
2—Dunham v. VVyckoi’f, 3 Wend., 280;
Baker v. Fales, 16 l\‘Iass., 147; Gates v.
Gates, 15 Iln'd._. 810; Jackson v. Dean‘,
1 Doug. Mlch., 519, 526.
The plalntil‘l's
rights depend upon the condition of the
title and the right of possession at the
commencement
of the action:
Crouse v.
Derbyshire, 10 Mlch., 482: and Carey v.
Hewitt, 26 Mlch., 228. But a party can
the
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law, as a general rule, replevin would lie whenever trespass
de bonis could be sustained ;3 but not always may there be a
choice between these actions.‘
Under the statute, perhaps, the
correct rule would be that it can be brought in all cases where
trover could be supported.5
The action can be maintained for the taking or detaining of
personal chattels only.“ It does not lie for things ﬁxed to the
freehold.’
When one enters and ousts the owner of land, and
continues in possession, cutting and removing the crops,
replevin will not lie for them, although they were sown by the
Several persons cannot join their several rights in
this action, but each must have a separate replevin; but joint
tenants, or tenants in common may.” If one part owner of a

owner?

bring replevin for property already
Thus, where a
in his own possession.
constable
levied upon personal property
in the possession of the judgment debtor,
but never took it into his own possession
nor in any way interfered with the
debtor's possession,
the debtor could not
sue the officer
in replevin:
Bacon v.
Davis, 30 Mich., 157; see, ante, § 100,
n, 3; and
Morrison v. Lumbard, 48
Mich., 5-i8; 12 N. W., 696.
The prin
ciple which governs in replevin obliges
the plaintiff to establish a substantial
of the property as the very
detention
The
groundwork of the action:
Ibid.
action rests on a tortious taking or de
tention of property, and should not be
brought against one not in fault: Cad
well v. Pray, 41 Mich., 312; 2 N. W.,
Replevin will lie at the suit of the
52.
mortgagee
to recover property taken on
the value of which did
an execution
not exceed the amount of the mortgage:
Stack v. Olmsted, 127 Mich., 359; 86 N.
not

VV.,

851.

Replevin does not lie against one who
is not unlawfully detaining the property
at the time the affidavit for the writ is
sworn to and when the writ ls delivered
Burt v. Burt, .41 Mich.,
to the officer:
82; 1 N. W., 936; see, Adams v. Wood,
Goods
51 Mich., 413; 16 N. W., 788.
of defendant
in
not in the possession
replevin on the day the writ issued were
presumably not in his possession when
Reid, Murdock & Co.
it was sued out:
v. Parks, 122 Mich., 363; 81 N. W.,
252.

3—Stewart

v.

Wells,

6

Barb.,

79:

Rogers v. Arnold, 12 VVend., 30: Chap
man v. Andrews, 3 Wend., 240; Pang
burn v. Patridge, 7 J0hns., 140; Cres
son v. Stout,
17 Ibid., 116; Clark v.
Skinner, 20 Ibid., 465; see, antc., § 100.
property has been wrongfully
“Where
taken or wrongfully disposed of by one
to whom it was given in charge, the
owner may replevy it from any one who
has bought it even in good faith and
without notice of the title to the real
owner,
and without any previous de
Trudo v. Anderson, 10 Mich.,
mand:
357, 358; see, Ballou v. O'Brien, 20
Mich., 304, 324; see, Bristol v. Braid
wood, 28 Mich., 191. Where goods are
of,
the
wrongfully sold or disposed
owner may rcplevy them from the hands
of the purchaser, or sue in trover for
Eggleston v. Mundy,
the conversion:
4 Mich., 295.
.
4——Gamble v. Cook, 106 Mich., 561;
64 N. W., 482.
_5—McBrian v. Morrisop, 55 Mich.,
351; 21 N. W., 368.
6—Nibblet v. Smith, 4 Term. R., 504.
Not lie against undertaker for corpse:
Keyes v. Konkel, 119 Mich., 550: 78
N. W., 649.
v. Whittem, 3 Ad. & E.,
7-—Outten
N. S., 961; Darby v. Harris, 1 Ibid.,
899; ante, § 100, notes; and Hatch v.
Fowler, 28 Mich., 205.
8—Demott v. I-lagerman, S Cow., 220.
9—2 Saund. Fl. &- Ev., 5 Am. ed.,
Husband and wife may join in a
770.
suit to recover property exempt from
The statute which authorizes
execution.
the wife to sue alone for property of

658

On.

XXX IX.

_

aarnnvm.

§ 650

chattel sue alone, the non-joinder of the other or others may
If he sues for a
be pleaded in abatement,” but not in bar."
moiety only in his writ, the suit shall be abated." The rule is

well established that
erty cannot maintain

in common of personal prop
replevin against his cotenants."

one tenant

By statute.—“Whenever, by any statute, executors
§650.
or other persons, suing in the right of another, are authorized
to maintain actions of trespass or trover, for any personal
property, unlawfully taken, or unlawfully detained, such per
sons may maintain actions of replevin for such pr0perty.”1‘*
“No replevin shall lie for any property taken by virtue of any
warrant for the collection of any tax, assessment or ﬁne, in
pursuance of any statute of this state.”‘*"
her

exempt
from execution,
prevent him from joining with
her in replevin for such property: Shep
ard v. Cross, 32 Mich., 96.
10—l-lart v. Fitzgerald, 2 Mass., 509.
So, if the husband sue alone in replevin
property belonging to his
to recover
wife held in her own right, or that of
another person, he will be non-suited,
and the non-joinder of the wife need
not be pleaded:
Brown v. Fiﬁeld, 4
Mich., 322, 326.
The owner of a part
interest in property which cannot be
divided, cannot maintain replevin for his
undivided share if the execution of the
writ would deprive his cotenant whose
of his right of pos
title is undisputed,
session: Kindy v. Green, 32 Mich., 310.
But where a party brought replevin tor
an undivided half of a
and recovered
crop of wheat standing in shock, the de
fendant having no interest in the other
undivided half, held, that he could not
raise the objection that the suit could
the wheat
not be maintained because
the writ issued:
was undivided when
S0,
Crapo v. Seabold, 36 Mich., 444.
where a tenant of farming lands agreed
to pay to the landlord one-half of the
grain raised thereon, in good order on
the farm as his share for the rent, held,
that they were tenants in common of
the grain, and that when it was threshed
and ready for delivery, the landlord was
entitled to the half thereof, and that
upon
the tenant's removing the grain
from the farm and refusing upon de
mand to deliver one-half to the land
husband

does not

lord he might maintain replevin for his
undivided half against the tenant: Suth
erland v. Carter, 52 Mich., 471; 18 N.
W., 223.
11—Wright v. Bennett, -4 Barb., 451.
12—D’Wolf v. Harris, 4 Mason, 515.
538; see, ante, § 100, notes.
13—Wetherel
v. Spencer,
3 Mich.,
123, 127.
Nor against his cotenant‘s
bailee:
Russell v. Allen, 3 Kern., 173.
See, also, Bray v. Bray, 30 Mich., 479;
Kindy v. Green, 32 Mich., 310; Kline v.
Kline, 49 Mich., 419; 13 N. W., 800;
and Coan v. Mole, 39 Mich., 454.
14—C. L., § 10649.
See, ante, § 100,
15-—C. L., § 10651.
note 5; Scott v. Whelan, 96 Mich., 624;
55 N. VV., 1025. The property of a party
seized for a tax for which the party was
not liable to be assessed, may be replev
ied; the statute has no application to a
case in which no valid tax could be as
sessed:
Le Roy v. East Saginaw City
Ry. Co., 18 Mich., 233. The prohibition
against bringing replevin for property
taken under a tax warrant does not ap
ply where there was no jurisdiction to
levy the tax:
McCoy v. Anderson, 47
Mich., 502; 11 N. W., 290; Lantls v.
Reithmiller,
95 Mich., 45; 54 N. W.,
713; Whittaker
v. Fuller,
96 Mich.,
141; 55 N. W., 612.
The statutory
prohibition against bringing replevin for
property taken in satisfaction of a tax
levy while it does not cover cases in
which the tax is manifestly unlawful on
its face, or is levied against a stranger
to it, cannot be defeated by a mere claim
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“No replevin shall lie at the suit of the defendant in any
cution or attachment,

to recover

exe

goods or chattels seized by

virtue thereof, unless such goods or chattels are exempted by
law from such execution or attachment; nor shall a replevin
lie at the suit of any person, unlew he shall, at the time,
have a right to reduce into his possession the goods taken or
detained.”1“
The dec1aration.—“It shall be suiiicient for the plain
tiﬁ in his declaration, whether the original taking was lawful
or otherwise, to allege with requisite certainty of time, place
and value, that the defendant received the property to be deliv
ered to the plaintiff when thereunto afterwards requested, and
that the defendant, although rcquested so to do, has not deliv
§ 651.

ered the same to the plaintiff, but hath unlawfully detained
the same, to the damage of the plaintiﬁ such sum as he may
specify.’

’1"

Z

that the tax is invalid, if it is appar
ently regular:
Hlll v. Wright, 49
Mich., 229; 13 N. W., 528; Forster v.
Brown, 119 Mich., 86; 77 N. W., 646;
Where
and cases cited in the opinion.
jurisdiction to levy and assess the tax
the court can have no fur
is established
ther concern with matters affecting the
exercise oi’ such jurisdiction, however ir
regular or invalid they may have been
Hood v. Jud
in the action of replevin:
kins, 61 Mich., 575; 28 N. W., 689;
West Michigan Lumber Co. v. Dean, 73
Mich., 459; 41 N. W., 504; Michigan L.
S. P. Co. v. Atwood, 126 Mich., 651; 86
Where property is seized
N. W.. 139.
proper oﬁicer
under a tax
by
the
roll and warrant fair on their face re
Michigan Lumber
plevin will not lie:
Co. v. Dean, supra,‘ Boyce v. Peterson,
84 Mich., 490; 47 N. W.. 1095; Mogg
v. Hall, 83 Mich., 560; ~17N. W.. 553:
North-W'estern, C. & L. Co. v. Scott. 123
Mich., 357; 82 N. VV., 76; Curtlss v.
Witt, 110 Mich., 131; 67 N. W.. 1106.
Where replevin was brought. contrary to
this statute for property taken under a
tax levy. it was held proper on quashing
the writ. to give judgment for the defend
of the tax lien:
ant for the amount
229; 13
Hill v. Wright, 49 Mich.,
N. W., 528.
in replevin for property duly seized
for a village tax regularly assessed, the

validity

of the village organization and
of the charter under which it has acted
for a number of years, cannot be con
sidered: Coc v. Gregory. 53 Mich., 19;
18 N._ W., 5-i1.
And one whose prop
erty ls seized upon a tax warrant against
a third person may replevy it:
Travers
v. Inslee. 19 Mich., 98; Tousey v. Post,
91 Mich., 631; 52 N. \V., 57; Pioneer
Fuel Co. v. Malloy, 131 Mich., 466; 91
N. W., 750.
16—C. L.. § 10652.
See. ante, § 100,
note 6; Macomber v. Saxton. 28 Mich.,
516.
If a husband abandons his wife,
leaving her in possession
of household
goods exempt from execution.
he cannot
replevin
get
possession
by
of
them
against her:
Smith v. Smith, 52 Mich.,
538; 18 N. W., 347.
Replevin lies for
property seized upon an execution issued
in void garnishment proceedings:
Iron
Cliffs Co. v. Lahals, 52 Mich., 394; 18
N. \V., 121.
17—C. L., § 10670.
The declaration
a Justice
may be
in replevin before
oral: Smith v. Dodge. 37 Mich., 354.
In declaring. it is sufficient to follow the
form prescribed by the statute:
Elliott
v. Whitmore. 5 Mich., 535.
The statute
recognizes no distinction between replev
in tor taking and that for detaining. but
the action is in form in all cases for de
talnlng only:
Trudo v. Anderson, 10
Mich., 370; whether the taking
be
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“It shall not be necessary for the plaintiﬁ‘ to state in his dec
laration, a place certain within the township, city or village, as
~
that where the property was detained.”18
Plea and notice.—“The defendant may plead the
§ 652.
general issue to such declaration, which shall be in the same
form as in personal actions, and shall put in issue not only the
detention of the property, but also the property of the plaintiff
therein, and his right to the possession thereof at the time of
the commencement of the suit, and under such plea the defend
ant may give notice of any special matter of defense to the
’
action. ’1°
Dema.nd.—In trover, a. demand must be proved if the
defendant came lawfully into possession of the property; the
§ 653.

wrongful or not:
Le Roy v. East Sag
inaw City Ry., 18 Mlch., 234, 240; Mc
Graw v. Pettibone, 10 Mlch., 537; Riley
v. Littleiield, 84 Mlch., 22; 47 N. W.,
576.
re
Description of the propcrt;/.—In
plevin tor grain or othe-r chattels deﬁned
by measurement,
a description indeﬁnite
as to quantity, and not otherwise made
certain, is detective:
Farwell v. Fox,
Thus, property described
18 Mlch., 169.
as “a quantity of corn consisting oi!
about two hundred bushels, and a quan
tity oi rye consisting of about one hun
Stevens
dred bushels," is insuﬂicient:
But a declara
v. Osman, 1 Mlch., 92.
property as "six
tion describing the
Farweil v. Fox, 18
oxen" is suﬂleient:
Mlch., 166.
And in replevin for prop
erty taken in execution and claimed as
exempt, the declaration need not specif
the character
oi! the
ically describe
property so as to show it to be exempt;
Elliott v. Whitmore, 5 Mlch., 532; see,
In a declaration in
ante, § 102, n. 4.
trover tor various articles, it is not nec
essary to state the separate value oi
each, but only the value of the whole:
Where
Root v. Woodrufi, 6 Hill, 418.
in
and declaration
the aﬂldavit, writ
replevin set iorth the value of the prop
erty at less than one hundred dollars, and
the general
the defendant has pleaded
issue, the tact that the plaintiffs own
testimony shows the value of the prop
ertytobe more than one hundred dollars,
does not oust the justice of jurisdiction:
28 Mlch., 171.
Henderson v. Desborough,

It

is a. variance in the description
property in the declaration from
that found in the writ it must be taken
advantage
oi before plea to the merits:
Reeder v. Moore, 95 Mlch., 594; 55 N.
W., 436.
18-—C. L., § 10671.
19—C. L., § 10672. Singer Mfg. C0. v.
Benjamin, 55 Mlch., 332; 21 N. W., 358;
Any thing going to show
23 N. W., 25.
that the plaintiii in replevin had no
right to the possession,
when he com
menced the suit, may be proved
under
the general issue; as, that the sheriff
had taken the property on a lawful writ,
from the plaintiﬂ, and continued law
fully to hold it under that writ: Bei
den v. Laing, 8 Mlch., 503; Clark v.
West, 23 Mlch., 242; 26 Mlch., 228;
Macomber v. Saxton, 28 Mlch., 516. So,
that the property was taken on execu
tion against a third person who claimed
Snook v.
to be the owner thereof:
Davis, 6 Mlch., 156. Or, that the prop
erty was seized and held under writs 0!
attachment,
may be shown under the
general issue without notice:
Craig v.
Grant, 6 Mlch., 455.
In replevin it is
competent to disprove the plaintii’i"s title
to the goods, and this may be done by
showing that some one else owns them:
Nicholson V. Dyer, 45 Mlch., 610; 8 N.
W., 515.
In order to recover damages
for injuries not the ordinary result of
the execution
of the writ the defend
ant must give notice oi’ such claim with
his plea:
Bateman v. Blake, 81 Mlch.,
227; -15 N. W., 831.
there

ot the
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It is said, however, that
rule applies to this action.”
proof of a refusal to deliver the property need not be strong in
this action, in the form in which we are required to bring
as in trover.“
defense, the
Whenever the defendant has given notice of
a

it,

same

3

Hill, 348. quires an affidavit for the writ to be made
20—Barrett v. Warren,
the taking is lawful, and there after the cause of action accrued, and be
has been no wrongful conversion by the fore the issuing of the writ: Darling v.
Legler, 30 Mich., 54.
When the orig
defendant,
there is nothing to put him
in the wrong until the person entitled inal taking was felonious, no matter in
whose hands the property may be sub
demand for the property and
has made
up:
sequently found, the owner is entitled
the defendant. has refused to give
because
Adams v. Wood, 51 Mich., 413; 16 N. to his writ, without demand,
W., 788. In replevin against
wife for no person can acquire a rightful po'
property mortgaged by her husband, and session through a felonious taking. And
kept in use upon a farm belonging to the same is true when the original tak
ing was
trespass,
so long as the tres
the wife where she and her husband re
pass remains unsatisﬂed and the owner
sided, hcld, that the property being law
fully in the possession of the wife, she is not in some way estopped from assert
But a different rule
could not be subjected to the costs and ing the wrong.
prevails when the taking is wrongful,
expenses of the suit until after demand
arises out of contract relations
upon her; and that the fact. that she though
claimed to own the property was not with the rightful owner, and is claimed
In all such
sutiicient to dispense with a. demand: to be in pursuance thereof.
Campbell v. Quackenbush, 33 Mich., 287. cases, before any wrong can be imputed
But where property has been taken to the party in possession in good faith,
and before he can be subjected to the ex
wrongfully by the defendant, _no demand
suit: Le Roy v. penses of a suit, he must be requested
is necessary
before
East Saginaw City Ry. Co., 18 Mich., to give up the property and refuse to
do so.
But unless the plaintiff is en
233.
Demand
before bringing replevin
where the defendant's titled to have his demand complied with
is unnecessary
Bertwhistle v. at the time it was made, it can lay no
possession
is wrongful:
Goodrich, 53 Mich., 457; 19 N. W., 143. foundation for this action or change the
where a. character of the defendant's possession:
Nor is any demand necessary
wrongful taker, or one to whom the Adams v. Wood, 51 Mich., 411; 16 N.
W., 788.
Replevin will not lie upon
property was given in charge, has dis
demand which when made was in viola
posed of it without authority, notwith
standing the defendant may have bought tion of an injunction of a court of com
Smith v. Smith, 52
it in good faith, and without any notice petent jurisdiction:
Mich., 538; 18 N. W., 347.
Trudo
Proof of
of the title of the true owner:
demand on defendant's agent in posses
V. Anderson, 10 Mich., 357; Ballou v.
O'Brien, 20 Mich., 304, 324, and see sion of the property and who was acting
Whitney v. McConnell, 29 Mich., 12 for defendant is suﬂicient demand on de
Congdon v. Bailey, 121 Mich.,
fendant:
replevin
will lie without de
And
has 570; 80 N. W., 369. A demand by the
an
officer
who
against
mand
owner, or his agent before his death,
plaintiff's property on an exe
taken
in will support an action after his death:
person
a
third
against
cution
Moore v. Machen, 12-1 Mich., 216; 82 N.
whose hands the oﬁicer found the prop
W., S92.
It is not necessary, in case of
Doug. Mich.,
erty:
Jackson v. Dean,
demand of Sheriff for property attached,
But where a demand is necessary
519.
that the demand specify the nature of
in order to lay the foundation for re
the interest of the demandant:
plevln, a demand made by the ofﬁcer
School
after the issuing of the writ, and while craft v. Simpson, 123 Mich., 215; 81
ready for N. W., 1076: see, ante,
100-103.
he has it in his possession
service, is insufiicient under the statute.
21-—Holbrook v. Wright, 24 Wend.,
750, which expressly re
169.
C. L., 1897,
66
2
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jury must pass upon the _matter and incorporate it in their ver

if

the defendant sets up property in a third per
jury should be, that the property of the
in
such person. When the trial is by the
goods and chattels is
justice, the same course must be taken to authorize a judgment
for the return of the property. The general issue alone would

dict.”

Thus,

son, the verdict

of the

not, probably, authorize judgment for a return.”
§654. Judgment for p1a.intiﬁ', etc.—“If, upon the trial of
the cause the verdict be in favor of the plaintiff, the same jury
shall assess the damages which he has sustained by the 1mlaw
ful taking and detention, or by the unlawful detention of the
property; but if judgment pass for the plaintiff by default,
or upon an issue of law, the damages may be assessed by the
court, in the same manner as in personal actions.”2*
This provision of the statute contemplates not merely nom
inal damages, but such actual damages as the plaintiff has in
fact sustained, by reason of the taking and detention, or the

unlawful detention of the property;

and they are not to be
inferred, but must be proved.‘-’~" The value of the services of an
attorney and counsel for the plaintiff, or any fees actually paid
by the plaintiff to his attorney and counsel in the prosecution
of the suit, constitutes no part of the damages contemplated
22—Boynton v. Page, 13 Wend.,

425.

v. Van Dyke, 6 Hill, 613;
118 Mlch., 553; 77
v. O'G0l'man,

23—Pierce

Harris
N. W.

Where the prop
24—C. L., § 10674.
has been delivered to the plaintiff,
a verdict on the trial,
and he recovers
the value of the property is never as
Merrill v.
sessed by the court or jury:
Butler, 18 Mlch., 295. Recovery in re
plevin of that portion of a fraudulent
purchase
of goods found in the posses
sion _of the defendant
does not bar an
of trover for the remainder:
action
Reid, Murdock & Co. v. Ferris, 112
Mlch., 693; 71 N. W., 484: and cases
Plaintiff cannot
cited In the opinion.
recover for property known by him to
possession
or out
be out of defendant's
of existence when the writ was sued
Reid, Murdock & Co. v. Ferris,
out:
supra. The expense of replacing a build
ing wrongfully removed may be recov
erty

Byrnes v. Palmer,
as damages:
Depre
I13 Mlch., 17; 71 N. W.,~331.
ciation in value of a race horse because
not properly cared for is a proper ele
Riley v. Littleﬂeld,
ment of damages:
84 Mlch., 22; 47 N. W.. 576.
ered

25—Phenix, etc., v. Clark, 2 Mlch.,
But if no evidence
of damage
was submitted
to the court or jury, a
Judgment for any more than nominal
damages
would be erroneous.
Ibid.

327.

Damages

allowed

a

defendant

in

re

plevin may include the value of the use
of the property while it is kept from
him by means of the replevin proceed
ings:
Burt v. Burt, 41 Mlch., 82; 1
N. W., 936.
The plaintiff in an un
founded suit in replevin may become lla
ble for damages
for withholding the
property
from
defendant,
the
even
though the latter is not the owner of
it: Ibid.
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by the statute, and cannot be legally taken into consideration
in the assessment of such damages?“
If the cause is tried by a jury, and they ﬁnd for the plaintiil,
they will assess the damages; if tried by the justice, he will do
the same; if the defendant does not appear and plead, or judg
ment is given against him on demurrer, the justice will assess
’
the damages.

In case goods are not found.-“If the goods and chat
§ 655.
tels speciﬁed in any writ of replevin shall not be found, or
shall not be delivered to the plaintiff, he may proceed in the
action for the recovery of the same, or the value thereof/’27
“If the goods and chattels speciﬁed in the declaration, shall
not have been replevied and delivered to the plaintiif, such
plaintiff, in case he shall recover upon the whole record, shall
be entitled, in addition to his damages and costs, to a further
judgment that such goods and chattels be replevied and deliv
ered to him without delay; or in default thereof, that such
plaintiif do recover from the defendant the value of such goods

and chattels, as the same shall have been assessed.”28
“The execution to be issued upon such judgment shall com
mand the sheriif to levy the plaintiif’s damages and costs, of the
goods and chattels, lands and tenements of the defendant, as in
other executions against property; and also to replevy the
goods and chattels described in the declaration, which shall
also be speciﬁed in the execution, and to deliver them to the
26—Hatch v. Hart, 2 Mich., 289.
27——C. L., § 10660.
Maxon v. Perrot,
17 Mich., 334.
A replevin suit in which
the property is not taken on the writ,
and the piaintii‘! proceeds for damages,
property.
determines
the title to
the
The same principles apply to such a
case as to an action of trover:
Parme
lee v. Loomis, 24 Mich., 242; see, ante,
Where in replevin the de
§ 6-i7.
fendant was in the wrongful possession
of the whole of the property before the
issuing oi the writ, the plaintiffs right
to recover the value thereof is not de
hy the oﬂ1cer's iailure
feated
to levy
the property.
Nor is the p1a.intii!'s
recovery conﬁned to the property ac
tually heid by the defendant at the date
oi’ the writ:
McBrian v. Morrison, 55
This statute
M_ich., 351; 21 N. W., 368.

on

does not authorize a recovery for prop
erty not in the possession of defendant
when the writ was sued out: .Reid, Mur
dock & Co. v. Parks, 122 Mich., 363;
81 N. W., 252.
See also Hanselman v.
Kegel, 60 Mich., 5-14; 27 N. W., 678.

in replevin tor tools of plaintiffs
the estimate
trade taken on execution
to the
of value should be conﬁned
amount exempted by law, and the dam
ages tor their detention
should be lim
during which the
ited to the period
plaintiff was deprived
oi his exempt
property:
53
McGuire v. Galligan,
Mich., 453; 19 N. W., 142.
2S—C. L., § 10676.
v.
Rathburn
Ranney, 14 Mich., 387. See Reid, Mur
dock & Co. v. Parks, 122 Mich., 363;
81 N. W., 252; Hanselinnn v. Kegel, 60
Mich., 549; 27 N. W., 678.

664

%_

+~<—~4ﬁ

CH.

XXXIX.

REPLEVIN.

§ 656

if they can be found within his county, and if the same
cannot be found, then that he levy the value of such goods
and chattels, specifying the same, together with the aforesaid
damages and costs, of the goods and chattels, lands and tene
plaintiff,

ments of the defendant, as above provided/’2°
“The sheriﬂ’ shall proceed in the same manner to collect any
moneys directed to be collected upon such execution, as upon
executions against property in personal actions, and he shall
possess the same powers in respect to the replevying of the
property described therein, as are herein provided upon the

execution of writs of replcvin; and if the goods and chattels
described in the execution are replevied and delivered to the
plaintiﬁ, they shall be irrepleviable/’3°

Judgment for defendant, etc.—“If the property spe
§ 656.
ciﬁed in the writ shall have beendelivered to the plaintiff, and
the defendant recover judgment by the discontinuance or non
suit, such judgment shall be, that the defendant have return
of the goods and chattels replevied, unless he shall elect to
waive such return as hereinafter provided; and also that he
recover the damages sustained by him by reason of the deten
tion of such goods and chattels, which damages ‘shall be
assessed by a jury in the proper eo1u't.”-“'1.
L., § 10677.
An execution
issue against the body under C. L.,
See, Tomlin v. Fisher, 27 Mich.,
§ 860.
524.
29—C.

may

30—C. L., § 10678.
being
31-—C. L., § 10679.
This
a
statutory action the judgment must be
such and such only, as the statute au
thorizes:
Bateman v. Blake, 81 Mich.,
232; 45 N. iV., 831. No entry of waiver
of return need be made beyond such re
cital in the judgment:
Kline v. Kline,
Accept
49 Mich., 419; 13 N. W., 800.
ance of verdict for value and entry of
judgment thereon is sumcient evidence
of waiver:
Mueller v. Provo, 80 Mich.,
484; 45 N. W., 498.
It seems that
where plea is the general issue and
defendant prevails upon sole ground that
his possession
no
was lawful
because
demand had been made he is not entitled
to a return of the property but only to
Far
a judgment for nominal damages:
rah v. Bursley, 100 Mich., 547: 59 N.
W., 245.
A return need not be award
ed in a judgment for the plaintiff in rc

plevin, where the property was delivered
Smith v. Dodge,
under the writ to him:
37 Mich., 354.
And a judgment for the
return of the property to the defendant
would be erroneous, where the plaintiﬂ
fails for the reason that the property
was in his own possession when the writ
Gidday v. Witherspoon,
35
issued:
Mich., 368.
A judgment quashing the
in replevin, is equivalent to
proceedings
or discontin
a judgment of nonsuit
case,
when
the
uance.
And in such
property has been given to the plain
tiii under the writ, the party dispos
sessed has a right to have a return, or
to waive a return and have Judgment for
the
value of the
chattels replevied:
Humphrey v. Bayn, 45 Mich., 565; 8
See, Hill v. Webber,
50
N. W., 556.
Mich., 145; 15 N. W., 52; Soper v.
Hawkins, 56 Mich., 528; 23 N. W., 206;
Chllson v. Jennlson, 60 Mich., 235; 26
N. W., 859.
A verdict that "defendant
did not unlawfully detain" does not en
title defendant to a return of the prop;
erty. If the verdict were general, how
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“Whenever the plaintiif or defendant shall be entitled to a
return or surrender of the property replevied, instead of taking
judgment for such return or surrender, as above provided, he
may take judgment for the value of the property replevied, in
which case such value shall be assessed on the trial, or upon
the assessment of damages, as the case may be, subject to the
provisions of section twenty-nine of this chapter. And in such
to a judgment against the sureties
in the bond given by the opposite party, on the delivery of the
property to him by the oiﬁcer, as well as against the principal.
When judgment shall be rendered against a party and his
sureties, pursuant to the provisions of this section any exe
cution issued thereon shall direct the oﬁicer to whom it is
directed to make the amount thereof out of the goods, chattels,
case he should be entitled

land and tenements of the principal, naming him, and for want
thereof, out of the goods, chattels, lands and tenements of the
’
sureties. "*2
a. judgment for return would be
proper: Harris v. O'Gorman, 118 Mich.,
553; 77 N. W., 12. The giving of the
bond in replevin does not have the effect
to pass title to plaintiff if property be
replevied and delivered to him: Lind
say v. Morse, 129 Mich., 350; 88 N. W.,
881; liiannausau v. Wallace, 87 Mich.,
543; 49 N. W., 1082.
Judgment for re
turn vests title in the defendant in trial
on merits and he may have trover for
its value. His remedy is not alone on
Smith v. Demarrais, 39
the bond:
Mich., 14. If defendant waives judgment
for return or value of the property and
in consequence no judgment for either
judgment
is rendered he cannot have
for damages.
Under such circumstances
a judgment for
return with general
damages
Bnteman
should be given:
v. Blake, 81 Mich., 227; 45 N. W.,
ever,

831.

On an assessment

of damages,

re

turn being waived, all questions concern
ing the amount recoverable must be set
tied and the assessment
is the conclu
liability on the replev
sive nicasure
0‘
Paddock, 75
in
bond:
Treadwell
v.
Mich., 286; 42 N. W., 820; Ryan v.
Akeley, 42 Mich., 516; 4 N. W., 207;
v. Robinson, 101 Mich., 240;
Simmons
59 N. W., 623.
he fact that defendant
had judgment for return on the trial be
fore the justice, does not prevent his

taking a judgment for value on trial of
plaintiffs appeal:
McCabe v. Looms
foot, 119 Mich., 323; 78 N. “K, 128.
Where plaintii! fails to appear on return
day in Justice's court and the oﬂicer re
may
fuses to return the writ defendant
show delivery of the goods to the plain
tiﬂ and take judgment for their value
if he so elects:
Frank v. Brown, 119
Mich., 631; 78 N. W., 670.
If plaintiff
fail to 'appear defendant is entitled to
a judgment of nonsuit: Cagney v. Wat
tles, 121 Mich., 469; 80 N. W., 245.
To entitle defendant to judgment for
value it is not essential to show more
than possession under claim of title:
Steere
v. Vanderberg, 90 Mich., 187;
51 N. W., 205.
32—C. L., § 10680.
The section 29
referred to is Comp. Laws, § 8754; and
provides. among other things, that when
either party in replevin has at com
of suit only a lien, special
mencement
property, or part ownership in the goods,
etc., and is not the general owner, the
court or jury shall ﬁnd according to such
fact,andjudgment shall be rendered only
for such interest. And under these C. L.,
§§ 10675; 10680, as amended, Pub. Acts,
1899, pp. 384, 386, the dekndant who
sets up only a special property in the
chattels replevied, and waives a return
and claims only pecuniary damages, can
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“The damages and value of the property mentioned in the
thirty-third and thirty-fourth sections of said chapter shall be
by the justice, and no notice thereof shall be
necessary, nor shall any exceptions be taken to the sureties of
ascertained

not have a recovery exceeding the extent
of his interest as proved:
Weber v.
Henry, 16 Mich., 399; Darling v. Legler,
Thus, where mortgaged
30 Mich., 54.
property is taken by the mortgagee, and
the mortgagor replevies it and has judg
ment and waives a return, he can have
judgment only for the value of the prop
erty and over and above the amount re
maining secured
unpaid on the
and
mortgage.
If he demands a return of
the property he is entitled to it regard
less of what may be unpaid on the mort
gage; but in that case the lien remains,
and the property may be taken to en
force it should a breach occur.
But
when instead of demanding a return, the
defendant asks judgment for the value,
he must be content to take such judg
ment as would be equitable under the
circumstances.
As the lien would be
gone, an equitable judgment would be
the value less the amount still to be
paid on the mortgage: Fowler v. Hoff
man, 31 Mich., 215-221; see, Carey v.
Hewitt, 26 Mich., 228.
If defendant
waive a return of goods upon which
plaintiff has a lien he is entitled to an
assessment of the value less the lien of
plaintiff and judgment for that amount:
Kennedy V. Dawson, 96 Mich., 82; 55 N.
W. 616.
A defendant in replevin who
fails to take judgment for damages in
replevin when he may, cannot have a
separate
action for them: Drewyour
v. Merrell, 112 Mich., 681; 71 N. W.,
486.
A defendant in replevin whose lien
under a chattel mortgage on the goods
replevied is sustained, cannot in any
event recover beyond, the value of the
goods; and in the absence of any proof
of such value, the appraisal made under
the writ will govern: Walrath v. Camp
bell, 28 Mich., 111.
If the defendant in
replevin sets up no right or claim to the
property, but denies having been in pos
session
when the writ was issued and
served, ahd defends on that ground, and
has a verdict in his favor that he did
not unlawfully detain the property, he
has no claim to a judgment for the re
turn of the property, or for its value:
Hinchman v. Doak, 48 Mich., 168, 12

N. W. 39.
When a defendant has no
real interest in the property, either gen
eral or special, but is still entitled to a
judgment for want of a demand before
suit brought, he can only have nominal
damages: Darling v. Legler, 30 Mich.,
a
54.
Whenever in replevin before
justice, the defendant is entitled to re
cover for the va,lue of the property taken
from him on a writ at the instance of
the plaintiff, the judgment for the value
and for damages in the aggregate
is not
limited to one hundred dollars, but may
proved by the
be for the real amount
evidence,
$500, the limit
not exceeding
fixed by the constitution:
Henderson v.
Desborough,
28 Mich., 170; Humphrey
v. Bayn, 45 Mich., 565; 8 N. W., 556.
In replevin against the sheriff who has
against a
taken property on execution
third person, and not from the posses
sion of the plaintiff, if the judgment is
in favor of the sheriff, his damages on
waiver of a. return may be assessed
at the full value of the property, not
withstanding it exceeds the amount due
on the execution in his hands; the plain
tiff has no right to the property, and as
between him and the sheriff the latter
had the whole title, and would be bound
to account for any surplus to the execu
tion debtor: First National Bank of
Marquette v. Crowley, 24 Mich., 492.
Upon a discontinuance against the plain
tiff, the defendant is bound to elect
whether to claim or waive a return, and
of damages can only be
an assessment
made when there is on the record some
distinct claim in one form or the other
to base it upon:
Wheeler v. Wilkins,
19 Mich., 78, 81.
And it is essential
to a judgment for the defendant for the
value of the property, that the record
should affirmatively and distinctly show
an election to take the value instead of
a return of the property:
Adams v.
Champion, 31 Mich., 233.
See note 31,
ante.

In replevin against an ofilcer for goods
taken and sold on-execution at public
sale after full notice, ete., the price
obtained

may

evidence

upon
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“If the prop
the plaintiff, in the bond taken by the justice.”1
erty speciﬁed in the writ shall not have been replevied and
delivered to the plaintiif, and the defendant recover judgment,
such judgment shall be for costs only.”2
“Whenever judgment shall pass against the plaintiﬁ in
replevin, whether by default or otherwise (except when the

of some default in the writ
on the service thereof, or in the affidavit), and a return of the
property is awarded, no writ of second deliverance shall be
allowed, nor shall any second or other writ of replevin be
brought for the same cause, but the plaintiff in replevin shall
not thereby be barred from bringing an action of trespass
or trover for the same property, unless the judgment in the
action of replevin shall have passed against him on the
merits.’ ’*'*
case shall be dismissed by reason

value. But it is immaterial as to whether
the oﬂicer was indemniﬁed
or not: Jen
nings v. Prentice, 39 Mich., 421.
A waiver made in open court and en
tered by the justice at the defendant’s
request,
is suiﬁcient to authorize judg
ment for the value instead of the return
of the property; Humphrey v. Bayne,
45 Mich., 565; 8 N. W., 556.

The waiver need not be made before
and no entry need
be made of it beyond the proper recital
in the judgment:
Kline v. Kline, 49
Mich., 419; 13 N. W., 800; see Just v.
Porter, 64 Mich., 569: 31 N. W., 444.
A joint judgment in replevin is proper
when the possession
of the defendants
was joint and they were connected in all
the transactions on which it was based:
West Mich. Sav. Bk. v. Howard, 52
Mich., 423; 18 N. W., 199.
But a
judgment against the plaintiff for the
value of the property, cannot be given
jointly,
in favor of several defendants
when only a part of them were inter
ested: Steele v. Matteson,
50 Mich., 313;
15 N. W., 488.
1-—C. L., § 751. The thirty-third
and
thirty-fourth sections referred to are the
above C. L., §§ 10679, 10680.
Where
a plaintiﬂ in replevin, before a justice
of the peace, has judgment of discon
against him by the
tinuance rendered
justice, it is the duty oi’ the justice to
proceed and assess the damages in iavor
of the defendant, when he waives a. re

trial nor in writing,

turn of the property, and if the justice
refuse to do this, a writ of mandamus
will lie to compel him: People v. Tripp,
15 Mich., 518.‘ Where goods were taken
upon a writ of replevin issued out of the
circuit court, but which tailed to describe
any property, the only description being
in the affidavit annexed, and the writ
was quashed
as being void on that
ground, it seems to have been held that 1
the defendant
could not have judgment
for the value of the property, on the
ground
that it is only for “property
speciﬁed in the writ," for which he can
judgment:
have
Parsell
v.
Gcnesee
Judge, 39 Mich., 542.
But the fact that
the description in the writ is of such
property or of such an interest in prop
erty as should not be made the subject
of replevin, does not deprive the court
of jurisdiction to award a judgment of
return. It is only where no description
of any property at all is set forth in the
writ, that the jurisdiction to award a
judgment for value, fails:
Humphrey
v. Bayn, 45 Mich., 565; 8 N. W., 55"».
2——C. L., § 10682.
3—C. L., § 10683.
One whose prop
erty has been wrongfully taken from
him replevied it, but being nonsuited in
the replevin suit, defendant lhad judg:
inent against him for the value of the
property.
He then sued in trespass for
the taking of the property, and it was
held that he was entitled to recover in
this suit not only his damages for the
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When parties have liens on1y.—“When either of the
parties to an action of replevin, at the time of the commence
ment of the suit, shall have only a lien upon, or special prop
§ 657.

erty, or part ownership in, the goods and chattels described
in the writ, and is not the general owner thereof, that fact
may be proved on the trial, or on the assessment of value, or
on the assessment of damages, in all cases arising under this
chapter; and the ﬁnding of the jury or court, as the case may
to such fact, and the court shall there
such judgment as shall be just between the

be, shall be according

render

upon

,
parties.”‘*
This section is intended to introduce, in actions of replevin,
the following rules, which govern in actions of trover.
In
trover by one having a lien on goods against the general owner,
or one who has converted the goods by his direction, the plain

of the property while defendant
held it, but also its value as assessed
in favor of the defendant in the replevin

detention

Dillll
103.

1-laviland

v.

Parker,

11

A judgment in replevin

Mich.,
determ

ining only the right of possession of the
property atithat time, does not prevent
the defeated party from recovering back
the possession afterwards under a change
of circumstances:
Deyoe
v. Jameson,
33 Mich., 94.
See further Farrah
v.
Bursley, 100 Mich., 551; 59 N. W., 245;
Mich., 382;
Rathbun v. Ranney,
14
Hutchinson v. Hutchinson, 102 Mich.,
636; 61 N. W., 60.
4—C. L., § 10675.
See ante, § 656.
The object of this statute was to per
mit any special property or part own
ership to be proved and determined
on
the trial of the case, and by the same
jury if a jury trial were had, or on the
assessment
of value where a. demurrer
-has been interposed,
or assessment
of
damages in case of judgment by default
and other like cases.
It does not au
thorize an assessment of damages by a
second jury after the cause has been
tried before another Jury on the merits:
v. Henry, 38 Mich., 369.
Quackenbush
See, Alderman v. Manchester, 49 Mich.,
48; 12 N. W., 905.
One from whom
chattels
have been taken by mere tres
passers while he was in peaceable pos
session and holding subject to claims of
persons other than the defendants,
can
maintain replevin: 27 Mich., 104.
This

C. L., § 10675: contemplates.
that in an action of replevin, the exact
extent of the special property of either
party may be shown, so that the judg
may correspond to the
ment rendered
justice of the case: Kohl v. Lynn, 34
Mich., 360.
When the verdict is for the
defendant whq claims only a lien or
special interest in the property, the gen
eral title being in the plaintiff, it is
necessary that the verdict should specify
the amount of the defendant’s
interest:
Farmers’ Loan & Trust Co. v. St. Clair,
Mich., 518.
The lien must be
34
specially found; and if not so found the
court cannot recognize
it: Gidday v.
Wltherspoon, 35 Mich., 369. And a ﬁnd
ing that defendant
did not unlawfully
detain the property,, that he had a lien
sum, and that
on the same to mspeclﬂed
the plaintiff was the general owner suir
ject to defendant's lien, will authorize a
judgment for the defendant
for the
amount of the lien as found: Moore v.
Vrooman, 32 Mich., 526.
But where
goods held by an oﬂicer under an attach
ment are taken from him on a writ of
replevin a judgment in his favor, before
the attachment proceedings
are decided,
must be for a return of the property and
not for the special
value of his lien.
Frederick v. Mecosta Judge, 52 Mich.,
529: 18 N. W., 343. See further Upham
v. Caldwell, 100 Mich., 264, 58 N. W.,
1001, and note to this case collecting
the Michigan cases in 100 Mich., 265.
statute,
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tiff can recover only according to his special interest; but
in a like action against a stranger, the full value of the goods
may be recovered, although exceeding the lien; and the plain
tiﬂ’ will then be a trustee for the general owner, as to the bal
ance.
If the goods converted are of less value than the amount

is,

is,

of the lien, no more can be recovered than their value.“ In
the ﬁrst case, instead of taking a judgment for a return, the
plaintiff may take judgment for the value of the property;
in regard to him, its
that
the amount of his lien, which

is

it

is

is

value.
In an action of replevin against a carrier of goods claiming
compe
the right-to retain them until the freight
paid,
tent for the owner to prove damages to them in their transit,
in order to reduce the amount of freight actually due, or to
due; thereby manifesting that the defend
show that nothing
ant had no right to the possession of the goods“
If the jury or the justice ﬁnd the property in part of the
goods and chattels replevied to be in the defendant, and in the
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it

ought to entitle him to a return of the
goods or their value as against such a
plaintiff who had no interest; and prob
ably in this respect, it was not intended
by the latter case to overrule the case
Where,
Mlch., 388, above cited.
in
in replevin against two, the court ﬁnd
that each of the defendants had a sep
arate and independent lien to a speciﬁed
is erroneous
amount on the property.
to render a joint judgment in their tavor
for the amount oi’ their claims: Swcetzer
Mlch., 107, 111. In replevin
v. Mead,
cable,
for detaining
the
defendant
under the general issue gave notice of
property in himself, and on the trial the
jury returned a verdict as follows: “This
jury ﬁnd for the plaintii‘i';" held, that
although the verdict was informal, the
justice ought to have entered
accord
ing to the substantial ﬁnding, in form
following the issue, and rendered judg
ment
tor the plaintiff: Lamberton v.
Foote,
Doug. Mlch., 102.
Unless the
special
facts in a replevin suit require
ﬁnding, a verdict that, “this jury ﬁnds
for the plaintiff,"
is sufficient,
and s
judgment must be entered on it: Smith
v. Dodge, 37 Mlch., 254.
Mlch., 619.
G—Bancroft v. Peters,
1

7

5—lngersoli v. Van Bokkelin,
Cow.,
note u; see, Davidson v. Gunsoily,
Mlch., 390, 391.
__
Mlch., 388,
In Davidson v. Gunsolly,
was held under the above section
10675, that where either of the
C. L.,
parties at the commencement of the suit
has only a lien upon or a special interest
in the goods replevied, he can only
recover according to his special inter
est. as against o. general owner or one
who has taken the goods by his direc
tion; but as against a stranger, the
full value of the property may be recov
although exceeding
ered,
the lien.
or
special interest, and the plaintiff will be
a trustee for the general owner as to
the balance.
But in
later case,—
Weber v. Henry, 16 Mlch., 399, 404
it was held that. where a defendant sets
special interest in the prop
up only
erty replevied, and waives a return and
claims only pecuniary dsmages,' he can
have no recovery in any case beyond the
pecuniary extent of his special interest:
See, page 404 of the case.
It would
seem, however,
appeared
that where
on the trial that the plaintiff had no
1'ntt’1't‘8t whatever in the property, that
special interest and pos
the defendant's
of the suit
session at the commencement
681,

-
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residue in the plaintiff, each party has judgmeiit according to
the ﬁndings."
Replevin of goods atta.ched.—“If any goods or chat
§ 658.
tels which are replevied had been attached, they shall, in case of
judgment for a return, be held liable to the attachment, until
ﬁnal judgment in the suit in which they were attached, and

for thirty days thereafter,

in order to their being taken in
execution; and if such ﬁnal judgment be rendered before the
return of the property, or if the property when replevied was
seized and held on execution, it shall be held subject to the
or seizure for thirty days after the return, in
order that the execution may be served thereon, or the service
thereof completed, in like manner as it might have been if
such property had not been replevied.”8
same attachment

Replevin bond, action 0n.—“If any writ of return,
§659.
or other execution, issued in favor of either party in the action.
shall be returned unsatisﬁed in whole or in part, the party in
whose favor such writ is issued or his representatives may
have an action upon the bond executed by or on behalf of the
opposite party, to recover against the obligors therein the
value of the property replevied, and the moneys, damages and
costs awarded to such party, and such bond shall be assigned
to such party so entitled to an action thereon, or his represen
'

tatives, on their request/’9

.

still make what he can out of
sureties: Greenlee
v. Lowing,
35
See, Frederick Tr. Mich.,
8—-C. L., § 10684.
6'3.
Where the defendant in
Mecosta Judge, 52 Mich., 529; 18 N. W., replevin has judgment and has a return
343; Berger v. Clippert, 53 Mich., 469;
of the property, and plaintiff pays the
19 N. W., 1-19.
Execution cannot issue
costs in the suit before the justice, but
against the body in replevin in the cir
then appeals to the circuit court, where
again has judgment, the
cuit court: Fuller v. Bowker, 11 Mich., the defendant
204.
But may on judgment in justice sureties in the replevin bond are liable
court under C. L., § 860; but if the case on the bond for delendanfs costs in the
circuit; the bond given on appeal is
were appealed to the circuit, such execu
tion could not issue from the judgment me-rely' cumulative and does not super
in that court: Tomlin v. Fisher, 27 sede the replevin bond: Brabon v. Pierce,
Mich, 524.
34 Mich., 39.
If plaintiﬂ wrongfully
9—C. L., § 10685.
No judgment can retains his goods taken on the writ de
against the sureties in a fendant is not precluded from resort to
be rendered
replevin bond exceeding the amount of other remedies because he has an action
the penalty of the bond and costs of the
on the replevin bond: Scott v. Scott, 50
suit:
Frazer v. Little, 13 Mich., 195. Mich., 372; 15,N. W., 515.
Action on
It is a good defense for the sureties in the replevin bond lies only after judg
a replevin bond that the plaintiff has
ment
and execution returned unsatis
released the principal (the defendant
in ﬁed: Scott v. Scott, supra.
Abatement
replevin), upon an understanding that ct the suit does not give an action on
7—Wright

187.

v.

Mathews, 2 Bluckford,

he

the
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In an action on a replevin bond, the plaintiff cannot recover
unless he proves a writ of retorno habendo, or other execution
in his favor, returned unsatisﬁed in whole or in part.1° But this
need not be averred in the declaration; it is sufficient if it be
proved.“

“In

such action the plaintiﬁ shall assign breaches of the
condition of such bond as in other cases; and the return of the
sheriff to the execution issued in the action of replevin shall
be evidence of such breach; the amount recovered in such ac

tion of replevin, and remaining uncollected, shall be the meas
ure of the damages, if the value of the property replevied shall
have been so recovered, and if not so recovered, and a return
4

Remedy,
in such event, is
the bond.
replevin for the property or trover for
its value: Kidder v. Merryhew, 32 Mich.,
The defendants
in the action on
470.
the bond are estopped from setting up
by
any inﬁrmity
in the proceedings
of the
which they got the possession
property: Jennison v. Haire, 29 Mich.,
207.

10—Cowden v. Stanton, 12 Wend.,
122; Williams v. Vail, 9 Mich.,
163; Scott v. Scott, 50 Mich., 372; 15 N.
W., 515. Where an otﬂcer having a writ
of execution for the return of the prop
erty, demanded a. return of the sureties
in the bond with which they refused to
comply, and the writ was then returned
unsatisﬁed, and
thereupon
suit was
brought against them on the bond, held,
that when demand was made it was the
duty of the sureties to be active in re
turning the property according to their
obligation in the bond; and that they
could not object that the 0fﬁcer's return
did not show that he had made any at
tempt to find or seize the property, .or
Nor is it "any
that he could not ﬁnd it.
defense to the sureties, that the writ of
replevin is issued without the necessary
aﬂidavit. They are estopped from setting
up any irregularities in the proceedings
by which they obtained
the property:
It is
Jennison v. Haire, 29 Mich., 207.
to aver in the declaration
not necessary
for the prop
the issue of an execution
erty, or its return unsatisﬁed: Ibid.
The remedy of a defendant in replevin
of his property
who has been deprived
by a replevin suit which has abated
120,

without any judgment for return or for
value of the property, is an action
of replevin to recover it, or possibly
trover for its value, and not by an action
on the replevin bond: Kidder v. Merry
hew, 32 Mich., 470.
the

Mich.,
Haire,
29
v.
11-—-Jennison
211; Cowdin v. Pease, 10 Wend., 333.
After a judgmwent for the value of
the property for the defendant in re
plevin, an execution was issued in form
in assumpsit, and purporting to be in
favor of the plaintiff, and returned un
sued;
satisﬁed
and the replevin bond
held, that this could not be considered
as an execution
on the judgment in
replevin, consequently
no liability upon
by its
the replevin bond was created
return unsatisﬁed: Williams v. Vail, 9
Mich., 162.
In an action on the bond
the plaintiff
must prove an execution
in the replevin suit and its return un
satisﬁed: Ibid.: Phillips v. Waterhouse,
40 Mich., 273; and should also prove the
judgment in replevin: lbid.
The fact
that the judgment was rendered by con
sent upon a verdict rendered by a jury,
does not defeat an action on the bond:
Estey v. Harmon, 40 Mich., 645.
But
if the principal fraudulently consents to
a judgment by secret collusion with the
defendant,
the sureties on the bond will
be released: Wright v. Hake, 38 Mich.,
525.

The defendant
must have an assign
ment of the bond in proper form before
he can recover upon it: Smith v. Demur
rais, 39 Mich., 14.
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or surrender thereof shall have been awarded, such value shall
be added to the damages and costs recovered in the action of
replevin, and the amount of such value, damages and costs,
remaining uncollccted, shall form the measure of damages.”12
“In any action prosecuted on such bond given by either

it,

party in action of replevin for the deliverance of any property
the defendant may show, in mitigation of damages, that the

a

or special prop
obligee in such bond had only a lien upon
time of com
said
at
the
property
erty, or part ownership in,
mencement of suit in replevin, and that the defendants, or
part ownership or other
either of them, had at the same time
interest in said property; and
‘such lien, special
property, part ownership, or other interest of said obligee,
with interest thereon, amount to less than the value of the
property replevied.
corresponding reduction shall be made
from such value.’ '13
a

if

valuable

13—C. L.,
10687.
Acts, 1889, p. 387.
§

As amended Pub.
Before the enact
of
by
ment
amendment
this
sec
tion (March 15, 1865), it was held
that where, on the nonsuit of plaintiff,
judgment in replevin
defendant
took
re
for the value of the property
pievied,
it was no defense to a suit
on the bond to recover

the amount

of the
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43

a

it

a

a

9

judgment in the replevin suit, that the
defendant in replevin who was plaintiff
in the suit on the bond had no interest,
in fact, in the property: See, Williams
Mich., 162.
v. Vail,
Where the prop
erty, taken
by virtue
of
writ of
replevin, is
living animal, and therc
good
is judgment for return,
is

4

623.

in bar, in an action on the bond,
that before the Judgment in the replevin
suit, the animal died Without the default
of the plaintiff in the replevin suit: Car
See,
penter v. Stevens, 12 Wend., 589.
as to the rights of sureties when sued
Henry v. Ferguson,
upon
the bond:
55 Mich., 401; 21 N. W., 381.
If the defendant in replevin waives
return oi‘ the property and has his dam
sued
ages assessed,
the obligors when
by him on the bond, cannot introduce
evidence under this section in mitigation
that the obiigee had only
of damages
n special
interest: Ryan v. Akeiey, 42
Mich., 516;
N. W., 207.
This section
applies only when the obliges has taken
judgment for return of the property:
Ibid. As to what may be shown by the
obiigors in mitigation of damages, see,
Henry v. Quackenbush,
48 Mich., 418;
12 N. W., 63-1: Lindner
v. Bock, 40
Mich., 618.
In suit on this bond the
true interests in the property may he
shown: Treadweii v. Paddock, 75 Mich.,
287; 42 N. W., 820.
plea

a

4

§

10686, as amended Pub.
12—C. L.,
Acts, 1899, p. 386. The measure of the
recovery
on the bond where defendant
prevails in the replevin and waives re
turn, is the amount of his recovery in
the replevin suit: Ryan v. Akeiey, 42
Mich., 516;
N. W., 207; Simmons v.
Robinson, 101 Mich., 243; 59 N. W.,

