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Nature of the action.-—'I‘rover is a. form of remedy
§632.
adopted for the recovery of damages for an injury occasioned
to a person having the property in, or right of possession of,
personal property, through a wrongful conversion by the de
fendant of such property.
Trover is in general a concurrent remedy with trespass for
the unlawful taking and conversion of goods.
Trover may
often be brought where trespass cannot; as where goods are
lent or delivered to another to keep, and he refuses to deliver
them on demand, trespass does not lie, but the proper remedy
is trover. So where the taking is lawful, or at least excusable,
trespass cannot be supported, but the owner must bring trover.1
1—1 Chltty's Pl., 10 Am. ed.. 161:
And
is wrongfully
where property
taken from the possession of the owner
and sold. he has his election to bring’
replevin or to recover its value in
Eggieston v. lilundy, 4 Mich.,
trover:
295.
Trover lies for the conversion
of personal property or chattels only:
It will not
2 Saund. Pl. & Ev., 1155.
lie for ﬁxtures while attached to the
freehold:
Felcher v. McMillan,
103
Mich., 49-i: 61 N. W., 791.
Though,
from
nfter they have been severed
the freehold. trover will lie for them:
Minshall v. Lloyd, 2 M. & W., 4501
64O

Weston v. Woodcock, 7 Ibid., 14. And
so it will lie for detached portions of
machinery which are not attached to
the freehold, although the principal
part of the machine may be: Davis v.
Jones, 2 B. & Ald., 165.
But where
plaintiﬁ! constructed
placed
and
a
engine and its appurtenances
steam
in a mill on the land of another, thus
attaching it to the land, but under
an agreement that he should be secured
by a chattel mortgage upon the engine
for the purchase price of it, and that
until the execution of the mortgage
he should remain the owner of‘ the en
.
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A

bona. ﬁde purchaser of goods, tortiously taken, is not liable
to the owner in trespass, but only in trover. S0 of any person
who comes to the possession of the goods by delivery and
without fault on his part.”
Two or more persons cannot be
joined as defendants in trover where distinct acts against each
in which the other is not concerned are relied on.-3
This action may be maintained for the injury suffered, al
though the owner has repossessed himself of the property.
In
gine.
and the chattel mortgage was
given according to the agreement; helrl,
that trover would lie against a sulr
sequent“ purchaser
of the ~l11nd with
knowledge of the mortgage and claim
of the plaintiff, upon his refusal to
deliver the engine to piaintit! under
Crippcn v. Mor
the chattel mortgage:
rison. 13 Mich., 23.
Trover will lle for a chattel note
wrongfully converted:
liicks v. Lyle,
46 Mich., 488; 9 N. W., 529.
And for
a promissory
note:
1l1id.:
Rose v.
Lewis, 10' Mich., 583: and tor bonds:
Barnum v. Stone, 27 Mich., 332; and
for timber cut by one claiming_under
a void tax deed: Moret v. .\Iason, 106
Mich., 340; 64 N. W., 193. And so it
will lie against the bailee oi! note, who
without authority gives it up to the
Ibid., Hicks v.
maker to be canceled:
Lyle, 4.6 Mich., 488; 9 N. W., 529.
Trover will also lie for the conversion
oi a certiﬁcate of stock: Morton v.
Preston, 18 Mich., 60: Daggett v. Da
vis, 53 Mich., 35; 18 N. W., 5-18; Hlne
v. Bay City C. Bank, 119 Mich., 448;
78 N. W., 471: McDonald v. McKin
non, 104 Mich., 428: 62 N. W., 560.
And so it will lie for shares of stock
of a wrongful
converted by means
use
of the certiﬁcate representing
Ibid.
Trover will not lie for
them:
a conversion oi.’ money unless there is
on deteudanifs part to
an obligation
return the speciﬁc money intrusted to
Alfred Shrimpton & Sons
his care:
v. Culver. 109 Mich., 577; 67 N. W.,
And a wife may maintain this
907.
action for an animal belonging to her
from execution,
husband but exempt
when unlawfully seized and sold by a
Ingersoll v. Gage, 47
pound mater:
Mich., 121: 10 N. W.. 135.
Nor is
her right to sue in her own name

41

’

tor such property limited to cases in
which the husband has encumbered
the property, or in which it is taken
on ﬁnal process of a court:
Ibid.
As to when a vender- may maintain
trover for machinery that the pur
chaser has attached to the freehold,
but which was purchased upon the
agreement that the title should not
pass until it was paid for; see, Inger
soll v. Barnes, 47 Mich., 105; 10 N.
W., 127. An executor may bring trover
for property converted in his testa
Rogers v. Windoes, 48
tor’s life-time:
Mich., 628; 12 N. W.. 882.
So the
action will lie tor sheep let on con
tract to be returned in four years
doubled in number:
Dietrich v. Hoe
telmeir, 128 Mich., 145: 87 N. W.,
111.
And for logs, upon
which a
has a common
contractor
law lien,
and they are taken from his posses
sion by the general owner without his
liaughton v. Busch, 101
permission:
Mich., 267; 59 N. W., 621: and for
timber cut by one claiming under a
void tax deed: Moret v. Mason, 106
Mich., 340; 64 N. W., 193.
As to when trover will not lie for
animals taken damage fcasrmt:
see.
Norton v. Rockey, 46 Mich., 460; 9
N. W., 492.
2—Barret
v. Warren,
3 Hill, 348.
Trover is a transitop;/action.
and lies
against the original
trespasser who
cut the trees: Greeley v. Stilison. 27
Mich., 153. A right of action in trover
is assignable: Brady v. Whitney, 24
Mich., 154.
Judgment
tor a joint
conversion cannot be entered against
a defendant who had not been served
McLean v. Isbcil, 44
with process:
Mich., 129, 6 N. W., 210.
3—Strawbridgs
v. Stern, 112 Mich.,
16: 70 N. W., 331.
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this action, as in trespass, the return and acceptance of the
property, by the plaintiff, either before or after the bringing of
the suit, will avail only to reduce the damages.‘
One with title, though without actual possession, may
maintain trover.—-He who has an absolute or general property
may support this action, although he has never had the actual
possession; for it is a rule of law that the property in personal
chattels draws to it the possession, so that the owner may bring
either trespass or trover, at his election, against any stranger
who takes them away. In like manner a man who has deliv
ered goods to a carrier or other bailee, and so parted with the
actual possession. may maintain trover for a conversion by
a stranger. for the owner has still possession in law against
a wrong-doer, and the carrier, or other bailee, is no more than
his servant.-"
This rule, however, does not apply unless the
having
person
the general property has also a right to pos
§ 633.

'

session.

If a bailee of goods, for a. particular purpose, transfer them
to another, in contravention of that purpose, the general owner
may maintain trover against that person, even although he be
4—Murray v. Burling, 10 Johns.,
172; McGraw v. Sumpllner, 107 Mich.,
The declara
141: 64 N. W., 1060.
tion in trover need not set out the
nature of the plaintiffs title, nor the
of ii;
These are matters
evidences
Thus,
merely.
where
of
evidence
piaintltt claimed under a chattel mort
gage, hcld. that it was not necessary
to allege that‘ fact: Harvey v. Mc
Adams. 32 Mich., 472: and see, Bur
rows v. Keuys. 37 Mich., 430.
5—To maintain trover, the piaintii!
must have a general or speciﬁc prop
erty in_the thing converted:
Steph
And
10 Mich., 433.
enson v. Little.
or the right
the actual possession,
at the time of conver
to possession
sion.
Possession is actual when the
thing is in the immediate occupancy
of the party: and constructive. when
n. man claims to hold by some title,
without having the actual occupancy:
816.
1 Waii‘s Law and Prac., S14,
In order to maintain trover the plain

titt must have either the actual pos
session
ot the property or the im
mediate right to it:
Stevenson v.
Fitzgerald. 47 Mich., 1,66: 10 N. W.,
185.
And he must show his owner
ship or title and right of possession:
Ribble v. Lawrence, 51 Mich., 569;
17 N. W., 60.
The possession by the
wlte oi‘ personal property belonging to
the husband during his temporary ab
sence,
is the possession of the hus
and and the wife cannot in her own
name bring trover to recover tor its
conversion:
Janauscheck v. Eddy, 108
Mich., 190: 65 N. W., 752.
The question a
to whether the
plaintiff
in trover is the owner of
property,
the
or whether
has
he
which will estop him
done anything
from making such claim, or proclaim
ing the right of possesion.
is to be
determined from the evidence by the
jury:
Ashman v. Epstcine. 50 Mich.,
And so, when
360: 15 N. W., 509.
there is conﬂicting evidence as to the
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So

if

a lien on goods

a person having

wrongfully part with them, the owner’s right to the possession
revives, and he may maintain trover for them."

A

verbal gift of a chattel, without actual delivery to the
or his agent, does not pass the property to the doneef‘
But, it seems that such gift by deed would transfer the prop
A delivery, however, may be
erty without actual delivery.”
inferred from circumstances, the same as in other cases."
donee

An action of trover is maintainable to recover the value of
goods which have been stolen from the plaintiif, and which the
defendant has innocently purchased, although no steps have
been taken to bring the thief to justice; for the obligation which
the law imposes on a person to prosecute the party who has
stolen the goods, does not apply when the action is against a
third party innocent of the felony."

If goods are taken fcloniou-sly, the felon acquires no title and
can convey none to a. bona ﬁde purchaser." The term feloni
ously does not apply to larceny only, but to all cases in which
the obtaining of the property was under such circumstances as
to render the person obtaining liable to an indictment for a
felony.
A

sale of goods, procured through the fraud of the vender,
will not operate to change the property if the defrauded party
so elect."
It is equally voidable as between the parties,
whether

the fraud in its nature be indictable

Stansell v. Leavitt,
sources of title:
A
Mich., 225; 12 N. W., 179.
plaintii! in trover, who has assigned
his title to the property atter conver
can only recover nominal dam
sion.
ages, unless there has been some spe
clal damage caused by the taking or
Whitney,
Brady
24
v.
detention:
Mich., 154.
6-Wilson v. King, 2 Camp.. 335:
Locschman V. Machin, 2 Stark., 311.
7—-—Nash v. Masher. 19 We-nd.. 431;
see, Mount v. William, 11 Wend., 77.
8—Noble v. Smith, 2 J0bns.. 52;
Johns.,
7
Pearson v. Pearson,
26:
293.
Granglac v. Arden. 10 Johns.,
As to when a gift becomes elfectual,
see. Duncombe v. Richards, 46 Mich.,
166; 9 N. W., 149.

9—Irons

48

v.

or not.“

Smallpiece.

2

But

B. 8: A.,

551.

10—Grangiac

v.

Arden,

10

Johns.,

293.

11—White V. Spetlgne, 13 M. & W.,
608; Neal v. Isaacs, 4 B. 6: C., 334;
See, Glmson v. Woodfull, 2 C. k P., 41.
'12-—Mowrey v. Walsh, 8 Cow., 238:
Andrew v. Dieterich, 14 Wend., 31.
13—N0ble v. Adams, 7 ’I‘aunt,, 59:
where the vender obtained them
IBM; and see.
by false pretenses:
Irving v. Motly, 7 Bingz, 543; Duclns
v. Ryland,
5 Moo.. 518;
see. also,
Fitch v. Newberry. 1 Doug. Mich., 13.
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though goods are obtained by a fraudulent purchase, and there
fore the sale is voidable as to the purchaser, and can be taken
on execution against him, yet

if

the the latter sell them to a bona

ﬁde purchaser, without notice of the fraud, the property passes
to the vendee."

The vendee of goods cannot sustain trover for them, lmless
right of property be vested in him at the time of the con
version of them.
The principle that runs through all the cases
that where something remains to be done, as between buyer
and seller, or for the purpose of ascertaining either the quan
is,

the

is

In such case a complete
tity or price, there
no delivery."
present right of property does not attach in the buyer, and
consequently he cannot maintain trover as against the seller.

is

is

When goods are sold to be paid for, by the contract, at the
delivered
time of delivery, in cash or notes, and the property
by the vender, without at the time requiring the notes or the
no
cash, or annexing any condition to the delivery, and there
is

a waiver of the
fraud to avoid the contract, such delivery
condition, and the property passes to the vendee."

In the

of

a

sale

I

is

carriage,

it

to build

a

of

a

chattel not in existence, as upon a
though the purchaser pays the
contract
ﬁnished
whole price in advance, he acquires no property till
and delivered to him." But when the materials of another
are united to materials of mine, by my labor, or the labor of
another, and mine are the principal materials, and those of the
acquire the right to property in the
other only accessory,
case

whole by right of accession."

v.

v.

KIIBDP,

Walsh,

28

Mlch.,

Cow., 238.

7

6

Mackie,
16—Rappleye
Cow.,
v.
250; Ward v. Shaw,
Wend., 40-1.
Cow.,
v. Lathrop.
Wend., 77:
Lupin v. Marie,
Marston v. Baldwin,
17
Mass.

see,

6

6

17-——(‘hapman

110:
606.

2

5

1

Taunt,
18-—Mucirlow v. Mangles,
318; Carruthers
Bing.,
v. Payne,
Denio, 628.
270; Gregory v. Stryker,

644

7

19-Jiierriit v. Johnson.
Johns.
Denio, 628.
473; Gregory v. Stryker,
2

‘

Beebe

53.
15——Mowrey

8

plaintiff:

a

horse which defendants obtained from
worthless prom
him in exchange for
which they represented
issory note,
to be good and the maker responsible;
held, ‘that to maintain trover in this
case it was not necessary tor the jury
to ﬁnd that the defendants knew that
their representations as to the note
and the maker thereof were false
provided they found that the defen
them
to be false. or
dants helieved
that they made them recklessly, with
out any knowiedge or belief as to
the truth of their representations, in
and defraud the
tending to deceive
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A landlord

has such a property in timber wrongfully cut
down during a lease, as to enable him to support trover, if it
be removed.
But it does not lie for injuries to land or other
real property, even by a severance of a part of what properly
belongs to the freehold, unless there has also been an asporta
tion.2°

Proof by plaintiff of his having a special property in the
goods will suffice to enable him to maintain this action.
A
bailee under a general bailment,“ or even a gratuitous bailee,“
has a suﬂicient property to enable him to recover. So a mort
gagee under a chattel mortgage may maintain this action for a
conversion of the mortgaged property."

Actual possession alone suﬂicient to support the ac
ti0n.—Possession alone gives the possessor such a property as
will enable him to maintain this action against a. wrong-d0er.24
The ﬁnder of a chattel has such property as will enable him to
§ 634.

maintain trover.”
The proof
same as in trespass.

of

right of possession is the

Proof of conversion essential.—A conversion before
§635.
the commencement of the action is essential to the support of
it." It may be either: 1st, by wrongfully taking chattels;
20—Gordon v. Harper, 7 Term. R.,
13; 1 (‘hitt. PL, 146-7.
21—Burton
v.
2 Blng.,
Hughes,
173; Sutton v. Buck, 2 Taunt., 302;
Green v. (‘iarke, 2 Kern., 343.
22—Nl('hols v. Bastard, 2 C. M. 8:
R.. 659: Bouverie v. Miles, 1 B. 8: Ad..
39.
Thus a person
intrusted
with
goods
to take care of them though
compensation:
without
Faulkner
V.
Brown. 13 Wend., 63.
23—Canﬂeid v. W. J. Gould & Co.,
115‘ Mich., 461: 73 N. W., 550.
24—Cuiien v. O'Hara, 4 Mich., 132.
Thus, until
administration
and dis
tribution, the next of kin ot an in
testate has no more right to the pos
session of the personal property of
the estate than a mere stranger; but
it- the next of kin or any other person
has possession
of the personal prop

erty of an intestate. he may maintain
trover for its conversion against a
mere
wrong-deer, or one having no
better right than himself:
Ibid.
25—1\iathews v. Harsell,
1 E. D.
Smith. 393.
And a person in posses
sion of estrays may maintain trover
against any one who takes them away,
unless it be the true owner:
Hen
dricks v. Decker, 35 Barb., 298; see,
Hartman v. Proudﬂt, 6 Bosw.. 194.
The possession.
by the wife, of per
sonal property belonging to the hus
absence,
band durlng his temporary
is the possession of the husband, and
the wife cannot, in her own name,
bring trover to recover for its con
version:
Janausrheck
v. Eddy,
108
Mich., 190; 65 N. W., 752.
6 Johns.,
26—Storm v. Livingston,
44; see, Beebe v. Knapp, 28 Mich., 53;
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2dly, by some other illegal assumption of ownership, or by
illegally using or misusing it; or 3dly, by a. wrongful deten
tion.
Conversion through wrongful taking.-A tortious
of itself,
conversion, and, in such case, no demand
necessary in order to maintain the action."

§636.
is

a

is,

taking

a

a

is

conversion.“

If

bailee sell the goods,

6

4

6

a

30-—.\Iurrny v. Burling,
10 Johns.,
Thus, if
172.
person hires a horse
to go to a. particular
place. and goe
beyond
it. from which an injury re
a

suits, the action is
conversion: Fish
Duer, 49: Disbrow
v. Ferris,
v.
Tcnbroeck,
E. D. Smith, 397; Fisher
v. lﬁvle,
454.
27 lliich..
Conversion
does not necessarily imply a complete
and absolute deprivation of property:
deprivation which is
there may be
only partial or temporary. and where
the property of the plaintlii! remains
in or is restored to him.
The dlifer
ence between
such
case and one of
total deprivation of the property. is
only.
one aﬂectlng the damages
In
n

a

3

646

757.
a

W., 252.
27—Farrington
v. Payne, 15 Johns.,
431; Tompkins v. Eiaile,
Wend., 406.
Trover (or goods sold without the own
er's authority or ratiﬁcation, may be
maintained against the purchaser with
Hake V.
out any formal demand:
Buell, 50 Mich., 89; 1-i N. W., 710.
One who, though in good faith, saws
the logs of another and mlngles the
lumber with his own, as it It were
oi.’ conversion:
his own, is guilty
116
Crane Lumber Co. v. Bellows,
Mich., 304; 74 N. W.. 4R1.
An of
ficer who, levying on property exempt
up to a certain value, tnlls,to allow
the defendant in execution to select
his exemptions, is guilty ot conver
sion of such portion as he sells:
Parker v. Canﬂeld, 116 Mich., 9-i; 74
N. W., 296.
So one who in any way
participates in an unlawful taking is
guilty of conversion:
Davidson
v.
Kolb, 95 Mich., 469: 55 N. W., 373.
There can be no conversion while the
party complaining is in actual pos
session and using the property in the
place and manner contemplated by the
McMillan, 103
parties:
Felcher
V.
Mich., 494': 61 N. W.. 791.
Demand
and refusal do not necesarily amount
to conversion:
Felcher v. McMillan,
103 Mich., 494: 61 N. W., 791.
An
invalid attempt to foreclose a chattel
con
mortgage
does not constitute
version where the property is bid in
by the mortgagee and remains in his
N.

possession:
Mynard,
Brown
v.
107
Mich., 401: 65 N. W., 293.
A mere
levy without taking possession from
owner is not a conversion which will
support
trover:
Kunze v. Cox, 113
Mich., 546; 71 N. W., 864.
A delay
for the purpose of reasonable consid
eration and consultation is not such
a refusal or a demand
as will amount
to a. conversion:
Flannery v. Brewer,
66 Mich., 509; 33 N. W., 522.
Hill,
Hoﬂman,
28—IIsw-kins
v.
586; Packard v. Getman,
Wend., 613.
Property covered
by
chattel mort
gage, and which is taken out from its
operation by the fraudulent
contri
vnnce of the mortgagor. is wrongfully
converted, and an action of trover
may
be brought
for it: Matter
of
llicks, 20 .\ilch., 280.
29—Packnrd
v. Getman,
Cow..

a

v. Starr, 32 Mich., 297; Ben
v. Moody, 100 Mich., 554; 59

4 5

Bissell
detson

a conversion.3°

;

is
a

it

defendant’s hands,

a

if

by mistake,"
a

though

a

wrong
carrier who delivers goods to
or
any conversion can be
proved.” An abuse of
possession originally lawful, or
breach of the trust under which the property was placed in the
Trover lies against

person,
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through wrongful exercise of dominion.
over the property in ex
clusion, or in deﬁance of the plaintiﬁls right, it is a conversion,
whether for his own or another person’s use." Therefore, a.
servant is liable in trover, though the conversion be done for
the beneﬁt and by order of his master-.33 But it does not lie
for the taking of too many goods on execution.“
§637.

Conversion

-—-If a person exercises a dominion

Conversion through wrongful detention.-In cases
§638.
where the defendant came lawfully into the possession of chat
tels but refuses to surrender that possession on demand made
after the right has ceased, there is such a conversion as will
sustain the action.
Demand, when necessary.-Where the property came
into the possession of the defendant by delivery or ﬁnding, or
in any lawful manner, there must be a demand of it by the
plaintiff, and a refusal by the defendant to deliver it up, to
§ 639.

constitute a conversionﬁﬁ’ and, in all cases where the plaintiﬁ’
is not prepared to prove a wrongful taking or assumption of
property by the defendant, he must prove a demand and re
fusal.“ If there has been no actual conversion, a demand and
are for the whole
value of theproperty, and in the other
Daggett v.
it is commonly less:
Davis, 53 Mich., 38; 18 N. W., 548.
31—Nash v. Maher, 19 Wend., 431.
So, a refusal to deliver property re
ceived in store at the bailor's risk. to
be returned or redelivered when called
for, is a conversion:
-Bates v. Stan
sei. 19 Mich., 91.
32—Bristol
v. Burt, 7 Johns, 254;
Ibid.,
Murray v. Burllng.
10
172:
Wheeler v. Raymond, 5 Cow., 233;
Allen v. Crary. 10 Wend., 349; Fonda
v. Van iiorne. 15 Ibid., 633; see. Whit
ney v. McConnell. 29 Mich., 13. Where
an oﬂiccr levies an attachment on prop
erty not belonging to the defendant
in the writ, inventories it. has it ap
praised. and subject it to his control,
such intermeddling
is a conversion.
and
renders
him liable in’ trover:
Cool: v. Hopper. 23 Mich.. 511. 514;
and see. Worthington
v. Hanna.
23
Mich., 530.
So, a defendant in re
plevin who has obtained judzment tor
a return of the property, may maintain
one case the damages

trover for any of such property not
found and recovered
on an execution
issued for its return.
The defendant
is not conﬁned to his remedy on the
replevin bond:
Smith v. Demarrals.
39 Mich., 14.
33—Stephens v. Elwall, 4 M. & S..
529.
So it lies for a levy on goods
not liable to execution:
Connah v.
Hale, 23 Wend., 462; Bates v. Conk
ling, 10 Ibld., 391.
34-——Lea v. Teller, 1 C. & P., 146.
35-2 Saund. Pl. & Ev., 5 Am. ed..
1160; Bates v. Conkllng, 10 Wend.,
389; see. Thompson
27
v.
‘Moesta.
Mich., 182; Whitney v. McConnell. 29
Mich., 13.
36—Nixon v. Jenkins, 2 H. Bl.. 135.
and
refusal
A
demand
constitute
prlma fncie evidence
of conversion:
Boyle v. Roche, 2 E. D. Smith. 336,
339: Lockwood v. Bull, 1 Cow., 322:
Blssell v. Starr, 32 Mich., 297. But
are
not necessarily conclusive:
they
the presumption of conversion arising
from a refusal. may be rebutted by
which shows that there was
evidence
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unless the party have
sion at the time of the
demand; in such cases,
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for the action of trover,
the property demanded in his posses
refusal, so that he can comply with the
the party aggrieved must resort to his
a
remedy by
special‘ action on the case, or assumpsit, as the
case may be."
_
A demand may be either verbal or in writing; if in writing
it is suﬁicient if left at the defendant ’s house.“ If there be a
a foundation

verbal, and also a demand in writing, at the same time, and
neither referring to the other, evidence of the verbal demand
is suﬂicient, without producing that which was in writing.

A demand of payment for the goods is

a suﬂicient demand.”
the demand be made by a third person for the plaintiif, it
must be proved that he was duly authorized to make it.4°
Where property is entrusted to one to keep on the joint
account of two or more owners, one alone, without the author
ity of the others, cannot lawfully demand it.“ So, in case of
bailees, a demand of, and a refusal by one of them, is not
sufficient to charge both; it would be otherwise if the defend
ants are partners, as then a refusal by one would be evidence
of a conversion by both." When several joint owners of a
chattel deliver it to a third person, he may retain it until all
the joint owners require him to return it. If a common car
rier obtains possession of goods wrongfully, or without the
consent of the owner, express or implied, he has no lien on
on demand, he refuses to deliver
them for freight, and

if,

If

them to the owner, such owner may bring trover for their

value.“
1 1

7

1

39-—La Place v. Aupoix.
Johns.
407; Thompson v. Shirley.
Esp., 31.
Brod.

Harvey,

v.

42—.\Iitchell

v.

Ev., 1160; Gun
B., 447.
13

East.

Williams,

4

41--May

397.

Hill,

43-Fitch
Mlch.,
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1

13.

6

438.

Pl.

Raund.

ton v. Nurse,

&

40-2

1

cases,

&

1

463.

2

a

a

a

38—Logan v. lioulditch,
Esp., 22;
Cow., 69:
Manhattan Co. v. Osgood,
see, Rogers v. Weir,
Tlﬂ. N. Y.,

1.

party
conversion. as in case of
who was not in possession of the prop
erty at the time of the demand: An
drews v. Shattuck, 32 Barb., 396. Or.
compliance with the demand
where
Hill v. Coveli,
was impossible:
Comst., 522; and where reasonable
time was not given to comply with the
demand
failure to comply is not
conversion:
Felcher v. McMillan, 103
See,
Mlch., 494;
N. W., 791.
61
Pierce v. Underwood, 112 Mlch., 186;
70 N. W., 419.
Barb.,
37—Keisey
v. Griswold,
no

Doug.
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§640. When refusal of demand not convex-sion.—If the re
fusal be from a bomz ﬁde doubt as to the plaintiif being
entitled to the goods,“ or, where the demand is not made by
the plaintiff himself, whether the party making is authorized
to do so,“ or where any reasonable excuse is bona ﬁde made,

showing that the party does not wish to appropriate the goods
to his own use, or in exclusion of the real owner, the refusal
is no evidence of conversion.“ So, where the defendant at
ﬁrst refused to give up the goods, but afterwards tendered
them before action brought.“

A lien will justify retention.—If the person in whose
§ 641.
possession the goods are, has a lien upon them for a debt due
to him from the owner, the plaintiif cannot recover without a
payment or tender of the money, before bringing the action.“
But if one having a lien upon goods, when they are demanded
of him, claim to retain them upon a different ground, making
no mention of the lien, a tender of the amount of the lien is
not necessary.“
A party having a lien upon goods may
transfer the possession of them, subject to the lien, to a third
person, who may lawfully hold them until the lien is paid.°",
Conversion by a0cesSion.—Property in goods may be
§ 642.
acquired by accession; which includes the acquisition of prop
erty proceeding from the admixture or confusion of goods.
The common law will not allow one man to gain a title to the
property of another upon the principle of accession, if he took
As against a
the other’s property wilfully as a trespasser.“
trespasser the original owner of the property may seize it in its
new shape, whatever alteration of form it may have undergone,
if he can prove the identity of the original material. Where
44—Green

v.

n.

45--Tattle

v.

Dunn, 3 Campb., 215,
Gladding,

2

E.

D.

Smith. 157.
46—Archbold

N. P., 459.
1 M. &
v. Leaward,
47——-Hayward
Scott, 459: see, Bailey v. Adams, '14

Wend., 201.
Demand and refusal to
deliver property, do not of themselves
constitute conversion, but they are
evidence of it to go to the jury: Dag
gett v. Davis, 53 Mich., 38; 18 N. W.,
548.

When, upon a demand

for property.

will
the defendant replies that he
neither admit nor deny the claim, and
will neither consent nor forbid that
the plain-tin’ may take it away. there
is a suﬁclent refusal to establish a
Ingeisoll
v. Barnes, 47
conversion:
Mich.. 104; 10 N. W., 127. .
48-2 Saund. Pl. & Ev., 1161; Col
ler v. Shepard, 19 Barb., 305.
49-Boardman v. Sill, 1 Camp.,
410: see, Bush v. Lyon. 9 Cow., 52.
Nash v. liiosher, 19 Wend., 431.
50
51—2 Kent's Com., 363: see. Sals
bury v. McCoon, 3 Comst., 379.
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A

entered_upon the land of B, and cut down trees, and made
shingles of them and carried them away, it was held that the
property in the shingles was in B.“ So where a trespasser cut
wood on another’s land, and converted it into charcoal, it was
held that the charcoal belonged to the owner of the land.“ So,
when one takes trees wrongfully from the land of another, and
saws them into boards or plank, the owner of the trees may
take the boards or plank or bring trover for them, and the
value of the boards or plank will, in such case, be the measure

of the damages. The rule in case of a wrongful taking is, that
the taker cannot, by any act of his own, acquire title, unless he
either destroy the identity of the thing; as by changing money
into a cup, or grain into malt; or annexing it to and making it
part of some other thing, which is the principal; or changing
its nature from personal to real property, as when it is worked
Thus, cloth made into a garment,
a dwelling-house.
leather into shoes, trees squared into timber, and iron made
into bars, may be reclaimed by the original owner, in their
new and improved state.“
into

If

wrongfully take another’s grain and manufacture it
whisky, the property is not changed, and the whisky
belongs to the owner of the original material, and a creditor
having an execution against the owner of the corn may seize
the whisky, and sell it to satisfy his debt.“ It was held in
this case that if a chattel wrongfully taken retains it.s original
form and substance, or may be restored to its original mate
rials, it belongs to the original owner; and this rule, it seems,
holds against an innocent purchaser from the wrongdoer,
without regard to the increased value bestowed by him upon
the chattel.
But if the chattel be converted by an in-nacent
purchaser or holder, into a thing of a different species, as
where wheat is made into bread, olives into oil, grapes into
wine, the original owner cannot reclaim it. But there is no
such distinction in favor of a wwlfal wrong-doer.
He can ac
quire no property in the goods of another by any change
wrought in them by his labor or skill, however great the
one

into

52—Betts

53-Curtis
54—Brown

v. Lee, 5 Johns., 348.
v. Groat, 6 .lohns.,
169.
v.

Saxe,

7 Cow., R., 95.
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stock, 379.
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change may be, provided it can be proved that the improved
article was made from the original material.“

by confusion of goods.-With respect to
the case of a confusion of goods, where those of two persons
are so intermixed that they can no longer be distinguished,
the common law gives the entire property to him whose prop
erty was originally invaded, and its distinct character de
If a mortgagor of goods, who is entrusted with
stroyed.“
the possession, intermix them, purposely or through want of
proper care, with his own goods, so that they cannot be dis
tinguished, and consigns them for sale to a third person, who
sells them, the mortgagee is entitled to recover of the consignee
the value of the whole.“
“If one wilfully intermixes his
money, corn, or hay with that of another man, without his
approbation or knowledge, or casts gold in like manner into
another’s melting pot or crucible, our law to guard against
frauds allows no remedy in such a case, but gives the entire
property, without any account, to him whose original dominion
is invaded, and endeavored to be rendered uncertain without
§ 643.

Conversion

his own consent.”
§644. By tenants in c0mm0n._-One tenant in common can
not maintain trover against the other for a thing still in his
56'—But it seems that where a per
innocently and supposing he has
the right so to do takes property,
though actually belonging to another,
upon
and by his own labor bestowed
it substantially changes or destroys
its
its identity and greatly enhances
value, the original owner cannot re
See the question discussed
claim it.
at length in Wetherbee v. Green, 22
Mich., 311.
57-2 Kent's Com., 364; Wingate v.
Smith. 7 Shep., 287; see, Stephenson
10 Mich., at page 441. and
v. Little.
opinion of Campbell. J., in same case;
see, Johnsonv. Bnllou, 25 Mich., 460;
311,
22 Mich.,
Wetherbee v. Green,
son

317.

58—Willard v. Rice, 11 Metc., 493:
Couch v. Ingersoii, 2 I’ick., 298: see,
People v. Bristol. 35 Mich., 33-4.
59--2 Bla. Com.. 405. Mingling the
wheat or goods of two persons in a
mass,
so as not to be dis
common
it with the knowledge
tinguishable,

consent of both parties. makes
tenants in common of the whole.
and the disposal of the entire mass
by one of the co-tenants subjects him
to an action of trover by the other
for his share:
Nowlen v.- Colt, 6 Hill,
-161.
So if a. party store his grain
in an elevator with the grain of oth
BPS ill 8. COIDITIOII IDBSS, ill 11CC0l‘dﬂl1CP
with the usage by which each person
is to receive not the identical grain
stored by him, but an equal amount
of like quality, and it the owner of
the elevator dispose of the whole with
out the consent ot the party storing,
he is liable in trover tor an amount
of grain equal to that stored by the
party: Erwin v. Clark, 13 Mich., 10.
One who, though in good faith. saws
the logs of another and mingles the
lumber with his own, as if it were
of
his own, is guilty
conversion:
Crane Lumber (‘o. v. Bellows, 116
Mich., 304; 74 N. W., 481..
and

them

651

I

§ 645

TROVER.

CH.

XXXVIII.

possession, for the possession of one is the possession of both.°°
But if one tenant in common destroy the thing in common,
But converting the article
the other may bring trover.°1
owned in common to its general and proﬁtable application, as
grinding wheat into ﬂour, is not a conversion." A sale by
one of two tenants in common of the whole of the property
has been held a conversion.“ But a sale by one of his share
only is not.“
Defense under the general issue.—Under the general
the
defendant may dispute the plaintiiT’s property in
issue,
the goods; he may show title in a third person though the
plaintiff was in possession ;°° he may show his right of pos
§ 645.

session to them at the time of the alleged conversion; he may
deny that there was any conversion; or show any ground of
defense which proves that the conversion was lawful; or that
the action was not maintainable for any cause, except that it
was barred by the statute of limitations.“
appropriated it to his exclusive use
under circumstances
which rendered
a delivery in the manner agreed upon
impracticable; hold, that this amount
ed to a conversion. and trover would
Ripley v. Davis, 15 Mich., 75.
lie:
One tenant in common oi’ chattels can
maintain an action of trover against
525.
his co-tenant, after demand made that
62-2 Saund. Pl. 8: Ev., 11,64.
he be admitted to his rights as co-ten
63——Wiison
v. Reed, 3 Johns., 175;
Hyde v. Stone, 9 Cow., 230; White
ant. and a refusal to recognize such
rights, coupled with a distinct claim
v. Osborn. 21 Wend., 72; Benedict v.
r
of entire ownership:
Grove v. Wise,
Howard. 31 Barb., 569.
39 Mich., 161: and see, Bray v. Bray,
64—-St. John v. Standrlng, 2 Johns.,
30 Mich., 479.
Where a tenant raises crops on
No demand is essen
468.
tlnl where one tenant
in common
shares on the land of another, to he
ownership
entirety
asserts
in
as
divided between them, the tenant and
against his co-tenant. coupled with a
landlord are, until a division, tenants
denial of the right of the other to
in common oi’ the crops raised. And
if, when the crops are ripened, either
hold at all:
Williams v. Rogers. 110
Mich., 418; 68 N. W., 240.
takes possession of the whole. exclud
ing the other trom having his share
65—Stephensoh v. Little, 10 Mich.,
and denying his right to such share, 433; Rihble v. Lawrence, 51 Mich.,
572; 17 N. W., 80: Westbrook v. Mil
it is a conversion, and trover will
lie; or the party excluded may waive ler, 64 Mich., 129: 30 N. W.. 916;
Seymour v. Peters. 6"! Mich., 415; 35
the tort and sue'in assumpsit for the
W., 62; Wessels v. Beeman,
N.
value of his share: Fiquct v. Alison,
87
Mich,. 481; 49 N. W., 483.
So, where two owned
12 Mich., 328.
of logs, and one of the
66-—In trover. the right oi’ prop
a quantity
co-tenants was bound to the other by erty is in issue: and to sustain the
contract to deliver and divide the action the pialntiif must prove prop
joint property at a certain place, but ery in himself, either general or spe
6 5 ‘)
60——Hoiliday
v. Causel, 1 Term. B.,
658; Smith v. Stokes, 1 East, 363;
Mcisiiroy v. O'Callaghan,
Mich.,
112
124: 70 N. W., 441.
6l—St. John v. Standring, 2 Johns.,
468; Gilbert V. Dickerson, 7 Wend.,
449; Sheldon v. Skinner, 4 Wend.,
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§646. Measure of damages.-—The measure of damages, in
general, is the value of the property at the time of the eon
vcrsion, to which interest may be added.“ Special damages
cial.
Possession is evidence of prop
suﬂered to defend by showing title in
erty, but in this action it does not 0. third person with whom he does con
precludes the, defendant from showing
nect himself:
lbid. And a mortgagor
property in a third person: and this
of chattels may maintain trover against
a person who, without any right, takes
may be done under the general issue
Stephenson v. Little, 10
in trover.
the chattels out of his possession and
Mich., 433.
But a defense that the converts them, and it is no defense
properly was taken or held upon an
that the mortgagee had a right of
possession at the time:
attachment or other legal process. can
Parkhurst v.
not be shown under the general issue Jacobs, 17 Mich., 302.
A mortgagee
notice, of. .ﬁlL1.'l1__..ll1S11lt‘1cation of chattels who sold them before con
without
broken,
dition
under that plea;, Fry v. Soper, 39
was
held liable in
Mich., 727.
But such notice was held trover for not restoring them upon a
lawful
tender of the
not necessary where an olticer sought
amount
due.
Such a sale was unlawful, and could
to justify upon an execution levy on
not exonerate the mortgagee from the
a mortgagor's interest in chattels, and
morigagee‘s
duty of having the property on hand
interests
defendant
the
ready to be returned at that time:
were not attacked or questioned: Mc
Mitchell,
Laughlin v. Smith, 45 Mich., 277: 7
Eslow
v.
26
Mich., 500:
see, Wildey
116;
v. Cox,
But the plaintirs pos
25 Mich.,
N. W., 908.
and Thompson v. Moesta, 27 Mich.,
session merely is suﬂicient to enable
183.
him to maintain trover against one
67—Diilenback
who has no better right, or who has
V. Jerome, 7 Cow.,
294.
Where there are no special cir
taken the property out of his posses
cumstances which require a different
sion without any right; n mere strang
measure
er, or one who has himself no right
of damages to be applied, it
is proper to award to the piaintiﬂ
cannot question the pos
of possession,
Cullen v.
the value of the property at the time
of another person:
session
of the conversion, with interest from
O'Hara, 4 Mich., 132.
The defendant
Ripley v. Davis, 15 Mich.,
that time:
is entitled to dispute either the plain
Thus, where there was a. refusal
80.
tiii"s ownership or right to the pos
to deliver on demand wheat received in
session of the property, or both: Ribble
store, to be returned when called for,
v. Lawrence, 51 lllchf‘ 572: 17 N. W.,
Thus, in trover against a sheriff
measure
the
of damages
was held
60.
to be the value of the wheat on the
for chattels seized upon execution, the
day of the demand, and a subsequent
defendant can show, to defeat the ac
rise in the value of wheat before suit
tion, that the plaintiff had no general
was not allowed to increase the dam
or special property in the goods, nor
And
the ages: Bates v. Stanseil, 19 Mich., 91.
of them.
any possession
The damages for the conversion of a
nature of the plaintiff's pretended pos
quantity of wheat was held to be its
can be inquired into upon his
session
value at the time of the conversion,
cross-examination:
Stearns v. Vin
209; 15 N. W., 86.
less the cost of threshing and market
cent,
50 .‘\iich.,
ing of it: Jackson v. Evans, 44 Mich.,
But it seems to be laid down as good
510; 7 N. W., 79.
law, that one who has peacenble pos
So the measure
of damages
for the conversion of
session
of chattels by claim of right
property purchased in good faith from
may maintain trover against a wrong
doer, that is a person who takes them
a willful trespasser, is its value when
taken
under
the
defendant's
from him having no good title, and first
control:
Tuttle v. White. 46 Mich.,
converts them to his own use, and
If the plalntiﬂ
that not only is plaintiff's possession 485; 9 N. W., 528.
can be indemniﬁed by a sum of money
in such case, evidence of title in his
less than the tull value or the prop
favor. but the wrong-doer will not be
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erty, as when he has only a special
property, subject to which the de
fendant is entitled to the goods, that
of damages; but,
sum is the measure
if he is responsible over to a third
person. or if the defendant is not en
titled to the balance of the value. then
is entitled to the whole
the plaintiff
value. Where an oﬂicer levied on prop
erty. which at the request of the ex
ecution defendant was recelpted by a
recciptor procured by him for that
purpose, in trover by the oﬂicer against
the recelptor for the goods, held, that
notwithstanding
receipt required
the
the receiptor to produce the property
or pay the execution, yet the officer
could recover no more than the amount
collectible on the execution. nor could
he recover any more than the value
of the property, if that value was less
than the sum due upon the execu
tion: Burk v. Webb, 32 Mich., 173.
for the conversion of
The damages
articles having a regular market value
are measured generally by that value.
Where they have not such standard
market value, then their value to the
owner, so far as they are susceptible
which is
of pecuniary measurement,
or merely speculative,
not fanciful
furnishes the true test: so for the con
version of a promissory note. where
the court is satisfied that the note
was available at its nominal amount
to the plaintiff, he may recover that
amount notwithstanding the maker is
from
proved not to have property
which a collection might be enforced
Lewis,
Rose
by execution:
10
v.
Mich., 483.
And in trover for the
and
conversion of a certiﬁcate
sale
of shares of stock in an incorporated
company.
the defendant is liable for
the value of the nharca which he is
considered as having converted. and
not merely for the paper certiﬁcate
which represents those shares:
Mor
ton v. Preston. 18 Mich., 60. Where
a defendant wrongfully took logs from
plaintiff’
premises in one county and
transported them to another ‘county,
and
there manufactured them into
lumber,
held, that the taking in the
first county might be treated as the
conversion, or that the time of man
ufacture into lumber might be claimed
as the period of conversion, and the
by the value at the
damages measured

Cu.
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latter time and place: Final v. Backus,
18 Mich., 218, and see, Symes v. Oliver,
13 Mich., 9.
Evidence of what the
property sold for at auction shortly
after the conversion is admissible. as
tending to prove its value at the
time of conversion:
Smith v. Mitchell,
12 Mich., 180; and see, Davis v. Zim
merman,
40 Mich.. 24; Dyer v. Rosen
thal, 45 Mich., 588; B N. W., 560.
But the appraisal of property taken
on an attachment is inadmissible
as
evidence of their value in favor of the
oﬂicer who levied the writ and ap
pointed the appraisers,
in a suit
against him
for
their
conversion:
Dyer v. Rosenthal, 45 Mich., 588; 8
N. W., 560.
But it seems that such
an appraisal may be received
in evi
Worthing
dence against the otiicer:
ton v. llanna. 23 Mich., 530.
Where
a defendant sells or disposes
of prop
erty belonging to another. the meas
ure of the damages is the value of the
property at the time and place of con
Greely v. Stiilson, 27 Mich.,
version:
152.
Where a plaintiff in trover trans
ferred his title to the property after
the conversion, held, that
he
could
only recover nominal damages
unless
there was some special damages caused
by the taking or detention: Brady v.
Whitney. 24 Mich., 154.
Where one
contracts to purchase property. and for
the possession
of it under the con
tract, but the title to remain in the
vender until the whole of the pur
price is paid. and converts it
chase
if
before completing the payments.
the vender brings trover he will be
entitled to damages only to the amount
and
of the unpaid purchase money
interest (if any) thereon: Johnson v.
Where a
Whittemore. 27 Mich., 463.
lease contained a clause,
that in case
of default in the payment of rent the
landlord might take possession
of the
personal
property
tcnant‘s
on
the
premises and sell ii: for the rent. the
same as on a chattel mortgage, and on
the day on which an installment of
rent fell due, the landlord seized cer
tain of the tenant's goods, and on a
day sold them at auction
subsequent
as provided in the lease, and the ten
ant brought trover. held, that
the
landlord's seizure was premature as
the tenant had the whole of that day
in which to pay the rent, and that the
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to the plaintiff, by reason of the conversion, may be
if stated in the declaration.‘
_

resulting
recovered

Mitigation of da.mages.—In mitigation of damages,
§647.
the defendant may show that he has returned the property.”
He may also \show. that he was tenant in common with the
defendant,

to reduce the damages to a proportionate

share.-'4

plaintiif has only a lien on the goods. In such
if the action be against a. stranger, the plaintiff may

So, that the
case,

the full value, though exceeding his lien, and then
stand as trustee for the general owner for the balance; but
when the action is against the general owner, or one acting
under him, the plaintiif can recover only according to his
A defendant cannot show title in another,
special interestﬁ
recover

tenant was entitled to damages to the
value of the property seized,
and that it was no defense nor any
mitigation of damages that the land
lord would have been legally entitled
on the next day after seizure to have
taken the property, nor could the in
stallment of rent for which seizure
from the ten
was made be deducted
And that the owner
ant's damages.
taken is en
of property tortiously
titled in trover to full compensation
in damages,
and no mere act of the
wrong-doer can discharge him from
liability, and a subsequent sale on legal
process in favor of the wrong-doer
and against the owner will not avail
to reduce
the 'damages:
Dalton v.
Laudahn,
Mich., 529.
Damages
27
which are peculiar to the case, and
spring from exceptional circumstances,
must be specially alleged or they can
Brink v. Freoff, 44
not be proved:
The
Mich.. 69, 72: 6 N. W., 94.
plaintiff cannot introduce evidence
of
damage
for breaking up his business
by the conversion of his goods until
he has shown that his business was
actually broken up thereby:
Dyer v.
Rosenthal, 45 Mich., 588: 8 N. W.,

v. Bcsser, 131 Mich., 481; 91
W., 737; Saltmarsh v. Chicago &
G. T. Ry. Co., 122 Mich., 103: 80 N.
W., 98: Woods v. Gaar, Scott & Co.,
93 1iiich.. 1-H; 53 N. W., 14; Schmitt
diel v. Moore, 120 Mich.. 199; 79 N.
W., 195; Isaacs v. McLean, 106 Mich.,
79: 64 N. W., 2.
2—2 Saund. Pi. & Ev., 1168.
A de
fendant in trover cannot show in miti
gation of his unlawful taking of the
piaintiifs property, his own unnu
thorlzed application of the fruits of
his tort. upon a naked personal dc
mand of his own against the plalntiif
which has not been put in judgment,
and is‘ not a lien on the property con
Northrupp
verted:
v. McGiil, 27
Mich., 234.
Conversion is not excused
by the subsequent taking of the prop
erty from the defendant on an attach
ment against the plalntiif in the action
though the appropriation
of trover;
of the property in this manner to the
plaintiffs use may be cause for miti
gation of damages:
Erie Preserving
377;
49 Mich.,
Co. v. Witherspoon,
13 N. W.. 781.
3—Heaih v. Hubbard, 4 East, 110,
derson
N.

-whole

560.
1-—-Brink

v. Freoif. 44
See, Dyer v.

Mich., 69; 6

Roenthal, 45
N. W., 94.
Mich., 588: 8 N. W.. 560.
For other
cases
the subject of damages
upon
recoverable in trover. see, Grant v.
mith. 26 Mich., 201: Moret v. Mason,
106 Mich., 340; 64 N. W., 193; An

121.

4—Davidson
v. Gunsolly,
1 Mich.,
388: Ingersoll v. Bokkelln, 7 Cow.,
In trover by an assignee of
681. n.
property levied on by a sheriff on
held,
execution against the assignee,
competent to show that the property
was sold on a levy prior to the assign
ment, and that therefore the plaintiif
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of interest in himself

claim

derived

Effect of judgment for plaintiﬂ‘, and its satisfaction.
in trover and payment of the damages, the
property vests in the defendant.“
But where there is no
actual satisfaction of the judgment, but only an imprisonment
If judgment has
upon the execution, it would be otherwise.’
been rendered against one of several liable in trover, a tender
of the amount of the judgment to the justice will bar an action
A judgment in favor of a defendant,
against the others?
upon a trial involving the right of property, will bar an
action against all claiming the property under the defendant,
or in privity with him. The term privity denotes mutual or
succcssive relationship to the same rights of property.”
§ 648.

—By

a recovery

was not injured; also. that it was
proper to show that the goods were
charges
held and sold for railroad
Smith v.
which were a prior lien:
Michel. 12 Mich., 180.
_ 5—Duncau v. Spear, 11 Wend., 54;
see, Parkhurst v. Jacobs,
17 Mich.,
302.

6—Hoag v. Bremen, 3 Mlch.. 161;
Cow., 43;
Osterhout v. Roberts. 9
Brady v. Whitney, 24 Mich., 154.
7-Osterhout v. Roberts, 9 Cow.,
43; Livingston
1 Johns.,
v. Bishop,

John A. Tolman Co. v. Waite.
Mich., 341; 78 N. W., 124.
8—Dexter v. Broat, 16 Barb.. 337.
If a judgment in trover is rendered
and execution issued thereon against
one of several persons by whom the
property was converted. this is a bar
to any recovery against the others for
Kenyon v, Wood
the same conversion:
ruii', 38 Mich., 310, 315.
Holbrook,
2 Mich.,
9—i‘rentlss
v.
290;
119

272.
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