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Deﬁnition.-Every unwarrant-able entry upon the land

of another, whether it be enclosed or not, is a trespass. Even
shooting at game on another’s land, though without an actual
The owner of cattle is liable in
entry, is in law a trespass}
trespass for their entering upon the land of another.’
who anchors his boat in
1~One
waters outside of the navigable por
tion of a stream.
throws out decoys
and engages in duck hunting from the
boat is a trespasser as against the
riparian owner:
Hall v. Alford, 114
Mich., 165; 72 N. W., 137.
One who
breaks a store or dwelling for service
ot a writ of replevin on goods therein,
after having ﬁrst demanded admission,
is not guilty of trespass: C. L., §§
106.'>5 and 752: Rentsciiler v. Fox, 130
Mich., 498: 90 N. W., 275.
2—Wells v. llowell, 19 Johns., 385:
Adams v. Freeman, 12 Ibid., 408;
Blake v. Jerome, 14 Ibid., -106. Where
a person
makes an excavation by his
neighbor's land, into which the land
from its own weight and of necessity
must fall. and does immediately after
tall,
trespass will lie against him
therefor:
Buslrirk v. Strickland,
47
Mich., 389; 11 N. W., 210.
The
projection of the eaves of a building
over the lands of another held not a

trespass: Bureau v. Marshall, 55 Mich.,
234; 21 N. W., 304.
The cutting oi!
of a portion of plaintiffs line fence
from the top, is a trespass though it
improve the fence:
Fisher v.
may
Dowling, 66 Mich., 370: 33 N. W.,
The throwing of earth excavated
521.
from a drain on the lands of plaintiff
outside the boundaries of that portion
taken for the drain is trepass: Clark
v. Wiles, 54 Mich., 323: 20 N. W., 63.
taking ﬁsh from a small lake
One
nearly surrounded by the lands of
plaintiff, a public usage to do so pre
Marsh v.
vailing, is not a trespasser:
Trespass will
Colby, 39 Mich., 626.
lie in case of riparian owner against
Clute
one entering and cutting ice:
65 Mich., 48; 31 N. W.,
v. Fisher,
S
See also, Lorman v. Benson,
614.
Mich., 18. As to right of vendee in a
land contract to bring trespass, see.
Pﬂstner v. Bird, 43 Mich., 14; 4 N.
W., 625; Witheral v. .\iuskegon Boom
ing Co., 68 Mich., 48; 35 N. W., 758.
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§ 615. Who may bring the a.otion.—-The person in actual pos
session of land, whether that possession is legal or not, may
A person having
maintain this action against a wrong-doer.3
may
title to land, although not in the actual possession of
lessor
one
title.‘
A
having
not
maintain trespass against any
stranger while there
cannot maintain this action against

in possession.“ The action must be brought by the
lessee.
Trespass lies for an entry upon land and an ouster of
the plaintiﬁ, but damages can be recovered only for the simple
entry and ouster, and not for the continuance of the trespass;
tenant

a

damages for the latter are not recoverable until after the plain
tiff has gained possession by re-entry.° Whoever has an exclu
sive right in the soil, as to
crop of wheat growing thereon,

§

may maintain

trespass.’

Against whom the action may be brought.—The same
in civil actions for trespass, as in criminal pro

616.

rule prevails

s vendee in a land contract who has
neither uctunl nor constructive posses
sion: Moyer v. Scott, 30 Mich., 345;
Gates v. Comstock, 107 Mich., 546:
65 N. W., 544; Des Jsrdins v. Thun
der Bay R. B. Co., 95 Mich., 140; 54
N. W., 718.

4

8

8

4—Vsn Rensselaer v. Radclilt, 10
Wend., 639; Hubbel v, Rochester,
Cow., 115; Van Deusen v. Young, 29
Johns.,
Barb.. 9: Putnam v. Wyley,
432; O'Brien v. Cavanaugh, 61 Mich.,
368; 28 N. W., 127.
A party having
title to unoccupied lands is construc
tively in possession, and may maintain
trespass against one who without his
license,
and without
color of title,
enters and cuts timber:
Saiford v.
Basto,
Mich., 406: see, Cummings
v. Freer. 26 Mich., 129.
Constructive
possession
cannot exist where there is
an nctual adverse possession:
liiiller
v. Wellman, 75 Mich., 353: 42 N. W.,
843; Ruggles V. Sands, 40 Mich., 561.
1

8

Pick., 235:
5—Lienow v. Ritchie,
Campbell v. Arnold.
.Tohns..
511:
Wickhsm v. Freeman, 12 Ibld., 183.
6—i'iolmes

v. Seely, 19 Wend.. 507.
7—Austin
v. Sawyer,
Cow. R.,
39.
Where one is in possession of
lands of another, there being no coin
piaint that he holds them wrongfully,
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tax certiﬁcate
One who enters under
and cuts timber is a trespasser: Busch
v. Nester, 62 Mich., 381; 28 N. W.,
A highway commissioner who
911.
cuts and carries away shade trees from
premises, they
in front ot plaintii!'s
not obstructing the highway, is a tres
Clark v. Dasso, 34 Mich., 88.
pusser:
appear that what he did
Not so it
was lawfully performed by virtue of
of the public and in
the possession
of the needs ct public
furtherance
travel: Wolf v. Holton, 61 Mich., 550;
28 N. W., 524.
v. Peat,
3—Grsham
East. 244:
Burr., 1563; Carpenter v. Mason, 12
E., 629; Revett v. Brown,
Ad.
Bing, 9; Inhabitants ot Barnstable v.
Thacher,
Metc., 239: First Psrish
in Shrewsbury v. Smith, 14 Pick., 297;
Pick., 305; Iiurd
Kempton v. Cook.
Cow., 752; Orser v. Storms,
v. \\'est,
Ibld., 687; Gourdier v. Cormack,
Fl. D. Smith, 200; Althous v. Rice,
E. D. Smith, 347; Newcombe v. Irwin,
55 Mich., 620: 22 N. W., 66; O'Brien
61 Mich., 368; 28 N.
v. Csvansugh,
W., 127; lioifman v. Harrington,
44
Mich., 183;
N. W., 225.
Not so
mere intruder as against one showing
title: Vial v. Hofen, 106 .\iich., 160;
64 N, W., 11: see, Newcomb v. Love.
Nor
112 Mich., 115: 70 N. W., 443.
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In mis
ceedings for misdemeanors, in respect to defendants.
demeanors, all persons who order or incite others to commit
the offense, or procure it to be committed, and all persons pres
it,

aiding and abetting in the commission of
“are princi
as fully as the person by whose hand
actually com
to be
mitted; so, in trespass, all persons who order or procure
are guilty of the trespass.“
done, or incite others to do
Where the defendant ascended in a balloon, which descended
short distance from the place of its ascent, into the plaintiff
garden, and the defendant. being entangled and in
perilous
ituation, called for help, and a crowd of people broke through
the fence into the plaintiﬂ”s garden, beat and trod down his
a

a

's

it,

it

it

is

ent,

pals,

'

it

is

garden.”
It no defense to the action of trespass that the defendant
acted in good faith though
may affect the question of the
In common with other causes of
amount of the dama.ges.1°
action ‘which survive, causes of action for injuries to real estate
may be assigned."
The declaration.
The declaration should particularly
describe the land.
A general description would be sufficient
unless the defendant should plead title, and thereby remove
the cause to the circuit court, in which case the defendant
would prevail in that court, upon proving title to any land in
To avoid this
the township mentioned in the declaration."
617.

&

8

ster, 23 Mich., 298.
9—Guille v. Swan. 13 Johns., 381:
Percival v. Hickey, 18 Johns., 257.
10—Isle Royale Mining (‘o. v. Her
tln. 37 Mich., 332; Cuhit v. 0'Dett, 51
Mich., 347; 16 N. W., 679: Estey v.
Smith, 45 Mich., 402:
Z\'. W., 83.

11—Flnal v. Backus, 18 Mich., 218:
Grant v. Smith. 26 Mich., 201; Gates
v. Comstock, 107 Mich., 546; 65 N.
W., 544.
Wend., 503:
12-—E|lice v. Boyer,
Tuthill v. Clark, 11 Wend., 642; Mc
Farlane v. Ray ct 111., 14 Mich., 465.
But where the ‘plaintiff declares de
scribing the premises by metes and
bounds,
is not necessary that he
should, on trial. show title to every
part; it is enough if he show title to
that part of the close in which the

617

8

2

he is not iiahie in trespass for using
them in the ordinary way, for the pur
they
are adapted:
for which
pose
Burnham v. Glider, 34 Mich., 246.
Saund.
8—1 Archb. N. I’., 304;
Pi.
Ev.. 1117; see, Smith v. Web

it

§

'

a

a_

a

it

was held that though the ascension
vegetables, ﬂowers, etc.,
in a balloon was
lawful act, yet, as the defendant’s descent,
under the circumstances, would ordinarily and naturally draw.
the crowd into the plaintiﬁ"s garden, either from
desire to
curiosity which he had excited, he
assist him, or to gratify
was answerable for all the damages done to the plaintiff’s
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and other difficulties, the declaration should carefully describe
the land on which the trespass was committed.

By sta.tute—trebie damages.-“Every
person who
§618.
shall cut down or carry oif any wood, underwood, trees or tim
ber, or shall girdle or otherwise despoil or injure any trees on
the land of any other person, without the leave of the owner
thereof, or on the lands or commons of any city, township,
village or other corporation, without license therefor given,
shall be liable ‘to the owner of such land, or to such corporation,
in three times, the amount of damages, which shall be assessed
therefor in an action of trespass, by a jury, or by a justice of
the peace in the cases provided by law.”13
King v.
trespass was committed:
“in this state
I)unn, 21 Wend., 253.
a declaration in trespass for breaking
and entering plalntiifs close, without
asserting and describing the title in
to the lands. is not such
the plalntlﬂ
a claim of titie_as. under the statute
is admitted by the
(C. L., 5 11257)
The land
plea of the general issue.
is the close oi’ the plaintiff if he had
even though he
possession,
peaceable
had no title, and is not the plaintii!'s
close it the defendant is in peaceable
Under such a declaration
possession.
the plaintiff relies upon his possession
and the defendant may disprove it
under the general issue": Ostrom v.
Potter, 104 Mlch., 115; 62 N. W., 170;
Vandoozer v. Dayton, 45 Mlch., 247;
It the action is brought
7 N. W., 814.
the declaration must
by an assignee
allege the assignment: Gates v. Com
stock, 107 Mlch., 546; 65 N. W., 544.
A declaration alleging that the “de
fendant with force and arms the lands
said piaintitt
and premises ot the
situated (describing them), broke and
entered," etc., is not a suﬂicient alie
it is only
gation ot title in plaintiff.
such an allegation as would be made
by one relying upon possession to sup
Orris v. Kempton,
port his action:
105 Mlch., 229; 63 N. W.. 68.
Treble dam
13—C. L., 5 11204.
under this
ages
are not allowable
statute where the trespasser has prob
able cause for supposing he has title
in himself, or that he has authority
from the real owner to do the act com
plained oi: Russell v. Myers, 32 Mlch.,

522; sec, C. L., Q 11205.
This stat
ute was not framed to protect pos
sessory rights, but was made to give
the owners of the lee a right to sue
injuries
in trespass for
the
men
tioned ln the section, done to their
It the party in posses
inheritance.
sion, whether owner or tenant, seeks
damage for the'disturl>ance ot his pos
session,
he is still left to his common
But under this
law action for that.
section, the damages
which are al
lowed to be trebled are not damages
but to the freehold.
to the possession.
And it is no defense that the alleged
trespasser was in possession ot the
land at the time of committing the
acts complained of: at most it would
be important only for the purpose of
preventing the trebllng of the damages
in case it were shown that he had
reason to believe that he owned the
damages
under
land.
The pialntiif’
this section would include not merely
the value of the timber or wood cut
and carried away, etc., but such dam
ages as occurred to the freehold by
When the action is
their destruction.
merely for carrying away timber al
ready cut. the damages could not well
go beyond its value: but where stand
ing trees are cut down, the rule of
damages
should fairly be lthe amount
ot which the value of the estate is
And
diminished by
destruction.
‘their
it would seem- that the declaration
under this section should expressly
aver the plaintitfs ownership in the
fee, and that such ownership must be
strictly proved, unless informal proof
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“If, upon the trial of any such action, it shall appear that
the trespass was casual and involuntary, or that the defendant
had probable cause to believe that the land on which such tres
pass was committed was his own; or that such wood, trees or
timber were taken for the purpose of making or repairing any
public road or bridge; judgment shall be given to recover only
the single damages assessed/’1“

I

without objection: Achey
liull, 7 Mich., 423; Reynolds v.
v.
Maynard, —— Mich., —; 100 N. WC,
But if tile declara
174 (June, 190-1).
tion contains a statement of owner
ship suiﬂclent to support proof of a.
holding by the plalntilf in fee simple,
an objection that his title is not al
with that directness and cer
leged
tainty dictated by the rules of plead
ing is purely technical, and should be
Clark v.
raised only by demurrer:
Field, 42 Mich., 345: 4 N. W., 19.
In order to recover treble damages
under this statute, the declaration or
some count in it must be framed upon
Pleading the statute is
the statute.
stating the facts which bring the case
within it. and counting on it, is mak
ing express reference to it by apt
terms to show the source of right re
lied on: Howser v. Melcher, 40 Mich.,
is admitted

185.

Where a defendant in trespass for
cutting timber on the land of plaintiff,
by letter
had in good faith accepted
plaintiff's oi‘l’er to sell him the land,
but which acceptance, by delay of mail
did not reach plalntlﬂ until after he
had sold the land to another, all the
acts of trespass being after the ac
and before
defendant had
ceptance
notice of the sale to the third person:
held, that this was no defense to a
recovery of single damages; but that
if the defendant made his acceptance
in good faith and committed the ai
ieged trespass in the belief that his
would secure to
letter of acceptance
him the title of the land, then he was
not a trespasser within the punltory
operation of the statute
(C. L., 5
11204), and was liable only for single
damages:
Wallace v. Finch. 24 Mich.,
255.
In an action under this section.
11204, the burden is on the plaintiff
to show that the cutting was without
leave
of the owner:
Padman
v.

Mich., 434; 85 N. W.,
1130.
On the other hand the burden
is on the defendant under section
11205 to show that the trespass was
casual and involuntary
if he would
escape the penalty of treble damages:
Michigan L. & I. Co. v. Deer Lake
Co., 60 Mich., 143; 27 N. \\'.. 10; 1
Am. St., 491; Iiart v. Doyle, 128
Treble
Mich., 257: 87 N. W., 219.
damages
under this statute are in
their nature punltory and cannot be
given where the injury arises from
neglect; there must be active
mere
misconduct: Michigan L. & I. Co. v.
Deer Lake 00., 60 Mich., 143; 27 N.
W., 10; 1 Am. St., 491.
In New
York
it is held, under a similar
statute, that the owner of land sub
ject to the life estate of another can
not, during the continuance of the life
estate, have treble damages for a tres
pass committed by one who enters by
permission of the tenant for life: Van
Dusen v. Young, 29 N. Y.. 9.
1~i—C. L., 5 11205. Under a declara
tion containlng a count for a common
law trespass and a count for a statu
tory trespass under the preceding 5
11204,
if the jury return a general
stating
verdict
of guilty,
without
under which count they ﬁnd. a judg
ment for single damages only can be
rendered.
in such case it is not com
petent for the court to apply the ver
dict to the count under the statute
and then proceed to render judgment
for treble the single damages returned
by the jury.
In such a case, in order
to
authorize a judgment for treble
it is necessary that the jury
damages,
return with their verdict, that they
ﬁnd the defendant guilty under the
count upon the statute:
Osborn v.
Lovell. 36 Mich., 245.
Notwithstanding
there may be only
single count in the
a
declaration,
claiming treble damages,
if the
yet
Rhodes,

126
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“And in all cases where a party has a right of action for the
taking of timber, or other trespass on lands, or for any injury
to lands, whether direct or consequential, it shall be lawful for
the party having such right of action to waive the tort and
bring assumpsit therefor/"-" And such suit may be commenced
by attachment!“
“If any person shall be ejected or put out of any lands or
tenements in a forcible and unlawful manner, or being put out,
be afterwards
holden and kept out by force, or with strong
hand, he shall be entitled to maintain an action of trespass,
and shall recover therein three times the amount of damages
assessed by the jury or a justice of the peace in the cases pro
vided by law.”"**
This section applies only to damages for a forcible eviction
and detainer. The taking and conversion of personal property,
though committed at the same time, and forming a part of the
same transaction, is distinct and different in its nature from an
If the declaration claims damages for
eviction and detainer.
both the eviction and the taking or injury to personal property,
the plaintiff, if he wishes to avail himself of the beneﬁt of
the statute, must take a separate assessment of the damages
by the eviction and detainer, and of those occa
occasioned
sioned by the taking and conversion of the personal property.
proof show that the trespass comes
any of the exceptions in 5
within
judgment for single damages
11205,
The jury can
only can be rendered.
find and assess single damages only,
and then it the proofs show that the
trespass comes within any of the ex
ceptions mentioned in the statute, the
single damages will be the amount for
which recovery may be had; but it
the prpofs fail to bring the trespass
within any of those exceptions,
then
the justice will treble the damages and
render a judgment for that amount:
Clark v. Field, 42 Mich., 342; 4 N.
W., 19.
15—C. L., 5 11207.
16—C. L., Q 11208.
18a—C. L., 5 11206.
A lessee of
lands, if in possession,
as well as the
owner. may maintain an action under
this section; therefore, a tenant for
years will be entitled to recover treble
damages
against his landlord for li.
wrongful and forcible entry under cir

cumstances speciﬂed
in the section:
Shaw v. Hoilfman.
21 Mich., 151.
A
tenant
who
has
unlawfully
been
evicted from i1 barn which he occupied
as a livery and boarding stable, by
his landlord, who destroyed the barn.
may recover damages
for the proper
length of time for the loss of proﬁts
from boarding the horses of others
as well as the diiference in cost of
keeping his own horses and oi’ hiring
them boarded,
where such damages
were the natural and proximate con
sequence of the trespass and eviction
complained of; and in a case coming
within the statute, such damages may
be trebied.
But damages to personal
property in a barn from which one has
evicted, and kept out.
been unlawfully
cannot be trebled under the statute:
Shaw v. Hoffman, 25 Mich., 162: Wil
son v. McCriiiles.
50 Mich., 347-8: 15
N. W., 504: Kiignnnon
v. Jenklnson,
.17 Mich., 325; 23 N. W.. 830.
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Unless he does so, the damages for the eviction and detainer
cannot be trebled."

To entitle the defendant to treble damages under either of
the sections, 11204 or 11206, he must declare upon the section
under which he claims the damages. But, if the‘ declaration
contains a count upon the statute, and a general count or claim
for damages for a trespass or injuries for which the statute
does not give treble damages, and damages are assessed by the

jury, generally, upon all the counts, or for both claims, the
damages cannot be trebled."
It will be a decisive objection that the declaration does not
refer to the statute. “This is essential, as notice to the de
fendant of the extent to which the plaintiff claims; otherwise
the former cannot be prepared to narrow the claim by bringing
The declaration
himself within the provisions of the act.”
should refer to the statute, so that the defendant may be ap
prised of the extent of the demand; and unless the defendant,
upon the trial, shall bring himself within the proviso of § 11205,
the jury will if it ﬁnd him guilty of the trespass alleged, assess
single damages, and upon this ﬁnding, the damages are to be
trebled by the court.” If the jury ﬁnd that the case is within
the second section, they should so state in their verdict, to pre
vent the trebling of the damages.”
17—Thayer
173.

176.

v.

Sherlock,

4

Mich.,
'

18-Benton v. Dale, 1 Cow., 160;
Moores v. Allen, 2 Wend., 247; Thayer
v. Sherlock, 4 Mich., 173; llowser v.
Melt-her, 40 Mich., 185: Ilitchcock v.
Pratt, 51 Mich., 263; 16 N. W., 639.
In such case the Jury should specify
in their verdict the amount of dam
ages awarded under the count upon
the statute, and the amount awarded
on the other count or claims: then
the damages awarded under the former
Ibld., Thayer
count may be trebled:
v. Sherlock, -1 Mich., 176, 177.
Un
der a declaration containing a count
law trespass, and a
for a common
count for a statutory trespass claim
ing treble damages,
it a general ver
dict oi’ guilty is returned. it is not
competent for the court to apply the
verdict to the count under the statute
and proceed
to render judgment tor
treble the damages.
In such case the
621

judgment on the verdict must be tor
only: Osborn v.
the single damages
Lovell, 36 Mich., 246; Russell v. My
ers, 32 Mich., 522; see, Clark v. Field,
42 Mich., 342; 4 N. W., 1i).
Under
the general issue pleaded to a declara
tion under the statute claiming treble
damages.
the defendant may‘ give evi
dence that the trespass was involun
tary and made under a bona tide claim
of right. and he need not give notice
of this defense
under the plea.
In
tort whatever goes in mitigation
of
damages may be given in evidence un
der the general issue: Osborn v. Lov
ell, 36 Mich., 246.
19—Brown v. Bristol, 1 Cow., 176;
Newcome
v. Butteriield, S J0hns., 343;
Howser v. Melcher, 40 Mich., 185.
20—Newcome v. Butteriield, 8 .‘Iohns.,
343; King v. Havens, 25 Wend., 420;
see,
Swift v. Applebone. 23 Mich.,
As to the construction of C. L.,
252.
5 11175, providing tor treble damages

§ 619
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§619. The eviden08.—-Under the plea of the general issue
the plaintiff will have to prove: 1, the trespass; 2, the place
in which it was committed, so as to make it correspond with
the description of it in the declaration; 3, possession of the
place, and 4, the damage.
This may be done by some
1. He must prove the trespass.
person who was present at the time and saw it committed, or
by the admissions of the defendant, or in any manner connect
The time of the com
ing the defendant with the transaction.
mission of the trespass is immaterial, if it was before the com
mencement of the suit.
But evidence of only one trespass can
be given, unless the declaration contain several coimts, or the
trespass is stated to have been committed on such a day, and
“on divers other days and times between that day and the day
of the commencement of the suit.” In such case, the plaintiif
may prove as many acts of trespass of the nature laid in the
declaration, as he has counts, or as were committed between
the ﬁrst day mentioned and the commencement of the suit, as
he can; or at his option, he may in the last case give evidence
of a single trespass committed at some other time, but he can
not do both.21 The latter mode of stating a trespass would be
improper if the trespass must necessarily all have-been done
at one time, as taking a horse. But in such a case the plaintiﬁ
cannot recover but for one trespass." Under the allegation of
“other wrongs,” the plaintiif cannot prove anything not stated
in the declaration, unless it could not with decency be men
'
tioned in it."
2. It must be proved to have been committed by the defend
In an action of tres
ant, or by his orde-rs, or at his instigation.
pass against several defendants, it was held that to entitle the
plaintiff to a verdict against all the defendants as joint tres
passers, it must appear that they acted in concert in commit
ting the trespass complained of; that if some aided and assisted
the others in the trespass, all were equally guilty; or if some
employed the others to commit the trespass, or assented to the
in an action of
to be recovered
pass by complainant obtaining
tutlon of premises, see, Lane v.
ms Mlch., as; o1 N. W., 347.
2l—1 Saund., 24; Jamieson‘s
Hodson, 1 Starkie,
signees
v.

tresrcstiRuhl,

Gilbert v. Kennedy, 22 Mlch., 5; Mg.
Diarmid v. Caruthers, 34 Mlch., 49.
22—-2 Saund. Pl. _& Ev., 5 Am. ed.,
1004.

As151:

622
4

23—1 Ibld., 158, 154.
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trespass committed by the others, having an interest therein,
they were all jointly guilty; that they must be convinced from
the evidence that all the defendants were acting in concert in

the trespass in question, or they could not all be found guilty;
but it would not be material if they have unequal interests in
the avails of the trespass, for all those who confederated to
do an unlawful act are deemed guilty of the whole, although
their share in the proﬁts may be small; but if any of the defend
ants were not guilty at all, or if any of them, though guilty,
were acting separately and for themselves alone, without any
concert with the others, they ought to be acquitted, and those
only found guilty who were acting jointly.“ The mere assent

of

party to

trespass committed does not always render him
a trespasser; it must have been com/mitted for his beneﬁt, or a
subsequent assent to or adoption of it will not have that
a

a.

If

the action be against several, and the plaintiif give
evidence of a trespass by all, he cannot afterwards give evi
dence of another trespass by some of them only, even although
he offer to waive the ﬁrst trespass; or if he give evidence of a
eﬁ'ect.25

trespass in which some only of them are implicated, he shall not
afterwards be allowed to give evidence of another trespass by
all." If the plaintiﬁ elect to prove a trespass against some
only of several defendants, the rest are entitld to an acquittal,
and may be acquitted immediately; so if at the close of the
plaintitt"s case there is no evidence against one defendant, the
plaintiff may then elect to go on against the other defendant
only.

It

proved that the trespass was committed in the
the declaration.
A material variance in this
In
trespass for breaking and entering
respect will be fatal.
the plaintiif’s close, “and then and there” taking and carrying
3.

must

close described

be

in

away his goods, the plaintiff cannot recover, even for the goods,
unless he prove an entry into his close, and a taking of the
The breaking and entering the close in such
goods therefrom.
24-—-Williams v. Sheldon, 10 Wend.,
654: see, East v. Cain, 49 Mich., 473;
13 N. W., 822.
25—Wilson v. Barker, 4 B. & Ad.,
614.

26—Howe v. Wilson. 1 Denio, 181.
But a separate count for taking and

i623

carrying away might be added, under
which a recovery for that part of
the trespass could be had:
Ihld.: see.
Ropps v. Barker, 4 Pick., 239; and
Van Leuven v. Lyke, 1 Comst., 516,
517.
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allegation, the substantial ground of
A dee
action, and the rest is laid as matter of aggravation?"
laration that defendant’s horse broke and entered plaintiiT’s
close, and injured p1aintiﬂ”s horse therein, need not allege that
kick and ﬁght, and
the defendant’s horse was accustomed
that defendant knew it.” The rule, that a scienter must be al
leged in the declaration, does not apply where the mischief
done by such animals while committing a trespass upon the
land of another.”
Possession
the close by the plaintiff at the time the

of

4.

is

t0_

case, is 'the substantive

a

is

The plaintiff must prove actual or
trespass was committed.
constructive possession of the premises, to sustain his acti0n.3°
The plaintiﬁ may so frame his declaration as to avoid
proof of possession in justice’s court. Thus, where a claim
of title
made in the declaration, the statute provides that
plea of title and delivers to
unless the defendant interposes
therein
a
bond
as
justice
the
directed, the justice shall have
jurisdiction of the cause, and shall proceed therein, and the de
fendant shall be precluded in his defense from all evidence

S

&

9

7

2

1 4

2

6

29—Higby
16 Johns.,
v. Williams,
P., 73;
215; Tait v. Harris,
C.
Ibfd., 596.
Hogarth v. Jackson,
30——But it seems not necessary that
the plaintiff should show possession to
in
every part oi’ the land described
it is sufficient if he
the declaration:
has possession of that part where the
King v.
trespass
was
committed:
Dunn, 21 Wend.. 253.
iVhile. as a
general rule, possesion
is necessary
to maintain an action of trespass on
lands, yet possession alone is suflicient
for that purpose against a mere wrong
Althous v. Rice,
doer or trespasser:
E. D. Smith, 347; Smith v. Milles,
R.,
480; Gourdier v. Cor
'l‘erm.
mack,
. D. Smith, 200; Hoyt ‘v.
(lelston, 13 .Tohns., 141; Ilurd v. West,
Cow., 752; Orser v. Storms,
Ibtd.,
And particularly
in cases where
687.
the plaintiﬂ is in the peaceable and
he may, whether
exclusive possession,

2

Comst.,

4

Leuven v. Lyke,

1

28—Van
515.

he has title or not, maintain the action
tor a trespass upon it against any
person except the real owner, or a per
son who has the right to the posses
sion: Palmer v. Aldridge, 16 Bax-b.,
131; Jackson v. Hazen,
Johns., 22;
lMd., 203, 211.
Jackson v. Harder,
But actual possession is not necessary
if pialntiﬂ! is the owner of the land
and entitled to immediate possession:
Wend., 466; Put
Aiken v. Buck.
Johns., 432.
nam v. Wyley.
A party
having title to unoccupied lands is
constructively in possession, and may
maintain trespass against one who en
ters without license or color of title:
Mlch., 406.
Sattord v. Basto,
Where
piainiiif sues for trespass upon wild
and uncultivated lands, which are not
in the actual possession of any one,
he must necessarily
show his title,
constructive pos
and thus make out
Cow.,
session: Iiubbel v. Rochester.
115; Hamilton
v. Accessory Transit
Co., 26 Barb., 46; Main v. Cooper. 11
See, ante,
E. P. Smith, 180, 184.
615 and notes.
a

Barb.,

S

11

4

Kocker,

a

v.

387.

5

27—Dunkle

1

drawing in question the title to lands, and any claim to title to
lands made by the plaint'1fi:' in his declaration, and therein
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described, shall be deemed to be admitted by the defendant.“
A claim of actual possession merely in the declaration would
not probably be of any avail under this section. The ques
tion of actual possession is not one of title within the statute,
and this the justice is authorized to try and determine.”
Where objection was made that the plaintiff in the justice’s
court failed to show himself in the actual possess-ion of the land,
the court said:
“The evidence was abundantly suﬁcient to
establish the pla.intiif’s actual possession of the premises in

lt

was shown that the lots on which the trespass
question.
was committed, had been used as the wood lot to the farm on
which the plaintiﬁ lived for about twenty years; that during
all that time, the plaintiff and his father, under whom he
claimed title, had cut their ﬁre-wood, saw-logs and rail-timber
on the lot, and had also made maple sugar thereon, and had a

for that purpose; that it was the only wood-lot
the plaintiff had, and had been used as such for twenty years;
that it was not fenced, nor was there any clearing upon it.
The precise dimensions oricontents of the lot are not given;
but it is fair to be inferred, from the evidence, that it was not
larger than was required for the purpose of fuel, fencing, etc.,
The plaintiff had all
for the farm to which it was attached.
the possession which can be had of a wood-lot, reserved and
A constant and unin
used exclusively for fuel, fencing, etc.
terrupted use for those purposes, is undoubtedly sufﬁcient to
constitute an actual possession, and to enable the plaintiff to
maintain trespass for an encroachment upon it.”33 But there
are cases in which the plaintiff cannot maintain an action at all
house thereon

A declaration in
31—C. L., 5 786.
trespass for breaking and entering the
plalntifﬂs close, without asserting and
describing a title in the plaintiff to
the lands. is not such a claim of title
as, under the statute, is admitted by
The land
the plea of the general issue.
was the close of the plalntlﬂl if he
even though
had peaceahle possession.
he had no title, and was not the pinin
if the defendant was
close
t1if‘s
Under such
possession.
in penceable
relies upon
a declaration the plaintiff
and the defendant may
his possession.
disprove it under the general issue:
Vandoozer v. Dayton, 45 Mich., 247:
40

7 N. W., 814.
But if the plaintiff
claims and describes a title in himself
in his declaration, it seems that the
the general
issue
defendant under
merely, will not be allowed to dis
pute it or claim any right of posses
slon in himself inconsistent thereto,
either before the justice or on appeal.
Ibid.: Gay v. Ilults, 55 Mich., 328: 21
N. W.. 357.
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32

iihle

v.

Quackenboss,

6

iiill.

537: Dewey v. Bordwell. 9 Wend.. 65.
33—l\iachln v. Geortner, 14 Wenti..
239; see, Jackson v. Myers. 3 Johns.,
388; Clowes v. Hawley, 12 Ibid., 485.
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without showing a title; these are when he is not in actual posp
session at the time of the commission of the trespass.“ In such
case he must make out a constructive possession by showing
an actual title. He must do so where the land is entirely wild,
vacant or common; indeed, in all cases where a pedis possessio
cannot be shown.“ It is to such eases and some others the
section“ applies; by which “If it appear on the trial, from the

plaintiﬁ"s own showing, that the title to the land is in question,
which title shall not be admitted by the defendant, the justice
shall certify the cause and papers to the circuit or district
court,” etc. The preceding remarks, as to showing title, have
no application to cases of trespass on land tried by a justice,
where any claim of title to the land is made by the plaintiff in
and therein described.

his declaration

it,

The damages—in general.
The intent with which the
§ 620.
trespass was committed, may be taken into consideration in
giving damages. Where the defendant had entered upon the
land as a surveyor, to measure off a portion of
which had
been sold for quit rent, he was allowed to show these facts in
mitigation of damages, as they tended to show, that the trespass

.'l4—iIubbel

v.

Rochester,

8

is

was not wilful and malicious, and that the defendant entered
under an honest though mistaken belief that his entry was
lawful.” It
provided by statute, that in certain cases the
Cow.,

115.

35—Willoughby
96.

v. Jenks,

20

Wend.,

98.

36--C. L.,

5

787. Ostrom v. Potter,
Mich., 44; 38 N. W.. 670.
Goertner,
37-—Wllloughby
V.
14
Wend., 239.
Where one commits a
trespass, it is immaterial whether he
expected
damages
to result
or not.
lie must be held to contemplate all
which legitimately follow
the damages
from his illegal act.
And ii’. from
the nature of the case, the amount of
the damages cannot be estimated with
certainty, or only a part oi’ them can
be so estimated. all the circumstances
of the case, having any tendency
to
snow the probable amount of dam
may
ages.
placed
be
before
the
Jury, so as to enable them to make
the most intelligible
and probable es
timate which the nature of the case
71

will permit.
Where, by defendant's
trespass, the plaintiti! was deprived tor
the remainder of his term, of premises
leased
by him, he is not limited
in
damages
to such sum
as the term
might be worth to others, or to the
diiference between
the rent he was
paying and the fair rental of the prem
ises.
If the premises were of much
greater and peculiar value to him on
account of the business he had es
tablished there. and the resort oi’ cus
place and
iomers to that particular
the good will of the place in his trade
or business, and if the trespass ren
dered the piace untenable whereby he
was obliged to remove to another place
of business,
he is entitled
to show
that his business fell oi! in conse
quence.
and how much, and to have
damages
accordingly:
Allison
v.
Chandler, 11 Mich., 542; see, Druse
So, where
v. Wheeler. 22 Mich., 439.
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plaintiff shall recover three times the amount of the damages
which shall be assessed therefor by the jury or justice.
The
mode of proceeding under the statute is this: the jury, or
justice, ﬁnd him guilty of the trespass alleged, and assess the
single damages in terms, and this is to be trebled by the court
and judgment rendered for the amount.-*8
The verdict is,
that the jury ﬁnd the defendant guilty, and assess him single
damages therefor to the amount of . . . . dollars.
Defense under the general issue.—It is competent‘ for
§ 621.
the defendant to prove that he did not commit the trespass,
or order or procure it to be committed, or that it was not
committed in the place described in the declaration, or that the

plaintiif was not in possession of the land at the time the tres
pass was committed, or any matter in mitigation of the dam
ages.
But he cannot set up any title in himself, or a third
person to the premises; and if any claim of title to the land
is made by the plaintiff in-his declaration, and therein de
scribed, it is admitted by the defendant," otherwise it would
defendant’s trespass, piaintiﬁ! was
deprived of pasture which
he
was
using, to fatten beef cattle, and for
want of the pasture the cattle lost in
ﬂesh
and quality of the beef: held,
that he was not limited in damages
to the market value of the pasture of
which he was deprived. but that he
might receive the difference between
the value of the cattle as they were
and what they would have been at the
end of the pasture season if they had
had the beneﬁt of the pasture, anl also
as he was necessarily
such expense
put to in providing pasture elsewhere
for the cattle.
In an action of tres
the declaration being full and
pass
speciﬁc as to the means by which
the damages
claimed were occasioned,
evidence
of damages concerning which
the declaration is silent, and contained
allegations
no
which would include
them, is inadmissible:
Gilbert v. Ken
For a discussion
nedy. 22 Mich., 117.
of the measure of damages in trespass,
see that case.
Where drain proceed
ings were invalid. damages in trespass
for the construction
of
the
drain
by

would be nominal if in fact the drain
as constructed was a beneﬁt rather
than an injury if plaintiff did not in
tend to ﬁll up the drain; but if plain
tii'l.' did intend to ﬁll it up as not
desiring the same, the cost of doing
so is a proper element of damages:
Burtraw v. Clark, 103 Mich., 383; 61
N. W., 552.
In case of willful tres
pass with cutting timber an allow
nnce of interest from the commission
of the trespass is permissible:
Gates
v. Comstock, 113 Mich., 127; 71 N. W.,
515.
The motive and reasons for
entering plaintiffs close may be shown
as affecting the question of damages:
Carter v. Bedortha, 124 Mich., 548;
83 N. W., 277.
ante, Q 618,
38-—See,
and notes,
and cases cited; and Swift v. Apple
hone. 23 Mich., 252.
39-C. L., 5 786. Ostrom v. Potter,
104 Mich., 115; 62 N. W., 170; Sands
v. Manlstee Circuit Judge, 116 Mich.,
9: 74 N. W., 178. So he may prove
of damages:
anything in mitigation
Carter v. Bedortha, 124 Mich., 548; 83
N. W., 277.
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A

declaration setting forth possession of the land
merely, would not be such a “claim of titlb,” as to excuse the
plaintiif from proving his right to recover, in the same manner
not

be.

if no

claim of title had been made in the declaration.
The term “title,” here, as well as in other places in the chap
ter, would not embrace the fact of possession, nor any right
founded on possession alone.“
as he must

Notice of title to 1and.—“In every action where the
in anywise come in question, the defendant
may give notice thereof, under the general issue, upon the
return day, or any adjourned day of such action, and may also
§622.

title

to lands shall

give notice of any other matter of defense to the action.”41
This notice may be given not only in actions for trespass on
lands, but in all actions where the defense involves the trial of
a question of title to lands.
The defense that the place in
which the trespass was committed is a private or public way,
involves the title, and cannot be tried by a justice,“ not even
by consent of the parties.“ A plea in abatement in an action
Iiill,
6
v. Quackenboss,
40—Ehie
537; see, Vandoozer v. Dayton, 45
Mich., 247; 7 N. W., 813.
If the
is licensed to enter notice of
defense
v.
Vanderkarr
it musti be given:
Thompson, 19 Mich., 82; Seneca] v.
Labadie, 42 Mich., 126; 3 N. W.,
296; license to enter for one pur
if entry is for
is no defense
pose
Kent County Ag. Soc. v.
another:
Ide, 128 Mich., 423; 87 N. W.. 369.
Statute of limitations must be plead
Mich.,
127
ed:
Bellows v. Butler,
100: 86 N. W., 533.
Jackson v. Sou
41——C. L., § 782.
tler, 82 Mich., 648: 46 N. W.. 1027.
After a plea of title interposed. the
plaintiff cannot amend his declaration.
Therefore, the declaration should de
scribe the lands upon which the al
trespass was committed; if it
leged
does not, and if on such plea or no
tice the defendant. at the trial in the
court, proves himself
to be
circuit
the owner of any lands in the same
lands lie,
township where plalntiﬂ‘s
McFarlane
_he will defeat the action:
v. Ray, rt ai, 14 Mich., 465. The claim
of title oi’ plaintii! is to be deemed
admitted unless the notice is given:

Van Doozer v. Dayton, 45 Mich., 247;
7 N. -W., 814; Ramsby v. Blgler. 129
Mich., 570: 89 N. W., 344.
Tenancy
is a species of title within the mean
ing of
in the
that
term
stat
ute:
Van Doozer v. Dayton, supra,
C. L., 55 782 and T89 contemplate a
trial in the circuit court upon the
merits where the justice certiﬁes the
case
and
it is not proper practice
to dismiss the case because it is de
termined that title does not come in
question:
Dolahanty
v. Lucey,
101
Mich., 113; 59 N. W., 415; Newcombe
v. Irwin, 55 Mich., 520: 22 N. W.. 66;
Taylor v. Montcalm
Circuit Judge,
122 Mich., 692; 81 N. W., 965.
A party may, for the purpose of
identifying
and proving his title to
personal property, show that it was
taken from off certain lands and that
he was the owner thereof. but this does
not bring the matter of the title to
land in question:
Hart v. Hart. 48
Mich., 175: 12 N. W., 33.
42—Striker v. Mott. 6 Wend., 465;
see, Brooks
1 hIich..
v. Delrymple,
145: Randall v. Crandali, 6 Hill.. 342.
v. Mott, 6 Wend., 465.
43—Striker
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of trespass on land of non-joinder of a tenant in common with
the plaintiff, is a plea showing that the title to lands will
come in question, and, if veriﬁed, must be received by the jus
tice.“ It would seem that.such a defense must be pleaded, as
the general issue would be a waiver of it.
“Such plea and notice shall be in writing, and signed by the
defendant or his attorney, and delivered to the justice.”‘“‘
This defense is not conﬁned to the action of trespass to land
only; it may be interposed in all actions where title to lands
is involved.
Proceeding, where notice of title to a portion of
§623.
counts only.—“If the plaintiﬁE"s declaration in a suit before a
justice shall contain several counts or causes of action, to one
or more of which a defense, bringing in question the title of
lands, shall be interposed by the defendant, and he shall ten
der a plea and notice to such count [court], and deliver a bond
as above provided, the justice shall discontinue proceedings for
such cause of action; and for the other causes of action the

justice may continue his proceedings.”4°
Thus, if the plaintiif’s declaration contain, as it may, several
causes of action, as for an entry on lands, and also for taking
away and injuring personal property, unconnected with an
entry on lands. and the defendant wishes to plead title to lands
to a part only, as, for instance, to the entry on the lands, the

it

is,

plea of the general issue with notice of the title should be con
ﬁned to that part, and to the residue, that
the count or
counts for taking, etc., the personal property, he may plead
the general issue, or any other plea, or not plead at all, and the
as in other
justice as to such residue will proceed and try
The costs in such cases would abide the event of the
cases.“
'

suit before the justice.

342; Riggs v. Sterling, 51
159; 16 N. W.. 320.
46-C. L., 790. See, Riggs v. Ster
ling, 51 Mich., 159; 1e N. W., .220;
Dolahanty v. Lucey, 101 Mich., 117:
59 N. W., 415.
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47—Edwards’

Treatise,

2

§

Hill,

Mich.,

§

v. Hall, 13 .‘iohns., 286;
East v. Cain. 49 Mich., 473; 13
N. W.. 822.
The notice ot title
783.
45—C. L.,
under the plea must be in writing.
An oral notice would not be in com
pliance with the statute. and the jus
tice should disregard it and proceed
Randall v. Crandaii,
with the cause:

6

44-Austin

see,

ed.,

69.
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notice.-“At

the time of tender
ing such plea and notice, the defendant, with at least one
suﬂicient surety to be approved by the justice, shall enter into
a bond to the plaintiff, in a penalty of at least two hundred
dollars, conditioned that such defendant will pay any judg
ment that may be rendered against him in such action in the

Bond with plea and

§ 624.

circuit court of such county, and shall also pay the plaintiff’s
costs legally incurred at that time, not exceeding the amount
allowed by law in justice’s courts, and also the sum of one
dollar to the justice for certifying the cause to the circuit
court, together with the sum of two dollars as an entry fee
for the use of the county, which last sum shall be paid to the
clerk of the county by said justice at the time such justice shall
certify the cause to the circuit court.“
“Such bond shall

and such fees and costs shall
be paid to the justice at the time of tendering such plea and
notice, and the justice shall thereupon, without further pro
ceeding, certify the cause and papers to the circuit court of the
county where the same may be tried; and the costs so paid by
the defendant shall be allowed to him if he recover costs in the
be delivered

action in that court.”'*°
notice of title in an action for a trespass to land de
scribed in the declaration, the defendant is entitled to a verdict,
if he establish a title to that part of the land on which trespass

On

a.

was committed, and is not bound to prove a title to the whole
land.°°

“If such

bond be not delivered and such fees and costs paid
as herein directed, the justice shall have jurisdiction of the
cause, and shall proceed therein, and the defendant shall be
precluded in his defense from all evidence drawing in question
the title to lands; and any claim of title to lands made by the
plaintiff in his declaration, and therein described, shall be
deemed to be admitted by the defendant.”°1
48—C.
49——C.

L.,
L.,

Q 784.
5 785: Gay v. Hults, 55
21 N. W., 357.
It the

Mich., 327;
justice certiﬁes the case without receiving
uﬂicient to pay costs
and
without approving the bond the certiﬂcation is ineffective:
Hindeman v.

Spauldlng,
901

-—

Mich.,

(Oct, 1904).

—;

100

N. W.,

50—Smith v. Royston, 8 M. G: W..
381; King v. Dunn, 21 Wend.. 253.
51——-C. L., 5 786.
See, Gay v. Huits,
55 Mich., 328; 21 N. W., 357.
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If

it

it,

the defendant does not give the bond, the notice of title
amounts to nothing, and the action goes on just as though title
had never been mentioned.
The defendant cannot avail him
self of
was received at joining issue without objec
though

fendant only admits title,

stated in the declaration.
a

a

a

suit

is

removed from
justice by the delivery of
plea and notice, and
bond as above provided, the plaintiff in
such suit shall not be permitted to declare or to give evidence
only for the same cause of action whereon herelied before the
a

“When

if

a

a

The defendant cannot set up
trial, because
title on
the statute says he shall not." By not giving the bond the de

tion.

justice, and the plea and notice of the defendant
which he tendered before the justice.”°3

shall be the

same

is

’s

’s

it

Title in issue on plaintiff
own showing.—“If
§625.
own showing, that the
appear on the trial from the plaintiff
in question, which title shall not be admit
title to lands
defendant, the justice shall, without further
proceeding, certify the cause and papers to the circuit or dis
trict court of the county where the same shall be tried; and the
party in whose favor judgment shall be rendered in the circuit
ted

by the

or district court, shall recover costs, which shall include
costs before the justice.”°4

his

is

“If

it

The section of the statute of New York upon which the cases
shall appear on the
hereinafter cited arose, enacts that,
trial, from the plaintiﬁ"s own showing, that the title to lands
in question, which title shall be disputed by the defendant, the

v.

Crandali,

Iiiii,

1

§

5

In New York it
53-C. L..
788.
has been held that where defendant
pleads title to a declaration for tres
court. the
pass on lands, in ;|ustlce's
piaintlﬂ.
if he prosecute the suit in
the common pleas. might there declare
describing the land,
particularly
by
although the declaration in the jus
tice's court was general, and contained
People v.
no description of the land:
Albany C. P., 16 Wend., 123; but

631

I

to the contrary,
McFarland
v.
Ray et al, 14 Mlch., 465, 470.
See,
also, Gay v. Ilults, 55 Mlch., 329; 21
N. W., 357; Labeau v. Labeau. 61
Mlch., 84-5: 27 N. W., 861.
Gay v. Hults, 55
787:
54—C. L.,
Mlch., 3271 21 N. W., 357. holding
that the oﬂ'er of deeds in evidence of
right of possession
showed
title in
See, Brooks v. Deirympie.
question.
Mlch., 145, and Ross v. Finlay. 27
Mlch.,
Graydon v. Church,
268:
Mlch., 44.
see,

342.

7

52—Iiandail

6

justice shall dismiss the cause,” etc. It will be noticed that
the words in our statute are, “Which title shall not be admitted
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In case the declaration sets forth any
by the defendant.”
claim of title to lands made by the plaintiff, the defendant
would be precluded in his defense from any evidence drawing
in question the title to lands. In some cases it will be neces
sary for the plaintiﬂ’ to prove a title to land, in order to main

tain his action. Thus, if an action be brought for a trespass
on land of which the plaintiﬁ" has no actual possession, as, for
instance, wild lands, he will be compelled, unless he has set
forth in his declaration his claim of title to the lands, to prove
a title to them, and thus make out a constructive possession.
Proof of title may be necessary in other actions beside tres
pass on lands, and it is to such cases this section applies. When
the title is not pleaded before the justice, he is not ousted of
jurisdiction, because it may be necessary to prove title; unless
such title shall be disputed (shall not be admitted) by the
defendant." If the party will entitle himself to a dismissal,
he must call the justice ’s attention speciﬁcally to the objection,
by at least disputing the title claimed. If he admits this, it is
a waiver a.nd virtual assent that the evidence of title shall
be received; and that the title, as made out, shall pass with
out being drawn into dispute. The statute is founded on the
impropriety of a title to land being tried and determined by
If it be conceded, or be assumed by both
a justiee’s court.
parties, thus passing without dispute on the trial, the plaintiff
does not in the words of the statute show it to be in question.
There is, in fact, no question about it; and the evil of trying
the title does not arise. ‘The justice has jurisdiction of the
subject matter, as it is presented by the pleadings, and it is
in the election of the defendant whether he shall retain it. The
defendant may move a dismissal; and probably, under the stat
ute, disputing the title would be equivalent to that.
But if he
omit to do so, he comes within the rule that consent takes away

error."
Of judgment.-“If the judgment in such suit in the
circuit or district court shall be for the plaintiﬂ, he shall re
§626.

55—-Bellows v. Sackett, 15 Barb.,
Browne v. Scoﬂeld. B Ibld., 241;
Koon v. Mazuzun, 6 H111, 44; Koon v.
Mazuzan,
v.
Ibid., 271; Wllloughby
!’\6;
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Wend., 96; Whiting v. Dud
Wend., 373.
56-Koon v. Mazuzan, 6 HIIL, 44;

Jenks.
ley.

271.
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cover double costs; if it be for the defendant (other than judg
ment of nonsuit), and the presiding judge of the court before
which the issue is tried, shall certify that the title to lands
did not come in question, the defendant shall not recover costs,

but shall pay costs to the plaintiff.

”"

case of defective fences—at common law.
-—At the common law, a man was not bound to fence his lands
§ 627.

'I'respa.ss

in

against cattle. but the owner of the beasts was bound to re
strain them, and was answerable for any trespass which they
might commit upon the lands of another. And it was a matter
of no moment whether the cattle came in from the highway,
or from the land of the owner of the beasts, or through the
land of

a

third person.

Such was the general ruleﬁs

And now, in. relation to such animals as cannot be restrained
by those enclosures which farmers of experience would pro
nounce proper and sufficient fences, the owner would be bound
to keep them within l1is own close, and would be answerable
for all injury arising from their being abroad." By statute,
“When any person is injured in his land, by sheep, swine,
horses, asses, mules, goats or neat cattle, he may recover his
damages in an action of trespass, or trespass on the case,
against the owner of the beasts, or against the person having
the care and control of such beasts, or by distraining the beasts
doing the damage, and proceeding therewith as hereinafter
directed; but if the beasts shall have been lawfully on the ad
joining lands, and shall have escaped therefrom in consequence
of the neglect of the person who has suffered the damage, to
maintain his part of the division fences, the owner or person

having the control of the beasts shall not

be liable

for such

da.mage.”°°
To the above mentioned rule of the common law, there are
1, By statute; 2, By agreement; 3, By pre
three exceptions:
The ﬁrst two only have any application here.
scription.
57——C. L., 5 789.
See. People v.
Wayne Ch-. Judge, 14 Mich., 33: and
Gay v. Hults, 55 Mich., 327; 21 N. W.,
Double costs in such cases con357.
sists of the usual single costs and
Gilbert
one-halt thereof in addition:
V. Kennedy: 22 Mich., 519.

58-Stafford
59—Bush
note

a.

60—C.
368.
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Bralnard, 1 Cow., 79.

v.

v.

5 10691.

See, 20 Mich.,
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§628. Trespass in case of defective fences—by statute.—By
statute, “all fences four and one half feet high and in good
repair, consisting of rails, timber, boards, wire or stone walls
or any combination thereof, and all brooks, rivers, ponds,
creeks, ditches and hedges, or other things which shall be con
sidered equivalent thereto, in the judgment of the fence view
ers, within whose jurisdiction the same may be, shall be deemed
legal and sufficient fences.”°1
“The respective occupants of lands inclosed with fences,
shall keep up and maintain partition fences between their own
and the next adjoining enclosures, in equal shares, so long as
both parties-continue to improve the same.”62
This statute relates to partition fences between the owners or
occupants of adjoiwing lands only.“ The remedy given by the
statute is not limited to the owner of the fee, but any person
occupying land, and interested in making and maintaining a

division fence, be his estate or interest in the premises what it
may, is entitled to avail himself of the provisions of the stat
ute.“ The neglect to build or repair, as required by the stat
ute, renders the parties liable, in damages, for injuries arising
from such neglect. But before the party can be made liable for
defect of his partition fence, the proportion which he is bound
to build or repair must be assigned, by agreement or pursuant
to the statute,“-" and until this is done neither party is obliged
to maintain any part of it.“ When the proportions are ascer
tained, the liability of the parties begins. Then the party in
default in making or keeping in repair his proportion of the
fence is liable for any injury to the owner of the adjoining
61—C. L., § 2415;
As amended by
Pub. Acts, 1903. p. 123, to include
wire fences.
See. 21 Mich., 407.
62—C. L., 5 2416.
See. for an in
terpretation of this statute, Johnson
v. Wing, 3 Mich., 167: Aylesworth
v.
Herrlngton,
17 Mich., 417; Lantis v.
Reithmiiier, 95 Mich., 45; 54 N. W.,
713.

63—Staii!ord v. Ingersoi, 3 Hill, 38.
6-i—Bronk v. Becker. 17 Wend., 320.
65-—C.
L.. § 2419.
66—Bush v. Brainard,
1 Cow., 79,
note 0.: Ayiesworth v. Herrington,
17
Mich., 417.
\\'bere one oi.‘ two owners
of adjoining lands put cattle on his

lands, from which they entered
the lands ot the other, there be
fence,
ing no partition
it was held
that he was liable therefor:
Johnson
3 Mich.,
v. Wing,
163.
And it is
apprehended that this is the rule now,
unless. by agreement between the ad
joining owners, or by assignment un
der the statute, the respective portions
of the fence to be maintained by each
has been assigned to him, and the
cattle entered by reason oi’ defect in
the fence assigned to the plaintiff to
be maintained by him:
See. C. L.,
5 2436, and Ayiesworth v. Herrington,
17 Mich., 417.
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land by reason of his cattle going on to such land, and the
owner of the adjoining land, not in fault, is not liable for any
injury arising from cattle going from his land upon the land of
the one who is in fault.
The rule would be the same in case the
cattle going from the land of the latter on the land of the other
were lawfully on the land of the party in default."
In such
case, to excuse himself, the owner of the cattle must show, not
only that the fences which the adjoining proprietor was bound
to maintain were out of repair, but also that the cattle passed
over such defective fence."
The statute further provides that, “No person shall be en
titled to recover any sum of money, in any action at law, for
damages done upon lands by any beast or beasts, unless the
partition fences by which such lands are wholly or in part en
closed, and belonging to such person, or by him to be kept in
repair shall be of the same height and description as is required
by the provisions of section one, chapter eighteen, of the Re
vised statutes of eighteen hundred and forty-six, being section
six hundred and ﬁve of the Compiled Laws.“
67—Stafford v. Ingersoil, 3 Hill, 38.
68—Deyo v. Stewart, 4 Denio, 103.
The supreme
69—C. L., 5 2436.
court, in construing this, and C. L.,
held, that
the purpose of
Q 2416,
the provisions was to compel
every
person to discharge his duty in re
gard to partition fences at the peril of
such
losses
as he might suifer from
the depredations committed in conse
of his neglect,
quence
by the beasts
of those persons to whom the duty was
owlng—the
adjacent occupant:
that
the duty of any person
to keep up
fence is created by stat
a partition
ute in favor and for the protection
and that
of the adjoining proprietor:
before that duty can become ﬁxed so
us to require him to keep in repair
any particular portion of such parti
ﬁrst,
tion fence,
it must appear:
that the adjoining proprietor improves
his land: and, second. that either by
consent or by the action of the fence
viewers, a portion of the partition
fence between them has been assigned
Adjoining
to him to keep in repair.
proprietors are at liberty. if they see
tit, to dispense with partition
fences
altogether. and if such
fences
are

portion thereof
no particular
to either to be kept in repair
by him, until in some legal mode the
partition is made.
Until one or the
other has taken the necesmry steps
to effectuate such division,
it is to
be presumed he is satisfied to trust
his property to such securities as the
rules of the common law can give him,
and to respond in damages under those
rules, if his beasts commit injury on
the lands of other persons: that until
an apportionment and division, neither
occupant is required to keep any fence
on any part of the line between them,
but each is liable in ‘trespass if his
cattle go upon the land of the other,
whether there be any partition fence
or not. So where the cattle of C went
on to the lands of A, and from thence
premises of B,
on to the adjoining
there being no fence between the lands
of A and B, nor any apportionment
of the respective parts of the parti
tion fence to be maintained by each.
held, that no matter whether C's cat
tle were lawfnily on the land of A or
not, he was liable in trespass to B:
Aylcsworth
v. Harrington,
17 Mlch.,
And it would seem from the
417.
erected,
belongs
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§ 629. Trespass in case of defective fences—in case of special
agreement.—An agreement settling the proportions of the par
tition fence would, doubtless, have the same effect as an assign
ment under the statute; though in order to be effectual, it must
be made by the parties to the suit, or those under whom they

claim."
_
As against a highway, where cattle have no right to run, no
fence at all is necessary to enable the owner of the land~ to
maintain trespass. The only right which the public acquire by
laying out a highway is to pass and repass thereon; the fee of
the land subject to this right still remains in the owner, and he
receives no compensation for anything else. For no other pur
pose have the public any right there. The owner of cattle can
not turn them into the highway to graze or,pasture there on
'
the lands of others."
If any person shall determine not to improve any part of his
lands adjoining any partition fence that may have been di
vided according to the provisions of this chapter, and shall
give six months’ notice of such determination to all the ad
joining occupants of lands, he shall not be required to keep up
or support any part of such fence during the time his lands
shall lie open and unimproved."
The effect of this section, is to place the parties in the same
situation as they were by the common law; the party giving the

notice is bound to keep his cattle on his own premises, and if
they pass on to the adjoining land where the fence assigned
him is located, he will be liable in trespass.”
License, what is, and effect 0f.—A license to enter on
§ 630.
land is a mere authority, personal to the grantee, and revocable
at the will of the grantor," unless upon a valuable considera
is not
case that a proprietor
required under any circumstances to
fence against the beasts of any person
whose premises do not adjoin his.
in an action between adjacent own
ers for trespass by cattle, the plaintiﬂ
cannot recover if the responsibility
for the support oi.’ the line fence has
been divided under C. L.. 5 2416, and
the cattle entered
in consequence
of
his failure to keep up his share; but
the defendant has the burden oi’ prov
ing that such division was made: East
v. Cain, 49 Mich., 473; 13 N. W., 822.
above

70—Burger v. Kortright, 4 Johns.,
414; Rust v. Low, 6 Mass., 97: Bush
v. Brainard,
1 Cow., 79:
note u..;
Aylesworth
v. Harrington.
17 Mich.,
417; Talmadge v. The Rensselaer 8: S.
R. R. Co., 13 Barb., 493.
71—Stackpole v. Henley. 16 Mass,
33; Wells v. Howell. 19 Johns., 385.
See.

C.

L.,

§ 2271.

72—C. -L., § 2432.
73-—Holladay
v. Marsh,

142.
74—l?.'v

Mumford
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It is an authority to do a particular act, or series of
acts, upon another’s land, and conveys no interest therein; it
is executory, and may be revoked at pleasure; but acts done
under it before the revocation are no trespass.’-’* It is founded
in personal conﬁdence, and not assignable. This doctrine is
applicable only to the temporary occupation of land, and con
fers no right or interest in the land. If A agrees with B that
he may enter upon his land -and occupy it for a year, that is not,
properly speaking, a license merely-; it is more—it is a lease. If
an interest greater than a temporary occupation was to be cre
ated, it might be an easement, as, a right of way; such an ease
ment is or may be a permanent interest in the land, and must
tion.

Such an interest is not properly a li
It cannot
cense; it may be assigned and cannot be revoked.
be granted by parol."
The statute" declares that no estate
or interest in land, other than leases, for a term not exceeding
one year, etc., shall be created, etc., unless by act or operation
of law, or by a deed or conveyance in writing, etc. Notwith
be founded upon grant.

standing this statute, however, a parol grant of an estate or
interest therein mentioned, would not be absolutely void; it
would operate as a license and protect the party, to whom it
was given, in all acts done under it prior to its revocation.”
An agreement to sell land, whether in writing or not, is not of
itself a license to enter, nor does an actual license to enter,
confer a right to cut the timber.”
A
Druse v. Wheeler. 22 Mlch., 439.
licensc is a permission to do some act
or series of acts on the land of the
llcenser, without having any perma
It is founded on
nent interest ln it.
and is not the-re~
personal conﬁdence,
fore assignable; it may be in writing
or by parol: it may be without con
it is subject to revocation
sideration:
of
the statute
and is not within
frauds: Morrlll v. Mackman, 24 Mlch.,
279: as to revocation, see, Hltchens
v. Shaller, 32 Mlch., 496.
75—-Millerd v. Reeves, 1 Mlch., 111;
Wetherbee v. Green, 22 Ibid., 311: Mll
ler v. Auburn & Syracuse Ry Co., 6
Hill, 61; Pierrepont v. Barnard, 2
Seld.,
A mere license to enter
279.
upon land an}! cut timber need not be
in any particular
form. nor will it
confer any legal right to do so; but

it will protect

the licensee so far as
has acted under it before revoca
tion: Wetherbee v. Greenand others,
22 Mlch., 311; Haskell
v. Ayres. 35
Mlch., 89.
A contract for the future
sale and conveyance of land gives no
present right of possession to the ven
dee wlthdut special provisions to that
elfect:
Druse v. Wheeler. 22 Mlch..
439; and see. Druse v. Wheeler, 26
Mlch., 189.
76—Mumford v. Whitney, 15 Wend..
he

380.

77—C.

L.,

5 9509.
v. Auburn

78-—Mlller

& Syracuse
Ry. Co., 6 Hill, 61.
79—Sulfern v. Townsend. 9 Johns,
35; Cooper v. Stower, Ibtd., 331: Eg
gleston v. New York & H. R. R. Co.,
35 Barb., 162, 167; Erwin v. Olmsted,
7 Cow., 299.
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it

it,

Where it appeared that the defendant had bought some hay
being on plaintiff ’s land, and by the terms of sale, to which the
plaintiff was a party, the buyer was to be allowed to enter at
was held that after the sale, the plain
any time to remove

tiff could not countermand the

that
was an essential
part of the contract and irrevocable; and that the defendant
having broken open the gates (which had been locked by the
plaintiif to prevent defendant from entering), entered and took

it

license,

I

a

man takes my
away the hay, was justiﬁed in so doing.” “If
goods and carries them into his own land,
may justify my
entry into the said land to take my goods again; for they came
there by his own act.”81
But a. right to come in and remain for
a certain time on the land of another, can be granted only by
deed; and a parol or written license to do so, though money be

is

it

of

a

is

it,

revocable at any time, and without paying back
paid for
the money."
The preceding case," was
case of not mere
interest,
license, but of a license coupled with an
The hay, by
the sale, became the property
the defendant, and the license
to remove
became irrevocable by the plaintiff.
Where an authority to enter on land
given by law, and
the party after the entrance abuses the license thus obtained,
becomes
trespasser from the beginning; but when the
entry
by the license in fact of the other party, an abuse of
that license will not have that effect.“ One who stands in a
street, on soil belonging to the owner of an adjoining lot, and
abusive and insulting language towards him,
a trespasser, but not ab initio.“
there wrongfully, and
is

there uses

is

is

a

he

a

a

is

a

Ad.

Ell.,

82—W0od

v.

Manly.

11

Ad.

EIL,

34.

M.

W.,
W.,

84--Dumont v. Smith,
Denlo. 319;
Wend., 506; Van
Allen v. Crofoot.
Brunt v. Schenck, 13 John.. 414: Ad
ams v. Rivers. 11 Barb.. 390.
85—Adams v. Rivers, 11 Barb., 390.
5

4

v. Colerlek,

484.
838.

83—Wood

&

11

k

81—I'atrlck

Manly,

&

v.

3

80~—Wood
34.

&

it

is

it

it,

a

it

it

§

Individual cannot justify that he was aba-ting pub
lic nuisance.-A private person cannot justify damaging the
property of another, on the ground that
nuisance to a
does him a special injury.
public right, unless
If there be a
nuisance in
public highway,
private individual cannot of
his own authority, abate
does him a special injury,
unless
and he can only interfere with
so far as
necessary to ex
631.

v. Ledbltter,

13 M.
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his right of passing along the highway; an‘d without
considering whether he must show that the abatement of the
nuisance was absolutely necessary to enable him to pass, we
clearly think that he cannot justify doing any damage to the
ercise

it,

property of the person who has improperly placed the nuisance
he might have passed with
in the highway, if, avoiding
reasonable convenience.“

2

&

6

6

9

3

on a. public way is not necessarily a
nuisance, an owner of the soil
legal
in any way which does
may use
not interfere with the public conven
A public nuisance cannot be
ience.
lawfully abated by a private person
special
some
unless he has suffered
damage not common
to others: Clark
v. Lake St. Clair Ice Co., 24 Mich.,
it

86—Wetmore v. Tracy, 14 Wend.,
250; Harrower
37 Barb.,
v. Rltson,
301: Rogers v, Rogers, 14 Wend., 131;
Hill, 604; i-iart
Drake v. Rogers,
Wend., 571;
v. Mayor oi.’ Albany.
Wend., 651; Koon
Denning v. Roome,
Hill, 271; Dimes v. Pet
v. Mazuzan,
ley, 15 Ad.
Ell.. N. S., 276; and
Doug. Mich.,
see, Welsh v. Stowell.
332; and Clark v. Lake St. Clair Ice
Co., 24 Mich., 508.
An encroachment

508.
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