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WADDING’I‘ON
(45 N.

a“

J.

v.

BUZBY.

Eq. 173, 16 At]. Rep.

Court of Errors and Appeals
Feb. 1, 1889.

690.)

of New Jersey.

from prerogative court; McGill, 0r
dinary. 43 N. J. Eq. 154, 10 Atl. Rep. 862.
A written instrument alleged to be the
last will and testament of Ruth W. Buzby
was offered to the orphans’ court of Salem
county for probate, by George G. Wadding
ton. executor therein named, and probate
was refused on objections raised by Nathan
W. Buzby. On appeal the order refusing
probate was aﬂirmed by the ordinary, and
the proponent appealed to this court.
Appeal

W. T. Hilliard and W. E. Potter. for ap
C. H. Sinnlckson, for appeilee.

pellant.

SCUDDER, J. A careful consideration of
the facts in this case has changed my ﬁrst
impression, and led me to a different result
from that reached in the courts which have
made the prior examinations of the questions
presented. It appears, in my judgment, that
suﬁﬁcient weight has not been given to the
extent of the right which the law gives to
the owners of property to dispose of it by
will, the moderate capacity required for the
exercise of this right, and the aid they may
invoke from others in giving order and legal
form to their wishes
without subjecting
them -to the charge of fraud and undue in
ﬂuence. At the date of this writing and its
execution. April 20, 1882, Ruth W. Buzby
was about 83 years old, and she died in 1886.
She was feeble and forgetful to the extent
that persons ordinarily are at such an ad
vaIuced age, and she was nearly blind, so
that she could not read, or did so with diﬂi
culty.
But she could at that time go about
the house, knew the members of the family,
talked about her business affairs, remem
bered the amount of her property and where
it was invested, objected to the reduction of
the percentage of interest, took a part in the
routine of the house and the payment of
bills, and conversed with visitors whom she
knew.
She had been an intelligent woman,
at not of very strong will, rather reticent
than talkative, and became more silent and
bsent-minded as she grew old. She was in
jured by a fall, and failed in physical and
mental strength from that time gradually un-tif her death. The opinions of witnesses as
to her mental capacity are of no weight un
less sustained by facts on which such opin
ions are founded;
and those who saw her
seldom, or but once, and say she was silent.
and appeared absent-minded, give little aid
in determining
this question. Lowe v. Wil
liamson, 2 N. J. Eq. 82; Sloan v. Maxwell,
3 N. J. Eq. 581; Whitenack v. Stryker, 2 N.
J. Eq. 8; Andress v. Weller, 3 N. J. Eq. 605;
Stackhouse v. Horton, 15 N. J. Eq. 202; Pan
coast v. Graham, Id. 294; Stevens v. "an
cleve, 4 Wash. C. C. 262; Den v. Vancleve, 5
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Law, 589; Harrison v. Rowan. 3
O. C. 580; Turner v. Cheesman, 15 N. J. Eq.
Eddy’s Case, 32 N. J. Eq. 701, 33 N. J.
243;
Eq. 574; Collins v. Osborn, 34 N. J. Eq. 511;
N.

and others that might be cited.—are cases in
our state where persons who were aged. dis
eased, blind. and inﬁrm have executed wills,
and the rule of capacity by which they may
be sustained has been enunciated.
It is shown to my satisfaction that the tes
tatrix, at the time she executed this writ
ing, was capable of recollecting the property
she was about to dispose of, understanding
the manner
of distributing it therein set
forth, the objects of her bounty, and the na
ture of the business in which she was enga
ged. If so, she had the requisite testamen
tary capacity. The paper was in fact exe
cuted by her as her last will and testament,
in the presence of two witnesses present at
her house at the same time. The attesting
clause does not say that they signed in the
One of these sub
presence of the testatrix.
scribing witnesses is dead; the other is liv
ing, but does not remember the circumstan
'ces.
He is certain as to his signature, and
that of the other witness is proved by his
son. - It is shown by the testimony of the oth
er two persons who were present at the sign
ing of the paper that they were all together
in the dining-room when she signed and re
quested them to sign as witnesses to her will.
This completes the attestation. It also ap
pears that the will was read to her before
signing.
She took the will after execution,
herself, up stairs, put it in a box with her
other papers in a drawer of her room where
she slept, and it remained in her possession
until her death. about ﬁve years after its date.
0f the fact of its due execution, and her
capacity to make it, there eems to me to be
satisfactory proof offered.
The more serious question in the case is
whether Ruth W. Buzby executed this writ
ing, purperting to be her last will and tes
of
inﬂuence
tament,
through
the undue
The
the proponent.
George G. Waddington,
inﬂuence that will vitiate a will must be such
as in some degree destroys the free agency
of the testator, and constrains him to do
what is against his will, but what he is un
Jarm.
able to refuse, or too weak to resist.
Wills, § 37; Lynch v. Clements, 24 N. J. Eq.
431; Moore v. Blauvelt, 15 N. J. Eq. 367.
- It is claimed that this appears in several
particulars. The proponent wrote the will,
in which he was made sole executor, and his
In Rus
son and wife were favored legatees.
ifng v. Rusling, 35 N. J. Eq. 120, 36 Nl’J. Eq.
603, it was said that the fact that the will
was drawn by a favored legatee, while it
calls for suspicious scrutiny of the circum
stances, does not, of itself, invalidate the
will. The same rule would apply where the
legacies were given, not to himself, but to
those who stand in such near relationship to
We must therefore
him as a son and wife.
Each case
Ilook for other circumstances.

I

F

:5.:

MENTAL CAl’AClTY

must be judged by its own circumstances,
and no general rule can be made applicable
to all cases. The testatrix had three chil
dren,—Mary Buzby, Beulah Gaskill, and Na
than Buzby.
The son had died some years
before her death, leaving a son of the same
name, who is the caveator against the pro
Mary Buzby lived with
bate of this will.
her mother until she died, on March. 29, 1882.
She cared for her in their home, aided her in
the management of her property, but there is
no evidence that she exercised undue inﬂuence
over her.
Her entire property was the sum
of $5,200 invtsted in bonds and mortgages,
and some household furniture of no great
value.
Some years before her death she
made a will by which she bequeathed $1,200
to Beulah Gaskill, and the residue to Mary
Buzby.
That will was drawn by Aaron
Fogg, a neighbor.
0n the evening before
Mary died, a codicil was written by Aaron
Fogg to this will. He went to the testatrix’s
house, at the request of the proponent, and
it was there executed by Ruth W. Buzby and
by him and his daughter,
witnessed
who
went with him for that purpose.
The exact
form of the codicil is not given, but it was
for the beneﬁt of Mary B. Waddington, the
proponent’s wife, who is the daughter of Ben
of Ruth W.
lah (,'askill, and granddaughter
Buzby.
She was taken by the testatrix when
an infant, named after her daughter Mary,
brought up by them with care and affection,
and remained with them until her marriage.
By the will in controversy $1,500 is given to
Beulah Gnskill, and some furniture; $100 to
Ann B. Gaskill, and some silver-ware; $100
to Isabella P. Gaskill, and some silver-ware;
$600 to Asher B. Waddington, her great
grandson; $600 to Martha Hancock, in lieu of
she
any charge for services or otherwise
might make against her estate; and the resi
her granddaugh
due to Mary B. Waddington,
ter.
Her reason for giving no legacy to her
grandson Nathan W. Buzby, the caveator, is
stated in her will in these words: “My grand
son Nathan W. Buzby heired a legacy for one
thousand dollars by the will of nis grandfa
By the failure of my co
ther, Asher Buzby.
executor, George W. Ward, I have been
compelled to pay the greater part of said
legacy out of my own resources, and this is
the reason my said grandson Nathan W. Buz
by is not mentioned as a legatee in this in
This payment was demanded of
strument."
her by her grandson when it was said that
she had but $10 left in the house for their
present support; and there is evidence that,
although she was patient at the time, and
afterwards treated him with kindness and
affection, she was displeased with his de
mand for the money, and his extravagance
in spending it after he had received it.
Beulah Gaskill went to live with her moth
er after Mary’s death, and remained with her
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until her death, with the promise

that she
be provided for.
She also received
$1,500 by the will of her sister Mary. From
this disposition of the property it will appear
that all, excepting $600 given to .\iartha Han
cock for services in the family from the time
she was a child, was bequeathed to Beulah
Gaskill and her children; Mary B. Wadding
ton and her son, Ashen namesake of his
grandfather,
receiving the greater portion of
the estate.
The exclusion of Nathan W.
Buzby was in the former will drawn by
Aaron Fogg, with which Waddington had
no connection, and Beulah Gaskill’s individ
ual portion was largely increased after the
death of her sister, Mary, by her will and
by the terms of this will, though in these
proceedings she is hostile to the proponent.
These dispositions appear more like the nat- ‘
ural operation of the mind and affection of
I
the testatrix than results of the fraudulent
contrivance or undue inﬂuence of Wadding
ton, who wrote this will.
His conduct, his
character, and relationship to her do not war
rant such charges against him without more
direct and certain evidence.
Until about the
.
time of Mary’s death it does not appear that
he took any interest in her business.
He
lived at Elsinboro, two and a half miles from
the testatrix's home in Salem.
After MaryIs
death, he attended to her money matters, col
lected her interest, and deposited it for her,
advised the investment of her money when
the security was changed, and with her con
sent reinvested it for the best rate of interest
she could obtain.
He was the husband of
and apparently the near
her granddaughter.
est connection with whom she could advise,
and on whose judgment she could rely, as
the inﬁrmities of age increased.
While it
would have been more delicate and prudent
for him, under the circumstances, to secure
the services of a stranger to prepare a will
for the testatrix, yet, if she had suﬂicient
capacity to make it, and this is the volun
tary expression of her wishes in disposing of
her property, his mistake or even oﬁﬁcious
ness in tenderirg his services should not be
allowed to defeat her purpose, long entertain
ed and expressed in a former will, to ex
clude the caveator from any portion in her
property.
The decree should be reversed.
and the will admitted to probate.
Under the peculiar circumstances of this
case the caveator will be allowed $250 in lieu
of costs, expenses, and allowances in all
courts; and the executor will be given his
costs and expenses out of the estate.
Decree reversed.
would

KNAPP and PATERSON, JJ., for atilrm
ance. The CHIEF JUSTICE, DEPUE. DIX
ON, GARRISON. SCUDDER, VAN SYCK
EL, BROWN, CLEMENT, COLE, and Mc
GREGOR, for reversal.
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The validity of this paper, as the will of
William H. Livingston, is contested on two
grounds:
First, it is said that it is shown to

of an insane mind; and, s9;
to be the result of the
And it is claim
exercise of undue inﬂuence.
ed that the contents of the paper itself fu_r-~
nish strong evidence of the truth of both
A will may be contrary
these objections.
to the principles of justice and humanity,
its provisions may be shockingly unnatural
unjust; nevertheless, if it
and extremely
appears to have been made by a person of
suﬂzicient age to be competent to make a will,
and also to be the free and unconstrained
product of a sound mind, the courts are
bound to uphold it. The courts must so
treat papers of this kind, in_order to main
he prod

@151, that

Appeal from orphans’ court, Essex county;
Kirkpatrick, Buttner, and Ledwith, Judges.

J.

Frank

The ques
VAN FLEET, Vice Ordinary.
tion presented by the appeal in this case is
whether a decree made by the orphans’ court
of Essex county, on the 4th day of June, 1888,
admitting to probate a paper purporting to
be the lag will of William H. Livingston, de
ceased, is such a decree as the court should,
in view of the facts of the case and the law
applicable to them, have made.
The paper
in question was executed on the 11th day of
January, 1887, in the city of New York, where
the testator then resided. It appears to have
been executed in strict conformity to the re
quirements of our statute regulating the exe
cation of wills.
After the execution of the.
paper in question, Mr. Livingston removed
to the city of Newark” in this state, where
he died, on the 4th day of February, 1388.
His wife died in August, 1886, and after
that date, up to the time of his own death,
his family consisted of himself, his daughter,
Lillian, (his only surviving child,) and his
mother-in-iaw, Marie C. Williams. His daugh
ter, at the time of her mother’s death, was
ﬁve or six years of age. The testator, by the
paper in question, gives all his property, of
every kind and description, to his mother-in
iaw, and at her death to her son William
P. Williams, in trust for his daughter, to be
held until his daughter has attained the age
of 25 years, when, in the language of the will,
"said property shall be handed over intact to
her: provided, however, that in consideration
of taking care of Lillian till twenty-ﬁve years
of age, or until her marriage, said Marie C.
Williams shall be supported and maintained,
in her ordinary manner of living, out of the
income derived
from said property;
and
should Marie C. Williams be living when Lil
lian shall arrive at twenty-ﬁve years of age,
then Lillian shall give unto Marie C. Williams
a satisfactory bond or guaranty for securing
to Marie means for her support during the
balance of her life.
Should my daughter,
Lillian, die before Marie C. Williams, then my
shall belong to the latter;
property
and
should both Lillian and Marie die before Wil
liam P. Williams, then my property shall be
long to the last named, William P. Williams."
Mrs. Williams and William P. Williams are
It is not shown who
appointed executors.
drew this paper, nor where, nor under what
One of the
circumstances,
it was drawn.
subscribing witnesses says that he thinks the
testator wrote it himself.
That is the only
information we have respecting its prepara
tion or origin.
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long as he
not attempt to apply
is
erty oan immora or unlawfulppgpose. But
in cases w
want of testamentary capaci
ty or undue inﬂuence is alleged, it is the duty
of the court to scan the provisions of the will
to see whether or not they furnish any evi
dence of the truth of the charges made
against its validity.
The feature of the paper under considera
tion which is most likely to attract attention,
as tending to show that the disposition which
the testator made of the property is both un
natural and unjust, is the fact that he has,
or designedly,
mani
either inconsiderately
fested an unnatural preference for his moth
er-in-law and brother-in-law over the issue of
his daughter.
On scanning the will, it will
be observed that it contains no indication
whatever that the testator intended, in case
his daughter should have issue, but did not
survive her grandmother and her uncle. that
On the
her issue should take his property.
contrary, if the will be read according to its
plain words. it would seem to be entirely
clear that he intended, if his daughter died
in the lifetime of either her grandmother or
her uncle, that his property should go, even
if his daughter left issue, not to her issue,
but ﬁrst to her grandmother, if she was then
living, but, if not living, then to her uncte.
Such I understand to be the plain direction
of the will. It says: “Should my daughter
Lillian die before Marie C. Williams, then
my property shall belong to the latter; and,
should both Lillian and Marie die_ before
William P. Williams, then my property shall
belong to the last named, William PL. Wil
Death is here spoken of generally,
liams."
The tes
and without restriction as to time.
tator does not say, “If my daughter Lillian
shall die without leaving lawful issue surI
viving her, before attaining twenty-ﬁve years
of age, then my property shall go either to
her grandmother or her uncle;" but what he
says is, if Lillian shall die before her grand
mother or before her uncle, then his property
shall go to her grandmother, if living, but, if

it
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testator’s wife, by her will, gave all her prop
erty to the testator, subject, however, to an
annual payment of $500 to her mother, and a
like sum to her brother, William P. Williams,
during their joint lives, and, after the death
of either, then to the payment of $1,000 an
nually to the survivor during his or her life.
The evidence shows, I think, beyond doubt,
that the testator believed, fully and thorough‘
ly, that the messages which were delivered
to him, as communications
from his wife, ac
tually came from her spirit, and that her
spirit knew constantly all that he was doing.
The important question which this branch
of the case presents for decision is, was such
belief an insane delusion?
The prevailing
doctrine in Englandkup to the time the court
of queen’s bench decidedIBanksrv. Goodfci
low, L. R. 5 Q. B. 549, was that any degree
of mentaiunsoundness, however slight, aml ‘
evén if it exercised no inﬂuence over the tes—
tator in making his will, and was wholly .
unconnected
with the disposition
he
had
made of his property, would, nevertheless,
be fatal to the validity of..his"Iwili..
The
course of reasoning which led to the adop
tion of this doctrine is stated as follows by
Cockburn,
C. J., in Banks v. Goodfellow,
(page 559):
"To constitute testamentary ca
pacity, soundness of mind is indispensably
necessary.
But the mind, though it has va
rious faculties, is one and indivisible.
If it
is disordered in any one of these faculties,
if it labors under any delusion arising from
such disorder, though its other faculties and
functions may remain undisturbed,
it can-I
not be said to be sound.
Such a mind is un
sound, and testamentary
incapacity
is the
necessary
consequence."
A different doc
trine was established by Banks v. Goodfel
low.
It was there held that if a testator
possesses sufﬁcient mental power to take in
to account all the considerations necessary to
the proper making of a will, though he is
subject to some delusion, yet
appears
that such delusion did not inﬂuence him, and
was not calculated to inﬂuence him, in mak
ing his will, his will is entitled to be regard
act, and should
ed as a valid testamentary
The principle established by that
be upheld.
case is expressed in the following sentence
of Chief Justice (.'ockburn’s opinion:
"If
be conceded, as we think
must be, than,
the only legitimate or rational ground for de
nying testamentary capacity to persons of
unsound mind
the inability to take into ac
count and give due effect to the considera
tions which ought to be present to the mind
of
testator in making his will, and to inﬂu
ence hi
decision as to the disposal of his
follows that a degree or form
property,
of unsoundness which neither disturbs the
exercise of the faculties necessary for such
capable of inﬂuencing the re
an act. nor
sult, ought not to take away the power of
making a will, or place a person so circum-j
stanced in a less advantageous position than
others with regard to this right."
All sub
is

ipgmLjudgmengté’fg’r1jgﬂ-mtﬂwlust~
g a one, constitutes no rea
But thii‘st’a'n‘
son why the paper should not be given effect
It may help to
as the will of the testator.
show that the testator lacked testamentary
capacity, or that his will is not the free ex
pression of his mind and heart, but in a case
where it appears that he had the requisite
capacity, and that his will is the unfettered
expression of his wishes, it amounts to noth
ing at all.
The paper in question is, how
ever, assailed on other grounds.
It is char
gged that it is the direct product of an in
The testator was a believerI
iIsane delusion.
in spiritualism; that is. he believed the spir
its of the dead can communicate with the liv
ing, through the agency of persons called
"mediums," and who possess qualities or gifts
The
not possessed by mankind in general.
proofs show that the testator stated to several
persons, prior to the execution of his will,
that the spirit of his dead wife had requested
him, through a medium residing in Forty
Sixth street, in the city of New York, to
in his
make provision for his mothcr-in-iaw
will. To one person he said that his wife’s
spirit had requested him to give all his prop
erty to her mother, and to do it in such a way
that none of his relatives could get it away
from her. To the same person he said. at
another time, that the spirit of his wife was
constantly urging him to make a will in fa
To another person he
vor of her mother.
said that the spirit of his wife had requested
him to be good to her mother, and see that
during the re
she was made comfortable
mainder of her life, and he also said that he
intended to make a will, leaving enough to
to make her comfortable,
his mother-in-iaw
because his wife wanted him to do so.
The
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not, then to her uncle.
Liflinn’s issue is not
mentioned, nor is any provision made for it,
either expressly or constructively,
though the
possibility that she might have issue be
fore attaining 25 is a thing which, it would
seem, must have been before the testator’s
mind; for in making provision for her care
he limits the period that her grandmother]
shall take care of her to the time when she
attains 25, or until her marriage.
But sup
pose we say that, according to the settled rule
of construction in such cases, the true mean
ing of the will is that neither the grandmoth
er nor the uncle will take unless Lillian shall
die before attaining 25 years of age—sud
that, I think, is the construction which shou1d
be adopted,—stifif it is apparent that under
this view the will is not such a one as a fa
ther, having an only child, and in the full
possession of his senses, and with the in
stincts and affections common to our nature,
would, when entirely free from any sinister
inﬂuence, have been likely to make; for un
der this view it will be seen that if Lillian
marries, has issue, and dies before attaining
25, her grandmother
or her uncle will take
the property given by the will to the exclu
sion of her issue.
The will in this res ct is,
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ed the deﬁnition as reported in 3 Addams
as the true one.
He said he believed it
would solve most, if not all, the difﬁculties
of the
which could arise in investigations
kind now under consideration.
Chief Judge
Denio, in Society v. Hopper, 33 N. Y. 619“If a person persistently be
624,
said:
lieves supposed facts, which have no real ex
istence except in his perverted imagination,
and against all evidence and probability, and
conducts himself, however logically, upon the
assumption of their existence, he is, so far
as they are concerned, under a morbid de
lusion; and delusion, in that sense, is in
sanity." And Cockburn, O. J., in Banks v.
Goodfellow,
(page 560,) says:
"When delu
sions exist which have no foundation
in
reality, and spring only from a diseased and
morbid condition of the mind, to that extent
the mind must necessarily be taken to be un
sound."
According to these deﬁnitions, it is only a
delusion or conception which springs up spon
taneously in the mind of a testator, and is
not the result of extrinsic evidence of any
kind that can be regarded as furnishing evi
dence that his mind is diseased or unsound;
in other words, that he is subject to an init, without evidence of any
sane delusion.
kind, he imagines or conceives something to
exist which does not in fact exist, and which
no rational person would, in the absence of
evidence, believe to exist, then it is manifat
that the only way in which his irrational be
lief can be accounted for is that it is the prod
uct of mental disorder.
Delusions of this
kind can be accounted for upon no reason
able theory except that they are the crea
tions of some derangement of the mind in
which they originate.
To illustrate:
In
Prob. Div. 84, the testator
Smee v. Since.
imagined himself to be the son of George
1V., and that when he was born a large sum
of money had been put in his father’s hands
for him, but which his father, in fraud of
his rights, had distributed
to his brothers;
and in Smith v. Tebbitt, L. R.
Prob.
Div.
398, the testatrix imagined herself to be one
of the persons of the Trinity, and her chief
iegatee to be another.
The delusion, in both
instances, as will be noticed, was indisputably
a wild and baseless fancy, not the product
of evidence of any kind, but obviously the off
disordered
spring of
condition of mind.
But where a testator is induced, by false evi
dence or false statements, to believe a fact
to exist which does not exist, or where, in
consequence of his faith in evidence which is
true, but which is wholly insuﬂicient to prove
the truth of what he believes, he believes a
fact to exist which in reality has no exist
ence, his belief may show want of discern~
ment, that he is overcredulous
and easily
duped, or that he lacks power to analyze and
weigh evidence, or to discriminate
between
what is true and what is false. but
fur
nishes no evidence whatever that his mind is
&
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sequent cases arising in England have been
decided according to this principle, and it is
now the established law of that country.
Boughton v. Knight, L. R. 3 Prob. & Div.
64; Jenkins v. Morris, 14 Ch. Div. 674; Smee
v. Smee, 5 Prob. Div. 84. The same principle
has, in its substance, been recognized by the
court of errors and appeals of this state.
Chief Justice Beasley, in pronouncing the
judgment of that court in Lozear v. Shields.
23 N. J. Eq. 509, declared that partial in
sanity was insuﬁﬁcient of itself to justify
a decree setting aside a sale of real property
or any other act.
He said:
“Mania does
not, per se, vitiate any transaction;
for the
question is whether such transaction has been
affected by it. Where a pure defense of men
tal incapacity is interposed. I think the true
test in this class of cases is whether the
party had the ability to comprehend. in a
reasonable manner, the nature of the affair
This is the rule,
in which he participated.
in the absence of fraud; for fraud, when
present, introduces other principles of deci~
My own view as to the true rule on
sion."
this subject may be stated as follows:
Even
if it appears that a testator was subject to
an insane delusion when he made his will,
but it is also made to appear that his delusion
was not of a character likely to inﬂuence
him, and did not inﬂuence him, in the disposi
tion which he made of his property, his will
houid be declared valid.
But this is somewhat aside from the ques
tion mainly in contest on this branch of the
1
case, namely, is a belief in spiritualism an in
‘ sane delusion?
Sir John Nicholl, in the cele~
brated case of Dew v. Clark, 3 Addams, Ecc.
T9, (2 Eng. Ecc. R. 441.) deﬁned "insane de
lusion" as follows: “Wherever the patient
once conceives something extravagant to ex
ist, which has‘still no existence whatever
but in his own heated imagination, and when
ever, at the same time, having once so con
ceived, he is incapable of being, or at least of
being permanently, reasoned out of that con
ception, such a patient is said to be under a
delusion, in a peculiar, half-technical
sense
of the term, and the absence or presence of
delusion, so understood, forms, in my judg.
ment, the true and only test or criterion of
present or absent insanity."
Dr. Haggard’s
report of the opinion pronounced in Dew v.
Clark attributes somewhat different language
The following is the
to Sir John Nicholl.
deﬁnition, as he reports it: “When persons
believe things to exist which exist only, or
at least in that degree exist only, in their
and of the non-existence
own imagination.
of which neither argument nor proof can con
vince them, they are of unsound mind; or,
. .as one of the counsel accurately expressed it,
'it is only the belief of facts which no rLQQJr
5 g} person would have believed, that is insane
delusion.”’
1 \Villiams, ExIrs, 35; 1 Redf.
Wills, 71. Sir James Hannen in Boughton
v. Knight, L. R. 3 Prob. & lJrv. (H438, adopt
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diseased.
His belief may show lack of judg
ment or want of reasoning power, but not
that his mind is unsound.
I The testator’s belief in spiritualism was not
a morbid fancy, rising spontaneously in his
\mind, but a conviction produced by evidence.
The proofs show that when he ﬂrst commen
ced attending what are called “séances" he
was inclined to be skeptical.
Afterwards his
mind seemed to be in an unstable condition,
—he sometimes believed and at others doubt
ed; and that it was not until the spirits gave
an extraordinary exhibition
of their power,
by printing or painting on a pin, worn by his
motber-in-law
on her neck, in brilliant let
ters, which sparkled like diamonds, the word
“Dickie," a pet name of his dead wife, that
his last doubts as to the reality of the mani
Believing, as I do,
festations were removed.
that these manifestations
were correctly de
scribed by ViceChancelior Giffard, in Lyon
v. Home, L. R. 6 Eq. 655-681, when he called
them "mischievous nonsense, well calculated,
on the one hand, to delude the vain, the weak,
the foolish, and the superstitious, and, on the
other, to assist the projects of the needy and
of the adventurer," still it seems to me to be
entirely clear that it cannot be said that a
person who does believe in their reality is,
1 because of such belief, of unsound mind, or
No court has
\ subject to an insane delusion.
No cases on this subject were
as yet so held.
Those which I have
cited on the argument.
examined uniformly hold that a belief in
The court in
spiritualism is not insanity.
“Be
Robinson v. Adams, 62 Me. 369, said:
lief in spiritualism is not insanity, nor an in
' ‘
The term 'delusion,’
sane delusion.
as applied to insanity, is not a mere mistake
of fact, or the being misled by false testi
mony or statements to believe that a fact ex
ists which does not exis ." And in Brown v.
Ward, 53 liid. 376, it was said:
“The court
cannot say, as matter of law, that a person
is insane because he holds the belief that he
can communicate with spirits, (of the dead,)
and can be and is advised and directed by
them in his business transactions and in the
Substantially the
disposal of his property."
same view was expressed in Otto v. Doty, 61
Iowa, 23, 15 N. W. Rep. 578, and also in the
matter of Smith’s Will, 52 Wis. 543, 8 N. W.
The utmost
Rep. 616, and 9 N. W. Rep.
length to which any court has as yet gone
on this subject is to declare that a belief in
spiritualism may justify the setting aside of
a will when it is shown that the testator,
through fear, dread, or reverence of the spirit
with which he believed himself to be in com
munication, allowed his will and judgment to
be overpowered, and in disposing of his prop
erty followed implicitly the directions which
he believed the spirit gave him; but in such
case the will is set aside, not on the ground
of insanity, but of undue inﬂuence. Thomp
son v. Hawks, 14 Fed. Rep. 902.
There is no evidence in this case which

'

ill

a conclusion that the testator,
(
his will, was subject
to an insane delusion.
Nor do I think there
is any evidence in the case which will sup
port a judgment declaring that the will in
question is the result of undue lnﬂuence.(
There is no proof tending to show what in
ﬂuence the spirits or the medium exercised
over the testator in making his will, except
that which proceeded from the testator’s own
mouth.
His declarations are competent to
show the condition of his mind, but not to
prove undue inﬂuence against either persons
or spirits.
Rusling v. Rusling, 36 N. J. Eq.
603-607.
For the purpose of proving undue
inﬂuence, they are without the least force.
Neither the medium, nor Mrs. Williams, (the
mother-in-law,)
nor any other person who
was present at any of the seances, has been
examined as a witness.
No legal evidence of
what occurred at any of them is before the
court. The charge of undue inﬂuence is main
ly directed against Mrs. Williams. She is
said to be a believer in spiritualism, and the
proofs show that she went with the testator
frequently when he went to the medium to
consult the spirit of his dead wife. There
are some things in her conduct which are cal
I
culated to create strong suspicion.
Without
apparent cause she seems to have entertained?
I
feelings of strong dislike towards all the tes
tator’s relatives.
On the day of his wife’s'
funeral she ordered his sister out of the
house, without cause or right, and in utter.
deﬁance of the proprieties of the occasion.)
and after his sister refused to go she put her
self so near to the testator and his sister
as to be able to overhear everything they said.
Front that time forward, up to the time of
testator’s death, Mrs. Williams continued to
reside with him, and his sister never, after
the funeral, went to his house, nor, so far
as appears, did any of his other relatives.
When the testator died Mrs. Williams not
only neglected to send notice of his death to
any of his relatives, but did what she could
After the
to conceal his death from them.
testator’s death she admitted that she had
persuaded or gotten him to insert the clause
in his will which defers the turning over of
his property to his daughter until she is 25,
stating that the reaon she did so was be
cause she thought that when the daughter
was of age some old fool might come after
her for her money, and she wanted to pro
tect her against such persons; and it also ap
pears that she was present when the spirits
gave the testator such evidence of their pres
ence as he regarded conclusive, by printing
on a pin on her neck, in brilliant letters, the
pet name of his wife. These things natural
They
ly breed suspicious and create fears.
show that it is possible that every message
the testator received, purporting to come
from the spirit of his dead wife, came, not
from the dead, but frotu the living, and that
everything that was done to dispel the testa
support

~at the time he executed
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tor’s doubts, and to induce him to believe in
the reality of the spiritual manifestations
which he witnessed, was, from beginning to
end, a prearranged scheme of deception and
fraud. But there is no proof in the case
which will support a judgment that such was
the fact.
There is enough to raise a strong
suspicio
but not enough to produce con
I
ence, like fraud, can
v
.n.
not, in a case where no relation of trust ex
ists, be presumed, but must be proved.
I
strongly suspect that the testator was duped.
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It may also be true that he was unduly inﬂu
enced.
I believe that the examination of
Mrs. Williams, or the medium, as a witness,
would, in all probability, have made many
things which now seem dark and obscure,
plain and clear.
The question, however,
whether or not the paper in question is the
will of the testator, must be decided by the
Taking that as
evidence before the court.
the sole guide to the judgment to he pronoun
ced, I think it is the duty of the court to at
ﬁrm the decree made below.

*
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may be valid, but the facts establishing intel
must be shown.
The nature
(4 N. Y. Supp. 181.)
and character of the instrument, and of its
Surrogate’s Court, New York County. Jan. 2, dispositions,
a
:
have great inﬂuence’
1889and it is important to ascertain whether the
The will of Sara J. MacPherson, deceased, contents of the will harmonize with the state
of the decedent’s affections and intentions
was offered for probate by John MacPherson,
’
father of the executrix therein named, who otherwise expressed." In the case at bar the
subscribing
was an infant. Elizabeth Hammond
witnesses prove the due execu
con-i ~tion of the will, and that at the time the tes
tested it on the ground of want of testamentary capacity.
The letter referred to in the l tatrix bad mental capacity to make a will.
opinion as having been left at the house of‘One of the subscribing witnesses was a law
Judge Angell, consisted of disconnected and ‘ clerk, and presumably familiar with the le
irrelevant expressions, wholly without mean- , gal requisites.
The will was drawn by Mr.
lng.
after an interview with testatrix, who
ﬂnrk
e at his ofﬁce for the purpose of giving
Blair & Rudd, for proponent. James R. ~ca
instructions
therefor.
Thereafter he receiv
Angeli, for contestant.
ed a note from testatrix, containing
substan
tially similar directions, and the will was
RANSOM, S. A perusal of the testimony drawn accordingly, and sent to her by a mes
taken in this case must lead any mind to senger, who superintcnded
its execution at
the conclusion that the testatrix, for a con l the house of decedent. At this interview with
period before her death, was an M. Rudd he testiﬁes that she conversed ra
siderable
tionally upon the subjects introduced. That
excitable, sickly woman, who, on slight prov
ocatpn, and often with no apparent cause. the will is in accord with her expressed in
ﬂew into ﬁts of passion, and displayed many tentions appears by the testimony
of her
brother, as well as by the evidence of Mr.
symptoms of a diseased mind.
Conversation
upon topies connected with certain of her rel Rudd.
In the case 01 Chambers v. Queen's
Proctor, 7 Eng. Ecc. R. 164, cited in Gom
atlves invariably excited her to some out
burst.
No person in the enjoyment of her bault v. Public Administrator, supra. the de
senses would have composed the letter which cedent died by his own hand the day after he
appears to have been left at the house of executed the will.
There had been indica
Judge Angeli by the deceased. Nevertheless, tions of insanity immediately before and aft
testimony of the witnessess er its execution.
the unanimous
The court said: “If done
(with, possibly, the single exception of Mrs. during a lucid interval, the act will be valid.
notwithstanding previous and subsequent in
Angeli) is to the effect that, while these man
the will was upheld mainly on
ifestations of an unhealthy mind were chronic sanity,"—and
from the date of her ﬁrst illness, she was the ground of the reasonable dispositions con
sometimes,‘ for continued periods of time, in tained in the instrument, the absence of proof
In the light of delusion at the time of the factum, and
the possession of her faculties.
of these facts, the law as laid down in the rational manner in which the act was
Every incident speciﬁed in that
the case of Gombanlt v. Public Administra’ performed.
tor, 4 Bradt. Sui‘. 226, migﬁit be taken as the case is supplied here for the purpose of sup
text upon which to write a decision of this porting the will. and I am of opinion that the
cause, viz.: “A will made in a lucid interval will should be admitted to probate.
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Court

et al. v.

JACKSON.

17 Ail. Rep. 692.)
of New Jersey. May M,

702,

Appeal from orphans’ court, Essex county;
Kirkpatrick, Buttner, and Ledwith, Judges.
Proceedings for the probate of the will of
George M. Bannister, oftered by John Jack
son, executor,

named

therein,

contested

by

Caroline F. Bannister and Caroline J. Marsh,
The orphans’ court admitted
cl heirs at law.
the

will

to probate, and contestants
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a daughter, the appellant Caroline J.
Marsh. Until 1875 he was a prosperous slip
per manufacturer in Newark.
In that year
he commenced to use intoxicating liquors
to excess. and a year later left his wife
and daughter. to live with a woman of dis
reputable character, and from that time un
til his death he continued in excessive indul
gence in intoxicating drink.
Witnesses de
sci‘be the quantity of liquor that he consum
ed as “enormous."
When sober he was nerv
ous, sleepless, and irritable.
His hand trem~
bled continuously.
He spoke of seeing
strange ﬁgures and imps, and otherwise ex
hibited characteristies
oi.’ the habitual in
Yet, notwithstanding his condition
ebriate.
had

1889.

I

TO

appealed.

C. W. Riker, for appellants.
M. T. Barrett
and Henry Young, for respondent.

McGILL, Ordinary. This appeal is from
a decree of the orphans’ court of Essex coun
ty, which directs that a paper purporting to
be the last will and testament of George M.
Bannister be admitted to probate.
The pa
per was executed in accordance with the re
quirements of the statute. on the 24th of
April, 1884, and on the 22d of March, 1887,
the testator died of chronic alcoholism
at
the German hospital, in the city of Newark.
The appellants are his widow and only child.
By the disputed paper. $500 is bequeathed
to the widow, and declared to be in addi
\_A tion to her dower right, and $500 is given to
the daughter, Caroline J. Marsh, who was
then a widow, and provision is made that
that sum shall be her own property, free
from the control of her husband, Edward
Marsh. The residue of the estate is divided
equally between the four brothers of the
testator, who reside in England; with the
proviso that, in case two of the brothers,
who are named. should die before the tes
tator, without leaving issue, then their share
shall be divided equally between the surviv
ing brothers or their heirs. John Jackson, a
friend and former business agent of Mr. Ban
nister, is named as the executor of the will,
and power is given him tosell real estate.
The estate disposed of is valued at from $1. 000 to $15,000, and consists entirely of per
sonal property.
When the will was made
the testator and Mr. Jackson were the equi
table owners of a farm at Brookdale, in this
state, the legal title to which was in the
name of one McCartney, who held it in trust
for him, and the testator alone was the
equitable owner of a house and lot in the
city of Newark, the legal title to which was
then held in trust for him by Mr. Jackson.
The admission of the will to probate is re
sisted upon the ground that at the time of
its execution Bannister did not possess tes
tamentary capacity.
It is insisted that he
had become a‘ habitual drunkard, was at
ﬂicted with chronic alcoholism, and at the
very moment of the paper’s execution was
so far intoxicated that he did not comm-p
hend the act in which he was engaged. Ban
nister was married to the appellant Caroline
F. Bannister, in 1855. She had been married
before, but was then a widow. By her he

he managed to keep his business together,
and, at about the time of making the paper
in question, to sell it at considerable advan
tage.
Sometimes he appeared to be aﬁifcted
with dullness and loss of memory, and at
other times he exhibited a keen, shrewd ca
pacity for business, and a strong will.
In
the spring of 1884 he declared that he had
determined to go to Europe for the beneﬁt
of his health, and then made the advan
tageous sale of his business above spoken
of, and at about the same time transferred
in settlement of all her
to his mistress,
claims upon him. the furniture of the house
in which they had lived together.
He then
made the will in dispute, and then, for the
beneﬁt of his health, went for two weeks to
his Brookdale farm, and then to England. .
During all the time that he was separated
from his wife and daughter. except while he
was in England, he contributed to their sup
port, remitting to them weekly a certain al
lowance.
While he was in England his
daughter wrote to him for assistance, and
her by the following letter,
he answered
which should be inserted here because of
its value in ascertaining his condition of
mind and capacity at the time he wrote it:
"London, July 12th, 1&4. Carrie: Your let
Glad to hear that all is
ter just received.
well.
You will please to understand that I
am so placed that I cannot occupy but one
I have for over nine years gave you
home.
Now there is a
and your ma 9. good living.
If your mother wants me, I will
change.
make arrangements to come, and I will make
her as happy as a man can make his loving
wife. Yours, G. M. B. P. S. I have sent
by mail to Mr. Jackson to carry out all ar
Now, to
rangements that you might make.
Can you lay your head on your
you, my D.
pillow at night, and say to your God that
If
you have been a loving, faithful child?
G. M.
you can, then your God is not mine.
BR’, 11 August of the same year he re
took up
to Newark, and immediately
turn
is residence with his wife and daughter,
and remained with them until some time in
He had not been
the following December.
able to break his pernicious habits, and while
he thus lived with them he was seldom so
her.
In December he returned to his mis
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tress, and resided with her until he died, in daughter’s marriage, her separation from her
the spring of 1887.
For some years before husband, the husband’s death, and the making of the will, all occurred while Bannister
he went to England he had been the vice
president and a director of the Mutual Build lived apart from his wife and daughter. The
ing & Loan Association of Newark. When testimony that he had been informed of the
he went to England he resigned those of death of his son-in-law comes from the
ﬁces, but upon his return from England was daughter alone.
Possibly she may be wise
The taken as to her statement of it, or possibly
reeiected a director of the corporation.
president of that association
says that he it may have been conveyed to him at a time
was valued as a man of excellent judgment, when he was under the inﬂuence of strong
and was frequently selected to act upon com drink, and incapable of appreciating or re
mittees to audit accounts and appraise the membering the information.
His separation
value of property upon which loans were to from his wife and daughter, and the daugh
be placed.
He was not thought by this wit ter’s separation from her husband, created a
situation of affairs in which the death of
ness to be incompetent to transact business
until a month or two before his death. Aft the son~in-law would fail to disturb existing
er his return he was employed by Thomas relations, so as to emphasize it and impress
Phaup, a slipper manufacturer, as the man it upon his memory.
I cannot but believe
ager and foreman of his business, and for that the testator’s failure to remember the
ﬁfteen months was paid $15 a week in that death when he made his will must be attrib
During this employment he loan uted to other causes than disease of mind or
capacity.
ed Phaup $1,000, taking security for the loan, incapacitating failure of memory.
The remaining inquiry is whether at the
and so managed that he ultimately became
Up to the very time of the making of the will the testhe owner of Phaup’s business.
time of his death he kept a bank account rn tator was under the inﬂuence of liquor. The }
his own name.
His money was chieﬂy in three persons present at the execution of
vested in mortgages placed by himself, the that paper have been sworn.
John Otto, the
interest from which he or his friend Jackson justice of the peace and conveyancer
who
collected.
While he was in England Jack drew the will, was not directly questioned.
son managed his affairs, and rendered him upon the subject, but he says that Bannister
regular accounts.
His securities were al came to his ofﬁce at about 10 o’clock in the
morning, and told him that he was going to
ways kept in Jackson’s safe.
The proofs satisfy me that at the time the Europe, and that he desired to arrange his
will was made Bannister had become ad aﬂ’airs before he left, and then gave Otto di
dicted to the excessive use of intoxicating rections for the will, and, as Otto says, the
Otto then told him that
liquors, and that to some extent such indul ideas to put in it.
gence had impaired both his mental and he' must have another witness, and he went
physical powers, and had probably contrib out, saying that he would get Frank J. Merz.
of his moral char Mr. Merz was a saloon-keeper near by. He
uted to the degradation
says that Bannister came in his saloon at
acter, but at the same time I am satisﬁed
that the impairment of his mental faculties about 11 oIclock in the morning, and called
did not extend so far as to render him in him aside, and asked him if he would be a
competent to perform a legal act when he witness to his will, and that he (Merz) as
was not under the immediate inﬂuence of sented, and went with him. He further says
intoxication. ‘The test of testamentary ca that Bannister was a little excited, and that
fpacity in this state is that the testator can he (the witness) thought that he had been
drinking a little, for he smelt the liquor up
'comprehend the property he is about to dis
on him, and Bannister seemed to be nervous.
pose of, the objects of his bounty, the mean
ing of the business in which he is engaged, John Jackson, who was also present at the
Ithe relation of each of these factors to the execution of the will, states that Bannister
others, and the distribution that is made by either came to him or met him that morning,
the will.
The capacity required is moderate, and requested him to accompany him (Ban
and, though the testator be subject to many nister) to Mr. OttoIs ofﬁce, where he pro
He told Jack
posed to have his will drawn.
inﬁrmities. though he be feeble, absent-mind
ed, forgetful, aged, diseased, blind, or other
son that he was going to’Europe, and that he
wise inﬁrm, if he yet possess the powers re wished Jackson to be the executor of the
Jackson says that the testator was
quired by this test. he will be held to have will.
Waddington v. Buz sober, and knew what he was doing. When
testamentary capacity.
by, 43 N. J. Eq. 154, 10 Atl. Rep. 862 I am the will was completed Mr. Otto read it, and
entirely satisﬁed that Mr. Bannister had tes after it had been executed Bannister paid
tamentary capacity when he made the docu Otto for drawing it, and handed the will to
Much stress was laid by Jackson.
It niay be that Bannister had
ment in dispute.
the counsel for the appellant upon the fact been drinking immediately before his will.
that the will provided that the money which Merz says that he had been drinking a lit
was left to the testator’s daughter was to be tle,—wus a little excited; to use his expres
he does
free from the control of her husband, when sion, was "kind 0I nervous."—but
in fact, at the time the will was made, that not pretend to say that Bannister did not ap
The preciate the business in which he was on
had been dead two years.
husband
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Chief Justice Denio said:

“It is

IL

'

f
I

--,I.

,
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not the law that a dissipated man cannot
make a contract or execute a will, nor that
one who is in the habit of excessive indul
gence in strong drink must be wholly tree
from its inﬂuence when performing such
acts. If ﬁxed mental disease has superven
ed upon intemperate
habits, the man is in
competent and irresponsible for his acts.

‘

'

legal acts are void, though he may be re
sponsible
for his crimes." My conclusion,
after a careful examination of this case, is
that at the time the will in dispute was
made Mr. Bannister’s habitually excessive
indulgence in strong drink had not produced
ﬁxed mental disease suﬂicient to destroy
his testamentary capacity, and that at the
very moment of the execution of that docu
ment he was not so intoxicated that the act
in which he was engaged was vitlated.
will therefore aﬂirm the decree of the or
phans’ court.

I

Y.

'

If he is so excited by present intoxi
cation as not to be master of himself, his

a

gaged.
To Jackson he seemed to be sober,
and that which he did and said throughout
the transaction seems to clearly indicate that
Ihe was not intoxicated; at all events, to such
fa degree as to disorder his faculties or per
vert his judgment.
In Peck v. Cary, 27 N.
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