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SOUTHERN CALIFORNIA RY.
RUTHERFORD et al.
(62 Fed.

CO.

v.

7i)6.)

Circuit Court, S. D. California. June 30, 1894.
Suit by the Southern California Railway
Company, a corporation of the state of California, against C. C. Rutherford and others
for injunction.
W.

J.

Hunsaker, for complainant.

ROSS, District Judge. Time does not admit of an extended statement of the facts of
the case or of the reasons for awarding the
The bill shows,
injunction
applied for.
among other things, that the complainant
railway company is one link in a "through line
I of road extending from National City, San
' "Di_ego county, Can
^to the city of ChicagoT ln
the state oFlllinoisT engaged in the trinsother things, of interstate
; portation, among
commerce
and the mails of the United
its connecting roads being the Ati States;
1 lantic & Pacific and the Atchison, Topeka &
That there
F6 Railroad Companies.
I Santa
is a valid existing contract between the complainant company and its connecting companies and the Pullman Palace Car Company by which all regular passenger trains
running over the said through line of road,
including that of the complainant, carrying
the mail and passengers, shall carry Pullman
cars.
That the defendants are in the emt ploy of the complainant company, and were
by it to, among other things,
employed
handle and operate its trains so engaged in
carrying the United States mail and passengers and freight between National City, Cal.,
and Chicago, 111., and to and from intermediate pomts, and from the time of their employment up to the time of the commission
of the acts complained of by the complainant were duly accustomed
to handle and
operate such trains, including Pullman cars.
/'That subsequently the defendants, although
remaining In the employment of the complainant company, refused, and still refuse,
to handle or operate any train of cars of the
complainant company to which a Pullman
\car is attached; and because of the discharge by the receivers in possession
and
control of the Atchison, Topeka & Santa FS
Railroad Company of certain employes of
theirs for refusing to handle or operate any
train of that road to which a Pullman car
is attached, the defendants to the present
.bill, while remaining in the employment of
refused, and still
the complainant company,
refuse, to handle or operate any of the trains
of tlje complainant company engaged in carrying the mall of the United States and in
which
Interstate commerce,
the aforesaid
their regular and accustomed duties as such
employes required, and still require, them to
Undoubtedly, in the
and handle.
operate
absence of a valid existing contract obligating the defendants to remain in the employment
of the complainant company, they

would ordinarily have the legal right to quit
the employment and cease work at any time. __
But the bill alleges that the defendants continue in the employment of the complainant
company,
and yet refuse m perform their
regular and accustomed duties as such employes; and it further shows that such refusal subjects and will continue to subject
of suits
the complainant to a multiplicity
and to great and Irreparable damage, in that
there is an existing valid contract requiring
complainant to attach a Pullman car or cars
on all of its through trains for the carriage
of passengers and the mail, and alsa retards
and interrupts the complainant in the transmission of the United States mail and the in*^
terstate commerce aforesaid.
It is manifest that for this' state of affairs
the law— neither civil or criminal— affords an
adequate remedy.
But the proud boast of
equity is, "TTM ji^s, ihi i-PTpen|inm:" It is the .—
maxim which forms the root of all equitable
Why should not men who redecisions.
main in the employment of another perform
the duties they contract and engage to perform? It is certainly just and right that
they should do so, or else quit the employAnd where the direct result of such
ment.
refusal works irreparable damage to the employer, and at the same time interferes with
the transmission of the mail and with commerce between
the states, equity, I think,
will compel them to perform the duties pertaining to the employment so long as they
continue in it. If I unlawfully obstruct by
a dam a stream of flowing water, equity, at
the suit of the party Injured, will compel me
by Injunction, mandatory in character, to remove the dam, and, prohibitory in character, from further interfering with the flow
of the stream; and if I unlawfully erect a
wall shutting out the light from another,
equity will compel me to tear it down, and to
refrain from further interference with the
other's rights.
It is true that such cases are
not precisely like the present one, yet the
principle upon which the court proceeds in
such
cases is not substantially different.
And if it be said that there is no exact
precedent for the awarding of an injunction
in the present case, I respond, in the language of the court In the case of Toledo,
etc., Ry. Co. v. Pennsylvania Co., 54 Fed.
"Every just order or rule known to^
751:
equity courts was born of some emergency,
to meet some ne* conditions, and was therefore, in its time, without precedent.
If
based on soun^ principles, and beneficent
results follow their enforcement,
affording
necessary relief to the one party witliout imposing illegal burdens on the other, new
remedies
and unprecedented
orders are not
unwelcome aids to the chancell.r to meet
the constant and varying demands for equitable relief."
Moreover, the rights of. the public in a*
be considered.
case__fif__this" _sort _sKu!d
'Railroads," said the supreme court in tKe
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v. St Louis, 138 tJ. S. 50, 11 Sup.
"are common carriers, and owe duties to the public. The rights of the public
in respect to these great highways of communication should be fostered by the courts;
and it is one of the most useful functions of
a court of equity that its methods of procedure are capable of being made such as
to accommodate
themselves to the development of the interests of the public, in the
case of

Ct.

243,

Joy

progi-ess of trade and traflBc, by new methods
of intercourse and transportation."
For the reasons thus hastily and briefly
stated, I shall award an injunction requir-^
ing the defendants to perform all of their
regular and accustomed
duties so long as
they remain in the employment of the complainant company, which injunction, it may
be as well to state, will be strictly and rigidly/
enforced.

MAXIMS OF EQUITY.
RBES

v.

OITT OF WATERTOWN.
(19

Wall.

107.)

Supreme Court of the United

States.

1873.

Mr. Justice HUNT delivered the opinion

of the court.
This case is free from the objections usually made to a recovery upon municipal bonds.
It is beyond doubt that the bonds were
issued by the authority of an act of the legislature of the State of Wisconsin, and in the
manner prescribed by the statute.
It is not
denied that the railroad, in aid of the construction of which they were issued, has
been built, and was put in operation.
Upon a class of the defences interposed in
the answer and in the argument it is not
The theories
necessary to spend much time.
They
upon which they proceed are vicious.
are based upon the idea that a refusal to pay
an honest debt is justifiable
because
it
would distress the debtor to pay it. A voluntary refusal to pay an honest debt is
in a commercial commua high offence
nity and is just cause of war between nations. So far as the defence rests upon these
principles we find no difficulty in overruling it.
There is, however, a grave question of the
power of the court to grant the relief asked
for.
We are of the opinion that this court has
not the power to direct a tax to be levied
for the payment of these judgments.
This
power to impose burdens and raise money is
the highest attribute of sovereignty, and is
exercised, first, to raise money for public
purposes only; and, second, by the power of
legislative authority only. It is a power
that has not been extended to the judiciary.
Especially is it beyond the power of the Federal judiciary to assume the place of a State
in the exercise of this authority at once so
delicate and so important.
The question is
not entirely new in this court.
In the case of Supervisors v. Rogers,* an
order was made by this court appointing the
marshal a commissioner, with power to levy
a tax upon the taxable property of the
county, to pay the principal and interest of
certain bonds issued by the county, tlie payment of which had been refused. That case
was like the present, except that it occurred
m the State of Iowa, and the proceeding was
taken by the express authority of a statute
of that State. The court say: "The next
question is as to the appointment of the
marshal as a commissioner to levy the tax
in satisfaction of the judgment.
This depends upon a provision of the code of the
State of Iowa. This proceeding is found in
a chapter regulating proceedings in the writ
of mandamus, and the power is given to the
court to appoint a person to discharge the
duty enjoined by the peremptory writ which
the defendant had refused to perform, and
for which refusal he was liable to an at•7 Wallace,

175.

tachment, and is express and unqnalifled.
The duty of levying the tax upon the taxable property of the county to pay the principal and interest of these bonds was specially
enjoined upon the board of supervisors by
the act of the legislature that authorized
their issue, and the appointment of the marshal as a commissioner in pursuance of the
above section is to provide for the performance of this duty where the board has disobeyed or evaded the law of the State and
—
the peremptory mandate of the court."
The State of Wisconsin, of which the city
of Watertown is a municipal corporation, has
The case of Supervisors
passed no such act.
v. Rogers is, therefore, of no authority in
the case before us. The appropriate remedy^
of the plaintiff was and is a writ of raanThis may be repeated as often as
damus.f
the occasion requires. It is a judicial writ,
a part of a recognized course of legal proIn the present case it has been
ceedings.
thus far unavailing, and the prospect of its
future success is, perhaps, not flattering.
However this may be, we are aware of no
authority in this court to appoint its own
officer to execute the duty thtis neglected by
the city in a case like the present.
In Welch v. St. Genevieve* ai a Circuit Court
for the district of Missouri, a tax was ordered
to be levied by the marshal under similar
circumstances.
We are not able to recognize
the authority of the case. No counsel appeared for the city (Mr. Reynolds as amicus
CMn'cBonly); no authorities are cited which
sustain the position taken by the court;
the power of the court to make the order is
disposed of in a single paragraph, and the
execution of the order suspended for three
months to give the corporation an opportunity to select officers and itself to levy and
collect the tax, with the reservation of a
longer suspension if it should appear advisable.
The judge, in delivering tlie opinion
of the court, states that the case is without
precedent, and cites in support of its decision no other cases than that of Riggs v.
Johnson County,** and Lansing v. Treasurer.X The first case cited does not touch
the present point.
The question in that
case was whether a mandamus having been
issued by a United States court in the regular courae of proceedings, its operation could
be stayed by an injunction from the State
court, and it was held that it could not be.
It is probable that the case of Superoisors v.
Rogers^ was the one intended to be cited.
This case has already been considered.
The case of Lansing v. Treasurer (also
cited), arose within the State of Iowa.
It
fell within the case of Supervisors v. Rogers,
tElggs
*10 Am.
372.

Johnson County,
Law Reg. (N. S.)

V.

6 Wallace, 193.
512, Fed. Cas. No. Vi '

•*6 Wallace, 166.
t9 Am. Law Reg. (N. S.) 415, Fed. Cas. No. 1(^688.
S7 Wallace, 176.
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Is presented in a specific form.
It L? of a
statutory character.
The remedies for the collection of a debt
are essential parts of the contract of indebtedness, and those in existence at the time
it is incurred must be substantially preThus a statute proserved to the creditor.
bibiting the exercise of its taxing power by
the city to raise money for the payment of
But it is
these bonds would be void.'*
otherwise of statutes which are in existence
at the time the debt is contracted. Of
these the creditor must take notice, and if
all the remedies are preserved to him which
were in existence when his debt was contracted he has no cause of complaint.f
By section nine of the defendant's charter
It is enacted as follows: "Nor shall any
real or personal property of any inhabitant
of said city, or any individual or corporation,
be levied upon or sold by virtue of any execution issued to satisfy or collect any debt,
obligation, or contract of said city."
If the power of taxation is conceded not
to be applicable, and the power of the court
is invoked to collect the money as upon an
execution to satisfy a contract or obligation
of the city, this section is directly applicable
The process or
and forbids the proceeding.
order asked for is in the nature of an execution ; the property proposed to be sold is that
As a' part of this theory, the plaintiff of an inhabitant of the city; the purpose to
argues that the court has authority to direct which it is to be applied is the satisfaction
the amount of the judgment to be wholly of a debt of the city.
The proposed remedy
made from the property belonging to any in- is in direct violation of a statute in existence
habitant of the city, leaving the citizens to when the debt was incurred, and made known
settle the equities between themselves.
to the creditor with the same solemnity as
This theory has many difliculties to en- the statute which gave power to contract
counter. ^In seeking to obtain for the plain- the debt. All lavys in existence when the
tiff his just riglits we must be careful not to contract is maile are necessarily referred to
invade the rights of othersS If an inhab- in it and form a part of the measure of the
itant of the city of Watertown should own obligation of the one party, and of the right
a block of buildings of the value of $20,- acquired by the
other.|
000, upon no principle of law could the
But independently of this statute, upon
whole of the plaintiff's debt be collected the general principles of law and of equity
from that property. Upon the assumption jurisprudence, we are of opinioji that we canthat individual property is liable for the pay- not grant the relief asked for.C The plaintiff!
ment of the corporate debts of the munici- invokes the aid of the principle that all legal
remedies having failed, the court of chancery
pality, it is only so liable for its proportion
ate amount.
The inhabitants are not joint must give him a remedy; that there is a
and several debtors with the corporation, nor wrong which cannot be righted elsewhere,
does their property stand in that relation to and hence the right must be sustained in
the corporation or to the ere.lilor.
This is chancery. The difficulty arises from too
not the theory of law, even in regard to tax- broad an application of a general principle.
ation. The block of buildings we have sup- The great advantage possessed by the court
posed is liable to taxation only upon its of chancery is not so much in its enlarged
value in proportion to the value of the entire jurisdiction as in the extent and adaptabilproperty, to be ascertained
ity of its remedial powers. ^Generally its
by assessment,
and when the proportion is ascertained and
jurisdiction is as well defined and limited as
paid, it is no longer or further liable; It is that of a court of
law.^ It cannot exercise
is discharged.
The residue of the tax is to jurisdiction when there is an adequate and
be obtained from other sources.
There may complete remedy at law. It cannot assume
be repeated taxes and assessments
to make control over that large class of obligations
up delinquencies, but the principle and the
called imperfect obligations, resting upon
general rule of law are as we have stated.
•Van Hoffman u. City of Quinoy, 4 Wallace, 533.
In relation to the corporation before us,
tCooley, Constitutional Limitations, 385, 387.
this objection to the liability of individual
tCooley, Constitutional Limitations, 385,
property for the payment of a corporate deht
and was rightly decided because authnrized
by the express statute of the Istate of Iowa.
It offered no precedent for the decision of a
case arising in a State where such a statute
does not exist.
These are the only anthorities upon the
power of this court to direct the levy of a tax
under the circumstances existing in this case
to which our attention has been called.
The plaintiff insists that the court may
accomplish the same result under a different name, that it has jurisdiction of the persons and of the property, and may subject
the property of the citizens to the payment
of the plaintiff's debt without the intervention
of State taxing officers, and without regard
His theory is that the court
to tax laws.
should make a decree subjecting the individual property of the citizens of Watertown
to the payment of the plaintiff's judgment;
direct the marshal to make a list thereof
from the assessment rolls or from such other
sources of information as he may obtain; report the same to the court, where any objections should be heard; that the amount of
the debt should be apportioned upon the several pieces of property owned by individual
citizens; that the marshal should be directed
to collect such apportioned amount from
such persons, or in default thereof to sell
the property.

,
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among those bound to make the payment we
do not regard as
serious objection.
Contribution and apportionment are recognized
beads of equity jurisdiction, and
be assumed that process could issue directly
against the citizens to collect the debt of the
city,
court
equity could make the apportionment mole conveniently than could a
court of law.f

3

•See the oases collected In Cooley's Constlttt
tional Limitations, 240-245.
IRussell V. Men of Devon, Term R. 667.
See Emerio v. Gilman, 10 California, 408, wher*
all the cases are collected.
•SCooley'B Constitutional Limitations, 240.
tl Story's Equity Jurisprudence,
470 and onwards.
§

%

S

tl Equity Jurisprudence, 61.
IHeardu Stanford, Cases Tempore Talbot, 174.
60.
•1 Story's Equity Jurisprudence,
•* Wester velt v. Gregg, 13 New York, 209.

of the town, naming it; the individual Inhahsaid, may and do appear and deitants,
held that the
fend the suit, and hence
individual inhabitants have their day in
court, are each bound by the judgment, and
that
may be collected from the property of
This is local law peany one of them.*
not the law of
culiar to New England. It
It
this country generally, or of England.||
has never been held to be the law in New
York, in New Jersey, in Pennsylvania, nor,
as stated by Mr. Cooley, in any of the W.estrests upon the rule
em States.f So far as
that these municipalities have no common
fund, and that no other mode exists by
which demands against them can be enforced,
he says that it cannot be considered as applicable to those States' where provision is
made for compulsory taxation to satisfy
town or city.§
judgments against
The general principle of law to which we
have adverted is not disturbed by these
references. It
applicable to the case before us. Whether, in fact, the individual
defence to the debt, or by way of exhas
not im>
emption, or is without defence,
To assume that he has none, and
portant.
therefore, that he is entitled to no day in
court, is 'to assume against him the very
point he may wish to contest.
Again, in the case of Smerio v. Gilman,
is said: "The inhabitants of
before cited,
county are constantly changing; those who
contributed to the debt may be non-residents
upon the recovery of the judgment or the
levy of the execution. Those who opposed
the creation of the liability may be subjected to its payment, while those, by whose
fault the burden has been imposed, may be
. .
.
entirely relieved of responsibility.
*To enforce this right against the inhabitants
of county would lead to such multiplicity
of suits as to render the right valueless/J
We do not perceive, if the doctrine concorrect, why the money might
tended for
not be entirely made from property owned by
the creditor himself, if he should happen to
own property within the limits of the corporation, of sufficient value for that pur-

t

a

a is
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jonscience and moral duty only, unconnected
with legal obligations. S Judge Story says.f
"There are cases of fraud, of accident, and
of trust which neither courts of law nor of
equity presume to relieve or to mitigate," of
which he cites many instances. Lord Talbot says:| "There are cases, indeed, in which
a court of equity gives remedy where the
law gives none, but where a particular
remedy is given by law, and that reme^iy
bounded and circumscribed by particular
rules, it would be very improper for this
court to take It up where the law leaves it,
and extend it further than the law allows."
Generally its jurisdiction depends upon
legal obligations, and its decrees can only enforce remedies to the extent and in the mode
by law established. With the subjects of
fraud, trust, or accident, when properly before it, it can deal more completely than can
These subjects, however,
a court of law.
may arise in courts of law, and there be well
^sposed of.*
£X court of equity cannot, by avowing that
there is a right but no remedy known to the
law, create a remedy in violation of law, or
even without the authority of law!
It acts
upon established principles i(Bi only, but
through established channels. Thus, assume that the plaintiff is entitled to the payment of his judgment, and that the defendant neglects its duty in refusing to raise the
amount by taxation, it does not follow that
this court may order the amount to be made
from the private estate of one of its citizens.
This summary proceeding would involve a
violation of the rights of the latter. He has
never been heard in court. He has had no
opportunity to establish a defence to the
debt itself, or if the judgment is valid, to
show that bis property is not liable to its
payment. It is well settled that legislative
exemptions from taxation are valid, that
such exemptions may be perpetual in their
duration, and that they are in some cases beThe proceedyond legislative interference.
would violate that fundaing supposed
mental principle contained in chapter twenty-ninth of Magna Charta, and embodied in
the Constitution
of the United States, that
no man shall be deprived of his property
without due process of law — that is, he must
be served with notice of the proceeding, and
have a day in court to make his defence.**
"Due process of law (it is said) undoubtedly means in the due course of legal proceedings, according to those rules and forms
which have been established for the protecIn the New Engtion of private rights.
judgment obheld that
land States it
town may be levied upon
tained against
and made out of the property of any inhabitant of the town. The suit in those States
is brought in form against the inhabitants

8
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We apprehend, also, that there Is some
contusion in the plaintiff's proposition,
upon which the present jurisdiction is
claimed.^ It is conceded, and the authorities are too abundant to admit a question,
that there is oo chancery jurisdiction where
there is an adequate remedy at law.^The
writ Qf mandamus is, no doubt, the regular
remedy in a case like the present, and ordinarily it is adequate and its results are
satisfactory^ The plaintiff alleges, however,
in the preset case, that he has issued such
a writ on three different occasions; that,
by means of the aid afforded by the legislature and by the devices and contrivances set
forth in the bill, the writs have been fruitless; that, in fact, they afford him no remedy.
The remedy is in law and in theory adequate and perfect. The difficulty is In its
execution only. The want of a remedy and
the inability to obtain the fruits of a remedy
«re quite distinct, and yet they are confounded in the present proceeding. To illustrate: the writ of habere facias possessionem is the established remedy to obtain
tlie iruits of a judgment for tlie plaintiff in
ejectment. It is a full, adequate, and comNot many years since there
plete remedy.
existed in Central New York combinations of

settlers and tenants disguised as Indians,
and calling themselves such, who resisted
the execution of this process in their counties,
and so effectually that for some years no
landlord could gain possession of his land.
There was a perfect remedy at law, but
through fraud, violence, or crime its execution was prevented. It will hardly be argued
that this state of things gave authority to invoke the extraordinary aid of a court of
chancery. The enforcement of the legal
suspended by
remedies
was temporarily
means of illegal violence, but the remedies
remained as before. It was the case of a
miniature revolution.
The courts of law
lost no power, the court of chancery gained
none. The present case stands upon the
same principle. VChe legal remedy is adequate and complete, and time and the law
must perfect its execution.N
Entertaining the opinion that the plaintiff
has been unreasonably obstructed in the pursuit of bis legal remedies, we should be quite
willing to give him the aid requested it the
law permitted it. We cannot, however, find
authority for so doing, and we acquiesce in
the conclusion of the court below that the
bill must be dismissed.
JUDGMBNT AFFIRMED.
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CARLISLE

et al.

(48 Miss. 691.)
Supreme Court of Mississippi.

1873.

Appeal fromi chancery court, CMckasaw
county; Bradford, Chancellor.
in the court below,
The complainant
Charles C. Dibrell, filed his biU to the April
term, 1868, alleging that on the 4th December, 1866, William F. Walker, then largely
indebted in a sum exceeding $60,000 to his
wife, Eliza E. Walker, on account of her
separate estate, executed and delivered a
deed of conveyance to one Thomas J. Denton,
a citizen of said county, and his successors
in office, as trustee for said Eliza, and the
heirs of her body, by which he granted, bargained, and sold to said trustee certain real
and personal property particularly described
in the bUl, and states its value at $29,942,
and that it was intended to be, and was
received by the parties ag, a payment to that
extent on the indebtedness of Walker to his
wife. The deed is filed as an exhibit to the
bill.
It is further stated in the bill that Denton,
the trustee, accepted the trust, entered immediately upon the discharge of his duties,
residing within a few miles of the property
transferred to him, ready at all times to do
and perform all acts contemplated in the
deed, until the 4th March, 1868; that on the
6th of March, 1868, under the provisions of
said deed, the complainant was duly and
legally appointed as successor to said Denton by the probate judge of said county;
that on the 20th March, 1867, the said William F. Walker, confederating with Henry
G. Hmnphrles and E. K. Carlisle, commission merchants and citizens of Mobile, Ala.,
to divest the said Eliza of her equitable interest in said lands, induced her to execute
jointly, with her husband, a mortgage on
said lands, to secure the payment of an asserted debt of $7,337.64, which the said WilUam F. had contracted with said Humphries
& Carlisle, maturing on the 19th December,
1867; that said deed of mortgage authorized
Carlisle & Humphries, in default of payment of said debt, upon giving 30 days' notice, to sell said lands at auction and divest
the title from the trustee and the said Eliza,
and forever bar her equity of redemption.
The mortgage is filed as an exhibit to the
bill.
It is further charged that said Humphries
& Carlisle were fully apprised of the true
condition of the title to the land when they
affected the negotiation; that they were ex>
pressly notified of the deed of trust first
mentioned, and knew that the property they
were seeking to incumber was trust property, settled upon the said Eliza and the
heirs of her body; that she was ignorant of
the legal effect to be given to the deed of
mortgage by the draftsman; that but a small
portion of the debt claimed was for her

9

family supplies and necessaries, wearing apparel of herself or children, or their education, or household furnitm-e, or carriages and
horses, buildings on her land and premises,
or repairs thereof, or materials, work, anc
labor for the benefit and Improvement of her
separate estate.
The bill "protests against another clause
of the said deed of mortgage, as being not
only manifestly against his . rights, but in
direct violation of the deed from said Walker to complainant's predecessor"; alleges that
the land in the deed is estimated at $20,750;
that indebtedness in the mortgage is $7,337.64, far less than the value of the land;
charges that, since the execution
of the
mortgage,
said William F. has raid $1,800
or $2,000 to Carlisle & Humphries, which
should have been credited on said indebtedness, and that the mortgage
provides that
the surplus from the land sale shall be paid
to Walker and wife, and not to the trustee,
the complainant
The bill fm-ther states that said Humphries & Carlisle, by their agent and attorney,
J. N. Carlisle, Esq., have advertised the lands
for sale under the mortgage, and also about
6,000 bushels of corn, on the second Monday
in March, 1868.
A copy of the advertisement is filed as an exhibit.
H. G. Humphries, E. K. Carlisle, J. N.
Carlisle, and William F. Walker are made
defendants, and injunction, etc., prayed for
to restrain the sale.
There is also a prayer
for discovery, by Humphries & Carlisle, of
the amount due them, and that on final hearing the injunction be made perpetual, that
the mortgage be canceled.
On the 6th March, 1868, the chancellor indorsed on the bUl his fiat for injunction, upon the complainant entering into bond with
sureties in the sum of $2,000. The bond was
given, and writs of injunction and subpcena
issued.

Exhibit No.

1, referred to in the bill, is
follows:
"The State of Mississippi, Chickasaw County. This Indenture, made and entered into
this 4th day of December, 1866, between
WUliam' F. Walker, of the first part, Eliza
K. Walker, his wife, of the second part,
each of the county and state aforesaid, and
Thomas J. Denton, of the same county and
state, of the third part, witnesseth: That the
said party of the second part, having been
the owner In her own right at the time of
her marriage, in the year of our Lord one
thousand eight hundred and fifty-three, with
the said party of the first part, of a large
personal estate, which was received by, controlled, possessed, used, and enjoyed by him,
as hereinafter set forth, that is to say, thirtythree negro slaves, which went into his possession on the first day of January,
1854,
and were worked and controlled in raising
cotton, etc., and whose hire was worth as
stated," etc. The deed them proceeds to give
the names and value of the hire of each

as
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eleven years, the aggregate hire
at $34,250, and continues: "And the
said party of the second part having received
large sums of money from the separate estate of the said Eliza, as follows: The sum
of fifteen thousand dollars on the first day
of January, 1854; seven thousand dollars on
the 1st July, 1855, and six thousand dollars
on the 1st July, 1866, amounting to twentyeight thousand dollars; and the said William F. having assumed the entire managem'ent and control of the separate estate of
the said Eliza, and with the funds realized
from the proceeds raised by her negro slaves
as aforesaid, and with the cash received by
him as above set forth, he purchased real
and personal property as hereinafter described and valued, that is to say," etc.
The
deed here describes the tract of land in controversy, and a number of mules, horses,
wagons, carriage and harness, farming utensils, carpenters' and blacksmiths' tools, household and kitchen fm-niture, jewelry, plate,
stock hogs, etc., valued at $8,192, and proceeds:
"And the said William F. being
anxious to secure, so far as he has the ability to do so, the payment of this debt he
owes to his wife, amounting to the sum of
sixty-two thousand two hundred and fifty
dollars, taking the hire of the negro property as the basis of his liability for their
Now, in consideration
use and employment.
of the premises, and for and in consideration of the sum of ten dollars, paid by the
said party of the third part, the receipt of
which Is hereby acknowledged, the said party of the first part hath granted, bargained,
and sold, and by these presents doth grant,
bargain, and sell, unto the said party of the
third part, all the real and personal property above described,
to wit" (giving description of land and personal property before referred to): "In trust, nevertheless, for
the use, benefit and behoof of the said party
of the second part and the heirs of her body
forever, who are to retain the possession,
management,
direction, apd control of the
property conveyed.
The said trustee or his
successor, to be designated by the judge of
the probate court of the county and state
aforesaid, in term time or in vacation, to
take such possession
or direction as may
then be necessary for faithfully carrying out
this trust according to its true intent and
meaning,
such as bringing and defending
suits, executing bonds, signing papers, or appointing an attorney in fact to do and per
form whatever may be necessary and proper
to be done in protecting and defending the
said estate to the party of the second part
and the heirs of her body." The deed then
states that the property conveyed, valued at
$29,942, "is intended to be to that extent in
part payment of the sum of $62,250, the
amount admitted to be due," etc., and concludes with warranty of title, etc.
Exhibit No. 2 of the bill is in the words
and figures following:
negro

■valued

"The State
Chickasaw
of Mississippi,
County. This deed of mortgage, made the
this 20th day of March, 1867, between W. F.
Walker, with B. K. Walker, his wife, both
of the county of Chickasaw and state of
Mississippi, of the first part, and E. K. Carlisle, with H. G. Humphries, commission
merchants, of Mobile and state of Alabama,
of the other, witnesseth: That whereas the
said W. F. Walker, ^vith B. R. Walker, his
wife, are indebted to the said E. K. Carlisle
and H. G. Humphries in the sum of seventythree hundred and thirty-seven dollars and
sixty-four cents, said sum of money being
advanced to said W. F. Walker and E. R.
Walker on their crop of cotton, to be raised
in and during the year. Anno Domini, 1867,
on the plantation under the superintendence
of W. F. Walker, Jno. D. Poyner, and Thos.
McCarthy.
Said sum of money is further
secured by their certain promissory notes,
bearing date the nineteenth day of January,
A. D. 1867, for the said sum of seventythree hundred and thirty-seven dollars and
sixty-four cents, subscribed with their hands
and delivered to the said E. K. Carlisle and
H. G. Humphries, whereby the said W. F.
Walker and E. R. Walker promised to pay the
said Carlisle & Humphries, or order, seventythree hundred and thirty-seven dollars and
sixty-four cents, on or before the nineteenth
day of December, 1867, for value received.
And whereas, the said W. F. Walker and E.
R. Walker, his wife, are willing to give this
deed for satisfaction of what may be due
and unpaid to the said Carlisle & Humphries
on the nineteenth day of December,
1867,
next: Therefore the said W. F. Walker and
B. R. Walker bargain, sell, alien, and convey
to the said Carlisle & Humphries all those
tracts or parcels of land situated and lying
in the county of Chickasaw and state of
Mississippi, known and described as the west
half of section twelve, in township thirteen,
range five east, and the west half of section
thirteen, to'n-nshjp thirteen, range five east,
containing six hundred and seventy acres,
more or less; also convey all the cotton crop
that is raised on said lands or plantation under the direction or superintendence of W. F.
Walker, .John D. Poyner, and Thomas McCarthy, which said cotton is to be shipped to
said Carlisle & Humphries aforesaid as soon
as is practicable after ginning and baling the
same; to have and to hold the same with all
the rights and appurtenances to the said Carlisle & Humphries, their heirs, executors, and
administrators. But this conveyance is upon
condition, if the said W. F. Walker and E. R.
Walker shall, on or before the nineteenth
day of December, 1867, well and fully pay
the said sum of money, then this deed Is to
cease and to be void; but if after that day
said sum, with any part thereof, be unpaid,
then it shall be lawful for the said Carlisle
& Humphries, or their legal representative,
after giving thirty days' notice by advertisement in some newspaper in Chickasaw coun-

MAXIMS OF EQUITY.
ty of the

cause, day, and place of sale, to
proceed to sell at public auction at Okolona
the mortgaged property, or a sufficiency

thereof, for cash to the highest and best bidder, and out of the proceeds, after defraying
the cost of advertisement and sale, they may
retain the full amount of mortgage money
due, and if there be a surplus they are presently to pay It to W. F. Walker and B. E.
Walker, or their legal representatives, and to
make to the vendee or vendees a deed of
conveyance, transmitting the quit of purchase
of all right, title, or interest of the parties
and their heu:s, or of all claiming under
them, and thereupon all the right and title
of the W. F. Walker, with E. E. Walker, his
wife, to redeem, shall be as effectually barred and foreclosed as if upon a decree in
equity; and the said W. F. Walker, with B.
R. Walker, his wife, hereto put their names
and seals, the day and date aforewritten.
"[Signed]
W. F. Walker.
[Seal.]
"B. E. Walker.
[Seal.]"
Carlisle & Humphries filed their answer,
averring that they knew nothing of the existence of the debt alleged .to be due Eliza
E. Walker by W. F. Walker, her husband,
except what they learn from the said exhibit
No. 1 In the bill, and that they believe the
debt fictitious; that there was no valid consideration in law or equity passing from said
Eliza to said W. P. Walker for the conveyance; that said conveyance is fraudulent and
made with the intent to defraud the creditors of said W. F.; that the appointment of
T. J. Denton as trustee was merely nominal,
and for the better serving to cloak and conceal the said property and more effectually
defrauding the creditors of the said W. F.;
that said Denton, under a provision in the
deed of trust, appointed the said W. P. his
attorney In fact, clothing him with full power to act in all things pertaining to said
trusteeship, as if he, the said W. F., had
been trustee; that the said W. P. executed
the said mortgage in the biU mentioned as
such attorney in fact; that the complainant,
O. C. Dibrell,. ignoring the action of his predecessor, Denton, filed his bill with the intent to deprive respondents of their rights
and powers vested in them as mortgagees;
that said T. J. Denton, being aware of the
execution of said attorneyship to W. P. Walker, refused to join in said bill of complaint,
but, actuated by the dictates of honor and
honesty, decliued entering Into such fraudulent interference with respondents' rights;
by Carlisle
denies
all confederating
&
Humphries to defeat Mrs. Walker's interest
in said lands; denies inducing her to join
her husband in executing the mortgage; alleges that the mortgage was made by W. P.
Walker, as attorney in fact for the trustee
and by Mrs. Walker, freely and voluntarily,
without any persuasion, and by her so acknowledged In a private examination by an
oflScer authorized to take such acknowledgment; denies all knowledge of the trust un-

1]

der which Mrs. Walker held the lands, and
to
supposed W. P. Walker fully empowered
convey or incumber them.
Eespondents assert that the $7,337.64 was
money actually advanced to the said W. P.
Walker and his wife during the year. 1867,
for the necessary supplies of the plantation
of said Walker and wife, and believe that it
was used for them and their children; denies
that the property mortgaged is and was
worth $20,750, but insists that its value at
the date of the mortgage and now does not
exceed respondents' debt; denies that the
execution of the mortgage was against the
rights of the trustee, Dibrell; alleges that
W. P. Walker was notoriously acting as the
agent of his wife, and with the knowledge
and consent of Denton, trustee; that, if the
allegations In complainant's bill be true, said
preWalker, under false and fraudulent
tenses, obtained respondents'
money;
that
said Walker and wife have never paid but
$873.20, and this amount was duly credited
Eespondents say that they are
on the debt.
complainant,
led to believe
that Dibrell,
through the solicitation and procurement of
W. P. Walker, accepted the appointment of
trustee, and, without a knowledge of what
his predecessor had done, has filed this bill
and made the representations and allegations
therein from false representations of W. P.
Walker;
that DibrelVs action is in direct
contravention of the action of his predecessor, Denton; that W. P. Walker's interest is
not with respondents as defendants in this
suit, but identified with the complainant;
and that he cunningly devised his joinder
with respondents as defendant for fraudulent purposes.
Eespondents insist that the advances made
by them were solely on the credit of Mrs.
Walker and her children, the beneficiaries of
the pretended
deed of trust, and for their
benefit and use, and not on the credit of W.
P. Walker; that he was insolvent and unable
to obtain credit at the time; that the writ
of injunction was illegally issued because of
the want of good sureties on the bond; that
said bond has no date and bears no evidence
of having been duly executed as the law directs; that the fiat only requires a bond for
$2,000, whilst the amount of Indebtedness
enjoined is $6,464.36, and the bond is not
in double the sum so enjoined.
The mortgage referred to in the bill as
Exhibit No. 2 is made an exhibit in the answer also. Another exhibit to the answer
consists of an account of the debts due by
W. F. and Eliza Walker to Carlisle & Humphries, showing balance of $7,337.64.
Exhibit
C ig as follows:
"The State of Mississippi, Chickasaw County. To whom these presents
may come,
greeting: Know ye that I, Thos. J. Denton,
reposing entire confidence in the probity and
integrity of W. P. Walker, a citizen of the
county of Chickasaw and state of Mississippi,
do by these presents constitute him my true
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and lawful attorney in fact for me as trustee, appointed under a deed executed by the
said Walker in favor of Eliza R. Walker
and the heirs of her body as cestui que trust,
on the 4th day of December, 1S66, conveying
property valued at $29,real and personal
and in my name to sign all papers,
942,
bonds, affidavits, contracts, and to make, do,
and perform all and every act necessary or
proper to be made, done, or performed for the
protection of said trust estate, or for carrying
out the true intent and meaning of said trust
deed, and to every act in the premises which
I could do if personally present, and hereby
ratify and confirm whatever he may lawfully

I

Given under my hand
do in the premises.
and seal this the 4th day of December, 1866.
"[Signed]
T. J. Denton. [Seal.]"
This power of attorney was acknowledged
in Chickasaw county.

and recorded

J.

A. On- and Harris & Withers, for appelGholson & Hooper, James T. Harrison,
and George L. Potter, for appellees.
lant.

PEYTON, J. This was an injunction bill
brought by the appellant in the chancery
court of Chickasaw county to restrain the
appellees, E. K. Carlisle and H. G. Humphries, from executing a power of sale contained in a mortgage given to them by William
F. Walker and Eliza R. Walker, his wife.
The material facts of the case are these:
William P. Walker, being indebted to his
wife, Eliza R., in a large amount of money,
on the 4th day of December, 1866, conveyed
to one Thomas J. Denton certain real and
personal estate situated in the said county
of Chickasaw, In this state, in trust for the
use of the said Eliza R. Walker and the
heirs of her body forever, which deed of conveyance was duly acknowledged and recorded.
on the 20th day of March, A. D.
the said William F. Walker and Eaiza
R., his wife, made and executed their deed
of mortgage of six hundred and seventy acres
of the land, covered by the said deed of trust,
to said Carlisle & Humphries, to secure the
payment of a promissory note for $7,337.64,
made by said Walker and wife, dated the
19th day of January, 1867, and payable to
said Carlisle & Humphries on the 19th day of
December,
1867.
The said mortgage deed,
which was duly acknowledged and recorded,
gives to the mortgagees a power of sale of
the mortgaged property in default of payment
of the note at maturity.
The note not having been paid, the mortgagees were proceeding to sell the property,
when they were enjoined from so doing by
the appellee, who was appointed trustee, vander a power in the deed creating the trust
estate, to succeed the original trustee, who
had resigned the trust.
The appellees, Carlisle & Humphries, In
their answer, admit the conveyance in trust
as set forth in the bill of complaint, but deny
that there was any valid consideration there-

That

1867,

for, and insist that It was made to hinder,,
delay, and defraud creditors.
They admit
the execution of the mortgage stated in the
bill, and insist that they had a right to sell
the mortgaged property to pay the amount
They aver
due on the debt therein specified.
that the amount specified in the said note
was actually advanced by
and mortgage
them to the said W. F. and E. R. Walker for
the necessary supplies of the plantation of
the said Walker and wife, and that they believe that the said money was used by the
said Walker and wife for the use and benefit
of the said B. R. Walker and her children,
and that the advances were made solely on
the credit of Mrs. E. R. Walker, and not on
that of her husband, who was insolvent and
imable to obtain credit at the time the advances

were

made.

The appellees, Carlisle & Humphries, moved the court below to dissolve the injunction
The
on bill, answer, exhibits, and proofs.
motion was sustained and the injunction disAnd from this decree the cause is
solved.
brought to this court by appeal on the part
of the appellee.
This record presents three important questions for our consideration:
take
(1) What interest does Mrs. Walker
under the conveyance to a trustee for the
use of herself and the heirs of her body forever?
ynth her
(2) Where the wife has joined
husband in a mortgage of her separate estate
to pay the debt of her husband, can the corpus of that estate, under the existing laws,
be subjected in a court of equity to the payment of such debt?
estate of Mrs. Walker
(8) Is the separate
liable in equity to the payment of the debt
specified in the mortgage or any part thereof?
The first question involves the construction
of the limitations in the deed creating the
trust estate. It is a common maxim that
equity follows the law: IDquitas sequitur
legem.
Where a rule of the common or statute law is direct and governs the case with
aU its circumstances or the particular point,
a court of equity is as much bound by it as
a court of law, and can as little justify a departure from it. A court of equity cannot
disregard the canons of descent.
In general,
in courts of equity, the same construction
and effect are given to perfect trust estates
as are given by courts of law to legal estates.
The incidents, properties, and conse-_
quences of the estates are the same.
The"
same restrictions are applied as to creating
estates and bounding perpetuities and giving
absolute dominion over property. The same
modes of construing the language and limitations of the trusts are adopted.
1 Story, Eq.
(Redf. Ed.) pp. 53-55, i 64.
The words "heirs of the body," in the cooveyance of a legal estate, are words of limitation of the estate to the donee, and not
words of purchase for the heirs of the body.
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Warren v. Haley, Smedes & M. Oh. 647.
These words create an estate In fee tail,
which, by our statute, is converted into an
estate in fee simple. Bev. Code, p. 307, art.
3. And, if it be true that the same modes of
construing the language and limitations of
trust estates are adopted as apply to legal
estates, we cannot resist the conclusion that
Mrs. Walker takes, under the terms of the
deed, the entire trust estate absolutely.
With regard to the second question it may
be remarked that it is a familiar rule of equity jm-isprudence that general debts or general personal engagements of a married woman, contracted during coverture, are not
chargeable upon her separate estate; and, unless a feme covert who contracts a debt or
enters into an engagement designs that such
engagement or debt shall constitute a charge
upon her separate estate, a court of equity
to enforce
wiU not entertain jurisdiction
payment thereof out of such separate estate.
When real property is conveyed absolutely
to the separate use of a married woman, she
can dispose of the trust estate only in the
mode and manner prescribed by the instrument creating the trust estate, and, if none be
prescribed and limited therein, then in accordance with the provisions of the statute.
Prior to the adoption of our present Code,
in 1857, it has been repeatedly decided by
this court that the wife may bind the corpus
of her separate estate, by deed in trust or
mortgage, as a security for the debts of her
husband. James v. Fisk, 9 Smedes & M.
144; Sessions v. Bacon, 23 Miss. 272; Armstrong V. Stovall, 26 Miss. 280; Euss T. Wingate, 30 Miss. 445; Stone v. Montgomery, 35
Miss. 83-105;
Prewett v. Land, 36 Miss.
495.
Since

the adoption of the Code, a married
woman has no power to incumber the corpus
of her separate estate by deed of trust, mortgage, or otherwise, for the debt of her husband, but only the income thereof. The statute expressly proA^des that no conveyance or
incumbrance for the separate debts of the
husband shaU be binding on the wife beyond
the amount of her income.
Rev. Code, p.
336, art. 23. This is a wise provision intended to secure to the wife the enjoyment of
her separate estate against any possible contingency of loss through the fraud, force, or
undue influence of her husband.
The solution of the third question depends
upon the facts of the case as they may be
developed
and established by the evidence.
With a view to the more beneficial enjoyment and productiveness of the separate estate of a married woman, the law has provided that all contracts made by the husband
and wife, or by either of them, for supplies
for the plantation of the wife, or for the
employment of an agent to superintend the
planting operations, may be enforced, and
satisfaction had out of her separate estate.
And all contracts made by the wife, or by
for family
the husband with her consent,
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supplies or necessaries, wearing apparel of
herself and children, or for their education,
or for household furniture, or for carriage
and horses, or for buildings on her land or
premises, and the materials therefor, or for
work and labor done for the use, benefit, or
Improvement of her separate estate, shall be
binding on her, and satisfaction may be had
out of her separate property. Bev. Code, p.
336, art 25.
And it has been decided that a
married woman is liable on a promissory
note given by her for a horse purchased by
her for the supply and use of her plantation,
Robertson v. Ward, 12 Smedes & M. 490.
This adjudication was made under the act
of 1846, which made the income only of her
separate estate liable to the payment of the
And, under the act of 1857, this court
debt.
has decided that the wife is liable out of the
corpus of her separate estate to the payment
of a note given by herself and husband for
money advanced for the purpose of purchasing supplies for her plantation, and which
was actually applied to that purpose.
Bowman V. Thomas E. Helm. These cases are
regarded as coming within the equity of the
respective
statutes under which the debts
were contracted.
It results, therefore, from this view of the
law, that Mrs. Walker is liable to payment
out of her separate estate for the amount of
supplies furnished by Carlisle & Humphries
for her plantation, and for the amount of
the money advanced by them to Walker, or
Walker and wife, for the purchase of supplies for her plantation, or the improvement
of her separate estate, and which were actually applied to that use and purpose.
And
for that portion of the debt secured by the
mortgage,
which was not applied to these
purposes, she is liable to payment out of the
only of her separate estate.
income
The
record contains no evidence as to what portion of the debt secvffed by the mortgage
was for supplies actually furnished by Carlisle & Humphries for the plantation of Mrs.
Walker, or which was applied to the purchase of such supplies.
Nor is there any
proof as to what amount of the money advanced by Carlisle & Humphries was applie'd
by Walker to his own use.
The most appropriate remedy of Carlisle
& Humphries will be found in a court of
eqiiity, in which an account can be taken of
what portion of the note secured by the
mortgage was for supplies for Mrs. Walker's plantation, and what part of the money
was advanced by them for the purchase of
such supplies, and which was actually so
applied, and what part of the same was used
by Walker for his own purposes.
When
these facts are ascertained,
the court will
made a decree in accordance with the principles above laid down, subjecting the separate estate of Mrs. Walker to sale to pay
for the supplies for her plantation, and decreeing that the trustee of the estate and
Mrs. Walker pay to Carlisle & Humphries

u
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the amount of the debt, secured by the mortgage, found due them by William F. Walker, out of the income of her separate estate.
It is insisted by some of the counsel of the
appellees that the mortgage was void because
the trustee did not join in the mortgage deed.
In a case free from
This was not necessary.
fraud or imdue influence, a married woman
can bind her separate property without the
trustees, unless their assent be made necessary by the instrument which gave that
And in the case at bar the charge
property.
made upon the separate estate by the wife
is totally unrestrained by the deed creating
the trust estate, and is valid and binding,
and a court of equity is bound to enforce it,
so far as to subject the separate estate to
the payment for supplies for carrying on the
wife's plantation, and so far as she was
surety for her husband, and had mortgaged
her property to pay his debt, to subject the
rents, issues, and profits of her separate estate to the payment of that debt.
With respect to the duty of trustees in
relation to real property, it is still held, in
conformity to the old law of uses, that pernancy of the profits, execution of estates, and
defense of the land, are the three great properties of the trust.
Therefore a court of
chancery will compel trustees (1) to permit
the cestui que trust to receive the rents and
profits of the land; (2) to execute such conveyances aa the cestui que trust shall direct;
the title of the land in any
(3) to defend
court of law or equity.
Tiff. & B. Trusts,
815.

A cestui que trust may lawfully dispose of
his trust estate, notwithstanding his title is
contested by the trustee, for the latter can
never disseize the former of the trust estate;
but, so long as it continues, the possession of
the trustee is treated, at least in a court of
equity, as the possession of the cestui que
trust Baker v. Whiting, 3 Sumn. 475, Fed.
Cas. No. 787.
It is insisted that the power of sale contained in a mortgage deprives the mortgagor
of his equity of redemption, and therefore
cannot rightfully be exercised.
The principle
seems to be now well established,
though

great doubt and discussion, that a
clause may legally be inserted in the mortgage deed empowering the mortgagee,
upon
breach of condition, to mal^e sale of the
mortgaged premises, to pay his debt from the
proceeds,
and account with the mortgagor
for the balance.
The power of sale is to
apply solely to the remedy, and not to impair
any right of the mortgagor.
The power of
sale does not bar the mortgagee's right to
foreclose by judicial proceedings.
The remedy is cumulative merely, and in no respects
affects the jurisdiction or proceedings
of a
1 Hil. Mortg. 128, 129.
court of chancery.
And such sale, made after the law day or
breach of condition, and in pursuance of the
terms of the mortgage, vests in the purchaser all the title conveyed by the mortgage, free from the right of redemption.
There is nothing in the record tending in
any way to impeach the validity of the
mortgage.
There is no evidence of any undue influence
or improper conduct or control on the part of the husband to obtain
the wife's assent and signature to the mortgage deed.
And the debt in question was
not incurred for the husband alone, or for
unworthy purposes.
It was for money advanced and articles supplied, partly for the
family, partly for the use of Mrs. Walker,
and partly for the benefit of the trust estate.
We can, therefore, perceive no good
reason why the mortgage should not be enforced against the separate estate or Its income, according to the nature, extent, and
character of the liability, when ascertained
after

by proof.
It is objected that the mortgagees had no
right to sell the corn advertised, under the
power of sale contained in the mortgage
deed, for the reason that there was no corn
mortgaged.
This objection is well taken, for
it is very clear that the mortgagees can sell
under the power only the property covered
by the mortgage.
For the reasons set forth in this opinion,
we think the court below erred in dissolving
the injunction.
The decree must therefore be reversed and
cause remanded.
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March

7, 1887.

Appeal from the Circuit Court of the
United States for the Western District of
Pennsylvania.
Wm. Reinecke, Geo. Hoadly, E. M. Johnson,
and Edwd. Colston, for appellants.
George Shiras, Jr., for appellees.

GRAY, J. This bill was filed against the
trustees of the Harmony Society, an unincorporated association of persons living together as a community, by a former member
of the society, claiming a share in property
The bill is
..^In the hands of the trustees.
sought to be maintained on the ground that
the trust was not a charity, in the legal
sense, and the members of the society were
equitable tenants in common of the property
held in trust. The learned counsel for the
appellants differ in theif views of the trust;
the one insisting that it was unlawful, because founded in fraud and against public
policy, and should therefore be dissolved;
and the other contending that it was a lawful and continuing trust.
We have not
found it necessary to consider which of
these is the sound view, because we are of
opinion that the plaintiff did not show himself to be entitled to involie the interposition of a court of equity.
As a general rule, doubtless, length of
time is no bar to a trust clearly established,
and express trusts are not within the statute of limitations, because the possession of
the trustee is presumed to be the possession
of his cestui que trust. Prevost v. Grata, 6
Wheat. 481, 497; Lewis v. Hawkins, 23
Wall. 119, 126; Railroad Co. v. Durant, 95
U. S. 576.
But this rule is, in accordance
with the reason on which it is founded, and
as has been clearly pointed out by Chancellor Kent and Mr. Justice Story, subject
to this qualification: that time begins to run
against a trust as soon as it is openly disavowed by the trustee insisting upon an adverse right and Interest which is clearly and
unequivocally made known to the cestui que
trust; as when, for instance, such transactions take place between the trustee and the
cestui que trust as would, in case of tenants
in common, amount to an ouster of one of
them by the other. Kane v. Bloodgood, 7
Johns. Ch. 90, 124; Robinson v. Hook, 4
Mason, 139, 152, Fed. Cas. No. 11,956; Baker
v. Whiting, 3 Sum. 475, 486; Oliver v. Piatt,
This qualification has been
3 How. 333, 411.
often recognized in the opinions of this court,
and distinctly affirmed by its latest judgWillison v. Watment upon the subject
kins, 3 Pet. 43, 52; Boone v. Chiles, 10 Pet
177, 223; Seymour v. Freer, 8 Wall. 202, 218;
Bacon v. Rives, 106 U. S. 99, 107, 1 Sup. Ct
3; Philippi v. Philippe, 115 U. S. 151, 5 Sup.
In the case of an implied or conCt. 1181.

15

structive trust unless there has been a
fraudulent concealment of the cause of action, lapse of time is as complete a bar in
equity as at law. Hovenden v. Annesley,
2 Schoales & L. 607, 634; Beckford v. Wade,
In such a case. Chief Justice
17 Ves. 87.
Marshall repeated and approved the statement of Sir Thomas Plumer, M. R., in a
most important case in which his decision
was affirmed by the house of lords, that,
'"'both on principle and authority, the laches
and non-claim of the rightful owner of an
equitable estate, for a period of 20 years,
(supposing it the case of one who must within that period have made his claim in a court
of law, had it been a legal estate,) under no
disability, and where there has been no
fraud, will constitute a bar to equitable re-^
lief, by analogy to the statute of limitationSj
if, during all that period, the possession has
adverse,
been under a claim xmequivocally
and without anything having been done or
said, directly or indirectly, to recognize the
title of such rightful owner by the adverse
possessor."
Elmendorf v. Taylor, 10 Wheat.
152, 174; Cholmondeley v. Clinton, 2 Jac. &
W. 1, 175, and 4 Bligh, 1. Independently of''
any statute of limitations, courts of equity
uniformly decline to assist a person who has
slept upon his rights, and shows no excuse
for his laches in asserting them. A "A court
of equity," said Lord Camden, "has always
refused its aid to stale demands, where the
party slept upon his rights, and acquiesced
for a great length of time.^ Nothing can call
forth this court into activity but conscience,
good faith, and reasonable diligence^ where
these are wanting, the court is passive, and
does nothing.
Laches and neglect are always discountenanced,
and therefore, from
the beginning of this jurisdiction, there was
always a limitation to suits in this court."
Smith V. Clay, 2 Amb. 645, 3 Brown, Ch.
640, note.
This doctrine has been repeatedly recognized and acted on here. Piatt v.
Vattier, 9 Pet. 405; McKnight v. Taylor, 1
How. 161; Bowman v. Wathen, 1 How.
189; Wagner v. Baird, 7 How. 234; Badger
V. Badger, 2 Wall. 87; Hume v. Beale,
17
Wall. 336; Marsh v. Whitmore, 21 Wall. 178;
Sullivan v. Railroad, 94 U. S. 806; Godden v.
Kimmell, 99 U. S. 201. In Hume v. Beale,
the court in dismissing, because of unexplained delay in suing, a bill by eestuis que
trust against a trustee under a deed, observed that it was not important to determine whether he was the trustee of a mere
dry legal estate, or whether his duties and
responsibilities extended fm'ther. 17~ Wall.
348. See, also. Bright v. Legerton, 29 Beav.
60, and 2 De Gex, F. & J. 606.
When the
bill shows upon its face that the plaintiff,
by reason of lapse of time and of his own
laches. Is not entitled to relief, the objection may be taken by demurrer. Maxwell
V. Kennedy, 8 How. 210; National Bank v.
Carpenter, 101 U. S. 567; Lansdale v. Smith,
106 U. S. 391, 1 Sup. Ct. 300.
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The allegations of this bill, so far as they
are material to the defense of laches, are In
The Harmony So.substance as follows:
ciety Is a voluntary association, formed In
1805 by the plaintiff's parents and other
heads of families, who had emigrated from
Germany under the leadership of one Rapp,
and become subject to his control in both
spiritual and temporal affairs. In that year,
Rapp, for the purpose of acquiring absolute
dominion over their means and mode of living, falsely and fraudulently represented to
them that they could not be saved from
eternal damnation except by renouncing the
plan of a separate home for each family,
yielding up aU their possessions, as had been
done by the early Ohristians, and laying
them at the feet of Rapp as their apostle, to
be put into a common fund of the society, and
thenceforth living as a community under his
control, receiving in return only the necessaries of life; and they, Induced by and relying on his false and fraudulent representations, immediately yielded up all their possessions to the common fund of the society,
and placed the fund in his keeping as their
trustee, and thenceforth lived as a community or common household, submitted themselves and their families to do for the community such work as he directed, allowed
the avails thereof to form part of the common fund, and relinquished to him and his
successors m the leadership of the community the management of the trust fund and
the control of their own persons and those
of their wives and children, and received
only the necessaries of life in return. Rapp
received and accepted the trust fund, and all
the accretions to it by the work of the in-

habitants of the community or otherwise,
not as his own, but in trust for the members
of those families and the contributors to the
fund, and for their common benefit; and always, up to his death in 1847, recognized
and acknowledged said trust, and disclaimed
any greater interest in the fund than that of
any other contributor, and any other right
to Its management and control than by virtue of his leadership of the community. In
1807 Rapp obliged his followers to abjure
matrimony, and theqceforth did not permit
them to marry in the community, and compelled any one about to marry to leave it.
The plaintiff was born in the community in
1807, and was reared in and as a part of it,
under Rapp's teachings and control, and
faithfully worked for it from the age of 12
to the age of 24 years, and allowed the avails
of his work to become part of the common
fund, and received in return nothing but the
necessaries
of life, which were of far less
value than the avails of his work; and in
1831, being about to marry, had to leave and
did leave the community. The trust fund
so received and accepted by Rapp, with its
profits, interest, and accretions, now amounts
to $8,000,000, and yields an annual Income
of $200,000, and is held by the defendants
on the same trust on which Rapp held it in

his life-time; and neither Rapp nor the defendants ever rendered any account to the
plaintiff or to the beneficiaries of the fund,
although the plaintiff, before bringing this
suit in May, 1882, demanded of the defendants an account and a settlement of his
share.
The trust on which Rapp, and the
defendants as his successors, held the common fund of the Harmony Society, is described In one place in the bill as "for the
members of said families and the contributors of said fund, and for their common benefit;" that is to say, as is clearly explained
by what goes before, in trust for then: common benefit as a community, living together
in the community, working for the community, subject to the regulations of the
community, and supported by the community. This was the "said trust," which, as
the bill afterwards alleges, Rapp, up to his
death, and his successors, until the bringing
of this suit, "always recognized and acknowledged." The constant avowal of the
trustees that they held the trust fund upon
such a trust is wholly Inconsistent with and
adverse to the claim of the plaintiff that
they held the fund in trust for the benefit
of the same persons as Individuals, though
withdrawn from the community, living by
themselves,
and taking no part in its work.
The plaintiff, upon his own showing, withdrew from the community in 1831, and
never returned to it, and, for more than 50
years, took no step to demand an account
of the trustees, or to follow up the rights
which he claimed In this bill. If he ever
had any rights, he could not assert them
after such a delay,—not on the groimd of
an express and lawful trust, because the express trust stated in the bill, and constantly
avowed by the trustees during this long period, was wholly inconsistent with any trust
which would sustain his claim; not on the
ground that the express trust stated in the
bill was unlawful and void, and therefore
the trustees held the trust fund for the benefit of all the contributors in proportion to
the amounts of their contributions, because
that would be an implied or resulting trust,
and barred by lapse of time. In any aspect of the case, therefore. If it was not
strictly within the statute of limitations,
yet the plaintiff showed so little vigilance
and so great laches, that the circuit court
rightly held that he was not entitled to relief in equity.
It Is proper to add that this decision does
not rest in any degree upon the judgments
of the supreme court of Pennsylvania and
of this court, in the cases cited at the bar,
in favor of the trustees of the Harmony
Society in suits brought against them by
other members, because each of those cases
differed in its facts, and especially in showing that the society had written articles of
association, which are not disclosed by this
bill. Schriber v. Rapp, 5 Watts, 351; Baker
v. Nachtrleb, 19 How. 126.
Decree affirmed.
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HAWKER

T.

MOORE

et al.

(20 S. E. 848, 40 W. Va. 49.)
Supreme

Court of Appeals

of West Virginia.

Dec. 8, 1894.

Appeal from circuit court, Harrison county.
Bill by Owen Hawker against Wilson
Moore and others.
From a decree for plaintiff, defendant Moore appeals.
Affirmed.

J. Philip

Clifford, for appellant

sel, t<x appellee.

John Baa-

HOLT, J. In this case the circuit court of
Harrison county, by decree entered on the
27th day of January, 1893, set aside as fraudulent the deed made by appellant, Wilson
Moore, on the 1st day of September,
1880,
to Elam F. Piggatt, for the 25 acres of land
mentioned,
and decreed the sale thereof to
pay plaintiff's judgment, from which defendant Moord obtained this appeal.
The facts are as follows:
On the 15th day
of October, 1880, the Merchants' National
Bank of West Virginia, at Clarksburg, was
the holder -of a promissory note given to the
bank by James Hawker, the principal therein, and the defendant Wilson Moore, and
plaintiff, Owen Hawker, as his sureties, and
the bank on that day obtained a judgment
thereon against the three parties named.
James Hawker, the principal, was insolvent,
and plaintiff, Owen Hawker, was compelled
to satisfy and pay the judgment
Therefore
plaintiff was entitled to contribution from his
cosurety, defendant Moore, of one-half the
amount of the judgment tiius paid, and to
that extent to be substituted to the judgment
lien of the bank against his real estate.
Where one has been compelled to pay the
debt of another, equity, as far as it can be
done without just ground of complaint on
the part of others, substitutes him to all the
rights and remedies of the creditor against
such debtor.
This doctrine of subrogation
has been applied freely In this state, and to
its full extent upon the general principles of
equity, without the aid of any statute; and,
having taken this correct view in the beginning, there has so far never been any need of
any statute to correct any misstep in improper restraint of its application upon the supposition that a debt once paid must thereafter be treated as nonexistent vmder all clr.
cumstances,
and to all intents and for all
The doctrine, as it has been expurposes.
pounded and applied in our courts, has nothing of form, nothing of technicality, about
it; and he who, in administering it, would
stick in the letter, forgets the end of its creation, and perverts the spirit which gave it
birth.
It is the creature of equity, and real
Enders v.
essential justice is its object
Brune (1826) 4 Rand. (Va.) 438, 447; McNiel
v. Miller (1887) 29 W. Va. 480, 2 S. B. 335;
Robinson v. Sherman (1845) 2 Grat 178; 2
Bart Suit in Eq. 1051. The doctrine is emH.& B.EQ.(2d Ed.)—2
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Inently calculated to do exact justice between
persons who are bound for the performance
of the same duty or obligation, and is one,
and
therefore, which is much encouraged
"Equality is equity" is on this
protected.
branch its maxim. It springs naturally out
of the two equities of contribution and exoneration, and is in fact one of the means by
Bisp. Pr.
which those equities are enforced.
Eq. (4th Ed.) § 385; Bering v. Earl of Winchelsea, 1 Cox, 318; Pendlebury v. Walker,
4 Younge & O. Exch. 441; Steel v. Dixon, 17
Ch. Div. 825; Brett, Lead. Cas. in Mod. Eq.
See Ferguson v. Gibson,
(2d Ed.) 285, notes.
L. R. 14 Eq. 379; Forbes v. Jackson, 19 Ch.
Div. 615, under the mercantile law amendment. Act 19 & 20 Vict c. 97, § S; 2 Beach,
Here the plaintiff has
Mod. Eq. Jur. § 809.
paid off the judgment, and asks the court to
give him the benefit of the creditor's lien.
Who can object to this? Who is injured by
it? Not the bank, for they have received
their debt from the plaintiff, and justice
binds them to give the plaintiff their vantage
ground. Not the principal debtor, for he is
insolvent, and has no interest In the matter.
Not the cosurety, for it is by his fault that
plaintiff had to bear. In the first instance, the
whole burden. If he had paid his half, and
equality is equity, there would have been no
occasion to ask the court to compel him to
pay; and it does not He with him to say that
plaintiff shall not occupy a vantage ground
that enables him, by process of law, to en.
force the performance of this duty. The other creditors cannot complain, for the debt has
in truth not been paid, because not paid by
the one ultimately bound, but by others, who
became his unwilling creditors in due course
of law. But if there should be any one who,
by any rule of strict law, or in equity and
good conscience, stands on higher ground, or
for any reason has a better right, he will not
be displaced, or his right disturbed; for that
is the essence of the doctrine. See Pott v. Nar
thans (1841) 1 Watts & S. 155; Eddy v. Traver (1837) 6 Paige, 521; Gross v. Davis, 87
Tenn. 226, 11 S. W. 92, and 10 Am. St R.
Sheld. Subr. (2d Ed.) § 137; Id.,
635, notes;
p. 209, § 140; 24 Am. & Eng. Enc. Law, p.
189; Thomas v. Stewart (1888) 117 Ind. 50,
18 N. B. 505; Crumlish's Adm'r v. Improvement Co., 38 W. Va. 390, 18 S. B. 456, and 23
L. R. A. 120, note 7; Dugger v. Wright
(1888) 51 Ark. 232, 11 S. W. 213.
It would answer no useful purpose to take
up the testimony and show that it justifies
the decree complained of. The fair conclusion to be drawn is that the deed of September 1, 1880, from defendant Moore to E.
F. Piggatt, conveying the tract of land of
25 acres in the bill and proceedings mentioned, waa made by Moore to hinder and delay
his creditors; and that Piggatt took it, was
holding it for him, on some sort of secret
trust the full terms of which do not appear.
But Moore continued to occupy and use the
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land as bis owb, as he bad always done,
without the payment of any rent; and after
B. P. Plggatt's death this tract of 25 acres
was, by reason thereof, treated as not be

longing to his estate, and was omitted when
partition came to be made of bis lands among
his heirs.
Therefore the decree complained
of is affirmed.
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ECONOMY SAV. BANK
(45

Ati.

Court of Appeals

v.

GORDON

90 Md.

486.)

of Maryland.

Jan.

176,

10,

et al.

1900.

Appeal from circuit court of Baltimore
city; Henry Stockbridge, Judge.
Suit by Douglas H. Gordon and others
against the Economy Savings Bank and others.
Decree for complainants.
Defendant
bank appeals.
Reversed.
Argued before McSHERRY, C. J., and

PAGE,

FOWLER,

and BRISCOE,

JJ.

BOYD, SCHMUCKER,

Daniel L. Brinton, for appellant.
Arch.
H. Taylor, E. P. Keech, Jr., and Foster &
Poster, for appellees.
SCHMUCICER, J. On July 30, 1897, Cecil
R. Atkinson executed a mortgage upon a
warehouse owned by him, on South Howard
street, in Baltimore city, to Alonzo J. Steers,
which recited that he was indebted to Steers
"in the full sum of fifteen thousand dollars,
payable February 10th, 1898," and that It
was executed to secure th€i payment of this
debt, with interest thereon.
The mortgage
was in due form, was regularly acknowledged, and had attached^to it a proper affidavit
as to the bona fides of the consideration
therein stated, and it was recorded on the
day after its date.
No note accompanied
the mortgage,
but it contained a covenant
to pay the mortgage debt and interest.
About the same time Steers, the mortgagee,
applied to the American National Bank to
lend him ?8,000, offering to assign the mortgage as security for the loan.
Schott, the
cashier of the bank, explained to him that
a national bank could not lend money upon
real-estate security, but informed him that
the appellant savings bank, of which he
(Schott) was treasurer, had some money on
hand, aild would lend him $5,000 upon the

mortgage, if the security proved to be ample, but the matter must first be referred
by the appellant to a committee, who would

investigate and report upon the security.
Steers assented to the terms suggested by
Schott, and a committee from the appellant
went upon the mortgaged premises and examined them, and reported favorably upon
the loan, provided there were no incumbrances upon the property prior to the mortgage.
The matter was then referred by the
appellant to its attorney to examine the title, Steers placing the mortgage in its hands
for that purpose. The attorney examined
the title, and reported favorably upon it,
whereupon the appellant, on August 6, 1897,
lent the $5,000 to Steers, and at the same
time took from him an assignment of tlie
mortgage as security for the loan. The $5,000 so loaned w^s given to Steers in the
check of the appellant to his order upon the
American National Bank, in which the appellant had on deposit at that time more than
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the amount of the check.
Steers indorsed
the check to the Eastern Electric Company,
which at once deposited it to its own credit
in the bank upon which it was drawn, and
the $5,000 was passed to the credit of the
electric company, and charged to the appellant upon the books of the bank. The money
was then used by the electric company, to
tlie extent of $2,000, in the payment of a
loan which had been made by one Myerdick
upon a previous unrecorded assignment of
the Atkinson mortgage, and the remaining
$3,000 was almost entirely paid to the American National Bank in satisfaction of obligations due to it by the Eastern Electric Company or by George H. Atkinson, a brother of Cecil
R. Atkinson, the mortgagor.
Steers subsequently assigned his equity in the $15,000 mortgage to one 0. S. HInchman as collateral security for a loan of $2,000. It appears from
the record that Cecil R. Atkinson, the mortgagor, and his four brothers, William J.,
George H., Harry, and Richard F., were promoters by profession, and together operated
and controlled the Eastern Electric Company
and other kindred corporations, all of which
proved
to be speculative enterprises, and
soon became insolvent and passed into the
Steers, who was put upon
hands of receivers.
the stand by the appellees, testified that the
consideration
for the $15,000 mortgage from
Atkinson to him consisted of $10,000 of Best
of
Telephone
Company
bonds and $5,000
Best Telephone Company stock, which he had
let Atkinson have prior to the execution of
the mortgage; but his testimony was so inconsistent and contradictory in its different
portions that it cannot be accepted as reliable. The whole testimony touching the
consideration for the mortgage leads to the
conclusion that there was no substantial consideration for it, but that it was executed to
provide a means of raising money to assist
the Atkinson brothers in staving off the impending insolvency of the Eastern Electric
and Best Telephone Companies, and the other enterprises which they were then attempting to keep afioat.
On December 29, 1897,
nearly five months after the loan of the $5,000 to Steers by the appellant, and the assignment to the latter of the mortgage,
Douglas H. Gordon, one of the appellees, obtained a judgment for $5,442.30 against the
mortgagor, Cecil R. Atkinson, and his brother William J. Atkinson, on a note given by
them to him on November 13, 1806, for a
loan which he then made to them upon Best
Telephone Company bonds and stock as collateral. Gordon testified that at the time he
made this loan William J. Atkinson stated
that his brother Cecil R. owned the Howard
street warehouse, and he (Gordon) suggested
that he be given a mortgage on the warehouse as security for the loan about to be
made by him.
W. J. Atkinson declined to
procure the mortgage, saying that it would
Injure his brother's credit, but stated that
Gordon would have the benefit of the proper-
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ty by having its owner, Cecil R. Atkinson,
upon the note.
Gordon testified that he relied on this statement of William J. Atltinson
in making the loan. Harry W. Boureau, the
other appellee, obtained a judgment for $503.80 against William J. Atkinson and Cecil B.
Atkinson on September 29, 1897. On December 18, 1897, after Boureau had obtained his
judgment, and after Gordon had sued the Atkinsons, but before he had gotten his judgment, the appellees
instituted the present
case, which is a creditors' suit in equity
against the appellant, Cecil R. Atkinson,
Steers, and Hinchmaa. The bill of complaint
'alleged that the mortgage from Atkinson to
Steers, and the successive assignments
of it
by him to the appellant and Hinchman, were
ail without consideration and fraudulent, and
prayed to have them declared void. The appellant answered the bill, denying its material allegations, and setting up its title to the
mortgage to the extent of the $5,000 loaned
on it, and interest, as a bona fide purchaser
for value, without notice of any infirmity in
it.
Neither Hinchman nor Steers answered,
and a decree pro conf esso was entered against
tliem.
The case against the appellant camb
regularly to a hearing, and the court below
at first filed an opinion sustaining the appellant's claim; but upon a rehearing of the
case the learned judge changed his views of
the case, and filed another opinion, of a contrary tenor, and signed the decree appealed
from, denying the appellant's claim to a lien
on the property, and directed it to be sold for
the benefit of the creditors of the mortgagor.
In his second opinion the learned judge held,
upon the authority of the Cumberland Coal &
Iron Co. Case, 42 Md. 598, that the appellant, although he found it to be a bona fide
purchaser for value of the mortgage, without
notice, was not entitled to a lien for its loan
to Steers, and interest, made upon the faith
of the mortgage, because the latter, not being
accompanied by a negotiable obligation, was
a mere chose in action, which the appellant
must be treated as having taken subject to all
equities that might have been urged against
it in the hands of Steers, the mortgagee.
Under the facts of the case, the appellant
must be regarded as a bona fide purchaser for
value of the mortgage, without notice.
It advanced its $5,000 upon the mortgage in the
ordinary course of business, after a careful
inquiry into the value of the property, and an
investigation of the title upon the public records. It was not concerned in the disposition
made by Steers of the borrowed money, not
one dollar of which went back Into its hands,
or was expended for its benefit.
It was not
put upon inquiry as to the bona fides of the
mortgage by the fact that Schott, Its treasurer, was also cashier of the American National
Bank, where Steers and the Eastern Electric
Company and one or more of the Atkinson
brothers kept their accounts, and that h6
might have seen by an examination of the
books of the bank what disposition was made

of the borrowed money.
There was in fact
nothing in the use made of the money to suggest any infirmity in the mortgage.
is,
The next question to be determined
what are the rights of the appellant, as such
bona fide purchaser, against the claims of the
As there was no attempt by Steers
appellees?
to assign the mortgage debt to one person, and
the mortgage to another, we are not called
upon to consider the relative equities of one
who claims as assignee of the debt, and another who claims as assignee of the mortgage,
as the court were in the cases of Clark v.
Levering, 1 Md. Ch. 178, and Byles v. Tome,
39 Md. 461, which were In part relied on by
the appellees.
What we have to consider is"
the attitude of the appellant, as the bona fide
purchaser of both debt and mortgage, towards
the creditors of the mortgagor, who were such
was made.
at the time the mortgage
The
mortgage was not given to secure an actuaf"
indebtedness of $15,000, as It professes on its
Its execution was eviface to have been.
dently a means adopted by the parties to it
to clothe Steers, the mortgagee, with the appearance of a good title to a large debt secured
by a valid mortgage, in order to enable him
to raise money upon it. It was not fraudulent. In the sense that its execution had been
procured by fraud, misrepresentation,
or constraint practiced on the owner of the land
who executed it, as was the case in Bank v.
Copeland, 18 Md. 305, and Cumberland
Coal
& Iron Co. V. Parish, 42 Md. 598, in each of
which the defrauded mortgagor was protected
in equity against the assignee of the fraudulent mortgage. In the present case the execution of the mortgage was the voluntary and
deliberate act of the mortgagor, from which
he had no equity to be relieved, even as against
the mortgagee.
Snyder v. Snyder, 51 Md. 77;
Cushwa V. Cushwa'B Lessee, 5 Md. 44. We
have therefore no question before us of subjecting the rights of the appellant, as assignee
of the mortgage, to any equities to which the
assignor would have been liable In favor of
the mortgagor;
for here it is plain that there
were no such equities.
The present mortgag^''
Is to be regarded as fraudulent only in the
sense that, having been made to secure a
simulated,
and not a real. Indebtedness, it
operated to hinder, delay, or defraud the creditors of the mortgagor, and was therefore obnoxious to the provisions of the statute of
13 Bliz. e. 5.
The real question in the case is'
thus narrowed down to a comparison of the
relative strength of the claims on the mortgaged property of the appellant, as assignee
of the specific Uen of the mortgage, and the
appellees, as subsisting general creditors of
the mortgagor, having reduced their debts to
judgments after the assignment of the mortgage had been made.
If the conveyance under consideration had been a fraudulent defid.
histead of a mortgage, the right of the appellant, as a bona fide purchaser,
to a lien on
the property for the $5,000 advanced, and Interest, could not seriously be questioned.
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Cone V. Cross, 72 Md. 102, 19 Atl. 381; Hull
V. William
Deerlng & Co., 80 Md. 432, 31
Atl. 416; Hinkle v. Wilson, 53 Md. 293;
Worthington v. Bullitt, 6 Md. 198. The broader and more general proposition that a bona
fide purchaser,
without notice, under a deed
from a fraudulent grantee, takes a good title,
which Is not impaired by the fact that judgments were obtained against the fraudulent
grantor prior to the conveyance by the f raudi>lent grantee, is well sustained by authority.
L^ 4 Kent, Gomm. 464; Sleeper v.
Chapman, 121
Mass. 404; Phelps v. Morrison, 24 N. J. Eq.
195; Totten v. Brady, 54 Md. 170; Swan v.
Dent, 2 Md. Gh.
(note 9, Brantly's Ed.);
Wait, Fraud. Conv. § 369.
In the case of
Bank v. Brooke, 40 Md. 257, the title of a
bona fide purchaser of a mortgage note to the
lien of the mortgage securing it was upheld
against the suit of the creditors of the mortgagor, although It was admitted that the note
and mortgage had been given in prejudice of
the rights of his creditcffs, and would have
been void as against them in the hands of the
mortgagee.
The fact that the mortgage in
that case was accompanied by a promissory
note distinguishes
it from the case at bar,
but the circumstance
of the negotiability of
the mortgage debt was not expressly mentioned or dwelt upon in the court's opinion.
See, also, Danbury v. Robinson, 14 N. J. Eq.
218, 219.
A bona fide mortgagee from a fraudulent
grantee has in a number of cases been held
to be entitled to protection, to the extent of
the debt due him, against the creditors of the
fraudulent grantor, upon the ground that a
~Biortgagee is to be treated as a purchaser, to
the extent of his interest, within the meaning of the term "purchaser" as used in statutes such as that of 13 BJiz. c. 5; and this
where the mortgage was not accompanied by
a negotiable instrument. Ledyard v. Butler,
9 Paige, 136, 137; Murphy v. Brlggs, 89 N. Y.
451; Shorten v. Drake, 38 Ohio St. 76; Moore
V. Bank, 55 N. Y. 41.
If the mortgage in the
present case had been made directly from
Cecil K. Atkinson to the appellant, no question could be made by Atkinson's creditors as
to the appellant's lien upon the mortgaged
property to the extent of the money advanced
bona fide upon the faith of the property at
the time the mortgage
was made. When,
therefore,
Atkinson clothed Steers with the
appearance of a good mortgage title of record to the property, for the purpose of enabling him to raise money upon the mortgage,
and the appellant, relying upon this appearance of good title in Steers, after a careful
examination of the public records, and a failure to find any prior Incumbrances upon the
p» property, parted with its money in good faith,
it Is entitled to the favor of a court of equity
in the consideration of the relative equities of
the parties to the controversy. This court, In
Seldner v. McCreery, 75 Md. 296, 23 Atl. 643.
said, "Where title is perfect on its face, and
J
no known circumstances exist to impeach it
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or put a purchaser on Inquiry, one who buys
bona fide and for value occupies one of the
most highly favored positions
in the law."_>
The appellant did not trust to the personal
responsibility of the mortgagor, but lent its
money upon the faith of the particular property covered by the mortgage, and required
an assignment of the mortgage at the time
of so doing.
On the contrary, the appellees
trusted to the mortgagor, or to such other collaterals as he lodged with them; and the appellee Gordon, although
he knew when he
lent his money that Cecil B. Atkinson owned
the Howard street warehouse, did not insist
upon having a lien on it for his loan, but
deliberately relied, so far as the warehouse
was concerned, upon his rights as an ordinary
creditor of its owner.
The equities of the ap^*"
pellant are at least equal to those of the appellees, and, having the' legal title to the
warehouse, it has the stronger claim thereon,
under the familiar principle that where eqtiities are equal the legal title must prevail,^^,>t»
Pom. Eq. Jur. § 417; Wait, Fraud. Conv. § 370;
Townsend v. Little, 109 V. S. 512, 3 Sup. Ct.
357, 27 L. Ed. 1012; Black v. Cord, 2 Har. &
G. 103; Bassett v. Noteworthy, 2 Lead. Cas.
Eq. (4th Am. Ed.) 1. In Dyson v. Simmons,
48 Md. 214, it was held, upon the authority
of many cases there cited', that If a party
makes, or affects to make, a mortgage which
proves to be defective by reason of some informality or omission, even on the part of the
mortgagee
himself, the conscience
of the
mortgagor is bound, and equity will recognize
and enforce the lien of the defective' mortgage, and give it precedence over the subsisting creditors of the mortgagor, and also
over judgments obtained against him after
the date of the mortgage.
General creditors
have no lien on the property of the debtor,
and a judgment is only a general lien, and is
for that reason subordinate to the prior specific equitable lien of such a defective mortgage. The case at bar does not come directly within the principle asserted in the lastcase, but it is certainly one in
mentioned
which, by reason of its peculiar facts, the
conscience of the mortgagor was especially
bound to the appellant; and we think that
the same course of reasoning might well be
applied, within proper limits, to the appellant's protection.
This court has frequently been called upon
to assert and define the rights of the creditors of a grantor,
as against a conveyance
made by him which, by reason of inadequacy
or want of consideration, or even by design,
operated to hinder, delay, or defraud them.
The court has not hesitated to sti-ike down
such conveyances at the suit of the creditor,
holding that one cannot make a voluntary conveyance of his property, as against the rights
of subsisting creditors, nor can he, as against
such creditors, sell it for a consideration that
bears no adequate relation to its real value.
When, however, in such cases, the rights of
parties,
even if they were the immediate
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grantees under the conveyance, who had in
good faith parted with value in reliance upon
the conveyance,
have had to be measured
against those of the creditors, it has uniformly been held that, in order to do full justice
to all the parties In such cases, a court of
equity, in setting aside the deed, will allow it
to stand as security for the consideration actually paid, and apply the balance to the payment of the vendor's debts.
These propositions were distinctly upheld in the cases already cited of Cone v. Cross, Hull v. William
Deering & Co., Hinkle v. Wilson, and Worthington V. Bullitt. We regard the principle of
the last-mentioned cases, in none of which
was the position of the party claiming under
the conveyance strengthened by any element
of negotiability in the subject-matter
of the
thing assigned to him, as properly applicable
to the one at bar.
The mortgaged property
should be sold, and the proceeds of sale, after
deducting proper expenses, applied first to the
payment of the $5,000 lent by the appellant to
Steers, with interest thereon, and then to the
payment of the creditors of Cecil R. Atkinson,
the mortgagor, who have come or may comp
into the case, according to their legal priorities.
We do not mean by this decision to disturb
the authority of the Cumberland Coal & Iron
Co. Case, upon which the learned judge below mainly relied in changing his opinion, nor

that of the Copeland Case. In each of those
cases the issue on trial was between the owner of property, who had been fraudulently induced to execute a mortgage upon It, and an
assignee of the fraudulent mortgage, and they
were both cases of flagrant fraud In fact.
The rights of the creditors of the grantor
were not in issue in either case. In the
Cumberland Coal & Iron Co. Case the court
asserted the proposition that the transfer of
a mortgage is so far within the rule which
applies to choses in action, that when the assignment is made without the concurrence of
the mortgagor, as in that case, the assignee
talses subject to the same equities and defenses to which the assignor was liable. We
do not, however,
understand the court, by
what was said in that opinion, to intimate
that, when the equities in behalf of the creditors of the mortgagor in such a case came
to be asserted, their claims would be enforced, without regard to the proposition, so
frequently upheld by this court in setting
aside fraudulent conveyances
at the suit of
the creditors of the grantor, that, in order to
do justice to all parties in such cases, the conveyances will be allowed to stand as security
actually paid on the
for the consideration
faith of it by the party holding the legal title
reverse<J,
under it.
Decree
and cause remanded for further proceedings in accordance
with this opinion.
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Elmsley

The VICE-CHANCE5LLOR took time to
consider, and on the 12th January delivered
the following judgment:
The question to . be decided in this case is
whether the equitable interest of the plalntifCs in respect of the vendor's lien for unpaid
purchase
money Is to be preferred
to the
equitable Interest of the defendant Ede as
equitable mortgagee.
^ What is the rule of a court of equity for
determining the preference as between persons having adverse equitable interests? The
rule is sometimes expressed in this form,
"As between persons having only equitable
interests,
qui prior est .tempore potior est
jure." This is an incorrect statement of the
>^
rule, for that proposition is far from being
universally true. In fact not only is it not
universally true as between persons having

/

only equitable interests, but it is not universally true even where their equitable interests are of precisely the same nature, and
in that respect precisely equal, as in the comfor
mon case of two successive assignments
valuable consideration
of a reversionary interest in stock standing in the names of
trustees, where the second assignee has given
notice and the first has omitted it.
Another form of stating the rule is this,
"As between persons having only equitable
interests, if their equities are equal, qui prior
This form of
est tempore potior est jure."
stating the rule is not so obviously incorrect
as the former; and yet even this enunciation
of the rule (when accurately considered)
seems to me to involve a contradiction, for,
when we talk of two persons having equal
or unequal equities, in what sense do we use
For example, when we
the term "equity?"
say that A. has a better equity than B.,
what is meant by that? It means only that,
according to those principles of right and
justice which a court of equity recognizes
and acts upon, it will prefer A. to B., and
will interfere to enforce the rights of A. as
against B., and therefore it is impossible,
(strictly speaking) that two persons should
have equal equities, except in a case in
which a court of equity would altogether refuse to lend its assistance to either party as
If the Court will interagainst the other.
fere to enforce the right of one against the
other on any ground whatever, —say on the
ground of priority of time,—how can it be
said that the equities of the two are equal?
i. e., in other words, how can it be said that
the one has no better right to call for the inof a court of equity than the
terference
other? To lay down the rule therefore with
perfect accuracy, I think it should be stated

in some such form as this, "As between per- (
sons having only equitable interests, if their /
equities are in all other respects equal, prlor-j
ity of time gives the better equity, or qui)
i—-r
prior est tempore potior est jure."
I have made these observations, not of
course for the purpose of a mere verbal criticism on the enunciation of a rule, but in order to ascertain and illustrate the real meaning of the rule itself, and
think the meaning is this, that, in a contest between persons having only equitable interests, priority
of time is the ground of preference last resorted to, i. e., that a court of equity will
not prefer the one to the other, on the mere
ground of priority of time, until it finds upon
an examination of their relative merits that
there is no other sufficient ground of preference between them, or, in other words, that
their equities are in all other respects equal,
and that, If the one has on other grounds a
better equity than the other, priority of time
Is Immaterial.
In examining into the relative merits (or
equities)
of two parties having adverse
equitable Interests, the points to which the
court must direct its attention are obviously
these, the nature and condition of their respective equitable
interests, the circumstances and manner of their acquisition, and the
whole conduct of each party with respect
thereto.
And in examining Into these points
It must apply the test, not of any technical
rule or any rule of partial application, but the
same broad principles of right and justice
which a court of equity applies universally in
deciding upon contested rights.
Now in the present case each of the parties in controversy has nothing but an equita\
ble Interest; the plaintiffs' interest being a
vendor's lien for unpaid purchase money, and
the defendant Ede having an equitable mortLooking at these two species of
gage.
equitable interests abstractedly, and without
reference to priority of time, or possession of
the title deeds, or any other special circumstances, is there anything in their respective
natures or qualities which would lead to the
conclusion
that In natural justice the one Is
better, or more worthy, or more entitled to
protection than the other?
Each of the two equitable interests arises
out of the forbearance by the party of money
due to him. There is, however, this difference between them, that the vendor's lien for
unpaid purchase money is a right created by
a rule of equity, without any special contract. The right of the equitable mortgagee
is created by the special contract of the parties.
I cannot say that in my opinion
this
'
constitutes any sufficient ground of preference, though, if it makes any difference
at
all, I should say it is rather in favor of the
equitable mortgagee. Inasmuch as there is no
constat of the right of the vendor to his lien
for unpaid purchase money imtil It has been
declared by a decree of a court of equity,
whereas there is a clear constat of the equl-
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table mortgagee's title immediately on the
do not see in
contract being made; but
this any sufficient ground for holding that
the equitable mortgagee has the better equity. So far, then, as relates to the nature
and quality of the two equitable interests abstractedly considered, they seem to me to
stand on an equal footing; and this I conceive to have been the ground of Lord Eldon's decision in Mackreth v. Symmons,
15
Ves. 329, where, in a contest between the
vendor's lien for unpaid purchase money and
the right of a person who had subsequently
obtained
from the purchasers
a mere contract for a mortgage, and nothing more, he
decided in favour of the former, as being
prior in point of time.
If, then, the vendor's lien for unpaid purchase money, and the right of an equitable
mortgagee by mere contract for a mortgage,
are equitable interests of equal worth in respect of their abstract nature and quality,
is there anything in the special circumstances of the present case to give to the one
a better equity than the other?
One special circumstance that occurs Is
this, that the equitable
mortgagee
has the
possession of the title deeds.
The question
therefore arises, between two persons having
equitable interests of equal worth, does the
possession of the title deeds by one of them
give him the better equity? In Foster v.
Blackstone, 1 Myl. & K. 307, Sir John Leach,
M. R., says, "A declaration of trust of an
outstanding term, accompanied by a delivery
of the deeds creating and continuing the
term, gives a better equity than a mere
declaration of trust to a prior incumbrancer."
That is a case in which the two parties have
equitable interests
in the term of precisely
the same nature, viz., a declaration of trust
of the term without an actual assignment;
and there the delivery of the deeds to the
subsequent Incumbrancer gives him the better equity.
To the same effect is the decision in Stanhope v. Lord Vemey, according
to Lord St. Leonards' view of it, as reported
in Butl. Co. Lltt. p. 290, 1 Mylne & K. note 1,
§ 15 (which seems a more satisfactory report than that in 2 Eden, 81). Lord St
Leonards, 3 Sugd. Vend. 218, states it thus,
"In Stanhope v. Earl Vemey, Lord Northington held that a declaration of trust of a
term in favour of a person was tantamount
to an actual assignment,
unless a subsequent incumbrancer, bona fide and without
notice, procured an assignment,
and that
the
custody
of the deeds respecting
the
term, with the declaration of the trust of it
in favour of a second incumbrancer, was
equivalent to an actual assignment of it, and
therefore gave him an advantage over the
first incumbrancer, which equity could not
take from him." The same doctrine appears
to be recognized
by Lord Eldon in Maundrell V. Maundrell, 10 Ves. 271, where he
says, "It is clear, with regard to mortgagees
and Incumbrancers, that if they do not get
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in the satisfied term in some sense, either
taking an assignment, making the trustee a
party to the instrument, or taking possession
of the deed creating the term, that term cannot be used to protect them against any person having mesne charges or incumbrances,"
implying that taking possession of the deed
creating the term would confer on a subsequent incumbrancer such right of protection
by means of the term. We have here, then,
ample authority for the proposition, or rule
of equity, that as between
two persons
whose equitable interests are of precisely the
same nature and quality, and in that respect
precisely equal, the possession of the deeds
gives the better equity; and, applying this
rule to the present case, it appears to me
that, the equitable interests of the two parties being in their nature and quality of
equal worth, the defendant having possession of the deeds has the better equity, and
that there Is, therefore, in this case, no room
for the application of the maxim, "Qui prior
est tempore potior est jure," which is only
applicable where the equities of the two parties are in all other respects equal. I feel
all the more confidence In arriving at this
conclusion inasmuch as it Is In accordance
with the opinion expressed
by Lord St
Leonards in his work on vendors and purchasers;
and I have no doubt that in Mackreth V. Symmons, if the equitable mortgagee
had, in addition to his contract for a mortgage, obtained the title deeds from his mortgagor. Lord Eldon would have decided in his
favour.
I must however, guard against the supposition that I mean to express an opinion
that the possession of title deeds will in all
cases and under all circumstances give the
better equity. The deeds may be In the
possession of a party in such a manner and
under such circumstances as that such possession will confer no advantage whatever.
For example, in Allen v. Knight 5 Hare, 272
(affirmed by the Lord Chancellor and reported on appeal in 11 Jur. 527), the deeds had
been delivered to the first equitable mortgagee, and by some unexplained means they
had got back into the possession of the mortgagor who delivered them to a subsequent
equitable mortgagee.
It was insisted by the
latter that it must be presumed that it was
by the fault or neglect of the first mortgagee
that the deeds had got out of his possession,
or that at all events the court should direct
an inquiry as to the circumstances. But the
court held that the onus lay on the second
mortgagee of proving such alleged fault or
neglect of the first mortgagee;
and, as he
had failed to prove it the court could not
presume it nor du-ect an inquiry on the subject, and decreed in favour of the first mortgagee.
think It may be clearly Inferred
from this case that if the first mortgagee had
never had the deeds delivered to him, or if
it had been proved that the deeds had got
back to the mortgagor through his fault or
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Qeglect, the decision would have been in favour of the second mortgagee who had the
deeds.
So the deeds may have come into the
hands of a subsequent equitable mortgagee
by means of an act committed by another
person which constituted a breach of an express trust as against the person having the
prior equitable interest
In such a case it
would be contrary to the principles of a court
of equity to allow the subsequent mortgagee
to avail himself of the injury which had been
thus done to the party having the prior equitable estate or interest.
Indeed it appears to me that in all cases of
contest between persons having equitable interests the conduct of the parties and all the
circumstances must be talien into consideration, in order to determine which has the better equity; and, if we take that course in
the present case, everything seems in favour
of the defendant, the equitable mortgagee.
The vendors,
when they sold the estate,
chose to leave part of the purchase money
unpaid, and yet executed and delivered to
by which they
the purchaser a conveyance,
declared in the most solemn and deliberate
manner, both in the body and by a receipt
indorsed, that the whole purchase money had
They might still have rebeen duly paid.
quired that the title deeds should remain in
their custody, with a memorandum by way of
equitable mortgage as a security for the unpaid purchase money, and. If they had done
so, they would have been secure against any

subsequent equitable incumbrance; but that
they did not choose to do, and the deeds were
delivered to the purchaser. Thus they voluntarily armed the purchaser with the mesins
of dealing with the estate as the absolute legal and equitable owner, free from every
shadow of incumbrance or adverse equity.
In truth it cannot be said that the purchaser in mortgaging the estate by the deposit
of the deeds has done the vendors any wrong,
for he has only done that which the vendors
authorized' and enabled him to do. The defendant, who afterwards took a mortgage,
was in effect invited and encouraged by the
vendors to rely on the purchaser's title.
They had, in effect, by their acts, assured the
mortgagee that, as far as they (the vendors)
were concerned, the mortgagor had an absolute indefeasible title both at law and in
equity.
The mortgagee was guilty of no negligence.
He was perfectly justified in trusting to the
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security of the equitable mortgage by deposit
of the deeds, without the slightest obligation
to go and inquire of the vendors whether
they had received all their purchase money,
when they had already given their solemn
assurance in writing that they had received
every shilling of it and had conveyed the
estate and delivered over the deeds; and I do
not think that the fact of the conveyance
bearing date only the day before the mortgage imposed on him anj' such obligation.
The defendant omitted nothing that was necessary to constitute a complete and effectual
equitable mortgage; and although the mortgage was taken, not for money actually advanced at the time, but for an antecedent
debt, the forbearance of that debt constitutes
a full and sufficient valuable consideration.
Upon a comparison then of the conduct of
the two parties, and a consideration of all
the circumstances of the case, and especially
the fact of the possession of the deeds, which
the mortgagee acquired with perfect bona
fides, and without any wrong done to the
vendors, I am of opinion that the equity of
the mortgagee is far better than that of the
vendor, and ought to prevail.
I may, in conclusion, venture to make the
suggestion that the point now under consideration is often put by text-writers in a form
calculated to mislead, when it is propounded
in reas a question whether the vendor,
spect of his lien for unpaid purchase money,
or an equitable mortgagee, ought to be preferred, or when an opinion is expressed that
ttie one or the other has the better equity.
If I am right in my view of the matter, neither the one nor the other has necessarily
and under all circumstances the better equity. Their equitable Interests, abstractedly
considered,
are of equal value in respect of
their nature and quality; but whether their
equities are in other respects equal, or whether the one or the other has acquired the better equity, must depend upon all the circumstances of each particular case, and especially the conduct of the respective parties. And
among the circumstances which may give
to the one the better equity the possession
of the title deeds is a very material one.
But if, after a close examination of all these
matters, there appears nothing to give to the
one a better equity than the other, then, and
then only, resort must be had to the maxim,
"Qui prior est tempore potior est jure," and
priority of time then gives the better equity.
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COMSTOCK

V.

JOHNSON.

(46 N. Y. 615.)
Court of Appeals of New York.

1871.

Appeal from judgment of the general term
of the supreme court in the Sixth judicial
district, alHrming judgment in favor of plaintiff entered upon the decision of the court
special term.
action was brought to restrain the
defendants from diverting or vrithholding the
waters of their mill dam and flume on the
Oaks creek, In the town of Otsego, from
flowing to the carding machine and fulling
mill of the plaintiff, situated on said creek below said mill dam.
Prior to the 24th of January, 1824, William
Johnson and James Johnson were the owners of lands on both sides of said creek, upon
which were a dam, grist mill, a saw mill,
and a carding machine and clothing works,
all run by water power from the same dam,
On the
and all owned by said Johnsons.
24th of January, 1824, the Johnsons conveyed
to one Plumb the carding machine and clothing works, and the land whereon they stood,
the terms of the deed in respect to the subject of the conveyance being as follows:
"Those certain pieces or parcels of land,
with the messuages and tenements thereon,
situate, lying, and being in the town of Otseand being the same on which
go, aforesaid,
the carding machine, and clothing works and
shops, now occupied, etc., now stand, with
the privilege of drawing from some convenient place from the mill dam, situate onOaks creek, immediately above said carding
and clothing works, a suflScient
machine
quantity of water for the use of said works:
provided, nevertheless, that said works do not
draw more than a fair proportion of the water from the grist mill, which is situated on
the same dam; that is, in time of scarcity of
water the said works shajl be permitted to
card and full the same length of time that the
grist mill grinds; and provided that no more
machinery shall be put in operation for carding than a breaker, a roller, a picker, all to be
and
single, together with the hereditaments
j^ppurtenandes thereunto belonging or appertaining; the grist mill to have all the water
on Sundays, except what will be necessary to

^at

This

scour cloth."
Plumb entered into possession of said carding machine and clothing works at the date
of the deed to him, and used the open
ground in front of the same as a means of
access thereto, and for piling wood for the
works, and continued to occupy and enjoy
the same until April 1, 1842, when he conveyed the same premises and rights to the
plaintiff, by a deed describing the subject
of conveyance in the same manner as in the
said deed to him, from the date of which
deed to the time of the trial the plaintiff has
been in possession of the premises so occuand enjoypied by said Plumb, occupying
For about
ing them in the same manner.

nine years past, the plaintiff has discontinued
his fulling works, but still runs his carding
machines with the water drawn from said
dam.
the same length of time, and
of the clothing
the discontinuance
works, the plaintiff has every spring drawn
water for a few days from the dam for the
purpose of operating a buzz or circular saw
for sawing his own (and last spring his son's)
fire wood, and has been accustomed to run
said saw and saw wood in front of the clothing works and carding machine shop, about
thirteen and one-fourth fe(?t from the same,
upon the open grounds In front of the same,
being land not conveyed to said Plumb or to
the plaintiff, but which belongs to the defendants,
and constituting a part of their
grist-mill yard, where teams of customers
drive up to the grist mill and the clothing and
carding machine works, and have been so used
since the giving of said deeds. The saw was
placed at a point thirteen and one-fourth feet
from the center of the highway leading across
the creek, and horses going to the plaintiff's
grist mill and along the said highway were
sometimes frightened by plaintiff's saw.
Less water was used by plaintiff in operating his saw than was necessarily used for
operating his mill before it ran down.
On the 13th of April, 1867, the plaintiff was
running his saw as aforesaid, when the defendants shut off the water from the plaintiff, so that he could not run so much, claiming that he (the plaintiff) had no right to the
They also shut the
water for that purpose.
water off from the carding machine by firmly nailing a plank over the mouth of the trunk
conveying
the water from the big flume to
the carding machine, declaring to the plaintiff at the same time that he had forfeited his
right to the water.

For about

since

CHURCH, C. J. The principal question
in this case, involving the construction of the
grant of water, was correctly decided in the
court below. It is well settled in tjiis State
that the terras used in this grant are to be
taken as a measure of the quantity of water
granted, and not a limitation of the use to
the particular machinery specified.
( Wakely
V. Davidson, 26 N. Y., 387; Cromwell v.
Selden, 3 id., 253.)
It was found by the court
that, at the time the defendant shut the water
off, he asserted that the plain tiS had forfeited
his right to the water, and claimed a right to
shut it off. In this he was mistaken. In depriving the plaintiff of the use of the water
under an assertion of forfeiture, he rendered
himself amenable to the process of the court
for the protection of the plaintiff's rights.
The judgment enjoining the defendants from
depriving the plaintiff of the quantity of water to whicl) lie was entitled under his deed,
cannot be disturbed.
The only serious question in the case relates to the use of the buzz
saw in front of the mill. The plaintiff did
not, by his deed, acquire the title to the land
in front of the mill, because the description
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is limited to the land upon which the mill
stands i but he did acquire an easement in
such land for the purpose of ingress and
egress, and also for the purpose of piling and
sawing wood for the use of the mill, as it had
been used and enjoyed for forty years. Everything necessary for the full and free enjoyment of the mill passed as an incident, appurtenant to the land conveyed. (2 Kent's
Com., 467; Blaine's Lessee v. Chambers, 1
Serg. & Rawle, 174.) But this would not authorize the plaintiff to erect and use machinery upon this land not necessary to the
use of the mill, as it had been used, and would
not authorize the use of the buzz saw upon
that land.
The objection is not that the
plaintiff propelled the buzz saw with the water from the dam, as he had the right to use
the water for any machinery and in any place
which he was entitled to occupy; but he could
not occupy the space in front of the mill for
that purpose. At the time the water was
shut off by the defendants, it was being used
only to propel this saw ; and it is claimed that
the defendants were justified in shutting off
the water from that machinery; and for that
reason the judgmest should be reversed, or,
at least, that it should be modified so as to
restrain the plaintiff from using his buzz saw
on the defendants' premises. As we have
seen, the judgment against the- defendants la
fully warranted by the findings; and thequestion is, whether any modification should bo
made against the plaintiff.
It is a rule of
equity that he who asks equity must do equity.
The plaintiff was in fault in using the
buzz saw on the defendants' premises. It is
said that this was an independent transaction, for which the defendants might have
an action ; and this was the view of the court
below. The rule referred to will be applied
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when the adverse equity grows out of the
very controversy before the court, or of such
circumstances as the record shows to be a part
of its history, or is so connected with the
cause in litigation as to be presented in the
pleadings and proofs, with full opportunity
afforded to the party thus recriminated to explain or refute the charges. {Tripp v. Cook,
26 Wend., 143; McDonald v. Neilson, 2 Oow.,
190; Caslei- v. Shipman, 35 N. Y.. 533.)
All the facts connected with the right; of
the plaintiff to use the buzz saw were not
only spread out upon the record, but were in
fact litigated upon the trial, and, as to his
strict legal rights, are undisputed; aud we
cannot say that, but for his use of the saw on
the defendants' premises, the water would
not have been shut off. Whether this was
so or not, the controversy in relation to his
right to use the saw was involved in the litigation, and was intimately connected with
the wrongful act of the defendants ; and, being so, it is proper to apply the equitable
rule. It is not indispensable to the application of this rule that the fault of the plaintiff
should be of such a character as to authorize
an independent action for an injunction
against him. The plaintiff, in strictness,
was in the wrong in placing his buzz saw in
The defendants were in
front of the mill.
the wrong in shutting off the water, and esI peciallyin asserting a forfeiture; and, as both
! parties are in court to insist upon their strict
legal rights, we thinksubstantial justice will
be done by modifying the judgment so as to
enjoin the plaintiff from using the buzz saw
on the land in front of his mill, and, as modified, judgment affirmed, without costs to
either party against the other in this court.
All concur.
Judgment accordingly.
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Appeal Irotn the circuit court of the Unitea
States for the nortliern district of Ohio.
Henry Craw foi d, lor appellant.
Francis
Wing, C. C. Baldwin, S. iSbellabarger, and
J. M. Wilson, for appellees.

Bkewer, J. On February 20, 1883, two
of the appellees, the Lake Superior Iron

Company and the JacksojQ Iron Company,
together with the Negaunee Concentrating
Company, filed their bill against the appellant, -iii the circuit court of the United
States for the northern district of Ohio.
Tlie appellant was a corporation, created
under the laws of the state of Ohio, and
each of the complainants was a creditor;
two holding claims evidenced by notes
not then due, and the other, the Negaunee
Concentrating Company, holding a judgment. The prayer of the bill was for the
appointment of a receiver to take charge
of the property and assets of the defendant,
and for such other and further relief as
■was proper.
On the same day the defendant entered its appearance, and accepted
service of notice of a motion for the appointment of a receiver; and Fayette
I3rown was thereupon immediately appointed receiver. On the next day subpoena was served on the defendant.
On
March i!8th a supplemental bill was filed
making other parties defendants, and on
June 14th an order pro confesso was en.tered against all of the defendants in the
original and supplemental bills. On April
23d an order was entered directing all creditors to file their claims by petition, and
on October 20th nearly every creditor had
appeared and filed his petition. On July
17th an order was entered appointing a
special master to report on the claims of
creditors, and marshal the liens thereof.
Up to the 23d of November the appellant
made no opposition to the proceeding, and
apparently assented to the action which
was being taken by the creditors, looking
to the appropriation of its property to the
payment of their claims.
On that day a
change took place in its attitude towards
this suit. It went into the state courts,
and confessed judgment in behalf of several of its creditors ; and on the 24tb deposited in the registry of the circuit court money enough to pay off the judgment in favor
of the concentrating company, and filed
two pleas,— one setting forth the fact of
payment, and the other that the original
and supplemental bills disclosed that the
complainants had a plain, adequate, and
complete remedy at law, and that therefore the court, sitting as a court of equity,
had no jurisdiction; and praying a dismissal of the bills. Subsequently, on December 18th, it filed a motion to discharge
the receiver. This motion was overruled,
the pleas seem to have been ignored, the
master reported upon the claims presented, and on February 23, 1886, the court en-

tered a decree which, finding the indebtedness to be as stated by the master, also
what property was In possession of the receiver, decreed that upon default in the
-payment of those debts the property be
From this
sold in satisfaction thereof.
decree the defendant has brought this appeal, and its principal contention Is that
the circuit court had no jurisdiction whatever over the subject-matter of the suit,
because it appeared upon the face of the
bills, original and supplemental, that the
complainants had a plain, adequate, d.nd.
complete remedy at law.
As heretofore stated, the bill showed
that two of the complainants held claims
not yet due, and thethirdonlya judgment,
with no execution. The supplemental bill
alleged that execution had, since the filing
of the original bill, been issued on that
judgment, and returned nulla bona. The
original bill, besides disclosing the nature
of complainants' claims, set forth that
they were proceeding not alone in their
own behalf, but in that of all other creditors, whose number was so great as to
make it impossibleto join them as parties.
It then averred the insolvency of the defendant; that it was engaged in large and
various business, manufacturing, and mining ; that its plant and good- will was of
great extent and value; and that it employed operatives
to the number of at
least 4,000; and then alleged as follows:
"And your orators further say that vexatious litigation has been commenced
against the said defendant, and many
more such are threatened, and that such
litigations are accompanied by attachments and seizures of property, and such
threatened litigations will also be accompanied by attachments
and seizures, and
that such attachments and seizures will
give to those creditors who are pursuing
them undue and unfair advantage and
priority over your complainants, whose
claims are not yet due, and make them irreparable injury and damage; that if such
litigations be further instituted and its
property seized in attachment, as it already has been, there is great dangler that
the valuable property of the defendant will
be irreparably injured, and to a great extent destroyed; and your orators say that
such seizures and interference with the
business and the property of the defendant
would wholly destroy the value of the
good-will of the company as an asset, and
wholly break up its long-established business, and thereby cause detriment and irreparable injury to your orators and all
other creditors.
And your orators further
say that, unless this court shall interfere
and protect and preserve the property and
assets of said defendant by putting it into
the hands of a receiver, the said property
will be in great danger of destruction and
dissipation by the large number of operatives who would necessarily be discharged
and left without work or means of obtaining it ; and such operatives, by reason of
the great distrust they already have, and
on account of a fear that they will not in
tutiare receive remuneration, will abandon
their employment, and thereby cause a
stoppage of the extensive business of said

•
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defendant, to the extent that the creditors
of said defendant would not be able to
realize one-half of the amount upon the
several claims that they would if the said
business of the defendant were continued,"
The appellees, while admitting the general rule to be that creditors must show
that they have exhausted legal remedies
before coming into a court of equity, insist
that the bill disclosed a case in equity on
two grounds : First, that upon the insolvency of a corporation its properties become
a trust fund forthe benefit of its creditors,
which can be seized and disposed of by a
receiver, and in equitable proceedings ; and,
second, that the vast interests and properties of this corporation, with their threatened disintegration through several attachment suits, justified the interference of
a court of equity to preserve, for the benefit of creditors, that large value which resulted from the unity of the properties.
In
support of these propositions counsel cite,
as especially applicable.Terry v. Anderson,
95 U. S. 628 ; Union Trust Co. v. Illinois M.
Ky. Co., 117 U. S. 434, 6 Sup. Ct. Rep. 809;
Sage V. Railroad Co., 125 U. S. 361, 8 Sup.
Ct. Rep. 887; Mellen v. Iron -Works, 131 U.
S. 352, 9 Sup. Ct. Rep. 781; Barbour v Bank,
45 Ohio St. 133, 12 N. E. Rep. 5; Rouse v.
Bank, 46 Ohio St. 493, 22 N. E. Rep. 293.
But were it conceded that the bill was
defective; that a demurrer must have been
sustained; and that the appellant, if it had
so choseTi to act in the first instance, could
have defended its possession, and defeated
the action, — still the decree of the circuit
court must be sustained. Whatever rig h t s
of o bjection a.nd defense theap peiia.nt, harl.
It losTtiy 'inactionandacgni^ipceTice.
ObViouslycnt! piucesaings naff were with its
Immediately on filing the bill it
consent.
entered its appearance ; and the same day
objectL receiver was appointed, without
tion on its part. It suffered the bills to be
taken pro confesso. It permitted the receiver to go on in the possession of these
properties for nine months, transacting
large business, entering into many contracts, and assuming large obligations,
without any intimation of a lack of authority, or any objection to the proceedings.
After a lapse of nine months, suddenly its
policy changed; it contested where theretofore it had acquiesced. And this, not because of any restored solvency or purpose
to resume business, but with the evident
Intent to prevent the equality among creditors which the existing equitable proceedings would secure, and to give preference
to certain creditors ; for clearly it was the
thought of the president of the corporation, himself the owner of a large majority
had
of its stock, whose management
wrought its financial ruin, that after the
setting aside of the equitable proceedings
the lien of the confessed judgments would
attach, and thus those favored creditors
would be preferred.
So the case stands in this attitude : The
corporation was insolvent. Its extensive
and scattered properties had been brought
into single ownership, and so operated together that large benefit resulted in preserving the unity of ownership and operation. Disintegration was threatened
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through separate attacks, by different
The
creditors, on scattered properties.
preservation of this unity, with its consequent value, and the appropriation of the
properties forthe benefit of all the creditors
equally, were matters deserving large conCertain
sideration in any proper suit.
creditors, acting for all, initiated proceedings looking towards this end. In such
proceedings the corporation acquiesced.
Substantially all of the creditors came inAfter months had
to the proceedings.
passed, much business had been transacted and large responsibilities

_j

assumed, the

corporation, for the benefit of a few creditors and to destroy the equality between
all, comes in with the technical objection
that the creditors initiating the proceed-

ings should have taken one step more a^r'
law before coming into equity. But the
maxim, "He who seeks equity must do
"^
equity, " is as appropriate to the conduct
of the defendant as to that of the complainant; and it would be strange if a
debtor, to destroy equality and accomplish
partiality, could ignore its long acquiescence, and- plead an unsubstantial technicality to overthrow protracted, extensive,
and costly proceedings carried on in reliance upon its consent. Surely no such imperfection attends the administration of a
court of equity. Good faith and early assertion of rights are as essential on the
part of the defendant as of the complainant. This matter has recently been before
this court in Reynes v. Dumont, 130 U S.
354, 395, 9 Sup. Ct. Rep. 486, and was carefully considered, and the rule, with its limitations, thus stated: '"The rule as stated
inl Daniell's Chancery Practice, (4th Amer.
Ed.) 555, is that if the objection of want of

jurisdiction inequityisnottaken

in proper

time, namely, before the defendant enters
into his defense at large, the court, having
the general jurisdiction, will exercise it;
and, in a note on page 550, many cases
^
are cited to establish that, ' if a defendant
in a suit in equity answers and submits to
"^
the jurisdiction of the court, it is too late
for him to object that the plaintiff has a
plain arid adequate remedy at law. This
objection should be taken at the earliest
opportunity.
The above rule must be
taken with the qualification thatitis competent for the court to grant the relief
sought, and that it has jurisdiction of the
• * * It was held in
subject-matter.'
Lewis V. Cocks, 23 Wall. 466, that if the
court, upon looking at the proofs, found
none at all of the matters which would
make a proper case for equity, it would be
the duty of the court to recognize the fact,
and give it effect, though not raised by the
pleadings nor suggested by counsel. To
the same effectis Oelrichs v. Spain, 15 Wall.
211.
The doctrine of these and similar
cases is that the court, tor its own protection, may prevent matters purely cognizable at law from being drawn into chancery
at the pleasure of the parties interested ;
but it by no means follows, where the subject-matter belongs to the class over which
a court of equity has jurisdiction, and the
objection that the complainant has an adequate remedy at law is not made until
the bearing in the appellate tribunal, that
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the latter can exercise no discretion in the
disposition of such objection. Under the
circnmstanceB of this case, it comes altogether too late, even though, if taken in
limine, it might have been worthy of attention. " See, also, Kilbourn v. Sunder-

land, 130 U. S. 505, 9Sup. Ct. Rep. 594 ; Union
Trust Co. V. Illinois M. Ry. Co., 117 U. S.
434-468, 6 Sup. Ct. Rep. 809.
Further comment is unnecessary.
The ruling of the circuit court was correct, and its decree is
therefore aflflrmed.

187.)

paper.

a

Bleakley paid the $820 to Elinnear, and
now claims a decree for this sum, before
specific performance shall be decreed to Lamberton,
who purchased Irvin's title at the
sheriff's sale. Kinnear does not resist specific performance, but stands ready to convey to Lamberton, whenever the covinous
assignment to Bleakley is put out of his
way. It is Bleakley who resists the decree
until he is refunded the $820, paid upon the
footing of the fraudulent agreement with Irvin, to defeat Lamberton's judgment. Bleakley is made a party to the bUl only for the
purpose of putting aside the covinous assignment to enable Kinnear to convey to
Lamberton. The question then Is whether
a chancellor would require Lamberton to recondition to
fund the $820 to Bleakley, as
setting aside the assignmeiit and entitling
Lamberton to specific performance of Kinnear.

a

But clearly Bleakley cannot demand repayment of Lamberton either at law or equity.
And first he is not entitled to subrogation to
matKinnear's rights. Subrogation is not

If

a

it

The facts of this case ara
few. Robert IJamberton was the owner of a
judgment for $31,000, entered against Samuel P. Irvltt on the 8th day of June, 1865.
Irvin had purchased of P. D. Kinnear, Esq.,
lot No. 449 in Franklin at $2600, of which
unpaid, and would fall
?820 only remained
due on the 6th of August, 1865, with a provision for forfeiture of the contract in case
of non-payment for thirty days after
fell
due. On the 19th of July, 1865, Irvin assigned his contract to James Bleakley,
binding him to pay the $820 to save the forfeiture, and with the admitted understanding that Irvin should refund the $820 to
Bleakley, settle his Indebtedness to the bank,
of which Bleakley was cashier, and that
then Bleakley should reconvey to Irvin's
wife. But the assignment was antedated to
the 1st of May, 1865, thurf overreaching Lamberton's judgment. The master finds that
this was done to defraud the plaintiff. The
finding is ably vindicated In the opinion of
Judge Trunkey. The absolute character of
security, the agreethe paper, though but
ment to reconvey to Irvin's wife instead of
himself, and the attempt of Bleakley to use
the paper to defeat the sherifC's sale of the
property by Lamberton on his judgment,
evince the true motive for antedating the

a
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(66 Pa.

Supreme Court of Pennsylvania.

ter of contract but of pure equity and benevKyner v. Kyner,
olence.
Watts, 221; Wallace's Appeal,
Pa. St. 103. On what pretence, in foro conscientiEB, can a party attempting to carry out a scheme of fraud
against another, by a payment, claim compensation of the party he has attempted to
defraud? Conscience and benevolence revolt
at such an Iniquily. Again Bleakley did not
recognise
Kinnear's title by the payment.
He did not profess to bargain for it, and
Kinnear did not profess to sell it to him.
His act was simply a payment and no more,
made by him because of Irvin's duty to pay,
by Kinnear because of his
and accepted
right to receive from Irvin. Besides the payment was accepted by Kinnear in ignorance
of the attempted fraud. There can be no
legal intendment therefore of
bargain on
Kinnear's part to vest his right to receive
the money In Bleakley. As to Lamberton
the payment by Bleakley was not only fraudulent and intended to displace his judgment,
but it was also voluntary. It was not paid
at Lamberton's request nor for his use and
benefit; but on the contrary was intended
to defeat his right, as
creditor by overlapping his judgment, by means of the covBleakley is therefore neiinous transfer.
ther a purchaser, nor a creditor of Lamberton, nor an object of benevolence,
but is
forced upon the record to compel him to put
out of the way the fraudulent barrier to
Kinnear's specific performance to Lamberton. He cannot, thus standing before a chancellor, ask him to make repayment to him
a condition to a decree to remove the fraudulent obstruction he threw in the way. The
payment is one of the very steps he took to
consummate
the fraud upon Lamberton. If
he have a legal right of recovery he must
resort to his action at law, and
he can
have none,
is a test of his want of equity.
And in addition to all this,
Is a rule that
a chancellor will not assist a party to obtain
any benefit arising from a fraud. He must
come into a court of equity with clean hands,
It would be a singular exercise of equity,
which would assist a party, who had paid
money to enable him to perpetrate a fraud,
to recover his money, just when the chancellor was engaged In thrusting out of the
way of his doing equity to the injured party,
the very instrument of the fraud. Who does
iniquity shall not have equity. Hershey v.
Weiting, 50 Pa. St 244, 245.
We are therefore of opinion the court committed no error in refusing compensation^
and the decree of the court below is confirmed.
6
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KAHN

V.

WALTON

(20 N. B. 203, 46 Ohio
Supreme Court of Ohio.

et al.

St

195.)

Jan. 8,

1889.

Error

to circuit court, Greene county.
On the 15th day of Februai-y, 1882, Moses
A. Walton commenced his action in the court
of common pleas of Greene county against
the plaintiff in error, Charles Kahn, Jr., and
the Citizens' National 'Bank, of Xenla, to enjoin the bknlc from paying two checks, one
for $1,500 and the other for $500, dra-wn by

him upon the bank in favor of Kahn. The
petition alleges "that on the 14th day of February, A. D. 1882, the defendant, Charles
Kahn, Jr., by fraud and misrepresentation,
obtained from the plaintiff his two certain
checks of that date for the sums of $1,500
and $500, respectively, drawn by him upon
the Citizens' National Bank of Xenda, a corporation duly incorporated under the laws of
the United States;
that said checks were
given and are wholly without consideration,
and the plaintiff received no value therefor
whatever; that defendant, Kahn, is about to
present the same for collection, and the bank
is about to, and will, unless restrained by the
order of the court, pay the checks, which,
will be an irreparable Injury to the plaintiff,
and for which he has no adequate remedy
at law; that Kahn is not a resident of said
county, and has no property therein, and
who is, as plaJntifC is informed and believes,
wholly insolvent." The petition prays "that
s^
the bank be restrained and enjoined from
paying said checks, and that they may be
ordered to be canceled and delivered up to
the plaintiff; and for all other and further
relief to which in equity he may be entitled."
At the commencement of the action, the
plaintiff obtained a temporary injunction as
prayed for, and on the 6th day of March
amended his petition by adding to its averments the following:
"That no consideration exists for said check in said petition
mentioned
other than certain gaming contracts entered Into by said plaintiff on or
day of February, 1882, in
about the
the city of Cincinnati, Ohio, with the said
Kahn, a broker and commission merchant of
said city, for the purpose of speculating In
the price of wheat, pork, and lard, and which
said contracts made by said Kahn were in
violation of the statute of gaming, and
against public policy, and were false and
feigned, and by which he undertook in form
to buy and sell wheat, pork, and lard for
and with this plaintiff, without intending
thereby either to receive or deliver said
y wheat, pork, or lard, but solely to wager In
the market price thereof, and to pay or receive the difference between the price In the
contracts and the market rates at any time
during the month of March, 1882, at the option of said Kahn, whichever the same
would be; that said contracts were made as

a cover for gambling in the prices of wheat,
pork, and lard; that no wheat, pork, or lard
was actually to be delivered or received, but
the difference In price only was to be paid
on the one side or received on the other at

any time during the said month of March,
at the option of said Kahn; tliat In pursuance of the said gaming contracts, and In
addition to the execution and delivery of
said checks, this plaintiff delivered and paid
to said Kahn the sum of $500; that no consideration for the payment of said sum of
$500 passed to the plaintiff other than that
set forth aforesaid; that the said Kahn received to the plaintiff's use said sum of $500
so lost and paid to said defendant, and said
defendant, Charles Kahn, Jr., is Indebted to
plaintiff In the said sum of $500, with inday of February, 1882.
terest from the
Wherefore plaintiff prays as in his original
petition, and for judgment against said defendant Kahn, for said sum of $500, with
Interest from February —, 1882." The temporary Injunction was, on motion of the defendant, Kahn, dissolved, and the plaintiff
appealed to the district court, where, on the
28th of April, 1882, the plaintiff, by leave of
that court, filed another amendment to his
petition, adding the following
averments:
"That at the time of the execution and delivery of the said checks the plaintiff had on
deposit with said bank sufficient money to
pay said checks; that prior to the presentation thereof said Kahn, who Is insolvent, by
his agent, made inquiry of said other defendant as to whether said checks were good
and would be paid on presentation; to which
Inquiry said bank made answer that said
checks were good, and would be paid, and
said bank claims to have certified to said
checks, and bound Itself thereby to pay the
same; that prior to the filing of the petition
herein, and the allowance of said restraining order, this plaintiff requested and notified said bank not to pay said checks; but
said bank refused said request, and threatened to, and will, unless restrained, pay said
checks."
The defendant, Kahn, then answered, admitting "the corporate character of said
bank; that said Kahn was about to present
said checks for collection; his non-residence;
that plaintiff had said money on deposit In
said bank; said Inquiries whether said
checks would be honored, and the response
of said bank that they would; that said
bank claims to have certified the same, and
bound Itself to pay the same, and said notification to said bank not to pay the same,
and the refusal of said bank; that a contract was made between said Kahn and
plaintiff for the sale of property; that sales
were made, and $500.00 cash and said checks
were paid thereon.
But said Kahn denies
each and every other allegation of said petition."
The record shows that at the April term,
1884, of the district court the cause was by
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consent of the parties submitted to tlie court
upon the pleadings and evldeuce, and the
court found the equities of the case in favor
V of the plaintifC and against said defendant,
Kahn, made the injunction perpetual, and
udjudged the costs against Kahn. A motion
for a new trial, filed by Kahn, was overruled, and a bill of exceptions was duly taken, containing all the testimony given on the
trial of the cause. It also appears in the bill
of exceptions that at the close of the testimony the defendant, Kahn, requested the
court to find the facts, and state its conclusions of law and of fact separately, and also
to find "the following
conclusions of fact:
be(1) Whether there was any agreement
tween the plaintiff and Charles Kahn, Jr.,
that the property purchased should not be
delivered; but that simply the difference, if
any, between the price at which the property
was purchased and the price at whicji it
should rale in March, 1882, should be paid.
(2) Whether Charles Kahn, Jr., N. B. Ream
& Co., or the persons of whom the property
was purchased in January, 1882, intended
that it should not be delivered, and that
simply the difference, if any, between the
price at which it should rule in March, 1882,
and the price at which it was purchased
should be paid, and who so intended.
(3)
Whether the court finds that simply the
difference was to be paid, and no' property
delivered, from the circumstances of the
transaction, and, if so, what are the circumstances upon which said finding is predicated? (4) Whether the price of said property on the Chicago Board of Trade, in March,
1882, was more or less than the purchase
price In January, 1882, and, if less, how
much less. (5) Whether, by the terms of the
contract between the plaintiff and Kahn, or
by reason of notice to plaintiff, Kahn was
justified in selling said property on March 1,
1882.
(6) Whether the persons of whom the
property was purchased in January, 1882, or
their brokers, N. B. Ream & Co., had the
property on hand ready to deliver on March
1, 1882, and whether they gave Kahn notice,
and whether Kahn gave plaintiff notice of
their readiness to deliver the property, and
that it would be sold March 1, 1882, If plaintiff would not take it. (7) Upon whom the
court finds the burden of proof rests to establish the character of the transaction;
whether it was or was not a gambling transaction. (8) Whether Charles Kahn, Jr., was
simply a broker, agent, and employe of plaintiff in causing the purchase and sale of said
property on commission, without any interest in the profit or loss In the transaction."
And it further appears from the bill of exceptions that the court, in response to the
foregoing request, found as follows:
"Answer to Requests 1 and 2. We find
that the transactions in which the parties
were engaged were mere speculations or ventures on the future prices of the products
named in the pleadings, without any intenH.& B.BQ.(2d Ed.)—3
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tion on the part of Walton, Kahn, or Ream
& Co. that the property would be either paid
for or delivered, but that the intention was
that settlements between buyer and seller
would be made on the differences between
the market prices at the date named for delivery and the prices named in the contracts;
that this was understood by all parties interested in the deals; that the same were gambling transactions, and illegal.
"Answer to Request 3. We find the foregoing facts from all the circumstances in the
case and surrounding the transactions, and
particularly from the fact that if any inquiry had been made it would have developed the fact that Walton was wholly unable to pay one-fourth the amotnt of the
price of the property ostensibly purchased,
(being $43,000,) and that in fact said Walton was not worth over $3,000 or $4,000 at
the time.
"Answer to Requests 4 and 5. We find
that in March, 1882, the price of property
in the deals mentioned had deembraced
clined to an extent that absorbed the margins put up, and that, under the rules of
the Board of Trade of Chicago, Kahn was
justified in selling whatever interest Walton
had in any property under his (Kahn's) conti'ol; but we have not regarded this as an
important fact in the case.
"Answer to Request 6. We find it probable
that Ream & Co. had control of an amount
of property equal in bulk and quality to that
named in the several contracts, and could
have delivered it on demand March 1, 1882;
but we furtlaer find that in said deals they
had no intention of so delivering it, nor had
Kahn any intention of receiving it Ream
& Co. gave Kahn notice, and Kahn gave
Walton notice, of their readiness to deliver
the property, and that it would be sold
March 1st if plaintiff did not take it; but
this was done after the commencement
of
this suit, and with, knowledge that it would
not be so taken by plaintiff.
"Answer to Request 7. Upon the plaintiff.
"Answer to Request 8. Kahn was, as between plaintiff and defendant, a broker
agent, interested only to the amount of his
commissions.
"We further find that after' the checks
named in the pleadings were delivered to
Kahn, a bank in Cincinnati telegraphed the
Citizens' National Bank of Xenia as follows:
'Are M. A. Walton's checks for $2,000 goodV
To which said Citizens' Bank sent an answer
'Yes, sir.' We find that this
as follows:
does not amount to 'certifying' the checks,
and the Citizens' Bank did not thereby become bound to the holders of the checks for
the amounts. We find that the contract was
not executed by the giving of the checks,
and that by enjoining the payment of the
checks we simply stop the carrying out of a
gambling contract, and thereby leave the
parties where we find them."
Judgment having been rendered against
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Kahn, as before stated, he prosecutes error
to this court to reverse the same, upon the
grounds that the conclusions of law are not
supported by the facts found, and the evidence does not sustain the finding of facts.
Jordan

& Jordan,

for

plaintiff

in error.

John Little, for defendants in error.

r

V
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WILLIAMS, J. The evidence tends to
prove the facts found by the district court,
and as this court is not required to determine the weight of the evidence, the facts
'so found will, in the disposition, of the case,
be regarded as established by the evidence.
The case shown by these facts, and those
admitted by the pleadings, is that Kahn was
doing
a commission broker in Cincinnati,
business with and for Ream & Co., brokers
and commission merchants in Chicago, and
bought of or through them wheat and pork
for future delivery, so called, on Walton's
The transactions were mere specaccount.
ulations or ventures on the prices of the
named, without any intention
commodities
on the part of the parties concerned, that the
property should either be delivered or paid
for; but all the parties understood and intended that settlements should be made between them, on the differences between the
market prices, at the dates fixed for delivery, and those named in the contracts.
Kahn was to have a commission for his
margins on the
services, and he advanced
deals.
Walton was loser, and drew his two
checks, amounting to $2,000,
on the bank
where he had funds, payable to Kahn, for
moneys paid by him on the deals and losses.
Walton also paid Kahn $500 in money on
Kahn telegraphed to the
the same account.
bank, inquiring if Walton's checks for the
amount of those drawn to him were good,
and received an affirmative answer. Walton notified the bank not to pay the checks,
and before their presentation brought his
action to enjoin their payment.
1. Upon this state of the case, the first inquiry naturally is, were the speculative transactions in which the parties engaged in the
nature of wagers, and, for that reason, illegal? In the determination of this question
it Is not deemed material whether they fall
within the provisions of our statutes against
gaming and wagering, or do not; for it is
generally held in this country that wagering contracts, though not prohibited by statute, are illegal, and void as against public
policy, and the great weight of authority
is to the effect that contracts of the kind
the district court found those involved in
this case to be are void as wagering agreements.
This has been held by the courts
of last resort in every state where the question has been presented,
and by the supreme court of the United States.
The rule
generally accepted is that contracts for the
sale of personal property to be delivered in
the future are valid if the parties really in-

tend and agree that the property is to be delivered by the seller, and the price is to be

paid by the purchaser, though the seller has
not the goods, nor any other means of getting them, than to go into the market and
buy them.
But if the real intent be merely to speculate on the rise and fall of prices,
and the goods are not to be delivered, but
one party is to pay to the other the difference between the contract price and the market price of the goods at the date fixed for
executing the contract, then the contract
partakes of the nature of a wager, and is
void.
Irwin v. Williar, 110 U. S. 499, 4 Sup.
Ct. 160; Higgins v. McCrea, 116 U. S. 671,
6 Sup. Ct. 537; Mann v. Bishop, 136 Mass.
495; Gregory v. Wendell, 40 Mich. 432; Cole
v. KirV. Milmine, 88 111. 349; Kingsbury
wan, 77 N. Y. 612; Lowry v. Dlllman, 59
Wis. 197, 18 N. W. 4.
2. The facts found by the district court
plamly define Kahn's relation to the unlawful agreements.
He was directly connected
with them, and, with full knowledge of their
character, performed services and expended
It
money to promote and forward them.
was his intention, as well as the intention
of the other parties, that the property should
not be delivered or paid for, but that the
differences in the prices should be adjusted
in money.
It is true, Kahn was the broker,
and had no pecuniary Interest in the business except his commissions, and the repayment of whatever sums he might advance
for margins, and to pay losses as the busiHe, nevertheless,
negotiness progressed.
ated the wagering contracts, and was part}'
to them.
The legal effect of such relation
to contracts of that nature was determined
The
in the ease of Irwin v. Williar, supra.
"In
conclusion of the court is thus stated:
Rountree v. Smith, 108 U. S. 269, 2 Sup. Ct.
630, it was said that brokers who had negotiated such contracts, suing, not on the contracts themselves,
but for services performed, and money advanced for defendant,
at his request, though they might, under
some circumstances, be so connected
with
the immorality of the contract as to be affected by it, they are not in the same position as a party sued for the enforcement of
the original agreement.
It is certainly true
that a broker might negotiate such a contract without being privy to the illegal intent of the principal parties to it, which renders it void; and in such case, being innocent of any violation of law, and not suing
to enforce an unlawful contract, has a meritorious ground for the recovery of compensation for services and advances.
But we
are also of the opinion that when the broker
is privy to the unlawful design of the parties, and brings them together for the very
pm-pose of entering Into an illegal agreement, he Is particeps criminis, and cannot
recover for services rendered or losses incurred by himself on behalf of either in
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forwarding the transaction."
We accept tbis
as a sound and wholesome rule, and under
its operation the checks given by Walton to
Kahn for services rendered and losses paid
by him In the unlawful enterprise are tainted with the vice of their origin, and are sub-_
Ject to aU the infirmities of securities given
for illegal considerations.
3. It is contended
that the drawing of the
checks by Walton on the bank, where he
had sufBclent funds to pay them, and the
bank's response to the inquiry of Kahn's
agent that checks to their amount were
good, was a specific appropriation of the
funds, and amounted to payment of the debt
for which they were drawn, whereby the
A check,
contract became fully executed.
being simply a written order of a depositor
(^^ to his banker to make a certain payment out
'
of his funds, is executory, and, of course,
revocable at any tim-e before the bank has
paid it or committed itself to its payment.
It operates, it is true, as an assignment of
the fund on wliich it is drawn pro tanto, and
binds the bank to its payment out of the
fund when presented, unless revoked; but
it is not itself payment of the debt for
which it is drawn, unless it be so agreed
between the parties. Ordinarily it is only
and the debt is not
a means of payment,
extinguished unless and until the check be
paid, or the holder be guilty of laches, which
may "operate as a discharge of the drawer.
The bank Is the agen^ of the drawer. Its
duty is to pay his money as he directs. It
owes no duty to the holder except under the
drawer's directions, until, by virtue of those
directions, it assumes some obligation to the
holder. Up to that time the latest order
But after the
from the drawer governs.
bank has paid the check, or placed itself
under an obligation to pay it, the drawer's
power of revocation is ended. This obliIt
gation may be incurred by acceptance.
is sometimes said that the legal effect of the
is to place the holder of the
acceptance
By the
check in the position of a depositor.
a new and specific engagement
acceptance
is entered into by the bank, which is to unconditionally pay the sum named to the legal
The acceptance or cerholder of the cheek.
tification is sometimes evidenced by writing
the word "good" on the check by the authorized officer or agent of. the bank; but
no particular mode or form is necessary, and
it is generally held that a verbal acceptance
But whatever the word or
is sufficient.
form employed, there must be enough to
of the particular
indicate the acceptance
V

check.
It is manifest there was no acceptance

or
certification of the checks in question in this
beThe telegraphic correspondence
case.
tween the bank and Kahn's ag«nt amounted
to no more than an assurance that valid
checks to the amount stated, drawn by Walton, or that might be drawn by him, were
No particular checks were menthen good.
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tioned in the inquiry, nor any intimation
given that the inquirer had received, or was
about to receive, such checks; nor had the
bank any means of identifying the checks
to which the inquiry related. Its telegram,
therefore, did not commit the bank to the
payment of any particular check.
At most
it was information that Walton had, at its
date, money on deposit to the amount stated,
subject to check.
Espy v. Bank, 18 Wall.
If, therefore, before the checks were
(504.
presented
for payment, and before they
were certified or accepted by the bank, or
it otherwise became committed to their payment, Walton revoked them, and notified
the bank not to pay them, as he claims, and
as the district court found he did, his defensive remedy at law would appear to be
adequate.
4. But what standing has the plaintifC
in
The transactions upon
a court of equity?
which he founds his claim for relief were
unlawful, and the remedy he seeks is protection against the consequences of his own
participation in them.
In such cases equity
keeps its hands ofC, and leaves the parties
It is a fundamental
where It finds them.

■,

rule of equity that parties wanting its aid:"^
must come with clean hands.
Courts of
equity require honesty, good faith, and legality in transactions between men, and if
a party would pursue his remedy therein,
his demand must not rest on a violation of
law for its foundation, or arise from his own
Illegal acts, or conduct contra bonos morals.
3 Wait, Act. &
1 Wait, Act. & Def. 153;
Def. 685. It was said by Lord Mansfield, in
Holman v. Johnson, Cowp. 341, that "no-^'
court will lend its aid to a man who founds
his cause of action upon an immoral or illegal act. If, from the plaintiff's own stating,
or otherwise, the cause of action appears to
arise ex tm'pl causa, or the transgression of
a positive law of this country, there the
court says he has no right to be assisted.
It is upon that ground the court goes, not
for the sake of the defendant, but because
they will not lend their aid to such a plaintiff. So, If the plaintiff and defendant were
to change sides, and the defendant was to
bring his action against the plaintiff, the
latter would then have the advantage of It;
for where both are equally In fault, potior
In Atwood v.
est conditio defendentis."
FIsk, 101 Mass. 363, which was a bill in
equity to compel the surrender and cancellation of a note, and mortgage given to secure Its payment, on the ground that the
consideration for them was illegal, the court,
in denying the relief sought by the bill, declares it to have long been settled "that the — \
law will not aid either party to an illegal
contract to enforce it against the other;
neither will it relieve a party to such a contract who has actually fulfilled it, and who
seeks to reclaim his money or whatever articles of property he may have applied to such
The meaning of the familial
a purpose.
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of the winner and loser, so far as to their
right in becoming active movers upon such
contracts in the courts; the one seeking to
court of
enforce them by the judgment of
law, the other seeking by the aid of
court
of chancery to have them delivered up and
They axe equally repelled upon
canceled.
reason and authority."
It was said by this court, in Roll v.
Raguet, Ohio, 400, that "whenever an agreeappears
to be illegal. Immoral, or
ment
against public policy,
court of justice leaves
the parties as it finds them. If the agreement be executed, the court will not rescind
it; if executory, the court will not aid in its
execution."
This was again held In Raguet
And see Raguet
p. 77.
Ohio, pt.
V. Roll,
Ohio, pt
p. 70. The doctrine of
V. Roll,
these cases has recently been approved and
enforced by this court.
McQuade v. Rosecrans, 36 Ohio St. 442; Williams v. BngleAnd in Thomas v.
brecht, 37 Ohio St. 383.
Oronise, 16 Ohio, 54,
Is laid down as "a
universal principle both in law and equity
that where an agreement is founded upon
consideration illegal, Immoral, or against public policy, a court will leave the parties where
finds them." In Hooker v. De Palos, 28
Ohio St. 251, the same doctrine is announced
in the following language:
"The maxim 'Ex
turpi causa non oritur actio' is an old and
familiar one, resting on the clearest principles of public poBcy, and never to be IgIn accordance with this maxim nothnored.
ing is better settled than that, in regard to
contracts, which are entered into for fraudulent or Illegal purposes, the law will aid neither party to enforce them while they remain
executory,
either in whole or in part, nor,
when executed, will it aid either party to
place himself in statu quo by
rescission,
but will In both cases leave the parties where
it finds them. It is true that particular statutes have been from time to time enacted In
this state as well as In many of our sister
states, which are to some extent In contravention of this common-law doctrine.
The
statutes of this state which allow money won
by gaming or betting to be recovered back by
the loser, furnish an example of this kind.
But such statutes are a recognition of the
established
rule that no recovery could be
had in such eases at common law.
They are
exceptional In their character, are in derogauon of the common law, and therefore are to
be construed
strictly, and not extended by
implication beyond the particular cases of
illegality for which they provide." The statutes adverted to change the common law so
far as to give the loser the right 1;o recover
back what he has lost, and provide
remedy therefor,
but no further. In all other
respects the common law governs.
Whether
the statutes have any application to contracts
like those under discussion need not now be
decided, for If
be granted that they have,
yet, since they make no provision for equitable actions for injunctions, the right to such
a

a

It

Is

a

a

it,

maxim in pari delicto potior est conditio deC^fendentis is simply that the law leaves the
parties exactly where they stand; not that
it prefers the defendant to the plaintiff, but
that it will not recognize a right of action
founded on the Illegal contract in favor of
They must
either party against the other.
settle their own questions in such cases
without the aid of the courts." The statement of the rule by OhanceUor Walworth,
in Harrington v. Bigelow, 11 Paige, 349,
may be applied directly to this case. He
says: "Where both parties have been engaged in an illegal transaction, the court
will not lend its active aid to the one party
to get rid of the securities taken upon the
illegal transaction, nor will it aid the other
party in retaining them, but will leave both
to their strict technical rights."
In Weakley v. Watkins, 7 Humph. 356, It
is held that "no court of chancery will entertain a bill to cancel an obligation, the
consideration of which was a violation of
chastity, compounding a felony, smuggling
of goods, gaming, false swearing, or the
'
commission of any crime, or a breach of
good morals."
This was a bill in chancery
tiled by Weakley against Watkins and Ferguson to obtain the cancellation of a note
under seal executed upon a gaming considA demurrer was filed to the bill,
eration.
"It is
and the court in the opinion says:
upon the
true that a court of chancery,
principle of quia timet, will order said instruments to be delivered up and canceled.
But this is when the complainant has been
imposed upon, and executed an instrument
void for fraud, accident, mistake, or other
cause, which renders it iniquitous and unjust that it should be enforced against him,
he has himand when, in the execution of
self been guilty of no violation of law or
good morals. But this principle has never
been held applicable to instruments knowingly executed in violation of good morals
or express prohibition, either by common or
statute law. For instance, no court of chancery will entertain
bill to cancel an obligation,
the consideration of which was
violation of chastity, compounding a felony,
the smuggling of goods in violation of the
revenue law, gaming, false swearing, etc.;
The
and this for very obvious reasons.
complainant shall not be permitted to charge
himself with crime, and obtain relief out of
it; and because pubUc policy requires that
the execution of all such contracts shall be
discouraged,
which cannot be more effectually done than by repelling aU actions upon
them in courts of justice. In contracts of
the kind now under consideration we have
and void, as
held that they are inoperative,
contrary to good morals and positive enactment, and that, as such, they are not fit
subjects for the action of a court. It
tme that in the cases we have heretofore
had the attempt has been to enforce them,
but we can see no difference in the position

it
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by consideramost be determined
tions independent
of tlie statutory regulaVeach v. Elliott, 1 Ohio St 139;
.tions.
Thomas v. Cronise, 16 Ohio, 54.
The legislature, apparently recognizing the
inapplicability of the statutes theretofore in
force to such contracts and transactions, enacted that of May 4, 1885, (82 Ohio Laws, p.
r^ 254,) which declares all contracts for the sale
of grain, provisions, and other specified articles, when there is no intention to deliver
or pay for the articles sold, to be void, and
makes them gambling and criminal acts.
This
statute, having been passed after the contracts
between
the parties were made, of course
remedy

cannot

If it

affect

the decision

of the case,

and.

were otherwise, they do not confer upon
the plaintiff the right to maintain the action
prosecuted
by him. Precisely what effect
has been given the English statutes in the
decisions of the courts of that country upon
this subject is not very clear.
It is, nevertheless, true that parties to gaming securities
were expressly authorized by statute to go
into chancery
for discovery,
which gave
ground for the application of the familiar
rule that courts of chancery, having jurisdiction for one purpose, will retain the case for
final relief. In the case of Rawden v. Shadwell, 1 Amb. 268, which was a bill for discovery and cancellation,
the report states:
"Lord Hardwicke decreed with great clearness, and said that by St. 9 Anne all secm-Ities for money won at play are made void.
Consequently the payment under any such security cannot be supported."
And Baker v.
Williams is referred to In the report as an
authority for the decree. In the note to the
case it Is said that the statute of 9 Anne
"gives leave to come into a court of chancery for discovery;" and Sir J. Jekyll, M. E.,
in the note, citing Baker v. WlUlams, said:
"And if it [the note] was put In suit at law,
no doubt but the party might make a defense against It under the act; but that is no
objection against coming Into this court,
[chancery,] for the person giving the note is
entitled to a discovery here. It could not be
the intention of the legislature that, after
the discovery,
he should be sent to another
court for relief.
So it is that upon the discovery of assets the court grants relief withAnd it may
out sending the party to law."
be noticed that in Woodson v. Barrett, 2 Hen.
& M. 88, the supreme court of Virginia followed Rawden v. Shadwell, under a statute
which was an exact copy of 9 Anne, except
that the word "contract" was inserted in it,
which was omitted in the statute of Anne.
And the case Is followed by the same court
in Skipwith v. Strother, 3 Rand. (Va.) 216.
In this respect the statute of Anne differs essentially from ours.
The only actions provided for by our statute are the purely legal ones
to recover back the money lost, and for the
conversion of the goods won of the plaintiff.
Xo suit in equity is authorized or contemplated.
The provision of the statute that the

plaintiff may annex to his petition In the
legal actions it permits Interrogatories for
discovery at once removes
the necessity
and cause for recourse
to equity, and the
statute which created the right having especially prescribed the legal remedies mentioned, and none other, they must be deemed

exclusive.
It cannot be denied, however, the
courts have differed
in the application of
these kindred maxims, "ex turpi causa non
oritur actio," and "in pari delicto potior est
conditio defendentis;" especially to gaming securities, which, it has been held by some
courts, are so far excepted from the operation of the maxims that equity will decree
The
and canceled.
them to be surrendered
reasons given for so holding are that "the
circulation of gaming bonds Is no less to be
discountenanced than the giving of them, and
no means are more likely to prevent the giving of them than to put an effectual stop to
their circulation;" and that because the losers
are permitted to defend against securities
given by them, on the ground that they were
given for a gaming consideration,
courts of
equity should entertain suits for their cancellation.
These appear to be arguments not so much
in favor of the asserted exception as against
the maxims themselves,
for it is apparent
that the same reasoning would, in the same
measure, exclude from their operation every
contract and security founded upon any other
Illegal consideration.
The circulation of all
bonds and securities given for any illegal or
immoral consideration Is quite as much to be
discountenanced
as the giving of them,— gaming bonds and securities, no more than others; and if putting a stop to the circulation
of gaming bonds, by a resort to a court of
equity to compel their surrender and cancellation, be the most effective means of preventing the giving of them, then the same
means should be permitted and adopted, and
for the same reason, to accomplish the same
end, with regard to bonds and securities
given for any other illegal consideration.
And
if because parties may defend against securities given by them, on the ground that they
were given for a gaming consideration, is a
valid reason why a court of equity should entertain a suit for the cancellation of such securities. It is an equally valid reason why
that court should entertain suits for the cancellation of instruments founded upon any
other illegal consideration; for such consideration may also be made a ground of deSuch is the logical result of
fense to them.
the argument In favor of the exception contended for; and some English cases have
In Neville v. Wilkingone to that extent.
son, 1 Brown, Ch. 547, Lord Chancellor Thurlow is reported to have said "that In all cases
where money was paid for an unlawful purpose, the party, though particeps
crimlriis,
might recover at law, and that the reason
was that if courts of justice mean to prevent
the perpetration of crimes it must be not by
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allowing a man who has got possession to remain in possession, but by putting the parties back to the state In which they were before." But Mr. Justice Story, referring to
the words of the lord chancellor, says: "This
is pushing the doctrine to an extravagant extent, and effectually
subverting the maxim
'in pari delicto potior est conditio defendentis.'
The ground of reasoning upon which
his lordship proceeded is exceedingly
questionable in itself, and the suppression of illegal contracts is far more likely in general to
be accomplished by leaving the parties without remedy against each other, and by thus
introducing a preventive check naturally connected with a want of confidence, and a sole
And so, acreliance upon personal
honor.
cordingly, the modern doctrine is established."
1 Story, Eq. Jur. § 298.
The difference
between the earlier cases and the current authorities on the subject is pointed out in the
following note to this section:
"I say at
present,

for

there has been considerable fluctuation of opinion, both in courts of law and
equity, on this subject.
The old cases often
gave relief, both at law and in equity, where
the party would otherwise derive an advantage from his iniquity.
But the modern doctrine has adopted a more severely just, and,
probably, politic, moral rule, which is to leave
the parties where it finds them, giving no
relief and no countenance to claims of this
sort." Mr. Blspham, in his Principles of
Equity, (section 223,) says:
"The rule, both
at law and in equity, in regard to gambling
transactions, now seems to be that the' courts
will not only refuse to lend their aid for the
purpose of enforcing such contracts, but they
will not assist the losing party in setting the
contract aside, or recovering back the money paid.
The maxim applicable to such cases
The
is potior est conditio possidentis."
opinion of the supreme court of Massachusetts, in the case of Atwood v. Fisk, beIt is there
fore cited, is to the same effect.
that "the
stated as the prevailing doctrine
suppression
of illegal contracts is far more
likely in general to be accomplished by leaving the parties without remedy against each
other; and so the modern doctrine is established that relief is not granted where the
parties are in pari delicto."
A review of all
the authorities would occupy much space and
be of little practical value.
The test for determining when the objection that the parties are in pari delicto can
be sustained
is whether the plaintiff can

.d
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make out his case otherwise than through
the medium and by the aid of the illegal
transaction to which he was himself a party,
and, when applied to this case, is conclusive
against the plaintiff. He asserts that he
knowingly entered into an unlawful engagement; one contrary to good morals and
against public policy.
He entered into it
with knowledge that either he or the other
party must lose, and with the intention of
reaping the fruits of his unlawful venture, if
he should prove to be the winner. His exHe lost, paid
pectations were disappointed.
part of the loss, and, for the purpose of making further payment, drew his check on a
bank in which he had sufficient funds on deposit to pay them.
These checks he delivered to the winner, or his agent, and, having
gone thus far, he appeals to a court of equity
to Interfere in his behalf, and interpose Its
extraordinary aid by injunction to stop their
payment.
After he lost, he might have refused further to act, and still be safe, and If,
by giving the checks, the other party has acquired an advantage over him, it results from
his voluntary act on the executor of his illegal enterprise.
We fail to perceive how to
relieve parties in cases like this from the
in which their own wrongful
consequences
conduct has involved them would tend to disadventures,
promote
good
courage
such
morals, Increase respect for the law, or accord with a sound public policy.
In reaching this conclusion, we have not
overlooked the rule that a party who advances money upon an undertaking or agreement to do an act that is illegal, immoral, or

against public policy, may, at any time before

the wrongful act is done, and while the agreement or undertaking remains wholly unexecuted, repent and retract.
He may wholly
rescind the contract, prevent the act from being done, and recover back.
The law encourages such repentance
and abandonment
of the unlawful undertaking, and will aid the
party, because it tends to prevent wrongdoing.
But to be eflSicacious
the repentance
must be timely, and it comes too late aftei
the unlawful act has been done, and the undertaking in whole or in part performed.
Then the law will assist neither party In its
further execution, nor to undo what has been
done in its execution.
Hooker v. De Palos,
28 Ohio St. 251.
Judgment reversed and petition dismissed.

MINSHALL

and

SPEAR,

JJ.,

dissent.
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Robert Craig's will contained the following clause: "I give and bequeath to my
brother, Thomas Craig, of Baith parish, Ayrshire, Scotland, all the proceeds of my estate, t)oth real and personal, which I have
herein directed to be sold, to be remitted to
him, according as the payments are made."
Thomas Craig being an alien, the question
was, could he take the proceeds of this land,
which had been devised to one Leslie, in
trust, the proceeds from the sale of which
were to be paid to him!
Mr. Justice WASHINGTON
delivered the
opinion of the court The incapacity of an
alien to take, and to hold beneficially, a legal or equitable estate in real property, is
not disputed by the counsel for the plaintifC; and it is admitted by the counsel for
the state of Virginia, that this incapacity
does not extend to personal estate. The only inquiry, then, which this court has to
make is, whether the above clause in the
will of Robert Craig is to be construed, under all the circumstances of this case, as a
bequest to Thomas Craig of personal property, or as a devise of the land itself.
Were this a new question, it would seem
extremely difficult to raise a doubt respecting It The common sense of mankind would
determine, that a devise of money, the proceeds of land directed to be sold. Is a devise
of money, notwithstanding it is to arise out
of land; and that a devise of land, which a
testator by his will directs to be purchased,
will pass an interest in the land itself, without regard to the character of the fund out
of which the purchase is to be made.
1 The settled doctrine of the courts of equity corresponds with this obvious construction of wills, as well as of other instruments,
whereby land Is directed to be turned into
money, or money into land, for the benefit of
those for whose use the conversion is inIn the case of Fletcher
tended to be made.
V. Ashburner, 1 Brown, Ch. 497, the master
of the rolls says, that "nothing is better established than this principle, that money
directed to be employed in the purchase of
land, and land directed to be sold and turned into money, are to be considered as that
species of property into which they are directed to be converted, and this, in whatHe
ever manner the direction is given."
adds, "the owner of the fund, or the contracting parties, may make land money or
The cases establish this rule
money land.
This declaration is well waruniversally."
ranted by the cases to which the master of
1 Equity considers
land, directed to be sold
and converted into money, as money; and money di-ected to be employed in the purchase of
land as land.
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the rolls refers, as well as by many others.
See Doughty v. Bull, 2 P. Wms. 320; Yates
V. Compton,
Id. 308; Trelawney v. Booth,
2 Atk. 307.
The principle upon which the whole of
this doctrine is founded is, that a court of
equity, regarding the substance, and not the
mei'e forms and circumstances of agreements
and other Instruments, considers things directed or agreed to be done, as having been
actually performed,
where nothing has intervened which ought to prevent a performance. This qualification of the more concise and general rule, that equity considers
that to be done which is agreed to be done,
will comprehend the cases which come under this head of equity.
2 Thus, where the whole beneficial Interest
in the money in the one case, or In the land
in the other, belongs to the person for whose
use It is given, a court of equity will not
compel
the trustee to execute the' trust
against the wishes of the cestui que trust,
but will permit him to take the money or
the land, if he elect to do so before the conand this
version has actually been made;
election he may make, as well by acts or
clearly Indicating a determinadeclarations,
tion to that eifect, as- by application to a
court of equity. It is this election, and not
the mere right to make it, which changes
the character of the estate so as to make It
real or personal, at the will of the party entitled to the beneficial Interest.
If this election be not made in time to
stamp the property with a character different from that which the will or other instrument gives it, the latter accompanies It,
with all its legal consequences.
Into the
hands of those entitled to It in that char8 So that in case of the death of the
acter.
cestui que trust, without having determined
his election, the property will pass to his
heirs or personal representatives,
In the same
manner as it would have done had the trust
been executed, and the conversion actually
made In his lifetime.
In the case of Kirkman v. Milles, 13 Ves.
338, which was a devise of real estate to
trustees upon trust to sell, and the moneys
arising as well as the rents and profits till
the sale, to be equally divided between the
testator's three daughters, A. B. and C. The
estate was, upon the death of A. B. and C,
considered and treated as personal property,
notwithstanding the cestui que trusts, after
the death of the testator, had entered upon,
2 Where the whole beneficial interest in the
land in one case, or in the money in the other,
belongs to the person for whose use it is given,
a court of equity will permit the cestui que
trust to take the money or land at his election,
if he elect before the conversion is made.
8 But if the cestui que trust die, without having determined his election, the property will
pass to his heirs or personal representatives, in
the same manner as it would have done if the
conversion had been made, and the trust executed in his lifetime.
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and occupied the land for about two years
prior to their deaths; but no steps had been
taken by them, or by the trustees, to sell,
nor had any requisition to that effect been
made by the former to the latter. The master of the rolls was of opinion, that the occupation of the land for two years was too
He adds:
an election.
short to presume
"The opinion of Lord Rosslyn, that property was to be taken as it happened to be at
the death of the party from whom the representative claims, had been much doubted
by Lord Eldon, who held that without some
as being in the
act, it must be considered
state in which it ought to be; and that Lord
Rosslyn's rule was new, and not according
to the prior cases."
The same doctrine is laid down and maintained in the case of Edwards v. Countess
of Warwick, 2 P. Wms. 171, which was a
covenant on marriage to invest £10,000, part
of the lady's fortune, in the purchase of land
in fee, to be settled on the husband for life,
remainder to his first and every other son
in tail male, remainder to the husband in
fee. The only son of this marriage having
and the
died without issue, and intestate,
investment of the money not having been
made during his life, the chancellor decided
that the money passed to the heir at law;
that it was in the election of the son to
have made this money, or to have disposed
of it as such, and that, therefore, even his
parol disposition of it would have been regarded;
but that something to determine
the election must be done.
* This doctrine,
so well established by the
cases which have been referred to, and by
many others which it is unnecessary to mention, seems to be conclusive upon the question which this court is called upon to decide, and would render any farther investigation of it useless, were it not for the case
of Roper v. Radeliffe, which was cited, and
mainly relied upon, by the counsel for the
state of Virginia.
The short statement of that case is as follows: John 'Roper conveyed all his lands to
trustees and their heirs, in trust, to sell the
same, and out of the proceeds, and of the
rents and profits till sale, to pay certain
debts, and the overplus or the money to be
paid as he, the said John Roper, by his -will
or otherwise, should appoint, and for want
of such appointment,
for the benefit of the
said John Roper, and his heirs.
By his will
reciting the said deed, and the power reserved to him in the surplus of the said real
estate, he bequeathed
several pecuniary legacies, and then gave the residue of his
real and personal
estate to William Constable and Thomas Radeliffe, and two others,
and to their heirs. By a codicil to this will,
he bequeathed other pecuniary legacies; and
the remainder, whether in lands or personal
* The case of Roper v. Radeliffe,
examined.

9 Mod. 1G7,

he gave to the said W. C. and T. R.
Upon a bill filed by W. O. and T. R. against
the heir at law of John Roper, and the other trustees, praying to have the trust executed, and the residue of the money arising
from the sale of the lands to be paid over
to them; the heir at law opposed the execution of the trust, and claimed the land as
a resulting trtist, upon the ground of the incapacity of Constable and Radeliffe to take,
they being papists. The decree of the court
of chancery, which was in favour of the
was, upon appeal to the bouse of
papists,
lords, reversed, and the title of the heir at
law sustained; six Judges against five, being in his favour.
Without stating at lai;ge the opinion upon
which the reversal took place, this court will
proceed, 1st. To examine the general principles laid down in that opinion; and then,
2d. The case itself, so far as it has been
pressed upon us as an authority to rule the
question before the court.
In performing the first part of this undertaking, it will not be necessary to question
any one of the premises laid down in' that
opinion. They are, 1. That land devised to
trustees, to sell for payment of debts and
This is
legacies, is to be deemed as money.
the general doctrine established by all the
cases referred to in the preceding part of
this opinion. ° 2. That the heir at law has
a resulting trust in such land, so far as it is
of value, after the debts and legacies are
paid, and that he may come into equity and
restrain the trustee from selling more than
is necessary to pay the debt and legacies; or
he may offer to pay them himself, and pray
to have a conveyance of the part of the
land not sold in the first ease, and the whole
in the latter, which property will, in either
case, be land, and not money.
This right
to call for a conveyance
Is very correctly
styled a privilege, and It Is one which a
court of equity will never refuse, unless
there are strong reasons for refusing it. The
whole of this doctrine proceeds upon a principle which is incontrovertible, that where
the testator merely directs the real estate to
be converted into money, for the purposes
directed In his will, so much of the estate,
or the money arising from It, as is not effectually disposed of by the wiU, (whether
it arise from some omission or defect in the
will itself, or from any subsequent accident,
which prevents the devise from taking effect,) results to the heir at law, as the old
estate,

" Land, devised to trustees,
to sell for payment of debts and legacies, is to be deemed as
money.
The heir at law has a resulting trust in such
lands, after the debts and legacies are paid, and
may come into equity and restrain the trustee
from sellmg more than sufficient to pay them,
or may offer to pay them himself, and pray a
conveyance of the part of the land not sold in
the first case, and the whole in the latter, which
property in either case will be land, and not
money.
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was the case of
20, where the
testator having two sons, A. and B., and
three daughters, devised his lands to he sold
to pay his debts, &c., and as to the moneys
arising, by the sale, after debts paid, gave
£200 to A. the eldest son, at the age of 21,
and the residue to his four younger children.
A. died before the age of 21, in consequence
of which the bequest to him failed to talie
effect. The court decided
that the £200
should be considered as land to descend to
the heir at law of the testator, because it
was in effect the same as if so much land
as was of the value of £200 was not directed
to be sold, but was suffered to descend.
The
case of Ackroyd v. Smithson, 1 Brown, Ch.
503, Is one of the same l^ind, and estabSo, likewise, a
lishes the same principle.
money provision under a marriage contract,
to arise out of land, which did not take effect, on account of the death of the party for
whose benefit it was intended, before the
time prescribed, resulted as money to the
grantor, so as to pass under a residuary
clause in his will. Hewitt v. Wright, 1
Brown, Ch. Cas. 86.
6 But even
in cases of resulting trusts,
for the benefit of the heir at law, it is settled that if the intent of the testator appears to have been to stamp upon the proceeds of the land described to be sold, the
quality of personalty, not only to subserve
the particular purposes of the will, but to
all intents, the claim of the heir at law to
a resulting trust is defeated, and the estate
is considered to be personal. This was decided in the case of Yates v. Compton, 2 P.
Wms. 308, in which the chancellor says, that
the intention of the will was to give away
all from the heir, and to turn the land into
personal estate, and that that was to be
taken as it was at the testator's death, and
ought not to be altered by any subsequent
accident, and decreed the heir to join in the
sale of the land, and the money arising therefrom to be paid over as personal estate to
the representatives of the annuitant, and to
those of the residuary legatee.
In the case
of Fletcher v. Ashburner, before referred to,
the suit was brought by the heir at law of
the testator, against the personal representatives and the trustees claiming the estate
upon the ground of a resulting trust. But
the court decreed the property, as money, to
the personal representatives of him to whom
the beneficial interest In the money was bequeathed,
and the master of the rolls observes, that the case of Bmblyn v. Freeman,
and Cruse v. Barley, are those where real
estate being directed to be sold, some part
3

Such

P. Wms.

• But if the Intent of the testator appears to
have been to stamp upon the proceeds of the
land directed to be sold, the quality of personalty, not only for the particular purposes of the
will, but to all intents, the claim of the heir at
law to a resulting trust is defeated, and the estate is considered to be personal.
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of the disposition has failed, and the thing
devised has not accrued to the representative, or devisee, by which something has resulted to the heir at law.
It is evident, therefore, from a view of the
above cases, that the title of the heir to a
resulting trust can never arise, except when
something is left undisposed
of, either by
some defect in the will, or by some subsequent lapse, which prevents the devise from
taking effect; and not even then, if it appears that the intention of the testator was
to change the nature of the estate from land
to money, absolutely and entirely, and not
merely to serve the purposes of the will.
But the ground upon which the title of the
heir rests is, that whatever is not disposed
remains to him, and partakes of the old use,
as if it had not been directed to be sold.

The third proposition laid down in the
of Roper v. Radcliffe, 9 Mod. 167, Is,
that equity will extend the same privilege
to the residuary legatee which is allowed
to the heir, to pay the debts and legacies,
and call for a conveyance of the real estate,
or to restrain the trustees from selling more
than is necessary to pay the debts and legacase

cies.

7 This
been admitted in
has. In effect,
the preceding part of this opinion; because,
if the cestui que trust of the whole beneficial interest in the money to arise from the
sale of the land, may claim this privilege,
it follows, necessarily, that the residuary
legatee may, because
he is, in effect, the
beneficial owner of the whole, charged with
the debts and legacies, from which he will
be permitted to discharge it, by paying the
debts and legacies, or may claim so much of
the" real estate as may not be necessary for
that purpose.
8 But the court cannot accede to the conclusion, which, in Roper v. Radcliffe, is deduced from the establishment of the above
principles. That conclusion Is, that in respect to the residuary, legatee, such a devise
shall be deemed as land in equity, though in
respect to the creditors and specific legatees
it Is deemed as money. It is admitted, with
this qualification, that if the residuary legatee thinks proper to avail himself of the
privilege of taking it as land, by making an
election in his life time, the property will
then assume the character of land. But If
he does not make this election, the property
retains the character of personalty to every
intent and purpose. The cases before cited
T Equity will extend the same privilege
to
the residuary legatee which is allowed to the
heir, to pay the debts and legacies, and call for
a conveyance of the real estate, or to restrain
the trustees from selling more than is necessary
to pay the debts and legacies.
8 The conclusion— which,
in Roper v. Radcliffe, is deduced from the above prmciples, that
in respect to the residuary legatee such a devise
shall be considered as land in equity, though in
respect to the creditors and specific legatees, it
is deemed as money —denied.
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seem to the court to be conclusive upon this
point; and none were referred to, or have
come under the view of the court, which
sanction the conclusion made In the unqualified terms used in the case of Eoper v. Rad-

cliffe.

As to the Idea that the character of the estate is affected by this right of election,
whether the right be claimed or not, it appears to be as repugnant to reason, as we
think it has been shown to be, to principle
and authorities. Before any thing can be
made of the proposition, it should be shown
that this right of privilege of election is so
indissolubly united with the devise, as to
constitute a part of it, and that it may be
exercised in all cases, and under all circumstances.
This was, indeed, contended for
with great ingenuity and abilities by the
counsel for the state of Virginia, but it was
not proved to the satisfaction of the court.
It certainly is not true, that equity will
extend this privilege in all cases to the cestui
que trust It will be refused if he be an infant. In the case of Seeley v. Jago, 1 P.
Wms. 389, where money was devised to be
laid out in land in fee, to be settled on A.
B. and C, and their heirs, equally to be divided: On the death A., his infant heir,
together with B. and C, filed their bill,
claiming to have the money, which was decreed accordingly as to B. and C; but the
share of the infant was ordered to be put
out for his benefit, and the reason assigned
was, that he was incapable of making an
election, and that such election, if permitted,
would, in case of his death, be prejudicial
to his heir.
In the case of Foone v. Blount, Cowp.
Lord Mansfield, who is compelled to
467,
acknowledge the authority of Roper v. Radcliffe in parallel cases, combats the reasoning
of Chief Justice Parker upon this doctrine
of election, with irresistible force. He suggests, as the true answer to it, that though
in a variety of cases this right exists, yet it
was inapplicable to the case of a person
who was disabled by law from taking land,
and that therefore a court of equity would,
in such a case, decree that he should taie
the property as money.
This ease of Walker v. Deime, 2 Ves. Jr
170, seems to apply with great farce to this
part of our subject The testator directed
money to be laid out In lands, tenements, and
hereditaments, or on long terms, with limitations applicable to real estate. The money
not having been laid out, the crown, on failure of heirs, claimed the money as land. It
was decided that the crown had no equity
against the next of kin to have the money
laid out in real estate in order to claim it by
It was added that the devisees, on
escheat.
becoming absolutely entitled, have the option given by the will; and a deed of appointment by one of the cestui que trusts,
though a feme covert, was held a sufficient indi''ation of her intention that it should con-

tinue personal against her heir claiming it as
inefCectually disposed of for want of her examination. This case is peculiarly strong,
from the circumstance, that the election is
embodied
in the devise itself; but this was
not enough, because the crown had no equity
to force an election to be made for the purpose of producing an escheat.
Equity would surely proceed contrary to
its regular course, and the principles which
universally govern it, to aJlow the right of
election where it is desired, and can be lawfully made, and yet refuse to decree the
upon the application of the alien,
money
upon no other reason, but because, by law,
he is incapable to hold the land: In short, to
consider him in the same situation as if he
had made an election, which would have
been refused had he asked for a conveyance.
The more just and correct rule would seem
to be, that where the cestui que trust is incapable to take or to hold the land beneficially, the right of election does not exist, and
consequently, that the property is to be considered as being of that species into which
it is directed to be converted.
Having made these observations upon the
principles laid down in the case of Roper v.
Radcliffe, and upon the arguments urged at
the bar in support of them, very few words
will suffice to show that, as an authority. It is
inapplicable to this case.
» The incapacities of a papist under the
English statute of 11 & 12 Wm. III., c. 4, and
of an alien at common law, are extremely
dissimilar. The former is incapable to take
by purchase, any lands, or profits out of
lands; and all estates, terms, and any other
interests or profits whatsoever out of Istuds,
to be made, suffered, or done, to, or for the
use of such person, or upon any trust for
him, or to, or for the benefit, or relief of any
such person, are declared by the statute to
be utterly void.
Thus, it appears that he cannot even take.
His incapacity is not confined to land, but to
any profit, interest, benefit, or relief. In or
out of it. He is not only disabled from taking or having the benefit of any such interest, but the will or deed itself, which attempts to pass it, is void. In Roper v. Radcliffe, it was strongly insisted, that the money
given to the papist, which was to be the proceeds of the land, was a profit or interest
out of the land. If this be so, (and it is not
material in this case to affirm or deny that
position,) then .the will of John Roper in
relation to the be^juest to the two papists,
was void under the statute; and if so, the
right of the heir at law of the testator, to
the residue, as a resulting trust, was incontestable. The cases above cited have fully
established that principle. In that case, too,
the rents and profits, till the sale, would have
belonged to the papists, if they were capable
» The case of Roper v.
RadclifEe distinguished
from the present case.
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of taking, which brought the case still more
strongly within the statute; and this was

much relied on, not only in reasoning upon
the words, but the policy of the statute.
10 Now, what ^s the situation of an alien?
He cannot only talie an interest in land, but
a freehold interest in the land Itself, and
may hold it against all the world but the
king, and even against him until office found,
and he is not accountable for the rents and
profits previously received." In this case
the will being valid, and the alien capable
of taking under it, there can be no resulting
trust to the bMr, and the claim of the state
is founded solely upon a supposed equity, to
have the land by escheat as if the alien had,
or could upon the principles of a court of
equity, have elected to take the land instead
of the money. The points of difference between the two cases are so striking that it
would be a waste of time to notice them in
detail.
It may be further observed, that the case
of Roper v. Radcliffe has never, in England,
been applied to the case of aliens; that its
authority has been submitted to with reluctance, and is strictly confined in its application to cases precisely parallel to it.
Lord Mansfield in the case of Foone v.
Blount, speaJis of it with marked disapprobation; and we know, that had Lord Trevor
10 An alien may take, by purchase, a freehold,
or other interest in land, and may hold it
against all the world except the king; and even
and is not acagainst him until office found;
countable for the rents and profits previously
received.
11 Vide 3 Wheat IZ
Jackson ei dem. State
of New York v. Clarke, note c.
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been present, and declared the opinion he
had before entertained, the judges woHild
have been equally divided.
The case of the Attorney General and Lord
Weymouth, Amb. 20, was also pressed upon
the court, as strongly supporting that of
Roper v. Radcliffe, and as bearing upon the
present case.
The first of these propositions might be
admitted; although It is certain that the
mortmain act, upon which that case was
decided, is even stronger in its expression
than the statute against papists, and the
chanceUor so considers it; for he says,
whether the surplus be considered as money
or land, it is just the same thing, the statute
making void all charges and encumbrances
on land, for the benefit of a charity.
But if this case were, in all respects, the
same as Roper v. Radcliffe, the observations
which have been made upon the latter
would all apply to it It may be remarked,
however, that in this case, the chancellor
avoids expressing any opinion upon the question, whether the money to arise from the
sale of the land, was to be taken as personalty or land; and, although he mentions the
case of Roper v. Radcliffe, he adds, that he
does not depend upon it, as it is immaterial
whether the surplus was to be considered as
land or money under the mortmain act
Upon the whole we are unanimously of
opinion, that the legacy given to Thomas
Craig, in the will of Robert Craig, is to be
considered as a bequest of personal estate,
which he is capable of taking for his own
benefit.

Certificate accordingly.

u
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FT. DEARBORN

NAT. BANK

et al.
(54

N.

Ew 946, 181

Supreme Court of

Illinoia

III.

279.)

Oct. 16, 1899.

Appeal from appellate covirt. First district.
Bill by Walter Wyman against the Ft
Dearborn National Bank and others.
From
a decree of the superior court of Cook county
in favor of complainants,
defendants sued
out a writ of error to the appellate court,
■where the decree was reversed.
80 111. App.
150.

Plaintiff

appealed.

Reversed.

On September 1, 1896, the First National
Bank %t Helena, Mont., drew its check upon
the Ft Dearborn National Bank of Chicago
for $10,000, in favor of appellant J At the
time this check was given, the Ft. Dearborn
National Bank had in its possession, on deposit to the credit of the First National Bank
of Helena, $20,523.67. The Ft Dearborn
National Bank at the same time held a certificate of deposit of date May 15, 1895, from
the First National Bank of Helena, in the
sum of $25,000, which latter was secured by
collateral for the face amount of $30,000 of
notes taken by the First National Bank of
Helena and indorsed to the Ft Dearborn
National Bank. The Helena bank was indebted to the Ft. Dearborn National Bank,
on account $649.89. On the 4th day of September, 1896, the Helena bank was placed
in the hands of a receiver, and on the same
day the Ft. Dearborn National Bank transferred the account on deposit with it to the
amount of $20,523.67 to itself, and credited
its certificate of deposit with that amount
debiting the Helena bank with the same sum,
and leaving a balance due the Ft. Dearborn
National Bank of $2,321.39, with interest
thereon.
On the 5th day of September the
check drawn in favor of appellant was presented for payment to the Ft Dearborn National Bank, which was refused.
On the
21st day of January, 1897, the appellant filed
in the superior court of Cook county his bill,
making the Ft. Dearborn National Bank and
the receiver of the Helena bank defendants,
and sought to marshal assets.
To this bill
of complaint a demurrer was interposed and
overruled. Subsequently
the defendants
to
the bill filed an answer, and the cause was
upon bill and answer, and a desubmitted
cree was entered
in accordance with the
prayer of the bill, to reverse which the defendants sued out a writ of error to the appellate court for the First district where the
decree was reversed, and the cause remanded, with directions to dismiss the bill, whereupon the appellee
in the appellate court
prosecuted this appeal.
Peckham, Brown & Packard, for appellant
Gilbert & Fell, for appellees.

It

PHILLIPS, J.
is Insisted

(after stating the facts).
by the appeUant that by the

execution and delivery of its check for $10,000 against the deposit account of the Ft.
Dearborn National Bank the First National
Bank of Helena assigned and transferred
to the appellant from that deposit account,
an amount sufficient to pay the check on
September 1, 1896, the time at which it was
drawn; and as sustaining this contention
appellant cites National Bank of America v.
Indiana Banking Co., 114 111. 483, 2 N. E.
401; Abt V. Bank, 159 lU. 467, 42 N. E. 856;
and Gage Hotel Co. v. Union Nat Bank,
The principle is
. 171 lU. 531, 49 N. E. 420.
i clearly
established by the foregoing ' and
I other authorities in this state that the check
jof a depositor upon his banker, delivered
to another for value, transfers to that other
I
jthe title to so much of the deposit as the
! check
calls for, and the banker becomes
the
holder
of the money for the use of the
I
/ holder of the check, and is bound to account
[ to him for the amount thereof, provided the
party drawing the check has funds to that
\ amount on deposit, subject to his check, at
Munn v.
Uhe time the same is presented.
Burch, 25 111. 21.
The check operates as an
absolute assigument of the fund on which
it is drawn from the time it is delivered,
as between the drawer and the payee, and
the bank is bound as soon as the check is
presented, and whatever sum stands upon
the books to the credit of the depositor at
the time of such presentation Is absolutely
assigned to the holder of the check.
Bickford V. Bank, 42 111. 238; Brown v. Leckie,
43 111. 497; Fourth Nat Bank v. City Nat
Bank, 68 111. 398; Union Nat. Bank v. Oceana Co. Bank, 80 111. 212; Bank v. Jones, 137
111. 634, 27 N. E. 533; Niblack v. Bank, 169
111. 517, 48 N. E. 438.
And the relation existing between the drawer, the check holder,
and the banker becomes such, when there
are sufficient funds on deposit to meet the
cheek at the time of presentation, that, because such funds were appropriated at the
tjpie of the drawing of the check, the con-^
tract to be Implied between the depositor,
the banker, and the check holder Is that the
check holder, whoever he may be, may have
his action, and recover against the bank the
amount, pro tanto, of the check.
Gage Hotel Co. V. Union Nat. Bank, supra.
In the
latter case It was said (page 536, 171 111.,
and page 422, 49 N. E.):
"If the funds are
In the bank when the check Is drawn, the
drawing
an appropriation, as between the
drawer and the payee, of the sum of money
named In the check, which Is to lie in the
bank vmtil called for by a presentation of
the check.
It is true that in such a case
there is no privity between the bank and the
check
holder until presentment and that
priomy^ in drawing a check does not give
priority of ^igEtTojthe Tund as againstljthe
bffiEerTbut that such priority of ripiTls determmed by the order of presentation." It
was held In Niblack v. Bank, supra (page
521, 169 lU., and page 439, 48 N.
E.): "It
is_

/
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is also the law, where a bank holds a demand note, or a note past due, it has the
right to charge such obligation up against
the maker's deposit account;
and, if it does
so before a check drawn by the depositor
is presented for payment, it will be entitled
to hold the deposit against any check afterwards presented." In this case, on the 4th
of September— at least one day before the
presentment
of the check for payment— the
Chicago bank transferred the account, and
by proper entries on its books credited the
Helena bank with all the money held by it
to the credit of the latter bank, which credit was made on a certificate of deposit, which
was, in effect,
a demand
note.
Hunt v.
Divine, 37 HI. 131; Tripp v. Curtenius, 36
Mich. 494. Appropriating the deposit fund
in good faith, in pursuance of strict legal
rights, for the purpose of protecting its own
Interests,
and without notice of the appropriation of the money by drawing the check
in favor of appellant, was not a wrongful
act, but one authorized by law, and absolutely transferred the legal and equitable right
to the fund so deposited to the Ft. Dearborn
National Bank, the check not having been
presented to it, nor it having any notice of
the same, until the day after the transfer
Under the recognized rule
/ of the account.
in this state there was between the Helena
bank and the payee of the check an absolute assignment of 510,000, then on deposit
with the Ft. Dearborn National Bank, and
no right existed in the Helena bank to change
that deposit in any way, or to so draw
against it as to prevent the assignment pro
tanto from being carried out. It is clear that
the holder of the check had an interest in
the fund so assigned, while it is equally clear
that until the bank had notice it could pay
subsequently drawn checks, or credit the
amount of the deposit on any overdue paper
of its own. The equitable interest of the
check holder, however, remained the same.
It is a principle controlling the marshaling
of securities that where one creditor can
resort to two funds, and another to one of
them only, the former must seek satisfaction
out of that fund which the latter cannot
touch. In Pom. Eq. Jur. § 1414, it is said:
"If, therefore, the prior creditor resorts to
fund, the subsequent
the doubly-charged
creditor wiU be substituted, as far as possiThese rules must be takble, to his rights.
en with the modifications and exceptions
that in their application the paramount incumbrancer shall not be delayed or inconvenienced in the collection of his debt,
•
•
* that the rights of third parties
shall not be prejudiced, and that the parties
themselves are creditors of the same debtor." Numerous authorities are there cited
The prinas sustaining these pfopositions.
ciple of marshaling securities has been frequently applied to cases where there Is an
equitable interest or lien on collateral securities. In Colebrooke on Collateral Securities
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(section 98): "By this rule, a creditor having a lien upon two funds for the
payment of his debt, and a subsequent creditor a lien upon one only of such funds, the
former is required to exhaust his remedy
against the fund which is especially for his
security before resorting to that In which
the subsequent creditor is interested. The
rule, however, is never enforced in cases
where it would cause an injury or damage
to the creditor holding such liens upon separate funds, or would work injustice to
other parties. The rule was applied where a
merchant had forwarded his note to a broker
for sale, and the proceeds, less commissions,
remitted.
The broker fraudulently pledged
the note, with other collaterals, to a bank,
to secure a loan to himself, of which the
merchant received nothing. The merchant,
learning of the misappropriation, gave notice to the bank, and claimed to be subrogated to any surplus arising from other
securities held by it after the payment of
Subsequently, and before the mathe loan.
turity of thft loan, the note fell due, and was
paid without suit. Upon realizing the other
securities, the bank held a surplus in its
hands.
The merchant was entitled to be
paid from such surplus, his voluntary payment not affecting his right of recovery."
This principle Is sustained by Parwell v.
Bank, 90 N. Y. 483. In that case the merchant had an equitable Interest in collaterals, which, with his note, were put up to
secure the loan to the broker by reason of
the broker's misappropriation of the note,
and it is not, equitably, a stronger case for
the marshaling of assets than where, as in
this case, the bank had as security for its
certificate of deposit and for its account
due notes aggregating about $30,000, and a
deposit of over $20,000. Here, $10,000 of the
amount deposited having been equitably assigned to the complainant, by reason of its
appropriation by the bank before receiving
notice of the drawing of the check the complainant was deprived of all interest in the
deposit, and the Helena bank, or Its receiver
(who could have no greater interest than
the bank itself), received the benefit of th*
application of the deposit by the Ft Dearborn National Bank on Its certificate of deposit, and the complainant, as holder of the
check, had such an Interest in the sum deposited that he should be SiUbrogated, as
against the Helena bank or its receiver, to
the notes held by the Ft. Dearborn National
Bank after the payment of the residue due
the latter bank; and this principle of subrogation Is applicable because, by reason of
the appropriation of the fund by the bank
with which the deposit was made to the
payment of a debt for 'which It held two distinct characters of securities, one of those
securities is, to an extent sufficient to pay
the complainant, released from liability so
far as the Ft. Dearborn National Bank was
concerned, and the latter bank had lawfully

it is said
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used 510,000 of a deposit theretofore assigned to the complainant by the Helena bank.
2 Beach, Mod. Eq. Jur. § 784; 1 Story, Eq.

Jur.
It

§§ 635,

636.

is a maxim of equity that "equity re
gards and treats that as done which in good
conscience ought to be done," and in writing
of this maxim Mr. Pomeroy, in his work on
Equity Jurisprudence (section
365),
says:
"The principle involves the notion of an equitable obligation existing from some cause; of
a present relation of equitable right and duty
subsisting between two parties;
a right held
by one party, from whatever cause arising,
that the other should do some act, and the
corresponding
duty— the 'ought'— resting upon
Equity does not rethe latter to do such act.
gard and treat as done what might be done
or what could be done, but only what ought
to be done. Nor does the principle operate Id
favor of every person, no matter what may
be his situation and relations, but only in favor of him who holds the equitable right to
have the act performed,
as against the one
upon whom the duty of such performance has
A court of equity, acting upon
devolved."
this fundamental principle, may go beneath
the appearance of things, and deal with the
real facts, where the interest is a purely equitable one, recognized by courts of equity alone.
When, therefore, a prior incumbrancer of two
funds, by his election of remedies, deprives a
junior incumbrancer, who has a lien upon one
of the funds only, from reaching the particular fund on which he has a lien, the junior
incumbrancer, to the extent of his lien, should
inbe substituted to the lien of the paramount
cumbrancer upon the other fund bound, as
against the debtor and all claiming under him
Gibson
by lien or title subsequent in time.
V. Seagrim, 20 Beav. 614; James v. Hubbard,
1 Paige, 228; CSowes v. Diclienson,
5 Johns.
Oh. 235.
Under a bill for marshaling securities relief may be had In that character of
case. The Ft. Dearborn National Bank had

a right to apply the deposit In payment of the
pro tanto to the extent of the
indebtedness
deposit, and deprive the check holder of any
part of that deposit as a fund assigned to him:
but he had such an equitable interest in that
by the
fund, by reason of its assignment
check, that he Is entitled to be subrogated to
the extent of his check, with interest thereon
from the time it was presented, to the fund to
be derived from the collection or sale of the
collateral securities held by the Ft. Dearborn
National Bank as security on its certificate of
deposit and bank account, after the residue Is
paid to it. The superior court erred in decreeing that the Ft. Dearborn National Bank
should deliver to the receiver of the First
National Bank of Helena the collateral notes,
but did not err in decreeing that from the proceeds of the same there should first be paid
Bank the
to the Ft. Dearborn National
amount, including Interest, due It, and to pay
to Wyman the amount due on said check and
interest, and to retain the balance as part of
the assets of the First National Bank of
Helena.
Nor was there error in the decree of
the superior court in directing, if there was
not enough to pay Wyman in full, the amount
unpaid should be allowed as a claim against
said First National Bank of Helena, to be
paid in due course of administration of Its
assets, and that the receiver pay the costs.
It was error In the appellate court for the
First district to reverse the entire decree of
the superior court, and remand the cause with
directions to dismiss the bill. So far as the
superior court decreed that the Ft. Dearborn
National Bank deliver to the receiver of the
First National Bank of Helena the collateral
notes, its decree Is reversed, but in all other
respects the decree of said court Is affirmed.
For the error of the appellate court for the
First district In reversing the entire case, and
remanding with directions to dismiss the bill,
its decree is reversed, and the cause Is reReversed and remanded.
manded.
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MILLIKEN.

(71 Me. 567.)

Supreme

Judicial

Court of Maine.

December,

1880.

J.

PETERS,
The following fads are deThe
ducible from the evidence in this case:
complainant purchased of the defendants,
certain steam-mill machinery, for removal
from Hallowell to Danlorth, in this State.
There was at the time a verbal agreement,
that the complainant should build a mill, and
put the machinery into it, on a lot of land in
Danforth, bought by him of one Eiissell, who
was to deed the lot directly to the defendants.
The complainant was also to procure a deed
of his home (another) lot to the defendants
from the heirs of H. E. Prentiss, who held
an absolute title thereof as security for the
complainant's indebtedness to them, tnere
being a small balance only unpaid, which the
Tlie dedefendants were to pay for him.
fendants were to give an s^greement, to convey to the complainant if he paid his indebtedness to them according to the tenor of certain notes to be given.
On June 15, 1875, the complainant gave to
the defendants a mortgage on the machinery
as personal property to secure the notes hereafter named, in order to protect a lien thereon until the machinery should be put into the
mill to be built, and become a part of the
real estate.
And there was embodied in this
mortgage, an agreement of the complainant
to build the mill and put the machinery into
it. On June 16, 1875, Russell conveyed the
On August 2,
mill lot to the defendants.
1875, Prentiss conveyed the home lot to them,
they paying the balance of the Prentiss claim.
On August 4, 1875, the defendants gave a
writing to the complainant, agreeing to convey the property to him upon the condition
that he would pay to them his notes on one,
two, three, and five years, re-spectively, with
The notes were given for the
interest.
amount payable for the machinery, the sum
paid to Prentiss, and for other loans and adwent on and
vances. The complainant
erected and completed a mill on the Russell
lot, and the steam-mill machinery became a
part of it.
The complainant seeks to redeem the property, claiming the transaction to be a mortThe defendants contend that the
gage.
transaction was not a mortgage, that it was
s conditional sale.
It was not a legal mortgage: Because the
Warren v, Zovis,
has no seal,
defeasance
And because the papers
53 Maine, 463.
were not between the same parties. At law,
the conveyance must be made by the mortgager and the defeasance by the mortgagee.
Shaw y. Erskine, 43 Maine, 371.
But the transaction was in equity a mortThe criterion
gage — an equitable mortgage.
is the intention of the parties. In equity,
this intention mav be ascertained from all
pertinent tacts either within or without the

Where th«
written parts of the transaction.
intention is clear that an absolute conveyance is taken as a security for a debt, it is in
equity a mortgage. No matter how much
the real transaction may be covered up and
The real intention
governs.
disguised.
"If a transaction resolve itself into a security, whatever may be its form, and whatever
name the parties may choose to give it, it is
in equity a mortgage." Flagg v. Mann, 2
Sumn. 533, Fed. Cas. No. 4,847.
The existence of a debt is well nigh an inThe infallible evidence of the intention.
The defendants
tention here is transparent.
have a debt and held the property as a security for its collection. A legal mortgage
I
avoided; an equitable mortgage was
I was
•made.

Although different at law, in equity a
mortgage is not prevented because the con1veyance does not come from the equitable
: mortgager.
It is suflBcient that the debtor
\ has an interest in the property' conveyed,
Having such an
I either legal or equitable.
interest, if he procures a conveyance to one
who advances money upon it for him, taking
tlie property as security for the money advanced, he has a right to redeem.
Tlie
grantee in such case, acijuiring the title by
Jones on
j his act, holds it as his mortgagee.
Mort. 2d ed. § 331. Stoddard v. Whiting,
: 46 N. Y. 627; Carr v. Carr, 52 N. Y. 251.
It is denied that this court lias the power
I
I to declare
that an absolute deed shall be
I deemed to be a mortgage, allowing an equi-l
At law|
j table mortgager the right to redeem.
it has no such power. Nor, when the court
in equity, was the
I had a limited jurisdiction
It was always underj doctrine admitted.
stood, however, that, in a case like the presi ent, if, instead of a demurrer, an answer
was filed admitting the facts alleged, the
court had the power to apply the remedy.
Thomaston Bank v. Stimpson, 21 Maine,
195; Whitney v. Baohelder, 32 Maine, 313;
Howe v. Russell, 36 Maine, 115; Eiohardson
But since the
V. Woodbury, 43 Maine, 206.
act of 1874 conferred general chancery powers upon the court, it has full and comfdete
jurisiliction in such cases. Rowell v. Jewett,
69 Maine, 293-303; Jones, Mort. (2d ed.)

I

§282.
Courti of equity generally exercise

such

While the grounds upon which the
power.
doctrine is admitted vary with different
courts, there is a great concurrence of opinIn our
ion as far as the result is concerned.
judgment, it is a sound policy as well as
principle to declare that, to take an absolute
conveyance as a mortgage without any defeasance, is in equity a fraud.
Experience
shows that endless frauds and oppressions
would be perpetrated under such modes, if
It is taking
equity could not grant relief.
an agreement, in one sense, exceeding and
differing from the true agreement. Instead
of setting it wholly aside, equity is worked
out by adapting it to the purpose originally
intended. Eouity allows reoaralioa to be

:

48
made by admitting
The cases
proved.
are too numerous
cases are collected
§ 241, et teq. See
109 Mass. 130; and
Mass. 256.
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to be

which support this view
to cite. The American
in Jones, Mort. 2d ed.
Campbell v. Dearborn,
Hassam v. Barrett, 115

The complainant seelts to separate the artioriginallj mortgaged as personal property, and, being allowed the value of them,
redeem the balance of the estate only.
That
would not be equitable.
The personal became a part of the real as originally designed
to be.
It was affixed and solidly bolted thereto.
The mortgage was evidently only to
serve a temporiiry purpose.
It was not just
to either party that there should be two mortIt is urged that the
gages instead of one.
defendants foreclosed the personal mortgage.
It could not be done. The personal mortgage was extinguished when attempted to be
done.
That was but a ruse to get the possession which the defendants were entitled
to.
Ko severance was ever made or attempted to be made.
It is intimated that the mill has burned
down, pendente lite, under an insurance obtained by the defendants, and a question
may arise, before the master, whether the
complainant should have a credit of the net
If the insurance was obtained on
proceeds.
the mortgagees' own account only, they
should not be allowed. CusJiing v. Thompson, 34 Maine, 496; Pierce v. Faunae, 58
Maine, 351. The head note in Larrabee v.
Lumbert, 32 Maine, 97, is erroneous in that
It was allowed in that case by conrespect.
sent.
Insurance Co, v. Woodbury, 45 Maine,
cles

447.

fleld agreed to pay all taxes and Insurance."
He also says, "We have had the house,
stable and mill insured, and have paid
the insurance, $108."
We think this is evidence of an insurance obtained by the mortgagees at the expense of the mortgager on
account of his failure to keep his verbal covenant to insure, and renders it proper that
the net proceeds of any insurance obtained
should be allowed in the settlement between
them.
But this cannot be, if the insurance was
collected under a policy in which it is agreed
between
the insured and insurer that the
company in case of loss should be subrogated
to the right of the mortgagee. For in such
case the insurance is not in fact on the mortgager's account, nor is it such an insurance
Jones,
as could be made available to him.
Mort. (2d ed.) § 420, and cases in note.
The complainant may redeem the whole
property upon payment of whatever may be
due upon the whole debt.
Inasmuch as the
complainant sets up a claim exceeding the
equitable right, neither party to recover costs
up to the entry of this order; and whether
future costs shall be recovered by either side,
to be reserved for decision when the proceedAnother
ings are to be finally terminated.
reason why complainant should not recover
costs is, that when bis bill was commenced
the mortgage debt was not due.
The mortThe
gage could not be redeemed until 1880.
bill was commenced long before that time.
But as the mortgage is now due, and no
point is taken that the proceeding was premature, it will probably be ior the interest
of all the parties that their matters may be
adjusted under this bill. For which purpose
a master must be appointed, unless the parties can best determine the accounts between
themselves.
Decree aeeordingly,

But where a mortgagee insures the property by the authority of the mortgager, and
charges him with the expense, then any inBifrance recovered should be accounted for.
And if a mortgager covenants to insure, and
APPLETON, C. J.,
fails to do 80, the mortgagee can himself in, sure at the mortgager's expense.
FOBTH, VIRGIN, and
One of the defendants testifies that " Stinch- curred.
\<,

WALTON, DAN-

LIBBEY, JJ.,

con-

(5)

BREWER,

A.

Hay-

s

,

Bradbury, for complainant
for defendants.
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few weeks after the sale.
March. 1858,
Brewer died, and the respondent has been
appointed as aaministratrix on his estate.
an said notes and mortgage to Brewer hav
coime into her hands as such administratrS^
One of ttip nntpg )^a,p ho en paid to her, and
ghe still holds the flthpr nntea and mf)rt;sflf;e.
Brewer[s _estate Is reDresented-.as JnsQlxent
andn:ommissioners have been appointed, and
have repnrtpfl tliaJJJTg^claJirj of the cnpipjainthe,tiine-Jit_H3£_de:,
anFIs ^3^.85; and,
large part of the debt
cease of fi'rewer,
to
iateBSfirTtn hp. -«ef nEed..by...fl5i.jagEtgagfc.
him was due and unpai.d,_ and.Jia8.Jiat aiTlCft

a

jsmsL.£isssL,Jss..JJSmSZjoZMmsL,

§

a

d

^,(f

Et

a

Ijien on the stocks, to secur e all sums of
money
then due, and such further sums as
"
the co inpTaJnant might furnish anST advance
to said Brewer," for "the purpose' of, flnishiiig
said ship a nd fittin gs har for_sea.
The vessel
was completed, and was ^regist^^]jn_the
name of said Brewer as owne r, of seven eigiiflis, an'g o F^yatlia nlei XyFr""'^^ "^ """^
The said Brewer, on th e back of
Sghth.
said mortgage, acEHgWTSgg Eirih'Wrinrigj
^e ship thttgTesig^gar' ws the vess'ffVame3" InTSe^ mprt
^^e. The mortgage was dulj
recorded, on the day of registry, in the cnRtom house, and afterwards
in the town
clerk's office . Soon after wajds_tte, s hip ^ror
eeeded -to sea, a nd has never since bg^.iii
this state, except in June. 1858. and -Aha
complainant has not exercised control over
her or received any possession
nndfr hiy
mortgage,
in February. 1858, the ship being
in New Orleans, the said Brewer sold to said
French tne seven-eigntns of tne ship, which
then stood in his name, for their full value!
making no reservatio n of. -the... rig hts f^f thi»
complainant under his mortgag e, but giving
an absolu te bill of. sai.e,^jEliJi warranty, of.
said seven-eighths . Upon the sale. Brewe r
receivea from ji'rench, as~part ot the consid eration, his three negotinhli ^ notes, arnnnntmg in all to $12.240, in nearly equal sums,
and payable at differen t dates , the lat^
being" the first day ot Marcn. i8t)t): t^e sa
mortgage , oL-Baill
notes being secure
by

It

KENT, J. The case, as stated in the bill,
to which a general demurrer has been filed,
is in substance this:
I. N. M. Brewer, the
intestate, on the 25th of October. 1851. gave
to the complainant a mort{;age of a

a

'

den,

1863.

Heard on demurrer.

f

IBi^i^egn^y.
B.

Court of Maine.

a a

(51 Me. 4D2.)
Supreme Judicial

relief as the nature of the case may require.
which arises is*
The principal question
whether .- a Tifinrf gfl|3^^e nf
vessel which has_
distant tate, by
been sold in another and
the mortgagor in possession, by an absolute
of sale
the entire ves sel'or igt'erest,
.bi
and. wJth.. warr anty^ without any priSF authority from the mortgagee, can follow the
proceeds of the sale, existing in ttie""p'6t68
^iven for"the purc haseTaDdTn" the possession
'
represeSStiver
of the itiortgag6r,""or~Sis
It is
well-settled doctrine, both in law
change ot rop^
and in equity that
mer
erty fro m one form to another can not. 4a.
jij:self. divest the owner, ffij&agg who have
distinct and mmediate rights in the thing.
ih.ita original shap
of their property hi it,
As
general rule, hat right attaches to the
new form so long as such new ro perty
capable of being lflenti%d and distinguished
..any
from all other property. &116, np rights
bona fide purchaser for
valuable -c onaideration, without notice. Intervenct It makes
no difference.
In law, into what other form
the change may have been made, whether
into promissory notes received as the consideration of the transfer, or into other merchandise.
The product is substituted for the
original thing, and so remains, as long as it
can be clearly shown to be such substitute.
ceases when the means of distinguishing
and identifying fail. Scott v. Surman, Willes,
400; Whitcomb v. Jacobs, Salk. 160; Taylor
leading case)
V. Plumer
Maule & S. 562;
Story, Eq. Jur.
1258, 1259.
Money itself may be followed if
can be
thus identified. The difficulty in relation to
money usually is that, as
has "no ear
mark,"
cannot be thus distinguished; but
this is simply a failure of proof, but does
not alter or disprove the principle. Taylor
V. Plumer, above cited.
This doctrine has been often applied to
agents, factors, and trustees, where the sale
has been rightfully made, and the proceeds
are existing in notes or other property, and
the agent dies or becomes insolvent. ThompMason, 232, Fed. Oas. No.
son V. Perkins,
13,972; Story's Equity, before cited.
This class of cases is where the sale was
made by
person intrusted with the property with a power to -sell, or where the sale
has
subsequently ratified and con- .
been
firmed.
But the same principle applies to cases
where the property of a party has been misapplied, or
trust fund has been wrongfully
"An abuse of trust can confer
converted.
no rights upon the party abusing it, or on
those who are in privity with him."
Story,
Bq. Jur.
1258.
The case of Taylor v.
Plumer, before cited, was one of fraudulent
transfer. Mr. Justice Story, In Conrad v.
Insurance Co.,
Pet. 448, says that this
general principle "has been extended to Cases
where there has been
fraudulent or tortious misapplication of property."
It may be admitted that the relation of
o

v.

ll

McLARREN
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mortgagor and mortgagee does not of itself,
and unconnected with other facts, create the
relation of principal and agent, or give any
right to the mortgagor to sell the whole
property by an absolute bill of sale, with
warranty of a perfect title. The mortgagor
in possession may sell his interest^ 1. e.. his
right to redeem, but h e.Ja^iaL-Wr ongdoe.r.if he
tiip pntire property to a
b61Is aiid deliver s .,
purchaser without thp knr;>-^leflg;ft nr {issen);:
Such sale, if the existence
of the mo rtgagee.
of the mo rtga' ^elS n nt ^^ispfnaprl ia nn-yg ffTSTJ^
a PT-iminfll ftfFpnse .
I t may
St. 1860, c. 150.
also be granted t hat, as to^tJie mortgagee and
In j" title and mter est, sucn saie ao^s not con vey, nor'impair his title, and that he may_^
aB'tf~eafQfc.O iig.. ri ght to the, thing.
l5ur'sii6
jKtieffiifiE Jia.majr.„find. it.
But w e thinlt that, unde r the circumstances
stateg~ m this bill, he
h^_an el ection to~5o
'
55r or to follow" the proce eds ^ex istin g' in t^
flEw" foi- m of negotiable notes in the ha nds
t flti,vp ^f ^iij^
^II^J"2ll£^.^^LS^ tho_copi:eRaii
estate.' iB emaydo this on the ground that
he"as^nts to and affirms me saie, and to tn e
change x)f the prpjei tS-Jaartgaged
to._^
from a vessel to the notps t,f>\pp. ST^subsequent ratification is equivalent to a prior
authority. We have seen that, if he had had
prior authority, he would have come under
the rule so often applied, to agents and factors.

He may do this, also, on the nthpr p;r^>mn1..
was a wrongful, If not a fraudulent^
conversion of his pro perty.by.the mortgage
lii possess i on, ana he max, so ^^- waive.. thg
tort as to pursue the proceeds in the JOSS''
form, whilstjjhfiy. n an bp identified
He. must
elect wbic iTcn,n,l'sg tn pirrgnf ■ He cannot hav e
Murray v. Libbern, 2 Johns.
both_£fiaieiiifia.
Ch. 441; Murray v. Ballon, 1 Johns. Ch. 566.
The bill suflaciently sets out an indebtedThe comness covered by the mortgage.
plainant must, of course, establish such indebtedness, i. e., for money advanced for the
purpose of finishing the ship and fitting her
for sea. No other debt or claim is covered
by the mortgage.
But as to this debt, under the circumstances of this case, the law ^imputes a trust in
the mortgagor during his life, anS that trust'

"^

thatit

t he notes in the hands of his per ot the
sonal representative . The proceeds
s ale of the sh i p, in her ^ "i^s , stand in place^
_
^"''^- ^P^ sho^Tld be anal ifid as'
"O^.^^'""^
we ha ve a ri^ht to presume Mr., BESffiec-Jf
h'eT] a^'U^d. would haYfi-applied them, so far
as_needed,„^„i]iS. discharge nf the ripht.qg-^
the mo rt;p;^p^ .
cured,^by
*
In this case there is not a plain and adeq uate remedy at law . xne estate is insolvent, and, to say the least, it would require
a peculiar action and judgment in law to
take these proceeds out of the general" mass
of the estate, which by law should be distributed pro rata among all the creditors,
and appropriate it specifically to the complainant's debt. Such appropriation is peculiarly the proper province of a court of equity.
According to the statement in the bill, the
claim of the complainant is not equal to any
one of the notes, and it would be difficult to
find any principle of law by which an action
of trover could be maintained for them. The
estate is entitled to the notes and the proceeds after the mortgage debt is paid, and
the claim set up is based on an Imputed t rust
'"'^
^
ana not on a legai tme to the notw.j
it is worthy ot oDservation that tne words
limiting the equity powers of this court to
cases, "where the parties have not a plain
and adequate
remedy at law," wMch are
found in Rev. St. 1841. c. 96, are omitted in
the present Revised Statutes. We are not
called upon, in this case, to determine whether the omission of these words does in fact
enlarge or alter the equity powers of this
court.
It seems to leave them under the general rules of equity in all cases where the
subject-matter Is made by statute cognizable
follows

in equity.
It was declared by this court,' In Tappan
V. Deblois, 45 Me. 131, that "by the Revised
Statutes of this state (1857) ye have jurisdiction of all cases of trust, whether arising py
implication of law or created by deea or-—

—

Vlll."'

■

Demurrer overruled.

APPLETON,
DIOKERSON,
red.

O.
and

J., CUTTING, DAVIS,
BARROWS, JJ., concur-
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embodied by the last sent ence, and says the
gecreerto I;?!? ptF
court erred in rendering
(5 S. E. 194, 79 Ga. 451.)
forced by__a iracnmeni: tor contematf-rV'E'isatfa.,
becau se J;he verdict was a 'money verdicti
Supreme Court of Georgia . February 13, 1888.
and t£e^same7:ould oniy be enfof ceff by eX'
Error from superior court, Muscogee coun- ecution; jsecong'f' fT^P OTl^S'tBe" verdict of the
ty; Smith, Judge.
Jury was a money verdict, ana couig''g5r^
Su it by Hattie E. Tillman and William
enforced by . a.n~gCtgchmeht for contempt.
Tillman, plaintiffs and defendants in error and could only be enforced by execution;
against Jonn W. Clements, dernndant an
^tiirdJ ecause hgTerStcTof 'fcejury was' a
debt, and to enerror,
money v erdictrjTna was
in
for
an
account
and
settleplaintiff
ment of~a legacy due"saia" Hattie hi. mi - force" the de cree^by 'ag''imgB TOP ri'or conman under the will of one Jacob A. Clem - tempt w ould be to Tmpr'is'on"*ffie' defendant
!,.•_,;
'!^"-i?frn""!s"-i5«i««iii«««iijiii«!J!!iTa':.
i^i' jt-ilji.
for
ents. John W. Cle niCTts__Deing^ an executor
debt. whichirBroEmtea'ti g:tTO^;ijsj^^^^^
tion of the stajEef
of the same.
our&.Tecaus"e the decree
souglit and moved for provides botn for the
The following is the official report:
by execution, and an atHattie E. Tillman, n legatf-e nnrlpr th(> will entorc inent of
of Jacob A. Cleme nts, deceaspfl- with ht^r tachment for contempt; and the complainhusband and trustee. Willifl.m„L. Tillmnn ant should be required to. elect whether she
filed their bill fo r .qcconnt anri s ettlemen
would proceed to enf orceit bv execution or
against John W. Clements, executor, and Sa- attachment foi:_£aBtamBtJf the court determined that
ftm -BT-CIgments. .executri
it could be enforced by attach"
ment for contempt."/
The_b ill contamed charges, of mismana^ement 6r"the estate, viQ^ations pf the provi C. J. Thorn ton,._f or. plaintiff in_ error.
L.
sron§"6r saig bill, a na nQn:rn8'yr"»nt by t^° F. Garrard, for defendants in error.
"f
SecutSr of the intei'est
(if>Tnp]|fiii^,r^j; q,|3
iegafefe.
i.'he defendants answered the bill;
KIBBEE, J.i 'Originally, in the absence
but as "their answers are not material or nec- of statutes providing otherwise, decre es of
essary to an understanding of the errors com- courts of ec uitv. of vyhatever kind or natureT"
plained of, they are not set forth. The jury
" We. the operatq.^ stf;^ptlv and exclu«iv|ly
iff^returned the following verdict:
Jgg^-. The only remedy for their enforce jury, find that Sarah B. Clements has no ment was by
what is termed "process of
property or eiTects of the estate of Jacob A. conteiililit," Uhfler wnich
he party falling
Clements,
de ceased, in he hands, as execu - to
arrestea and^mpirlsoned
obgy^ jhem wa
/.Mg or otnerwise. wej the Jury, fju-therfind until he yielded
"o6^^ia£fiL."orr^Sid--tihe
that John W. Clements, as executor of the pontempt by showinig 'that-disfl.bfiidienca
yt^s
Clements,
deceased, has now not wilful, but the result^_of jnabillty, just
will of Jacob A.
_
in his hands tIie,sum _of^eight hundred andjjpia produced by his .wn,_fa3;lt,Qr^oatMmafi£,.
'dolla rs princi pal and^ve hundrea'^'nars^- The writ.df .assistance to deliver possession,
leresl, Ijelohgillg' KrHnt ng'Er Tiirma h. as lega - and even the sequestration to compel the
A. Clements. " performance of a decree, are comparatively
tee under the will of Jaco
Upon this verdict tEe following decree was of recent origin. Our statutes expressly pro"Whereupon, the vide that "all orders and
IhH court:
Uy
i-eudertid
decrees of.,flja^£ftm;t
OTtJlulHUa
(ioiusiaered. it is ordered, adjudged
enforCe dTy atta ch|ngnt against the
S^he'
a na decreed by the cou rt that the complainan
person decrees for money, may be enfoceed
do t-ecover the same sum or eignt hundred and by execution against
Code,
jthe^aESBSEty."
ten doii ars^riricipal an3"'the' furth er sum of §"3099. ' "JTdecree in favor of any party, for
five -nunafga" dollars Interest to this date, a spe cific su m of money,
for regu lar in ""'" ""
doll ars, coits "st'anmenig"^° 1Eone^^ shall be enforcigi^
and "the fu rthe stm
" flnrlo
"of suit in this behalf laid ^uF ana_ ^^ended,
againsT'prop^r^'v as at law
4;il5. " Every decree or order of a court of
ToT W hlCli" saig~ge veraTsums let execuHorns- ^MWfl
sue, to TBie^levied in~the" first "2^6 of the equity may be enforced by attaghme pt
agajng
goodg-g HCT"chattelg, lands and tenem'ents, "of " the person for contempt: and Jf^jafissftaJafi
saidTacoF Al. Clements, -agcgaBeO" in'^Si partly for money and partly for the,.perJo hn W. Clements. execu'toV of th rormance^f^a duty, the fo nper. may Jifiuen{lands
gilL-fifL- gaid Jaco b_A ^'qni?"tSr '"<*^" ^"^ rorced'byexecution, a,nd
the^Iatter by^ atj:^.^^foun d; an If notto be found, then to be inent orjoth^process." 7!fode','§' 4216.
The
levie^of the'pbrsonal goods and chattels. clear Tegislative intent is manifest to en<''g"''
lands and tenements^^of said John Yft
large and render more efficacious equitable
and decreed by remedies, while preserving the remedies the
ents.. it is turther ordere
said court thgrj-lltt iiaiU J^n W. Clements courts had previously employed in the abdo satisfy and pay the aforesaid amounts, sence of statutes providing others. Tjndpiprincipal, interest, arid cSS ST to We^safa our statutes, when a party is decreed to percomplainant, onOT_before^'tEe , arst""^y jaf "lorm a autv. or fo rin any i^ct other tha.n thp
Taniiary 'Seftl a'n'ct,'iir "def.ault Jjaeieof, that
Ee he heidTand deemedjto be in con tempt
Blandford, J., being disqualified, Judge Kib" Plainlj g,
and dec ree of this^court
bee, of the Oconee circuit,
was designated to
"^the^order
ia^rrni; p^epta" to the' portion of the decree preside in his stead.
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mere pa yment of money, which the cotirt Th mome nt
appears that there
has Ju risdiction to adjudge He shall do. jFEe* it^itwo^3[cle^^|TeTBe'3iH^of^
disolbgya'.J£e anJtJi6ri'£y' oj tTEie"~court Is defied;. "to (Jisc"iiarge
___ the "part'y,*'*etc.
.^^^_
JSe^is g uiltg-itf contempt, an d the arrest and. TKer^'Kerr that, "o'Mili'arily, it would
'

be imla

imprisonment . of .hi§_i Lej:gaiUOiaLimBasfla: proper to include in the order the alternative
ment for_ debt
in any a,pprogriate sense je£ order for imprisonment on failure, since it
"
contempt will en"ferm."
cour rnf"errii'itv shmild not to be presumed that
^uTiTF
'the
"there
rBnder"«:'^ Himpl^ dpprpo fny iTi^f^<»v pn a
orovisiony
simple , money ,_yerdict, — a d^^iy^e which. . It hall be no lmpBijl()ftlB^nt for debf'^as not
~
Int ended to intCTfere with the traditional
fa,ilnre.ia "power ot cnancei7^urtsJo"punish for con
Taw^pc6^3ji.g.ainst.^i:aBfiCt£j=ttig.
pay the decree HfiJJ^J^ot, be JSOjEtemakhftj. tempf'aIl,refuBaI g''t5~ oBey their a wiui He, could compulsory process.. .again^t.,,th.e.,
per- creeB ^na^sscSBXK" Tfiis proposition may be
8on of t he p arty in 5e|3iilt be r^sR ^ to-ta conceded to be sound without affecting the
In Coughlin v. Bhlert, 39 case at bar In any respect "The power in
enforce a;^B|£^n
Mo. 28Si, ithe court uses the following lan- question was never exercised by chancery
guage:
"We do not mean to say that a courts except in those cases where a trust in
party may not be put in contempt for dis- the property or fund arose between the parobeying a decree for the performance of acts ties litigant, or some specific interest in
which are within his power, and which the was claimed, or the chattel had some pecourt may properly order to be done. If it culiar value and Importance that a recovery
were shown, for instance, that the party of damages at law for its detention or con£ad in his possession
certain speciflc sum version was Inadequate. Such interference
of money or other thin
which he refused was in the nature of a bill quia timet, and
to deliver up, under, the! order of the court was asserted only on a proper showing that
fo any .purpose^ it may very well be that the fund or property waS in danger of loss
Story, Eq. Jur.
or destruction."
his disobedience would be a contem
fo
708jurisdiction
which he m ight lawfu lly be,
710.
"No
to compel the pay]fed^"
TnTSanEoTyTtlJarTtonril
Ga. 220, JudgeMc- ment of an ordinary money demand unconCay, delivering the opinion, says: "We do nected with such peculiar equities ever exnot intend to say that simply because a debt isted in chancery courts, nor had they the
is adjudged by a decree In chancery, in- power to compel such payment by punishing
stead of by a judgment at law, It may there- the refusal to pay under the guise of confore be enforced by imprisonment. Tfte.igr^;,
n must be cleaxLv ^'"Hiiifflf (^^ntpmnt
IgJ^lJ^, nffy aFEar tne cteCTge was.jight In
awarding an^gSe cuiion agalnat-thfi-fiseciitQi
or the process of the court, ■""li tiniiii"Ti
"".2
'
Unwilling to obey
W!iio
the order as set forth in said decree, but ffie facta did
able and unwilling
» » It ought never to be
lot au'^faorize a!n 'alternative order iniprigpn^oTlTBfe courL_
■resorted to except as a penal process,
round- ing H'e'''fle!fenda nt on'Siflure 'to pa.j ._J)i^-\
ed on th nnwil lingness o? tEe"pari£yTo obey.
lenFreversecC
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canceled_andL2lks5SEi®i^? ""^"I^i-SSiji^l
the title of the plalB tiffa in an?lo"said pr emis^^nff'evefy part thereof, ma De^ onSrm^
ana establi^ed -aff" agalBsT said" ■^efioaahts
and each and every of them, and all per-

1

a

p

a

a

t
t

SiSSd-HB^ISL. ^'^'^""^"^^^ plsiiniHffg^^crMted
oeremoved",
by^the- severaX*9Beds~aforesaia,
and that the said aecds, ana~' ^:eB35a~ail
oOSeii7 ^""gecIgf^d_null and Toid7"ana~T?g

^

a

and^tt^j^^^^tEat-ilie

it

1879,

defendant Sansom held ossesi on of t^e land
i3iider"a"Iease
from the other de fendants nd
as" their tenant'" TEe""aeferiaants
offered in
judgment rendered
eviSence tEe record of
by the district court of Johnson county, on
August 24, 1875, upon
petition filed June
11, 1873, by the heirs at law of League, (who
against
died intestate November
1865,)
Virgil Wilkerson, Orlando Dorsey, and several other persons, and Hart, alleging that
Wilkerson ejected the plaintifCs from this
land, and BnlawfuUy
withheld possession
thereof from them; that on October 29, 1870,
the defendant Dorsey, by deed diuly recorded,
conveyed
to some of the other defendants
than Wilkerson and Hart three-fourths of
the land, reserving in that deed the remaining fourth to himself, and that other deeds
(particularly set forth) of parts of the land
were afterwards made to the rest of such
other defendants and recorded; jiat the defendant Har "sets up some pretende d., clajffl
and that "the de^4g.'Ja tIetosai d-ttffla-;"
fendant Wilkerson'Ts~S. naked trespasser upon the land of the plaintiffs, and that the
several other defendants' several deeds,
which appear upon the record of deeds of
Johnson county as aforesaid, are fraudulent
and void, and that the said pretended claims
and deeds, and each and all of them, cast a
cloud upon the title of the plaintiffs;" ^nd
praying "tha they have judg ment, that the

is

DecemBer

9,
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9,
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GBAY, J. This is a writ of error sued out
by Edmo nd J. Hart, a citizen of Louisiana ,
to'reyerse a j udg ment r endered against him
in tiie circuit court of Jhe^ United^tates
ffie''Northern drsfflct of Texas, In an action
brought by him against,^aHfin_ Japspgi, aiid
the heirs at law of Jphomas^M, Xieagu^cit-'
izens of Texas, to recover a tract of land in
Johnson county, 'lu llmi tiiat of whicn tney
had tHspuftSt ii^ ea- 'EiSu
St~the trial. Hart
jBat gnt from me fe ^^^STTSis title iffld^
pubfic of Texa to League, £d_a_deed with
fom~League,
^^erarbovenants^of warranty ~
August
_184g^^ nd"boffi recorded "on
c[a"ted_

a

t

fendants in error.

s

Error to the CircTiit Court of the United
for the Northern District of Texas.
Henry J. Leovy and W. Hallett Phillips,
for plaintifE in error. A. S. Lathrop, for de-

States

e

January

l^

for

S. 151.)

Supreme Co urt, qf thg TTnited States.

claiming through or under them," aiiii
writ of possession, damages, and. costs
That record also showed the issue and due
service of citations to all the defendants ex-'
cept Dorsey and Hart; the issue..gl..a_i!itation directing
heriff _^'s erve Hart,_being
a citizen of Louisiana, by publication^^" and
"the sKerffi's return^ showing 3ffie"\xec"ifltion of
tire"HEa1:ioii,Jdry .aj^h^Bublication in a^ijewspaper of the county four successive weeks
like servTce' by
Before he return day, and
citizen of New
TniBIication on" Dorsey,
York. That record further showed
default
of all the defendants; and that upon a wfit
of inquiry the jury assessed damages against .
Dorsey and Hart; fmrnij_asi fai^« t>ie issufi
"<* the
_r^,';^'^ Pn^"""*" tn.J.pafnio nT^r^ftiR t^"g
aintiffs
Jus hgirs; jthftLjaact "glaimed
teiid lanffy""""and that a deed' was made by
borsey and "recorded, as alleged in the petition, but that Hart and Dorsey respectively
had no title of record or otherwise; ^d returned
verdict " for the laintiffs: and tfia?
tliey rec""ovef~SSe and desCTiEearin.'-tB.e.„ petion."
That record finally showed a judgment '''that the plaintiffs recover of the defendants the premises described," and "that
the several deeds in the plaintiff's petition
mentioned be and the same are hereby annulled and canceled, and for naught held, >and the cloud thereby removed," and for
costs, and that execution issue for the costs.
The circuit court, against the plaintiff's objection, admitted the judgment in evidence,
instructed the jiury that
divested the plaintiff of his title to the land, and directed a
verdict for the defendants.
The plaintiff, deriving his title under
deed with covenants
of general warranty
from League, is entitled to maintain this
action against League's heirs, who are estopped by those covenants, unless the former
judgment in the action brought by them in
the state court has adjudicated the title as
between them and the present plaintiff.
It
is therefore necessary to consider the nature
and effect of that judgment.
The petition
combined,
in accordance with the practice
prevailing in that state, an action in the nature of ejectment to recover possession of the
land, and a suit in equity to remove a cloud
upon the plaintiffs' title; and the service by
publication was in the form authorized by
the lodal statutes against non-residents.
Pasch. Dig. Laws Tex. (4th Ed.) art. 25.
The petition alleges that Wilkerson was in
and that the other defendants,
possession;
Hart, held recorded
except
deeds, which
were fraudulent and void, and cast
cloud
upon the plaintifts' title.
But as to Hart,
did not allege that he was in possession,
or was In privity with the other defendants,
or that he held any deed, but only that he
set up some pretended claim and title. And
the verdict finds that he claimed the land,
but had no title of record or otherwise thereThe judgment
in.
that the plaintiffs recover the land of the defendants,
and that
sons

et al.

a
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the deeds mentioned in the petition be and
are annulled and canceled,
and the cloud
thereby removed, and for costs; and execution Is awarded for costs only, and not for
any writ or process in the nature of a writ
of possession or habere facias.
It is difficult to see how any part of that
judgment (except for costs) is applicable to
Hart; for that part which is for recovery
of possession certainly cannot apply to Hart,
and that part
who was not in possession;
which removes the cloud upon the plaintiff's
title appears to be limited to the cloud created by the deeds mentioned in the petition;
and the petition does not allege, and the verdict negatives, that Hart held any deed. But
if there is any judgment (except for costs)
against Hart, it is, upon the most liberal
construction, only a decree removing the
cloud created by his pretended claim of title,
Genand is no bar to the present action.
erally, jfnot unive rsal ly, equity juri|d|£tij>n
.'TS~exer"cisey''iiriperson'am,'"and' ^Wt i^ rem,
and depends up0ll'"tE5^6nff61 "oT the court
over the parties, by reason of their presence
or residence, and not upon the place where
is
^the land lies in regard to which relief
sought
Upon a bill for the removal of a
cloud upon title, as upon a bill for the specific performance of an agreement to convey,
the decree, imless otherwise expressly provided by statute, is clearly not a judgment in
rem, establishing a title in land, but oper\ates in personam only, by restraining the de'fendant from asserting his claim, and directI Ing him to deliver up his deed to be canceled, or to execute a relief to the plaintiff.
Langd. Eq. PI. (2d Ed.) §§ 43, 184; Masaie
Orton v. Smith,
V. Watts, 6 Cranoh, 148;
18 How. 263; Vandever v. Freeman, 20 Tex.
It would doubtless be within the power
334.
of the state in which the land lies to provide
by statute that if the defendant is not found
within the jurisdiction, or refuses to make
or to cancel a deed, this should be done in
his behalf by a trustee appointed by the
Felch v. Hooper,
court for that purpose.

Ager v. Murray, 105 U. S.
in such a case, as in the orof its jurisdiction, a court of
by compelling a
personam,
deed to be executed or canceled by or hi behalf of the party. It has no inherent power,
by the mere force of its decree, to annul a
deed or to establish a title.
In the judgment in question, no trustee to
act in behalf of the defendant was appointed
by the court, nor have we been referred to
any statute authorizing such an aPDOui1;ment
to be made. { The utmost ettect which can be
attributed to the judgment, as against Hart,
is that of an ordinary decree for the removal
by him, as well as by the other defendants,
of a cloud upon the plaintiff's title. tTSuch
a decree, being in personam merely, can only
be supported against a person who is not a
citizen or resident of the state in which it is
rendered, by actual service upon him within
its jurisdictioS and constructive service by^
publication ina newspaper is not sufficient.
The courts of the state might perhaps feel
bound to give effect to the sgrvice inada as ^
directed by its statutes. jBut no court deriving its authority from another government [
will recognize a merely constructive service !
as bringing the person within the jtu-isdic- |
tion of the court.
The judgment would be^
allowed no force in the courts of any other
state;
and it is of no greater force, as
against a citizen of another state, in a court
of the United States, though held within the
state in which the judgment was rendered.
Hollingsworth v. Barbour, 4 Pet. 466, 475;
Boswell's Lessee v. Otis, 9 How. 336; Bischoff V. Wethered, 9 Wall. 812; Knowles v.
Gaslight Co., 19 Wall. 58; Pennoyer v. Neff,
95 U. S. 714.
See, also, Schibsby v. Westenholz, L. K. 6 Q. B. 155; The City of
Mecca, 6 Prob. Div. 106.
The circuit court having ruled and instructed the jury otherwise,
its judgment
must be reversed, and the cause remanded
with directions to set aside the verdict, and
to order a new trial.
Mass. 52;
132.
But
dinary exercise
equity acts in
119

126,

\
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and indlyidua l in thek character, or h ayS-fln

MESSENGER.

especla:! value^on^accpuM &i&'S..8;SSM
connected IwlthJthCTQ, as pictures, 'cmq^Jties,

N. E. 491, 147 Mass. 185.)

Court of Massacliusettb.
Middlesex.
June 19, 1888.

fofmanceof

Appeal from supreme judicial court, Middlesex county.
Bill In equity, b y Oeorge B. A{\nmn affai"st
Wil liam T .. Messens^r, to compel fflft performance of an agre e ment to furn ish t he
plamtiH wlffi''""cerEam'"peiTecr~working ^injectors for steataqgcrtiei'^'--aga'To "apply 'for
and -asslgn tcr pKlHtlg cer t^aZIgt^g paienF
urtEi d ominion ot Oanaaa! Hearing in the
supreme juQiciarcburTupon defendant's demurrer, which was sustained, and the plaintiff appealed.
The facts are stated in the
opinion.

DBVENS,

J. It

Charles S.

ness.
is the co ntention of

defendant that the plaintiff bas^Ji^fullj^cMj:.
plete, and adequate remedy-at-jcomiopn
By a suit for dam ages , a nd that the court ,,
We
gtcnag' 'Iff'equityT iSnnot ^ant ~
sought by the prayers of the" ^IT Thef con B'overs y arises from the iailure "Eo perform
an exe cutorywritten~ ^ontractr "So'Tar as
"THis relates to personaTpPeptP^, the objections arising from the statute of frauds,
which haye sometimes been found to exist
when oral contracts were sought to be enforced, haye, of course, no application. The
general rule that contracts as to the purchase of personal property are not specifically enforced, as are those which relate to real
property, does not rest on the ground of any
distinction between the two classes of property other than that which arises from their
Contracts which relate to real
character.
property can necessarily only be satisfied by
a conyeyance of the particular estate or parcel contracted for, while those which relate
to personal property are often fully satisfied
by damages which enable the party injured
to obtain elsewhere in the market precisely
similar property to that which he had agreed
The distinction between real
to purchase.
and personal property is entu-ely subordinate
to the question whether an adequate remedy
can thus be afforded.
If^fro m the nature
of the p eisflCaL _property,_ it cannot, a court
iS'equity wi ll entertam jurisdiction to en Istory, Jilq. Jur. § 717;
Tcitvw^tSeToSSact .

J|^

6lark

y.

Flint,

i

22

furntturer^iTi heirlooms, specjfit-pera cpntractjn relation to^them
wiU be decreed.' Lloyd y. Loaring, 6 Ves.
773; "Fells y. Read, 3 Ves. 70; Lowther v.
Lowther, 13 Ves. 95; Williams v. Howard, 3
Murph. 74. An agreement to assign a patent will be specifically enforced. Blnney y.
Annan, 107 Mass. 94. Nor do we p e rceiye
any reason why an agre ement t ofurnish arti cles which the yendor"'aloh"e'^ii'' supply,
whetKTbecause their'manufaetufe is guarded by a patent or for any j)ther_reason,
Hapgood
"should not also be thus enforced.
yrTE£osenstockr23
Fed. 86. "As the yalue of
a pateut-right cannot be ascertained by computation, so it is impossible, with any approach to accuracy, to ascertain how much
a yendee would suffer from not bein^ able
to obtain such articles for use in his busifamily

Judicial

Wm. B. Durant, for plaintiff.
Knowles, for defendant.
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Pick.

231.

A

conti-act

for

bank, railway, or other corporation stock,
freely sold in the market, might not be thus
enforced, but it would be otherwise where
the stock was limited in amount, held in a
few hands, and not ordinarily to be obtained. White y. Schuyler, 1 Abb. Prac. (N. S.)
300; Treasurer v. Mining Co., 23 Cal. 390;
Poole y. Middleton, 29 Beay. 646; Doloret
■^hfij:&-Mti1 Sim. & S. 590.
V. Eothschild,
cles of person al prop prtr, "^""1 frp r°"!jJiar

The contract of the defendant . was twofold: to fumisli and delly^E certain describwithm a specied "worEIng'steam-injectors,
fied time, to the^plamtiff| ariS'also tha.t_if
the JHefendant "shall make im^i^'SBai^ts
in^
injectors for steamBoilers, and shall take
wiTpatgnt s therefOTjn_Jhe ynited..§tates, he
and,
will_a^^^for letters patent Jn£8flada,
and,
cony
ey
EtSning
.
them,_wni7?ssisii
onTo
the same" to^ the plaintiff, andjjia,t,he will
iiot do 'any""act*'prejndi cial to these^ lg£tfiSS
patent or Can ada, or the monpEflE^thus segure 5r"'ii:' 'TF^said' "tEaF" the_court will not
egfaccsua. contract ffi):.pei:sflnal. services when
such services require the exercise of peculiar
s5ill, IhtellecEuaTabiutyr^Hd judgment, and
that, therefore, the defendant cannot be ordered to make and deliver the injectors contracted for. But the principle on which it
Is held that a court of equity cannot decree
one to perform a personal service involving
peculiar talent or skill, because it cannot
so mould its order and so supervise the individual executing it that it can determine
whether he has honestly obeyed it or not,
has no application here. The defendant has
agreed to furnish and deliver certain injectors, which the contract shows to be patented
articles. Ther e is nothing in th e JnlL-from
whlchjtjs'to tie inferred that t hey were jret
to be made~wESrthe conti*act"was executed;
Birt,~if'"tt be assumed- that they-were, there
is nothing from which it can be inferred
that any skill peculiar to the defendant was
required to construct them.
For aught that'
appears, they could be made by any intelligent artificer In the metals of which they
were composed.
The details of their manufacture are given by reference to the patents, which are referred to In the agreement;
so that no difficulty, such as has sometimes
been experienced,
could have been found In
describing accurately and even minutely the
articles to be furnished.
Nor are there
found in the case at bar any continuous du-

56

plaintifE could obtain for the breach of that
to be done, or work to be performed,
portion of the agreement which relates to
requiring any permanent supervision, wMch,
the application for a patent in Canada for
as it could not be concluded within a definite
the improvements which defendant had
been
and reasonable time, has sometimes
We have not
made, would be in damages.
held an obstacle to the enforcement of a conThat equity, by
Intended thus to decide.
tract by the court. Agreements to make an
virtue of its control over the persons before
archway under a railway, or to erect a sidthe court, takes cognizance of many things
ing at a particular point for the convenience
which they may do or be able to do abroad,
of the land-owner, have been ordered to be
while they are themselves personally here,
specifically enforced. Although the party agwill not be controverted^ One may be enjoin->
grieved might have obtained damages which
ed from prosecuting a suit abroad. He may
would have been sufficient to have enabled
him to pay for constructing them, and al- be compelled to convey land situated abroad,
although the conveyance must be according
though the work to be done necessarily Into the laws of the foragn country, and must
volved engineering skill as well as labor, he
be sent there for record. Pingree v. Coffin,"^
was not bound to assume the responsibility
12 Gray, 288; Dehon v. Foster, 4 Allen, 545;
or the labor of doing that which the defendCunningham v. Butler, 142 Mass. 47, 6 N.
ant had agreed to do. Storer v. Railway Oo.,
Greene v. Railway
E. 782; Bailey T. Ryder, 10 N. Y. 363; New2 Youuge & C. Ch. 48;
ton V. Bronson, 13 N. Y. 587. There is nothCo., L. R. 13 Eq. 44.
The case at bar Is
ing to show that the plaintiff, in making his
readily, distinguishable from that of WoUenapplication in Canada for the patent, is comsak V. Briggs, 20 Bradw. 50, on which the
In that case the de- pelled to leave the state, any more than he
defendant much relies.
would be compelled to do so if he was an
fendant was to construct for the plaintiff
applicant at Washington. The grant of such
certain improved machinery for a particular
purpose, but no details were given as to the jj^ patent is an act of administration only,
form, structure, principle, or mode of op- ■"'If it were to be granted here, the party
erating the proposed machine.
It was ob- jOBTOuld be ordered to make application. It
viously a contract too indefinite to enable the
was held in Runstetler v. Atkinson, 4 MacArthur, 382, that where a formal assignment
court to order its specific enforcement.
■^ It is urged that specific performance of a
of an invention had not been made, but a
part only of a contract will not be ordered valid agreement had been made so to assign,
equity would order the party to make the
when it is not in the power of the court to
\order the enforcement of the whole, and that formal assignment, and also to make appliit would not be possible to enforce that porcation for the patent, which, in such case,
tion of the contract which relates to the apThe laws of
would issue to the assignee.
Canada, which we can know only as facts,
plication for letters patent in Canada, and the
subsequent assignment of them.^But where
are not before us by any allegations as to
If all that is required by them is a
iTtwo parts of a contract are distinctly separathem.
/ ble, as in the case at bar, there is no reason
formal application in writing by the inventor, there would seem to be, from the alleand the
j why one should not be enforced,
in damages for the
gations of the bill, sufficient reason why the
I plaintiff compensated
defendant should be required to make and
V^breach of the other. When a contract relates
• to but a single subject, and it Is Impossible forward it, or place it in the hands of the
for the defendant to perform it except par- plaintiff to be forwarded, to the Canadian
tially, the plaintiff is entitled to tlie benefit of authorities. In any event, as the application
such partial performance, and to compensais preliminary only to obtaining letters patent for the purpose of assigning them to the
tion, if it be possible to compute what is just,
plaintiff, the averments of the bill, taken in
far as it is unperformed. It was therefore
s^so
held in Davis v. Parker, 14 Allen, 94, that
connection with the terms of the agreement,
set forth a good reason why the plaintiff may
where one had agreed to convey land, vdth
release of dower, and was unable to procure
ask an assignment of his title to the improvements in question from the defendant,
a release of dower, the purchaser was entitled to a conveyance without such release,
so far as the dominion of Canada is concerned, and also why the defendant should
with an abatement from the purchase money
of the value of the wife's Interest at the be restrained from alienating or in any way
See, also, Milkman
Incumbering any right he may have to lettime of the conveyance.
V. Ordway, 106 Mass. 253; Curran v. Waterters patent from Ganada if plaintiff should
Power Co., 116 Mass. 90.
decide to seek his remedy in this form, rather
We have assumed, in favor of the defendthan in damages for breach of this part of
ant's contention, that the only relief that the
the contract. Demurrer overruled.
ties
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MAXIMS OF EQUITY.

