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Supreme Court
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of Michigan.

CO.

1.)

Dec. 4, 1893.

to circuit court, Wayne county; Cor

J.

Reilly, Judge.
Action by Calvin Lucas against the Mich
igan Central Railroad Company for damages
for wrongful ejection from defendant,s train.
Judgment for plaintiff, and defendant brings
error. Reversed.
nelius

Henry Russel, (Ashley Pond, of counsel,)
Dickinson, Thurber & Stev
for appellant.
enson, for appellee.

McGRATH, J.

Plaintiff

purchased

an ex

cursion ticket at Dexter, good to Detroit
and return, and rode to Detroit thereon.
At
about 8 o’clock on the evening of the same
day he took the train at Detroit for Dexter,
taking a seat in the smoking car. When a
few miles out of Detroit, the conductor took
up his ticket. When the train arrived at
Ypsilanti. plaintiff left the smoker, and took
a seat in a regular passenger car.
After the
train left Ypsilanti, the conductor came to
plaintiff, and demanded his fare. Plaintiff
informed him that he had given him his
ticket in the other car. The conductor then
Plaintiff replied
asked him for his check.
The
that he had not been given a check.
conductor threatened to put him oil’, but did
not at that time, but told him that he would
have to pay his fare, or get off at Ann Ar
Plaintiff responded that he had sur
bor.
rendered his ticket, and_ would not pay his
fare. After the train left Ann Arbor, the
returned,
and, plaintiff refusing
conductor
called the
to pay his fare, the conductor
brakcman, and they together pulled plaintiff
from his seat, took him through the car, and
put him off, about one mile west of Ann
Arbor and eight miles east of Dexter. Plain
tiff testiiied that when his ticket was taken
up no check was given him; that when the
conductor came to him the second time, and
again just before he was put off, he told the
conductor that if he would go back with him
into the smoking car he would prove his as
sertions by the man who sat with him, but
that the conductor told him that he had no
time to bother with him; that the conduc
tor insisted that he (plaintiff) had gotten on
at Ypsilanti; that he was ejected from the
car by force at about 10 o,clock at night;
that the night was very dark; that he could
not even see the fences on either side of the
track, and that he was.compelled to walk
home. It was not claimed on the trlalthat
plaintiff had not surrendered a ticket, but
the conductor insisted that he had given him
and all of the excurslonists checks; that he
told plaintiff that if he would bring one
man that know him, that said he came from
Detroit, it would be all right, but he would
not do that; that he used no force in eject
ing him; and denied that plaintiff had re

DAMAGES.
quested him to go into the smoking car for
the purpose of identiﬁcation.
One of plain
tifiT,s
witnesses,
who was in the smoker,
testiﬁed that the conductor gave plaintiff no
check when the ticket was taken up. An
other witness,
who was in the car from.
which plaintiff was ejected, testiﬁed that she
was an excursionist, as were others who
were with her; that no checks were given
to her or the other excursionist with her,
and that she heard plaintiff say to the con
ductor that if he would go into the smoking
car with him (plaintiff) he could prove that
,
he got on at Detroit, and had given up his
refused
to go.
ticket,
and the conductor
Plaintiff had a verdict for $1,200, and de
fendant appeals.
The alleged errors rclatc to the refusal of
requests to charge, and to the instructions
The de
given on the question of damages.
fendant was entitled to have the jury in
structed as to the law applicable to its ver
After the surrender of
sion of the case.
his ticket, plaintiff had left his seat in the
smoking car, and taken a seat in another
If plaintiff received a check from the
car.
conductor, and, when his fare was demand
ed, did not produce the check, and, when re
quested, refused to go into the other car for
The
identiﬁcation, he could not recover.
check, if given, was given him for the very
It was notice to
purpose of identiﬁcation.
him that the conductor would rely upon its
The
production, and not upon recollection.
defendant was entitled to the instruction
that there was no evidence of malicious in
tention on the part of the conductor; but,
under the circumstances of this case, if the
jury believed the testimony introduced on
behalf of plaintiff, the plaintiff was enti
tled to recover, not only those damages,
which are ordinarily termed "actual dam
ages." but for whatever injury to his feel
ings or of indignity, pain, and disgrace such
conduct would tend to produce in vi w of
Con
the time, place, and circumstances.
duct may be so hasty and ill-timed, and so
far disregard proper precaution and the
rights of others, as to be reckless and op
pressive, and the law regards recklessness
as aggravating the injury. \
and oppression
Post Co. v. .\IcArthur, 16 Mich. 453; Josse
lyn v. McAilister, 22 Mich. 310; Kreiter v.
Nichols, 28 Mich. 499; Elliott v. Hcrz, 29v
Mich. 202; Kehrig v. Peters, 41 Mich. 475,
2 N. W. 801; Ross v. Leggett. 61 Mich. 445,
plaintiff,s legal rights were
28 N. W. 695.
violated by the expulsion from the train, it
to consider the injury to his
was for th
feelings tha
onduct would be likely to
of his consciousness that
produce, in
ult, and had a right to re
he was witho
Rail
main upon the train to his destination.
road Co. v. Flagg, 43 Ill. 364; Carsten v.
Railroad Co., 44 Minn. 454, 47 N. W. 49;
Railroad Co. v. Rice, 64 Md. 63, 21 Atl. 97;
Railroad Co. v. Holdridge, 118 Ind. 281, 20
N. E. 837. It was expressly held in Raii4
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road Co. v. Winter’s Adm’r, 143 U. S. 60,
12 Sup. Ct. 356, that if plaintiff was right
fully on the train as a passenger, he had the
right to refuse to be ejected‘ from it, and
to make a suﬂicient resistance to being put
oﬂ! to denote that he was being removed by
compulsion,
and against his will; and the
fact that under such circumstances
he was
put o the train was of itself a good cause
Defendant,s
of act n against the company.
belie! cannot be held to justify unreasonable
or reckless conduct.
Welch v. Ware, 82
ich. 77; Raynor v. Nims, 37 Mich. 34.
court was in error, however, in in
structing the jury that plaintil! was enti
WThe
tled to exemplary damages in the absence
of any explanation as to what was meant
by that term.
Post Co. v. Mt'Arthur, supra.
The court had already instructed the jury
that plaintiﬂ! was entitled to recover as ac
tual damages “for such pain and mortiﬁca
tion and disgrace as the act entailed," and
informed the jury that if plaintiff made
\then
proposition to the conductor to step back
\a
into the other car, and allow him to prove
that he got on at Detroit, and surrendered
his ticket, then he was entitled to recov
er,
in addition to his actual damages,
what the law calls “exemplary damages."
The jury were left free to add to the amount
which they found that plaintiff had suffered
from mortiﬁcation, pain, and disgrace a fur
ther sum as a punishment.
‘he aim of
law which gives redress for pr vate wrongs
is compensation
to the injured, rather than
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the prevention of a recurrence of the wrong.)
The law recognizes the fact that an injury
may be intensiﬁed by the malice or will
tulness or oppressiveness
or recklessness ot
the act, and simply allows damages com
mensurate with the injury when these ele
ments are present.
The added injury in
consequence of their presence is not always
susceptible of proof, hence the matter is left
Courts,
to the sound discretion o! the jury.
however,
should call attention to the ele
ments that should be considered by juries in
this class of cases, and caution them from
acting upon improper theories.
Josselyn v.
McAillster, 22 Mich. 310; Scripps v. Reilly, 38
Mich. 10; Stilson v. Gibbs, 53 Mich. 280, 18
N. W. 815; Wilson v. Bowen, 64 Mich. 133,
31 N. W. 81.
It is urged that the defendant
is not liable in exemplary damages for the
oppressive
or reckless conduct of the con
ductor, and Railroad Co. v. Prentice, 147
U. S. 101, 13 Sup. Ct. 261, is relied upon. In
that case the act was wholly without the
line or scope of the conductor,s authority,
and the court expressly
recognize the rule
that, if any wantonness or mischief on the
part of an agent acting within the scope of
his employment causes additional injury to
the plaintiff in body or mind, the principal
is liable to make compensation for the whole
injury suffered. and a number of cases are
For the
cited in support of the doctrine.
errors mentioned, the judgment is reversed,
and a new trial ordered.
The other justices
concurred.
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Court of Appeals of New York.

Jan.

13, 1891.

Appeal from
supreme court, general
term, iourth department.
Han
Watson M. Rogers. for appellant.
nibal Smith, ior respondent.

GRAY, J. This plaintiff has recovered a
verdict ior $8,000, as damages ior the
breach by defendant of his promise to
marry her. The proofs abundantly justi
ﬁed the jury in ﬁnding as they did. but the
defendant insists that the trial judge erred
in his rulings upon the evidence, and in
his charge. He does not raise any ques
tion about the fact of his agreement to
marry the plaintiff. and, indeed, he could
not well do so, as it was established out
of his own mouth; but he thinks his case
was prejudiced by theadmission ofcertain
evidence, and by the wayin which the trial
judge submitted the question of the dam
ages to the consideration of the jury, and
that he should. thereiore. have a new trial.
The general term, in afﬁrming the judg
ment, have passed upon various points
raised by the appellant, and we might well
remit the case without further expression
of opinion; but some of the questions still
insisted upon seem to deserve further con
sidera tion from us. Evidence of the defend
ant,s general reputation as to wealth, at
the time of the agreement ofmarriage, was
admitted against the objection to its cor‘
petency upon the subject of damages in
such an action.
The exception to its ad
mission presents an interesting question,
and one which may be deemed
ice,
gether free from difﬁculty.
Such
on ﬁrst consideration, seems to 'couﬂict
with the general rule that in actions ior
a breach of contract evidence as to the de
fendant’s wealth is inadmissible.
The
plaintiff. in such actions, is entitled to re
cover only those damages which she may
prove that she has suffered in consequence
of the defendant,s failure to perform on
his part. The defendant,s solvency, or in
solvency, has nothing to do with the is
sue, and furnishes no measure ior the com
putation of damages. And this rule of ex
clusion as to such evidence has been also
applied to cases where damages are sought
to be recovered for seduction, or ior crim
inal conversation.
James v. Biddington,
6 Car. & P. 589; Dain v. Wycoff, 7 N. Y.
191.
Baron AnnsnsoN, in James v. Did
dington, an action by a husband for crim
inai conversation with his wife, asigned
as the reason ior holding such evidence to
be improper that “the plaintiff is entitled
to as much damages as a jury think is a
compensation for the injury he has sus
tained, and the amount of the defendant’s
property is not a question in the case.”
Judge GARDINI-IR. in Dain v. Wycoff. an
action by a father ior the seduction of his
daughter, reasoned, upon the exclusion of
proof of what defendant was worth, that
the jury should not be allowed “ to go
beyond the issue between the parties liti
gating, and, after indemnlfying the plain
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ceed as conservators of the public morals
to punish the defendant in apri vate action
ior an offense against society." The prin

ciple underlying the exclusion of this kind
of evidence. in the latter class of cases, is
that viIid,i(:tlV601,|I)1tniiIlvt!dtiln§§§§_,W0iild
be improper,
as the recovery in them
should be conﬁned to what the jury may
deem to be a sufﬁcient compensation ior
the injury sustained by the plaintiff) But
the present action is quite other in its nat
ure, and constitutes
an exception to that
general rule upon the subject of damages
ior violation oicontract obligations which
has been assented to by the judges of the
courts in this country and in England. it
is apparent that, in such an action as this,
there can be no hard and fast rule of dam
ages, and that they must be left to the
discretion ofthe jury. Of course, that dis
cretion is not so absolute as to be inde
pendent of a consideration of fheevidence.
It is one which is to be exercised with re
gard to all the circumstances of the par
ticular case, and, as it has frequently been
said, where the verdict
has not been
inﬂuenced by prejudice, passion. or cor
ruption, the ver ict will not be disturbed
by the court.
That the amount of the
suitor’s pecuniary means is afactor ofsome.
importance in the case of a de and of
marriage cannot fairly be
It is a
circumstance which very frequen
denied? y must
have its particular inﬂuence upon the mind
of the woman in determining the question
of consent or refusal; and, as I think,i
a proper case, very naturally and properly
so. The ability of the man to support her
in comiort, and the station in life which
marriage with him holds forth, are mat
ters which may be weighed in connection
with an agreement to marry.
In the case at bar the plaintiff was 47
years of age, and the defendant 74. Six
years previously he had smght her ac
quaintance, unsolicited by her, and with
matrimonial views on his pa t. He had
visited her more or less freq ently, and
had twice proposed marriage beiore their
engagement in 1886. She was and had
been supporting herself as ateacher and
superintendent in city schools. He had
never been married, and had lived in the
country as a farmer. He was possessed of
pecuniary means, considerable in amount
in the general estimation of his neighbors,
and not inconsiderable if we take his own
Though pretending to some
estimate.
cultivation of mind, which, among other
ways, if we may judge from this record,
he seemed to delight in displaying by a
versiﬁcation of the homely though not very
inspiring or romantic topies and events of
his farm life and surroundings, be yet was
seemingly lacking in those outward graces
of the person which are not infrequently
deemed a substitute ior more solid posses
sions. Nor does he seem to have had re
course to the adventitious aids of the ward
robe to adorn his exterior person, and
thereby to compensate for personal short
comings.
I think that the jury should be
made aware of all thecircumstances which
in this case, and in every such case, might
be supposed to have presented themselves
to the mind of the plaintiff when asked to
change her position by marriage.
Of
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the

home

offered,

which ior its comiorts ‘and case would de
pend upon the more or less ample pecuni
ary means of the defendant, the freedom
from the personal exertions ior daily sup
port, the social position accompanying

the marriage, all these are facts which
have their proper bearing upon the ques
tion of marriage.
The wealth and the rep
utation ior wealth of a man are matters
which, as this world is constituted, often
aid in determining his social positiou,not
withstanding he may have other and more
intelligible rights to it, and despite objec
tionable characteristies or traits. Where,
thereiore, the defendant has demanded an
engagement of marriage, it seems proper
enough that the jury should know what
possible reiniorcement his suit may have
had , and what were the inducements
by his social standing and sur
offered
roundings.
In the case of James v. Bid
dingtnn, supra, Baron Annr:non, while
holding it improper to give evidence of the
amount of defendant,s property in an ac
tion for criminal conversation, said: “In
case of breach of promlse of marriage,
he amount of the defendant's property is
very material, as showing what would
ve been the station of the plaintiff in
society if the defendant had not broken his
promise. n And see Berry v. Da Costa, L. R.
1 t‘. P. 331; Wood v. Hard, 2 Bing. N. C.
166.
It has been so held in this court, and
in the courts of other states, to some of
whose decisions the respondent,s brief has
directed our attention.
Kniffen v. Mc
Connell, 30 N. Y. 285: Lawrence v. Cooke,
56 Me. 187; Bennett v. Beam, 42 Mich. 346,
4N. W. Rep. 8: Allen v. Baker, 86 N. C. 91.
In Mayne, Damages, (Wood,s Ed. § ,77,)
upon the strength of the English authori
ties I have cited, the same rule is given.
I apprehend, however, that the difﬁculty,
in the question beiore us,of theevidom1.e,is
not so much in adducing proof as to defendant,s pecuniary means. as in the mode
of their proof.
But assuming, as I think
we are bound to do under the authorities,
that the amount of defendant,s property
is material in such an action, then evidence
of the reputation which
he enjoys
for
Reputation is
wealth is unobjectionahle.
the common knowledge of the community,
and, if it is exaggerated or incorrect. the
defendant has the opportunity to correct
it,
of giving the exact facts upon the
trioalnd
. The admission
of the evidence is
not to establish an ability to pay, but to
show the social standing which defend
ant’s means did, or might. command.
In
Knlffen v. McConnell, 30 N. Y. 289, which
action
for
promise
was an
a breach of
Judge InonAnAm, deliver
of marriage.
opinion
ing the
of the court, held that “it
my be objectionable to particularize the
wtdant’s property, and such evidence
"l he conﬁned to general reputation
.v he circumstances
of the defendant.
extent I think it admissible."
r.
4d judge does not reason upon
,t I am not aware that this de
[nit
,er been questioned, and I do
well can be. In Kerioot v.
ost. & F. 160, an action ior
,nise of marriage, in 1860,
“
:
You mayask inagener
he defendant,s property,

"
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but you cannot go into particular items
as to his property. " I think we must con
clnde upon authority, as well as upon the
reason of the thing. that evidence of the

reputation of the defendant as to wealth
is admissible in these cases. The belief
of the plaintiff must have been inﬂu
enced by the opinions
or beliefs of the
members of the community in which the
defendant resided. She could not be pre
sumed to have personal cognizance of
a matter. which
is so peculiarly one
within the individual’s exclusive knowl
edge, and what credence she gave to gen
eral report was not without justiﬂcation.
She had some right to rely upon it. The
action is intended as an indemnity ior the
temporal loss which the plaintiff has sus
tained, and that embraces the mortiﬁca
tion to the feelings. the wounded pride,
and all the disappointments from the fail
ure of the marriage, as well in the losses
it has occasioned as in the blow to the
affections.
The appellant insists upon the error of
the trial judge in submitting to the jury
the question of exemplary damages. But
we think, in such a case, that it is the
province of the jury to determine upon
the proof of the facts and of the surround
ing circumstances what damages should
be awarded.
If the conduct of the defend
ant in violating his promise is character
ized by a disregard of the plaintiff,s feel
ings or reputation; if he has placed her,
or induced her to place herself, in a false
position, or to forego temporal advan
tages; if the breach of his promlsels un
justiﬁable; if he spreads upon the record
matters in defense of the action which are
senndalous, and tend to reﬂect discredit
n on the plaintiff, or stain
her reputa
ton.—then these are all circumstances
which may be considered by the jury, and
may be availe
of by them to enhance
the dlimﬁgeB. Here the trial indge (lid
not say in his charge that this was a case
ior the inﬂiction of punitive damages. He
instructed the jury, in substance, th t if
the plaintiff was entitled to damages
they should certainly give compensatory
damages, and that, in the exercise of their
discretion based on the proofs and circum
stances of the case, they might award
exemplary or punitive damages.
Upon
this subject, of when such damages might
be awarded. he read at length from the
opinions of this court in Thorn v. Knapp.
42 N. Y. 474, and Johnson v. Jenkins, 24
N. Y. 252, for the purpose of showing the
rule to be applied. It is clear that he
left it to them to arrive at a decision up
on the propriety of giving exemplary
damages from a consideration of the de
Now,
fendant’s motives and conduct.
there was evidence in the case upon which
a verdict might well include exemplary
damages. The wedding day was agreed
upon, the usual preparations were made
by the plaintiff, and relatives and guests
were hidden to the ceremony. But the de
fendnnt did not appear. He alleged phys
ical ailments in excuse of not fulﬁlling his
marital engagement, but there was evi
dence that he was evading it, and sham
ming iliness. He admits that he had no
fault to ﬁnd with her. She had resigned
her position to marry him. He denies re

.
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questing her to do so; but his attempt at
denial is weakened by his subsequent ad
mission that he expected her to do it.
Then,in his pleading, he charges the plain
tiff with having no affection ior him. but
with entertaining a purpose to procure
money from him, on the pretense of his
.promise to marry her, and his breach
thereof. These were elements in the case
which might properly enter into the de
cision of the jury as to the amount of
damages.
The appellant alleges another error in
the charge, when the trial judge in
structed the jury: “In ﬁxing the amount
[of damages] the plaintiff is entitled at
least to such damages as would place her
in as good pecuniary condition as she
would have been if the contract had been
fulﬁlled.” This was, of course, a careless
use of language, but itcould not have prej
udiced the defendant’s case. It was very
plain from all the charge,in whatpreceded
as in what immediately iollowed the sen
tence picked out ior objection. that the
trial judge intended to and did instruct his
jury that they should compensate the
plaintiff ior what she had lost and was

deprived of by the failure of the marriage.
They might aﬂix to the marriage with
the defendant that pecuniary value which,
in their judgment, upon all the circum
stances of the case’ it would have to tho
plaintlfi. The jury could not reasonably
have understood thejudge otherwise.
It
may often occur in a charge to the jury
that particular words or expressions used,
when taken by themselves, will be objec
tionable or seem to be erroneous; but they
should not be considered independently of
contextual phrases. If, when read in con
nection with the rest oi thecharge, the sense
of language used is made clear, and its
meaning explained, and the instruction is
not uncertain as to the subject-matter, the
result of the trial should not be disturbed
for more inaccuracies or carelessness in
speech.
There is no occasion ior a further
discussion of any questions, and the judg
ment and order appealed from should be
aﬂlrmed, with costs. All concur, except
EARL and PrccxaAn,
who dissent. on
the ground that it was error to receive
proof of the defendant,s wealth by repu

JJ.,

tation.

J udgment

aiﬂrmed.
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Adm,r,
N. E. 239,

v.

SHOLTY,

121

Supreme Court of Illinois.

Error

T.

to appellate
Reeves, Judge.

court,

Ill.

Adm,r.

1887.

Third district;

0.

Blades & Neville, for plaintiff in error.
Kerrick, Lucas & Spencer and Tipton & Bea
ver, for defendant in error.

J. This is an action of tres
by
defendant in error against
brought
pass,
plaintiff in error, in the circuit court of Mc
Lean county, under the “Act requiring com
pensation for causing death by wrongful act,
neglect, or detault;" being chapter 70 of the
Hurd.
Revised Statutes, entitled “Injuries."
Rev. St. 1885, p. 695. Jury was waived by
agreement, and the case was tried without a
jury before the judge of the circuit court,
who gave judgment for the plaintiff for
$2,500. This judgment has been aﬂirmed by
the appellate court, and is brought before us
for review by writ of error to the latter eourt.
Hannah Sholty was the wife of Levi Sholty,
a farmer living in McLean county, near
Bloomington. About February 17, 1886, a
working-man upon Levi Sholty,s farm di
covered a man in the barn, who. to all ap
pearances, had been concealing himself there
for some time. The person so concealed‘ is
proven to have been defendant,s intestate,
Benjamin D. Sholty, a brother of Levi Sholty.
MAGRUDER,
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end of the barn, with a shot..:,un.
He was plainly visible in the light made by
the ﬁre that had broken out. He called upon
Mrs. Sholty and her daughter Mary, who was
with her, to stop. They stopped, turned, and
had advanced a few feet on their way back
towards the house, when David Sholty ffred
at them with the gun in his hand. Both
in
were shot. The daughter was wounded
the wrist, and the mother was killed. This
action is brought by her husband. as admin
istrator of her estate, to recover damages for
her death, against the administrator of the
estate of David Sholty, who is said to have
perished .in the ﬂames of the burning barn.
The defendant introduced no testimony, ex
cept that the examination of one witness was
begun, and abandoned, after a few prelimi
nary questions, on account of the ruling of
The defense
the court as hereafter stated.

the eastern

660.)

Sept. 27,

F.S

proposed to show by the witness on the stand,
and by others there present in court, that de
fendant’s intestate, Benjamin 1). Sholty, was
insane at the time Mrs. Sholty was killed.
The court refused to receive evidence of his
insanity, and exception was taken to the rul1
The question presented relates to theI
ing.
injuries
for
person
liability of an insane
com-''
mitted by him.
it is well settled that, though a lunatic is
not punishable criminally, he is liable in a
lvil action for any tort he may commit
owever justly this doctrine may have been
originally subject to criticism, on the grounds
of reason and principle, it is now too ﬁrmly
supported by the weight of authority to , be
Some efforts seem to have been made on
‘‘
February 17th or 18th to get the oﬂicers of disturbed. It is the outcome of the prin
0
is
not
couch
that in trespass the intent
the law in Bloomington to go out to the farm
Mr. Sedgwick, in his work on Dam
and arrest Benjamin D. Sholty, called by the
(marg. page 456,) says that, on princil
witness David Sholty. This effort, however,
lunatic should not be held liable for his torti
failed. Accordingly. Levi Sholty and his
Opposed to his view, however. is
ous acts.
hired man, and a number of his neighbors,
gbthered at his house on the afternoon of a majority of the decisions and text writers.
There certainly can be nothing wrong or un
February 18, 1886, for the purpose of watch
ing for the intruder, and getting; him out of just in a verdict which merely gives compen
sation for the actual loss resulting from an
The barn was 40 or 50 feet
his hiding-place.
wide, and from S0 to 100 feet long. It was injury inﬂicted by a lunatic. He has proper
situated about 150 or 200 feet north-west ly no will. His acts lack the element of in
Hence it would seem to
tent, or intention.
from the house. The granary was in the
follow that the only proper measure of dam
western end of the barn, and, hence. in the
ages in an action against him for a wrong,
end that was furthest from the house. About
is the mere compensation of the party injur
Sholty
o,clock
evening,
David
was
in the
6
Punishment is not the object of the
ed.
discovered in the granary by his brother Levi
unsound in mind are the
whenvpersons
law
just
on
watch
out
McCoy,
who
were
and one
There is, to be sure, an appear
wrong-doers.
side of the granary door. He shot at them
twice with a pistol, while they were trying to ance of hardship in compelling one to respond
for that which he is unable to avoid, for
prevent his escape, and to capture him. Oth
But the ques
want of the control of reason.
ers who were waiting in the house came to
'
is
one of
cases
liability
in
these
of
tion
obtained,
rope
was
with
A
pub-\ .
their assistance.
lic policy. it an insane person is not held
“‘e intention of tying him, if captured. Pres
his
in
interested
liable for his torts, those
.tly there was a cry of ﬁre, and the ﬂames
otherwise,
might
not
relatives,
or
estate,
as
breaking
the
eastern
out at
are seen to be
have a suﬂicient motive to so take care of
d of the barn, being the end nearest to
as to deprive him of opportunities for in
him
Hannah
Mrs.
this
time
At
house.
irds the
ﬂicting injuries upon others. There is more
lolty, plaintiffs intestate, went from the
injustice in denying to the injured party the
use towards the barn, and had advanced
recovery of damages for the wrong suffered
two,
the
out half of the distance between
by him, than there is in calling upon the rela
ien David Sholty appeared in the door at
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tives or friends of the lunatic to pay the ex
pcnsc of his conﬁnement, if he has an estate
ample enough for that purpose.
The liability
of iunaties for their torts tends to secure a
more eﬁicient custody and guardianship of
Again, if parties can escape
their persons.
the consequences of their injurious acts upon
the plea of lunacy, there will be a strong
temptation to simulate insanity, with a view
of masking the malice and revenge of an evil
heart.
The views here expressed are sus
Cooley,
tained by the following authorities:
Torts, 99-103; 2 Saund. Pi. & Ev. 318; Shear.
& R. Neg. § 57; Weaver v. Ward, Hob. 13-i;
Morse v. Crawford, 17 Vt. 499; Behrens v.
McKenzie, 23 Iowa, 333; Krom v. Schoon
maker, 3 Barb. 6-i7; also cases in note to said
In the light
case, in Email, Lead. Gas. 642.
of the principles thus announced we ﬁnd no
error in the ruling of the circuit court upon
this subject.
Plaintiff in error also contends that there
should have been no recovery in this case be
cause of alleged contributory negligence
on
It is claimed that
the part of Mrs. Sholty.
she knew of her brother-in.law,s madness,

D.\MAGE.S.
and that he was armed, when she started

to

go from the house towards the stable;
and
that by doing so, under the circumstances.
she was guilty of a want of proper care and
prudence.
\\’e forbear to express any opin
ion as to whether or not there could be any
such thing as contributory negligence
in a
case of this kind, and under such circum
stances as are herein disclosed.
It is sufﬁ
cient to say that there is a considerable
amount of evidence in the case bearing upon
this question.
If it could be properly raised,
the facts necessary to do so were fully de
veloped in the testimony
presented to the
Therefore,
court by the plaintiii’ below.
plaintiff in error should have submitted to the
trial court a proposition to be held as law
embodying his theory of cohtributory negli
gence as applicable to the facts of the case,
in accordance with section 41 of the practice
Hurd, Rev. St. 1885, p. 904.
act.
He did
not do so, and hence the question is not prop
erly before us for our consideration.
The judgment of the appellate court is af
ﬁrmed.

Judgment aﬁrmed.
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June 11, ISS4.
from circuit court, Clayton county.
Action for damages on account of slander
ous words spoken of plaintiff by defendant’s
intestate.
There was a verdict and judg
ment for plaintiff for $1,000.
Plaintiff ap
Supreme Court of Ioiva.

Appeal

ocals.

J. W. Rogers & Son, for appellant. Mur
dork & Larkin. Ainsworth & Hobson, Noble &
Updegraff, and Cyrus.Wellington, for appel
lee.

REED, J. The action . was originally
brought against Henry
but during its
pendency he died, and defendant,
Hobson,
administrator of his estate, was substituted
as defendant.
The alleged slanderous words
imputed to plaintiff a want of chastity. They
are alleged to have been spoken in the pres
ence of plaintiffs husband, and were to the
effect that Rush had had sexual intercourse

with plaintiff.
At the trial plaintiff asked the court to give
the following instructions:
"(1) If you ﬁnd that the defendant, Henry
Rush, did publish in substance the words al
leged in petition as the grounds of the action,
and that said publication was made mali
ciously and wantonly, you are instructed that
you may give exemplary
damages.
(2) You
are instructed that if you tind from the evi
dence that the slanderous words were pub
lished, and that the same were dictated or
by malice, oppression, or gross
accompanied
negligence, you can give exemplary damages
in your verdict."
The court refused to give
these instructions, but told the jury that
“damages on account of maliciously speak
ing the words, or, in other words, exemplary
damages, are not to be given."
Error is as
signed hy plaintiff on the giving of this in
struction, and the refusal to give those asked.
\/[The question raised by the assignment is
whether exemplary or punitory damages may
be awarded against the personal representa
tive of a deceased wrong-doer.
There is no
doubt but, at common law, the remedy for
injury such as plaintiff complains of deter
mines upon the death of the wrong-doer.
1

19

Chit. Pl. 89. But under our statute (Code. §
2525) all causes of action survive, “and may
he brought, notwithstanding the death of the
person entitled or liable to the same." Plain
tifi"s position is that, under this section, the
right is preserved to her to have damages of
this character assessed on account of the
wrongful and malicious act by which she has
suffered, notwithstanding the death of the
But we think/'(
one who committed the act.

the position is not sound.
It cannot be said,
in any case,—unless the right is created by
statute,.—that
the person who suffers from
the wrongful or malicious
acts of another,
has the right to have vindictive damages as
Such dam-‘
sessed against the wrong-doer.
ages are awarded as a punishment of the man
who has wickedly or wantonly violated the
rights of another, rather than for the
pensation of the one who suffers fromcom‘
his
wrongful act. It is true, they are awarded
to the one who has been made to suffer, but
not as a matter of right; for, while he is en
titled, under the law, to such sum as will
fully compensate him for the injury sustain
ed, thequestion
whether punitory damages
shall be assessed, and the amount of the as
sessment, is left to the discretion of the jury.
Plaintiff had a right of action, on account of
the slanderous
words spoken by Rush, for
such sum as would compensate her for the
injury.
This was her cause of action, and
this is what was preserved to her by the stat
ute at his death.
But she had no personal in
terest in the question of his punishment.
So
far as he was concerned, the punitory power
of the law ceased when he died. To allow ex
emplary damages now, would be to punish
his legal and personal representatives
for his
wrongful acts; but the civil law never in
ﬂicts vicarious punishment.
Our holding as
to the object of assessing exemplary dmnages
in any case is abundantly sustained by the
authorities, both in this state and elsewhere.
We content ourselves, however, with citing
the following cases in this state: Hendrick
son v. Kingsbury, 21 Iowa, 379; Garland v.
Wholeham, 26 Iowa, 185; Ward v. Ward, 41

Iowa, 686.
.
We think, therefore, that the holding of the
circuit court is correct, and the judgment is
aﬂirmed.
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In error
for

to the circuit court of the United
the northern district of lllinois.
Action by Chalmer M. C. Prentice against
the Lake Shore & Michigan Southern Rail
way Company to recover damages for unlaw
ful arrest of plaintiff, while a passenger, by
the conductor of one of the company,s trains.
Verdict and judgment for plaintiff. Defrnd
ant brings error.
Reversed.
Statement by Mr. Justice GRAY:
This was an action of trespass on the case.
brought October 19, 1886, in the circuit court
of the United States for the northern district
'o)‘ iilinois, by Prentice, a citizen
of Ohio,
against the Lake Shore & Michigan Southern
ltailway Company, a corporation of Illinois.
to recover damages for the wrongful acts of
the defendant,s servants.
The declaration alleged, and the evidence
introduced at the trial tended to prove. the
following facts:. The plaintiff was a 'physi
clan. The defendant was engaged in operat
ing a railroad, and conducting the business
of
common
carrier of passengers and
freight, through Ohio, Indiana. Illinois, and
other states. On October 12, 1838, the plain
tiff, his wife, and
number of other persons
were passengers, holding excursion
tickets.
regular passenger train of the defend
on
ant’s railroad. from Norwalk. in Ohio, to
Chicago. in Illinois. During the journey the
plaintiff purchased
of several passengers
their return tickets. which had nothing on
them to show that they were not transfera
ble. The conductor
of the train, learning
this, and knowing that the plaintiff had been
guilty of no offense for which he was liable
to arrest, telegraphed for a police oﬂlcer, an
employe of the defendant, who boarded the
tram as
approached
Chicago.
The con
ductor thereupon, in a loud and angry voice,
pointed out the plaintiff to the oﬂieer. and
ordered his arrest: and the oﬂicer, by direc
tion of the conductor. and without any war
rant or authority of law, seized the plaintiff,
and rudely searched him for weapons, in the
presence of the other passengers, hurried him
into another car, and there sat down by him
as a watch, and refused to tell him the cause
of his arrest, or to let him speak to his wife.
While the plaintiff was being removed into
the other car, the conductor, for the purpose
of disgrzu.lug and humiliating him with his fel.
low passengers, openly declared that he was
under arrest, and sneeringly said to the plain
tiff,s wife, “Where,s your doctor now?" On
arrival at Chicago. the conductor refused to
let the plaintiff assist his wife with her par
cels in leaving the train. or to give her the
check for their trunk; and, in the presence
a

a

it

a

house,

and he

was

day, and no one appearing to prosecute him,
he was iinally discharged.
The declaration alleged that all these acts
were done by the defendant,s agents in the
and that the de
line of their employment,
fendant was legally responsible therefor; and
that the plaintiif had been thereby put to
expense, and greatly injured in mind, body,
and reputation.
At the trial, and before the introduction of
any evidence, the defendant, by its counsel,
admitted “that the arrest of the plaintiff was
wrongful, and that he was entitled to recover
therefor;" but afterwards
actual
damages
excepted to each of the following instructions
given by the circuit judge to the jury:
“If you believe the statements which have
been made by the plaintiﬂf and the witnesses
who testiiied in his behalf, (and they are not
dt.uied,) then he is entitled to
verdict which
will fully compensate him for the injuries
which he sustained, and in compensating him
you are authorized to go beyond the amount
that he has actually expended in employing
counsel; you may go beyond the actual out
lay in money which he has made. He was
arrested publicly. without a warrant, and
without cause; and if such conduct as has
been detailed before you occurred, such as
the remark that was addressed by the con
ductor to the wife in the plaintiff,s presence.
in compensating him you have a right to con
sider the humiliation of feeling to which he
was thus publicly subjected. If the com
pauy, without reason, by its unlawful and op
pressive act, subjected him to this public hu
miliation, and thereby outraged his feelings,
he is entitled to compensation for that inju
ry and mental anguish."
“[ am not able to give you any rule by
which you can determine that; but; bear in
mind,
strictly on the line of compensa
tion. The plaintiff is entitled to compensa
tion in money for humiliation of feeling and
spirit, as well as the actual outlay which he
has made in and about this suit."
“And, further, ‘after :ﬁgreeing upon the
which will fairly compensate the
amount
plaintiii for his outlay and injured feelings,
you may add something by way of punith,e
against
damages
the defendant,
which is
money,’ if you are
sometimes called
’sltliart
satisﬁed that the com
uctor’s conduct was iilegal, (and
was illegal,) wanton, and oppress
How much that shall be the court can
ive.
not tell you. You must act as reasonable
men, and not indulge
vindictive feelings
towards the defendant."
"if a public corporation, like an individual.
‘

States.

to the station

fo.rcil)ly‘taken tl\ere._and deia‘ned until the
conductor arrived; and, knowing that the
plaintiff had been guilty of no offense, en
tered a false charge against him of disorder
ly conduct, upon which he gave bail and was
released, and of which, on appearing before
justice of the peace for trial on the next

a

s. 101.]

1893.

States

of the passengers and others. ordered him to

it

United

PREN

is

Supreme Court of the

147

CO. v.

DAMAGES.

a

(13 Sup. Ct. 261,

‘U.

LAICE SHORE & )I. S. RY.
TICE.

QJ

it

EXE.\li’LAitY

1”

3,

20

EXEM PLA it 1, D.\ .\I AGES.
wantonly, abuses power,
acts oppressively,
and a citizen in that way is injured. the citi
zen. in addition to strict compensation, may
have. the law says, something in the way of
smart money; something as punishment for
the oppressive use of power."
The jury returned a verdict for the plaintiff
in the sum of $10,000.
The defendant moved
for a new trial. for error in law, and for ex
cessive damages. The plaintiff thereupon. by
leave of court, remitted the sum of $4,000,
and asked that judgment be entered for $6,
000.
The court then denied the motion for
a new trial. and gave judgment for the plain
tiff for $6,000. The defendant sued out this
writ of error.

Geo G. Greene, for plaintiff in error.
A. Foster, for defendant in error.

W.

Mr. Justice GRAY, after stating the case
delivered the opinion of the court.
The only exceptions taken to the instruc
tions at the trial, which have been argued in
this court, are to those on the subject of puni
as above,

tive damages.
The single question presented for our de
i
‘cision, therefore, is whether a railroad cor
poration can be charged with punitive or ex
emplary damages for the_illcgal, wanton, and
oppressive conduct of a conductor of one of
its trains towards a passenger.
This question, like others affecting the lia
bility of a railroad corporation as a common
carrier of goods or passengers,—such as its
right to contract for exemption from respon
sibility for its own negligence, or its liability
beyond its own line, or its liability to one of
its servants for the act of another person in
its employment,-——is
a question, not of local
law, but of general jurisprudence,
upon
uhich this court, in. the absence of express
statute regulating the subject, will exercise
its own judgment,
uncontrolled by the de
cisions of the courts of the several states.
Railroad (Jo. v. Lockwood, 17 Wall. 357, 368;
Liverpool & G. W. Steam Co. v. Phenix Ins.
Co., 129 U. S. 397, 443, 9 Sup. Ct. Rep. 409;
Myrick v. Railroad Co., 107 U. S. 102. 100. 1
Sup. Ct. Rep. 425; Hough v. liailway Co., 100
U. S. 213, 226.
The most distinct suggestion of the doc
trine of exemplary
or punitive damages in
England before the American Revolution is
to be found in the remarks of Chief Justice
Pratt (afterwards Lord Camden) in one of
the actions against the king,s messengers for
trespass and imprisonment,
under general
warrants of the secretary of state. in which,
the plaintiff,s counsel having asserted. and
the defendant,s
counsel having denied. the
right to recover “exemplary damages," the
chief justice instructed the jury as follows:
"I have formerly delivered it as my opinion
on another occasion, and I still continue of
the same mind. that a jury have it in their
power to give damages for more than the
injury received. Damages are des‘gned, not
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only as’ a satisfaction to the injured person.
but likewise as a punishment to the guilty,
to deter from any such proceeding for the fu
ture, and as a proof of the detestationisfthe
jury to the action itself." Wilkes v. Wood,
Lofft, 1, 18, 19, 19 Howell, St. T. 1153, 1167,
See, also. 1Iuckle v. Money, 2 WHs. 205, 207;
Sayer, Dam. 218. 221. The recovery of dam
ages, beyond eompensation for the injury re
ccived, by way of punishing the guilty, and
as an example to deter others from offending
in like manner, is here clearly recognized.
I
in this court the doctrine is well settled
that in actions of tort the jury. in addition to
the sum awarded by way of compensation
for the plaintiff,s injury. may award exem
plary, punitive, or vindictive damages, sometimes called “smart money," if the defend
or oppressively, or
ant has acted wantonly,
with such malice as implies a spirit of mis
chief or criminal indifl’crem;e to civil obliga
tions; but such guilty intention on the part
of the defendant is required in order to
charge him with exemplary or punitive dam
ages.
The Amiable Nancy, 3 Wheat. .146,

Day v. Woodworth, 13 How. 363,
Railroad Co. v. Quigley, 21 How. 202,
‘..‘.13,214; Railway (3o. v. Arms, 91 U. S. 48!),
493. 495; li:tilway Co. v. Humes, 115 U. S.
Barry v. Ed
512, 521, 6 Sup. Ct. Rep. 110;
538.
371;

569;

.

muuds, 116
S. 530, 5 2, 563, 6 Sup. Ct.
Rep. 501; Railway Co. v. Harris, 122 U. S.
Railway
597, 609. 610, 7 Sup. Ct. Rep. 1286;
Co. v. Beckwith,.129 U. S. 26, 36, 9 Sup. Ct.
Rep. 207.
Exemplary or punitive‘ .damages, being
.,
awarded, not by way of compensation to the
sufferer, but by way of punishment of the.
offender, and as a warning to others, can \
only be awarded against one who haspartici-_
pnted in the offense. A principal, therefore,
though of couise liable to make compen-,
sation for injuries done by his agent within .
the scope of his employinent, cannot be held
liable for exemplary or punitive damages, ‘X
merely by reason of wanton. oppressive, or
malicious intent on the part of the agent.
This is clearly shown by the judgment of this
court in the case of The Amiable Nancy, 3
Wheat. 7.46.
In that case. upon a libel in admiralty by
the owner, master, supercargo. and crew of
a neutral vessel agahist the owners
of an
American prlvateer, for ill..‘gally and wanton
ly seizing and plundering the neutral vessel
and maltreating her oﬁicers and crew, Mr.
Justice Story, speaking for the court, in 1818,
laid down the general rule as to the liability
for exemplary or vindictive damages by way
of punishment, as follows: “Upon the facts
disclosed in the evidence, this must be pro
nounccd a case of gross and wanton outrage,
without any just provocation or excuse. Un
der such circumstances.
the honor of the
country‘ and the duty of the court equally
require that u. just compensation should be
made to the unoffending neutrals for all the
injuries and losses actually sustained by

‘
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Though the principal is liable to make com-I
pensation for a libel published or a malicious!
prosecution instituted by his agent, he is not}
liable to be punished by exemplary‘ damagesi
for an intent in which he did not participate.
In Detroit Daily Post Co. v. McArthur, in
Eviston v. Cramer, and in Haines v. Schuliz.
above cited,
was held that the publisher of
newspaper, when sued for a libel published
therein by one of his reporters without his
knowledge, was liable for com pensatory dam
ages only, and not for punitive damages. un
less he approved or ratiﬁed the publication;
and in Haines v. Schultz the supreme court of
New Jersey said of punitive damages: “The
right to award them rests primarily upon the
‘‘It is the
single ground,—wrongful motive."
wrongful personal intention to injure that
To this wrongful in
calls forth the penalty.
tent knowledge is an essential prerequisite."
“Absence of all proof bearing on the essen
tial question, to wit, defendant,s motive, can
not be permitted to take the place of evi
dence, without lcading to
most dangerous
a

t
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can scarcely ever be able to secure to them
selves an adequate indemnity in cases of loss.
They are innocent of the demerit of this
transaction,
having neither directed it, nor
countenanced
nor participated in
in the
slightest degree. Under such circumstances,
we are of the opinion that they are bound
to repair all the real injuries and personal
wrongs sustained by the libclants, but they
are not bound
the extent of vindictive
damages."
Wheat. 558, 559.
The rule thus laid down is not peculiar to
for, as stated by the
courts of admit.alty;
same eminent judge two years later, those
courts proceed, in cases of tort, upon the
same principles as courts of common law, in
allowing exemplary damages, as well as dam
ages by way of compensation
or remunera
tion for expenses incurred, or injuries or loss
is sustained, by the misconduct of the other
Mason,
party.
Manufacturing Co. v. Flskc,
11:), 121.t
La. 26, 33,
In Keene v. Lizardi,
Judge Martin said: “It is true, juries some
tinn.s very properly give what is called ’smart
money.’ They are often warranted in giving
vindictive damages as a punishment inﬂicted
for outrageous conduct; but this is only jus
in an action against the wrongdoer,
nd not_ against persons who. on account of
their relation to the offendcr, are only conse
quentially liable for his acts, as the princi
pal is responsible for the acts of his factor or
,1‘o the same effcct arc The State
agent."
ltighis, Crabbe, 42, 47, 48; The Golden Gate,
Me.‘\ll. 104; Wardrobe v. Stage Co.,
Cal.
118;
Bonlard v. Calhomt. 13 La. Ann. 445;
Detroit Daily Post Co. v. .\IcArthur, 16 Mich.
447;’ Grund v. Van Vleck, 69 ill. 478, 481; Beck
er v. Duprcc, 75 ill. 167; Roscnkrans v. Bar
N. E. Rep. 93; Kirksey v.
ker. 115 11l. 331,
Jones,
Ala. 622, ,20; Pollock v. Gantt, 69
Ala. 1:73, 379; liviston v. Cramer, 57 Wis.
Haines v. Schultz,
570. 15 N. W. Rep. 700;
50 N. J. Law, 481, 14 Atl. Rep. 488; .\icCarlhy
v. Dc ..\rmit, 99 Pa. St. 63, 72; Clark v. New
Exch. 131, 140; Ullssold v. Machell,
sam.
‘.:(i I’. C. Q. B. 422.
The rule has the same application to cor
porations as to individuals. This court has
often, in cases of this class, as well as in
other cases. aﬁinned the doctrine that for
acts done by the agents of a corporation, in
the course of its business and of their em
ploymnut, the corporation
is responsible in
the same manner and to the same extent as

an individual is responsible
under similar
circumstances.
Railroad Co. v. Quigley, 21
How. 202, 210; ‘Bank v. Graham. 100 U. S.
609, 702;
Salt Lake City v. Holl’stor. 118 U.
S. ‘£545, 201,
Sup. Ct. licp. 10.35; ltail\\.‘:’.y
Co. v. I.larris, 122 U. S. 597, 008,
Sup. -Ct.
Rep. 1286.
A corporation is doubtless liable, like an
individual, to make compensation
for any
tort committed by an agent in the course of
his employment,
although
the. act is done
wantonly and recklessly, or against the ex
prcss orders of the pringipal.
Railroad Co.
v. Derby, 14 How. 468; Steamboat
Co. v.
Brockett, 121 U. S. 637,
Sup. Ct. Rep. 1039;
Howe v. Ncwmarch, 12 Allen, 49; Ramsden
v. liailroad Co., 104 Mass. 117.
A corpora
tion may even be held liable for a libel, or
malicious prosecution, by its agent within the
scope of hb) employment;
and the malice
necessary to support either action, if proved
in the agent, may be imputed to the corpora
tion. Railroad Co. v. Quiglcy, 21 How. 202, .
211;
Salt Lake ‘City v. Hollistcr, 118 U. S.
256, 262,
Sup. Ct. Rep. 1055; Reed v. Bank,
130 Mass. 443, 4-i5, and cases cited;
Krule
vitz v. Railroad Co., 140 Mass. 573,
N. E.
Rep. 500;
McDermott v. Journal, 43 N. J.
Law, 458, and 44 N. J. Law, 430; Bank v.
Owston,
But, as well ob
App. Gas. 270.
served by Mr. Justice Field, now chief jus
tice of Massachusetts:
“The logical diﬂiculty
of imputing the actual malice or fraud of an
agent to his principal is perhaps less when
the principal is a person than when
is
corporation; still the foundation of the impu
iatlon is not that it is inferred that the prin
cipal actually participated in the malice or
fraud, but, the act having been done for his
beneiit by his agent acting within the scope
of his employment in his business. it is just
that he should he held responsible for it in
Lothrop v. Adams, 133 Mass. 471,
damages."
4

(st

them; and,
this were a suit against the
original wro gdoers, it’ might be proper to
:o yet farther, and isit upon them, in the
shape of exemplary damages, the proper pun
ishment which belongs to such lawless mis
conduct.
But it is to be considered that this
is a sui against the owners of the privateer,
upon whom the law has, from motives of pol
icy, devolved a responsibility
for the conduct
of the oﬂiccrs and crew employed by them,
and yet. from the nature of the service, they
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of the doctrine respondent supe
J. Law, -'iS4, 485, 14 Atl. Rep.
Whether a principal can be criminai1y
458_
prosecuted for a libel published by his agent
without his participation is a question on
which the authorities are not agreed; and,
where it has been held that he can, it is ad
mitted to be an anomaly in the criminal law.
Com. v. Morgan. 107 \Iass. 199, 203; Reg. v.
liolbrook, 3 Q. B. Div. 60, 63, 64, 70, 4 Q. B.
Div. 42, 51, 60.
No doubt, a corporation, like a natural per
son, may be held liable in exemplary or puni
tive damages for the act of an agent
wlthlm
the scope of his employment,
provided
the
criminal intent, necessary to warrant the im
position of such damages, is brought home to
the corporation.
Railroad Co. v. Quigley,
Railway Co. v. Arms, and Railway Co. v.
Harris, above cited; Caldwell v. Steamboat
-Co., 47 N. Y. 282; Bell v. Railway Co., 10 C.
B. (N. S.) 287, 4 Law T. (N. S.) 293.
Independently of this. in the case of a cor
poration. as of an individual, if any wanton
ness or mischief on the part of the agent,
acting within the scope of his employment,
causes additional injury to the plaintiff in
body or mind, the principal is, of course, lia
ble to make compensation for the whole in
jury suffered.
Kennon v. Gilmer, 131 U. S.
22, :i sup. Ct. Rep. 696; Meagher v. Drlscoll.
99 Mass. 281, 285; Smith v. Holcomb, Id. 552;
Ilawes v. Knowles, 114 Mass. 518; Campbell
7. Car Co., 42 Fed. Rep. 484.
extension

rior.“
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In Railroad Co. v. Derby, which was an ac
tion by a passenger against a railroad cor
injury suffered
poration for a personal
through the negligence of its servants. the
jury were instructed that "the damages, if

any were recoverable, are to be conffned to
s of the
the direct and immediate consequen
injury sustained;" and no except oibwas
14: How. 470, 471.
taken to this instruction.
In Railroad Co. v. Quigley, which was an
action against a railroad corporation for a
libel published by its agents, the jury re
turned a verdict for the plaintiff under an in
‘
struction that "they arc not restricted in giv
ing damages to the actual positive injury
sustained by the plaintlff, but may give such
exemplary damages, if any, as in their opin
ion are called for and justiiied, in view of all
the circumstances
in this case, to render
reparation to the plaintiff, and act as an ade
'
This
quate pnnishment
to the defendant."
court set aside the verdict, because the in
struction given to the jury did not accurately
deﬁne the measure of the defendant,s liabil
ity; and. speaking by Mr. Justice Campbell,
stated the rules applicable to the case in these
words: “For acts done by the agents of the
corporation, either in oontractu or in dellcto,
in the course of its businessand of their em
ployment, the corporation is responsible, as
an individual is responsible under similar cir
cumstances."
“Whenever the injury com
plained of has been indicted maliciously or
wantonly. and with circumstances
of con
tumely or indignity’ the jury are not limited
In the case at bar, the defendant’s counsel
having admitted in open court “that the ar
of a simple compensa
to the ascertainment
rest of the plaintiff was wrongful, and that
tion for the wrong committed against the ag
grieved pcrson.
he was entitled to recover actual damages
But the malice spoken of in
therefor." the jury were rightly instructed
this rule is not merely the doing of an un
lawful or injurious act. The word implies
that he was entitled to a verdict which would
fully compensate him for the injuries sus
that the act complained of was conceived
tained, and that in compensating
in the spirit of mischief. or criminal indifffer
him the
Nothing of this
jury were authorized to go beyond his ont
ence to civil obligations.
lay in and about this suit, and to consider
kind can be imputed to these defendants."
the hnlrdliniion and outrage to which he had
21 How. 210, 213, 214.
been subjected
In liallway Co. v. Arms, which was an ac
by arresting him publicly
without warrant and without cause, and by, tion against a railroad corporation, by a pas
senger injured in a collision caused by the
i the conduct of the conductor, such as his re
l mark to the plaintiff’s wife.
negligence of the servants of the corporation,
But the court, going beyond this, distinctly
the jury were instructed thus: “it you ﬁnd
that the accident was caused by the gross
instructed the jury that, “after agreeing upon
negligence of the defendant,s
servants con
the amount which will fully compensate the
plaintiff for his outlay and injured feelings,"
iroiiim: the train, you may give to the plaintiff
punitive or exemplary damages." This court,
they might “add something by way oi.‘ puni
speaking by Mr. Justice Davis, and approving
tive damages against the defendant, which is
'
and applying the rule of exemplary damages,
sometimes
called ’smart money,"’ if they
conductor,s
(Jase,
as stated in .Quigley’s
held that this
were "satisﬁed that the
conduct
was a misdirection,
and that the failure of
was illegal, wanton, and oppressive."
the cmpioyes to use the care that was re
The jury were thus told, in the plainest
terms, that the corporation was responsible in
quired to avoid the accident, “whether called
or ‘ordinary‘ negligence, did not an
‘gross“
pmiitivc damages for wantonness and‘oppres
thori/.c the jury to visit the company with
sion on the part of the conductor, ailhotrgh
damages beyond the limit of compensation
not actually participated in by the corpora
for the injury actually inﬂicted.
To do this.
tion.
This ruiing appears to us to be iit"on
there must have been some willful miscon
‘t-istent with the principles above stated, un
duct, or that entire want of care which would
supported by any decision of this court, and
raise the presumption of a conscious indiEfer
opposed to the preponderance of wcll.consid
Nothing of this kind
ence to consequences.
.cred precedents.
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Justice Brayton, afterwards chief justice of
Rhodo Island, in the earliest reported case
of the kind, in which a passenger sued
rail
road corporation for his wrongful expulsion
from a train by the conductor, and recovered
verdict, but excepted to an instruction to
the jury that “punitive or vindictive dam
ages, or smart money, were not to be allowed
as against the principal, unless the principal
participated in the wrongful act of the agent,
expressly or implledly, by his conduct an
thorizing
or approving it, either before or

a

a

a

itselé

91 U. B. 495.
v. Harris, the railroad com
pany, as the record showed, by an armed
force of several hundred men, acting as its
agents and empioyes, and organized and com
manded by its vice president and assistant
general manager, attacked with deadly weap
(1n5 the agents and employes of another com
pany in possession of a railroad, and forcibly
drove them out, and in so doing ﬁred upon
and injured one of them, who thereupon
brought an action against the corporation,
and recovered a verdict and judgment under
an instruction that the jury "were not lim
ited to compensatory damages. but could give
punitive or exemplary damages, if it was
found that the defendant acted with bad in
tent, and in pursuance of an unlawful pur
pose to forcibly take possession of the rail
way occupied by the other company, and in
so doing
shot the plaintiff."
This court,
speaking by Mr. Justice Harlan, quoted and
approved the rules laid down in Quigley,s
Case, and aﬂirmed the judgment, not because
any evil intent on the part of the agents of
corporation could of itself
the defendant
make the corporation responsible for exem
plary or punitive damages, but upon the sin
gle ground that the evidence clearly showed
that the corporation, by its governing ofﬁcers,
participated in and dircctcl all that was
. planned and done.
122 U. S. 610, 7 Sup. Ct.
Rep. 1286.
"be president and general manager, or, in
h s absence. the vice president in his place,
actually wielding the whole executive power
of the corporation, may well be treated as so
fa ‘representing the corporation and identi
ﬁt with it that any wanton, malicious, or
oppressive intent of his, in doing wrongful
acts in behalf of the corporation to the in
jury of others, may be rented as the intent
of the corporation
but the conductor
of a train, or other subon inate agent or serv
ant of a railroad corporation, occupies a very
ditferent position, and is no more identiﬁed
with his principal, so as to affect the latter
with his own unlawful and criminal intent,
titan any agent or servant standing in
cor
responding relation to natural persms carry
manufactory, a mine, or a house of
ing on
trade or commerce.
The law applicable to this case has been
vfound nowhere better stated than by Mr.

it

jur ,."
In Railway Co.

rected the

This instruction
was committed."
was held to be right, for the following rea
sons: “In cases where punitive or exemplary
damages have been assessed. it has been
done, upon evidence of such wlllfuiness, reck
lessness, or wickedness. on the part of the
party at fault, as amounted to criminality,
which for the good of society and warning
if
to the individual, ought to be punished.
in such cases, or in any case of
civil nature,
is the policy of the law to visit upon the
offender such exemplary damages as will
operate as punishment, and teach the lesson
repetition of criminal
of caution to prevent
ity, yet we do not see how such damages can
be allowed, where the principal is prosecuted
for the tortious act of his servant, unless
there is proof in the cause to implicate the
principal and make him particeps criminis of
his agent,s act.
No man should be punished
for that of which he is not guilty." “Where
the proof does not implicate the principal,
and, however wicked the servant may have
been, the principal neither expressly nor im
plledly authorizes or ratiﬁes the act. and the
criminality of
is as much against him as
against any other. member of society, we
is quite enough that he shall be liable
think
in compensatory damages for the injury sus
tained in consequence of the wrongful act of
Hagan v.
a person acting as his servant."
83, 91.
R.
Railroad Co.,
The like view was expressed by the court
of appeals of New York, in an action brought
against
railroad corporation by a passenger
for injuries suffered by the neglect of
switchman,
who was intoxicated at the time
of the accident.
It was held that evidence
that the switehman was a man of intent
pcrate habits, which was known to the agent
of the company having the power to employ
and discharge him and other subordinates,
claim for ex
was competent to support
emplary damages, but that a direction to the
jury in general terms that in awarding dam
ages they might add to full compensation for
the injury "such sum for exemplary damages
great
as the case calls for, depending in
measure, of course, upon the conduct of the
defendant," entitled the defendant to
new
trial; and Chief Justice Church, delivering
the unanimous judgment of the court, stated
“For injuries by the
the rule as follows:
negligence of a servant while engaged in the
business of the master, within the scope of his
employment, the latter is liable for compen
satory damages; but for such negligence,
however gross or culpable, he is not liable to
be punished in punitive damages unless he
with gross misconduct.
is also chargeable
Such misconduct may be established by show
ing that the act of the servant was author
ized or ratiﬁed, or that the master employed
or retained the servant, knowing that he was
or, from bad habits, unﬁt for
incompetent,
Something
more
the position he occupied.
must
than ordinary negligence is requisite;
criminal nature, and
be reckless, and of
after

a

edit be ‘imputed to the persons in charge of
the train; and the court. therefore,
misdi

it
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Corporations may incur
established.
this liability as well as private persons.
It a
milroad company, for instance, knowingly
and wantonly employs a drunken engineer
or switchman, or retains one after knowledge
of his habits is clearly brought home to the
t.mnpany, or to a superintending
agent au
thorized to employ and discharge him, and in
_iury occurs by reason of such habits, the
company
may and ought to be amenable
to the severest rule of damages; but I am not
aware of any principle which permits a jury
to award exemplary damages in a case which
does not come up to this st:mdard, or to
graduate
the amount of such damages by
their views of the propriety of the conduct of
the defendant, unless such conduct is of the
character before
speciﬁed."
Clcghorn
v.
Railroad Co., 56 N. Y. 44, 4?. 48.
Similar decisions, denying upon like grounds
the liability of railroad companies and other
corporations,
sought to be charged with puni
tive damages for the wanton'or oppressive
acts of their agents or servants, not partic
ipated in or ratiﬁed by the corporation,
have been made by the courts of New enaey,
ch,\arl_v

J

Pennsylvania. Delaware, lilichigan, Wiscon
sin. California, Louisiana, Alabama, Texas,
and West Virginia.
It must be admitted that there is a wide
divergence in the decisions of the state courts
upon this question,
and that corporations
have been held liable for such damages un
der similar circumstances
in New Hamp
shire, in .\Iaine, and in many of the western
and southern Stzltcs.
But of the three lead
ing cases on that side of the question. Hop
kins v. Railroad Co., 36 N. H. 9, can hardly
be reconciled with the later decisions in Fay
v. Parker, 53 N. H. 342, and Bixby v. Dunlap,
56 N. H. 456; and in Goddard v. Railway Co.,
57 Maine, 202, 228, and Railway Co. v. Dunn,

IO‘\_‘,,\_‘,25‘
IQIOIOvQ.

St. 162, 590. there were
r ng11i§
In many, if not most, of the
senting opinions.
other cases, either corporations
were put
upon dliiferent grounds in this respect from
other principals, or else the distinction be
imputing to the corporation such
tween
wrongful act and intent as would render it
liable to make compensation to the person
injnred, and imputiug to the corporation the
intent necessary to be established in order
to subject it to exemplary damages by way of
punishment, was overlooked
or disregarded.
Most of the cases on both sides of the ques ,
tion, not speciiically cited above, are collected
in 1 Sedg. Dam. (8th Ed.) i 380.
In the case at bar, the plnintil! does not ap
pear to have contended at the trial, or to
any evidence tending to
have introduced
show, that the conductor was known to the
defendant to be an unsuitable person in any
respect. or that the defendant in any' way
participated in, approved, or ratiﬁed his treat
ment of the plaintiff; nor did the instructions
given to the jury require them to be satisﬁed
of any such fact; before awarding punitive
damages; but the only fact which they were
required to iiud, in order to support a claim
for punitive damages against the corpora
tion, was that the conductor’s illegal conduct
was wanton and oppressive.
For this error.
as we cannot know how much of the verdict
was intended by the jury as a compensation
for the plaintiffs injury, and.how much by
way of punishing the corporation for an in
tent in which it had no part, the judgment
must be reversed, and the case remanded to
the circuit court, with directions to set aside
the verdict, and to order a new triaL
19 Ohio

Mr. Justice

FIELD,

and Mr. Justice
decision.

Mr. Justice

LAMAR

HARLAN,

took no part in this

202.)

Supreme Judicial Court of Maine.

1869.

Action against the Grand Trunk Railway of
Canada to recover damages for an assault
made on a passenger by a brakeman

in defend

ant,s employment.
There was a verdict
plaintiff, to which defendant excepted.
G. F. Shepley, for plaintiff.

for

P. Barnes, for

_.defendant.

WALTON, J. Two questions are presented
for our consideration: First, is the common
carrier of passengers responsible for the will
ful misconduct of his servant? or, in other
words, if a passenger who has done nothing
to forfeit his right to civil treatment, is as
.saulted and grossly insulted by one of the
carrler’s servants, can he look to the carrier
for redress? and, secondly, if he can. what is
the measure of relief which the law secures
tohim? These are questions that deeply
concern, not only the numerous railroad and
steamboat companies engaged in the trans
portation of passengers, but also the whole
traveling public; and we have endeavored to
give them . that consideration which their
great importance has seemed to us to de
mand.

,

It appears in
if.“Qf the carri
evidence. that the plaintiff was a passenger
in the defendants’ railway car; that, on re
quest. he surrendered his ticket to a brake
man employed on the train, who, in the ab
sencc of the conductor,
was authorized to
demand and receive it; that the brakeman
afterwards approached the plaintliif, and, in
language coarse, profane. and grossly insult
ing, denied that he had either surrendered or
shown him his ticket; that the brakeman
called the plaintiff a liar, charged him with
attempting to avoid the payment of his fare,
and with having done the same thing before,
and threatened
to split his head open and
spill his brains right there on the spot; that
the brakeman stepped forward and placed
his foot upon the seat on which the plaintiff
was sitting, and, leaning over the plaintiff,
brought his ﬁst close down to his face, and
shaking it violently, told him not to yip, if
he did he would spot him, that he was a
damned liar, that he never handed him his
ticket. that he did not believe he paid his
fare either way; that this assault was con
tinued some ﬁfteen or twenty minutes. and
until the whistle sounded for the next sta
tlon; that there were several passengers
present
in the car. some of whom were
ladies. and that they were all strangers to
the plaintiff;
that the plaintiff was at the
time in feeble health, and had been for
some time under the care of a physician, and
at the time of the assault was reclining lan
guidly in his .4‘.at; that he had neither said
nor done anything to provoke the assault;

lawful act."
The fallacy of this argument, when applied
to the common carrier of passengers, consists
in not discriminating between the obligation
which he is under to his passenger, and the
duty which he owes a stranger. It may be
true that if the carrier’s servant willfully
and maliciously assaults a stranger, the mas
ter will not be liable; but the law is other
wise when he assaults one of his master,s
passengers.
The carrier,s obligation is tq‘
carry his passenger safely and properly, and
to treat him respectfully, and if he intrnsts‘
the performance of this duty to his servants,
the law holds him responsible for the man
ner in which they execute the trust.
The
law seems to be now well settled that
the‘)
carrier is obliged to protect his passenger’
from violence and insult. from
source arising.
He is not regarded whatever)
as an in
surer of his passenger’s safety against every
possible source of danger; but he is bound to use all such reasonable preca,utions as human
judgment and foresight are capable of, to
make his passenger,s journey safe and com
fortable. He must not only protect his pas
senger against the violence and insults of.
strangers and co-passengers, but a fortloI‘i,
against the violence and insults of his own
servants.
If this duty to the passenger is
not performed, if this protection is not fur- \.
nished, but on the contrary, the passenger is
1
assaulted
and insulted, through the negii- .
'
gence or the willful misconduct
of the carrier’s servant, the carrier is necessarily

\

\f

re’

(57 Me.

that, in fact, he had paid his fare, had rct.elv
ed a ticket, and had surrendered it to this
very brakeman who delivered it to the con
ductor only a few minutes before, by whom
it was afterwards produced and identiﬁed;
that the defendants were immediately noti
ﬁed of the misconduct of the brakeman, but,
instead of discharging him, retained him in
his place;
that the brakeman
was still in
the defendants’
employ when the case was
tried and was present in court during the
trial. but was not called as a witness, and no
attempt was made to justify or excuse his
conduct.
Upon this evidence the defendants contend
that they are not liable, because, as they say.
the brakeman,s assault upon the plaintlff
was willful and malicious, and was not di
rectly nor implledly authorized by them.
They say the substance of the whole case is
this, that “the master is not responsible as a.
trespasser, unless by direct or implied au
thority to the’ servant, he consents to the un

sponsible.

And
seems to us
would be cause of
profound regret if the law were otherwise.
The carrier selects his own servants and can
discharge them when he pleases, and
’s
but reasonable that he should be responsible
for the manner in which they execute their
trust. To their care and ﬁdelity are intrust
ed the lives and limbs and comfort and con
venience of the whole traveling public, and

it
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is cortainly as important that these servants
should be trustworthy as it is that they
should be competent.
It is not sufﬁcient that
they are capable of doing well, if in fact
they choose to do ill; that they can be as
if, in their inter
polite as a Chesterﬁeld,
course with the passengers, they choose to
The best sebe coarse, brutal, and profane.
curity the traveler can have that these serv
ants will be selected with care, is to hold
those by whom the selection

is made respon

sible for their conduct.
This liability of the master is very clearly
expressed in a recent case in Massachusetts.
The court say, that wherever there is a con
tract between the master and another per
son, the master is responsible for the acts of
his servant in executing that contract, a1though the act is fraudulent and done with
out his consent.
Howe v. Newmarch, 12 Al
len, 55 (paragraph nearest the bottom of the
And Messrs. Angeli and Ames, in
page).
their work on Corporations ([8th Ed.] p. 404,
§ 38), say: “A distinction exists as to the
of a corporation for the willful tort{
of its servant toward one to whom the corpof
(liability
ration owes no duty except such as each citi_zen owes to every other; and that toward'
one who has entered into some peculiar con
tract with the corporation by which this duty
is increased;
thus it. has been held that a
railroad corporation is liable for the willful
tort of its servants whereby a passenger on
the train is injured."
In Brand v. Railroad Co., 8 Barb. 368, the
court say, a passenger on board a stage-coach
or railroad-car, and a person on foot‘in the
street, do not stand in the same relation to
the carrier.
Toward the one the liability of
the carrier springs
from a contract, express or implied, and upheld by an adequate
consideration. Toward the other he is under
no obligation but that of justice and humanity.
Hence a passenger, who is injured by a
servant of the carrier, may have a right of
action against‘ him when one not a passen
ger, for a similar injury, would not.
In .\10ore v. Railroad Co., 4 Gray, 465, the
plaintiff was forcibly put out of a car for not
giving up his ticket or paying his fare, when
in fact he had already surrendered his ticket
to some one employed on the train. The de
fendants insisted that they were not respon
slble for the misconduct of the conductor;
and further, that an action for an assault
would not lie against a corporation.
But the
court held otherwise, and the plaintiff recov

27.

In Railroad Co. v. Finncy, 10 Wis. 388. the
plaintiff was unlawfully put out of a car by
After stating that it was in
the conductor.
sisted, by the counsel for the railroad, that
in no case could a cause of action arise
against the principal for the willful miscon
' duct of the agent,
thg court went on to say,
v
that after a careful examination of the posi
tion, they were satisﬁed it was not correct;
that where the misconduct of the agent
causes a breach of the principai’s contract,
{ he will be liable whether such misconduct
be willful or merely negligent.
In Railroad Co. v. Vandiver, 42 Pa. St. 365,
a passenger received injuries, of which he
died, by being thrown from the platform of
, a railroad car because he refused to pay his
| fare or show his ticket, he averring he had
The evi
bought one but could not ﬁnd it.
dence showed he was partially intoxicated.
It was urged in defense that if the passen
ger,s death was the result of force and vio
lence, and not the result of negligence, then
. (such force and violence being the act of the
agents alone without any comrnirnd or order
of the company) the company was not re
But the court held oth
. sponsible therefor.
said the
crwise. "A railway company,"
court, “selects its own agents at its own
, pleasure,
and it is bound to employ none
men.
, except capable,,prudent, and humane
'

In

the
agents

present

case

the

company

and

its

for the injury done to

were all liable
I
i the deceased."
‘
In Weed v. Railroad Co., 17 N.
‘
jury found specially that the act
‘

Y. 362, the
of the serv
ant by which the plaintiff was injured, was
i willful.
The court held the willfuiness of
plaintiffs right to
i the act did not defeat the
i. look to the railroad company for
redress.
I
In Railroad Co. v. Derby, 14 How. 4(%.
‘
where the servant of a railroad company
i took an engine and run it over the road for
1 his own gratiﬁcation, not only without con
sent, but contrary to express orders, the su
preme ccurt of the United States held that
the railroad company was responsible.
In Railway Co. v. Hinds, 53 Pa. St. 512, a
‘
, passenger,s
arm was broken in a ﬁght be
tween
some drunken persons that forced
1
v
their way into the car at a station near an
agricultural fair, and the company was held
responsible, because the conductor went on
collecting fares, and did"not stop the train
and expel the rioters, or demonstrate, by an
earnest effort, that it was impossible to do
so.

In Flint v. Transportation Co., 34 Conn.
'
554, where the plaintiff was injured by the
v. Greenwood,
7 iiuri. & N.
354, the plaintiff was assaulted
discharge of a gun dropped by some soldiers
and taken
out of the defendant’s
omnibus by one .if engaged in a scufﬂe, the court held that pas
senger carriers are bound to exercise the ut
his servants.
The defendant insisted that
he was not liable, because it did not appear
most vigilance and care to guard those they
‘
transport from violence from ‘whatever
that be authorized or sanctioned the act of
the servant.
But it was held in the ex
sourcc arising; and the plaintiff recovered a
chequer chamber. aﬂlrmiug the judgment of
verdict for $10,000.
In Landreaux v. Bell, 5 La. 0. S. 275. the
the exchequer court. that the jury did right
in returning a verdict for the plaintiff.
court say, that carriers are responsible for
ered.

In Seymour
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the misconduct of their servants toward pas
sengers to the same extent as for their mis
conduct in regard to merchandise committed
to their care; that no satisfactory distinction
be drawn between the two cases.
(v can
In Chamberlain v. Chandler, 3 Mason, 2422,
;
1 Judge Story declared lg language strong and
emphatic, that a passenger,s contract enti
v ties him to respectful treatment; and he ex
pressed the hope that every violation of this
right would be visited, in the shape of dam
ages, with its appropriate punishment.
In Nieto v. Clark, 1 Cliff. 145, where the
steward of the ship assaulted and grossly in
sulted a female passenger, Judge Clifford de
clares, in language equally emphatic,
that
the contract of all passengers entitles them
respectful treatment and
protection
to
against rudeness and every wanton interfer
ence with their persons from all those in
charge of the ship; that the conduct of the
s"teward disqualiﬁed him for his situation,
and justiiied the master in immediately dis
charging him, although the vessel was then
in a foreign ‘port. And we have his authori
ty for saying that he has recently examined
the question with care, in a case pending
in the Rhode Island district, where the clerk
of a steamboat unjustiﬁably assaulted and
maltreated
a passenger, and that he enter
tains no doubt of the carrier‘s liability to
compensate the passenger for the injury thus
received, whether the carrier previously au
thorized or subsequently ratiﬁed the assault
or not. A report of the case will soon be
published. See 3 Cliff.
And ll, recent and well-considered
case in
Ziiaryland (published since this case has been
pending before the law court, and very much
like it in all respects). fully sustains this
view of the law. Railroad Co. v. Biocher,
\_27
‘

no.

77.

The grounds of the carrier’s liability may
be brieﬁy stated thus:
The law requires the common carrier of
passengers to exercise the highest degree of
care that human judgment and foresight are
capable of, to make his passenger’s journey
safe.
Whoever engages in the business im
pliedly promises that his passenger
shall
have this degree of care. In other words,
the carrier is conclusively presumed to have
promised to do what, under the circumstan
ces, the law requires him to do.
We say
conclusively presumed, for the law will not
allow the carrier by notice or special con
tract even to deprive his passenger of this
degree of care.
If the passenger does not
have such care, but on the contrary is un
lawfully assaulted and insulted by one of the
very persons to whom his conveyance is in
trusted, the carrier,s implied promise is bro
ken’ and his legal duty is left unperformed,
and he is necessarily responsible to the pas
senger for the damages he thereby sustains.
The passenger,s remedy may be either in
assumpsit or tort, at his election.
In the
one case,

he

relies

upon

a

breach

of the

carrier,s common-law duty in support of his
action; in the other, upon a breach of his
implied promise.
The form of the action is
important only upon the question of dam
ages.
In 3gtions4t3fM8_g§‘ttwt_iip*sit,_the damages
are generally limited to compensation.
In
actions ofIto_rt,‘ the jury atiewaliowed greater
in _[‘)’t.:oper"t.Ulises, may give ex
emplary damages.
II. We now come to the second branch of
the
ase.
What i
.t:eiicf
\viaich th.enlaw securesto the .in-iuregl_p_a_rﬁt-)';
or, in other words, can he recover exemplary
damages?
We hol that b can.
The right
of the jury to give exemplary damages for
injuries wantonly, recklessly, or maliciously
inﬂicted, is as old as the right of trial by
jury itself; and is not, as many seem to su
pose, an innovation upon the rules of tit
common
law. It was settled in England
more than a century ago.
In 1763, Lord Chief Justice Pratt (after
wards Earl of Camden), with whom the oth
er judges concurred, declared that the jury
had done right in giving exemplary damages.
Huckle v. Money, 2 Wils. 2(i;'>.‘
In another case the same learned judge
declared with emphasis, that damages are
designed not only as a satisfaction to the in
jured person, but likewise as a punishment
to the guilty. 5 Camp. Lives Chan. (Am
.
Ed.) p. 214.
In 1814, the doctrine of punitive damages
was stringently applied in a case where the
defendant, in a state of intoxication, forced
himself into the plaintiffs company, and in
solently persisted
in hunting upon his
grounds.
The plaintiff recovered a verdict
for ﬁve hundred pounds, the full amount of
his ad damnum, and the court refused to
set it aside.
Mr: Justice Heath remarked
in this case that he remembered a case where
the jury gave ﬁve hundred pounds for mere
ly knocking a man,s hat off, and the court
refused a new trial.
It goes, said he, to pre
vent the praciice of dueling,‘ if juries are
permitted to punish insult by exemplary
damages.
Merest v. Harvey, 5 Taunt. 442.
See. also, to the same effect. Sears v. Lyon,
2 Starkie, 317 (decided in 1818).
In 1844. Lord Chief Baron Pollock said, that
in actions formalicious injuries, juries had
always been allowed to give what are called
vindictive damages. ‘Doe v. Filliter, 13 Mees.
& W. 50.
In 1858, in an action of trespass for tak
ing personal property on a fraudulent bill

latmtiti.

.

of sale, the defendant,s
counsel
contended
that it was not a case for the application
of the doctrine of exemplary damages; but
the court held otherwise.
No doubt, said
Pollock, C. B., it was a case in which vin
dictive damages might be given.
Thomas v.
Harris. 3 Iluri. & N. 961.
In 1860, in an action for willful negligence,
the defendant contended that the plaintiffs
declaration was too defective to entitle him
damages;
to exemplary
but the court held .
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and judge of the supreme court of ‘.\Iassachu
setts), m an article published in 3 Am. Jur.
387, in 1830.
The substance of this article
was afterwards inserted in a note to Mr.
Greenleaf‘s
work on Evidence.
Mr. Sedg
wick, in his work on Damages, took the op
posite view, and sustained
.
5i.
his position by
Profes.~;
the citation of numerous authorities.
is now a familiar
“Dann_1ges.exemplary,"
titie’in the best English law reports. See or Greenleaf replied in an article int 9
6 Hurl. & N. 969.
Bost. Law Rep. 529.
Mr. Sedgwick rejoined
in the same periodical (volume 10, ,. 49).
it was the ﬁrmness with which Lord Cam
Essays on different sides of the question
den (then Chief Justice Pratt) maintained and
enforced the right of the jury to punish with i were also published in 3 Am. Law Mag. N.
S. 537. and 4 Am. Law Mag. N. S. 61.
But
exemplary damages the agent of Lord Hal
notwithstanding this formidable
opposition,
ifax (then secretary of state) for the illegal
the doctrine triumphed, and must be regard
arrest of the publishers of the North Briton,
ed as now too ﬁrmly established to be shaken
that made him so immensely popular in Eng
by anything short of legislative enactments.
Nearly or quite twenty of those cases
land.
In fact the decisions of the courts are nearly
appear to have been tried before him, in all
unanimous in its favor.
of which enormous damages were given, and
In a case in the supreme court of the
in not one of them was the verdict set aside.
In one of the cases a verdict for a thousand
United States, .\Ir. Justice Grier, in delivering
the opinion of the court, says, it is a well
pounds was returned for a mere nominal im
prisonment
established principle of the common law, that
at the house of the ofﬁcer mak
ing the arrest, and the court refused to set it in all actions for torts the jury may inﬂict
what are called punitive or exemplary dam
aside. Beilrdmore v. Carrington, 2 Wils.
ages having in view the enormity of the
2-i4.
offense rather than the measure of compensa
“After this," says Lord Campbell, in his
tion to the plaintlff. “We are aware." the
Lives of the Chancellors,
“he became the
idol of the nation.
Grim representations of. judge continues, “that the propriety of this
doctrine has been questioned by some writers;
him laid down the law from sign-posts, many
busts and prints of him were sold not only but if repeated judicial decisions for more
than a century are to be received as the
in the streets of the metropolis. but in the
best exposition of what the law is. the ques
provincial towns; a ﬁne portrait of him, by
tion will not admit of argument."
Day‘ v.
Sir Joshua Reynolds, with the ﬂattering in
\Voodworth, 13 How. 363.
scription, ‘in honor of the zealous asserter
of English liberty by law,‘ was placed in
1n a case in North Carolina. the court refer
the guildhall of the city of London; ad
to the note in Professor Greenleaf’s work on
Evidence, and say that it is very clearly wrong
dresses of thanks to him poured in from all
quarters; and one of the sights of London,
with respect to the authorities; and in their
judgment wrong on principle; that it is fortu
which foreigners went to see, was the great
v
Lord Chief Justice Pratt."
nate that while juries endeavor to give ample
In this country, perhaps Lord Camden is compensation for the injury actually received,
they are also allowed such full discretion as
better known as one of the able English
statesmen who so eloquently defended the
to make verdicts to deter others from ﬂa
American colonies against the unjust claim grunt violations of social duty.
And the
of the mother country to tax them. Lord Camp
same court hold that the wealth lTf"fhe0de
bell says some portions of his peeches upon
fendant isa proper circumstance to be weigh
that subject are still in the mouths of school
ed by the jury. because a thousand
dollars
boys. But in England his immense popularity
may be 1i‘less>punishment
to one man than
originated
in his ﬁrm and vigorous enforce
a hundred dollars to another.
In one case
ment of the doctrine of exemplary damages.
the same court sustained a verdict which in
And we cannot discover that th€1EEaTity of terms assessed the actual damages at $100,
his rulings in this particular was ever seri
and the exemplary damages at $1,000.
The
ously called in question.
On the contrary, court held it was a good verdict for $1,100.
we ﬁnd it admitted by his political opponents
Pendloton v. Davis, 1 Jones (N. C.) ‘J8; .\Ic
Aulay v. Birkhead, 13 Ired. 28; Gilrcath v.
that he was a profound jurist and an able and
upright judge.
His stringent enforcement of Allen, 10 Ired. 67.
the right of the jury to punish ﬂagrant
In fact, Professor Greenleaf is himself an
wrongs with exemplary damages, arrested
authority for the doctrine of exemplary dam
Speaking of the action for assault and
not only great abuses then existing,
ages.
but it
has had a salutary inﬂuence ever since.
It battery, he says the jury are not conﬁned to
won for him the title of the “aserter of the mere corporal injury, but may consider the
English liberty by law."
malice of the defendant, the insulting char
In this country the right of the jury to acter of his conduct, the rank in life of the
several parties. and all the circumstances of
give exemplary damages has been much dis
it seems to have been ﬁrst opposed the outrage, and thereupon award such ex
cussed.
emplary damages as the circumstances may
by .\ir. Theron Metcalf (afterwards reporter

otherwise; and the judge who tried the case
remarked
that he was glad the court had
come to the conclusion that it was competent
for the jury to give exemplary damages, for
he thought the defendant had acted with a
high hand.
Emblen v. Myers, 6 Hurl. & N.
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thorized nor ratiﬁed by the defendant, the
plainti
dam
could not recover exemplary
ages.
confess that
seems to us that
there
no class of cases where the doctrine
of exemplary damages can_b?’E1'5_HeM1eﬁ-.
ciaily applied than to railroad“cbi,ﬁ>’r7i_ons
in their capacity of common earriéi’s"o'f_pas
sengers; and it might a.s well not be applied
to them at all as to limit its application to
cases where the servant is directly
pliedly commanded by the corporation to
passenger, or to cases
maltreat and insult
where such an act is directly or Implied
ly ratiﬁed; for no such cases will ever oci
cur.
A corporation
an imaginary being‘.
It has no mind but the mind of its servants’;
has no voice but the voice of its servants;.‘
and
has no hands with which to act but;
All its schemes off,
the hands of its servants.
mischief, as well as its schemes of public en
terprise, are conceived by human minds and
it

in their judgment require. 2 Gt.eenl. Ev. § 89.
But if the great weight of Professor Green
leafs authority were to be regarded as op

{E"e
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posed to the doctrine, we have, on the other
hand, the great weight .of Chancellor Kent,s
He mys, surely this
opinion in favor of it.
And after
is the true and salutary doctrine.
reviewing the English cases, he continues by
saying it cannot be necessary to multiply in
stances of its application; that it is too well
settled in practice, and too valuable in prin
Tiilotson v.
ciple to be called in question.
Cheetham, 3 Johns. 56, 64.
This brief review of the doctrine of ex
emplary damages is not .so much for the pur
pose of establishing its existence, as to cor- l
which some
impression
rect the erroneous
members of the legal profession still seem to
entertain, that it is a modern invention, not ‘
sanctioned by the rules of the common law.
person must
We think every candid-minded
executed by human hands; and these minds
admit that it is no new doctrine; that its ex
and hands are its servants’ minds and hands.
istence as a fundamental rule of the common
All attempts, therefore, to distinguish be
law has been recognized in England for more
tween the guilt of the servant and the guilt
than a century; that it has been there strin
which
of the corporation;
or the malice of the serv
gently enforced under circumstances
or the
would not have allowed it to pass.unchal
ant and the malice of the corporation;
punishment of the servant and the punish
lenged, if any pretext could have been found
is sheer nonsense;
for doubting its validity; and that in this
ment of the corporation,
country, notwithstanding an early and.vig
and only tends to confuse the mind and con
it has steadily progressed,
orous opposition,
found the judgment
Neither guilt, malice,‘
predicable of thi ideal ex
and that the decisions of the courts are now
nor suffering
nearly unanimous in its favor. It was sanc
istence, called
corpmation.
And yet under
tioned in this state, after a careful and full
cover of its name and authority, there is in
review of the authorities, in Pike v. Dilling,
fact as much wickedness, and as much that
48 Me. 539, and cannot now be regarded as
is deserving of punishment,
as can be found
an open question.
anywhere else. And since these ideal exist
But it is said that if the doctrine of ex
ences can neither be hung, imprisoned. whipemplary
mu
be reg’gried v as es- 1 ped, or put in the stocks,—since in fact no
damage
tablished
in ‘suits against natural persons
corrective inﬂuence can be brought to bear
for their own ‘willful and malicious torts, it upon them except that of pecuniary loss,—it
ought not to be :iTpii€d"to Hiﬂioraﬂons for
does seem to us that the doctrine of exem
the torts of their servants,’ especially where plary damages is more beneﬁcial in its ap
the tort is committed by a servant of so low
plication to them, than in its application to
a grade as a brakemun on a railway train
persons. If those who are in the
,‘_§_t_tatura1
and the tortious act was not directly nor im
is
terrible hard
habit of thinking that
piiedly authorized nor ratiﬁed by the corpora
ship to punish an innocent corporation for
tion; and several cases are cited by the defend
the wickedness of its agents and servants;
ants‘ counsel, in which the courts seem to
will for a moment reﬂect upon the absurdity
have taken this view of the law; but we
of their own thoughts, their anxiety will be
have carefully examined these cases, and in
can be selected
cured.
Careful engineers
none of them was there any evidence that the
who will not run their trains into open draws:
servant acted wantonly or maliciously; they
and careful baggage men can be secured,.
were simply cases of mistaken
duty; and
who will not handle and smash trunks and
what these same courts would have done if band-boxes as is now the universal cutom;
a case of such gross and outrageous insult had v and conductors
and brakemen
can be had‘
been before them, as is now before us, it is
who will not assault and insult passengers:
impossible
to say; (and long experience has
and if the courts will only let the verdicts
shown that nothing is more dangerous than of upright and intelligent juries alone, and
to rely upon the abstract reasoning of courts,
let the doctrine of exemplary damages have
when the casesbefore them did not call for
its legitimate inﬂuence, we predict these
the application of the doctrines which their
great and growing evils will be very much.
reasoning is intended to establish._7
lessened, if not entirely cured. There is but
We have given to this objection much con
one vuinerable point about these ideal exist
and that is. the
sideration, as it was our duty to do, for the. ences, called corporations;
concealed‘
pocket of the monied power that
presiding judge declined to instruct the jury
behind them; and if that is reached they will‘
that if the acts and words of the defendants’
is thoroughly understood
servant were not directly nor impliedly an '.wince. When
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EXEM PLARY DAMA GES.
that it is not proﬁtable to employ careless
and indifferent agents, or reckless and inso
lent servants, better men will take their pla
ces, and not before.
It is our judgment, therefore, that actions
against corporations, for the willful and ma
licious acts of their agents and servants in
executing
the business of the corporaticn,
should not form exceptions to the rule allow
ing exemplary damages. On the contrary,
we think this is the very class of cases, of
all others, where it will do the most good,
and where it is most needed. And in this
conclusion we are sustained by several of the
ablest courts in the country.
In a case in .\Iississippl, the plaintiff was
carried four hundred yards beyond the sta
he
tion where he had told the conductor
wished to stop; and he requested the con
ductor to run the train back, but the conduct
or refused, and told the plaintiff .to get off
the train or he would carry him to the next
station.
The plaintiff got off and walked
back, carrying his valise in his hand. The
plaintiff testiﬁed that the conductor,s manner
toward him was insolent, and the defendants
having refused to discharge him, the jury re
turned a verdict for four thousand ﬁve hun
dred dollars, and the court refused to set it
They said the right of the jury to
aside.
protect the public by punitive oamages, and
thus prevent
these great public blessings
from being converted into the most danger
ous nuisances, was conclusively settled; and
they hoped the verdict would have a stain
tary inﬂuence upon their future management.
Railroad Co. v. Hurst, 36 Miss. (360.
In New Hampshire, in an action against
gross
this identical road, where, through
carelessness,
there was a collision of the
passenger train with a freight train, and the
plaintiff was thereby injured, the judge at
nisi prius instructed the jury that it was a
proper case for exemplary damages; and the
full court sustained the ruling, saying it
was a subject in which all the traveling pub
lic were deeply interested; that railroads had
practically monopolized
the transportation
of passengers on all the principal lines of
travel, and there ought to be no lax adminis
tration of the law in such cases; and that it
would be diﬁicult to suggest a case more loud
ly calling for an exemplary verdict. (If mere
carelessness, however gross, calls loudly for
an exemplary verdict. what shall be said of
an injury that is willful and grossly insult
ing?) Hopkins v. Railroad Co., 36 N. H. 9.
Judge Redﬁeld, in his very able and useful
work on Railways, expresses the opinion
that there is quite as much necessity for
holding these companies liable to exemplary
damages as their agents.
He says it is diﬂi
cult to perceive why a passenger, who suffers
iDndignity and insult from the conductor of
a train, should be compelled to show an ac
tual ratiﬁcation of the act, in order to sub
ject the company to exemplary damages. 2
Redf. R. R. 231, note. But if such a ratiﬁ

31

cation is necessary, he thinks the corpora
tion, which is a mere legal entity, inappre
ciable to sense, should be regarded as always
present in the person of its servant, and as
directing and ratifying the servant’s acts
within the scope of his employment, and thus
be made responsible
for his willful miscon
duct.
1 Redf. R. R. 515 et seq.
And in a recent case in Maryland (publish
ed since this case has been pending before
the law court), a case in all respects very
similar to the one we are now considering,
the presiding judge was requested to instruct
the jury that the plaintiff was not entitled
to recover
vindictive or punitive damages
from the defendants, unless they expressly
or impliedly participated in the tortleus act,
authorizing it before or approving it after it
was committed;
but the presiding justice
refused so to instruct the jury, and the full
court held that the request was properly re
jected;
that it was settled that where the
injury for which compensation in damages
is sought, is accompanied by force or malice,
the injured party is entitled to recover exem
plary damages.
Railroad Co. v.

\Id.

.

277.

.
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But the defendants say that the damages
awarded by the jury are excesive, and they
move to have the verdict set aside and a
new trial granted for that reason. That the
verdict in this case is highly punitive, and
was so designed by the jury, cannot be doubt
ed; but by whose judgment is it to be meas
ured to determine whether or not it is ex
cessive?
What standard shall be used? It
is a case of wanton insult and injury to
the plaintiff,s character, and feelings of self
respect, and the damages can be measured
It is a case where
by no property standard.
the judgment will be very much inﬂuenced
by the estimation in which character. self
respect, and freedom from insult are held.
To those who set a very low value on char
acter, and think that pride and self-respect
exist only to become objects of ridicule and
sport, the damages will undoubtedly be con
It would not be strange
sidered excessive.
if some such persons, measuring the sensibil
ities of others by their own low standard,
should view this verdict with envy, and re
gret that somebody will not assault and in
sult them, if such is to be the standard of
While others, who feel that
compensation.
character and self-respect are above all price,
more valuable than life itself even, will re
gard the verdict as none too large.
We re
peat, therefore, that it is a case where men,s

be likely to differ. And sup
pose the court is of opinion that the dam
ages in this case are greater, much greater
even, than they would have awarded.
does
it therefore follow that the judgment of the
court is to be substituted for that of the
jury? By no means. It is the wisdom of theV
law to suppose that the judgment of the jury
is more likely to be right than the judgment
of the court, for it is to the former and not

judgments will
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to the latter that the duty of estimating dam
ages is conﬁdsi. Unless the damages are so
large as to satisfy the court that the verdict
was not the result of an honest exercise of
judgment, they have no right to set it aside.
A careful examination of the case fails to
satisfy us that the jury acted dishonestly, or
that they made any mistake in their appli
cation of the doctrine of exemplary dama
ges. We have no doubt that the highly puni
tive character of their verdict is owing to
the fact that, after Jackson,s misconduct was
known to the defendants, they still retained
him in their service.
The jury undoubtedly
felt that it was due to the plaintiff, and due
to every other traveller upon that road, to
and that to
have him instantly discharged;
retain him in his place, and thus shield and
protect him against the protestation of the
plaintiff, made to the servant himself at the
time of the assault, that he would lose his
place, was a practical ratiﬁcation and ap
proval of the servant,s conduct, and would
be so understood by him and by every other
servant on the road.
And when we consider the violent, long
continued, and grossly insulting character of
the assault; that it was made upon a per
son in feeble health, and was accompanied
by language so coarse, profane, and brutal;
that so far as appears it was wholly unprovoked; we confess we are amazed at the conduct of the defendants in not instantly dis
charging Jackson.
Thus to shield and pro
tect him in his insolence, deeply implicated
It was such indifference
them in his guilt.
to the treatment the plaintiff had received,
such indifference to the treatment that other
travelers might receive, such indifference to
the evil inﬂuence which such an example
would h,ave upon the servants of this and
other lines of public travel, that we are not
prepared to say the jury acted unwiscly in

We see nothing in the rulings or charge of
the presiding judge, of which the defendants
can justly complain.
And there is nothing
to satisfy us that the jury were prejudiced
or unduly biased;
or that they made any
mistake either as to the facts or the law.
Our conclusion, therefore, is, that the excep
tions and motion must be overruled.
Motion and exceptions overruled.
'

APPLETON,
DICKERSON,
C. J., and
BARROWS, and DAN l<‘Oli,1,H,
., concurred.

JJ

TAPLEY, .I., ‘did not concur upon the ques
tion of damages, and gave his opinion as fol
lows:
I
In so much of the opinion of Mr. Justice
1 WALTON.as determines
the question of the
liability of the defendants to answer in dam
ages for the acts of the brakeman Jackson I
concur; but I do not concur in sustaining the
rulings of the court at the trial of the cause
ﬁxing the rule of damage for the jury; and I
‘ regard
it so clearly wrong in principle, in
equitable and unjust in practice, and so en
tirely wanting in precedent, that my duty re
quires something more than a silent dissent.
So much of the opinion as discusses the
right of a jury to give in civil actions puni
tive damages, I do not propose now to re
, view or express any opinion of or concerning,
I but it is to the application of the rule made
in this case by the justice presiding at the
trial of the cause. The rulings upon this
matter are happily so clearly expressed and
positive in terms, that no reasonable doubt
concerning the proposition
involved in them
if by possibility any
can be entertained.
doubt could have arisen concerning them, the
opinion he has drawn in the case sets them
at rest.
The case shows that “on the subject of
damages the presiding justice instructed the
making their verdict highly punitive. We jury as follows: If the plaintiff has proved
cannot help feeling that if we should inter
his case so that he is entitled to recover
fere and set it aside, our action would be‘ some damages, the question arises how much.
most unfortunate and detrimental to the pub
That is a question which you must deter
mine, being guided by the rules of law as I
On the contrary, if we allow it
lic interests.
to stand, we cannot doubt that its iniiuence
shall state them to you. In the ﬁrst place,
will be salutary. It will be an impressive the plaintiff is entitled to such damages as
lesson to these defendants, and to the man
he has actually suffered, and in estimating
agers of other lines of public travel, of the the amount, you will not be limited to what
risk they incur when they retain in their ' he has lost in dollars and cents.
In fact,
service servants known to be reckless, ill
there is no evidence that he has suffered pe
mannered, and unﬁt for their places. And it
cuniarily to any extent. You are to consider
will encourage those who may suffer insult . the injury to his feelings, his wounded pride,
and violence at the hands of such servants,
self-respect,
his mental pain
his wounded
not to retaliate or attempt to become their
and suffering, occasioned by the assault, and
own avengers, as is too often done, but to
the feeling of degradation
that necessarily
trust to the law and to the courts of jus
resulted from it. There are few men proba
tice, for the redress of their grievances.
It bly that would not rather suffer a severe
will say to them, be patient and iaw-abid
pecuniary loss than a personal and insulting
ing, and your redress shall surely come, and
Hence if one man should spit in
assault.
in such measure as will not add insult to ‘ another’:-3 face in public, the jury would not
your previous injury.
be limited to ten cents damages on the
On the whole, we cannot doubt that it is
ground that that sum would pay him for
washing his face. A man,s feelings, self-re
best for all concerned that this verdict be
allowed to stand.
I spect, and pride of charuct»er are as much an
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der the protection of the law in such case as
his property. And in estimating the dam
ages for a personal assault attended with
opprobrious and insulting language, the jury
have a right to consider the character and
standing of the person assaulted, and the in
jury to his feelings, as well as the injury to
his person, and then to give him such dam
ages as, in view of all the circumstances,
will be a just compensation for the injury
actually suffered.
This amount must be left,
in every case, to the sound judgment and
discretion of the jury."
Pausing at this point of the instructions,
we shall notice that they embrace all the el
damages recognized
ements of compensatory
by courts of the most liberal views in these
matters;
and embrace elements which many
courts denominate exemplary; and they are
stated in so clear and concise a manner, and
accmnpanied by so forcible an illustration,
that had they stopped at this point the plain
tiff might well have expected his verdict to
cover the utmost his injuries would war
rule thus far I am content,
v rant. With the
although carrying it to the very verge and
I call attention
utmost limit of precedent.
to it at this point to show that the jury had,
at this time, instructions which covered all
the tangible and intangible elements of as
Instructions which
sessment in such cases
if adhered to and followed by the jury re
store him to the condition in which the as
saulting party found him, so far as money
can do it.
Under these instructions he is to
be made whole in the eyes of the law, just
as if the injury had not been done; in every
particular compensated so far as money can
do it; what is done bevond is not to com
pensate, it is not to meet mere speculative or
intangible injuries, is not to give him any
thing due him. for he has his full desert.
These elements reach everything he, as an
individual, can claim by reason of any in
fringement of his rlglits.
These instructions having been given, so
full, clear, and liberal, the presiding judge
proceeds to give the next element of damage,
which has not for its basis any injury, inva
sion of right or privilege, discomfort, incon
venience, or indeed anything relating to the
plaintiff, or anything in which he has any in
terest above that possessed by every other
It is not act or
member of the community.
deed, word or menaee,—these have all been
adjusted; but it is mere motive, thought, in
Being evil, mor
terest, and secret desire.
ally wrong, somebody must be punished for
their existence, and the judge says:
“There is also another important rule of
law bearing upon the question of damages.
if the injury was wanton, malicious, com
mitted in reckless and willful disregard of
the rights of the injured party, the law ai
iows the jury to give what is called punltory
It blends the inter
or exemplary damages.
ests of the injured party with those of the
public, and permits the jury not only to give
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damages sufﬁcient to, compensate the plain
tiff, but also.to punish the defendants.
I
feel it my duty, however, to say, that you
ought to be very cautious in the application
of this rule.
The law does not require you
to give exemplary damages in any case, and
where the damages which the plaintlff is en
titled to recover in order to compensate him
for the injury he has actually suffered is
suﬁicient to punish the defendants, and serve
as a warning and example to others, the jury
ought not to give more.
But if they think
it is not enough, then the law allows them
to add such further sum as will make it
enough for that purpose.
But they should
be careful in ﬁxing the amount not to allow
more than is just and reasonable,
and not
to allow their judgment to be swerved by
their passions.
Defendants’ counsel request
ed the presiding judge to instruct the jury,
that the plaintiff is not entitled to recover
against the defendant company, any greater
damages
than he might against Jackson
himself, for the same cause of action upon
Upon which request the
similar evidence.
presiding judge stated to the jury:
de
have
cline to give you such instruction.
endeavored to give you the correct rules by
which the damages, if any, are to be as
sessed in this case; and
think you cannot
rightfully be required to enter into ,9, con
sideration of the damages which a party not
now before the court, and has not thereiore
had an opportunity to be heard, ought to
pay, and then measure the damages in this
case which has been heard, by those which
you think ought to be just in another which
has not been heard; we will endeavor to de
cide this case right now, and when Jackson,s
case comes before u~ if it ever does, we will
endeavor to decide that right.
‘Defendants’ counsel. further requested the
presiding judge to instruct the jury, that if
the jury ﬁnd that the acts and words of
Jackson were not directly nor impliedly au
thorized, nor ratiﬁed by the defendants, then
the plaintiff is not in any event entitled to
recover vindictive damages against the de
fendants,
nor damages in the nature of
which request was not com
smart-money,
plied with, the presiding judge having al
ready instructed the jury upon what state
of facts the plaintiff would be entitled to
such damages."
I have copied all the instructions “on the
subject of damages."
it will be seen that
these latter instructions are substantially
that the jury having given full compensa
tory damages, may give others in their dis
cretion to punish these defendants for the

I

I

I

wanton, willful. and malicious act of their
al
brakeman in assaulting a passenger,
though they neither direetly nor impliedly au
thorized or ratiﬁed the act.
This proposition must be sustained, if at
all, upon one of two grounds; either that it
is competent to punish one man for the crim
inal intent of another, or that the malice of
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the brakeman in this case was that of the de

fendant corporation.
A brief notice of some of the authorities
touching the liability of the master for the
acts of his servant will, I think, show the
ground of liability, the reason for the rule,
and exhibit a marked distinction between the
ordinary case of master and servant and the
case at bar.
In 2 Dane,

Abr. c. 59, art. 2, it is said:
"The master is not liable for the willful,
voluntary, or furious act of his servant."
“If my servant distrain a horse lawfully by
my order, and then use him, this conversion
is his act, and trover lies against him; for
my order extends only to distraining the
horse, and not to using him; this is his own
act."
"Nor is the .master bound for the volun
tary acts of his servants; i‘or if he be bound,
servants may ruin their masters by willful
acts; nor are willful acts, wrongs author
ized by their masters."
"If i order my servant to do what is law
ful, and he does more, he only is liable; it
is his own act, otherwise he might ruin me,
and in such case there can be no express or
implied command from me for what he does
and whenever the ques
beyond his orders;
tion is how far the master is liable for his
servant,s acts, the material inquiry must be,
how far he expressly or impliedly author
ized it."
"The master is liable for the negligent act
of his servant, but not for his willful wrong;
is liable in 'trover; for which rule several
reasons may be given:
(1) A willful wrong
is the servant,s own act.
(2) To allow him
by his willful tortlous act to bind his master
and subject him to daumges, would be to allow servants a power to ruin their masters.
from
(Ii) In such cases there is no command
the master expressed or implied to do a will
ful wrong."
In 4 Bac. Abr. tit. “Master and Servant,"
it is said:
“The master must also answer
ior torts, and injuries done by his servant
in the execution
of his authority.
But
though a master is answerable for damages
occasioned by the negligence or unskillful
ness of his servant acting in the execution of
his orders, yet he is not answerable in tres
pass for the willful act of his servant done
in his absence, and without his direction or
assent."

Chancellor Kent says: “The master is on
ly answerable for the fraud of his servant
while he is acting in his business, and not
for fraudulent or tortlous acts, or misconduct
in those things which do not concern his duty
to his master, and which when he commits,
he steps out of the course of his service.
But it was considered
in McManus
v.
Cricket, 1 East, 106. to be a question of great
concern and of much doubt and uncertainty,
whether the master was answerable in dam
ages for an injury willfully committed by
his servant while in the performance of his

master,s business, without the direction or
The court of K. B.
assent of the master.
went into an examination of all the authori
ties, and after much discussion and great
consideration, with a view to put the ques
tion at rest, it was decided that the master
was not liable in trespass for the willful act.
of his servant in driving his master,s car
riage against another, without his master,s
The court considered
direction or assent.
that when the servant quitted sight of the
object for which he was employed, and with
out having in view his master,s orders, pur
sued the object which his own malice sug
gested, he no longer acted in pursuance of‘
the authority given him, and it was deemed
so far a willful abandonment of his master,s
business.
This case has received the sanc
tion of the supreme court of Massachusetts
; and New York, on the ground that there was
‘
no authority from the master express or im
‘
plied, and the servant in that act was not in
the employment of his master."
In Wright v. Wilcox, 19 Wend. 343, Cowen,
J., who gave the opinion of the court, says:
“If the act was willful, the master is no more
liable than if his servant had committed any
All the cases
other assault and battery.
agree that a man is not liable for the willful
1 mischief of his servant, though he be at the
v
time in other respects engaged in the service
of the former."
After citing several cases
“Why is a master chargeable for
he adds:
Because what a man
the act of his servant?
does by another he does by himself.
The act
is not within the scope of his agency." He
says: “The authorities deny that when the
. servant willfully drives over the man, he is
They held it a de
in his master,s business.
'
parture, and going into the servant,s own in
dependent business."
In Turnpike Co. v. Vanderbilt, 1 Hill. 480.
case of a collision of steamboats,
the su
preme court held that if the collision was
willful on the part of the defendant,s serv
ant, the defendant was not liable, referring
to Wright v. Wilcox.
The case afterw:ml
went to the court of appeals (2 Com. 479)
where the doctrine applied in the supreme
court was sanctioned; and it was further
held that the corporation was not liable, al
though the willful act producing the injury
was authorized and sanctioned by the presi
dent and general agent thereof; because a
general or special agent, when he commits or
orders a willful trespass to be committed,
acts without the scope of his authority.
In Hibbard v. Railroad Co., 15 N. Y. 455.
which was “an action against the corpora
' tion for ejecting a passenger
from the cars,
who, having once exhibited his ticket, reby the
, fused so to do when again requested
Brown, J., in giving his opinion
. conductor,"
says, speaking of a requested
instruction
concerning damages, “the object of the re
. quest was, that the court should discriminate
between those acts of the company,s agent
done in the execution of its directions, and‘
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those done in the excess of its instructions
and without authority or approbation. This
I think should have been done. The plaintiff
may have been injured by the use of unnec
essary force to effect what the company had
The conductor and those who
a right to do.
They are
aided him are not the company.
its agents and servants, and, whatever tor
tious acts they commit by its direction, it is
This is upon
responsible for and no other.
the principle that what one does by another
For injuries resulting
he does by himself.
from the carelessness of the servant in the
performance of his master,s business the lat
ter is liable. But for the willful acts of the
servant the master is not responsible, be
cause such willful acts are a departure from
the master’s business;" and cites the case of
Wright v. Wilcox, and cases there cited.

In the same' case Comstock. J., says: “If
the conductor had no right to eject the plain
tiff from the train after he had complied with
the request and produced the ticket, then I
do not see upon what principle the defendants
The reg
can be made liable for the wrong.
ulation and instructions to the conductor, as
we have said, were lawful, and they did not
in their terms or construction profess to jus
tify the trespass and eviction. The result is,
the wrong was done without any authority,
and, thereiore, that those who actually did it
“if he mistook the
are alone unanswerable."
authority conferred upon him both when he
committed the trespass and when he was ex
amined as a witness, it cannot alter the law
or change the rights of the parties. His own
mistake as to the extent of his powers cannot
make the railroad company liable for acts not
These cases are all cited
in fact authorized."
in a subsequent case. Weed v. Railroad Co.,.
17 N. Y. 362.
The rule is thus stated in Story, Ag. § 456:
“But although the principal is liable for the
torts and negligence of his agents, yet we are
to understand the doctrine with its just limi
tations, that the tort or negligence occurs in
the course of the agency.
For the principal
is not liable for the torts or negligences of
his agent in matters beyond the scope of the
adopted
agency unless he has subsequently
them for his use or beneﬁt.
Hence it is that
the principal is never liable for the unauthor
ized, the willful, or the malicious act or tres
pass of his agent."
Mr. Hilliard, in his work on Torts, says:
“In general, a master is liable for the fault
or negligence of his servant; but not for his
willful wrong or trespass. The injury must
arise in the course of the execution of some
s,ervice lawful in itself, but negligently or un
sklilfuily performed, and not be a wanton vio
lation of law by the servant, although occu
pied about the business of his employer."
Hil.
Torts, c. 40.
In Parsons v. Winchell, 5 Cash. 592, Met
“But the act of a servant is
calf, J., says:
not the act of a master even in legal intend
ment or effect unless the master personally di
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rects or subsequently adopts it. In other cas
es, he is liable for the acts of his servant
when liable at all, not as if the act were done
by himself, but because the law makes him
answerable therefor. He is liable, says Lord
Kenyon, ‘to malse compensation for the dam
age consequential for his employing of an un
skillful or negligent servant.’ " 1 East, 108.
Of this latter class of cases, Story says:
“In every such case the principal holds out
his agent as competent and ﬁt to be trusted;
and thereby, in effect, he warrants his ﬁdelity
and good conduct in all the matters of the
agency."
Story, Ag. § 452.
In Southwick v. Estes, 7 Cush. 385, Dewey.
J., instructed the jury “that if the act of the
servant were not done negligently but willful
ly with the intention of disregarding the di
rections of the master, he would not be re
This instruction was held
sponsible therefor."
correct, and the case of Mt.Manus v. Crickett
was cited by the court.
In Railroad Co. v. Langley, 21 How. 202,
Mr. Justice Campbell in delivering the opin
ion of the court says, “the result of the cases
is that for acts done by the agents of a corpo
ration either in contractu or in delicto in the
course of its business and of their employ
ment, the corporation is responsible as an in
dividual is responsible under similar circum
stances."
In Weed v. Railroad Co., 17 N. Y. 362, this
rule was invoked to relieve the defendants
from the consequences of the willful act of the
conductor in the detention of a train whereby a
passenger was made sick and suffered perma
Strong, J., in deliv
nent injury in her health.
ering the opinion of the court says: “The de
fendants insist that they are not liable for the
willful act of the conductor followed by such
a result; and they invoke, in support of their
position, the rule, well sustained by principle
and authority, that a master is not liable for
a willful trespass of his servant."
He then
proceeds to say: “It is important, therefore,
to inquire whether that.ruie extends to a case
like the present, and for that purpose to con
sider the basis on which it is founded. The
reason of the rule clearly appears by the eas
es in which it has been declared and applied."
He then examines many of the cases where
the rule has been stated and applied, and cites
also Story, Ag. § 456, and then says: “All
the cases on the subject, so far as I have ob
served, agree in regard to the principle of the
rule, and also in limiting the rule to that prin
ciple. For acts of an agent within his au
thority, the principal
is liable, but not for
willful acts without his authority."
Railroad
Co. v. Derby, 14 How. 468. He then proceeds,
in reference to the case then under considera
tion, to say: “In the light of this examina
tion of the class of cases which has been con
sidered, it cannot fail to be seen that there
is an important difference between those cas
es and the one before the court.
The former
wrongful
are cases of willful, unauthorized,
acts by agents, unapproved by their princi
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pals, occasioning damage, but which do not
involve nor work any omission or violation
of duty by their principals to the persons in
jured; wrongs by the agents only with which
the principals are not legally connected.
In
the present case, by mean! of the wrongful,
willful detention by the conductor, the obli
gation assumed by the defendants, to carry
the wife with proper speed to her destination,
was broken. The real wrong to the wife in
this case, and from which the damage pro
ceeded, was the not carrying her in a reason
able time to Aspinwail as the defendants had
undertaken to do’ and this was a wrong of
the defendants unless the law excused them
for their delay on account of the misconduct
of their agent."
In the conclusion of his dis
cussion he says, the rule of law, relied on by
the defendants to sustain their position, is in
applicable to the case, and that it makes no
differcnce whether the act was willful or neg
ligent as to the liability of the defendants for
a nonfulﬁliment of their contract.
From an
examination
of these authorities,
think it
will be found that the principal is liable for
the act of his agent in three classes'of cases:
I. Where the act is done by the previous
command of the principal, or is subsequently
ratiﬁed or adopted by him.
This command may appear from proof of
speciﬁc directions, or implied from the circum
stances of the case.
II. Where the agent negligently, unskiilful
ly or otherwise improperly performs the du-.
ties pertaining to his employment.
III. Where the act of the agent has caused
the breach of a contract, or prevented the per
formance of an obligation due from, and ex
isting between, the principal and a third. per

I

son.

The liability. in the ﬁrst class of cases, rests
solely upon the maxim, “Qui facit per ailum
facit per se;" and in no other cases is he liable
as an actor. but in those

cases where he has
commanded the act or subsequently ratiﬁed it,
which is regarded in law as a previous com
mand.
The authorities, ancient and modern, are be
lieved to be uniform upon this proposition, and
wherever a liability attaches for an unauthor
ized act, it is founded upon some other rea
son.
In the second clas the agent is held out as
competent and ﬁt to be trusted (by the prin
cipal), and he, in effect, warrants his ﬁdelity
and good conduct in all the matters of the
agency; by reason of this, as Lord Kenyon
says, he becomes liable “to make compensa
tion for the damage consequential for his em
ploying of an unskiliful or negligent servant."
As to whether this warranty covers the willful
tortious acts of the agent while engaged in and
about the master,s business, the authorities do
not all agree. Some hold that as soon as the
act becomes a willful trespass, the master is
no longer liable; others hold that for acts done
in the course of his employment the master
is responsible whatever may be the animus of
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the actor. .A review of the authorities, touch
ing this question, will be found in the case of
Railroad Co. v. Baum, 26 Ind.
The liability, in the third class of cases,
rests not upon the lawfuiness or unlawful
ness of the act done by the agent, but as
grounded
upon the failure of the principal
to perform a contract or fulﬁll an obligation
with the party injured. In this class of
cases it matters not whether the act be a
“willful trespass" or not; whether it was
done in the course of the employment of the
servant is immaterial; if the act produces
the breach of the contract, or causes a fail
ure to fulﬁll the existing obligation, the lia
bility to answer attaches. The gravamen of
the charge is not that the agent has done
this or that act, but that the principal has
not fulﬁlled his agreement.
That the case at bar comes within this
class of cases I think there can be no doubt.
and the liability of the defendants is well
placed upon those grounds, by Mr. Justice
WALTON, and could be sustained upon no
other.
In the light of these authorities and de
cisions, ancient and modern, emanating from
courts of the highest jurisdiction, character,
and ability, what is the true rule of dam
ages in the case at bar? Or, putting the
question in a more pertinent form, were the
defendants liable to punitory damages, such
as “is suﬂlcient to punish the defendants
and serve as a warning and example
to

others."

If the act of Jackson was a willful, wan
ton, and malicious trespass upon his part.
and was neither directly nor impiledly au
thorized or ratiﬁed by the defendants, the
c ,Y

was neither in fact nor legal intendment

the act of the defendants.
This is quite
clear from reason and authority. Although
it may be one which devolved upon them a
liability, it is in no sense their act; so that.
if ordinarily the malice of the acting agent
was so inseparably connected with the act
that it would attach to the principal, nolens
volens, in those cases where, by legal in
tendment, it was his, the principai’s act, in
this case it would not, it being neither in
act or legal inteudment the act of the de

fendants.
The requested instruction clearly present
ed the proposition that unless the act was
authorized directly or implledly, or subse
quently ratiﬁed by the defendants,
they
could not be chargeable with the motive and
intent of the actor. This was refused and
the rule left, that, regardless of authoriza
tion or ratiﬁcation, they might be punished
for the willful, wanton, and malicious acts
of Jackson.
The ruling, it is apparent, extends to cases
not within the ﬁrst class, and the result of
placing it in either of the other classes is to
punish one for the malice of another.
To
relieve the case from this difliculty an ef
fort ls made to make corporations an excep
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tion to the rule, although all the authorities,
whether found in elementary treatises or
judicial decisions, place them upon the same
footing. The idea put forward seems to be,
that the servant is the corporation. In order,
however, that the position may certainly
stand as it is made, and the argument pro
ceed upon no erroneous deductions of mine’
I quote: “A corporation is an imaginary be
ing. It has no mind but the mind of its
servants; it has no voice but the voice of
its servants, and it has no hands with which
to act but the hands of its servants.
All its
schemes of mischief. as well as its schemes
of public enterprise, are conceived by hu
man minds and executed by human hands,
and those minds and hands are its minds
and hands. All attempts, therefore, to dis
tlnguish between the guilt of the servant
and the guilt of the corporation; or the
malice of the servant and the malice of the
corporation; or the punishment of the serv
ant and the punishment of the corporation is
’sheer nonsense,’ and only tends to confuse
the mind and confound the judgment."
In relation to this proposition one inquiry
may be made, viz.: Have these servants no
"minds," no "hands," and no “schemes" ex
cept those of the corporation? Are all their
schemes, all their acts, and all the emana
tions of their minds those of the corporation?
If they have any other, shall the corpora
tion be punished for them?
Does not the argument attach a respon
sibility to the corporation for all the acts of
a person in its employ? If it does not,
where is the dividing line? It is all, or part.
What part? This is the question which law
writers and judges have been answering for
many years, and whether, in the estimation
of any, it be or not “sheer nonsense," they
have distinguished between those acts of
the agent for which the corporation is, and
those for which it is not liable.
‘What its “voice" commands,
what its
"hands" do, and the “schemes_ which it ex
ecutes, it should be and is held responsible
for, whether done by direct or implied au
thority or subsequently ratiﬁed by them;
and when they do this in wanton and will
ful disregard of the rights of others, they
may, under the law as now administered,
be punished by punitive damages.
But when the “voice" which speaks, and
the “hand" which executes, is not that of
the principal, however wanton, willful, and
malicious it may be, the "stones." even, “cry
out" against inﬂicting upon him a punish
ment therefor, and the more wanton and
malicious the act, the more horrible is the
‘
doctrine.
Corporations are but aggregated individ
uals acting through the agency of man.
They may consist of a single individual, or
more, and they are no more ideal beings
when thus acting than the individual th.us
acting.
For certain acts the individual.
though not manually engaged in it, is held
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For the same acts the body of
individuals, denominated
a corporation, are
held responsible.
The principal and agent,
in both cases, are separate and independent
beings.
Agents presuppose
a principal,
somebody to act for. Somebody
whose or
ders they are to execute, and somebody for
whom they are to perform service; some
body who is answerable to them, and who
may be answerable for the acts done under
their direction. Mr. Justice Brown, in Hib
bard v. Railroad Co., before cited, says, "The
conductor and those who aided him are not
the company; they are its agents and serv
ants." If the employee and servant is the
corporation, in fact or legal intendment, it
does not act through agents.
Its acts are
all the direct acts of principals without the
intervention of any other power, and it car
ries us back to a responsibility for all the
acts of a person employed by a corporation,
whether those acts have any .relation to his
particular employment or not, a proposition
too absurd and monstrous in its results to be
entertained at all. Mr. Justice Campbell, in
giving the opinion of the supreme court of
the United States, in the case before cited
(21 How. 202), says, the result of the cases is
that for acts done in the course of its busi
ness and of their employment “the corpora
tion is responsible, as an individual is re
sponsible, under similar circumstances."
I, therefore, come to the conclusion that if
liable at all to be punished for the malice
of Jackson, it must be upon some other
ground than their legal identity with him,
and that in no sense can his malice be said
to be their malice; and there seems to be
strong indications in the charge of the pre
siding judge, that he, at that time, placed it
upon no such grounds.
The defendants, in
view of this assumption by the plaintiff, “re
quested the presiding judge to instruct the
jury that the plaintiff is not entitled to re
cover against the defendant company any.
greater damages than he might recover
against Jackson himself, for the same cause
of action upon similar evidence."
This in
struction the court declined to give, and re
marked to the jury, “I think you cannot
rightfully be required to enter into a consid
eration of the damages which a party, not
now before the court, and has not. therefore,
had an opportunity to be heard, ought to pay,
and then measure the damages in this case
which has been heard by those which you
think might be just in another case which
has not been heard.
We will endeavor to
decide this case right now, and when Jack
responsible.

son,s case comes before us. if it ever does,
we will endeavor to decide that right."
I think the argument is very strong from
this remark, that it was not the malice and
ill-will of Jackson that was designed to be
punished. for he says his case has not been
heard.
The court say, substantially, we
know not what excuses or justiﬁcation he
may offer when heard, if ever, "and when
I
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if.‘ ever it does, we
about the matter, and that there is manifestly
One
endeavor to decide that right."
a distinction between the two, and that there
would suppose that it was some “wanton.
are two to distinguish between, and that
malicious act, committed in reckless and will
when the act is authorized by any previous
ful disregard of the rights of the injured par
command or subsequent adoption, it is not,
ty," by these defendants that was to receive
and cannot in the nature of things be made
such punishment as should “serve a warning
the act of another than the actor. Laws may
and example to others," and not such an not
be made making others responsible’ therefor,
‘
but it is the act of him who does .it, and not
done by Jackson. The argument would seem
of him who neither does nor authorizes it;
to proceed and say Jackson, for his act, may
and no amount of judicial legislation or re
deserve one punishment,
and those defend
ants, for their acts, may deserve another;
ﬁnement can make it so; as before remarked,
and I cannot well forbear the inquiry here,
it is not possible in the nature of things.
Again, if this servant is the corporation,
if there is not here some evidence of an “at
tempt to distinguish between the guilt of
what becomes of the law regulating the lia
bility of the principal for an injury received
the servant and the guilt of the corporation;
by an employee while in the business of the
or the malice of the servant, and the malice
corporation.
of‘the corporation;
or the punishment of the
It is held, that if the injury
servant, and the punishment
of the corpora
was produced by the carelessness or negli
tion?" Was it here that "sheer nonsense"
gence of the master or corporation, they must
was enacted, and “the mind confused," and
respond in damages; but lf produced by the
the "judgment confounded"?
act of a fellow-servant, they are not liable.
If it was the malicious act of the defend Is not here a distinction recognized between
ants that was to be punished, the enormity
the guilt of .the servant and the guilt of the
of Jar.kson’s wrong had indeed nothing to do corporation?
Is not here a manifest distinc
with it. If it was the malicious wrong of tion noted and acted upon between the serv
Jackson that was to be punished, why should
If the servant is the
ant and corporation?
a party, innocent of all wrong in the matter,
corporation,
it is the act of the corporation
be punished more than the wrong-doer
him
when done by the fellow-servant.
But these
self.
If he was the corporation, why would cases say, no. You assume the risks arising
not all the acts of extenuation and justiﬁca
from the acts of your fellow-servants, but
tion surrounding him be also the acts of the
not the acts of your principal, the corpora
tion; when the corporation is negligent you
corporation,
and be proper elements to be
considered in graduating or ﬁxing the pen
may recover, but when it is the servant, you
Again, I ask, how can this be, if the
alty? How could his case come before us, if cannot.
he was the corporation?
Would it be to be servant is the corporation?
This new idea,
punished for the act of the corporation?
it appears to me, has in it more of ingenuity
If we hold both guilty and both liable, it than logic or substance; it is altogether ideal,
and if it ﬁnds place in the law, it will be
must be founded upon the idea of two actors,
among its ﬁctions.
and that the employee is not only the corpo
ration but somebody else, and the nonentity
The learned judge then adds, “And it might
of agent becomes itself a nonentity, and in
as well not be applied to them at all, as to
stead of a mere imaginary thing which swal
limit its application to cases where the serv
lows up and extinguishes all the relations of ant is directly and specially directed by the
corporation to maltreat and insult a passed
principal and agent, and renders any attempt
ger, or to cases where such an act is directly
non
to distinguish between them “sheer
sense," we do have two distinct, independent,
and speciﬁcally ratiﬁed; for no such cases
subjects,
susceptible
accountable
of being
will ever occur."
The instruction requested
brought before the courts to answer and be
and refused, used the term directly or “im
pliedly," and with this sentence so amended,
punished, and we are not left to the ideal ac
Again;
tion of punishing an ideal existence.
have simply to say, that if no such case
if the actor is brought before the court and ever does occur, there is no occasion, right,
or propriety in inﬂicting the punishment.
If
punished, would he be punished for the act
of the corporation or his own act? for the
the act is neither directly nor impliedly author
malice of the corporation, or his own malice?
ized or ratiﬁed, there is in it no wantonness,
If imprisoned, should we say the corporation
no malice, and no ill-will toward the person
injured, and no public wrong by them done
was imprisoned?
If not, and he is (as undoubtedly he may to be redressed or atoned for. Repentance
with them is absolutely impossible.
The ar
be) called to answer for an assault, and pun
gument is simply this: if we do not punish
ished for an assault, when we come to ﬁx the
punishment,
do we not distinguish between
you when you do not directly or impliedly
his guilt and the guilt of the corporation, his
authorize or adopt a wrong, we shall never
malice and the malice of the corporation?
have an opportunity, for you never will thus
or adopt one. The argument is
And when the rule is required that we pun
authorize
clearly stated by the learned judge. and
ish him in the same manner and to the same
extent as the corporation, should we not reply
leave it as he left it, remarking, that if the
very much as did the presiding judge at the
end to be attained is the punishment of rail
trial? 1 think there can be no two opinions
road corporations
whether guilty or innocent,

his case comes before us,

will
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the rule requiring them ﬁrst to be guilty of
wrong had better be abolished.
That the learned judge meant to state his
think, apparent from the
argument thus, is,
remark which immediately follows: "that if
those who are in the habit of thinking that
it is a terrible hardship to punish an inno
of its
cent corporation
for the wickedness
agents and servants, will for a moment reﬂect
upon the absurdity of their own thoughts,
their anxiety will be cured."
In Railroad Co. v. Baum, 26 Ind. 70, the
court say:
“Nor will sound policy maintain
the application of a rule to railways or cor
porations on this subject, which shall not be
alike applied to others, as has been intimated
in some quarters.
The suggestion is not ﬁt
to be made, much less sanctioned, in any tri
bunal pretending to administer justice impar

I

tially."
I
In another case it is said: "The law lays
down the same rule for all, and we cannot
make a diliterent rule in the case of a serv
ant of a railway company and an ordinary
tradesman;" “and, therefore, treating Phil
lips as the servant, the company are not lia
ble for his tortious act any more than other
individuals would be." Roe v. Railroad Co.,
7 Eng. Law & Eq. 54?.
With the criticism (if it be entitled to that
appellation) of the opinion upon railroads and
their

management

I

have,

in the position

I

now occupy, no occasion to deal. My duty
I consider performed, and best performed,
when I have endeavored to ascertain the law
as it is, and apply it to causes as they are
presented, rather than in making rules for
any real or supposed grievances.
The law
mahing power is ample to afford the neces
sary means of redress where none now ex
ists; and did these great and growing evils
really exist, we might reasonably expect to
ﬁnd the law-makers, the people, those who
must
suffer by their existence, exercising
their corrective powers.
If the evil is not sufﬁcient to induce the
sufferers to provide a remedy, it will hardly
justify the judiciary in leaving the clear path
of the duty of expounding the law, and as
suming the powers and responsibilities
of
law-makers. Perhaps there has been no one
thing that has introduced
into the law so
much

confusion

and

embarrassment

as the

engrafting policy of courts; adding here a lit
tle and there a little, till the original is cover
and not
ed with these judicial excrescences;
unfrequently the jewel is lost in its surround
ings of dross.
The plaintiff, in the printed brief of his ar
gument presented in this case, saysr "it,
therefore, an individual master, perhaps per
sonally innocent of positive evil intent is
liable to punishment by exemplary damages
for the malice of his servant, for a much
stronger reason ought a soulless corporation
to be responsible for the wicked and wanton
acts of its sole representative."
In my judgment, if the premise were right
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in this proposition,
there is no reason why
know
the conclusion
is not right.
But
of no case where the master, innocent of all
wrong upon his own part, has been held to be
liable to punishment for the malice of his
servant.
It is only where he has been a par
ticipator in some manner in the wantonness
and malice displayed
in the act, and it is
his own wanton and malicious act that is
then punished.
The plaintiff says further:
"Besides, if corporations
cannot be reached
in exemplary damages for the malice of
their servants, they escape entirely, and thus
stand inﬁnitely better than citizens who are
liable in punitory damages; not only for their
own personal acts, which latter it is obvious
a corporation can never be guilty of in the
strict sense."
If citizens were liable in puni
tory damages for the malice of their servants,
in nowise participated in by themselves, the
conclusion that corporations would stand bet
ter than citizens, if they escaped a punish
ment for the malice of their servants, is irre
sistible; but again
say,
know of no law,
authority, or reason for holding an innocent
citizen to punishment for the malice of his
servant or agent.
It is quite as much as
one can reconcile with just accountability to
hold him to compensate for injuries malic
iously indicted in the course of his employ
ment, without adding punishment.
The theory of punitive damages is the in
ﬂiction of a punishment for an offense com
mitted.
It presupposes the existence of a
moral wrong, an infraction of the moral code;
it wrong in which the community
has some
interest in the redress, and in securing im
munity from in the future.
It presupposes
also an offender, and designs to punish that
offender.
To punish one not an offender is
against the whole theory, policy, and practice
of the law and its administrators. “It is
better that ten guilty men should escape than
one innocent man should suffer."
Before the
smallest ﬁne can be inﬂicted, evidence, leav
ing no reasonable doubt of the guilt of the
party to be thus punished, must be adduced.
Evidence that he possessed the evil intent.
wicked and depraved spirit; that it was he
that was regardless of social duty.
The idea
of punishing one who is not particeps criminis
in the wrong done is so entirely devoid of
the ﬁrst principles and fundamental elements
of law, that it can never ﬁnd place among the
rules of action in an intelligent and virtuous
community.
There is no parallel,
for it is
in the administration of the law, and courts
of the highest repute have, whenever the
question has arisen, declared it unsound in
principle and inequitable in practice.
In Hagan v. Railroad Co., 3 R. I. 188.
Broughton, J., in delivering the opinion of
the court says: “in cases where punitive
damages have been assessed,
or exemplary
it has been done upon evidence of such will
fuiness, recklessness,
or wickedness
on the
part of the party at fault as amounted to
criminality, which for the good of society and
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security to the individual ought to be pun
if, in such cases, or in any case of
ished.
a civil nature, it is the policy of the law to
visit upon the offender such exemplary dam
ages as will operate as a punishment,
and
teach the lesson of caution to prevent repeti
tion of such criminality, yet we do not see
how such damages can be allowed, when a
principal is prosecuted for the tortious act
of a servant, unless there is proof in the case
to implicate the principal, and make him
particeps
criminis of his agent,s act. No
man shall be punished for that of which he
is not guilty.
Cases may arise in which
the principal is deeply implicated in the serv
ant,s guilt or fault,—cases in which the con
duct of the principal is such as to amount
to a ratiﬁcation.
In all such cases. the prin
cipal is particeps criminis, if not the princi
pal offender; and whatever damages might
properly be visited upon him who commits
the act, might be very properly inﬂicted upon
him who thus criminally participates
in it.
But where the proof does not implicate the
principal, and however wicked the servant
may have been, the principal neither express
ly nor impiledly authorizes or ratiﬁes the act,
and the criminality of it is as much against
him as against any other member of society,
we think it is quite enough that he shall be
liable in compensatory damages for the injury
sustained in consequence of the wrong of a
person acting as his servant."
In Railroad v. Finney, 10 Wis. 388, which
was a case for putting a passenger off the
cars before reaching the end of the route to
which his ticket entitled him, the court be
low instructed the jury that “in this-case,
if you ﬁnd the complaint sustained by evi
dence, you may give such damages as shall
compensate the plaintiff for his loss by the
act of the defendant, and also such exempla
ry damages as you may ﬁnd proper under
the circumstances."
The defendants request
ed an instruction “that they should give the
plaintiff such damages only as would com
piensate him for his loss by reason of putting
off the cars; that they could not give vindictive
or punitory damages, called sma rt-money."
This
instruction was refused.
The court, in giv
ing their opinion, say: “The judge improp
erly refused to instruct the jury as requested
by defendants‘ counsel, that the plaintiff was
only entitled to recover such sum as would
compensate him for his actual loss by being
put off the cars, and that he was not entitled
to vindictive damages or smart-money.
If
it be admitted that the action of the con
ductor in expelling the plaintiff from the cars
was willful and malicious, or so grossly neg
ligent. oppresive, or insulting as to bring the
case within the rule authorizing exemplary
damages. if the suit had been brought against
him; yet there was not one word of testi
mony offered showing, or tending to show,
that such conduct on his part was either pre
viously directed, or subsequently ratiﬁed or
although they may
adopted by the company;
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liable in this action to indemnify the
plaintiff for the actual loss or damage which
he sustained by reason of the misconduct of
the conductor, because it occasioned a breach
of their duty or obligation to carry him from
Madison to Edgerton.
Still it does not fol
low that they may be visited with damages
by way of punishment,
without proof that
be

they directed the act, or subsequently
con
ﬁrmed it.
Defendants are not to be visited
with damages by way of punishment, with
out proof that they directed the act to be
done, or subsequently
conﬁrmed
it.
Such
damages are given by way of punishing the
malice or oppression, and are graduated by
the intent of the party committing the wrong.
But how can such damages be assessed
against a principal with such intent? Sure
ly they cannot be. But in an action against
the principal for the act of the agent, how
can the question of their assessment be prop
erly submitted to the jury when there is no
evidence connecting the principal with such
intent on the part of the agent?
Clearly it
cannot."
The damages in this case were
$175, and the judgment of the court below
was reversed.
Turner v. Railroad Co., 34 Cal. 594, was
an action for unlawfully ejecting the plaintiff
from a car by the conductor.
The court be
low ruled “that the injury, if committed, and
if a willful one on the part of the defendants
in their servant the conductor, and accom
panied by malice or such acts as in their
nature tended to show a purpose of resent
ment or ill-will, or a disposition to degrade
the plaintiff, entitled her to what is called
exemplary damages."
After some comment,
and citing Story, Ag. § 456, 19 Wend. 343.
and 14 How. 486, before referred to, the
court say: “Tested by these principles, it is
obvious that in this case the defendant was
not liable for any malicious and wanton con
duct of the conductor.
If liable at all, its
liability must be conﬁned to the actual dam
ages which the plaintiff suffered.
To render
the defendant liable to punitive damages, it
was incumbent on the plaintiﬂ! to show that
the act complained
of was done with the
authority either express or implied of the
defendant,
or was subsequently
adopted by
the company."
“If her expulsion resulted
from the malice of the conductor, or was ac
companied by violence or personal indignity,
the conductor alone is responsible
for such
damages as she may be entitled to for this
cause beyond the actual damages resulting
from her exclusion from the car, unless as
before stated the company expressly or tacit
ly participated in the malice and violent con
In other words. if
duct of the conductor.
the act of the conductor was wholly unau
thorized, the company is liable for the actual‘
damage, and the conductor alone for the puni
tive damages. if any."
There is another case in the same volume
v. Railroad Co.), and
(34 Cal. 58tl,—Plcasants
decided upon the same grounds.
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In (‘lark V. Newsou. 1 Exch. 131. and 1 ders of the switch at which the accident oc
Welsh. H. & G. (a case of joint trespass by
curred.
No care or caution, required for the
two), Pollock, O. B., said: “I think it would
safety of the passengers, had been omitted
by the company.
Through the carelessness
be very wrong to make the malignant motive
of one party a ground of aggravation of dam
and disobedience of their agents the acci
ages against the other party who were al
dent happened."
"In fact, the only fault or
together free from any improper motive.
negligence
complained
In
of was that of the
such case the plaintiff ought to select the
employees of the company.
Where a rail
party against whom he means to get ag
road company adopts all rules and regula
gravated damages."
tions ncedful for the safety of passengers,
In relation to the views thus expressed, it and employs competent agents, whose duty it
is said by Mr. Justice WALTON, in his opin
is to see that these rules and regulations are
ion, that: "In none of them was there any
observed, 1 do not think that the company,
in case of injury to the passengers happen
evidence that the servant acted wantonly or
ing by reason of the failure of the agent to
maliciously; they were simply cases of mis
perform his duty, can be held liable for puni
And what these same courts
taken duty.
If, however, the company, as
would have done if a case of such gross and
tive damages.
outrageous insult had been before them. as
such, is in fault, a different rule applies.
The company, for its own carelessness, may
is now before us, it is impossible to say; and
long experience has shown that nothing is
be justly held liable for smart-money.
This
rule does not prevail where the carelessness
more dangerous
than to rely upon the ab
is only that of a subordinate agent.
stract reasoning of courts, when the cases be
There is
no justice in punishing the company after it
fore them did not call for the application of
has done all in its power to prevent an in
the doctrines which their reasoning is intend
jury. The agent, if guilty of negligence, may,
Waiving, for the present,
ed to establish"
in certain cases, be proceeded against by in
the question of fact as to whether they were
I cannot yield to the argument so
or not simply cases of mistaken duty, we
dictment.
earnestly urged by the counsel of the plain
ﬁnd in each of them the question of puni
tiff, that by construction of law the compa
tive damages legitimately and clearly raised
ny is guilty of gross negligence whenever its
and discussed, and the reasoning, such as it
agent is, and is, therefore, to be treated the
is, is before the profession.
The cases are
same as if through its own negligence the in
not cited as mere authority by reason of
jury happened.
think the verdict was
their being decided cases by courts of com
against the charge of the court in that it is,
petent jurisdiction, but because the reason
ing is believed to support the decision.
If the to some extent at least, for punitive dam
ages.
Full compensation to the plaintiff for
reasoning
is bad, fallacious, inconclusive,
all real loss, present and prospective, was the
some would adopt the plan of exhibiting
measure of damages."
these facts by a course of reasoning of their
I,0rter v. Railway 01., 32 N. J. Law, 261,
own, rather than by promulgating a general
proposition that it is unsafe to rely upon ‘ argued at the same time, was determined up
If the reasoning is sound on the rules announced in this case.
their reasoning.
and applicable to case at bar, it does not
These cases well indicate the views of the
court in New Jersey. McKeon v. Railway
matter that it was, or was not necessarily
Co., 42 Mo. 79, was an action for an injury
called out in the case into which it has been
done to a passenger.
introduced,
and it requires some other an
The court, in giving
their opinion, say: “If the conduct of this
swer than mere criticism upon course of pro
ceeding by the judges in those cases.
driver was willful and malicious with intent
to injure the plaintiff, he might be liable to
That the gentlemen, composing the several
courts alluded to, supposed the cases called
indictment for assault with intent to kill, or
for the decisions and reasonings they made,
some other crimmal offense; but his em
ployer, was not responsible
cannot well be doubted, and an examination
for his crimes,
nor liable for his acts of willful and mali
of the cases as reported in the printed vol
cious trespas.
umes of the reports referred to, will, I think,
The company was answera
ble only for his negligence, or his incapacity,
leave the reader in no doubt concerning that
or unskillfuiness in the performance of the
question.
duties assigned .to him.
In such cases we
There are some other cases to be found in
have no hesitation in saying, that punitory
the books not referred to on the defendant,s
damages, or any damages beyond a full com
brief to which I will advert as indicating the
pensation for the injury sustained, cannot be
views of some of the courts in other states.
allowed."
Ackerson v. Railway Co., 32 N. J. Law,
Railroad Co. v, Smith, 2 Duv. (Ky.) 556,
for
254, was an action to recover damages
injuries sustained while traveling in their
was a case where the evidence tended to
show that the car of the plaintiffs was upset
cars by reason of the carelessness and diso
by the carelessness of their driver, and de
bedience of the employees of the road.
The
fendant injured thereby.
court say: “It appeared on trial that the de
The instruction
was, “That if the car was thrown from the
fendants had adopted all needful rules and
regulations for the running of their trains,
track by the fast and careless driving of the
plaintiffs‘) agent, they
defendants’
and had employed competent [)t‘lsv.‘ns as ten
(now
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amount of express malice in his employees
should aggravate damages against him,when
he has thus purged himself from blame."
“While, therefore, in the present case the re
porters were guilty of carelessness in receiv
ing hearsay talk of legal charges, which
could only be lawfully published in accord
ance with the documentary facts, and while
there could be no justiﬁcation for publishing
outside scandal against an individual from
any source whatever, yet the defendants
were only responsible beyond the damages
for
recoverable
under any circumstances,
such a libel to the extent of their own con
duct in the case, or want of care used in
guarding their columns against the insertion
of such articles."
In the case of Railroad Co. v. Baum, before
cited, the court sav: “But when the act is
unnecessary to the performance of the mas
ter,s service, and not really intended for that
purpose, but is done by the servant to grat
ify his own malice, though, under pretense
of executing his employment, it is not done
to serve the master, and is not, in fact, with
in the scope of the employment, and the mas
ter is not, therefore, liable." "Under these
circumstances, last enumerated, it is not easy
to perceive, in the nature of things, any just
reason for holding the master responsible.
_It will not do to say he shall answer in dam
ages, because by employing the servant he
gives him opportunity to maltreat those with
whom he comes in contact in discharging his
duties, that reason would hold the shop-keep
er for any outrage committed by his clerk up
on a customer;
the merchant for the like
conduct of his journeyman; and, indeed, it
would be equally applicable to almost every
of business in the conduct of
department
which it is necessary or convenient to em
ploy assistants to deal with the public. Even
the inn-keeper, whose cook feloniously min
gles poison with the food of a guest, must
then respond in damages."
In Kleen v. Railroad Co., 37 Cal. 400, the
court say: “As to the general rule upon that
subject there can be no doubt.
If the act
of the conductor, in pulling the plaintiff oil?
the cars was a wanton and malicious act,
committed out of the course of his agency,
the defendant cannot be held responsible for
unless, how
the manner in which he did
ever, the defendant expressly authorized the‘
act."
In the case of The Amiable Nancy,3 Wheat.
suit for
546, which was
marine trespass,
Mr. Justice Story, in delivering the opinion
of the court, among other things says: "Up
on the facts disclosed in the evidence, this
must be pronounced
case of gross and
wanton outrage without any just provoca
tion or excuse; under such circumstances, the
honor ‘of the country and the duty of the
court equaily require that a just compensa
tion should be made to the unoffending neu
trals for all the injuries and losses actually
sustained by them. And if this were
suit
it,

a

should ﬁnd for plaintiff (now defendant), and
that the jury are not necessarily restricted to
actual damages, but may, in their discre
tion, award such exemplary damages as they
.deem just and proper in view of all the facts
in the case." The court say, the facts did
not authorize a punishment of the defend
ants, and the court below should have re
stricted them to compensatory damages, and
for this reason the judgment was reversed.
In the case of Hill v. Railroad Co., 11 La.
Ann. 292. the court used the following lan
guage: “In actions of this kind, it is not
within the province of the jury, although
is clearly proven, to give vindic
negligence
tive damages, as is sometimes allowed in
The
case of willful and malicious injuries.
in such cases, is not to be pun
company,
ished for the negligence of its agents as a
crime."
Keene v. Lizardi, 8 La. 27, was an action
brought to recover damages of defendants,
for injuries to plaintiffs wife,
ship-owners,
at the hands of a master of a vessel on which
The evidence showed
she was a passenger.
gross neglect and wanton outrage on the part
of the master against the lady. In deliver
ing the opinion of the court, the judge said:
“It is true, juries sometimes give what is
They are often war
called smart-money.
ranted in giving vindictive damages as a
punishment inﬂicted for outrageous conduct.
But this is only justiﬁable in an action
against the wrong-doer, and not against per
sons who, on account of their relation to the
offender, are only consequentially liable for
his acts, as the principal is liable for the
acts of his factor or agent."
In Railroad Co. v. Rogers. 28 Ind. 1, it is
said: "Whatever rule of damages would ap
ply in a suit against a natural person, ought
Any
to apply in a suit against a corporation.
discrimination in that regard would shock
the public sense of impartial justice, and
,l‘he instruc
would be an unjust innovation.
tions. governing subordinate employees and
agents. may be devised in such utter disre
gard of the rights of others, that obedience
to them will result in palpable wrong to in
dividuals; whether it was so here was a
for the jury,"—thus putting the
question
question whether the acts are done in obedi
of
.ence to instructions that the execution
would result in palpable wrong.
Post Co. v. McArthur, 16 Mich. 447, was an
action by .\lcArthur for publishing an al
lr;:ml libel.
The court say: “The employ
editors, the supervision,
nu..nt of competent
by proper persons, of all that is to be insert
ed, and the establishment and habitual en
forcement of such rules as would probably
exclude improper items, would reduce the
blame-worthiness of a publisher to a mini
mum for any libel inserted without his priv
ity or approval, and should conﬁne his lia
bility to such damages as include no redress
for wounded feeling, beyond what is inevita
ble from the nature of the libel. And no
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against the original wrong-doers. it might be
proper to go yet further and visit upon them,
in the shape of exemplary damages the prop
.er punishment which belongs to such lawless
misconduct.
But it is to be considered that
this is a suit against the owners of a priva
teer upon whom the law has, from motives of
policy, devolved a responsibility for the con
duct of the oﬁicers and crew employed by
them, and yet from the nature of the service
they can scarcely ever be able to secure to
themselves an adequate indemnity in cases
of loss. They are innocent of the demcrit of
this transaction, having neither directed it,
nor countenanced, nor participated in it in
the slightest degree. Under such circum
stances, we nre of opinion that they are
bound to repair all real injuries and personal
wrongs sustained by the libellants, but they
are not bound to the extent of vindictive
damage%."

In Wardrobe

v.

Stage

Co., 7 Cal. 118, the
dam
exemplary

jury found for actual and

ages in the sum of $2,500.
The chief jus
tice, in delivering the opinion of the court,
quoted with approval the opinion of Judge
Story in The Amiable Nancy, and said:
"When it appears that the coach at the time
of the accident was driven by a servant or
agent of the owner, the rule in such case is,
that the principal is liable only for simple
negligence, and that exemplary damages can
not be enforced against him."
In the case of Moody v. McDonald, 4 Cal.
_ 7, the facts were similar to the above, and
in the action brought against the principal
for tortious acts of his servant, where the
jury gave $2,500 damages, and $2,500 smart
money, the court disallowed the verdict for
the smart-money, holding the principal liable
only for compensatory damages.
In .\IcLellan v. Bank, 24 Me. 566, the court
say: "The ﬁrst question obviously presented
by the case is, can a corporation aggregate
with malice?
Such corpora
be chargeable
tions have been held answerable in trover;
and might, perhaps, in other actions s0unding
in tort for all acts done by their oﬂicers un
der circumstances implying authority to do
them.
But it may well be doubted if such
corporations can be implicated by the acts of
their servants in transactions in which mal
ice would be necessary to be found in order
to the sustaining an action against them

therefor."

Two cases are cited by Mr. Justice WAL
TON as sustaining the rulings of the presid
ing judge;

one in New Hampshire, and one

in Mississippi.
In the case in New Hampshire (Hopkins

v.

Railroad Co., 36 N. H. 1) the ruling com
plained of was, “That if the jury should ﬁnd
the defendants guilty of gross negligence at
the time of the collision, and the plaintiffs
injury was occasioned by such negligence,
they might in their discretion give exemplary
damages."

‘
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made:
(1) That it is not a case for exemplary
which is
damages, because the negligence,
the foundation of the suit, was the negligence
of the defendant’s servants;
(2) Because the facts of the case disclose
no fraud, malice, violence, cruelty, or the like,
nor any turpitude or moral wrong."
Upon the last point, the court hold that
“gross carelessness in such case implies a
heedless disregard
for human life, and for
the safety of passengers who intrust them
selves to the care of the road, which brings
the case very strongly within the rule that
of, to warrant exem
the wrong complained
plary damages, must have something of a

criminal character.’’_
In relation to the ﬁrst objection the court
say: “The defendants are a corporation, and
can act in no way but by their oﬂiccrs,
agents. and servants; and when their oﬂi
cers, agents, or servants act within the scope
of their authority and employment, it is the
and their negligence
act of the corporation,
is the negligence of the corporation;" and
they cite Aug. & A. Priv. Corp, 386, and
Chestnut Hill Turnpike v. Rutter, -I Serg. &
R. 6.

It will be noticed that the learned chief
justice, who drew this opinion, makes only
such acts of the agent, as are authorized by
It is such as are
the corporation, their acts.
within the scope of their authority as well
as employment.
He does not say that un
authorized acts by the agent become the acts
of the principal. His proposition conforms
to the rules which we have before deduced
from the authorities. A recurrence to the au
thorities, cited by him, will show this. Sec
tion 386, Ang.&A. Priv. Corp, which is cited,
reads as follows: “Yet it is somewhat re
markableihat the question whether an action
of trespass would be against a corporation
should not. until within a very late period,
have been the subject of express judicial‘de
In the case of Maud v. Canal Co. it
cision.
was expressly decided by the English court
of common pleas, in 1842, that trespass will
lie against a corporation.
The action was
brought for breaking and entering locks on
a canal, and seizing and carrying away bar
ges and coal. The trespasses, it was proved,
had been committed by an agent of the com
pany, which was incorporated by an act of
parliament, and the barges and coal, it ap
peared, had been seized for tolls claimed to
be due them.
The only question
being
whether trespass would lie against a corpo
ration aggregate for an act done by their
agent within the scope of their authority.
The court held, that when it is established
that trover will lie against a corporation,
there could be no reason why trespass should
not also lie against them; that it was impos
sible to see any distinction between the two
actions."
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This section which is cited relates alone to
the question whether or not trespass can be
maintained when the act done was within
the scope of their authority; that is the au
thority conferred by the corporation, and it
is held, when the act is done by the author
ity of the corporation, it is the act of the cor
poration, and trespass will lie.
The next section. save one, which follows
"it is of importance, however, to
(388) says:
be observed, that an action of trespass can
not be sustained against a private corpora
tion for an act done by one of its agents un
consilio, or. in other
less done communicato
words, unless the act has been directed, suf
A cor
fered, or ratiﬁed by the corporation.
poration is liable for an injury done by one
of its servants in the same manner and to
the same extent only as a natural individual
would be liable under like circumstances.
The well-known rule of law is, that if the
cause of an injury to a person be immediate,
though it happens accidentally, the author of
it is answerable in trespass as well as in
case; but a master, whether a natural indi
vidual or an artiﬁcial one, is not liable for a
willful act of trespass of his servant."
With these authorities before him we can
not well suppose he meant to include any
He was too
unauthorized act of the agent.
good a lawyer to say that an act done‘
against the master’s orders and directions
Did these, how
was the act of the master.
ever, leave us in doubt, what follows upon
the same page of his opinion would seem to
put the matter at rest, for he proceeds to
say: "Corporations may be sued in trespass
for the authorized acts of their servants;
and if the trespass is committed by their au
thority, with circumstances of violence and
outrage such as would authorize exemplary
damages against an individual defendant, it
is not easy to discover any ground for a dif
ferent ruie of damages against the corpora
tion which the law charges with the conse
quences of the act as the responsible party.
If a corporation like this is guilty of an act
or default such as, in case of an individual,
would subject him to exemplary damages,
we think the same rule must be applied to
the corporation."
This we understand to be in harmony with
all the authorities, and comes within the
ﬁrst class of cases to which 1 have referred.
The act is theirs, because done by their au
thority. Being theirs, they are held as would
If unauthor
be an individual defendant.
ized, it is not their act, although they may,
upon other principles, be liable to compen
sate for the injury done.
The ground upon which exemplary dam
ages is allowed is, that the trespass is com
mitted by their authority with such circum
stances of violence and outrage as would an
thorize exemplary damages against an indi
I regard the law, as stat
vidual defendant.
ed by the chief justice, as directly sustain

ing the views that I present. viz.: that to be
chargeable with the animus of the transac
tion, it must be theirs by previous authority,
direct or implied, or subsequently adopted or
ratiﬁed by them.
The instruction in the
court below required the defendants to be
guilty of gross negligence to subject them to
exemplary damages; and the sum total of
the decision was that this was right, and
that if the act was done by the authority of
the defendants. it was the act of the princi
pal.
What evidence there was, if any, that
the defendants participated in the act which
produced the injury, does not appear; nor
does it appear that the jury found the defendants were guilty of gross carelessness.
All the remarks of the chief justice are made
upon the hypothetical case of an injury hap
pening through the gross carelessness of the
defendant corporation.
.
The case in Mississippi came before the
court on a motion to set aside the verdict.
The discussion in the opinion is upon the pro
priety and authority of the court to set aside
verdicts on account of the amount of dam
ages in those cases where there is no ﬁxed
rule of computation. and the authorities cit
ed are almost all of them upon this point.
There was no ruling excepted to, and no
question of law presented.
Upon the matter
of punitive damages, referred to by Judge
lValton in his opinion, they say: “The case
is much stronger for the defendant in error,
than were the facts in the case of Heirn v.
McCaughan, 32 Miss. 18. The decison in that
case was conclusive in this, as to the form of
action as well as the right of the jury, in such
cases, to protect the public, by punitive dam
ages, against the negligence, folly. or wick
edness which might otherwise convert these
great public blessings into the most danger
ous nuisances."
It will be perceived that this case. so far
as any consideration of punitive damages
was concerned, was regarded as settled by
the cae in 32 Miss.
Looking at that case I ﬁnd it was an action
brought for an act done by a partner. Ileirn
with others were owners of a vessel. Grant,
one of the owners, Wits the captain.
The
court say, by Hand, .].: “There was testi
mony tending to show that the captain in
charge of the boat, which was published to
stop at Pascagouia at the time speciﬁed, will
fully and capriciously disregarded the obli
gation incurred by the publication, and that.
the failure occasioned great bodily exposure,
and mental suffering and disappointment to
the plaintiffs (now defendants);
these circum
stances were properly submitted to the jury,
to be considered by them, with the circum
.stances of excuse or extenuation relied upon
by the defendants; and it was their province
to determine whether there was such fraud
or willful neglect of duty causing oppression
to the plaintiffs, and under such circumstan
ces of aggravation as to warrant exemplary
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damages.
This was the substance of the rui
ings of the court upon this point, and we per
ceive no error in them."
This is the case which decided all that was
said in 36 Miss. about punitive damages, and
was an action brought against several part
The value
ners for the act of one of them.
of this case, in support of the principle that
a railroad corporation may be punished for
ihe malice of an employee, cannot, I think,
he considered great, especially when, in the
“It
case in the litith, we ﬁnd this remark:
is not enough that, in the opinion of the
court, the damages are too high.
It may not,
rightfully, substitute its own sense of what
would be a reasonable compensation for the
Since the opin
injury, for that of the jury."
ion in this case was drawn. and since writ
ing this opinion, my attention has been di
rected bv Mr. Justice WALTON to the case
of Railroad Co. v. Blocher, 27 Md. 277, as
a case sustaining the ruling of the court in
the case at bar.
Upon an examination of that case, it will be
found that a diﬁiculty arose between the con
ductor of train upon the appellant,s road and
appellee about his ticket; the one contend
ing it had been surrendered to the conductor,
and the other averring it had not, and to
prevent being put oflf the train, the appellee
paid his fare; it subsequently appeared that
his
he was right, and properly surrendered
ticket when called upon so to do. He alleged
that the conduct of the conductor was vio

lent and insulting.
At the tria! of the ease, the appellants re
the court to instruct the jury as
quested
follows:
If the jury believe the conductor
“[7)
caught the appellee violently, etc., by the
collar and dragged him from his seat, while
a passenger in the train, the appellee is not
entitled to recover for the same in this action
against the appellants, unless they believe
the appellants authorized the act. and adopt
ed and jnstiﬂed it since its committal.
“(8) That if the jury believe the conductor
wrongfully extorted from the appellee the
fare from Martinsburg to Baltimore, after
the appeilee had surrendered his ticket, etc.,
the appeliee was not entitled to recover vin
dictive or punitive damages from the appel
lants, unless they expressly or impliedly par
ticipated in the tortlous act authorizing it before, or approving it after, it was com
mitted."
Concerning these two requests, the court
say: "The conductors and employees of the
corporation represent them in the discharge
of these functions, and being in the line of
their duty in collecting the fare or taking up
tickets, the corporation is liable for any
abuse of their authority, whether of omission
Vide Redt. R. R. 381, note
or commission.
ti, and
The court
authorities
there cited.
was. therefore. right in rejecting so much oi.’
the defendants‘ prayers, as limited their lia
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bility to such tortlous acts of their agents as
they had either personally authorized or sub
v
sequently approved."
The seventh and eighth prayers, requiring
the plaintiff to prove either previous author
ity or subsequent approval of the acts of the
conductor to. render the defendant liable,
were rejected for reasons before assigned
“The prayer of the ap
(those above copied).
pellee claims compensatioE'Ior injury to his
feelings and degradation of character.
The
appellant,s eighth prayer aﬂirms he is not
entitled
to recover vindictive or punitory
damages against the company, unless they
expressly or impliedly participated in the
tort, by authorizing it before, or approving it
after. We have already declared our opinion
on the latter branch of this proposition.
This court, in the case of Gaither v. Blowers,
11 Md. 552, said, that where the injury was
accompanied
with force or malice, the in
jured party might recover exemplary dam
ages.
The action being vi et armis, or in
that character, the jury were authorized to
give whatever damages the evidence showed
the immediate
consequence
of the wrong
warranted. and which necessarily resulted
from the act complained of. 2 Greenl. Ev.
ii 80, 254; McNamara v. King, 2 Gilman,
436; .\lc’l‘avish v. Carroll, 13 Md. 439."
This is all that is said upon this question.
I have quoted the requested instructions, and
the remarks of the court upon them.
The
conclusion of the court, and the law of that
case, is found in these words: “The action
being vi et armis, or in that character. the
jury were authorized to give whatever dam
ages the evidence showed
the immediate
consequences of the wrong warranted, and
which necessarily resulted from the act com

plained of."
A careful examination of that case will dis
close the fact that the question of damage
raised and decided, was whether the plain
tlff had a right in such case to recover "for
injury to his feelings, and degradation
of
character." This was the prayer of the ap
pellee, and he asked no more, and no other
instruction was given.
These were treated
as exemplary damages by the appellants, and
they sought, by their request, to limit the
damages to the actual physical and pecunia
ry injuries. An examination of the authori
ties cited by the court in their opinion will
lead to the conclusion
that they regarded
that as the question. and considered such
damages exemplary damages.
They cite Mr.
Greeuleat for the rule they lay down, and I
hazard the opinion that Mr. Greenleat never
expected to be quoted as an authority for
punitive damages in civil actions.
(See his
note to section 253. volume 2, on Evidence.)
The case of Gaither v. Blowers, referred to,
goes no further than Mr. Greenleat, and his
language, totidem verbls, is used as the au
thority for the doctrine advanced.
in the note referred to,
Mr. Greenleaf.
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compaint not embraced in this declaration.
speaking of the term “exemplary damages."
If, however, the theory which is now ad
as used by the courts in a case he is review
vanced is not only novel but unsound, and
ing, says: “From this and other expressions
that previous command or subsequent ap
it may well be inferred, that by actual dam
proval was necessary to warrant the inﬂic
ages the court meant those which were sus
tion of punishment, the matter was of vital
ceptible of computation, and that by exem
importance,
plary damages or smart-money they intended
and the defendants should have
had the advantage of the instruction.
it is
those damages which were given to the plain
think, to now assume that
not quite right,
tiff for the circumstances of aggravation at
tending the injury he had received, and go
the jury regarded
as a ratiﬁcation. Possi
ing to enhance its amount, but which were
bly the gentlemen composing that jury were
not quite prepared to ﬁnd that the gentle
left to the discretion of the jury, not being
men composing
susceptible of any other rule."
the administrative and ex
- The rulings, in the case at bar, covered all
ecutive departments of that corporation were
so lost to all that is decent and honorable
these intangible matters before reaching the
point of punishing the defendant corporation.
among men, and so blind to their own inter
They had been told “to consider the injury to
ests that they would justify an act con
Giving full force to
his feelings, his wounded pride, his wounded demned by everybody.
the encomiums bestowed in the opinion upon
self.respect, his mental pain and suffering oc
juries, might we not conclude
casioned by the assault, and the feeling of
that they
degradation that necessarily resulted from it."
would be more likely to infer, from the cir
cumstances, that such amends had been made
This was going as far as the court in Mary
land went or was asked to go, and does not
as honorable gentlemen would require, rather
reach the ground of complaint in the case at
than convict them of .an act that any prison
bar.
ﬁnd no evidence in it of a design togo .convict would cry out against?
beyond this; the rule was declared in plain
Will
do to shield the verdict with that
terms to be such damages as "the evidence
which the jury were substantially told was
showed the immediate consequence of the
immaterial?
wrong warranted, and which necessarily re
have not considered this case upon the
sulted from the act complained of."
This
motion, or upon any facts supposed to be
certainly does not include damages by way
proved by the evidence reported, nor have
of punishing the defendants.
Such damages
considered the question whether, under the
would not be the immediate consequence of
plaintii\"s declaration' he can recover upon
the wrong, and necessarily resulting from it.
the grounds set forth in the opinion.
have
Some comment is made concerning the re- . only considered the rule advanced by the in
tention of Jackson in the defendant,s
em
structions. Under this rule
railroad corpo
All that I ﬁnd, in the report of the ration may exercise all possible care in the '
ploy.
case concerning
the matter, is a statement,
selection of servants, and strictly enjoin them
made by the plaintiff in his testimony, that . from day to day against any irregularity of
he had seen him several times since, in per
conduct; yet if one of them. unmindfui of
formance of duties upon the train.
his duty, regardless of his master,s interest,
So far as any question arises upon the rule
and bent on exercising some private malice
of damages laid down in the instruction, it is
against a person who happened to be a trav
quite apparent this is perfectly immaterial,
eler, assaults him, the corporation
must not
and could be regarded, in any event, only as
only make full compensation for all the in
remote evidence of ratiﬁcation.
If he was jury, under the most liberal rules, but may
retained in their employ, we do not know un
be punished for an act they have used every
der what circumstances; possibly they were
endeavor within the reach of human power
such as would have furnished to the mind of
by another,
to prevent.
One committed
any reasonable man a perfect justiﬁcation;
against their wishes, interest, and positive
sitting here. we must take the report as we
commands;
and
is to be such a punish
ﬁnd it.
The opinion states that the jury un
warning and exam
ment as will "serve as
doubtedly regarded it as “a practical ratiﬁ
ple to others."
cation and approval of his conduct." Could
If we were punishing the actor himself, we
they have done so if they had been correctly
given
should consider the probable effect of
instructed in the theory now advanced?
punishment upon him; but when, for his of
What was there to ratify? Yea, more, who
fense, we punish another, how can we form
was there to ratify? if the servant is the
any idea of the inﬂuence of a punishment he
corporation,
and the act of commission was
cannot feel. The master may discharge him
the act of the corporation, was there any
from his employment, and he thus feel the
thing to ratify? Was it not an original act punishment another suffers indirectly, and to
of the corporation? Did they ratify their
that extent.
It will be perceived, however,
own act
if the act of commission was orig that this is the extent for all classes, kinds,
inally theirs, the act of retention was a sub
and degrees of offense.
It is the only chan
sequent act, having no relation to the ﬁrst.
nel through which he can be made to feel it.
Did that infringe any right of his? 1t’
But suppose
were otherwise. is the punish
did,
was a new and substantive cause of
ment which is inﬂicted upon the innocent
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case is not only punishing one for the act of
another, but it is doing this in an action ox
that in any degree affected by the man
contractu, for this declaration must be con
ner in which the offender receives the intelli
Again;
strued to be such to meet,the law of the opin
gence of its inﬂiction upon another?
how shall the corporation avoid the constant
ion.
for the offenses of
Ail consideration of the matter tends to
recurrence of penalties
others?
Can they, when they select another show the fundamental error in holding an in
In all
servant, exercise any more care or be more
nocent party liable to punishment.
of the
watchful over him? Can they change the
these acts, done by the command
passions of men? What is their fault if they
principal (whether the authority appears by
direct command or by fair implication from
have exercised all the care, wisdom, and pru
\Iust the proceedings of the party charged), there
dence with which men are invested?
is propriety in punishing if the act be wrong
they be punished for not being omnipotent?
If the idea and design of punishment is to and an infraction of the moral code;' but
restrain the offender and make the punish
in those cases where the act is unauthor
ized, and the principal is‘ in nowise con
ment serve as a warning to others, how can
it better be done than by making it personal;
nected with the animus of the ‘actor, and
inﬂicting it upon the offender?
How can its becomes liable to compensate upon grounds
inﬂuence upon others be made more restrain
other than that the act was done by his
connnand, it appears to me that all punishing than by the reﬂection that they must per
sonaily suffer the same punishment if they
ment inﬂicted, or rather all suffering impos
t-ffend? Is the reﬂection that others will suf
is ﬂag
ed under the name of punishment,
fer it, more potent with that class of individ- 1 rant injustice; it is not punisinnent, for it
of men led to
unis? Has the observation
has not its necessary antecedent, wrong: both
this conclusion?
And if it has, have all the
reason and authority are opposed to it, and
principles of reason, right, and justice yield
no case can be found, where the question has
ed to it and made it right?
, been presented and discussed, in which such
If the punishment, thus inﬂicted, is to serve doctrines are not denounced as unsound and
as a warning to others, who must take warn
unjust. In addition to the.cases which i
ing? Evidently the innocent as well as guilty.
have cited, there is the pregnant fact that
The innocent are to be the greatest suffer
or
no case can be found in Massachusetts
crs by reason of the offense, and punished
New York where it has ,ever had any sanc
It is to serve as a warning tion, even in the inferior courts; and no case
alone directly.
to all innocent persons, that they may be pun
can be found, that I am aware of, where any
ished for the offenses of others, after having
party hassought to establish any such rule
fully compensated the injury done.
by an appeal to the superior courts or courts
barely suggest.
One other consideration
of last resort in those states.
Yet these
The liability in this case is based upon a con
states are a net-work of railroads, an" ques
tract; purely so.
No liability could, under
tions of liability are constantly arising and.
the proof, arise by the rules of law applica
being settled by the courts of those states.
Had the plaintiff
ble to master and servant.
It appears to me the fact has some sign‘ﬁ
been a stranger to the defendants, and had no
cance.
claims upon them, except such as each citizen
The rule established in this case is so im
owes to the other, no liability of any kind portant, and fraught with such results under
would have attached to these defendants for
the ordinary modes of administering law.
the willful trespass of their servant.
Not that I have felt impelled to enter my dissent
only would they be saved punishment, but at length, and regret that the pressure of
even.
Now it being a case other duties has prevented me from giving
compensation
where no liability would attach, but for the a more extended examination of the authori
contract, and the liability which does attach
ties, and the compression of them and my
being for breach of contract, the rule in this own views into a narrower compass.

party any the less keen, unjust, and onerous?
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JOHNSTON, J. This is a proceeding to
reverse a judgment rendered in an action
for false imprisonment, brought by Jacob F.
Boyce against the Wheeler &. Wilson .\lanu
facturing Company, C. S. Baker, and J. W.
Hughes. Hughes was dismissed from the
action, and the judgment went only against
the plaintiffs in error. The facts upon which
the case was disposed of are substantially
these: The Wheeler & Wilson Manufactur
ing Company, a corporation organized for
the manufacture and sale of sewing-ma
chines, was engaged in business at Topeka,
Kansas, and C. S. Baker was its general
agent at that place.
The company had sold
a sewing-machine to Mary Hatﬁeld, who
subsequently married Jacob iv‘. Boyce, the
defendant in error. She paid a part of the
purchase money, and signed a contract, in
substance that the title to the machine
should remain in the company until the bal
ance of the purchase money was paid.
In
November,
1881,
the company directed
its
general agent to bring an action of replevin
against Mary Boyce to recover the machine,
claiming that there was a balance due there
on, a claim which she denied.
An action
of replevin was begun before a justice of
the peace, and a writ was issued and placed
in the hands of Constable Hughes, who re
ported that he had made search for the ma
chine, and was unable to obtain possession
of it. C. S. Baker, the agent of the com
pany. then directed Hughes to make and ﬁle
an aﬂidavit before the justice of the peace,
alleging that Mary Boyce and her husband,
Jacob F. Boyce, were in possession of the
machine, and had refused to deliver it to
him, and thus obtain a warrant for their ar
rest.
This was done, and the justice issued
a warrant to the constable commanding him
to arrest Boyce and his wife, and commit
them to the Shawnee county jail, there to
remain until they should deliver the ma
chine.
Under this warrant, Jacob F. Boyce
was arrested and placed in jail without be
ing taken before the justice, and without
any examination, hearing, or trial. The con
stable informed the general agent of the
company that he had arrested Boyce, and
placed him in the county jail as requested,
and Baker replied: “Now, I guess he. will
give up the machine." The replevin action
resulted in a judgment in favor of Mary
Boyce.
Jacob F. Boyce was held in the
county jail for 10 days, and was never
taken before any court or otﬁcer for exam
ination or trial, and was ﬁnally discharged

at the instance of the plaintiffs in error, and
he became sick in consequence
of his con
ﬁnement.
He at once instituted this action,
and the jury awarded him damages in the
sum of $1.000, and the verdict was approved
by the trial court.
The plaintiffs in error complain chieﬂy of the
rulings of the court in' the matter of charging
the jury. The jury were instructed that. if the
evidence justiﬁed it, they could ﬁnd c’xgmp_lag'
against the defend
damages or smart-money

ants.
Kfter the jury had been out some
time, and had practically agreed upon their
verdict, the court recalled them, and advis
ed them that he was in error in giving the
instruction that they might in their discre
tion assess exemplary damages, and with
drew it from the jury, telling them that in
their deliberati n th
should not consider
Objection was
r wn.
the instruction
made to the wi hdrawai of the instruction,
and an application of plaintiffs in error for
leave to address the jury after the :nodiﬁca
tion had.been made was denied, and this
ruling is assigned as error. This decision
affords the plaintiffs in error no ground for
complaint. The action of the court was fa
vorable rather than prejudicial to their in
terests.
The instruction given was predi
cated upon suiiiclent facts, was warranted
under the law, and the defendant in error
alone Ihad reason to complain of its .with
drawal.
It is a well-established principle of

jurisprudence that corporations may be_“h_el;l
n n
liable for torts involving a wron
tiW'shFh as false imprisonment; and\e§
Tinplary damages _may be recovered agilili§_Q/
them for the wrongful acts of their serx-0
ants and agents done in the course of thit
and to the Mme ex‘
e1n‘ploytrren‘t,11i"aTi‘ct'ises
tent that natural persons committing like
wrongs would be held liable. In such cases
the mafiice and fraud of the authorized
agents are lmputabie to the corporations for
This principle is too well
which they acted.
settled to require argument, and the authori
ties sustaining it are numerous and well
nigh unanimous. Railroad Co. v. Slusser,
19 Ohio St. 157; Railroad Co. v. Dunn, 19
Ohio St. 162; Goddard v. Railway. 57 Me.
202; Railroad Co. v. Quigley, 21 How. 213;
Railroad Co. v. Arms, 91 U. S. 489; Rail
road Co. v. Bailey, 40 Miss. 395; Railroad
Co.v v. Blocher. 27 Md. J7: Hopkins v. Rail
road Co., 36 N. H. 9; Railroad Co. v. Ham
mer, 72 Ill. 353; Reed v. Bank. 130 .\lass.
443; Fenton v. Machine Co., 9 Phila. 189;
Goodspeed v. Bank, 22 Conn. .130; Boogher
v. Association, 75 Mo. 319; “,heless v. Bank,
1
Baxt. 469; Jordan v. Railroad Co., 7-!
Ala. 85; Williams v. Insurance Co., 57 Miss.
759; Vance v. Railway Co0 32 N. J. Law.
334; Cooley, Torts, 119: 3 Suth. Dam. 270.
and cases cited; 2 Wait, Act. & Def. 447,
The same doctrine has
and cases cited.
been fully recognized on several occasions by
Railroad Co. v. Rice, 10 Kan.
this court.
-i37; Railway Co. v. Weaver, -16 Kan. -L36:

EXEMPLARY
Railway Co. v. Kcssler, 18 Kan. 523; Ball
way Co. v. Little, 19 Kan. 269; News Co. v.
Wilmarth, 33 Kan. 510, 6 Pac. 786.
The
withdrawal of the instruction, although er
roneous, was beneﬁcial to the plaintiffs in er
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or indirectly with him through the instru
mentaiity of agents."
Story, Ag. §'-£52.
They complain, further, of an instruction
in which the court stated that the warrant
under which Boyce was taken and held in
ror, and there can be no reversal unless the
custody was illegal and void, and insufﬁcient
in law to justify his arrest and imprison
erroneous ruling is injurious to the party
complaining.
ment.
The warrant, as we have seen, was
issued upon an aﬂidavit charging Boyce with
It is next contended that the company can
having control of the property replevied,'and
not be held liable for the wrongful acts of
of refusing to deliver it to the oﬁicer who
Baker and the constable, and an instruction
had the writ.
is challenged which holds that, if the agent
There was no process issued
except the warrant, and it commanded that
of the company caused and procured the ille
he be committed at once to the county jail
gal arrest and detention of the defendant in
until he should deliver the property to the
error as charged, the company and its agents
ofﬁcer.
No notice was given to him that the
were both liable.
Baker was the managing
charge stated in the aﬂidavit had been made
agent of the company;
his authority was
against him, nor was an opportunity given
general, and the constable acted wholly un
him to refute it. The order of commitment
der his direction and sanction.
He had not
was not based upon any examination, hear
only authority to sell machines, and collect’
ing, or trial, but was arbitrarily made, in
the money due for the same, but it is con
the absence of Boyce, upon ex parte state
ceded that he had authority to institute le
ment. The plaintiffs in error attempt to jus
gal proceedings to recover possession of the
tify this action, though not seriously, we
machines conditionally sold, and for which
think, under section 69 of the Justices‘ Code,
payment had not been made in accordance
already referred to, which reads as follows:
with the terms of sale. The arrest and de
“Whenever it shall be made to appear, to the
tention of Boyce was incidental to the re
satisfaction of the justice, by the aﬂidavit
plevin action, and was made, as alleged, to
of the plaintiff or otherwise, that the defend
compel the delivery of the machine under a
ant, or any other person, knowingly conceals
provision of the Justices‘ Code relating to
the property sought to be recovered, or, hav
repievin, which provides that where the de
ing control thereof, refuses to deliver the
fendants, or any other persons, knowingly
same to the oﬂlcer, the justice may commit
conceal the property rcplevied, or, having the
such defendant or other person until he or
control thereof, refuse to deliver the same
they disciose where such property is, or de
to the oﬂicer, they may be committed until
liver the same to the oiiicer." The proceed
they disclose where the property is, or de
ing authorized by this statute is virtually one
liver the same to the oﬂicer.
Comp. Laws
for the punishment of contempt.
He had full authority to
1879, c. 81, § 69.
Whether/'
represent the company, and whatever was: a party is to be brought before the justice
of the peace upon a notice or by attachment,
done by him was done for the beneﬁt of
or what the initial proceeding shall be, is not
company, and for the accomplishment of the]
its
purpose.
His act, although wrongful, was in expressly provided.
The section quoted does
provide what punishment hall ﬁnally be vis
the line of his employment, was done in the
ited upon a party; but this punishment is
execution
of the authority conferred upon
him, and must be regarded as the act of the
not to be administered until the guilt of the
party is “made to appear to the satisfaction
company.
To make the corporation respon
of the justice."
sible, it is not necessary, as plaintiffs in er
This language implies that
ror contend, that the principal should have there is to be a hearing and an adjudication
of the charge upon its merits.
directly authorized the particular wrongful
When 8. con
tempt is committed in facie curiae, the pun
act of the agent, or should have subsequently
ishment is generally summary, and no ini
ratiﬁed it. Judge Story, in treating of the
tial proceeding is required; but, when it is
liability of principals for the acts of their
not committed in the view of the court, the
agents, says that “the principal is held liable
initial proceedings are necessary, and the
to third persons in a civil suit for the frauds,
party must have notice and opportunity to
deceits,
concealments,
misrepresentations,
defend.
The most common initial process
tortsi negligences, and other maifeasances or
is a rule or order to show cause why an at
misfeasances
and omissions of duty of his
agent in the course of his employment, al
iachment or warrant for contempt should not
issue, of which service should be made; and,
though the principal did not authorize or jus
in a proceeding to punish for criminal con
tify or participate in, or, indeed, know of
tempt, personal notice of the accusation
is
such misconduct.
or even if he forbade or
indispensable.
Whatever procedure may be
disapproved of them," and to sustain this he
adopted, it is certain that a party cannot be
cites numerous
authorities. “In all such
condemned without notice; and a ﬁnal judg
cases," he says, “the rule applies, respondeat
ment rendered, as was done in this case,
superior, and it is founded upon public policy
without a hearing or an opportunity to do
and convenience, for in no other way could
fend, is void.
While
Rap. Contempt, § 96.
there be any safety to third persons in their
the language of the statute is not very ex
dealings, either directly with the principal,
LAW nam.—4
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plicit, it does not require the interpretation
contended for, and, if it did, it would neces
sarily be held void.
The ﬁnal error assigned is that the dam
This assign
ages awarded are excessive.
ment is as groundless as those already con
sidered.
The case is an aggravated one, and
the conduct of the plaintiffs in error exhibit
ed a wanton and reckless disregard of the
rights of the defendant in error.
He was
not a party to the replevin action, and the
testimony is that the machine in controversy
was purchased long before he was married
to the plaintiff in that action, and that he
had no interest in or control over it. He was
thrust into jail, without warning or trial,
when there was no civil or criminal suit
pending against him, and kept there for 10
days with 17 or 18 prisoners who were ei
ther charged with or convicted of crimes.
The sewing-machine sought to be recovered
from his wife had been paid for, and belong
ed absolutely to her; and plaintiffs in error,
with knowledge of this fact, undertook to

compel the payment of money not due, or
the recovery of property which they did not
own, by the arrest and incarceration of the
defendant in error, without cause, and in a

manner that was clearly illegal.

Apart from

the logs of time and interruption to his Ensi
ness, as well as .tﬁhe“hnmii.iat.io.n.andJ.n”Qigni
“lEy‘su'ffered by him by being thrust into jail
upon a false charge, itappears that .t.hQ.(_!(_)_lk
ﬂnement resulted in.-l1is“s.i.cl§I_1.eSs;1.8-Ilfl when

we consider the malicious and oppressixe.
conduct of the plaintiffs‘ in error, and.that
the case is one whlcliciills for the inﬂiction
of exeinpiaryﬂor piinlTﬁ"§ ‘damages, we can
only conclude tli5‘t'the1rerdict of $1,000 in
favor of the defendant was fully justiﬂed,
if not too small. We can say without hesita
tlon that an award of a larger amount would
not have been disturbed on the ground that
,
\it was excessive.
It follows that the assignments of error
must be overruled, and the judgment of the
district court afﬁrmed.
All the justices concurring.
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Wm. Lindsay and Rountree & Lisle, for
Hill & Rives, for appellee.

appellant.

a
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HOLT, J. The appellee, Lou. E. Ballard,
after purchasing a proper ticket, took pas
station to an
sage from one intermediate
other, upon a passenger train of the Louisville
Nashville Railroad. It failed to stop at
the platform at her place of destination, which
ﬂag station.
It was a down grade at
was
that point, and there is some evidence tend
ing to show that the car brakes did not op
erate well, in consequence of which the train
'ran some 50 or 60 yards beyond the platform,
where it was stopped, and the station then
by the proper person, but the
announced
Upon the
appellee did not get off the train.
other hand. there is testimony

tending to show

a

that this stop was not made, and that no
etfort was made to stop the train, until it
was done at the request of the appellee, at
point between her destination and the next
station.
The weight of the evidence shows
that the conductor then informed her that
she could either go on to the next station, or
he would stop the train and she could get oﬂ!
there; and that, upon his so telling her the
second time, he did stop it. and she got off
at that point, which was a lonely place, and
about a mile beyond her station.

a

a

She says that the conductor “seemed very
and his tone was rather rough
impatient,
gentleman;"
for
that he did not assist her
in getting off with her baggage, which con
sisted of a valise and bundle;
and that, as
she jumped from the lower step of the plat
form to the ground, he stood upon the plat
forID, while a brakeman of the train, who
was standing by, looked at her and “gt.inned."
Upon the other hand, there is evidence to
the effect that the conductor did assist her
out of the car, and was altogether kind and
polite in his manner.
There was no request
upon her part that the train should be back
ed to her station, but this should have been
done, under the circumstances.
The appel
lee was compelled to walk back to her sta
tion, and from thence, three-quarters
of a
mile, to her home, in consequence of which
she was conﬁned to her bed the most of the
time for three or four days, and unable to
teach her school for a week.
The jury in
this action by her for damages returned

it

it

verdict
for $3,000.
Manlfestly it cannot be sustained upon the
ground that
did not include exemplary
damages, and was compensatory
only, for a
breach of the con
for transportation.
If
upheld,
must be.
the ground that she
ry damages, and that
was entitled to ex
this question was submitted to the jury by

put her off? at her station, and were in‘Qcorous
or insulting, either in words, tone, or man
ner, they should ﬁnd for the plaintiff, and
award her damages in their discretion, not
exceeding ﬁve thousand dollars, the amount
claimed in the petition."
A corporation can act only through nat
It of necessity commits its
ural persons.
They
to their charge.
business absolutely
In the case of
are, however. selected by it.
a railroad, the safety and comfort of pas
to them.
committed
sengers is necessarily
They act for it. Its entire power, pro hac
vice, is vested in them. and as to passengers
in transitu they should be considered as the
It is therefore as respon
corporation itself.
sible for their acts in the conduct of the train,
and the treatment of the passengers, as the
oﬂlcers of the train would be for theIDsBIvt‘.~‘,
if they were the owners of it. Public inter
They also demand
ests require this rule.
that the corporation should be and it is lia
ble for exemplary damages in case of an
injury to
passenger resulting from a viola
tion of duty by one of its employtis in the
conduct of the train, if it be accompanied by
oppression, fraud, malice, insult, or other will
ful misconduct, evincing a reckless disregard
of consequences.
Dawson v. Louisville & N.
Ky. Law Rep. 668.
R. Co.,
As to female passengers the rule goes
Their contract of passage em
still farther.
braces an implied stipulation that the cor
poration will protect them against general
obscenity, immodest conduct, or wanton ap
Metc. (Mass) 596;
Com. v. Power,
proach.
Craker v. Railway Co., 36 Wis. 657; Nieto
Cliff. 145, Fed. Gas. No. 10,262;
v. Clark,
Mason, 242, Fed.
Chamberlain v. Chandler,
Gas. No. 2,575.
It was improper, however, to instruct the
jury, as was in effect done in this instance,
conduct alone is suﬂicient
that “indecorous"
The term
to authorize exemplary damages.
too broad.
It may embrace conduct which
would not authorize their inﬂiction. It is
true that the peculiar element which, enter
ing into the commission of wrongful acts,
justiﬁes the imposition of such damages, can
not be so deﬁnitely deﬁned, perhaps, as to
It has been
meet every case that may arise.
said that they are allowable where the wrong
ful act has been accompanied with “circum
stances of aggravation," (Chiles v. Drake,
Metc. [Ky.] 146;) or if a trespass be "commit
ted in a high-handed
and threatening
man
ner," (Jennings v. Maddox,
B. \Ion. 430;)
or where the tort is “accompanied by oppres
sion, fraud, malice, or negligence so great as
to raise
presumption of malice," (Parker v.
Jenkins,
Bush, 587;) or, as was said in

2

5, 1887.

8

March

Marlon county.

7

Appeal from circuit court,

3

Court of Appeals of Kentucky.

30?.)

a

Ky.

instructions.

6

85

They were told: “If
from the evidence that the
defendant,s
agents or employes, or any of
them, in charge of defendant,s train, carried
the plaintiff beyond the station for which
she had purchased a ticket, and refused to
proper

the jury believe

1
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Dawson v. Railroad Co., supra, where the
wrongful act is accompanied by “insult, indig
nity, oppression, or inhumanity."
It would, however, be extending the rule
unwarrantably to hold that they could be
imposed provided
the conduct was merely
“indecorous."
This. as deﬁned by Webster,
and as commonly understood, means impolite,
or proper
or a violation of good manners
breeding.
It is broad enough to cover the
slightest
departure
from the most polished
politeness to conduct which is vulgar and
insulting. It does not necessarily; or, indeed,
involve an insult. The latter as
generally,
sumes superiority, and offends the self-re
spect of the person to whom it is offered,
while the former excites pity or contempt for
the one guilty of it.
A word or act may be
and insulting, but yet it
both indecorous
often lacks the essential elements of an in
suit.
In. the case now under consideration
the
jury may have believed it was indecorous in
the conductor
not to stop the train at the
platform, or not to carry her valise for her
when she was leaving the train. or to let
her get off between stations, although she
chose to do so rather than suffer inconveni
ence by being carried to the next one, or in
merely telling her ‘that she could walk back
to her station; yet none of these things
amounted to “insult, indignity, oppression, or

inhumanity."
The lower court properly refused the re
quest as made for special ffndings.
The in
ter1-ogatories offered merely required the jury

to say what amount they found as compensato
ry, and what sum as exemplary damages. They
involved mixed questions of law and of fact.

Upon a retrial the question of limiting the
ﬁnding to compensatory damages should be
presented to the jury under proper instruc
tions. and the difference between them and
those which are exemplary dciined.
The evidence as to the conduct of the brake
man was competent.
It is true that it was
not speciﬁcally complained of in the petition,
but only that of the conductor.
The brake
man was, however, one of the agents of the
railroad company in the management of the
train upon which the appellee was a passen
ger. It is not necessary that a petition should
enumerate speciiically that this or that per
son connected with the management of the
train was guilty of improper conduct in order .
to authorize the admission of evidence as to
this or that particular party. It is sufﬂcient
to aver the breach of duty upon the part oi?
those in control of the train.
Besides, in this
instance, the conduct of the brakeman com
plained of was in the immediate presence of
the conductor, and occurred at the time of
the other alleged acts of which the appellee
complains.
We do not mean to say whether
he was guilty of improper conduct or not.
but it was a part of the res gestae, and there
Any circumstances attending
fore admissible.
the commission of 0. trespass or a wrong, al
though not set forth in the declaration, may
be given in evidence, with a view of aﬂEect
ing the question
of damages, save where
they within themselves
constitute
an inde
pendent cause of action.
Sedg. Dam. side p.
538, note 3.
For the reason indicated, the judgment be
low is reversed, and cause remanded for a
new trial and further proceedings consistent
with this opinion.
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SOUTHERN KANSAS R.

CO. v.

RICE.

(16 Pac. 817, 38 Kan. 398.)
Supreme Court of Kansas.

Feb. 11, 1888.

Error to district court, Johnson county; J.
P. Hindman, Judge.
Action brought by Benjamin Rice against
the Southern Kansas Railroad Company on
October 31, 1885, to recover as damages the
sum of $1,000 for being unlawfully assaulted
and ejected from a passenger car by the con
ductor thereof while returning from Kansas
City, Missouri, to Olathe, in this state; the
plaintiff at the time having a ticket to ride as
a passenger in the car. Subsequently the rail
road company ﬁled an answer containing a
general denial. Trial had at the March term,
1886.
The jury returned a verdict for the
plaintiff, and assessed his damages at $117.
46, and also made the following special ﬁnd
ings of facts: “(1) Did the conductor act
willfully, and in a grossly negligent manner,
in putting the defendant off the train? An
swer. He willfully put him off the train.
(2) Did the conductor act with a reckless dis
regard of the plaintiffs rights? A. Yes. (3)
Did the plaintiff state to the conductorthat he
had purchased his ticket the day before, and
could the conductor have easily ascertained
that fact from the passengers who were ac
quainted with plaintiff ! A. In this case he
could.
(4) How much do you allow piaintiff
as exemplary damages?
A. £571.75." “First.
How much do you allow plaintiff for pe
cuniary loss? A. $.71.
Second. Was plain
tiff injured in person by the conductor? A.
No.
Third. How much do you allow plain
tiff for injury to his person? A. Nothing.
Fourth. Did plaintiff loe any time by reason,
of defendant,s conductor refusing to honor
his ticket, and. if so, how much? A. No.
Fifth. How much do you allow plaintiff for
loss of time? A. Nothing. Sixth. How much
do you allow plaintiff for inconvenience in
going from his seat to the platform and back
again? A. Nothing.
Seventh. Was plaintiff’
treated in an insulting or brutal manner by
And, if so, state fully how.
the conductor?
Eighth. How much,
A. An insulting manner.
if anything, do you allow plaintiff for injury
to his feelings?
A. $10.00.
Ninth. How
much, if anything, do you allow plaintiff for
expenses, attorney,s fees, or time in prosecut
ing this case?
A. $35.( ." The defendant
ﬁled a motion to set aside the verdict of the
jury, and for a new trial, which was over
Subsequently, judgment was entered
ruled.
upon the verdict.
The railroad company ex
cepted, and brings the case here.
Geo. R. Peck, A. A. Hurd, and Robert Dun
lap, for plaintiff in error.
John ’1‘. Little
and Samuel T. Seaton, for defendant in error.

HORTON, C. J. (after stating the facts as
On October 29, 1885, Benjamin Rice,
above).
a colored man, purchased of the ticket agent
of the Southern Kansas Railroad Company
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at Olathe, in this state, for 50 cents, 0. lim
ited railroad ticket to Kansas City, Missouri,
and return, good for three days; the date of
issue being stamped on the back.
On that
day he was carried as a passenger by the
railroad company upon one of its passenger
trains from Olathe to Kansas City. The
“going coupon" of the ticket was torn off,
and taken up by the conductor of the train.
On the next day, October 30th, Rice, desiring
to return to Olathe, boarded one of the pas
senger trains of the company,
which left
Kansas City about 10 o‘clock p. m., and,
when the conductor called upon him for his
‘fare, presented the “return coupon" of the
ticket, which he had purchased the day be
fore.
The conductor took it to the light,
and, after examining it, handed it back to
Rice, saying it was not good, and informed
him that he could not honor it. Rice insisted
that the ticket was good, and said to the con
ductor that he had purchased the ticket the
day before, and that he (the conductor) had
carried him upon the ticket to Kansas City
on that day.
Another passenger also stated
to the conductor, at the time, that he had
seen Rice purchase the ticket on the 29th.
The conductor replied that he could not honor
the ticket, and subsequently took hold of
.Rice,s coat-collar, and led him out of the car.
Rice had no money to pay any extra fare;
and when he was oﬂ! the car, or about to get
off,a friend gave him 75 cents, which he gave
to the conductor, who returned him 5 cents,
punched a receipt for his fare, and permitted.
him to ride to Olathe.
On the part of Rice, it is contended that the
ticket he presented showed plainly on its
back that it was stamped at Olathe on the
29th of October; that he told the conductor
that he did not have any money to pay any
more fare; that he was quietly in his seat
as a passenger when ordered by the conduct
or to leave the train; that he did not make
any forcible resistance to the orders of the
conductor; but that the conductor took him
out of the car, and off upon the steps of the
platform.
On the part of the railroad com
pany, it is claimed that the ticket had been
folded up and creased at the date; that the
conductor took it to the light, and examined
it carefully; that the date was obliterated;
that the ticket looked so old and worn that
the conductor believed it had expired; that
he informed Rice that the ticket was not
good, and that he could not ride upon it, but
would have to pay fare; that, when the train
reached Holliday, the conductor inquired of
Rice what he was going to do; that Rice
then refused to pay fare or get oﬂ! the train;
that the conductor then took hold of Rice,s
coat-collar, and led him to the platform of
the station, or to the last step of the car;
that then a friend told Rice to come back,
and he would give him money to pay his
fare; and the conductor permitted Rice to
take his seat and ride to his destination;
that, when Rice was informed that he would
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16 Kan. 456; Railway
Co. v. Kessier, 18
have to pay his fare or leave the car, it was
Kan. 523.
We fully concede that no one has
his duty to do one or the other; that he
a right to resort to force to compel the per
should have paid his fare, and relied upon
formance of a contract made with him by
his remedy to recover it back; that, if he
another; and a passenger about to be wrong
could not do thi, he should have quietly
fully expelled from a railroad train need not
left the train, and not provoked or made nec
require force to be exerted to secure his
essary an assault; that therefore he should
For any
rights, or increase his damages.
have recovered only 71 cents, that amount be
ing the sum assessed by the jury for his pe
breach of contract or gross negligence on the
part of the conductor, or the other empioyes
cuniary loss.
of a railroad company,
redress
must be
The railroad company asked instructions
v
sought in the courts, rather than by the
which tended to limit the anmnt, of dam
strong arm of the person who thinks himself
ages that Rice was entitled to recover to_the
about to be deprived of his rights. A pas
exact fare paid by him, with interest thereon.
senger should not be permitted to invite a
The court refused to give these instructions,
‘ but directed the jury, among other things, as
wrong, and then complain of it. Hail v.
follows:
“I instruct you that if you ﬁnd the Railroad Co., 15 Fed. 57; Townsend v. Rail
plaintiff presented to the conductor for his
road Co., 56 N. Y. 301; Bradshaw v. Railroad
Co., 135 Mass. 409; Railroad Co. v. Connell,
passage a limited ticket, good only for three
112 Ill. 296; Car Co. v. Reed, 75 Ill. 125; 3
days from the date of its sale; and that the
Wood, By. Law, § 364.
conductor, from the mutilated and worn con
Of course, a party
upon a train may resist when, under the cir
dition of the ticket, was unable to read the
cumstances,
date on the ticket, and honestly believed that
resistance is necessary for the
protection of his life, or to prevent probable
the ticket was an old one. and not good;
serious injury; nor can a party be lawfully
and for this reason, and without any unnec
essary force or indignity to the plaintiff. re
ejected from a train while in motion, so that
quired him to pay his fare or get off, and i his being put off would subject him to great
did, upon refusal and failure to pay fare. re
peril. In this case Rice made no unreason
move said piaintiii? without any unnecessary
able resistance.
He did not resort to force
force, and without injury to his person, to
or violence.
Having a good ticket, and be
ing entitled to ride, he refused to pay fare
the platform of the car, or to the platform or
ground at a regular station; and then plain
or get off the train. The conductor had no
difliculty in leading him off, and about all
tiff paid his fare, and continued his journey
on the same train, and without delay,—then,
that Rice did was merely to assert his lawful
right to ride upon the train. Where a pas
if you ﬁnd as a fact that the ticket presented
‘by plaintiff was a good and valid ticket, and
senger with a clear right and a clean ticket
that the conductor had no right to collect
is entitled to ride on that trip and train,
this fare from the plaintiff, you must ﬁnd a and is wrongfully ejected without forcible
verdict for the piaintiff, and the mea.sure of
resistance upon his part. the jury are, and
ought to be, allowed great latitude in assess
his damages would be the amount of fare
paid by him, with interest at seven per cent.
ing damages.
They shouid award liberal
per annum from October 30th, 1885, and ac
damages in full compensation for the injuries
tual compensation for the injury and outrage,
received.
The quiet and peaceabie behavior
if any, suffered by plaintiﬂi from the alleged
of a passenger is to his advantage, rather
assault." We perceive no error in this in
than to his detriment.
Complaint is also made of other instruc
struction. Inactions for the recovery of dam
ages for the wrongful expulsion of a passen
tions of the court regarding the measure of
ger fl.oina train, the passenger may recover
damages.
Among other things, the court
for his time. inconvenience, the necessary ex
said to the jury that if “the assault was
penses to which he is subjected, and if treat
malicious, and without cause or_provo9ation,
hyacts of gross insult,
ed with violence, or in an insulting manner,
o.r_ was.acc.6t_npanie.d
for the injuries to his person and feelings.
outrage, or oppression,
you may award:f.he
If the ex l i
plainiiffexemplary or vindictive damages."
be malicious, oL“ti1.1;o_t1gh
negiigeiicglhich is gr(Y1s_and wanton. then Kiso;"tIiafTn esthnating damages they miEit
exemplary
take into consideration the indignity, insult,
damages
be
may
award\5d.'
4“There is“a special duty on the carrier-'t_o
and injury to plaintiff,s feelings by being
publicly expelled."
protect its passengers, not only against the
Further, that, if they
violence and insults of strangers and co-pas
found “there was on the part of the conduct
sengers,
but, a fortiori,
against the vio
or either malice, gross negligence, or oppres
sion, they would not be conﬁned in ﬁxing
lence and
own servants; and
that for a breach of that duty he ought to
damages to the actual damages received, but
be compelled to make the amplest reparation.
were justiﬁed in giving exemplary danulges.,r
The law wisely and justly holds him to a i It is said that these instructions were mis
leading and erroneous, because there was no
strict and rigorous accountability. We would
not relax in the slightest degree this strict
evidence
whatever to show that the con
accountability.
We know that upon it, in no
ductor acted with malice or gross negligence.
Upon the evidence of Rice, corroborated by
small degree, depends the safety and com
Railway Co. v. Wcaver,
fort of passengers."
McCulioch, another passenger, who said that

insums
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Kan. 426. Whether the conductor was gross
he saw Rice purchase the ticket on October
29th, there was evidence before the jury up
ly negligent, amounting to wantonness,
or
on which to found these instructions.
Huf
actuated by malice, were matters before the
jury, for their determination upon the evi
ford v. Railroad Co. (Mich.) 31 N. W. 544.
The forcible expulsion of Rice from the car deuce. Under the authority of Titus v. Cor
kins, 21 Kan. 722, Rice was entitled to re
where he was rightfully seated was such a
wrong as is inevitably accompanied
with
cover the expenses incurred by him in the
litigation, if entitled to exemplary damages.
more or less outrage and insult. There was
no excuse for the act of expulsion, except the
Hall v. Railroad Co., 15 Fed. ‘J5—97.
The
honest mistake or the gross negligence of
amount of the verdict in this case was only
If that mistakg_ wa§._<'1ue‘_to $117.46; therefore the damages are not so ex
the conductor.
such reckless indifference to the rights of a
cessive as to indicate passion or prejudice on
as . the part of the jury.
The other matters sub
pasSl§ﬁg’t§r__()n_.the_o.I~.tlie'“cobductor
mitted are immaterial.
“est§bTished gross negl_i_gencé.,‘amoii'ntin5’“to
The judgment of the district court will be
‘Wa'n‘f'onness, andthe jury so found, tiey
Ynight ﬁ'ii(I_”exem'piary damages. Railroad Co.
aﬂirmed.
ﬁ.*K€§§Yer, supra;‘Railroad C6. v. Rice, 10
All the justices concurring.
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WOLFE.

(27

N. E.

606,

128

RY.

CO. v.

Ind. 34?.)

Supreme Court of Indiana.

May

23, 1891.

Appeal from circuit court, Harrison county;
W. T. Zenor, Judge.
C. L. Jewett, H. E. Jewett, E. C. Field, D.
J. Wile, and S. O. Pickens, for appellant. A.
Dowling, for appellee.
OLDS, C. J. This is an action by the ap
pellee against the appellant for being wrong
fully expelled from the appellant,s train by
its servants, with force and violence, under
humiliating circumstances.
Issues were join
ed on the complaint by a general denial and
answers in justiﬂcation,—one alleging the
non-payment of fare, and the other non-pay
ment of fare, and the use of profane and in
decent language, and that he was guilty of
disorderly conduct. The appellee replied in
denial to the answers in justiﬁcation. There
was a trial by jury, and a verdict in favor of
The jury
the appellee for $1,500 damages.
also returned answers to special interrogato
ries. Appellant moved for judgment on the
interrogatories and answers, also for a new
trial, and to modify the Judgment; all of
which motions were overruled, and judgment
rendered on the verdict. Appellant,s counsel
discuss three propositions: First, that appel
lee, by his conduct and language, forfeited
Mhis right to be carried as a passenger, and
appellant had the lawful right to eject. him
from the train; second, that the damages are
excessive;
and, third, that the court erred
in the instruction given in relation to dam
ages.
The jury by their answers to inter
rogatories ﬁnd that appellee, on August 29,
1
7, purchased
a ticket at New Albany for
passage on appellant,s train from New Al
bany to .Mitchell, Ind., and on said day he
took passage on appellant,s n.ain for Mitchell,
and, on demand of the conductor, surrender
ed his ticket.
That the conductor demanded
fare or a ticket twice befoIe stopping the
train to put appellee off, and the train was
stopped not at a regular station or stopping
plaee to put him off.
That the train was
stopped before any effort was made to eject
appellee, and before he was put off the train
he said to the conductor:
“If you say did
not give you a ticket, you are a God damned
lying son of a bitch." That the words were
spoken in a loud voice, and there were ladies
in the car at the time. That when the train
men
to put the appellee off the train
undgyrtook
he resis
struggled, and attemptou to
hold ontoed,.hand
.\e seats in the car, and while so
resisting he was injured about the arms and
hands, and this was all the physical injuries
It is insisted that these facts
he received.
entitled
the appellant to a judgment, not
withstanding the general verdict, on the the
ory that the appellee, by the use of the pro
fane and improper language in a loud tone in
the presence of the lady passengers, forfeited

I

D-\\1AGES.
his right

to be carried
as a passenger, and
the conductor had the right to stop the train
It is assumed in the argu
and put him off.
ment that this ﬁnding of fact shows the ap
pellee to have used this improper language
before the train was stopped for the purpose
of putting him off, but this assumption is not
warranted by the ﬁnding. The ﬁnding is that
“just before he was
he used this language
put off of defendant,s
train." We do not
think it presents the proposition discussed by
counsel, viz., that if a passenger delivers to
a conductor a ticket or pays his fare, and.
afterwards the conductor calls upon him to
again pay his fare, and disputes the ﬁrst
payment, and a dispute arises, in which the
conductor demands fare, and the passenger
refuses to pay it on the ground that he has
once paid, but in his refusal he becomes
boisterous, and is guilty of unbecoming
con
duct, or the use of vulgar, obscene, and pro
fane language. he forfeits his right to be car
ried further, notwithstanding he has paid his
fare; and the conductor may stop the train,
and expel him without liability.
For aught
that appears in the ﬁnding in this case, the
appellee may have conducted himself in a

perfectly civil and gentlemanly manner until

the train was stopped,and the employes of the
appellant had taken hold of him, and a strug
gle ensued, and the appellee taken from his
seat; and that it was.just as he was about
to be ﬁnally ejected from .he car when he
used the language.
If such were the facts,——
and they may have been, for aught that ap
pears from the ﬁnding,—it would present a
very different case than if the language was
used in the ﬁrst instance;
for in such a case
as we have put it would be clear that the
language used had nothing to do with the
ejectuieut from the train. it would be clear
ly apparent, under such a state of facts, that
he would have been ejected without regard
to the use of the language;
but, conceding
that the language was used before the train
was stopped, it does not appear that he was
ejected on account of the vile language used.
It is undoubtedly true that a passenger, by
a breach of decorum,
either by his acts or
his language, may forfeit his right to be car
ried as a passenger, and may be expelled
from the train, notwithstanding he has paid
his fare; and this may be true even if he be
led to such breach by reason of an insult of
fered him by an employfa of the company.
A
wanton insult or false accusation often causes
a sudden outburst of temper, and the use of
language which one in an instant after re
grets, and feels the mortiiication more keenly
than do those in whose presence it is uttered.
One who utters language in a heat of pas
slon, caused by a sudden and wanton insult
and unexpected charge against his truthful
ness and honesty,
must be dealt with
more leniently than if the language is used
deliberately,
without provocation,
or after
reasonable time for second thought, and op
portunity to bridle and control his passion.

EXEMPLARY DAAIAGES.
The fact that a false and slanderous charge
is made in the heat of passion may be proven
in mitigation of damages.
If a conductor,
after having received a ticket for fare from
a passenger, should return to him, and falsely
deny having collected his fare or received
a ticket, and demand pay again, and it is
refused,

and

the

conductor

should

abandon

any further effort to collect again the fare
or refrain from making any threats of put
ting him off the train, and the passenger, aft
er having reasonable time to control himself,
should persist in the use of profane or indecent language, to the annoyance of other pas
sengers, he would no doubt violate his right
to be carried; at least, if the unearned fare
was tendered back to him; but the company
camtot justify the act of the conductor in‘
expelling a passenger who has paid his fare
on account of his having, in the heat of pas
sion, when he was falsely charged with the.
failure to pay, used improper language, such
as was used in this case, in response to such
false charge, even though it was heard by
the wrong committed by
other passengers;
the passenger was provoked by the conductor.
It does not lie in the mouth of the appellant
to say: ‘"13-ue, you paid your fare. You had
the right to be carried.
But when the con
ductor falsely charged you, in the presence
of the other passengers, with not having paid
your fare, and demanded that you again pay
fare or he would stop the train and put you
off, you became angry; you used improper
language to the conductor in the presence of
If the theory contended
lady passengers."
for by the appellant be the true one, then it
would be an inducement for the employee of
railroad companies, under such circumstan
ces, to wantonly and purposely address the
passenger in such a manner as to provoke
him to the use of bad language or bad con
duct as affording an excuse, in case he refus
ed to pay a second time, to eject him from
the train.
The damages sued for accrue on
account of an injury on thepart of the em
ploye of the appellant to the appellee.
The
offense committed by the appellee is against
He was provoked to
the other passengers.
the commission of it by the act of the em
in falsely accusing
ploye of the appellant
him, in the presence of the other passengers,
Certainly the
of not having paid his fare.
company ought not to defend against the un
lawful act of their agent on account of such
unlawful act having provoked a breach of
decorum, or even a breach of the peace, on
It is true the lan
the part of the appeliee.
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guage used was unjustiﬁable, and was an in
sult to those in whose presence it was utter
ed; but it is evidently the fact that this
breach of decorum was provoked and caused
by an insult offered by the conductor to the
appellee in the presence of the passengers;
and we see no just reason why, under such
circumstances,
it should operate as a defense
right of action, and bar him
to appellee’s
from a recovery.
It is next contended that the verdict is ex
cessive, for the reason that the jury ﬁnd
that all the physical injuries inﬂicted were
caused by the appeilee resisting,
and that
he cannot recover for the injury caused by
his resistance.
There is nothing to show
that the jury did include any damages for
the injury occurring by reason of appellee,s
resistance;
but, the appellee being lawfully
in the car, and having paid his fare, he had
the right to be carried, and had the right to
make reasonable
resistance,
as he did by
holding onto the seats; and he was forced.
loose and taken from the car; and for such
damages as he sustained on account of such
removal from the car the appellant is liable.
English v. Canal Co., 66 N. Y. 454; Railroad
Co. v. Rice, 38 Kan. $8, 16 Pac. 817; Rail
way Co. v. Acres, 108 Ind. 548, 9 N. E. 453;
Railroad Co. v. Hoidridge, 118 Ind. 281, 20
N. E. 837.
Some objection is made to the giving of the
seventh instruction, and the refusal to give
instruction 7 asked by appellant.
We have
examined these instructions, and think there
is no available error in the instruction given.
It is evident the jury was not misled by any
technical error in the language used, even if
it is erroneous.
The instruction relates to
the right to give exemplary
damages, and
there was some evidence which, if true, au
thorized the assessment of exemplary dam
ages.
Railroad Co. v. Rogers, 38 Ind. 116.
When the offense is not punishable by the
criminal law, and malice or oppression wtlgh
in the controversy, exemplary or vindictive
damages may be assessed.
What we have
said as to the other alleged errors disposes
of the question presented by the instruction
refused.
It is further contended that a new trial
should have been granted by reason of acci
dent and surprise on account of an absent
witness.
There is no diligence shown. no ap
plication for a continuance, and the evidence
is merely cumulative.
There is no error in
Judgment aﬂirmed, at costs of‘
the record.
appellant.

