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Oh. The equitable rights of the parthis case, must have reference to the

time when the knowledge of their respective
mortgages was communicated to each other,
in the winter of 1814, and prior to the registry
of the elder mortgage. The subsequent registry by the plaintiffs was of no avail. The
rights of the parties had become fixed, by
means of the notice, previously, mutually and
concurrently given, and which notice, as to
them, answered all the purpose and object of
a registry. Priority of registry never prevails
over a previous notice of an unregistered
mortgage. 10 Johns. 461. 462. In considering this case, then, I shall place entirely out
of view the fact of the registry.
The real
point in the case is, which of the unregistered
mortgages had the preference in equity, when
the information of their existence was given
and received.
If there be several equitable interests affecting the same estate, they will, if the equities
are otherwise equal, attach upon it, according
to the periods at which they commenced;
for
it is a maxim of equity, as well as of law,
that qui prior est tempore potior est jure.
This rule has been repeatedly declared;
(Clarke v. Abbott, 2 Eq. Cas. Abr. 606, pi. 41;
Bristol V. Hungerford, 2 Vern. 525; Symmes
V. Symonds, 1 Brown, Pari. Cas. 66; [4 Brown,
Pari. Cas. (2d Ed.) 328]; Brace v. Marlborough, 2 P. Wms. 492, 495,) and we are to see
if there be any thing in this case to prevent
the application of it.
There is no fraud charged or proved upon
the plaintiffs, and if they are to be postponed,
notwithstanding
they have the elder mortgage, it must be on the ground of culpable
negligence, either in leaving the lease with
the mortgagor, when they took the mortgage
of his term, or in not causing their mortgage
to be seasonably registered. I feel strongly
disposed to give to these circumstances all
the weight to which they can be entitled.
1. It is understood to have been the old rule
in the English chancery, that if a person took
left the title
a mortgage, and voluntarily
deeds with the mortgagor, he was to be postponed to a subsequent mortgagee, without notice, and who was in possession of the title
deeds.
The reason of the rule was, that, by
leaving the title deeds, he enabled the mortgagor to impose upon others who have no registry to resort to, except In the counties of
Yorkshire and Middlesex, and who, therefore,
can only look for their security to the title
deeds, and the possession of the mortgagor.
The rule was so understood and declared, by
Mr. Justice Burnet, in Ryall v. Rolle, 1 Atk.
168, 172; 1 Ves. Sr. 360, and by Mr. Justice
Buller, in Goodtitle v. Morgan, 1 Term B. 762,
and there are decisions which have given
great weight to the cu-cumstance of the title
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deeds being In possession of the junior mortgagee.
Thus, in Head v. Egerton, 3 P. Wms.
279, the lord chancellor said, it was hard
enough upon a subsequent mortgagee, that he
had lent his money upon lands subject to a
prior mortgage,
without notice of it, and,
therefore, he could not add to his hardship,

by taking away from him the title deeds, and
giving them to the elder mortgagee, unless
the first mortgagee paid him his money; especially as the first mortgagee, by leaving the
title deeds with the mortgagor, had been, in
some measure,
accessory in drawing in the
defendant to lend him money.
This case,
however, so far from establishing what was
supposed to be the old rule of equity, evidently contradicts it, and admits the better title
in the first mortgagee.
So, in the case of
Stanhope v. Vemey, 2 Eden, 81, before Lord
Northington, (Butler's note to Co. Litt. 290,
296, § 13,) the second mortgagee, without notice, had possession of the title deeds, but the
chancellor did not give him the preference
on that single circumstance, but because he
also had got possession
of an outstanding
term. There does not seem, therefore, to be
the requisite evidence of the existence of any
such rule in equity, as has been stated by
some of the judges; and if there was, a different rule has been since established. It is
now the settled EngUsh doctrine, that the
mere circumstance of leaving the title deeds
with the mortgagor, is not, of itself, sufflcient
to postpone the first mortgagee, and to give
the preference to a second mortgagee, who
takes the title deeds with his mortgage, and
without notice of the prior encumbrance.
There must be fraud, or gross negligence,
which amounts to it, to defeat the prior mortgage.
There must be something like a voluntary, distinct, and unjustifiable concurrence,
on the part of the first mortgagee, to the
mortgagor's retaining the title deeds, before
he shall be postponed.
Lord Thurlow, in
Tourle v. Rand, 2 Brown, 650, said, he did
not conceive of any other rule by which the
first mortgagee
was to be postponed, but
fraud or gross negligence, and that the mere
fact of not taking the title deeds was not sufficient; and that if there were any cases to
the contrary, he wished they had been named.
So the rule was also understood by Chief Baron Eyre, in Plumb v. Fluitt, 2 Anst. 432, and
Lord
has since been repeatedly recognized.
Sir William Grant,
Eldon, m 6 Ves. 183, 190.
1 Fonbl. Eq. 153, 155, note.
in 12 Ves. 130.
It is admitted, by these same high authorities,
who leaves
to be just, that the mortgagee,
the title deeds with the mortgagor, so as to
enable him to commit a fraud, by holding
himself out as absolute owner, should be postponed; but the established doctrine is, that
nothing but fraud, express or implied, will
.
postpone him.
2. The hardship and abuse complained of in
the EngUsh cases, arise from the want of a
general registry act, under which a second
I bemortgagee can always secure himself.
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lieve there are no registry acts in England,
except in certain counties, as Yorkshire and
Middlesex; and the provision in such cases,
(see Stat. 3 and 4 Anne c. 4,) is similar to that
In our act concerning mortgages, and gives
the
the subsequent purchaser, or mortgagee,
if the memorial of his deed be
preference,
It has been decided, in Johnfirst registered.
son V. Stagg, 2 Johns. 510, that our act concerning the registry of mortgages extends to
leases for years, assigned by way of mortgage; and that the leaving of the lease with
the mortgagor, was no evidence of fraud, because the registry of the mortgage was a beneficial substitute for the deposit of the deed,
and gave better and more effectual security
The registry of the
to subsequent mortgagees.
mortgage is notice; and if the first mortgagee
neither takes the title deeds, nor registers
his mortgage, he only exposes himself, and
not the subsequent purchaser, or mortgagee.
The statute expressly secures the bona fide
purchaser, and it equally enables the subsequent mortgagee to secure himself, by registering his mortgage.
We have seen that the leaving the title
deeds with the mortgagor is no prejudice to
and there is the less nethe first mortgage;
cessity for it with us than in England, because, with us, the creditor who subsequently,
and without notice of any prior unregistered
mortgage, deals with the mortgagor, can always protect himself in the easiest and most
effectual manner; and, supposing he omits to
do it, by a misplaced confidence in the mortgagor, has he any equitable claim to be preferred to a prior mortgagee, who, under the
same misplaced confidence, has equally omitted to do It?
This is the turning point in the
present case.
The first mortgage was valid without registry. The statute does not render a registry
indispensable.
The omission of the registry
only exposes the mortgagee to the hazard of
a loss of his lien by a subsequent bona fide
purchase, or to the hazard of a postponement
of his lien to a subsequent registered mortgage. A second mortgage will not, per se, and
without registry, gain a preference.
There
is no such principle to be deduced from the
statute, and there is no reason or necessity for
it in the nature of the case. The reason why
a bona fide purchaser is expressly excepted
from the operation of an unregistered mortgage is, that he could not otherwise deal with
safety, and would be exposed, even with the
utmost vigilance, to the frauds of the mortgagor.
The act does not provide for the registry of his deed, but only for the registry of
mortgages,
and gives them a preference according to the priority of the reglsti-y.
The
second mortgagee protects himself by his registry, but the purchaser does not, and cannot;
and, therefore, the statute declares that his
deed shall absolutely prevail over the unregis-

tered mortgage. The statute of 3 and 4 Anne,
relative to the west riding of Yorkshire, provides for the registry of deeds and mortgages
promiscuously, and, therefore, places them
upon an equal footing.
Though, in one sense, every mortgage is a
purchase, yet the mortgage act evidently
speaks of purchasers, in the popular sense, as
those who take an absolute estate in fee.
There is no pretext for considering a mere
mortgagee as a purchaser, within the meaning of the second section of the act concerning mortgages.
I have not been able to discover any principle of law or equity that will enable me to
say, that the first mortgage is to be deprived
of its advantage of priority of time. The
omission to register the mortgage was not
capable of producing any mischief to third
persons, who would use ordinary diligence and
precaution.
The defendants ought not to
charge a negligence upon the plaintiflis of
which they have been equally guilty.
It was
their own fault or folly that they were not
They trusted to the assurances of
protected.
the mortgagor that his land was unencumbered; and the plaintiffs trusted equally in
the mortgagor, that he would not, afterwards,
sell or mortgage the land. It is a common
rule, say the books, that where of two persons, equally innocent, or equally blamable,
one must suffer, the loss shall be left with
him on whom it has fallen; and here comes
in the other rule, that the equities being otherwise equal, the priority of time must determine the right.
It is veiy clear that the firr.t mortgagee was
not bound to register his mortgage, because
the law makes it valid, as between the parties, without registry.
The registry is only a
matter of precaution, and the statute has provided against all the mischief of the omission.
If the party will not avail himself of the
means of safety provided by statute, he cannot expect that this court will grant him further aid, and especially against a party whom
he charges with no fraud.
If relief is ever
given in any case, on the ground of policy, or
constructive fraud, against the sale or mortgage of property, it is because, from the nondelivery of possession, or from other circumstances, imposition had or might have been
practised, which could not be detected or
guarded against by the exercise of ordinary
diligence. No such ground for relief exists in
this case.
I am, accordingly, of opinion, that the plaintiffs are entitled to relief, according to the
prayer of their bill, and that the defendants
are either to account to them for the amount
due on their bond and mortgage, or that the
residue of the term be sold for the satisfaction of their debt.
The costs of suit are to be
paid out of the property mortgaged.
Decree accordingly.
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quently the power of attorney may be put
out of tlie case, and the conveyance
could
only operate on his own legal or equitable
interest.
In law, he was seized under the original
deed, and the deed from Robert Jlitchel of
one undivided moiety of the property.
Under the various agreements and entries
on the books of the firms at Charleston and
Savannah which have been stated, his equitable interest was precisely equal to his legal
interest. In law and equity he held one
moiety of the premises in question.
The
other moiety was in John Caig. To one
sixth Caig was legally entitled by the conveyance from Robert Mitchel, and to two
sixths he was equitably entitled by the agreement with Edwin Gairdner and the consequent entries on the books.
Of the equitable interest of John Caig
the mortgagees were bound to take notice,
because the piu:chaser
of an equitable interest, purchases at his peril, and acquires
the property burdened with every prior equity charged upon it, because the deed itself
gives notice of Caig's title, and because Caig
was in possession of the property.
The mortgage
deed of December, 1801,
could not, then, in law or equity, pass more
than one moiety of the property it men-

Shirras and others, the appellants, brought
their bill to foreclose the equity of redemption on two lots lying In the town of Savannah, alleged to have been mortgaged to
them by Edwin Gairdner.
The deed of mortgage is dated the fii-st of December, 1801,
and purports to be a conveyance from Edwin Gairdner and John Caig, by Edwin Gau-dner his attorney in fact. Edwin Gairdner
not appearing to have possessed any power
to act for John Caig, the conveyance as to
him, Is void, and could only pass that interest
which was possessed by Gairdner himself.
The court will proceed to inquire what that
interest was.
It appears that, on the 17th May, 1796, the
premises were conveyed to James Gau-dner,
Edwin Gairdner and Robert Mitchel, merchants and co-partners of the city of Savannah.
In 1799, this partnership was dissolved;
and, in December in the same year, James
tions.
Gairdner made an entry on the books of the
A question arises on the face of the deed
company charging this property to Edwin
respecting the extent of the property comprehended in it. The plaintiffs contend that
Gairdner & Co. of Charleston, at the price
of 20,000 dollars. This firm consisted of Edboth lots are within the description;
the
win Gairdner alone. James Gairdner also exdefendants that only the wharf lot is conveyed.
ecuted a power of attorney authorizing Edwin Gairdner to sell and convey his interest
The property conveyed is thus described:
in this and other real property.
"All that lot of land, houses and wharfs in
In March, 1801, a partnership was formed
the city of Savannah as is particularly debetween Edwin Gairdner and John Caig to
scribed by the annexed plat, and is generally known by the name of Gairdner's wharf."
carry on trade in Savannah, under the firm
The plat was not annexed, nor was it re[name] of Edwin Gairdner & Co.; and in the
same month, Robert Mitchel, conveyed his
corded with the deed. It is, however, filed
one third of the lots in question to Edwin
as an exhibit in the cause, and appears to be
Gairdner and John Caig.
a plat of a part of the town of Savannah,
including the lot on which Gairdner's wharf
About the same time it was agreed between
was, and also one other lot belonging to the
the house at Charleston and that in Savannah to transfer the Savannah property to
same persons, which was designated as No.
the firm trading at that place; and entries
6, and which does not adjoin the property on
to that effect were made in the books of
which the wharves are erected.
both companies; and possession was delivThe words descriptive of the property inered to Edwin Gairdner & Co. of Savannah.
tended to be conveyed do not appear to the
Such was the state of title in December,
court to be applicable to more than the wharf
1801, when the deed of mortgage bears date.
lot. The word "lot" is in the singular number; the term "houses" is satisfied by the
The plaintiffs claim the whole property,
or, if not the whole, five sixths;
because
fact that there are houses on the wharf lot;
they suppose Edwin Gairdner to have been
and there is no evidence in the cause, nor
any reason to believe that lot No. 6 was
equitably entitled to his own third, to that
"generally known by the name of Gairdner's
of James Gairdner, and to half of the third
Wharf." The court, therefore, cannot conof Robert Mitchel. But for this claim the
within the
sider that lot as corapreliended
court is of opinion that there can be no just
conveyance.
pretension, because he did not affect to conThe mortgaged property is in posse.ssinn of
vey by virtue of the power from James
the defendants Caig and Mitchel, who derive
Gairdner— he did not affect to pass the intheir title thereto in the following maniici-.
terest of James Gairdner, but to pass the
ConseOn the 7th of January, 1802, a new part
estate of John Caig and himself.
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nership was formed between Gaiidner, Caig
and Mitchel, and, by the articles of co-partnery, which are under seal, the Savannah
property is declared to be stock in -trade, and
an entry was made on the books of the old
firm transferring this property to the new
On the 12th of the same month,
concern.
the co-partnership of Gairdner and Caig was
dissolved.
On the 27th of July, 1802, by deeds properly executed, one third of the property became vested In John Caig, and one other
•third in Robert Mitchel.
On the 3d of November, 1802, Edwin Gairdand this bill is
ner became a bankrupt;
brought by his mortgagees and assignees.

The claim to foreclose is resisted by Caig
and Mitchel, because they say,
1st. The mortgage was not executed at the
time it bears date, but long afterwards, and
on the eve of bankruptcy.
2d. That the transaction is not bona fide,
there being no real debt, nor any money actually advanced by the mortgagees.
3d. That the mortgage was kept secret, instead of being committed to record.
4th. That the whole transaction is totally
variant from that stated in the deed.
They therefore claim the property for the

creditors of Gairdner, Caig and Mitchel.
1st. From the testimony in the cause it
appears that the deed, if not executed on the
day, was executed about the day of its date;
and that Gairdner, at the time, was believed
to be solvent.
2d. It appears, also, that the mortgage was
executed, in part, to secure the payment of
money actually due at the time, and, in part,
to secure sums to be advanced, and to indemnify sorpe of the mortgagees for liabilities to be incurred.
3d. The mortgage is dated the 1st of December, 1801, and was recorded in September,
1802.

By the laws of Georgia, a deed is valid if
recorded within twelve months; but any deed
recorded within ten days after its execution
takes preference of deeds not recorded within
that time, or previously on the record.
It appears to the court, that neither negligence, nor that fraud which is inferred from
the mere fact of omitting to place a deed on
record, can, with propriety, be imputed to
the person who has used all the despatch
subsequent
pui'which the law requires.
without notice, sustain an injury
chasers
within the time allowed for recording a deed,
the injury is to be ascribed to the law, not
to the individual who has complied with its

If

requisition.
purchasers
In this case the subsequent
might have proceeded to record their deeds
within ten days, and have thereby obtained
they claim, but they have
the preference
failed to do so. They are themselves chargeable with the very negligence which they ascribe to their adversaries; and, were they
to be preferred, the court would invert the

well established rule of law, and postpone,
under similar circumstances, a prior to a subsequent deed.
4th. It is true that the real transaction
does not appear on the face of the mortgage.
The deed purports to secure a debt of £30,It
000 sterling due to all the mortgagees.
was really intended to secure different sums,
due at the time from particular mortgagees,
advances afterwards to be made, and liabilities to be incurred to an uncertain amount.
It is not to be denied, that a deed, which
misrepresents the transaction it recites, and
the consideration on which it is executed,
is liable to suspicion. It must sustain a rigIt is certainly, always
orous examination.
advisable fairly and plainly to state the truth.
But if, upon investigation, the real transaction shall appear to be fair, though somewhat
variant from that which is described, it would
to deseem to be unjust and unprecedented
prive the person claiming under the deed, of
his real equitable rights, unless it be in favor
of a person who has been, in fact, injured
and deceived by the misrepresentation.
That cannot have happened in the present
case.

There is the less reason for imputing blame
to the mortgagees, in this case, because the
deed was prepared by the mortgagor himself,
by
and executed
without being inspected
them, so far as appears in the case.
It is then, the opinion of the court that
the plaintiffs, Shirras and others, have a just
title, under their mortgage deed, to subject
one moiety of the lot, or parcel of ground,
commonly known by the name of Gairdner's
Wharf, to the payment of the debts still remaining due to them, which were either due
at the date of the mortgage, or were afterwards contracted upon its faith, either by advances actually made or incurred prior to the
receipt of actual notice of the subsequent
title of the defendants, Caig and Mitchel;
and that the decree of the circuit court of
Georgia, so far as it is inconsistent with this
opinion, ought to be reversed.
The following is the decree of this court:
This cause came on to be heard on the
transcript of the record, and was ai^ued by
counsel.
On consideration whereof it is the
opinion of this court, that the deed of mortgage in the proceedings mentioned, and dated
on the 1st of December, 1801, is, in law, a
valid conveyance of one moiety of that lot
of land, houses and wharves in the city of
Savannah,
which was generally known by
the name of Gairdner's Wharf, being the parcel of ground lying between the river and the
street, and that the mortgagees
in the said
deed mentioned,
are entitled to foreclose the
equity of redemption in the said mortgaged
property, and to obtain a sale thereof, and to
apply the proceeds of the said sale to the payment of what remains unsatisfied of their respective debts, which were either due at the
date of the mortgage, or have been since contracted, either on account of monies advanced,
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IncuiTed prior to their receiving
actual notice of the title of the defendants,
John Caig, and Robert Mitchel. And the decree of the circuit court for the district of
Georgia, so far as it is Inconsistent with this
or liabilities
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opinion, is reversed and annulled, and in all
other things is aflBrmed; and the cause is remanded to the said circuit court for the district of Georgia, that further proceedings maybe had therein according to equity.
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CITY OF

v. O'NEIL
CO. et al.

ST. LOtnS

LUMBER

(21 S. W. 484, 114 Mo. 74.)
Supreme Court of Missouri. Division No. 1.
Feb. 6. 1893.

Appeal

from St.

Jacob Klein, Judge.

Liouis circuit court;

Petition hy the city of St. Louis ttiat
certain creditors of James McLane, a contractor, be compelled to interplead for the
purpose of determining tlieir rights in a
fund owing by the city to the contractor.
From a judgment of the circuit court giving preference to the O'Noil Lumber Company, James M. Doyle and others appealed. The court of appeals affirmed the
judgment, and the case was then certified
to the supreme court. Reversed.
J. H. Trembly and Eassieur & Schnurmacher, for respondent.

J.

BRACE,
This case is certified here
from the St. Louis court of appeals, under
section 6 of the amendment of the constitution adopted in 1884. The statement of
the case, made by Judge Biggs of that
court, is as follows :
"On the I7th day of July, 1888, the municipal assembly of the city of St, Louis
passed anordinaDceanthorizingthe board
of public improvements
to contract for
certain alterations and repairs at the
House of Refuge. Section 2 of the ordinance is as follows: 'Thecostof the above
worlj shall be paid by the city of St. Louis,
and the sum of forty-five hundred dollars
is hereby appropriated out of funds set
apart for improvements, altei'ations, and
repairsof the Uouseof Refuge.' The work
was let to one James McLane. under three
separate contracts. Contract No. 2,071
provided for the erection of two new privy
buildings at a cost of twenty-eight hundred dollars. By contract numbered 2,0^3
McLane agreed to make certain alterations in the basement and in the dormitory of the ol<l building, for the sum of
eight hundred and fifty dollars. The third
contract, numbered 2,076, provided for
furnishing lumber and laying the floor in
the shoe shop of the House of Refuge. The
foregoing contracts were signed bj' McLane as principal and the interpleaders
Thomas C. Higgins and John M. Sellers as
his sureties. Among other things, the contracts provided that 'in case the con tractor
shall abandon the vs'ork • » * the commissioner of public buildings shall have
power, under the direction of the board of
public improvements, to place such and so
many persons as he may deem advisable,
by contract or otherwise, to work and
complete the work to be done, and to use
such matei'ials as he may find on the line
of said work, or to procure other materials
for the completion of the same, and ti.
charge the expense of said labor nnd materiaistothecontractor;
that thisexpense
shall be deducted and paid out of such
moneys as may then be due, or may at
any time thereafter grow due, to hiui under the contract; and, in case such e.vpense
Is less than the amount still due under the
contract, had it been completed by the
contractor, he shall be entitled to receive

the difference, and, in case such expense is

greater, the party of the first part ( which
includes the contractor and his sureties)
shall pay the amount of such excess.' The
contracts also contained the following
provision: 'And said party of the first
part (which includes the contractor and
his sureties) hereby further agrees that he
Will furnish the said board of public improvements with satisfactory evidence
that all persons who have done or furnished materials under this agreement,
and are entitled to a lien therefor under
any law of the state of Missouri, have
been fully paid, are no longer entitled
to such lien ; and, in case such evidence be
not furnished, such amount as the board
may consider necessary to meet the lawful
claims of the persons aforesaid, provided
said persons shall notify said board before
the final estimates be returned, shall be retained from the moneys due the said party
of the first part under this agreement, until the liabilities aforesaid ma.v be fully discharged.'
Under paragraph S of the contract, an estimate of the amount of the
work done each month is to be made
about the first of each succeeding month,
and a valuation according to the current
market prices put thereon.
From the
amount of such estimate, ten per cent, is
to be deducted, and the balance certified
as due. The obligation of Higgins and
Sellers binds them, with McLane, to the
city of St. Louis, and for the faithful performance of the foregoing contracts in every particular.
The foregoing quotations
from the contracts are believed to be sufiicient for an understanding of the legal
propositions arising upon this record.
McLane entered tfpon the work, and continued it until the 20th day of November,
1888, when he absconded
from the state,
leaving the work in an unfinished condition. It is conceded that up to the 1st day
of November the city had paid to McLane
for work done and materials furnished under contract No. 2,071 the sum of one
thousand and threedollars and fiftycents.
This would leave the sum of one thousand
and seven hundred and ninety-six dollars
and fifty cents due from the city if the
work should be completed. The work under contract No. 2,083 was also left in an
unfinished condition.
Monthly estimates
of the work under this contract had also
been made, and up to the 1st day of November McLane had been paid on account
thereof six hundred and seven dollars and
fifty cents, leaving a balance due from the
city, if the work had been completed, of
two hundred and forty-two dollars and
fifty cents. The work under the third contract had been fully completed and paid
for. It was also admitted that, in addition to the amounts earned bv McLane
under the two contracts betweien the 1st
anil 20th of November, the city owed him
the sum of thirty -seven dollars for work
(lone at the House of Refuge not embraced
in either contract.
When McLane abandoned the contracts, the city made an urrangemeiit with Higuins and Sellers to
complete the work. No new contract was
entered into. The work was to be completed under the old contracts.
Higgins
and Sellers fiuirthed the work to the satisfaction of the city authorities. Afewdays
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after this arrangement with Higgins and
Sellers, the O'Neil TiUmber Company, one
of the interpleaders, filed a suit in equity
against McLane and tlie city, in which it
claimed that McLane was indebted to it
for Ininher furnished on account of said
contracts of the value of seven hundred
and fifty dollars, and it asked that this
amount be charged against the remainder
of the money due from the city under the
contract. Then followed a like suit by
John M. and Edward Doyle, the appellants herein, in which theyclaimed to have
performed w ork and furnished materials
to McLane, under contract No. 2,071, of
the value of thirteen hundred and four dollars. They sought to make their claim u
charge upon the balance due from the city
under said contract No. 2,071. Other
mechanics and material men followed
with like suits, but, under the view we
have taken of the case, it will not be necessary to notice them. When Higglns and
Hcl'ers completed the work they claimed
tliat the work done and the materials furnished by them in the completion of contract N'ti. 2,071 actually cost them the sura
of one thousand and fifty-nine dollars and
eighty-nine cents; that they did work in
completing contract No. 2,083 of the value
of forty dollars; and that they did e.xtra
work under the last-mentioned contract
amounting to twenty-nine dollars and
fifty cents,— making a total of eleven huu•dred and twenty-nine dollars and thirtynine cents. Their contention was, and is
now,that, asthey had earned this amount
in the completion of the work, they were
«ntitled to be first paid out of the balance
of the funds due under the McLane contracts, in preference to the O'Neil Liuiiber
•Company and Doyle Bros. When the city
found itself beset witli these conflicting
claims, it brought into court the amount
due from it under the McLane contracts,
to wit, two thousand one hundred and
five dollars and fifty cents. The foregoing
facts were stated in its petition, and the
court was asked to compel the claimants
to interplead for the fund, and that they
be restrained from the further prosecution
of the suits against the city. The neces«ary orders were made, and thereafter such
proceedings were had in the case as to result in a trial between the several interpleaders of their respectiveclalms to priority. The court held that Higgitis and Sell«rs must be paid tirst. This left a balance
of nine hundred and seventy-six dollars
and eleven cpn<s, which the court found
had been earned by McLane between the

Ist

and 20tb

of November.

As the O'Neil

Lumber Company was the first to institute suit and have the city served with
process, the court gave its claim priority
over those of the other interpleaders, and
ordered it to be paid in full. The suit of
the Doyle Bros, being the next in point of
time, the remainder of the fund, to wit,
the sum of two hundred and twenty-five
<iolIars and sixty cents, was ordered paid
to them. From this ord r of distribution
Doyle Bros. haveprosfculed their appeal."
The court of appeals affirmed the judgment of thecircuitcourt.l42 Mo. App.5h6,)
all the judges agreeing that out of thn
funds to be distributed the amount found
to be du« liiggiUB and Ssllers u-ust be first
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paid. But to the conclusion reached by
a majority of the court of appeals and
the circuit court, — that the remainder
should te distributed among the interpleaders according to the priority of their
Kiiits,— Judge Thompson dissented, and
filed a disspiiting opinion, as follows:
"The statute relating to mechanics' liens
eontnina the following section: 'The liens
for work and labor done or things furnished, as specified in this article, shall be
upon an equal footing, without reference
to the date of filing, the account, or lien;
and in all cases where a sale shall be ordered, and the property sold, which may
be described in any account
or lien, the
proceeds arising from such sale, when not
surticientto discharge in full all the liens
against the same without reference to the
date of tiling the account or lien, shall be
fiaid pro rata on the respective liens: provided, such account or liens shall have been
filed and suit brought as provided by this
article.' Re v. St. 1SS9, § 6727 ; Rev. St. 1879,
With this statute in force, the city
§8193.
of St. Louis, in making the contract with
McLane, inserted the following provision :
'
And said party of the first part (which
includes the contractor and his sureties)
hereby further agrees that he will furnish
the said board of public improvements
with satisfactory evidence that all persons
who have done work or furnished materials under this agreement, and are entitled to a lien therefor under any law of the
state of Missouri, have been fully paid, or
no longer entitled to such lien; and, in
case such evidence be not furnished, such
amount as the board may consfHei" necessary to meet the lawful claims of the persons

aforesaid,

provided

said

persons

shall notify said board before the final estimates be returned, shall be retained from
the moneys due the said party of the first
part under this agreement until the liabilities aforesaid ma.v be fully discharged.'
With this provision in force, indicating the
policy of the state to be that all mechanics
and material men entitled to liens shall
share ratably, the city sees fit to insert
this clause in its contract with the mechanic, indicating a clear purpose on its
part to see that the policy of the statute
is carried out, and that it will withhold
enough of what is due to the principal
contractor to nay his subcontractors or
material men. 'It is true that such persons are not, under the law as judicially
construed, entitled to a mechanic's lien
against any property belonging to the
city: but that does not seem to afford a
good reason why no effect whatever
should he given to this clause of the contract. The city had no right, under the
decision of Luthy v. Woods, 6 Nfo. App.
67, and St. Louis v. Keane, 27 Mo. App. 642,
to hold enough of what was due McLane
in the character of trustee for the material
men who had furnished to him materials
which he used in the work. But events
took such a turn that there wasiiotenough
for all, and the city, finding itself thus embarrassed, instead of executing the trust
itself, brought the fund into a court of
equity, and asked that court to administer it; in other words, asked that court to
require the contending jjarties to interplead for it, which was done. It is also
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true that the city has not, under the terms
of the contract, elected to set this fund
apart, and to hold it for any particular
beneficiary; but nevertheless I cannot but
think that it ouj^ht to be distributed, not
according
to the attachment law, but according to the policy of the mechanics'
lien law. This clause of the contract has
no doubt existed in the contract forme on
which the city lets out contracts for city
buildings from a time when it was supposed that the city buildings were liable
Persons supplying
to mechanics' liens.
materials to city contractors may fairly
be presumed to know that such a clause
exists in such contracts. They may, therefore, be fairly presumed to give credit to
the contractor on the faith of being proBut this faitli is
tected by the city.
disapbroken, and this just expectation
pointed, when tlie creditor that makes the
first grab at the fund set apart for all
gets a preference over the other, albeit in
a court called a court of equity.
"The ground on which this result is
reached, if I understand the reasoning, is
that this fund has never been impressed
with the character of a trust, which dis-

tinguishes the case from the previous decisions of this court. To my mind, it is a
conclusive answer to this to say that the
city has done all that it could safely do to
impress the fund with the character of a
trust fund for the equal benefit of tlie material men, and has certainly not indicated a contrary purpose by handing it over
to a court of equity for distribution. But
it is said that the proceedings in equity,
which were taken against the city by tlie
material men before the petition of interpleader was filed, were 'equitable garnishments,' and therefore the provision of the
attachment law is to be imported into a
court of equity, under which, instead of
doing equity by making a ratable distribution among the creditors of equal merit, the rule of distribution is to be, first
come, first served. It is true that in judicial decisions in this state the proceeding
has been denominated an 'equitable garnishment.'
But that expression was used
for the mere convenience of having aname
for an anomalous proceeding.
It was not
used with reference to the question of priorities, which we are here considering.
To
my mind, there is no such thing as an 'equitable garnishment' in the sense in which
it is lierp sought to employ the term, any
more than there is an equitable indictment, or an equitable bill of attainder.
But if we are to disregard the policy of the
statute relating to mechanics' liens, and if
we are also to disregard the contract between the city and McLane, which shows
that botb parties had in mind the idea
that the material men of McLane should
share equally, there is another ground
which is inexorably logical as well as undeniably just, on which the same result
should be worked out. It is the doctrine
of our supreme court in Kieper v. Rieper,
79 Mo. 352, —the same being, so far as 1 can
see, the last controlling decision of that
court upon this question,— in which the
familiar rule of equity is applied that what
are called 'equitable assets' are to be divided pari passu among all creditors l)efore the court. The bauie doctrine was

stated and applied by this court in Ileiraan v. fisher, 11 Mo. App. 275, and in St.

Louis
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Keane,
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What,

then, are equitable assets'? Judge Bakewell, in Heiman v. Fisher, 11 Mo. App. at
page 2S0, says that 'equitable assets are
such as can be reached only by the aid of a
court of equity, and the established rule
M that assets which can only be reached in
equity must be distributed pari passu
among all creditors.' I take theruleto be
that, where assets are of such a character
that they are not vendible under an execution at law, and that no lien can be mad»
to attach to them by any proceeding at
law, but that they can only be reached
and subjected to the demand of a creditor
by the aid and the processes of a court of
equity, they are for that reason, and that
reason alone, equitable assets. Nor does
it appear to me to make any difference
why, or on what theory of law or of public policy, they are lield to be available tcv
the creditor through the aia of processesTo bring them within
of equity alone.
the well-known rule in respect of the distribution of equitable assets, it is enoagt*
that they cannot be touched in any waywithout aid of a court of equity, and that
whatever creditor gets satisfaction out of
them must submit himself to the principles of a court whose favorite maxim is
that equity is equality. But to this view
there is opposed the argument that in this
state, in the case of what is called a creditors' bill in aid of an execution at law to
reach assets which have been concealed or
fraudulently conveyed by the debtor, therule is that the creditor first filing such a
bill gets a prioritj- over the others. Such
is, no doubt, the rule in this state, though
the contrary principle is every day administered in the courts of the United States
here in our midst. But the assets thus
pursued and made available by the creditor are not equitable assets within th&
sense of the rule under consideration, for
the reason that they are vendible under
his execution at law. The creditor can
levy upon his debtor's interest in property
which the latter has fraudulently conveyed, have it sold atsherii'f's sale, become
the purchaser, and then bring a suit in equity to clear his title; and I understand
that a third person may become the purchaser at sheriff's sale, and have the like
remedy in equity. Rights may thus attach to such assets in proceedings at law
which in their very nature givea priority,—
not merely a priority of lien, but a priority of title. But there is another reason
which distinguishes those cases from this.
In those cases the moving creditor, even
where he does not first sell the debtor's interest under his execution at law, often
goes to great labor and expense in uncovering assets of his debtor. It is therefore
debatable, to say the least, whether he
ought to be required, after fighting the
battle, to allow the camp followers whohave skulked in the rear to come in and
divide with him the fruits of the victory.
But no such condition of things exists in
respect of the question we are ccjnsidering.
The debtor has made no fraudulent conveyance, has concealed no assets.
He has
simplj' run away, leaving visible certain
assets in the hands of a custodian, who is

li.vxnrs OF equity.
so privilpged, under

the policy of the law,
can only be ron.pelled
to account for them and to distribute
them by a court ot e<iuity. Shall the principle which rewards the dilisem-e and
courage of the judgment creditor who sues
to set aside a fraudulent conveyance be
applied so as to Rive a priority to the
•creditor seekins satisfaction out of such
equitable assets merely because he may
happen to file his bill a day before the others? Tills is not rewarding diligence, courage, labor, and the expenditure of money.
It may result merely in rewarding good
fortune. The creditor first filing his bill
may not even be the most diligent; he
may mercl.v be the most fortunate. A
day's sickness in the case of his rival creditor, the accident of employing one lawyer instead ol another, may, it this is to be
the rule, turn the scale, and give him all,
while the others standing in equal right
get none. I can see no difference in principle between this case and the case of Rieper V. Rieper, 79 Mo. 352, which was, beyond
In both cases
■question, correctly decided.
the assets are well knovvn, uncovered, undenied, unconcealed, but capable of being
subjected only by proceedings in equity.
The moving creditor, who. as in Rieper v.
Kieper, seeks to subject the separate estate oJ a married woman, gets no lien by
the mere filing of his bill, and tor the naked
reason that the assets are equitable assets, and that it is the act of the court,
and not the act ot the creditor, that creates the lien. The lien is created by the
<iecree, and not by the bringing of the suit.
In all such cases the well-known rule of

tliat that custodian
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chancery procedure is that all creditors
who come in before the final decree of distriouriou share pari iiassn.
In this conclusion reached by the learned
dissenting judge we concur. We think he
might have safely rested it npon the case
of Rieper v. Rieper, 79 Mo. 352, and the last
ground so forcibly put in his opinion, to
which we deem it necessary to add only a
word in explanation of our position.
While a court of equity, underthe admirable doctrine announced in the able opinion
of Judge Bliss in Pendleton v. Perkins, 4'J
Mo. 5t).5, can and will give a remedy to
creditors against assets in its custody, or
which can be reached only by its strong
arm, yet such courts cannot create for
their benefit either the process of garnishment on the one hand, or the remedies to
be acquired under the mechanic's lien law
on the other, and are not constrained to a
distribution of those assets to creditors
according to the principles that would obtain under the law governing either, but
will make such distribution according to
right and justice, which in this case would
be (after paying Higgins and Sellers the
amount found due them for the finishing the work out of the fund) to distribute the remainder among the interpleaders
in proportion to the amounts found to be
severally due them. That this may be
done, the judgment of the St. Louis court
ot appeals affirming the judgment ot the
St. Louis circuit court is reversed, and the
same remanded to said court of appeals,
to be proceeded with accordingly. All
concur, except BARCLAY, J., who dissents.
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Court of Appeals of New York.

1871.

CHURCH, 0. J. The principal que.stion
in this ciise, involving the construction of the
grant of water, was correctly decided in the
court below. It is well settled in this State
that the terms used in this grant are to be
taken as a measure of the quantity of water
granted, and not a limitation of the use to
the particular machinery specified.
( Wakely
V. Davidson, 26 N. Y., 387; Cromwell v.
iSelden, 3 id... 253.)
It was found by the court
that, at the time tliedefendantshut the water
off, he asserted that the plaintiff had forfeited
his right to the water, and claimed a right to
shut it off.
In this he was mistaken. In depriving the plaintiff of the use of the water
under an assertion of forfeiture, he rendered
himself amenable to the process of the court
for the protection of the plaintiff's rights.
The judgment enjoining the defendants from
depriving the plaintiff of the quantity of water to which lie was entitled under his deed,
cannot be disturbed.
The only serious question in the case relates to the use of the buzz
saw in front of the mill. Tlie plaintifE did
not, by his deed, acquire the title to the land
in front of the mill, because the description
is limited to the land upon which the mill
stands, but he did acquire an easement in
such land for the puipose of ingress and
egress, and also for the purpose of piling and
sawing wood for the use of the mill, as it had
been used and enjoyed for forty years.
Everything necessary for the full and free enjoyment of the mill passed as an incident, sppurtenant to the land conveyed. (2 Kent's
Com., 467; Blaine's Lessee v. Chambers, 1
Serg. & liawle, 174.)
But this would not authorize the plaintiff to erect and use machinery upon this land not necessary to the
use of the mill, as it had been used, and would
not authorize the use of the buzz saw upon
that land.
The objection is not that the
plaintiff propelled tlie buzz saw with the water from the dam, as he had the right to use
the water for any machinery and in any place
which he was entitled to occupy; but he could
not occupy the space in front of the mill for
that purpose. At the time the water was
shut off by the defendants, it was being used
only to propel this saw ; and it is claimed that
the defendants were justified in shutting off
the water from that machinery; and for that

re.ison the judgment should be reversed, or,
at least, that it should be modified so as to
restrain the plaintiff from using his buzz saw
As we have
on the defendants' premises.
seen, the judgment against the defendants is
fully warranted by the findings; and the question is, whether any modification should bo
It is a rule of
made against the plaintiff.
equity that he who asks equity must do eqThe plaintiff was in fault in using the
uity.
It is
buzz saw on the defendants' premises.
said that this was an independent transaction, for which the defendants might have
an action; and this was the view of the court
below. The rule referred to will be applied
when the adverse equity grows out of the
very controversy before the court, or of such
circumstances as the record shows to be a part
of its history, or is so connected with the
cause in litigation as to be presented in the
pleadings and proofs, with full opportunity
afforded to the party thus recriminated to ex[Tripp v. Cook,
plain or refute the charges.
26 Wend., 143; McDonald v. NeiUon. 2 Cow.,
190; easier v. Shipman, 35 N. Y.. 533.)
All the facts connected with the right of
the plaintiff to use the buzz saw were not
only spread out upon the record, but were in
fact litigated upon the trial, and, as to bis
strict legal rights, are undisputed; and we
cannot say that, but for his use of the saw on
the defendants' premises, the water would
not have been shut off. Whether this was
so or not, the controversy in relation to his
right to use the saw was involved in the litigation, and was intimately connected with
the wrongful act of the defendants; and, being so, it is proper to apply the equitable
rule.
It is not indispensable to the application of this rule that the fault of the plaintiff
should be of such a character as to authorize
an independent action for an injunction
The plaintiff, in strictness,
against him.
was in the wrong in placing his buzz saw in
front of the mill. The defendants were in
the wrong in shutting off the water, and especially in asserting a forfeiture; and. as both
parties are in court to insist upon their strict
legal rights, we think substantial justice will
be done by modifying the judgment so as to
enjoin the plaintiff from using the buzz saw
on the land in front of his mill, and, as modified, judgment afiSrmed, without costs to
either patty against the other in this court.
All concur.
Judgment accordingly.
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McLaughlin

v.

N.

Mclaughlin

et ai.

J.

Eq. 190.)
Court of Chancery of New Jersey.
(20

Oct. Term,

18G9.

Bill in equity for partition and an accounting.
Heard on exceptions to the master's
reports as to the account and as to the value
of a dower interest.
W. A. Lewis, for complainant.
for one of the defendants.

Mr. Dixon,

ZABRISKIE, Ch. John G. AIcLaughlin
died intestate, May 2, 1861, seised of a number of houses and lots in Jersey City, in one
of which he resided at his death.
He left
his widow, Abby Ann McLaughlin, and six
children, his heirs at law. Two of these children were minors at his death.
Some of
these children were children of his widow,
the others were children of his first wife.
The widow remained in possession of the
mansion house until her death, on the 20th
of August, ISliS. Dower was never formally
assigned to her.
The administration of the
personal estate of her husband was granted
By tacit consent of all the heirs who
to her.
were of age, she assumed the management
of the real estate, collected the rents, paid
the taxes and repairs, and rented out such
parts as it was necessary to rent.
The bill in this case was filed In her lifetime for a partition, and for an account by
her of the rents of the estate.
The master reported that a partition could
not be made without great injury, and that
the property should be sold, and that the
dower of the widow should be sold with the
lands.
The lands were all sold in the life of
the widow, and all conveyed except one lot
in Green street, which, upon refusal of the
purchaser to comply with his contract, was
ordered to be re-sold, and was re-sold after
her death.
On the 28th of June, 1868, the
widow filed her petition electing to accept a
gross sum in lieu of her dower, and an order was made on July 7, 1868, to refer it to
the masler to ascertain and compute the
value of her dower. She had, in compliance
with the prayer of the bill, rendered her account of the rents and profits of the estate,
in which she charged five per cent, for collecting them, and claimed one third as due
to her in her right as dowress, but did not
charge herself with the rent of the mansion
house, and the office on the adjoining lot,
which had been occupied as such by her husband, in his lifetime.
It was also referred
to the master to examine and state her account.
The master made a separate report upon
In the reeach order of reference to him.
port upon the order to state the accounts,
he charged her with the value of the mansion
house from the death of her husband, or
rather from May 1st, the day before his
To this the complainant, as executrix
death.
of her mother, the widow, excepts, claiming

ai

that as dower was never assigned, the widow
was entitled by virtue of the statute, to remain in possession of the mansion house and
messuage attached, without rent, until dowciwas assigned.
The master admits the right under the statute, and bases his action on the ground that
dower was virtually and equitably assigned
to the widow in the whole property by her
taking possession of the whole, with the assent of the heirs, and appropriating one third
of the rents of the whole to her own use;
and that the provision of the statute which
was intended to protect the widow in her
estate as dowress, an estate favored at law,
against the injustice or delay of the heirs,
was not intended to secure to her more than
one third of the rents, and more than her due
in a case like this, where the heirs left in
her hands the whole estate to retain, by her
own action, the amount due to her; that assignment of dower requires no particular
form, and may, in some cases, be of one
third of the tolls of a mill or of the produce
of lands, which, if assigned and accepted as
dower, should be equivalent to an assignment at law or in equity. To this conclusion
of the master I assent.
And even without
such equitable assignment, I am of opinion
that a widow who claims one third of the
rents of the lands other than the mansion
house and messuage, must be willing to account for the value of the part occupied by
her.

Damages for the detention of dower were
not recovered at common law, but only by
the statute of Merton; and after that statute the rule was settled by the courts of
common law, that if the widow died before
the damages for detention were assessed,
they could not be recovered.
2 Bac. Abr.
395, tit. "Dower," I; Park, Dower, 309. Nor
could damages be recovered, if the widow
died before dower was assigned; nor if she
accepted the dower assigned by the heir, or
by proceedings in chancery.
Park, Dower,
310; Co. Lift 33a.
But in such cases the
value of the dower for the time it was
wrongfully detained may be recovered in
equity. Curtis v. Curtis, 2 Brown, Ch. 629,
632; Dormer v. Fortescue, 3 Atk. 130; Park,
Dower, 332; Johnson v. Thomas, 3 Paige,
377; 2 Bac. Abx-. 396, "Dower," I; Vin. Abr.
"Dower," S, a, § 20; Hamilton v. Ld. Mohun,
1 P. Wms. 118.
The courts of law in assessing damages for
the detention, allow, as reprises, for the occupation by the widow.
In Walker v. Nevil,
Leon. 56, quoted in 2 Bac. Abr., "Dower," I,
p. 394, the court reversed the Judgment, because tlie damages were for eight years, and
the widow had occupied for part of the eight
years. And in Woodruff v. Brown, 17 N. J.
Law, 216, three of the judges In their opinions say that what had been received by the
widow might be deducted from the value.
This was approved in Keeler v. Tatnell, 2:1
N. J. Law, 62. And in the case of Hoppei
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Hopper, 22 N. J. Law, 715, although the
court of errors refused to order the judgment
of a previous term to be altered, so as to
allow a plea to be added that the defendant
had satisfied the demandant for the value of
her dower, yet at the inquisition which was
taken under the direction of Chief Justice
at the Bergen circuit, the defendant
■Green,
was allowed to prove, as part satisfaction of
the value, or in mitigation of the damages,
that the demandant had occupied one half
the mansion bouse from tlie death of her
husband. And it could never be permitted,
where the only land out of which dower is
claimed is the mansion house and messuage,
that a widow, who had occupied the whole
as quarantine from the death of her husband,
should recover in addition one thii'd of the
value as damages;
and yet this would be
the result, if the value assessed miast be one
thii-d of the whole value without regard to
occupation by the widow.
And a court of equity, in such case, will
not give damages beyond the amount established by law, especially when such damages
But, on the other hand,
are inequitable.
where a widow comes into this court to claim
the value of her dower, in a case where such
value could not be recovered at law, she will
be required to do equity, and will be allowed only to recover the value of the dower detained, that is the value of one third of the
whole estate, deducting the value of the part
occupied by her.
This may be done by allowing her to occupy the mansion house free
of rent, and by giving her out of the residue
of the estate so much as will make her pait
■one third of the value of the whole, if anything be requii-ed for that end.
On both
grounds the report of the master must be
sustained, and this exception overruled. The
claim of the widow is unjust and inequitable.
The excess of one day's rent charged by the
jnaster by mere inadvertence, may be corrected without a re-stating of the account.
The next exception to the account is that
of Samuel C. McLaughlin and wife. It is to
the charge of $150, and interest on it for
■one year's rent of No. 147,
and the upper
part of No. 149, Green street. The only evidence as to this is that of Samuel 0. McLaughlin himself. He testifies that he had
rented of his father both premises for the
year ending May 1st, 1801, at the rent of
$300; that he continued to occupy them the
next year without any new bargain. This
usually would be a continuance of the former tenancy at the same rent, and I see
nothing In this case to prevent the application of this rule. I am of opinion that this
exception must be sustained.
The next exception is by the complainant
as executrix and legatee of the widow, to
the master's report on the value of her
dower.
The report finds that she is not entitled
to have a gross sum in lieu of her dower in
V.

the Green street lot, which was not sold unThe report is founded
death.
on the decision of Chancellor Green, in Mulford V. Hiers, 13 N. J. Eq. 13, and is fully
sustained by that decision; and I concur entirely with the late chancellor in the principles upon which that conclusion is based.
Another exception to that report is to the
principle upon which the master estimated
the value of the life of the widow, and the
gross value of her dower. It was held in the
case of Mulford v. Hiers, above referred to,
that when a dowress had, in a partition
case, consented to take a gross sum in lieu
of her dower, the right to have such sum
estimated in proportion to the value of her
life at the time of consent, became a vested
right, and was not lost by her death before
the value was ascertained and settled. That
principle is admitted by the master, and is
not disputed by the counsel for the heirs.
But as she died two months after the election, and before the making of the report,
the master has assumed that the value of
her life is settled by its actual duration.
This assumption is strictly, and in fact, correct.
The actual value of her life was at
that election only two months. But this is
not the manner in which the value of such
a life is, in practice, ascertained in judicial
proceedings.
Where one is in a state of ordinary good health, and has an average expectancy of life, the value of the life is ascertained by calculation from tables prepared for annuities and life insurances, which
give, with great reliability, the gross value
of an annuity for a person in ordinary good
health, at any given age. In such computation, death by accident, or by disease subsequently conti-acted, are, on principle, disregarded. It is a risk that forms part of the
basis of the computation. But these tables
are not a safe guide where a person is not
in ordinary good health, and more especially
when afflicted with a disease incurable in
its nature, and so advanced as to render it
probable that death will soon ensue from
it. In such case the rule here applied by
the master that the actual duration of the
life is the best measure of its probability,
is perhaps the correct rule. But this is not
such a case.
Mrs. McLaughlin had some
time before been afflicted, in a mild form,
with the disease of which she died, but at
the time of her election it had left her, and
she was apparently free from it, and had
the value of her life been ascertained within
a month after her election, with all the evidence that could then have been produced,
it might have been adjudged of an average
value at her age. But although the fact of
her subsequent death, within two months,
ought not, in this case, to be taken as the
test of the value of her life, yet the fact of
a recurrence of the same disease which had
previously attacked her in a milder form,
and that from its virulence and rapid prog-

til after her
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she soon died, is a most important element in judging of the yalue of the life. It
may be with probability inferred, that the
tendency to that disease had not been eradicated from her system, and that its lurking
seeds only awaited development to make it
fatal. Her subsequent fever, and the great
and almost unnatural appetite to -which the
complainant testifies, may have been and
probably were the effect and the indication
of the continuance of the malady. Its development may have been started and continued by accidental causes, and its terby want of
mination caused or hastened
skill in medical or surgical treatment; and
therefore, even assuming that she was not
a healthy person at the time of her election,
it does not follow that her actual life is the
true legal measure of its value. I am satisfied, from the evidence, that her health was
not what may be called ordinary good health,
and that her life was not of the average
But it is
value, at the time of the election.
impossible to lay down, with any accuracy,
or any approach to accuracy, from the testimony, what ratio her life bore to the average value of life at her age; and I do not
think that the opinions or speculations of
physicians in this case, would take away

ress
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much from the uncertainty. In such cases,
the life insurance ofllces generally decline
to insure at all; but this court cannot decline to act, and allow only the annual value.
The statute requires that some estimate
shall be made. I do not feel willing to apply the rule adopted by the master, or to
estimate her life at the average value at
her age.
In this situation,
must adopt
some mean.
The adoption must be arbitrary, and without any reason that can be
assigned with certainty why it should not
be a little greater or a little less. Under
these circumstances I shall adopt the exact
mean between the value of her dower as
calculated by the master, and that calculated upon the value of a life of a person at
her age in ordinary health.
The eri'ors pointed out in the seventh exception of the complainant to the master's
account being mere mistakes In carrying
forward figures in the computation, and being admitted by the defendants, will of

I

course

be corrected.

The matters contained in both reports
must be referred back to the master to be
corrected on the principles above stated.^
1 Decree

reversed, 22 N.

J.

Eq.
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BLBAKLEY'S APPEAL.
(66 Pa. St. 187.)
Supreme Court of Pennsylvania.

Oct. 27, 1870.

AGNEW, J. The facts of this case are
few. Robert Lamberton was the owner of a
judgment for $31,000, entered against Samuel P. Irvln on the 8th day' of June, 1865.
Irvin had purchased of F. D. Kinnear, Esq.,
lot No. 419 in Franklin at $2600, of which
unpaid, and would fall
$820 only remained
due on the Gth of August, 3865, with a provision for forfeiture of the contract in case
of non-payment for thirty days after it fell
due. On the 19th of July, 1865, Irvin asBleakley,
signed his contract to James
binding him to pay the $820 to save the forfeiture, and with the admitted understanding that Irvin should refund the $820 to
Bleakley, settle his indebtedness to the bank,
of which Bleakley was cashier, and that
then Bleakley should reconvey to Irvin's
wife. But the assignment was antedated to
the 1st of May, 1865, thus overreaching Lamjudgment. The master finds that
berton's
this was done to defraud the plaintiff. The
finding is ably vindicated in the opinion of
Judge Trunkey. The absolute character of
the paper, though but a security, the agreement to reconvey to Irvin's wife instead of
himself, and the attempt of Bleakley to use
the paper to defeat the sheriff's sale of the
property by Lamberton on his judgment,
evince the true motive for antedating the
paper.

Bleakley paid the $820 to Kinnear, and
now claims a decree for this sum, before
specific performance shall be decreed to Lamberton, who purchased Irvin's title at the
sheriff's sale. Kinnear does not resist specific performance, but stands ready to convey to Lamberton, whenever the covinous
assignment to Bleakley is put out of his
way. It is Bleakley who resists the decree
until he is refunded the $820, paid upon the
footing of the fraudulent agreement with Irvin, to defeat Lamberton's judgment. Bleakley is made a party to the bill only for the
purpose
of putting aside the covinous assignment to enable Kinnear to convey to
Lamberton. The question then is whether
a chancellor would require Lamberton to refund the $820 to Bleakley, as a condition to
setting aside the assignment and entitling
Lamberton to specific performance of Kinnear.

But clearly Bleakley cannot demand repayment of Lamberton either at law or equity.
And first he is not entitled to subrogation to
Kinnear's rights. Subrogation is not a mat-

ter of contract but of pure equity and benevKyner v. Kyner, 6 Watts, 221; Walolence.
lace's Appeal, 5 Pa. St. 103. On what precan a party attence. In foro conscientiae,
tempting to carry out a scheme of fraud
against another, by a payment, claim compensation of the party he has attempted to
defraud? Conscience and benevolence revolt
at such an iniquity. Again Bleakley did not
recognise Kinnear's title by the payment.
He did not profess to bargain for It, and
Kinnear did not profess to sell it to him.
His act was simply a payment and no more,
made by him because of Irvin's duty to pay,
by Kinnear because of his
and accepted
right to receive from Irvin. Besides the payment was accepted by Kinnear in ignorance
of the attempted fraud. There can be no
legal intendment therefore of a bargain on
Kinnear's part to vest his right to receive
the money in Bleakley. As to Lamberton
the payment by Bleakley was not only fraudulent and intended to displace his judgment,
but it was also voluntary. It was not paid
at Lamberton's request nor for his use and
benefit; but on the contrary was intended
to defeat his right, as a creditor by overlapping his judgment, by means of the covBleakley is therefore neiinous transfer.
ther a purchaser, nor a creditor of Lamberton, nor an object of benevolence,
but is
forced upon the record to compel him to put
out of the way the fraudulent barrier to
Kinnear's specific performance to Lamberton. He cannot, thus standing before a chancellor, ask him to make repayment to him
a condition to a decree to remove the fraudulent obstruction he threw in the way. The
payment is one of the very steps he took to
consummate the fraud upon Lamberton. If
he have a legal right of recovery he must
resort to his action at law, and if he can
have none, it is a test of his want of equity.
And in addition to all this, it is a rule that
a chancellor will not assist a party to obtain
any benefit arising from a fraud. He must
come into a court of equity with clean hands.
It would be a singular exercise of equity,
which would assist a party, who had paid
money to enable him to perpetrate a fraud,
to recover his money, just when the chancellor was engaged in thrusting out of the
way of his doing equity to the injured party,
the very instrument of the fraud. Who does
iniquity shall not have equity. Hershey v.
Welting, 50 Pa. St. 2^14, 215.
We are therefore of opinion the court committed no error in refusing compensation,
and the decree of the court below is confirmed.

5i !Vf
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Court of Chancery of New Jersey.
1875.

et al.
Oct. Term,

Bill in equity for specific perfoiinaiice
contract to convey lajids.

of a

P. W. Leonard, for complainant. W. J.
Magie and Robert B. Chetwood, for defendants.
VAN FLEET, V. C. The complainant asks
the specific performance of a contract whereby he agreed to convey to Sir. Keppler a
house and lot on Grier avenue, in Elizabeth
City, at a valuation of $15,750, and the defendant, in payment of that sum, agreed to
pay $750 in money, to assume the payment
of a mortgage for $7,500 on the property to
be conveyed to him, and to convey to the
complainant a house and lot on Anna street,
in the same city, valued at $7,500. The cash
payment was made at the execution of the
contract.
Among the defences set up it is alleged the
complainant procured the contract by fraudulent representations as to the cost of the
house which he had recently built, and as to
the value of the lot whereon it stood. If
these facts are established, the complainant's
prayer must be denied. On a bill for specific
performance the comt will grant or refuse
its aid according to the justice of the case;
it wUl never extend its aid to a suitor who
has practiced a fraud, or procured the contract by a misrepresentation of a material
fact. Miller v. Chetwood, 2 N. J. Eq. 208;
2 Chit. Cont. (11th Am. Ed.) 1473.
An intentional misreioresentation of a fact
materially affecting the value or use of the
property, will deprive the party making it of
all right to a remedy in equity. WuesthofC v.
Seymour, 24 N. J. Eq. 69.
The remedy by specific performance is discretionary; the question is not, what must
the court do, but what, in view of all the circumstances of the case in judgment, should
it do to further justice. When the contract
has been faii-ly procured and its enforcement
will work no injustice or hardship, it is enforced almost as a matter of course; but, if
it has been procured by any sort of fraud or
falsehood, or its enforcement will be attended with great hardship or manifest injustice,
the court will refuse its aid. Seymour v.
Delancey, 6 Johns. Ch. 222; King v. Morford,
1 N. J. Eq. 281; Rodman v. Zilley, Id. 324;
Conover v. Wai-dell, 20 N. J. Eq. 273; Story,
Eq. Jur. §§ 750a, 751.
In view of the evidence there can be no
doubt that on the evening the conti-act was
executed, and just before it was signed, the
represented to the defendant
complainant
that his house had cost from $10,000 to $11,000, besides the outlay for gas fixtures, summer pieces, inlaid doors, and the value of his
services as architect, and that land adjacent
to his lot had been sold a few days before
for $100 a foot. Five persons were present,—
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the defendant and his wife; the complainant; George L. Meyer, the broker negotiating the contract, and who has been called as
a witness for the complainant; and Mr. William H. Pooler, who had owned the lot on
which the house was built, having conveyed
it to the complainant with an understanding
he should be paid for it on its sale with the
house, at the rate of $70 a foot, and also that
he should then be entitled to one-half of the
profit made on the house. The defendant
and his wife testify, clearly and positively,
to the foregoing representations. The complainant says, generally, he never represented to the defendant that the house had cost
$11,000, but when required to repeat the conversation at the signing of the contract, says
the defendant and he had the usual conversation occurring between parties dealing,
but declares he cannot give the particulars.
Mr. Meyer makes no allusion to the occurrences preceding or attending the signing of
the conti-act.
While Mr. Pooler denies hearing any representations respecting the value
of the property made by the complainant,
he so far corroborates the defendant and his
wife as to say that just before the execution of
the conti-act Mr. Meyer stated to the defendant, with the complainant's knowledge, and
without eliciting any sign of disapproval, that
the lot was worth $100 a foot, and that the
house must have cost from $10,000 to $12,000,
as it was unusually well built. These representations of cost and value correspond exactly with the sum fixed as the purchase
money to be paid to the complainant, — lot,
fifty feet front, $5,000; house, $10,750; total,
$15,750. They embraced material facts. That
pretending to state the cost of the house
rested exclusively in the knowledge of the
complainant.
It was not open to inspection or examination. If he said anything, he
was bound to speak the truth. It is obvious
they influenced the action of the defendant.
When the contract was produced at his residence on the evening it was signed, the sum
named as the purchase money was $15,500.
Before it was signed, this sum was raised to
$15,750. Something occurred there before the
signing, which induced the defendant to consent to the increase.
Were these representations true ? The complainant has not attempted to show their
truth. No attempt has been made to show
that any lands on Grier avenue were ever
sold for $100 a foot. The complaiuant admits the contract price for building his house
was $6,666. The conviction is irresistible that
these representations were known to be untrue at the time they were uttered, and that
they were made to entrap the defendant into
a conti-act to take complainant's property at
a valuation of one-fourth, or at least one-fifth,
in excess of its fair value. A court whose
delight it is to do justice, will not give Its
aid to a suitor whose title to relief rests upon
an engagement procured by false words.
Let the bill be dismissed, with costs. I will
so advise.
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The parties lived
accounting
for the delay, the plaintiff suffered a period of
26 years to elapse, from the termination of
the American war, to the time of filing his
bill. The offer made by the executors being
for peace, and without any recognition of
the Justness of the demand, and being re-

ill

the same county, and, without

jected by the plaintiff, cannot affect the question.
It would not be sound discretion to' overhaul accounts, in favor of a party who has
slept on his rights for such a length of time;
especially, against the representatives of the
other party, who have no knowledge of the
It is against the prinoriginal transactions.
ciples of public policy, to require an account,
after the plaintiff has been guilty of so great
laches.
The bill must be dismissed on the ground
of the staleness of the demand; but without
costs.
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the surety would likewise be void. But It is
said, that where the contract of the principal
debtor is only voidable on account of incapacity or otherwise, and the person undertaking as surety contracted with a knowledge
of the incapacity or other cause making the
BARTLEY, O. J. The errors assigned in principal obligation voidable, he must be understood as Incurring not merely a collateral,
this case are substantially the following:
but a principal, obligation.
How far this
1st. That the court erred in holding that
may extend, as between suretj' and principal,
the note was void, and that the payment of
it is not necessary here to enquire; but there
the same by the plaintiff gave him no right
seems to be sound reason in the doctrine,
of action against the defendant for contributhat where the surety has knowledge of that
tion.
which
amounts to a vaUd defence for him
2d. That the court erred in overruling the
against the creditor, he is bound either to
motion for a new trial, &c.
Two questions are here presented for de- avail himself of it, or to give notice to the
principal debtor, so as to enable him to set
tei'mination:
up the defence; and in default of doing either,
1st. Was the note void on the ground of
he would be deprived of recourse against the
usury?
principal.
Burge, Sur. 367.
2d. Can a surety on a promissory note
The utmost extent to which a surety, who
which is absolutely void, by the voluntary
has made payment can claim, is a subrogapayment thereof, entitle himself to contribution to the rights of the creditor, so that he
tion against the cosurety?
will rank against the debtor in the same DeThe first question has been determined in
gree as the creditor would have done, if he
the affirmative by adjudications already made
had not been paid. Where, therefore, a surein this state. See the case of Preble Branch
ty could have no remedy against the princiof State Bank of Ohio v. Russell, 1 Ohio St.
pal, he clearly could have none against his
313; also, ChiUicothe Bank v. Swayne, 8 Ohio,
cosurety, against whom he would have less
257; Creed v. Commercial Bank, 11 Ohio, 489;
equity in his favor.
Miami Exporting Co. v. Clark, 13 Ohio, 1;
Such, then, being the nature of the conCommercial Bank v. Reed, 11 Ohio, 498;
tract of suretyship, to what right of contriBank of U. S. v. Owens, 2 Pet. 538.
bution was the plaintiff entitled in this case
The second question is one which does not
against the defendant? The claim set up by
appear to have been very frequently presentthe branch bank was absolutely void; and it
ed for adjudication.
could have acquired no validity from the exThe right of contribution among sureties
ecution of the mortgage by the plaintiff beis founded not in the contract of suretyship,
fore he had notice of the usury, especially as
but is the result of a general principle of eqagainst the defendant. And it appears that
uity which equalizes burdens and benefits.
the plaintiff had knowledge of the usury beThe common law has adopted and given effore he paid the debt. With what pretence
fect to this equitable principle, on which a
of equity can the plaintiff, who was not
surety is entitled to contribution from his cobound himself, by voluntarily paying a void
surety. This equitable obligation to contribnote, claim to impose an obligation upon the
ute, having been established, the law raises
defendant as his cosurety, who was under no
an Implied assumpsit on the part ol the coobligation before, either legal or equitable?
surety to pay his share of the loss, resulting
Had the creditor instituted a suit on the note
from a concurrent liability to pay a common
against the defendant, his remedy was clear
debt.
This jurisdiction, by an action at law,
and complete; and he could not certainly
is, therefore, resorted to, when the case is
have been deprived of his means of defence
not complicated; and the more extensive and
by the voluntary act of the plaintiff. Tliis is
efficient aid of a court of equity is thus renclearly not a case where an implied assumpdered unnecessary. It follows that this action can only be sustained where there exists
sit could have been raised against a cosurety
a just and equitable ground for contribution.
for contribution.
A contract of suretyship is accessory to an
The principle laid down in the case of Skilobligation contracted by another person, eilin V. Merrill, 16 Mass. 40, would seem to be
or previously, or
in point in this case, and fatal to the plainther contemporaneously,
subsequently. It is of the essence of the con- tiff's cause of action. And it is not shaken by
tract, that there be a subsisting valid obligathe case of Ford v. Keith, 1 Mass. 139, and
tion of a principal debtor. Without a printhe case decided upon its authority, of Cave
V. Burns, 6 Ala. 780, to which reference has
cipal, there can be no accessory; and by the
been made.
The two last cases are not strictextinction of the former, the latter becomes
ly analogous to the present one. Upon no
extinct. This results from the natm-e of the
principle of justice or sound reason can a
obligation of suretyship. Burge, Sur. 3, 6;
surety, by voluntarily paying money on a
Theo. Prin. & Sur. 2.
It would seem to follow, from the very na- void note, impose an obligation upon a cosurety for contribution.
ture of the undertaking, that if the principal
Judgment affirmed.
contract is absolutely void, the obligation of
V.

Ohio St. 327.)
Supreme Court of Ohio.
Jan., 1853.
G-. J. & J. M. Smith, for plaintiff.
Mr. Ward,
for defendant.
(1

MAXIMS OF EQUITY

Robert Craig's will contained the following clause: "I give and bequeath to my
brother, Thomas Craig, of Baith parish, Ayrshire, Scotland, all the proceeds of my eshave
tate, both real and personal, which
herein directed to be sold, to be remitted to
him, according as the payments are made."
Thomas Craig being an alien, the question
was, could he take the proceeds of this land,
which had been devised to one Leslie, in
trust, the proceeds from the sale of which
were to be paid to him?

I

Atk.

307.

The principle upon which the whole of
this doctrine is founded is, that a court of
equity, regarding the substance, and not the
mere forms and circumstances of agreements
and other instruments, considers things directed or agreed to be done, as having been
actually performed, where nothing has intervened which ought to prevent a performof the more conance. This qualification
cise and general rule, that equity considers
that to be done which is agreed to be done,
will comprehend the cases which come under this head of equity.
2 Thus, where the whole beneficial interest
in the money in the one case, or in the land
in the other, belongs to the person for whose
use it is given, a court of equity will not
the trustee to execute the trust
compel
against the wishes of the cestui que trust,
but will permit him to take the money or
the land, if he elect to do so before the conversion has actually been made; and this
election he may make, as well by acts or
declarations, clearly indicating a determination to that effect, as by application to a
court of equity. It is this election, and not
the mere right to make it, which changes
the character of the estate so as to make it
real or personal, at the will of the party entitled to the beneficial interest.
If this election be riot made in time to
stamp the property with a character different from that which the will or other instrument gives it, the latter accompanies
into the
with all its legal consequences,
hands of those entitled to it in that character.
So that in case of the death of the
cestui que trust, without having determined
his election, the property will pass to his
heirs or personal representatives, in the same
manner as
would have done had the trust
been executed,
and the conversion actually
made in his lifetime.
In the case of Kirkman v. Milles, 13 Ves.
338, which was a devise of real estate to
trustees upon trust to sell, and the moneys
arising as well as the rents and profits till
the sale, to be equally divided between the
testator's three daughters, A. B. and C. The
estate was, upon the death of A. B. and C,
considered and treated as personal property,
notwithstanding the cestui que trusts, after
the death of the testator, had entered upon,

Where the whole beneficial interest in the
land in one case, or in the money in the other,
belongs to the person for whose use
is given,
a court of equity will permit the cestui que
money
or land at his election,
trust to take the
he elect before the conversion is made.
But if the cestui que trust die, without haying determined his election, the property will
in
pass to his heirs or personal representatives,
the
would have done
the same manner as
conversion had been made, and the trust executed in his

lifetime.

if

1 Equity considers land, directed to be sold
and converted into money, as money; and money directed to bo employed in the purchase of
land, as land.

it

'

delivered the
Mr. Justice WASHINGTON
opinion of the court. The incapacity of an
alien to take, and to hold beneficially, a legal or equitable estate in real property, is
not disputed by the counsel for the plaintiff; and it is admitted by the counsel for
the state of Virginia, that this incapacity
The ondoes not extend to personal estate.
ly inquiry, then, which this court has to
make is, whether the above clause in the
will of Robert Craig is to be construed, under all the circumstances of this case, as a
bequest to Thomas Craig of personal property, or as a devise of the land itself.
Were this a new question, it would seem
extremely difficult to raise a doubt respecting it. The common sense of mankind would
determine,
that a devise of money, the proceeds of land directed to be sold, is a devise
of money, notwithstanding it is to arise out
of land; and that a devise of land, which a
testator by his will directs to be purchased,
will pass an interest in the land itself, without regard to the character of the fund out
of which the purchase is to be made.
1 The settled doctrine of the courts of equity corresponds with this obvious construction of wills, as well as of other instruments,
whereby land is directed to be turned into
money, or money into land, for the benefit of
those for whose use the conversion is inIn the case of Fletcher
tended to be made.
V. Ashburuer, 1 Brown, Ch. 497, the master
of the rolls says, that "nothing is better established than this principle, that money
directed to be employed in the purchase of
land, and land directed to be sold and turned into money, are to be considered as that
species of property into which they are diand this, in whatrected to be converted,
He
ever manner the direction is given."
adds, "the owner of the fund, or the contracting parties, may make land money or
money land.
The cases establish this rule
universally."
This declaration is well warranted by the cases to which the master of

2

it,

1818.

it

Supreme Court of the United States.

it

Wheat. 563-576.)

the rolls refers, as well as by many others.
See Doughty v. Bull, 2 P. Wms. 320; Yates
v. Booth,
v. Compton, Id. 308; Trelawney

3

LESLIE.

2
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CRAIG

s

38

MAXIM.S

OF

and occupied the land for about two years
prior to their deaths; but no steps had been
taken by them, or by the trustees, to sell,
nor had any requisition to that effect been
made by the former to the latter. The master of the rolls was of opinion, th:it the occupation of the land for two years was too
short to presume an election.
He adds:
"The opinion of Lord Eosslyn, that property was to be taken as it happened to be at
the death of the party fi'om whom the representative claims, had been much doubted
by Ijord Eldon, who held that without some
act, it must be considered as being in the
state in which it ought to be; and that Lord
Rosslyn's rule was new, and not according
to the prior cases."
The same doctrine is laid down and maintained in the case of Edwards v. Countess
of Warwick, 2 P. Wms. 171, which was a
covenant on marriage to invest £10,000, part
of the lady's fortune, in the purchase of land
in fee, to be settled on the husband for life,
remainder to his first and every other son
in tail male, remainder to the husband in
fee. The only son of this marriage having
died without issue, and intestate, and the
investment of the money not having been
made during his life, this chancellor decided
that the money passed to the heir at law;
that it was in the election of the son to
have made this money, or to have disposed
of it as such, and that, therefore, even his
parol disposition of it would have been regarded; but that something to determine
the election must be done.
* This doctrine, so well established by the
cases which have been referred to, and by
many others which it is unnecessary to mention, seems to be conclusive upon the question which this court is called upon to decide, and would render any farther investigation of it useless, were it not for the case
of Roper v. RadclifCe, which was cited, and
mainly relied upon, by the counsel for the
state of Virginia.
The short statement of that case is as follows: John Roper conveyed all his lands to
trustees and their heirs, in trust, to sell the
and of the
same, and out of the proceeds,
rents and profits till sale, to pay certain
debts, and the overplus or the money to be
paid as he, the said John Roper, by his will
or otherwise, should appoint, and for want
of such appointment, for the benefit of the
said John Roper, and his heirs. By his will
reciting the said deed, and the power reserved to him in the surplus of the said real
estate, he bequeathed several pecuniary legacies, and then gave the residue of his
real and personal estate to William Constable and Thomas Radcliffe, and two others,
and to their heirs. By a codicil to this will,
he bequeathed other pecuniary legacies; and
the remainder, whether in lands or personal
4 The case of Roper v. RadclifEe,
examined.

9
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he gave to the said W. 0. and T. R.
Upon a bill filed by W. C. and T. R. against
the heir at law of John Roper, and the other trustees, praying to have the trust executed, and the residue of the money arising
from the sale of the lands to be paid over
to them; the heir at law opposed the execution of the trust, and claimed the land as
n resulting trust, upon the ground of the incapacity of Constable and Radcliffe to take,
they being papists. The decree of the court
of chancery, which was in favour of the
papists, was, upon appeal to the house of
lords, reversed, and the title of the heir at
law sustained; six judges against five, being in his favour.
Without stating at large the opinion upon
which the reversal took place, this court will
proceed,
1st. To examine the general principles laid down in that opinion; and then,
2d. The case itself, so far as it has been
pressed upon us as an authority to rule the
question before the court.
In performing the first part of this undertaking, it will not be necessary to question
any one of the premises laid down in that
opinion. They are, 1. That land devised to
trustees, to sell for payment of debts and
This is
legacies, is to be deemed as money.
the general doctrine established by all the
cases referred to in the preceding part of
this opinion, s 2. That the heir at law has
a resulting trust in such land, so far as it is
of value, after the debts and legacies are
paid, and that he may come into equity and
restrain the trustee from selling more than
is necessary to pay the debt and legacies; or
he may offer to pay them himself, and pray
to have a conveyance of the part of the
land not sold in the first case, and the whole
in the latter, which property will, in either
This right
case, be land, and not money.
is very correctly
to call for a conveyance
styled a privilege, and it is one which a
court of equity will never refuse, unless
there are strong reasons for refusing it. The
whole of this doctrine proceeds upon a principle which is incontrovertible, that where
the testator merely directs the real estate to
be converted into money, for the purposes
directed in his will, so much of the estate,
or the money arising from it, as is not effectually disposed of by the will, (whether
it arise from some omission or defect in the
will itself, or from any subsequent accident,
which prevents the devise from taking effect,) results to the heir at law, as the old
estate,

5 Land, devised to trustees, to sell for payment of debts and legacies, is to be deemed as
money.
The heir at law has a resulting trust in such
lands, after the debts and legacies are paid, and
may come into equity and restrain the trustee
from selling more than sufficient to pay them,
or may offer to pay them himself, and pray a
conveyance of the part of the land not sold in
the first case, and the whole in the latter, which
property in either case will be land, and not
money.
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not disposed of. Such was the case of
erase V. Barley, 3 P. Wms. 20, where the
testator having two sons, A. and B., and
three daughters, devised his lands to be sold
to pay his debts, &c., and as to the moneys
arising by the sale, after debts paid, gave
£200 to A. the eldest son, at the age of 21,
and the residue to his four younger children.
A. diea before the age of 21, in consequence
of which the bequest to him failed to take
that the £200
court decided
effect. The
land
to descend to
as
be
considered
should
the heir at law of the testator, because it
was in effect the same as if so much land
as was of the value of £200 was not directed
The
to be sold, but was suffered to descend.
ease of Ackroyd v. Smithson, 1 Brown, Ch.
is one of the same kind, and estab503,
So, likewise, a
lishes the same principle.
money provision under a marriage contract,
to arise out of land, which did not take effect, on account of the death of the party for
whose benefit it was intended, before the
time prescribed, resulted as money to the
grantor, so as to pass under a residuary
1
clause in his will. Hewitt v. Wright,
Brown, Ch. Cas. 86.
6 But even
in cases of resulting trusts,
for the benefit of the heir at law, it is settled that if the intent of the testator appears to have been to stamp upon the proto be sold, the
ceeds of the lan3 described
quality of personalty, not only to subserve
of the will, but to
the particular purposes
all intents, the claim of the heir at law to
a resulting trust is defeated, and the estate
is considered to be personal. This was decided in the case of Yates v. Compton, 2 P.
AVms. 308, in which the chancellor says, that
the intention of the will was to give away
all from the heir, and to turn the land Into
personal estate, and that that was to be
taken as it was at the testator's death, and
ought not to be altered by any subsequent
accident, and decreed the heir to join in the
sale of the land, and the money arising therefrom to be paid over as personal estate to
the representatives of the annuitant, and to
those of the residuary legatee.
In the case
of Fletcher v. Ashburner, before referred to,
the suit was brought by the heir at law of
the testator, against the personal representatives and the trustees claiming the estate
upon the ground of a resulting trust. But
the court decreed the property, as money, to
the personal representatives of him to whom
the beneficial interest in the money was bequeathed,
and the master of the rolls observes, that the case of Emblyn v. Freeman,
and Cruse v. Barley, are those where real
estate being directed to be sold, some part
use

6 But if the intent of the testator appears to
have been to stamp upon the proceeds of the
land directed to be sold, the quality of personalty, not only for the particular purposes of the
will, but to all intents, the claim of the heir at
law to a resulting trust is defeated, and the estate is considered to be personal.

of the disposition has failed, and the thing
devised has not accrued to the representative, or devisee, by which something has resulted to the heir at law.
It is evident, therefore, from a view of the
above cases, that the title of the heir to a
resulting trust can never arise, except when
something is left undisposed of, either by
some defect in the will, or by some subsequent lapse, which prevents the devise from
taking effect; and not even then, if it appears that the intention of the testator was
to change the nature of the estate from land
to money, absolutely and entirely, and not
merely to serve the purposes of the will.
But the ground upon which the title of the
heir rests is, that whatever is not disposed
remains to him, and partakes of the old use,
as if it had not been directed to be sold.
The third proposition laid down in the
ease of Roper v. Radcliffe, 9 Mod. 167, is,
that equity will extend the same privilege
to the residuary legatee which is allowed
to the heir, to pay the debts and legacies,
and call for a conveyance of the real estate,
or to restrain the trustees from selling more
than is necessary to pay the debts and legacies.

7 This has,
in effect, been admitted in
the preceding part of this opinion; because,
if the cestui que trust of the whole beneficial interest in the money to arise from the
sale of the land, may claim this privilege,
it follows, necessarily, that the residuary
legatee may, because he is, in effect, the
beneficial owner of the whole, charged with
the debts and legacies, from which he will
be permitted to discharge it, by paying the
debts and legacies, or may claim so much of
the real estate as may not be necessary for
that purpose.
s But the court cannot accede to the conclusion, which, in Roper v. Radcliffe, is deduced from the establishment of the above
principles. That conclusion is, that in respect to the residuary legatee, such a devise
shall be deemed as land in equity, though in
respect to the creditors and specific legatees
it Is deemed as money. It is admitted, with
this qualification, that if the residuary legatee thinks proper to avail himself of the
privilege of taking it as land, by making an
election in his life time, the property will
then assume the character of land. But if
he does not make this election, the property
retains the character of personalty to every
Intent and purpose. The cases before cited
7 Equity
will extend the same privilege to
the residuary legatee which is allowed to the
heir, to pay the debts and legacies, and call for
a conveyance of the real estate, or to restrain
the trustees from selling more than is necessary
to pay the debts and legacies.
8 The conclusion — which, in Roper v. Radcliffe, is deduced from the above principles, that
in respect to the residuary legatee such a devise
shall be considered as land in equity, though in
respect to the creditors and specific legatees, it
is deemed as money — denied.
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seem to the court to be conclusive upon this
and none were referred to, or have
come under the view of the court, which

point;

sanction the conclusion made in the unqualified terms used in the case of Roper v. Radclilfe.
As to the idea that the character of the estate is affected by this right of election,
whether the right be claimed or not, it appears to be as repugnant to reason, as we
think it has been shown to be, to principle
Before any thing can be
and authorities.
made of the proposition. It should be shown
that this right of privilege of election is so
indissolubly united with the devise, as to
constitute a part of it, and that it may be
exercised in all cases, and under all circumstances.
This was, indeed, contended for
with great Ingenuity and abilities by the
counsel for the state of Virginia, but it was
not proved to the satisfaction of the court.
It certainly is not true, that equity will
extend this privilege in all cases to the cestui
It will be refused if he be an in(lue trust.
fant. In the case of Seeley v. Jago, 1 P.
^^'ms. 389, where money was devised to be
laid out in land in fee, to be settled on A.
B. and C, and their heirs, equally to be divided: On the death A., Ms infant heir,
together with B. and C, filed their bill,
claiming to have the money, which was decreed accordingly as to B. and C; but the
share of the infant was ordered to be put
out for his benefit, and the reason assigned
was, that he was incapable of making an
election, and that such election, if pei-mitted,
would, in case of his death, be prejudicial
to his heir.
In the case of Foone v. Blount, Cowp.
who is compelled to
407, Lord Mansfield,
acknowledge the authority of Roper v. RadclifCe in parallel cases, combats the reasoning
of Chief .Tustice Parker upon this doctrine
of election, with irresistible force. He suggests, as the true answer to it, that though
in a variety of cases this rtght exists, yet it
was inapplicable to the case of a person
who was disabled by law from taking land,
and that therefore a court of equity would,
in such a case, decree that he should take
the property as money.
This case of Walker v. Denne, 2 Ves. .Tr
this
170, seems to apply with great force to
directed
testator
The
subject.
part of our
money to be laid out in lands, tenements, and
hereditaments, or on long terms, with limitaThe money
tions applicable to real estate.
on failcrown,
the
out,
laid
not having been
ure of heirs, claimed the money as land. It
w:is decided that the crown had no equity
against the next of kin to have the money
laid out In real estate in order to claim it by
It was added that the devisees, on
escheat.
becoming absolutely entitled, have the option given by the will; and a deed of appointment by one of the cestui que trusts,
though a feme covert, was held a sufficient incondication of her intention that it should
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tinue personal against her heir claiming it asineffectually disposed of for want of her examination. This case is peculiarly strong,
from the circumstance, that the election is
embodied in the devise itself; but this was
not enough, because the crown had no equity
to force an election to be made for the purpose of producing an escheat.
Equity would surely proceed contrary toits regular course, and the principles which,
universally govern it, to allow the right of
election wliere it is desired, and can be lawfully made, and yet refuse to decree the
money upon the application of the alien,
upon no other reason, but because, by law,
he is incapable to hold the land: In short, to
consider him in the same situation as if hehad made an election, which would have
been refused had he asked for a conveyance.
The more just and coixect rule would seem
to be, that where the cestui que trust is incapable to take or to hold the land beneficially, the right of election does not exist, and
consequently, that the property is to be considered as being of that species into whicli
it is directed to be converted.
Having made these observations upon the
principles laid down in the case of Roper v.
Radcliffe, and upon the arguments urged at
the bar in support of them, very few words
will suffice to show that, as an authority, it is
inapplicable to this case.
9 The incapacities
of a papist under the
English statute of 11 & 12 Wm. HI., c. 4, and
of an alien at common law, are extremely
The former is incapable to take
dissimilar.
by purchase, any lands, or profits out of
lands; and all estates, terms, and any other
interests or profits whatsoever out of lands,
to be made, suffered, or done, to, or for the
use of such person, or upon any trust for
him, or to, or for the benefit, or relief of any
such person, are declared by the statute to
be utterly void.
Thus, it appeai-s that he cannot even take.
His incapacity is not confined to land, but to
any profit, interest, benefit, or relief, in or
out of it. He is not only disabled from taking or having the benefit of any such interest, but the will or deed itself, which attempts to pass it, is void. In Roper v. Radcliffe, it was strongly insisted, tliat the money
given to the papist, which was to be the proceeds of the laud, was a profit or interest
out of the land. If this be so, (and it is not
material in this case to alfirm or deny that
position,) then the will of John Roper in
relation to the be'quest to the two papists,
was void under the statute; and if so, the
right of the heir at law of the testator, to
the residue, as a resulting trust, was incontestable. The cases above cited have fully
established that principle. In that case, too,
the rents and profits, till the sale, would have
belonged to the papists, if they were capable
» The case of Roper v. Radcliffe distinguished
from the present case.
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of taking, which brought the case still more
strongly within the statute; and this was

much relied on, not only in reasoning upon
the words, but the policy of the statute.
10 Now, what is the situation of an alien?
He cannot only take an interest in land, but
a freehold interest in the land itself, and
may liold it against all the world but the
king, and even against him until office found,
and he is not accountable for the rents and
profits previously received, n In this case
the will being valid, and the alien capable
of taking under it, there can be no resulting
trust to the heir, and the claim of the state
is founded solely upon a supposed equity, to
have the land by escheat as if the alien had,
or could upon the principles of a court of
equity, have elected to take the land instead
of the money. The points of difference between the two cases are so striking that it
would be a waste of time to notice them in
detail.
It may be further observed, that the case
of Roper v. RadclifCe has never, in England,
been applied to the case of aliens; that its
authority has been submitted to with reluctance, and is strictly confined in its application to cases precisely parallel to it.
Lord Mansfield in the case of Foone v.
Blount, speaks of it with marked disapprobation; and we know, that had Lord Trevor
ID

An

alien may take, by purchase, a freehold,

or other interest in land, and may hold it
against all the world except the king; and even
against him until office found; and is not accountable for the rents and profits previously
received.

11 Vide 3 Wheat. 12.
Jackson ex dem. State
of New York v. Clarke, note c.

present, and declared the opinion he
had before entertained, the judges would
have been equally divided.
The case of the Attorney General and Lord
Weymouth, Amb. 20, was also pressed upon
the court, as strongly supporting that of
Koper V. RadclifCe, and as bearing upon the
present case.
might be
7'he firet of these propositions
admitted; although it is certain that the
mortmain act, upon which that case was
decided, is even stronger in its expression
than the statute against papists, and the
chancellor so considers it; for he says,
whether the sui-plus be considered as money
or land, it is just the same thing, the statute
making void all charges and encumbrances
on land, for the benefit of a charity.
But if this case were, in all respects, the
same as Roper v. RadclifCe, the observations
which have been made upon the latter
would all apply to it. It may be remarked,
however, that in this case, the chancellor
avoids expressing any opinion upon the question, wJiether the money to arise from the
sale of the land, was to be taken as personalty or land; and, although he mentions the
case of Roper v. RadclifCe, he adds, that he
does not depend upon it, as it is immaterial
whether the surplus was to be considered as
land or money under the mortmain act.
Upon the whole we are unanimously of
opinion, that the legacy given to Thomas
Craig, in the will of Robert Craig, is to be
considered as a bequest of personal estate,
which he is capable of taking for his own
benefit.
Certificate accordingly.
been
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written parts of the transaction.
Where the
intention is clear thac an absolute convey(71 Me. 567.)
ance is taljen as a security for a debt, it is in
equity a mortgage.
Ko matter how much
Supreme Judicial Court of Maiue. December,
the real transaction may be covered up and
1880.
disguised.
The real intention
governs.
PETERS,
The following facts are de- "If a transaction resolve itself into a securiduciblo frono the evidence in this case: The ty, whatever may be its form, and whatever
complainant purchased of the defendants, name the parties may choose to give it, it is
certain stecim-mill machinery, for removal in equity a mortgage."
Flagg v. Mann, 2
from Hallowell to Danforth, in this State. Sumn. 533, Ped. Cas. No. 4,847.
There was at the time a verbal agreement,
The existence of a debt is well nigh an inthat the complainant should build a mill, and fallible evidence of the intention.
The input the machinery into it, on a lot of land in tention here is transparent.
The defendants
Danforth, bought by him of one lliissell, who have a debt and held the property as a sewas to deed the lot directly to the defendants. curity for its collection.
A legal mortgage
The complainant was also to procure a deed was avoided; an equitable mortgage was
of his home (another) lot to the defendants made.
from the heirs of H. E. Prentiss, who held ! Although difEerent at law, in equity a
an absolute title thereof as security for the mortgage is not prevented because the conindebtedness to tliem, there veyanee does ndt come from the equitable
complainant's
[
being a small balance only unpaid, which the mortgager.
It is sufficient that the debtor
The de- has an interest in the property conveyed,
defendants were to pay for him.
fendants were to give an agreement, to con- either legal or equitable.
Having such an
vey to the complainant if he paid his indebt- [interest, if he procures a conveyance to one
edness to them according to the tenor of cer- ; wlio advances money upon it for him, taking
tain notes to be given.
tlie property as security for the money adOn June 15, 1875, the complainant gave to vanced, he has a riglit to redeem.
The
tlie defend ints a mortgage on the machinery grantee in such case, acquiring the title by
as personal property to secure the notes herehis act, holds it as his mortgagee. Jones on
after named, in order to protect a lien there- Mort. 2d ed. § 331. Stoddard v. Whiting,
on until the machinery should be put into the 46 N. Y. 627; Carr v. Carr, 52 N. Y. 251.
mill to be built, and become a part of the
It is denied that this court has the power
And there was embodied in this to declare that an absolute deed shall be
real estate.
mortgage, an agreement of the complainant deemed to be a mortgage, allowing an equito build the mill and put the machinery into table mortgager the right to redeem. At law,
Nor, when the court
it. On June 16, 1875, liussell conveyed the it has no such power.
On August 2, had a limited jurisdiction in equity, was the
mill lot to the defendants.
1875, Prentiss conveyed the home lot to them, doctrine admitted.
It was always undertliey paying the balance of the Prentiss claim. stood, however, that, in a case like the presOn August 4, 1875, the defendants gave a ent, if, instead of a demurrer, an answer
writing to the complainant, agreeing to con- was filed admitting the facts alleged, the
vey the property to him upon the condition court had the power to apply the remedy.
that he would pay to them his notes on one, Thomaston Bank v. Stimpson, 21 Maine,
two, three, and five years, respectively, with 195; Whitney v. BacJielder, 32 Maine, 313;
The notes were given for the Howe V. Russell, 36 Maine, 115; Richardson
interest.
amount payable for the machinery, the sum V. Woodbury, 43 Maine, 206. But since the
paid to Prentiss, and for other loans and ad- act of 1874 conferred general chancery powwent on and ers upon the court, it has full and complete
vances. The complainant
erected and completed a mill on the Russell jurisdiction in such cases. Rowellv. Jewett,
lot, and the steam-mill machinery became a 69 Maine, 293-303; Jones, Mort. (2d ed.)
part of it.
§282.
Courts of equity generally exercise such
The complainant seeks to redeem the propWhile the grounds upon which the
erty, claiming the transaction to be a mort- power.
gage. The defendants contend that the doctrine is admitted vary with different
transaction was not a mortgage, that it was courts, there is a great concurrence of opinion as far as the result is concerned. In our
a conditional sale.
It was not a legal mortgage: Because the judgment, it is a sound policy as well as
Warren v. Lovis, principle to declare that, to take an absolute
defeasance has no seal.
And because the papers conveyance as a mortgage without any de53 Maine, 463.
At law, feasance, is in equity a fraud. Experience
were not between the same parties.
the conveyance must be made by the mort- shows tliat endless frauds and oppressions
modes, if
gager and the defeasance by the mortgagee. would be perpetrated under such
It is taking
equity could not grant relief.
Shaw V. Erskine, 43 Maine, 371.
But the transaction was in equity a mort- an agreement, in one sense, exceeding and
The criterion differing from tlie true agreement. Instead
gage — an equitable mortgage.
In equity, of setting it wliolly aside, equity is worked
of
the
parties.
intention
is the
this intention may be ascertained from all out by adapting it to the purpose originally
Eauity allows recaration to be
pertinent facts either within or without the intended.

J.
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made by admitting a verbal defeasance to be
proved. The cases which support this view
are too numerous to cite. The American
cases are collected in Jones, Mort. 2d ed.
§ 241, et seq. See Campbell v. Dearborn,
109 Mass. 130; and Hassam v. Barrett, 115
Mass. 256,

The complainant seeks to separate the artioriginally mortgaged as personal property, and, being allowed the value of them,
redeem the balance of the estate only.
Tliat
would not be equitable. The personal became a part of the real as originally designed
to be. It was affixed and solidly bolted thereto.
The mortgage was evidently only to
serve a temporary purpose.
It was not just
to either party that there should be two mortIt is urged that the
gages instead of one.
defendants foreclosed the personal mortgage.
It could not be done. The personal mortgage was extinguished when attempted to be
done.
That was but a ruse to get the possession which the defendants were entitled
to.
No severance was ever made or attempted to be made.
It is intimated that the mill has burned
down, pendente lite, under an insurance obtained by the defendants, and a question
may arise, before the master, whether the
complainant should have a credit of the net
If the insurance was obtained on
proceeds.
the mortgagees' own account only, they
should not be allowed.
Cushing v. Thompson, 34 Maine, 496; Pierce v. Faunae, 53
Maine, 351. The head note in Larrabee v.
Lumbert, 32 Maine, 97, is erroneous in that
It was allowed in that case by conrespect.
sent. Insurance Co, \. Woodbury, 45iS.-dine,
cles
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But where a mortgagee insures the property by the authority of the mortgager, and
charges him with the expense, then any insurance recovered shouki be accounted for.
And if a mortgager covenants to insure, and
fails to do so, the mortgagee can himself insure at the mortgager's expense.
One of the defendants testifies that "Stinch-

fleld agreed to pay all taxes and insurance."'
"We have had the house^
says,
stable and mill insured, and have paid
the insurance, $108."
We think this is evidence of an insurance obtained by the mortgagees at the expense of the mortgager on
account of his failure to keep his verbal covenant to insure, and renders it proper that
the net proceeds of any insurance obtained
should be allowed in the settlement between
them.
But this cannot be, if the insurance wascollected under a policy in which it is agreed
between the insured and insurer that the
company in case of loss should be subrogated
to the right of the mortgagee.
For in such
case the insurance is not in fact on the mortgager's account, nor is it such an insurance
as could be made available to him.
Jones,
Mort. (2d ed.) § 420, and cases in note.
The complainant may redeem the whole
property upon payment of whatever may be
due upon the whole debt. Inasmuch as the
complainant sets up a claim exceeding the
equitable right, neither party to recover costs
up to the entry of this order; and whether
future costs shall be recovered by either side,
to be reserved for decision when the proceedings are to be finally terminated.
Another
reason why complainant should not recover
costs is, that when his bill was commenced
the mortgage debt was not due.
The mortgage could not be redeemed until 1880. The
bill was commenced long before that time.
But as the mortgage is now due, and n»
point is taken that the proceeding was premature, it will probably be for the interest
of all the parties that their matters may be
adjusted under this bill. For which purpose
a master must be appointed, unless the parties can best determine the accounts between
themselves.
Decree accordingly,

He also

APPLETON, C. J., WALTON, DANFORTH, VIUGIN, and LIBBEY, JJ., concurred.
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Plaintiffs brought this action, in the district
couit for Hennepin county, against the West■ern Manufacturers'
Mutual Insurance Com-

pany, to recover the amount due on a policy
of insurance for $2,000, issued to one Robert
Cochran, on a mill and machinery in this
state. The mill was destroyed by fire, and
the loss under this policv was adjusted at
$1,317.70 on July 19, 1880.
On the same
day Cochran assigned all his rights under the
policy to plaintiffs. Ruth C. Richardson,
who had a mortgage upon the mill property,
claiming to be entitled to this sum, was substituted as defendant in place of the insurance company.
The action was submitted to the court,
Toung, J., presiding, upon the complaint and
answer, the allegations of which were admitted to be true, and the material portions
of which are stated in the opinion.
The
court found for the plaintiffs, and ordered
judgment accordingly.
Defendant appeals
from an order refusing anew trial.

BERRY, J. On December 16, 1879, Cochran, being owner of a piece of land in this
state, insured a mill, machinery and fixtures
therein against damage by fire, in the Western Manufacturers' Mutual Insurance Company, for $2,000. December 18, 1879, he
borrowed of defendant $5,200, for which he
gave his promissory note on five years, secured by a mortgage of the land mentioned,
which was duly recorded December 22d. By
the terms of the mortgage Cochran covenanted with Richardson that at all times during its continuance he would keep the buildings on the premises "unceasingly insured"
for at least $5,200, payable in case of loss to
Richardson, to the amount then secured by
December 28, 1879, Cochthe mortgage.
ran insured the mill, machinery, and fixtures
for $1,500 in one company, and for $2,000
in another, and, by indorsement upon each
■of the two policies issued to him, the loss
was made payable to Richardson, as her interest might appear. On July 9, 1880, while
the three insurances were in force, the insured property was totally destroyed by fireBefore this Richardson had no knowledge of
The loss was adjusted
the first insurance.
by Cochran and the three insurance companies at $4,298.03, as the true value of the
The result was that the
property destroyed.
losses payable to Richardson were scaled from
f3,500 (the face of the last two policies) to
$2,442.20, and this sum was paid to her and
applied on the note. The loss under the first
insurance was scaled and adjusted at $1,317.70, and that sum agreed to be paid Cochran
This was done July 19, 1880,
accordingly.
and on the same day the certificate which
had been issued to Cochran by the Western
Manufacturers' Mutual Insurance Comoanv,
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in lieu of a policy, was for a valuable cnnsideration duly assigned to the plaintiffs.
They brought this action against the insurance company to recover the amount of the
loss as adjusted at $1,317.70. ISlotliing having been paid upon Richardson's note and
mortgage other than the sum of $2,442.20
before mentioned, and the whole debt having been declared due under a provision in
tlie mortgage, there remains due and unpaid thereon something over $3,000.
Richardson laying claim to the money ($1,317.70)
realized from the first insurance, the company paid it into court, and Richardson was
substituted as defendant in the company's
place. The question is, who is entitled to
this money— plaintiffs or Richardson?
It is well settled that, in the absence of
an agreement by a mortgagor to insure for
the benefit of his mortgagee, the latter has no
right to any advantage whatever from an
insurance upon the mortgaged property effected by the former for his own benefit. 1
Jones, Mortg. § 401; Nichols v. Baxter, 5 R.
1.491; Plimpton v. Ins. Co., 43 Vt. 497;
May, Ins. §§ 449, 456; Carter v. Mookett, etc.,
Ins. Co., 8 Paige, 437.
It is equally well settled that an agreempnt
by the mortgagor to insure for the benefit of
his mortgagee gives the latter an equit;»ble
lien upon the proceeds of a policy taken out
by the former and embraced in the agreement.
And when the agreement is that the
mortgagor shall procure insurance upon the
mortgaged property, payable in case of loss
to the mortgagee, and the mortgagor, or some
one for him, procures insurance in themuitgagor's or a third person's name, without
making it payable to the mortgagee, though
this be done without the mortgagee's knowledge, or without any intent to perform the
agreement, equity will treat the insurance
as effected under the agreement, (unless this
has been fulfilled in some other way,) and
will give the mortgagee his equitable lien acThis is upon the principle by
cordingly.
which equity treats that as done which ought
to have been done. That is to say, inasmuch
as the insurance effected ought to have been
made payable to the mortgagee, equity will
give the mortgagee the same benefit from it
In support of these genas if it had been.
eral propositions we refer to Thomas v.
372; Carter v. RockVonkapff, 6 Gill &
ett, etc., Ins. Co., and Nichols v. Baxter, supra; Wheeler v. Ins. Co., 101 U. S. 439;
Cromwell v, Brooklyn Fire Ins. Co., 44 N
Y. 42; Miller v. Aldriah, 31 Mich. 408; 1
Story, Eq. Jur. § 64(/; 2 Am. Lead. Cas. (5th
Ed.) 832-4; In re Sands Ale Brewing Co., 3
Biss. 175, Fed. Cas. xNo. 12,ii07.
Ir the cases cited (with the exception of
Nichols V. Baxter) the insurance was effectIn Nichols
ed after the agreement to insure.
V. Baster it would seem that the court
thought this made no difference, though the
opinion alludes (somewhat as a makeweight,
as it occurs to us) to the fact, which appeared
by inference only, that the insurance in that
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As he
agreement ing it made payable to Bichardson.
parties to did not do the former, he should have done
is in
can see no the latter, and therefore Richardson
not be ap- equity entitled to stand in the same position
to have
plicable to insurance already subsisting when as if he had done what he ouglit
the agreement to insure is made, as to that done.
Stearns v. Quinoy Ins. Co., 124 Mass. 61,
subsequently obtained, unless this result ia
aflirmatively excluded by the facts of the relied upon by the plaintiffs, is not a case
Such subsisting Insurance can be presenting the precise question whether an
case.
before an agreement to
mad'? payable to the mortgagee, or assigned insurance effected
to bim, so as to satisfy the agreement. insure is to be regarded as embraced in such
Where the agreement is, as in the case at agreement, so as to give a mortgagee an
But. the
bar, "to keep" the premises insured, it is en- equitable lien on the proceeds.
tirely consistent with its letter as well as its principle there enunciated, and which apspirit to hold that it embraces prior as well pears to be supported by other decisions of
And where, as in that state, is that the mortgagee cannot have
as subsequent insurance.
the present instance, the value of the insured the lien unless the insurance was obtained
property is such that subsequent insurance, by the mortgagor as his agent, or with intent
If this
sufficient to satisfy the agreement, cannot be to perform an agreement to insure.
obtained so long as the prior insurance was to be regarded as the correct rule, it
stands, this is an (equitable circumstance en- would seem to be decisive in the plainBut it is against the weight
titled to great weight upon the question tiffs' favor.
whether the prior insurance ought to be held and current of authority, and, as it seems to
to be covered by the agreement. This equi- i us, inequitable, and therefore we do not fol'
table circumstance is much enhanced when low it,
the effect of the prior insurance is, as in I Another question was discussed upon the
this case, to scale and reduce the subsequent argument, viz., whether tiie covenant to ininsurance procured and made payable to the sure ran with the land, so that the record of
the mortgage was constructive notice to the
mortgagee under the agreement.
In such a state of facts, to permit the plaintiff and to all others of Riciiardson's
We do not deem
mortgagor to withhold the prior insurance (the mortgagee's) equities.
from the mortgagee is to permit him to profit it at all necessary to consider this question.
by liis own wrong, at the expense of him The mortgagor's assignment of his claim
whom he has wronged, and a violation of under the certificate after the loss was an asone of the first principles of law as well as signment of a debt, — a mere chose in action,
of equity. The question is not what the — wliich the plaintiffs took subject to all demortgagor's intention was with reference to fenses and equities against him. Archer v.
the prior insurance, but whether it was equi- Merchants' <&M. Ins. Co., 43 Mo. 434; Wiltable that, in carrying out any intention, he son V. Hill, 3 Met. 66; Brichta v. N. T. Lashould be permitted to withhold the benefits fayette Ins. Co., 2 Hall, (K. Y.) 372; Melfrom the mortgagee, especially in view of len V. Hamilton Fire Ins. Co., 17 N. Y. 609;
the maxim that equity regards that as done Greene v. Warnick, 64 N. Y. 220; May, Ins.
which ought to have been done.
From all this it follows that, in our
Cromwell § 386.
V. Brooklyn Fire Ins. Co., Wheeler v. /n«. opinion, the defendant is entitled to the proCo., Miller v. Aldriah, and In re Sands Ale ceeds of the first insurance paid into the
court, instead of the plaintiffs, as found by
Brewing Co., supra.
Applying these considerations to this case, the court below.
we are of opinion that Richardson is clearly
There being no dispute as to the correctentitled to an equitable lien upon the pro- ness of the findings of fact, the case is receeds of the first insurance, to be applied up- manded, with directions to the district court
on her note and mortgage.
Cochran ought to render judgment for the defendant accordto have kept his covenant.
He could have ingly.
Though there is no formal reversal
done this by procuring a third new policy, oi of the order denying a new trial, the defendby assigning the first insurance, or hav- ant is entitled to costs, as of course.
case, though effected hefore tlie
to insure, wa? understood by the
We, however,
be embiiiced in it.
reason why the same tule should
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Mr. Pitnej' (with nliom was 0. Parker), for
aiipellants.
Mr. Vanatta, for respondent.
L>BPUE, J. The bill of complaint filed in
tills cause, after setting out the proceedings
iu the suit in chancery between Haughwout
and Boisaubln, charges that the deed of conveyance from Boisaubln to Murphj', though
bearing date on the 7th of August, lS(;.j, was
not actuary delivered until the 5th day of
October of that year, and after the filing of
the bill of complaint by Haughwout against
Boisaubln, and after the filing of notice of
the pendency of that suit in the clerk's office
of the county of Morris.
It further charges
that the said Murphy had actual knowledge
of the contract of purchase made by Haughwout with Boisaubln, and of the Intention of
Haughwout
to commence suit for specific
performance, long before the delivery of his
deed and the payment of any part of the consideration money therefor; and that the defendant accepted the said conveyance, and
paid the purchase money therefor, with actual knowledge of the existence of the complainants' contract, and of the pendency of
the suit for the specific performance thereof.
The prayer of the bill is that the title of the
complainants to the said three lots may be
ratified and established, and declared to be
good and valid as against the claim of title
made to the same by said Murphy, and be declared paramount thereto; and that the claim
of title to the said lots by the said Murphy,
under his deed of conveyance from Boisaubln, be declared invalid and of no effect
against the title of the complainants, and
that the defendant may be directed to release
and convey to the complainants; and that
the complainants may have such other and
further relief, &c.
A suit in chancery, duly prosecuted in good
faith, and followed by a decree, is constructive notice to eveiy person who acquires from
a defendant, pendente lite, an interest in the
subject matter of the litigation, of the legal
and equitable rights of the complainant as
charged in the bill and established by the decree.

This effect of a successful litigation in subordinating the title of a purchaser pending a
litigation, to the rights of the complainant
as established in the suit, is not derived fi-om
legislation.
It is a doctrine of courts of equity, of ancient origin, and rests not upon
the principles of the court with regard to
notice, but on the ground that it is necessary
to the administration of justice that the decision of the court in a suit should be binding not only on the litigant parties, but also
upon those who acquire title from them during the pendency of the suit. Bellamy v.
Sabine, 1 De Gex & J. 566; Metcalfe v. Pul-
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vertoft, 2 Ves. & B. 205; Walden v. Bodleys'
Heirs, 9 How. 49; Murray v. Lylburn, 2
Johns. Ch. 441.
Such a purchaser need not
be made a paity, and will be bound by the
decree which shall be made.
1 Story, Eq.
Jur. § 406; Story, Eq. PI. §§ 106, 351; Bishop
of 'Winchester v. Paine, 11 Ves. 196.
Before any statutory provision was made
requiring notice of the pendency of the suit
to be filed in order to charge a subsequent
purchaser from the defendant with notice
of the litigation, it became the established
practice that subpoena served and bill filed
were necessary before the suit was considered as commenced,
so as to make its pendency constructive notice to persons deriving
title from the parties, and to give the decree
a conclusive effect against such persons.
1
Vern. 318; 2 Madd. Ch. Prac. 325; 2 Sugd.
Vend. 280; Hill, Tnistees, *511; Hayden v.
Bucklin, 9 Paige, 512; Dunn v. Games, 1 McLean, 321, Fed. Cas. No. 4,176; Id., 14 Pet.
322, 333.
An assignee who takes an assignment from the defendant after bill filed, but
before subpoena served, is a necessary party.
Powell V. Wright, 7 Beav. 444. By the fiftyseventh section of the chancery practice act,
(the provisions of which are similar to the
New York act of 1834, and to the English
statute of 2 Vict. c. 11, § 7,) another requisite
is superadded in order that the proceedings
in the suit shall aifect a bona fide purchaser
or mortgagee; a written notice of the pendency of the suit must be filed in the clerk's
office of the county in which the lands to be
affected lie. Nix. Dig. p. 102. i This section
is expressed in negative terms, and has not
changed the former practice except in prescribing that notice of the lis pendens shall
be filed before a bona fide purchaser or mortgagee shall be chargeable with notice of the
pendency of the suit, notwithstanding the
bill has been filed and the subpoena served.
But the defendant was not a purchaser
pendente lite. He acquired title by a deed
which bears date on the 7th day of August,
1865, and was acknowledged on the next day.
The defendant testifies that it was delivered
Boisaubin's testimoon the 7th of August.
ny is that it was delivered on the 7th or 8th.
Prom the date of the acknowledgment of
the mortgage, it is probable that it was not
The proof,
finally delivered before the 19th.
however, is full and clear that it was executed and delivered to Murphy before the
bill was filed in the case of Houghwout v.
Boisaubln. 2 The commencement of a suit
in chancery is constructive notice of the pendency of such suit only as against persons
who have acquired some title to or interest
in the property involved in the litigation, under the defendant, after the suit is comStuyvesant v. Hall, 2 Barb. Ch.
menced.
Hopkins v. McLaren, 4 Cow. 667:
151;
Parks V. Jackson, 11 AVeud. 442. A person
1

Revision, p. 114,
N. J. E(i. 3t-j.
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wliose interest existed at the comnienceiiient
is a necessity party, and will not
be bound by the proceediugs unless he be
made a party to the suit. Ensworth v. Lambert, 4 Johns. Ch. 605.
The complainants' right to relief on the
ground that the defendant was a purchaser
from Boisaubin pendente lite having failed,
It must be considered whether, in the other
aspect of the case, he will be entitled to relief. In this aspect the bill is to be taken to
have been tiled for the execution of the trust
arising from the prior contract between
Haughwout and Boisaubin for the purchase
of the lands, by the conveyance to the complainant, by Murphy, of the legal title which
In this aspect of
he acquired by his deed.
the case, the bill is a bill for specific perform-

of the suit

ance.

In equity, upon an agreement for the sale
of lands, the contract is regarded, for most
The
puiposes, as if specifically executed.
purchaser becomes the equitable owner of
Che lands, and the vendor of the purchase
money.
After the contract, the vendor is
the trustee of the legal estate for the vendee.
Crawford v. Bertholf, 1 N. J. Eq. 460; HoagJand V. Latourette, 2 N. J. Eq. 254; Huffman
V. Hummer, 17 N. T. Eq. 264; King v. Kuckman, 21 N. J. Eq. 599.
Before the contract
Is executed by conveyance, the lands are devisable by the vendee, and descendible to his
hell's as real estate; and the personal representatives of the vendor are entitled to the
purchase money.
1 Story, Eq. Jur. § 789;
2 Story, Eq. Jur. § 1213.
If the vendor
should again sell the estate of which, by rear
son of the first contract, he is only seized in
trust, he will be considered as selling it for
the benefit of the person for whom, by the
first contract, he became trustee, and therefore liable to account. 2 Spenee, Eq. Jur.
310.
Or the second purchaser, if he have
notice at the time of the purchase of the previous contract, will be compelled to convey
the property to the first purchaser. Hoagland V. Latourette, 2 N. J. Eq. 254; Downing V. Uisley, 15 N. J. Eq. 94.
A purchaser
from a trustee,
with notice of the trust,
stands in the place of his vendor, and is as
much a trustee as he was. 1 Eq. Gas. Abr.
oS4;
Story v. Lord Windsor, 2 Atk. 631.
The cestui que trust may follow the trust
property in the hands of the purchaser, or
may resort to the purchase money as a substituted fund. Murray v. Ballou, 1 Johns.
<>h. 566, 581.
It is upon the principle of the
transmission by the contract of an actual
equitable estate, and the impressing of a
trust upon the legal estate for the benefit of
the vendee, that the doctrine of the specific
performance of contracts for the sale and
-conveyance of lands mainly depends.
The defendant insists that he holds the
lands discharged of any trust In favor of
Haughwout or the complainants, by reason
of his being a bona fide purchaser for a valuable consideration, without notice.

The proof is, that at the time of the delivery of the deed, $400 of the consideration
money was paid, and the balance secured by
mortgage. Conceding that the $400 was actually paid before Murphy had notice of
Haughwout's claim, the defence of a bona
fide purchase is not supported. Before the
mortgage became due. Murphy had actual
notice of the existence and nature of Haughwout's claim.
The defence of a bona fide purchase may
be made by plea, in bar of discovery and relief, or by answer, in bar of relief only. If
made by plea, the payment of the whole of
the consideration money must be averred.
An averment that part was paid and the
balance secured by mortgage, will not be
sufficient. Wood v. Mann, 1 Sumn. 506, Fed.
Cas. No. 17,951.
Proof of the payment of the
whole purchase money is essential to the defence, whether it be made by plea or answer.
Jewett V. Palmer, 7 Johns. Ch. 65; Molony v.
Kernan, 2 Dru. & War. 31; Losey v. Simpson, 11 N. J. Eq. 246.
Notice before actual
payment of all the purchase money, although
it be secured and the conveyance executed,
or before the execution of the conveyance,
notwithstanding the money is paid, is equivalent to notice before the contract. 2 Sugd.
Vend. 533 (1037); Hill, Trustees, 165.
If the
defendant has paid part only, he will be protected pro tanto only.
1 Story, Eq. Jur. §
64c; Story, Eq. PI. § 604a.
What the measure of relief shall be in
cases where the deed has been executed and
delivered and part of the purchase money
paid before notice of the previous contract to
sell to another, was elaborately discussed by
the counsel of the appellants.
The chancellor held, upon the authority of Plagg v.
Mann, 2 Sumn. 487, Fed. Cas.- No. 4,847, that
a contract of purchase, executed by delivery
of the deed and payment of part of the purchase money without notice of the previous
contract, gave the purchaser a right to hold
the land, and that the equity of the person
with whom the previous contract was made,
was merely to have the unpaid purchase
money.

The law of the English courts
til the defence of a bona fide

is, that unpurchase is
perfected by the delivery of the deed of conveyance, and the payment of the entire consideration money, such purchaser is without
any protection as against the estate of the
equitable owner under a prior contract, even
though he contracted to purchase, and accepted his deed and paid part of the purchase money in good faith; his only remedy
being against his vendor to recover back
what he has paid on a consideration which
has failed. In some of the American courts
this doctrine has been qualified to the extent of enforcing specific performance of the
prior contract, on condition that the purchaser shall be indemnified for the purchase
money paid, and also for permanent improvements put upon the property before notice,

or EQUITY.

the principle that lie who asks equity
must do equity. The cases are collected in
2 lioad. Gas. Eq. 1; notes to Basset v. Nosworthy.
The doctrine of the English courts is necessary to give effect to the principle that In
equity, immediately on the contract to purchase, an equitable estate arises in the vendee, the legal estate remaining in the vendor
for his benefit. Qualified by the obligation
to make compensation to any subsequent
bona fide purchaser, who has paid part only
of the consideration money, for all disbursements made before notice, the rule is every
way consonant with correct principles. Such
indemnity is protection pro tanto.
But whatever the nature of the relief may
be in cases where the naked question of the
acceptance of a deed and payment of part of
the consideration before notice is presented,
the relief indicated by the chancellor is the
only relief the complainants are entitled to
under the circumstances of this case. The
rule of law which deprives a subsequent purchaser who has contracted for and accepted
a conveyance, and paid part of the purchase
money in good faith, of the fruits of his puris exceedingly
Indemnity,
without
chase
harsh, and often oppressive in its applicatioiL Mitigated by the obligation to make
indemnity for payments and expenditures
before actual notice, its operation is neverA party who
theless frequently inequitable.
asks the enforcement of a rule of this nature
against another who is innocent of actual
fraud, must seek his remedy promptly. He
may lose his right to specific relief against
the lands by laches, and be remitted to the
unpaid purchase money as the only relief
which will be equitable. In cases where the
prayer is for the specific performance of a
contract between the immediate parties to
the suit, delay in filing the bill is often of itself a bar to relief. Merritt v. Brown, 21 N.
J. Eq. 401.
The agreement between Haughwout and
Boisaubin was made on the 24th of Septemher, 1863. In Febniary, 1864, Haughwout
gave Boisaubin notice of his election to take
the property under the agreement. After
this notice was given, Boisaubin laid the
property out in lots and publicly offered them
for sale. Murphy's deed for the three lots
of which he became the purchaser, was expcuted and delivered in August, 186.5. The
v. Boisaubin,
1)111 in the suit of Haughwout
was filed the last day in the same month,
'the solicitor who appeared for Haughwout
in that suit, had notice of the existence of
Murphy's deed within a few days after his
iiill was filed. Boisaubin, in his answer,
on
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which was filed on the 3d of November, 1865,
specifically sets out the fact of the conveyance to Murphy and the circumstances connected therewith.
Murphy was himself examined as a witness on the 5th of April,
1866, and testified in relation to the conveyance to him. Haughwout must be charged
with notice as early as April, 1866, that
Murphy intended to assert his right to the
land. The bill in this case was not filed until the 4th of April, 1868. After this long
delay it would be inequitable to enforce
specific performance against the defendant.
The fact that there were delays in the ijrosecution of that suit to final decree, which
were unavoidable, ought not to prejudice
Murphy. He should have been made a party
to that suit.
Besides that, the bond and mortgage which
were given by Murphy to Boisaubin for the
unpaid purchase money, were assigned by
Boisaubin to one Geoffrey, on the 16th of
April, 1866, and by Geoffrey further assigned to William Davidson, on the 2d of July of
the same year, and notice of such assignment given to Murphy by the solicitor of
Davidson. The money due on the mortgage
was paid at its maturity by Murphy to Davidson's solicitor.
That Davidson, in the
transaction, was acting for Haughwout, and
that the money wherewith this assignment
was procured was paid by Haughwout, and
that the proceeds when collected were realized by him, are indisputable.
That the assignment was made by Geoffrey to Davidson, as collateral security, will
not affect the case. When Murphy received
notice of the prior equitable title of Haughwout, he was entitled to have the seclirity
he had given for the unpaid purchase money surrendered. Tourville v. Naish, 3 P.
Wms. 307. The subsequent assignments
were taken and the money received, with
full notice of all the circumstances. The
Haughmoney
received on the mortgage,
wout still retains. It is no answer to say
that in decreeing specific performance Murphy may have the money refunded to him.
Haughwout might have insisted upon having the land itself, or at his option, pursued
the proceeds of the sale. He cannot have
By accepting a security given for the
both.
purchase money, he is deemed to have affirmed the sale so far as respects the purMurray v. Lylburn, 2 Johns. Ch.
chaser.
441; 2 Story, Eq. Jur. § 1262; Scott v. GamEq. 218.
ble, 9 N.
The complainants are not entitled to relief.
The decree of the chancellor is affirmed,
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costs.

The whole court concurred.
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Error from superior court, Muscogee county; Smith, Judge.
Suit by Hattie E. Tillman and William L.
Tillman, plaintiffs and defendants in error,
against John W. Clements, defendant and
plaintiff in error, for an account and settlement of a legacy due said Hattie B. Tillman undei' the will of one Jacob A. Clements, John W. Clements being an executor
of the same.
The following is the official report:
Hattie E. Tillman, a legatee under the will
of Jacob A. Clements, deceased, with her
husband and trustee, William L. Tillman,
filed their bill for account and settlement
against John W. Clements, executor, and Sarah B. Clements, executrix, of said will.
The bill contained charges of mismanagement of the estate, violations of the provisions of said bill, and non-payment by the
executors of the interest of complainant as
legatee.
The defendants answered the bill;
but as their answers are not material or necessary to an understanding of the errors complained of, they are not set forth. The jury
returned the following verdict:
"We, the
jury, find that Sarah B. Clements has no
property or effects of the estate of Jacob A.
Clements,
deceased, in her hands, as executrix or otherwise. We, the jury, further find
that John W. Clements, as executor of the
will of Jacob A. Clements, deceased, has now
in his hands the sum of eight hundred and ten
dollars principal and five hundred dollars Interest, belonging to Hattie E. Tillman, as legatee under the will of .Jacob A. Clements."
Upon this verdict the following decree was
by the court: "Whereupon, the
rendered
premises considered, it is ordered, adjudged,
and decreed by the court that the complainant
do recover the same sum of eight hundred and
ten dollars principal and the further sum of
five hundred dollars interest to this date,
and the further sum of
dollars, costs
of suit in this behalf laid out and expended,
for which said several sums let execution issue, to be levied in the first place of the
goods and chattels, lands and tenements, of
said Jacob A. (Elements, deceased, in the
hands of John W. Clements, executor of the
will of said Jacob A. Clements, if to be
found; and if not to be found, then to be
levied of the personal goods and chattels,
lands and tenements, of said John W. Clements.
It is further ordered and decreed by
said court that the said John W. Clements
do satisfy and pay the aforesaid amounts,
principal, interest, and costs, to the said
complainant, on or before the first day of
January next; and, in default thereof, that
he be held and deemed to be in contempt of
the order and decree of this court." Plaintiff
in error excepts to the portion of the decree

embodied by the last sentence, and says the
court erred in rendering a decree to be enforced by attachment for contempt— "First,
because the verdict was a money verdict,
and the same could only be enforced by execution; second, because the verdict of the
jury was a money verdict, and could not be
enforced by an attachment for contempt,
and could only be enforced by execution;
third, because the verdict of the jury was a
money verdict, and was a debt, and to enforce the decree by an attachment for contempt would be to imprison the defendant
for debt, which is prohibited by the constitution of the state; fourth, because the decree
sought and moved for provides both for the
enforcement of it by execution, and an attachment for contempt; and the complainant should be required to elect whether she
would proceed to enforce it by execution or
attachment for contempt if the court determined that it could be enforced by attachment for contempt."
C. J. Thornton, for plaintiff in error.
F. Garrard, for defendants in error.

L.

KIBBEE, J.i Originally, in the absence
of statutes providing otherwise, decrees of
courts of equity, of whatever kind or nature,
operated strictly and exclusively in personam. The only remedy for their enforcement was by what Is termed "process of
contempt," under which the party failing
to obey them was arrested and imprisoned
until he yielded obedience, or purged the
contempt by showing that disobedience was
not wilful, but the result of inability not
produced by his own fault or contumacy.
The writ of assistance to deliver possession,
and even the sequestration to compel the
performance of a decree, are comparatively
of recent origin.
Our statutes expressly provide that "all orders and decrees of the court
may be enforced by attachment against the
person; decrees for money may be enforced
by execution against the property."
Code,
"A decree in favor of any party, for
§ 3099.
a specific sum of money, or for regular installments of money, shall be enforced by
execution against property as at law." Code,
"Every decree or order of a court of
§ 4215.
equity may be enforced by attachment against
the person for contempt;
and if a decree be
partly for money and partly for the performance of a duty, the former may be enforced by execution, and the latter by attachment or other process." Code, § 4216. The
clear legislative Intent is manifest to enlarge and render more eflScacious equitable
remedies, while presenting the remedies the
courts had previously employed in the absence of statutes providing others.
Under
our statutes, when a party is decreed to perform a duty, or to do any act other than the
1
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preside in his stead.
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mere payment of money, which the court
has jurisdiction to adjudge he shall do, if he
disobeys, the authority of the court Is defied;
he is guilty of contempt, and the arrest and
imprisonment of his person is not imprisonment for debt in any appropriate sense of
the term. But if a court of equity should
render a simple decree for money on a
simple money verdict,— a decree which it
may now enforce by the ordinary commonlaw process against property,— the failure to
pay the decree would not be contempt, nor
could compulsory process against the person of the party in default be resorted to to
enforce payment In Coughlin v. Ehlert, 39
Mo. 285, the court uses the following language: "We do not mean to say that a
party may not be put in contempt for disobeying a decree for the performance of acts
which are within his power, and which the
court may properly order to be done.
If it
were shown, for instance, that the party
had in his possession a certain specific sum
of money or other thing which he refused
to deliver up, under the order of the court,
for any purpose, It may very well be that
his disobedience would be a contempt for
which he might lawfully be imprisoned."
In Carlton v. Carlton, 44 Ga. 220, Judge McCay, delivering the opinion, says: "We do
not intend to say that simply because a debt
is adjudged by a decree in chancery, instead of by a judgment at law, it may thereThe imfore be enforced by imprisonment.
prisonment must be clearly for the contempt
of the process of the court, and be of one
who is able and unwilling to obey the order
of the court. * * * It ought never to be
resorted to except as a penal process, founded on the unwillingness of the party to obey.

5]

The moment it appears that there is Inability, it would clearly be the duty of the judge
to discharge the party," etc. The court further held that, "ordinarily, it would be improper to include in the order the alternative
order for imprisonment on failure, since it is
not to be presumed that a contempt will ensue." The constitutional provision, "there
shall be no imprisonment for debt," was not
intended to interfere with the traditional
power of chancery courts to punish for contempt all refusals to obey their lawful decrees and orders. This proposition may be
conceded to be sound without affecting the
case at bar in any respect.
"The power in
question was never exercised by chancery
courts except in those cases where a trust in
the property or fund arose between the parties litigant, or some specific interest in it
was claimed, or the chattel had some peculiar value and importance that a recovery
of damages at law for its detention or conversion was inadequate. Such interference
was in the nature of a bill quia timet, and
was asserted only on a proper showing that
the fund or property was in danger of loss
or destruction."
1 Story, Eq. Jur. §§ 708710.
"No jurisdiction to compel the payment of an ordinary money demand unconnected with such peculiar equities ever existed in chancery courts, nor had they the
power to compel such payment by punishing
the refusal to pay under the guise of contempt."
In the case at bar the decree was right in
awarding an execution against the executor
as set forth in said decree, but the facts did
not authorize an alternative order imprisoning the defendant on failure to pay. Judgment reversed.

