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OF TAXATION.
CHAPTBE I.

TAXES, THEIR NATURE AND KINDS.

Befinition.

Taxes are defined as being the enforced proportional contribution of persons and property, levied by the authority of the state for the support of the government, and for all
public

needs.^

They are the property of the citizen, demanded and received by
the government to be disposed of to enable it to carry into effect
its mandates, and to discharge its manifold functions.^
The jus" The public revenues are a portion
■which each subject gives of his property in order to secure and enjoy the remainder." Montesq. iSpirit of the Laws, b. 13, ch. 1. " What are taxes but the
revenue collected from the people for objects in ■which they are interested;
the contributions of the people for things useful and conducive to their welfare." Agneio, J., in Hilbish v. Catherman, 64 Penn. St., 154, 159. Blackwell,
in his Treatise on Tax Titles, p. 1, defines taxes as " burdens or charges imposed by the legislative
power of a state upon persons or property, to raise
Substantially the same definition is given by
money for public purposes."
Field, Ch. J., in Perry «. Washburn, 30 Cal., 318, 350. And see Hanson «. Vernon, 27 Iowa, 28, 47, per Dillon, J. ; Matter of Mayor, etc., of New York, 11
Johns., 77, 80; Mitchell v. Williams, 27 Ind., 62; Loan Association v. Topeka,
20 Wall., 655, 664, per Miller, J. ; Philadelphia Association,
etc., v. Wood, 39
' Opinions

of Judges,

58 Me., 591.

Penn. St., 73, 83, per Lowrie, Ch.

J.; Exchange Bank of

J. ;

Glasgow v. Rowse, 43 Mo., 479, 489, per

v. Hines, 3 Ohio State, 1, 10, per
Driver, 1 Kan., 455, 463, per Kingman, J. In People
/!). McCreery, 34 Cal., 433, 456, it is said a tax is " a charge levied by the sovereign power upon its subjects.
It is not a charge upon its own property,
nor upon property over which it has no dominion."
Per Bhodes, J.
Wagner,

Bartley, Ch.

J. ; Judd

Columbus

v.

' Opinions of
Judges, 58 Me., 591 ; Davison ». Ramsay County, 18 Minn.,
" Tax
483.
legislation means the making of laws that are to furnish the
measure of every man's duty in support of the public burdens, and the means
of enforcing it." Philadelphia Association, etc. v., Wood, 39 Penn. St., 73, 83,
per Lowrie, Ch.
1

J.
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tification of the demand is to be found in the reciprocal duties of
protection and support between the state and its citizens, and the
exclusive sovereignty and jurisdiction of the state over the per-

The citizen and the prop-

sons and property within its territory.

erty owner owes to the government the dutj' to pay taxes, that
the government may be enabled to perform its functions, and he
is supposed to receive his proper and full compensation in the
protection which the government affords to his life, liberty and
property, and in the increase to the value of his possessions by
the use to which the money contributed is applied.*
Taxes dififer from subsidies, in being regular and orderly,^ and
they differ from the forced contributions, loans and benevolences
of arbitrary and tyrannical periods," in that they are levied by authority of law, and by some rule of proportion which is intended
to insure uniformity of contribution, and a just apportionment of
the burdens of government.
In an exercise of the power to tax,

is

great and imperative,

it

While therefore the power

is

equalit}'.^

a

is,

the purpose always
that
common burden shall be sustained
by common contributions, regulated by some fixed general rule,
and apportioned by the law according to some iiniform ratio of

is

it

it

not arbitrary;
rests upon fixed principles of justice, which have
for their object the protection of the tax payer against exceptional
and invidious exactions,^ and
to have effect through estab-

J.
;

4

'

N. T., 419, 422, per Ruggles,
People V. Brooklyn,
ware Division Canal Company, 49 Penn. St., 524, per Agnew,

McEeen

J.

v.

Dela-

;

from " strangers " rather than from the " children."

Matthew

17

:

9.

is

'

Jacob's Law Die, "Tax;" Bouvier's Law Die, "Tax;" Ty.son u. School
Tribute
often used aa synonymous with tax, but
Directors, 51 Penn. St.,
the more ordinary meaning is, an exaction demanded by a conqueror, or by
some external authority whose power is too great to be resisted an exaction
26.

Law-

in Woodbridge

b.

Detroit,

Dana, 28,

31

;

Sutton's Heirs v. Louisville,

Dixcm, Ch.

9

;

of Rock Co.,
Wis., 410, 421 Christiancy, J.,
Mich., 274, 301 Grim v. School District, 57 Penn.

v. Supervisors

;

J., in Knowlton

J., in

5

Hobertson, Ch.

8

'

less and arbitrary exactions are sometimes called tribute when made by the
constituted government; as in the remonstrances of the Spanish Cortes to
their sovereign against such demands. Hallam's Middle Ages, ch. IV.

a

a

«

St., 433.
" Whenever the property of citizen shall
be taken from him by the sovereign will, and appropriated without his consent, to the benefit of the public,
the exaction should not be considered as
tax unless similar contributions
be made by that public itself, or shall be exacted rather by the same public

is

The equity of

it

it,

listed rules, operating impartially.
unless
exaction cannot support

a
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particular

in accordance with

made

itieither can the apparent injustice of particular tax dewhen
demanded under general rules, which the wisfeat
dom of the legislature has prescribed for the general good.^
particular designation
applied by which
and distinguished from other taxes.

a

To some taxes

is

it

is

it,

a

law.^

they are commonly known

a

As thus
is

employed

exportation o)' consumption of goods.
has
broader meaning than custom, which
a

it

importation,

it

but in ordinary use

meaning nearly synonymous with tax,
means an indirect tax, imposed on the
a

Thus, the word duty has

duty

is

The term impost also signifies any tax, tribute or duty, but
seldom applied to any but the indirect taxes.
An excise duty
an inland impost, levied upon articles of manufacture or sale,

is

it

imposed on imports or exports.

to pursue certain trades or to deal in
certain commodities.
The term toll, in its application to the law
of taxation,
It was formerly applied to duties
nearly obsolete.
on imports and exports, but tolls as now understood are confined
almost exclusively to charges for permission to pass over

by

road or ferry owned

a

is

and also upon licenses

bridge,

the party imposing them.*

The taxing power an incident to sorereignty.

will from

such,

is

it

with that of which

is

is

of taxation

The power
coextensive
and
incident of sovereignty,
an incident. All subjects, therefore, over

an

constituent

members

of

tlie same community generally

Robertson, Ch.

J., in Lexington

v.

as

McQuil-

9

own tlie same kind of property."
Dana, 513, 517.
lan's Heirs,

tax that the party required to pay

it

no objection to

a

It

is

'

is

is

it

a

is

tax
may be,
Cush., 567, 573.

it

equitable

3

'

void unless legally assessed. Joydemanded contrary to
As
when
District,
liable for the
agreement with the state, but to pay debts for which the state
Northern Missouri R. R. Co. v. Maguire, 20 Wall., 46.
party taxed.
However

ner v. School

derives no ben-

»

See State ».

are not tolls.

30

N. J.,

447, 448.

a

:

Haight,

a

particular burden e. g., tax for school purposes levied upon
But in truth benefits always flow from the apmanufacturing corporation.
propriation of public moneys to such purposes, which corporations in common with natural persons receive in the additional security to their property
and profits.
See Ainesbury Nail Factory Co. v. Weed, 17 Mass., 53.
efit from the

This

case holds that

railroad fares

i
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which the sovereign power of the state extends are, in its discretion, legitimate subjects of taxation; and this may be carried to
any extent to which the government may choose to carry it.^ In
its very nature it acknowledges no limits, and the only security
against abuse must be found in the responsibility of the legislature
which imposes the tax to the constituency who are to pay it.
The judiciary can afford no redress against oppressive taxation, so
long as the legislature, in imposing it, shall keep within the limits
of legislative authority.^

Even

J., in McCulloch

a va-ongful

government,

if it

main-

ProviWarren
dence Bank v. Billings, 4 Pet., 514, 563; Charles Eiver Bridge
Bridge, 11 Pet, 420 ; Nathan v. Louisiana, 8 How., 73 ; Howell ®. State, 3 Gill,
14; Atkins i\ Hinman, 2 Gilm., 437, 449; Cheaney v. Hooser, 9 B. Mom-., 330,
339; Perkins v. Milford, 59 Me., 315; People v. Brooklyn, 4 N. Y., 419; Tallman v. Butler County, 12 Iowa, 531 ; Davenport v. Bailroad Co., 16 Iowa, 348;
State 1). Boll, 1 Phil.; N. C, 76, 85 ; Pullen v. Commissioners of Wake Count}^,
66 N. C, 361 ; Bridge Proprietors v. State, 21 N. J., 384, 386; S. C. on appeal,
22 H". J., 593 ; People v. Lawrence, 41 N. Y., 137, 141 ; Matter of Van Antwerp,
56 K". Y., 261; People v. Coleman, 4 Cal., 46; Taylor «. Palmer, 31 Cal., 240;
State V. Commercial Bank, 7 Ohio, 125; Hanna D.Allen County, 8 Blackf., 352.
" Power to tax is granted for the benefit of the whole people, and none have
any right to complain if the power is fairly exercised and the proceeds properly applied to discharge the obligations for which tlie taxes were imposed.
Such a power resides in the state government as part of itself, and needs not
to be reserved when property of any description
is granted to individuals or
corporate bodies."
Clifford, J., in North Missouri Bailroad Co. v. Maguire,
* * * that, 'no man's property shall be
20 Wall., 46, 60 :" The declaration
taken or applied to public use without the consent of his representatives, and
■without just compensation being made,' concedes no new right to the state,
but only regulates its exer'cise.
This is a right inseparably connected with
McOlure,
sovereign power witli or without its recognition by the constitution."
J., in Extension of Hancock Street, 18 Penn. St., 26, 30 : see Bank of Pennsylvania v. Commonwealth, 19 Penn. St., 144. " By all the well settled and
acknowledged principles relating to the power of sovereign states, they have
the power to tax all persons or property within their jurisdiction."
Poland,
J., in Catlin v. Hull, 21 Vt., 152, 161 ; Blue Jacket ii. Johnson County, 3 Kans.,
299; Hagari). Supervisors of Yolo, 47 Cal., 222; Coite®. Society for Savings, 33
1 Marsliall,

Cli.

v.

Maryland,

4 "Wheat., 316, 428, 429 ;
v.

Conn., 173.

' " The judicial cannot prescribe to the legislative department of the
government limitations upon the exercise of its aclinowledged powers. The power to
tax may be exercised oppressively upon persons, but the responsibility of the
legislature is not to the courts but to the people by whom its members are
So, If a particular tax bear heavily upon a corporation or class of
elected.
cor, orations, it cannot, for that reason only, be declared contrary to the con-

tains order, receives
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is

a

if

capability of supporting itself by force of arms, may lay taxes,
overthrown before
collected, the whole prothough
levy
ceedings must fall to the ground with the authority that instituted them.^

Classification of taxes.

Taxes are said to be

Direct, under which designation would be included those which

upon the property, person, business, income,
who are to pay them
and

are assessed

of

;

those

etc.,

Indirect, or those which are levied on commodities before they

and are paid by those upon whom they ultimately fall, not as taxes, but as part of the market price of the
Under the second head may be classed the duties
commodity.
reach the consumer,

upon imports, and the excise and stamp duties levied upon manu-

The individual states have always derived their principal revenue from direct taxes, and the federal government from
those which are indirect,^ but the power of each to levy taxes of
factures.^

;

3

;

4

Perry,

v.

;

4

;
9

;

9

it

;

;

5

;

;

8

;

7

roll

8

Wall., 533, 548, per CTmbc, Cli. J. See CarMcLean, 25 Weston e. Charleston,
Pet., 449, 466 Lane County
Wall., 71, 77; Coite ». Society for Savings, 32 Conn., 173; Kirby
9. Oregon,
V. Shaw, 19 Penn. St., 338
Pittsburgh, etc.. Railroad Co. v. Commonwealth, 66
Blaokf., 353 State b. Newark, 26 N.
Penn. St., 73 Hanna v. Allen County,
J., 519 Tallman v. Butler County, 13 Iowa, 531 State v. Stephens, Texas, 137,
139 Gibson v. Mason,
Nev., 283, 306 Young v. Hall, Nev., 313, 234 Williams
" The sovereign right to lay and collect taxes
11.Cammack, 37 Miss., 209, 219.
grows out of the paramount necessities of government; an urgent necessity
remains unsatisfied." Nisbet,
which admits no property in the citizen whilst
J., in Parham «. Justices of Decatur,
Geo., 341, 353.
Veazie Bank e. Fenno,

stitution."

a

'

So held of
government set up in an attempted revolution
O'Byrne v. Savannah, 41 Geo., 331.

which failed.

1

;

;

1.

§

7

3,

4,

1

One chief reason for resorting to indirect taxes

"he government,

8

is

.

'

;

3

a

§

=

Kent's Com., 354 Story on
ch.
See also
Pol. Econ., b.
950-957;
Montesq. Spirit of the Laws, b. 13, ch. 7; Tucker's Pol.
Econ., ch. 14; Rogers' Pol. Econ., ch. 33. The term "direct taxes" is employed in peculiar sense in the federal constitution in the provision requiring
such taxes to be apportioned according to representation, and they are, perHylton v. United Stales, Dall.,
haps, limited to capitation and land taxes.
Wall., 433 Veazie Bank v. Fenno,
Pacific Insui-ance Co. u. Soule,
171
Wall., 533, 544.
Wayland's

Const,

that this method enables

in the language of Turgot, "to pluck the goose without mak-
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both descriptions is only restrained by certain principles of government, and by constitutional provisions which will hereafter be
referred

to.

Maxims of policy.

Writers on political economy lay down

certain principles which should govern the imposition of taxes, but
The
these are guides rather to the legislature than to the courts.

author of the " "Wealth of JSTations," in particular, has enumerated
certain maxims, the substance of which may be stated as follows :
1. That the subjects of every state ought to contribute to the support of the go^'ernment as nearly as possible in porportion to the

which they respectively enjoy under its protection. 2.
The tax which each is to pay ought, as respects the time and manner of payment, and the sum to be paid, to be certain and not
arbitrary. 8. It ought to be levied at the time and in the manner

revenue

in which it is most likely to be convenient to the contributor to
pay it ; and 4. It ought to be so contrived as both to take out
ing it cry out," since tliose who pay do not perceiye, or at least do not reflect,
that a part of what they pay as price is really paid as a tax. Montesqueiu
" There are two states in Europe where the imposts are very heavy
says :
upon liquors; in one the brewer alone pays the duty, in the other it is
levied indiscriminately upon all the consumei's; in the first, nobody feels
the rigor of the impost, in the second, it is looked upon as a grievance. In
the former, the subject is sensible only of the liberty he has of not paying, in the latter, he feels only the necessity that compels him to pay."
Spirit of the Laws, b. 13, ch. 7. The merchants and others who were the
customers of Jewish money lenders in lawless times are supposed to have
delighted in the plunder of the usurers, though they themselves were compelled to make it good in the additional interest demanded of them to compensate for the risks to which the lenders were exposed. Hallani's Middle
Ages, ch.

8,

pt. 3.

Indirect taxation may be as just as any other, provided it is justly laid.
To make it just, it must reach everything of the class on which it is levied.
If it reaches a part only, it must generally be unjust, because, while increasing the price of that portion which is taxed, it enables the producers of or
dealers in that portion which is not taxed, to demand a similar price, and
thus operates as a bounty to one class of the community at the expense of
This Is a perpetual difficulty attending the imposition of
other classes.
duties on imports, when the laws are not strictly enforced ; the smuggler

either undersells the honest dealer, or, if he sells at the same price, adds the
amount of the duties to his own profits, and to that extent has an advantage
In the market.

"

little

as

possible

brings into the public treasury.'

The following are the maxims in Mr. Smith's words

:

'

over and above what

it

and to keep out of the pockets of the people as
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is,

;

I.

The subjects of every state ought to contribute to the support of the
government as nearly as possible in proportion to their respective abilities
in proportion to the revenue which they respectively enjoy under the
that
a

is

a

protection of the state. The expense of government to the individuals of
like the expense of management to the joint tenants of great
great nation
estate, who are all obliged to contribute in proportion to their respective in-

In tlie observation or neglect of this maxim consists
must be
Every tax,
called the equality or inequality of taxation.
three
of
the
sorts of
once
for
which
falls
one
all,
upon
finally
only
observed
is

it

terests in the estate.

what

necessarily unequal, in so
[rent, profit, wages],
In the following examination of differdoes not afiect the other two.
far as
shall seldom take much further notice of this sort of inequality,
ent tares,

I

it

is

mentioned

above

revenue

is

is

a

is

but shall, in most cases, confine my observations to that inequality which
particular tax falling unequally upon that jDarticular sort of
occasioned by
affected by it.
private revenue which
" II. The tax which each individual
bound to pay ought to be certain and

The time of payment, the manner of payment, the quantity to
all
to be clear and plain to the contributor and to every other
paid, ought

not arbitrary.
he

is

is

Where

it

otherwise, every person subject to the tax
pnt more or
less in the power of the tax gatherer, who can either aggravate the tax upon
any obnoxious contributor, or extort, by the terror of such aggravation, some
person.

to himself.
The uncertainty of taxation encourages the
insolence and favors the corruption of an order of men who are naturally unpresent or perquisite

not near so great an evil as

is

it

is

a

is

it

is

is

it

degree
"

a

very small
of uncertainty.
III. Every tax ought to be levied at the time or In the manner in wliich
most likely to be convenient to the contributor to pay it.
A tax upon the
rent of lands or of houses, payable at the same term at which such rents arc
levied at the time when
most likely to be convenient for
usually paid,
the contributor to pay, or when he
most likely to have the wherewithal to
Taxes upon such consumable goods as are articles of luxury, are all
pay.
manner tliat is very convenifinally paid by the consumer, and generally in
ent for him.
He pays them by little and little, as he has occasion to buy the
As he
at liberty, too, either to buy or not to buy, as he pleases,
goods.
must be his own fault if he ever suffers any considerable inconvenience from
is

from the experience of all nations,

I

a

it

a

The certainty of
popular, even where they are neither insolent nor corrupt.
what each individual ought to pay is, in taxation,
matter of so great imbelieve,
portance, that
very considerable degree of inequality,
appears,

such taxes.

it

a

it

" IV. Every tax ought to be so contrived as both to take out and to keep
out of the pockets of the people as little as possible, over and above what
brings into the public treasury of the state. A tax may eitlier talte out or
brings into the
keep out of the pockets of the people
great deal more than
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Of these maxims, the wisdom of which has secured for them
universal acceptance/ the second embodies a rule of absolute

right from which the authorities are not at liberty to depart ; the
first and third address themselves to the legislature which frames
the revenue laws ; the fourth also appeals to the legislative wisis perhaps less observed than either of the others, especially in those states which have never burdened themselves
with heavy debts or been tempted into wild and extravagant exIn such states a tendency has been apparent to heavy
penditures.
accumulations of money in the state treasury; accumulations not
dom, and

only unjust to the people whom they deprive of the use of the
money taken from them for considerable periods, but especially
impolitic, as they tempt those having the custody of them to a
use of them in loans ^— possibly in speculations — which, when
not strictly within the law, is always demoralizing and often leads

The maxim which is alluded to would justify

to defalcations.
public treasuiy in

the four

following ways:

First.

The levying of it may

require a great number of officers, ■nhose salaries may eat up the greater part
of the produce of the tax, and whose perquisites may impose another additional tax upon the people. Secondly. It may obstruct the industry of tlie
people, and discourage them from applying to certain branches of business
While
which miglit give maintenance and employment to great multitudes.
it obliges the people to pay, it may thus diminish, or perhaps destroy, some

which might enable them more easily to do so. Thirdly. By
and other penalties which those unfortunate individuals incur
who attempt unsuccessfully to evade the tax, it may frequently ruin them, and
thereby put an end to the benetit which community might have received from
the employment of their capital.
An injudicious tax offers a great temptation to smuggling ; but the penalties of smuggling must arise in proportion to
The law, contrary to all the ordinary principles of justice,
the temptation.
first creates the temptation and then punishes those who yield to it ; and it
commonly enhances the punishment too in proportion to the veiy circumstance which ought certainly to alleviate it; the temptation to commit the
crime.
Fourthly. By subjecting the people to the frequent visits and the
odious examination of the tax gatherers, it may expose them to much unof

the funds

the forfeitures

and though vexation is not,
necessary trouble, vexation and oppression;
it
is
expense,
speaking,
strictly
certainly equivalent to the expense at which
every man would be willing to redeem himself from it. It is in some one or
other of these four different ways that taxes are frequently so much more burdensome to the people than they are beneficial to the sovereign."
Wealth of
Nations,
' See

b. 4, ch. 3.

Mill's Pol.

Pol. Econ., ch.

21.

Econ., b.

5,

ch.

2,

§ 2; Tucker's Pol. Econ., ch.

14; Rogers'
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in condition at all times to meet

any state in having its treasury

it

it,

but
would condemn emphatically any
all possible calls upon
exactions from the people in advance of any needs of the government.'

pose

these maxims assume that the taxation

of obtaining

a

laid for the pur"Within the definitions given, the

revenue.

burden would not be taxation,

is

All

ture, but how, when, and upon what subjects

is

certain sum of money can be collected for

it

how

a

;

if

revenue were not the purpose.
But in laying taxes other considerations not only are but ought
to be kept in view the question being always not exclusively

public expendiwise and politic

lay the necessary tax under the existing circumstances,

to

having

regard not merely to the replenishing of the public treasury, but to
the general benefit and welfare of the political society, and

taking

notice, therefore, of the manner in which the laying and collection

would make

it,
is

a

a

it,

is

is

made by law in some states that the moneys in the treasury
Provision
so low as
may be deposited ip banks at a low specified interest. The rate
and the fact that the office
to constitute
temptation to bankers to obtain
of state treasurer is generally regarded as
prize beyond what the salary
-

strong presumptive

evidence that that officer expects to

profit to himself, either by obtaining a bonus from the favored
bank that receives the deposits, or by making loans at a higher rate than he
would be expected to account for to the state.
That such loans are regarded
evidenced by the fact that under the statutes of
as impolitic
number of
the states, they would constitute criminal embezzlement;
but that they are
is within the observation of
frequently made
commonly believed. Yet
all who have watched the course of public affairs, that legislation has some,
times been so shaped as to increase the already impolitic accumulations
in
hastened
in
state treasuries, and tax payers have been
up
making their payments by the imposition of heavy penalties for delay, when even the ordinary interest exacted from the tax payer would have accorded better with
state policy than collecting the money in advance of state needs, in order that
rate still lower.
The impolicy of such
might be deposited in banks at
diffifor which
in
some
cases
by
provisions
intensified
legislation has been
of
doubtful
Allusion
validity.
and
such
cult to account; so unjust are they,
penalty, payable to the state, on those who shall
here made to laws imposing
as if the state
tax purchase made by an individual
redeem their lands from
had an interest in preventing any citizen who, by .poverty or other cause,
later payhad failed to pay his taxes in season, from saving his estate by
ment.
That tliese heavy penalties have sometimes prevented redemptions
which otherwise would have been made — especially in the case of special
not to
taxes, like those for building school houses or constructing drains —
;

is

a

a

a

is

is

it

a

it

it

is

a

is

rrake some

be doubted.
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of the tax will affect the several interests in the state. And upon
this it may be observed that :
had in view may be to
1. In the laying of taxes, one purpose
encourage one branch of industry or trade, though at the expense
of another ; as where a tax is laid upon certain fabrics received

from abroad by the exchanges of commerce for the sake of encouraging the domestic producer of similar articles, on whose industry
Such a burden, however, may be
the tax operates as a bounty.^
so heavy that the market will not warrant its being paid, and in

producing revenue it merely prohibits importBut a law which, under the name of taxation, has for its
ation.
purpose only to embarrass and perhaps to destroy a certain branch
of commerce, if enacted by a state, would look to the general posuch

case, instead of

lice power for its justification, and if enacted by the general government would seem more properly to derive its force from the
authority conferred upon the government to regulate commerce
and the intercourse with foreign countries, than to an authority
conferred for revenue

purposes,

which such

a

law would not aim

or tend to subserve.'
'

Tucker's Pol. Econ., ch. 14. Mr. Justice Story in liis Treatise on tlie Consti9G5, asserts very broadlj' tlie power to tax for otlier purposes tlian for
He says: "The absolute power to levy taxes includes the power in
every form in which it may be used, and for every pui-pose to which the legislature may choose to apply it. This results from the very nature of such an
unrestricted power. A fortiori, it might be applied by congress to purposes
for which nations have been accustomed to apply it. Now, nothing is more
clear from the history of commercial nations, than the fact that the taxing

tution, §
revenue.

power is often, very often, applied for other purposes than revenue. It is often
applied as a regulation of commerce.
It is often applied as a virtual prohi-

bition upon the importation of particular articles, for the encouragement and
protection of domestic products and industry; for the support of agriculture,
commerce and manufactures (Hamilton's Reports on Manufactures in 1791) ;
for retaliation upon foreign monopolies and injurious restrictions (See Mr.
Jefferson's Report on Commercial Restrictions, in 17U3 ; 5 Marshall's Life of
Washington, ch. 7, pp. 482 to 487 ; 1 Wait's State Papers, 423, 434) ; for mere
purposes of state policy and domestic economy; sometimes to banish a noxious article of consumption ; sometimes as a bounty upon an infant manufac
ture, or agricultural product; sometimes as a suppression of particular em-

ployments ; sometimes as a prerogative power to destroy competition and secure a monopoly to the government. (See Smith's Wealth of Nations, b. 5,
ch.2, art.4.J"
«

Chief Justice Marshall says in McCuUough

v.

Maryland, that "

the power
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a

2.

They may be intended to discourage trades and occupations
■whicli may be useful and important when carried on by
iew persons under stringent regulations, but exceedingly mischievous
when thrown open to the general public and engaged in by many

or sale of intoxicating drinks.
Two purposes are
had
in
view
in
imposing such tax to limit the busigenerally
few persons, in order to more efficient and perfect reguness to
lation, and also to produce

a

:

a

a

manufacture

revenue.

As no

one

will pay the

may be made so heavy that no one can
and then
becomes prohibitory.
A tax laid for

it

afford to pay

and

obvious that the heavier the tax the fewer can

it

it, it,

afford to pay

is

profits of sales,

it

tax who does not expect to be reimbursed the expense from the

the double purpose of regulation and revenue must be grounded

tax would not authorize

a

a

er to

but the grant of powthe imposition of
burden in its
;

in both the police and the taxing power
nature and purpose prohibitory.^

And again, " if the right to lax exists,
right whicli in its nature acknowledges no limits. It may be carried
to any extent within the jurisdiction of the state or corporation which imposes
which the will of such state or corporation may prescribe."
Weston v.
Charleston,
Pet., 449. The learned Chief Justice in these cases was arguing
that
against the existence of the power and the idea he expresses so forcibly
the power to tax
so vast, and rests upon reasons which at times are so imperative that
may he exercised again and again, as the exigencies of the
exhausted or the privilege taxed
state may demand, until the property taxed
This statement has abundant illustrations in hiscan no longer be exercised.
by taxation, and even, in individual
tory, of people absolutely impoverished
cases, sold into slavery because they could not meet the demands of the state
upon them. It may justly be questioned, whether this strong statement, which
was put forth as
defense against an injurious tax, will fairly justify an affirmative exercise of power that has not revenue in view, but
tax
only called
in order that
In other
may be employed as an instrument of destruction.
words, whether the unavoidable incident to the exercise of power to demand
and collect revenue, can lawfully be the inducement to the exercise of the
a

power when revenue

a

not contemplated or sought.

Ex

parte Burnett, 30 Ala., 461. The early case of State v. Boon,
affirmed the right to levy tax of $1,000 on faro tables for the
a

1,

So held in
E. M. Charl.,

is

a

it

is

a

is

it

is

;

is

3

it,

it
is

to tax involves the power to destroy."

'

1

is

the heavy tax imposed in some states
persons. An example
and in some localities of other states on those who engage in the

purpose of prohibition, though the payment of the tax would not legalize the
use of the tables.
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I.

Taxes in kind.
Taxes are generally demanded in money,
and any tax law will be understood to require money when a
But if the condition of any
different intent is not expressed.^
state, in the judgment of its legislature, shall require the collection of taxes in kind — that is to say, by the delivery to the proper
officers of a certain proportion of products

— or in gold or silver

bullion, or in anything different from the legal tender currency
of the country, the right to make the requirement is unquestionable, being in conflict with no principle of government, and with
Instances of taxes in
no provision of the federal constitution.

kind occurred in the colonial period,' and statutes requiring state
taxes to be paid in gold and silver, to the exclusion of legal tender

treasury notes, have been fully sustained in several of the states.'
Labor is sometimes required as a tax, but such requirement has
usually been confined to the labor needed to keep the highways

in repair, and it is a peculiar tax, to some extent at least in the
and the ordinary tax regulations do
not embrace a burden of this nature, except as it may be exnature of a police regulation

;

pressly named.*
Amenia v. Stanford,
Driver, 1 Kan., 455.
'

2

6

Johns.,

93 ;

Bryan

v.

Sunclberg,

5

Tex., 418

;

Judd

v.

Wall.,

71 ; 'Williams's Case, 3 Bland Ch., 186, 255 ;
Rives' Life of Madison, 146. An early tax by the French government in
Canada was of a certain proportion of all the heaver skins and moose hides.
Parkman's Old Regime, 302.
' Perry ». Washburn, 20 Ca]., 318, 350; State Treasurer b. Wright, 28
111.,
512; Trenholm v. Charleston, 3 S. Car. (N. S.), 347, 349 ; Whittaker v. Haley, 2
Oregon, 128 ; Lane County v. Oregon, 7 Wall., 71. It has been decided that
a state cannot compel state script to be received in payment of county, school
and district taxes; it not being money, and the creditors of the municipalities not being compellable to receive it in payment.
Wells v. Cole, 27 Ark.,

Lane County

v.

Oregon,

7

2

603.

In Sawyer v. Alton, 3 Scam., 127, 130, a provision of the constitution that
of levying a tax shall be by valuation, so that every person shall
pay a tax in proportion to the value of the property he or she has in his or
"

"

the mode

her possession,"
labor.

was held not to prevent the levy of a poll tax payable in
Pleasant «. Kost", 29 111., 490, 494, a highway assessment

In Town of

on property, payable in labor, was held not to be in the proper sense a tax.
And see Fox v. Rockford, 38 111., 451 ; State -o. Halifax, 4 Dev., 845. In Overseers of Amenia i). Overseers of Stanford, 6 Johns., 92, 93, where the
question was whether one who had worked out a highway poll tax had gained a

rfr,.
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Taxes not debts.

of

Taxes are not debts in the ordinary sense
that term, and their collection will in general depend on the
remedies -which are given by statute for their enforcement.

setofE

a

admissible,^ their assessment does not constitute

a

is

a

mon law action as

tax cannot in general be recovered in
comdebt.^
Taxes are not demands against which

a

an action at law,

a

is

a

is

Where no remedy
specially pi-ovided,
remedy by suit may
given which does not embrace
fairly be implied, but when one

tech-

;

" contracts between
nical judgment, nor are they
party and party,
but they are the positive acts of the
either express or implied

it
is

a

of

tax,

in that

a

statute wluch made the settlement depend on the payment
said, " Taxes, in the popular and ordinary sense of the term

under

settlement

laws are generally to be read), mean pecuniary contribuadded by way of defining
the sense betions; and when the word paid
It was therefore held that settlement was
comes more clear and certain."
it,

sense

a

is

(and

working out

And see Starkesboro i>.
highway assessment.
assessment of four dollars or two days' work on
and under 60, was held to be
poll tax, and as
a

An
21

such forbidden by the constitution of Nevada.

Haasett v. Walls,

9

Heinesburgh, 13 Vt., 215.
each male resident over

a

not gained by

Nev., 387.

Gordon, Quincy's Rep., 58; Andover Turnpike ». Gould,
Met., 520; Crapo v. Stetson,
Pierce v. Boston,
id., 398; Api>.
Gallatin
15
Dennis
530;
Hopkins,
Duulap
1).
111.,
Gray,
County,
pleton
N.J.,
26
».
id.,
477;
398;
Allen,
Camden
».
"Webster
Seymour,
D. Maynard,
Vt., 140, 185; Shaw J). Pickett, 26 id., 482; Packard u. Tisdale, 50 Me., 376;
Carondelet v. Picott, 38 Mo., 125 Perry v. Washburn, 20 Cal., 318 Richards
McCall v. Lorrimer, Watts, 351 Miller v. Hale, 26
V. Stogsdell, 21 Ind., 74
Wall., 71, 80. Compare Durant d. SuPenn. St., 432 Lane County i). Oregon,
26 Wend., 66.
In Baltimore v. Howard,
H. & J., 383-394,
pervisors,

'Ruddock

6

V.

;

said by Suchanan,

J.,

if

an act authorizes

it

will lie

1

for its -collection, assumpsit

a

tax but gives no remedy
for its recovery.
Other cases recognize
the right to maintain an action for taxes, and treat the statute remedy as cumulative merely.
See Dugan ». Baltimore,
Gill &J., 499; in which the
Ch.

that

is

6

;

7

;

4

;

:

8

5

7;

8

3

Mass., 39, 44;

court say the imposition and assessment of the tax " created the legal obligation to pay on which the law raised an assumpsit," notwithstanding the stat-

sole

a

has been

a

a

special remedy. And see State v. Steamshif) Co., 13 La. An., 497. It
decided in Vermont that if
tax be duly assessed against
feme
who afterwards marries, the husband's property, including the personal

ute gave

Himmelman

d.

Oliver,

is

contracts, but only when
;

est as

Cal., 281

it

is

not liable to be distrained for the satisproperty acquired by the marriage,
faction of the tax. Sumner ■».Pinney, 81 Vt, 717. Taxes do not draw interexpressly

given.

Haskell

v. Bartlett, 31

34 id., 246.

3

'Trenholm v. Charleston,
S. Car. (N. S.), 394; McCracken «. Elden, 34
St, 239; Pierce «. Boston,
Met, 520; Johnson v. Howard, 41 Yt, 132;

Himmelman

8

Penn.

v.

Spanagel, 89 Cal., 389.
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^■

government througli its various agents, binding upon tlie inhabitants, and to the maliing and enforcing of which their personal
' And the law abolishing
consent individually is not required."
for
imprisonment for debt has no application to taxes, the remedy
the collection of which may include an arrest if the legislature
shall so
The repeal of a tax law before the tax is colprovide.^

lected puts an end to the tax itself, where no rights are reserved in
the repealing act, and nothing in the act indicates a contrary intent.'

The protection of

reciprocal.

Taxation and protection

the government being the consideration for which taxes are demanded, all parties who receive or are entitled to that protection, may be called upon to render the equivalent*
tion may be either to the rights of person, or to rights

The protecin property,

and taxes may consequently be imposed when either person or
But a personal tax cannot be
property is within the jurisdiction.
assessed against a nonresident,^ neither can the property of a non'

Pierce

v.

Boston,

Oal., 318; Webster
= Appleton V.

' Howe

V.

videre, 35

3

Met.,

530, per Shaw, Ch.

Seymour,

Hopkins,

Starliweather,

5

8

Vt.,

Gray, 530
17

135, 140;
;

Harris

J. ;

Johnson
v.

Wood,

Mass., 240; Fenelon's

Perry v. "Washburn, 30
-o. Howard, 41 Vt., 123.
6

T. B. Monr.,

Petiti)n,

7

641.

Penn. St., 173;

Board of Trustees, 71 N. C, 400;
23
511 ; McQuilkin v. Doe, 8 Blackf., 581 ; Mount
Lane,
3 S. & M., 695.
In Warren R. R. Co. v. Belid., 25 ; Ross v.
N. J., 584, it was decided that the tax might still be collected.

Augusta V. Nortli,
Abbott V. Britton,
!). State, C

v.

57 Me., 392;

Mitchell

i).

La. An.,

The right to tax an individual results from the genei'al protection afforded
to himself and his property. Vattel, b. 1, ch. 20. See Eggleston v. Charleston,
1 S. Car. Const. Rep., 45 ; Bank of U. S. v. State, 13 S. & M., 456 ; De Pauw v.
New Albany, 32 Ind., 204.
*

One who is not taxed is just as much entitled to the protection of government as one who is. Every resident of the state, and every owner of property
therein is liable to taxation, and it is this liability that entitles him to protection, and not the fact that he is actually taxed. Some persons are never taxed,
because they do not come within any of the rules which the state has prescribed for the apportionment of its burdens.
But the state prescribes these
rules in the discretion of its legislature ; and it prescribes them iu contemplation of its obligation to give impartial protection to all persons.
one ia
hia person, business or property comes within these rules, he must pay the
tax; if he does not, he is guilty of no neglect of duty, and chargeable with no

If

fault for not paying one. Youngblood i>. Sexton, Sup. Ct. Mich., Oct. Term, 1875.
' Dow V. Sudbury, 5 Met., 73 ; Heinman v. Stover, 43 Me., 497 ; People v. Supervisors of Chenango, 11 N. T., 503 ; St. Paul v. Merritt, 7 Minn., 258.
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it lias an actual situs within the state, so
to be under the protection of its laws.^
The mere right of a

resident be taxed unless
as

foreign creditor,

to receive from his debtor within

the state the

payment of his demand, cannot be sabjected to taxation within
" It is a
the state.
right that is personal to the creditor where he
resides, and the residence or place of business of his debtor is imThe power of taxation, however vast in its character,
material.
and searching
the
and

in its extent, is necessarily limited to subjects within

jurisdiction of the state. These subjects are persons, property
business.
Whatever form taxation may assume, whether as

duties, imposts, excises or licenses,

it must relate to one of these

It

is not possible to conceive of any other, though as
applied to them, the taxation may be exercised in a great variety
It may touch property in every shape, in its natural
of ways.
condition, in its manufactured form, and in its various transmutasubjects.

tions.

And the amount of the taxation may be determined by

value of the property, or its use, or its capacity, or its productiveness. It may touch business in the almost infinite forms in
the

which
tures,

it is conducted, in professions, in commerce, in manufacUnless restrained by provisions of
and in transportation.

constitution, the power of the state as to the mode, form
and extent of taxation is unlimited, where the subjects to which it
These are conceded or adapplies are within her jurisdiction.'"*
the federal

judged principles, and have ceased to be the subject of discussion

Corporations, it is also conceded, may be taxed
But debts
like natural persons on their property and business.
owing to foreign creditors by either corporations or individuals,
or argument.

The creditor cannot be taxed,
subject of taxation.
because he is not within the jurisdiction, and the debts cannot be
taxed in the debtors' hands, through any fiction of the law which
are not the

for this purpose, the property of the
debtors.
They are not property of the debtors in any sense ; they
are the obligations of the debtors, and only possess value in the
is to treat them as being,

tliough the owner
That personalty may be taxed -wliere it
Personal allegiance has no necessary connection
dent; see ch.
spoon V. Duncan,

Wall.,

4

An

alien may be taxed as well as

=

citizen.

a

See

nonresi-

with the
Wilher-

310.

Tax on Foreign Held Bonds,
ington Mills, 11 Allen, 265.
State

a

III.

right of taxation.

is

is,

'

15

Wall.,

300, 319.

See

Oliver

v. Wash-
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to
they are property, "but
call them property in the hands of the debtors
simply to misuse
stockterms. "^
Shares in
corporation are also the shares of the
taxed to him
holder wherever he may have his domicile, and
as his personal estate, can only be so taxed by the jurisdiction to
or
which his person
subject, whether the corporation be foreign

With

them

is

if

a

is

hands of the creditors.

domestic.^

If

it

were practicable to do so, the taxes levied by any government ought to be apportioned among the people according to the
benefit which each receives from the protection

affords him

but this

the government
The value of life

f

is

;

manifestly impossible.
and liberty, and of the social and family rights and privileges canand. by the. general
not be measured by any pecuniary standard
consent of civilized nations, income or the sources of income are
almost universally made the basis upon which the ordinary taxes
of State Tax on Foi-eigD Held Bonds, 15 Vf all., 300, 319, 320, per Field,
J., overruling several PennS3'lvania cases. See also Hayne v. Deliesseline,
McCord, 374; Oliver v. Wasliington Mills, 11 Allen, 268.

8

•■Case

;

'

Great Barrington v. County Commissioners, 16 Pick., 572 Newark City Bank
The Assessor, 30 N. J., 13; State d. Branin, 23 N. J., 484; State v. Bentley,
23 id., 532 Wliitsell e. Northampton County, 49 Penn. St., 526 post ch. III.
This statement must, however, be subject to the qualification that foreign
corporation must always accept the privilege of transacting business in stale,
on such terms as the state may see fit to exact.
a

a

;

;

1).

a

'

Mr. Thorold Rogers says, in his Treatise on Political Economy, that if taxation were determined by the comparative protection accorded to individuals,
women and children should pay higher rate than strong and healthy adults,
;

since they have more need of assistance and, if the law be effectual, get
more. And this, he shows, was in fact the theory of medieval (feudal) finance.
" The lord protected his vassal, the vassal assisted his lord
by his service or
his
But
minors
nnder
the English military tenures, and women
pnrse.
by
Bnder some forms of the military assize, were in the hands of guardians, who
were enabled to take the rents or profits of their estates, without account, durThe reason given was that there was no recipirocity of
ing legal incapacity.
service in these cases, and the plea might be justified, because, in an age of

is

it

violence, weakness taxes the energies of defense more than
excites the sentiment of pity. A more generous and less utilitarian theory has gradually preIt held that for practical purposes, and under the conditions of orvailed.

See also

Mill, Pol. Ecou.,

b. v. ch.

8.

Ch. 31.

§

post on the latter."

3,

a

a

is

too much indebted to the security which
ganized society, the strongest
wise and just government gives, to allow any such comparison between his
condition and the condition of the weakest, as shall tend to lay heavier im-
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is

upon the assumption, never wholly true in
point of fact, but sufficiently near the truth for the practical operations of government, that the benefit received from the governare estimated.

is

in proportion to the propertj'' held, or the revenue enjoyed
and though this can never be arrived at with
.under its protection
the
operation of any general rule, and would
accuracy, through

■

;^

ment

wholly just

could

be,

a

it

is if

it

experience has given us no better standard, and.
applied in great variety of forms, and with
But, as before
more or less approximation to justice and equality.
not be

is,

at

the general

;

is

considerations are always admissible what
aimed
not taxes strictly just, but such taxes as will best subserve

stated, other

welfare of the political society.'

1

" The idea of property consists in an established expectation, in the persuasion of heing able to draw such or such an advantage from the thing possessed,

of the

Now this expectation, this persuasion
cannot count upon the enjoyment of that
can only be the work of the law.
which regard as mine, except through the promise of the law which guaranIt law alone which permits me to forget my natural weakto me.
ties
It only through the protection of the law that am able to inclose
ness.
field, and to give myself up to its cultivation with the sure though distant
"Property and law are born together and die tohope of harvest."
take away laws and
Before
laws
were
made there was no property
gether.
Works,
of
Edinb. ed., vol.
Bentham, Theory
Legislation.
property ceases."
And speaking of the right to property, he justly adds " It
that
308.
right which has vanquished the natural aversion to labor which has given
which has brought to an end the migrato man the empire of the -earth
regard
tory life of nations; which has produced the love of country and
for posterity."
ch.
See Wayland, Pol. Econ., b.
Rogers' Pol. Econ.,
case.

a

is

:

1
;

3,

§

4,

a

;

;

I,

p.

;

*

*

I

is

it

is

I

I

according to the nature

ch. 21.

'An

early Maryland law recited that, "fines, duties

or taxes may properly
laid with political view for the good government
and benefit of the community."
Upon this Chancellor Bland comments as
follows: "A citizen may have
fine imposed upon him as punishment for
his misdemeanor or crime
means of insuring
duty may be imposed as
good conduct, and in aid of the police, as in the form of
duty for license to
treble
tavern, to retail spirituous liquors, to keep billiard table, etc.
keep
tax may be Imposed with
war,
political view, as upon ncm-jurors during
etc." Williams's Case,
Bland Ch., 186, 257. In the same case the learned
Chancellor refers to statutes of the colony which taxed bachelors as such.
This was not because they had more to be protected by the government than
other persons, but probably from
variety of reasons, one of the most influa

a

3

a

a

;

a

a

a

a

a

a

;

a

a

a

and justly be imposed or

they were better able to bear the burdens of
than men with families dependent upon them, or unmarried fe-

ential being that presumptively,
government,

2

males whose income

would commonly

be less.

The taxes goTernments

In

[CH. I.
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heen accustomed

have

modern times, governments

have

been accustomed

to lay.
to

lev}'' a

relying upon a single kind for
all the needs of the state, and sometimes levying a number of different kinds with a view to distribute the burden more equally or
more to the general acceptance.
None of these can invariably
operate justly, but all have advantages that may make one desirgreat variety of taxes

;

sometimes

able under one set of circumstances,

have changed.
mon will be briefly referred

Those which have been most com-

circumstances

only in

to.

These are not a common resort in modern

Taxes.

Capitation

and another the best when

could they be either just or politic.
As they regard, only the person, they must be shared equally
by all, except under governments where privileged orders are
recognized, and where they might be graded according to the ortimes,^ and

ders to which

a few cases

the several

persons

taxed belong.

If

the tax is

graded by property, it is obviously something besides a capitation
tax.

Land Taxes.

These may be measured by the production, by
The first method has seldom been re-

the rent, or by the value.

To some extent it would operate as a discouragement to industry ; and, while it might not be
burdensome to the cultivators of very productive estates, it might
sorted to in ealightened periods.'

preclude poor lands, whose production would barely pay for cultivation, from being cultivated at all ; in other words, would be
A tax, measured by rents, will
equal to the whole rental value.
usually come nearer to being a tax on the actual revenue of the
land proprietor ; and this standard is more common.
A variety
of land taxes, under different names, has been levied in Eng'

The taxes

assessed by this name have not always been taxes levied on per-

sons, but sometimes taxes exacted from

by tlie ca,pita.

districts or provinces, and measured
Such were the capitation taxes levied under the Roman Em-

pire, in apportioning which among individuals, one might represent several
capita, according to his wealth in land, while others escaped the tax entirely.
Gibbon's Decline and Fall, ch. 17.
5

ch.

It was made use of under the Boman Empire. Gibbon's Decline and Fall,
It has been occasionally employed in recent times. Tithes for the
17.

support of the Established

Church in England were

so measured.
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by rent, and
As, however, this tax
apportioned to the municipal divisions.
made
in
the
fourth
based upon valuations
year of William and
Mary (1692),
extremely unequal, and perhaps only continues

general land tax, measured

is

it

is

a

land, merging at last in

19

a

raised by it.^
monly laid by value. This
subject to some objections. In
order to insure equality,
new and rapidly imnecessary, in
proving country, that there should be frequent valuations, and
a

great official force, and involves

a

this requires

is

it

is

is

revenue

very small portion only of the whole
In this country, land taxes are com-

in because

to be acquiesced

heavy expense.

The apportionment of this expense among towns or other small

new valuation

is, is

states,

a

divisions of territory, the people of which are allowed to choose
the officers, reconciles them to the burden, and, in many of the
made

annually.^

An objection,

theo-

revenue.

A

is

tax to be thus paid cannot long continue, and

is

a

is

it

is

a

is

tax by assessed value
that
often
retically more serious,
wild and
poor and unproductive, or where
(where the land
from
tax which
paid
capital instead of from
uncultivated)
sel-

to be purposely laid but, in particular instances, almost
And in this country, where considerable
any tax will be such.
view to profit
portion of the community invest in lands with
from the rise in value, unproductive and uncultivated lands cannot be exempted from taxation because of the hardships of india

a'

;

dom

without exempting
large portion of the wealth of
the state now legitimately invested where
insuring large
cases,

is

it

a

vidual

profits to the owner.
These, except where the

Taxes on Hoxises.

to the lands, have been measured
1

307

;

»
1

as appurtenances

Bl. Com.,

houses

Broom & Hadley's Com.,

are treated

by rents, and

368, 373.

is

it

it

a

a

^

interthe light of the experience we have of the American system,
tax
assessed
accord"A
land
esting to note what is said by Adam Smith:
may be at first,
ding to general survey and valuation, how equal soever
To
very moderate period of time, become unequal.
must, in the course of

In

it

it

will probably, in

the long run, occasion

much more trouble

can possibly bring relief to the contributors."
pt.

3.

Nations, b. v, ch.

3,

vexation than

it

continued,

is

*

*

prevent its becoming so would require the continual and painful attention of
government to all the variations in the state and produce of every different
"an attention so unsuitable to the nature of
farm in the country,"
not
likely to be of long continuance, and which, if
is
government, that

and

Wealth ot

[CH. I.
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sometimes by hearths and windows.
because, among other reasons,

A hearth

it involved

tax was obnoxious,
inquisitorial visits of

rooms; and both hearth and window taxes
tended to limit among the poor the use of these conveniences, so
Both are now
important not only to comfort, but to health.
abolished in England.
officers

to inspect

These may be on all incomes, or on all with
such exemption as will enable the tax payer in a frugal manner to
The latter is the course usually
support himself and his family.
adopted, and in some cases incomes in excess of the exemption have
Taxes on Income.

been taxed a larger percentage as they increased in amount.
reasons which favor this discrimination would also

justify

a

The

heavier

proportionate tax on the thrifty classes in other cases ; and the principle once admitted there is no reason but its own discretion why
the legislature should stop short of imposing the whole burden of
government on the few who exhibit most energy, enterprise and
thrift. Such a discrimination is a penalty on the possession of these
qualities. But any income tax is also objectionable, because it is
inquisitorial, and because it teaches the people evasion and
fraud. No means at the command of the government has ever

it to arrive with anything like accuracy at the incomes of
its citizens, and they resist its inquisitions in all practical modes,
enabled

not only because they desire to avoid as far as possible the public
burdens which they are certain are not to be equally imposed, but
also because they are not willing that their private affairs and the
measure of their prosperity should be exposed to the public.^

The

by the United States during and immediately following the late war were escaped by a large proportion of those who should have paid them, and the assessors' retaxes imposed on incomes

a wholly inadequate indication of the annual private
of
the country.
In the United States, also, such a tax is
revenue
unequal because those holding lands for the rise in value escape

turns were

it altogether — at least until they sell, though their actual increase
in wealth may be great and sure.
Taxes on Employments.
• Gibbon

A

tax on the privilege of carrying on

refers to torture employed under the Empire to ascertain the profSee Decline and Fall, ch. 17.
its of employments.
Its employment upon tlie
J«ws in England is a familiar fact in history.

a
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will commonly be imposed in the form

a

a

is

;

of an excise tax on the license to pursue the employment and
regusum whose amount
this may be
specific sum, or
lated by the business done or income or profits earned. Somefor the purpose of

times small license fees are required, mainly

if

regulation, but in other cases substantial taxes are demanded because the persons upon whom they are laid would otherwise
escape taxation in the main,
Instances of hawknot entirely.
ers,

peddlers,

auctioneers,

will readily occur to

etc.

mind.

the

a

it

is

is

a

it

a

a

is

convenient
The form of
license, though not
necessary,
condiform for such a tax to assume, because
then becomes
tion to entering upon the business or employment, and
collected
without difficulty.
But
equally competent to impose and
collect the tax by the usual methods.'
of imposing these

as

of

on the Carriage
;

Taoces

Property.

by licensing

There are various methods
the

As

is

vehicles employed, by tonnage duties, etc.
the powers of the states are restricted as
Labor.

by taxing the

business,

in

to tonnage duties,

elsewhere

shown.

;

of

These,

a

country where wages
are only sufficient to supply the absolute needs of life, would necessarily fall on the employer but when the accummulations of laTaxes on the Wages

a

bor are relied upon for
competency and even for wealth, the
burden might be more felt by the laborer. In modern times
such taxes have been unusual.
on Servants, Horses, Dogs, Carriages,

'

tended as taxes on

In Ould

B.

These are in-

etc.

luxury and ostentation, and can seldom prove

Kic'umond,

23

Grat., 464, 468,

a

Taooes

city tax on lawyers was conheld license from

the state to practice

law, and the municipal tax went to

" Whilst
lawyer's license
says:
court of the commonwealth, and

J.,

a

tested for the reason, among others, that the persons taxed

nullify

it.

Anderson,

a

is

a

a

a

a

it,

a

a

is

a

a

is

I

a

it

is

is

a

is

it

is

it

a

him to jDractice law in any
not in the power of any municipality to
deprive him of that right, or to take away his license,
civil right and
privilege to which are attached valuable immunities and pecuniary advantfair subject of taxation by the state, or by municipal corporaages, and
tion where he resides and enjoys the privilege. It
vested civil right; yet
subject of taxation as property to which
as properly
man has
vested
cannot perceive that there would not be as much reason for saying
right.
that man's property
not taxable, because he has
vested right to
as for
that
license
not
taxable
because
he
vested right to
saying
lawyer's
has
it." And see Youngblood v. Sexton, Mich. Sup. Ct., Oct. 1875.
authorizes
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Each person assesses himself in determining howThe same may be said of taxes on
many he will.emploj or own.
plate and articles of display, when taxed directly.

burdensome.

These are objectionable for the
They lead to the same
same reasons that apply to income taxes.
evasions, and to some others which it is impossible to check or
Taxes on the Interest

of Money.

They are seldom levied

circumvent

eo

nomine.

Taxes on Dividends are more easily collected and do not usually

Dividends come from corporainvolve inquisitorial proceedings.
tions whose proceedings are usually semi-public, and while the
privacy of individuals is not invaded, neither are the demands of
the government liable to serious
method of raising revenue.

evasions.

These are laid in diminu-

Taxes on Legacies and Inheritances.'^

tion of

This is a common

new capital which now comes to the hands of parties on
the death of former owners ; and in theory they should not be
a

burdensome.

In

fact, however,

except when they are upon gifts

by will to others than tbe immediate family, or are on collateral
The property
inheritances, they are likely to be felt severely.
held by the head of the family, is usually, for all purposes of
supplying comforts and enjoyments, the property of all the family ; and a tax upon their succession to it on his death, comes in a
time of unusual

necessary disbursements to increase

the embar-

and burdens which

accompany the loss of their main
reliance and support.
Sometimes these taxes are levied on testamentary gifts and collateral successions only.
rassments

Taxes on Sales,

Bills of Exchange,

etc.

These when laid on the

instruments by means of which business is transacted, and imposed in the form of stamp duties, have the high recommendation
In Eyre v. Jacobs, 14 Grat., 433, a tax on collateral inheritances was objected to as opposed to the requirement that taxation of property should be
uniform. But the tax was sustained as not being a tax on property, but on
'

the privilege of succeeding to the Inheritance.
The tax is spoken of in the
case by Lee, J., as one of great antiquity, imposed upon the Romans as early
as the days of the Emperor Augustus, and often in early times by nations of
Europe, as well as in modern times. See also Williams's Case, 3 Bland. Ch.,
186, 359.

A similar

also overruled.

objection to such a tax in Tyson v. State, 38 Md., 577, was

that the cost of

collection

realized, and few
are besides
place from
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evasions

paid in small
time to time,
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small percentage of the sum
of payment are practicable. They
sums, as business transactions take
but

a
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are

and

therefore

not

much felt.

is

;

Indeed on many accounts they are the least objectionable taxes
that can be levied and the repeal of the most of those which
probably due
were levied by federal authority in this country
to the strong interest in favor of taxation calculated to aid particular branches of trade.
These would be likely to be imposed in
the form of stamp taxes.
The objections are very obvious, and
were thought to be conclusive in this country even when the need
Taxes on Newspapers.

of revenue was the greatest.
imposed with
between suitors and

These are usually

a

Taxes on Legal Process.

enter

a

view to adjusting, on an equitable basis, as
the public, the expenses of the administration of justice.
They
may be imposed as stamp fees on process, fees for permission to
suit,

etc.'^

Taxes on ConsumahJe Luxuries.

Articles like spirituous and

malt liquors, tobacco, etc., are generally subjected to heavy taxation as constituting mere luxuries, so that however severe may be
provisions for such taxation in Georgia,
That they may be laid without any such
Heiskell, 35. The right is easier
express authority, see Harrison v. "Willis,
defended than the policy, as the tax, if heavy, may in some cases be equivalent to
denial of justice. The heaviest taxes of this description have been
tliose indirectly imposed in ihe form of fees to judicial officers. For several
centuries such fees in England constituted the principal compensation of the
judges: the regular salaries even of those of the highest courts being insighappened
nificant.
Adam Smith found an advantage in this, for he says
that each of the superior courts of Westminster "endeavored by superior discould.
The
patch and impartiality, to draw to itself as many causes as
present admirable constitution of the courts of England was perhaps originally in great measure formed by this emulation, which anciently took place
between their respective judges, each judge endeavoring to give in his own
court the speediest and most effectual remedy which the law would admit for
pt. 2. These inWealth of Nations, b. v, ch.
every sort of injustice."
At times in this counsignificant salaries continued until the 17tli century.
try an idea has prevailed that the courts should be made self-supporting; and
now the general rule, at least as rein the case of the justices' courts this
is

1,

a

it

it

a

7

'

There are express constitutional
Nebraska, J^Tevada and Wisconsin.

gards their civil jurisdiction.
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it will never, of necessity, prove burdensome to the needy
The taxes are laid in various forms

classes.

on the importation,

;

the manufacture, and the sale. In the United States the inclination of late has been to make the tax on spirituous liquors as
heavy as can be collected; but experience demonstrates that a
point may be reached where any accession to the tax, by increasing the temptations to fraud and evasion, will tend to lessen the
amount collected.
Indeed the same may be said of all taxes ;
the higher they are, the more numerous

will

be the frauds, perju-

public duty ; and
when they reach a point where the chances of profit by clandestine manufacture or importation are in excess of the chances of
loss by detection, added to the tax, the revenue will be certain to
fall off very rapidly even though consumption is not diminished.
ries, betrayals of official trust, and evasions of

It

has recently been proved by the experience

of the federal ex-

cise laws that a tax of

fifty cents a gallon on spirits may be more
Great Britain at
productive than one of four times that amount
time
had
a
similar
taxes
tea.
on
one
experience with
Taxes on Exports.

These,

if the articles exported are a neces-

sity to foreign countries, tend to transfer to such countries a part
If not a
of the burden of supporting our own government.
diminish
and
In either
exportation
production.
necessity, they

will usually

in the latter, almost certainly,
and in the former by inviting retaliatory legislation by the counIn this country the states cannot levy export dutries affected.
ties, without the consent of congress, except for the purposes of
case they

be impolitic

;

inspection,^ and congress is also prohibited to lay any tax or duty
on articles exported from any state.^

These have generally been the chief reliance
They have been laid
of the federal government for its revenue.
on almost every conceivable article of use, taste or ornament, and
Taxes on Imports.

Some tariff
upon almost every possible theory and principle.
laws have perhaps been framed with a view to the just distribution of the burden, and for revenue purposes only ; others, while
having revenue mainly in view, have laid heavier duties on arti' Const 1J. S., art.

I, §

x.

U.

I, §

ix.

'■Const.

S., art.

I.]
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in competition with home manufactures,

while others, in some of their duties, have discarded the idea of
We have thus
revenue entirely, and looked solely to protection.
had revenue tariffs, protective tariffs, and revenue tariffs with in-

imposed would be more than made up to those who shared

it,

All have discriminated more or less against
cidental protection.
articles of mere luxury, but articles of prime necessity have, under
some, been taxed very heavily, on the supposition that the burden

by

advantages they would receive from the building
Whether the result has answered
up of manufactures at home.
question foreign to the purpose of the present work.
expectation

These have been

Taxes on Corporate Franchises.

a

a

is

the incidental

source of large

revenue in some states, while others have only placed corporations
on the same footing with individuals,

and taxed them on their

or imposed some specific tax intended as an equivalent
for property lax. A tax on corporate franchise may or may not
one of which corporations have
be just or politic. If the business
is

a

a

property,

a

the tax would reallj"- be paid
the other

hand, the business

by the community at large.
is

a

tax on their franchises, however heavy, would not
be burdensome, because the result would only be to add to the
cost of whatever the corporations supplied to the public, so that
monopoly,

If

on

one open to free competition be-

and in respect to which corporations would enjoy no especial privileges or advantages,
tax
upon the privilege of conducting the business under corporate
organization would be wholly unreasonable and unjust, because
a

a

tween corporations and individuals,

demand which, under such circumstances,

While, therefore,

a

a

;

it

would give individuals and partnerships an advantage in the
competition and their competition, keeping down prices, wauld
prevent corporations from indirectly collecting any portion of the
tax from the public, and leave them to bear the whole burden of
must prove ruinous.
tax on the corporate franchises of banks of

issue, which are not subject to competition, might be entirely just,

a

if

a

ruinous disadvantage.

of

a

trading company, with
which every individual might compete, would usually be wholly
continued, must result in the abandonment of
unjust, and
business which, under such circumstances, would be carried on at
one on the corporate organization

26
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These have been the main relimethod of raising revenue has

been to levy annual taxes on the value of

all the real and personal

property of the inhabitants, with limited exceptions, and irrespective of the income -which, by means of the property, is or may be
realized.
This seems at first view to be just, and in the belief
that it is just, it has been steadfastly adhered to notwithstanding
These diffithe many and very serious difficulties attending it.
culties pertain, for the most part, to the taxation of personal property, which is subject to the following very important objections :
1. It cannot be assessed without inquisitorial
process of some
kind, instituted for the purpose of ascertaining that which is
not open to public inspection,

and which the individual,

except

under the compulsion of such process, would not consent to disFew persons will voluntarily make a complete exhibit of
close.^
'The readenvill

information on this score in the accounts
which the current histories of England give of taxation in that country under
the house of Planlagenet.
A very interesting account of taxation under Ed■ward
is found in Audrey's National and Domestic History of England, b. 6,
ch. 18. The assessment and valuation of articles was so minute and particular
as to give us no small insight into the domestic life of that day, and into the
extent of the comforts and conveniences enjoyed by different classes of so.
ciety. Lingard, in his History of England, b. 4, ch. 2, has the following which
relates to taxation under Edward IH :
"The most ancient method of raising a supply was by a talliage on movable
find valuable

I

property, varying, according to circumstances, from a fiftieth to a seventh, and
descending from the highest classes down to the villeins ; and it is interest-

ing

to observe how

rapidly the art of taxation improved in every succeeding

reign.

" Under John, each individual was permitted to swear to the value of his
own property, and the bailiffs of prelates, earls and barons swore in the
place of their lords. The oaths were received by the itinerant justices who,
for that purpose, proceeded regularly from hundred to hundred ; and, according to the returns of the justices, the tax in its due proportion was levied by
the sheriffs.

" By Henry III, every man was compelled to swear, not
only to the amount
of his own movables, but to that of the movables belonging to his two next
neighbors ; and, if the accuracy of his statement was disputed, the truth was
inquired into by a jury of twelve good men of the county. The commissioners were not the justices, but four knights appointed by the justices; and
they were instructed to inquire into the value of every species of personalty,
with the exception of church ornaments, books, horses, arms, gold, silver,
jewels, furniture, the contents of the cellar and larder, and hay and forage for
private use.

I.J

CH.

TAXES,

'i'HKIB NATURE AND

KINDS.

27

their affairs to the public, and still fewer, perhaps, have their
affairs in such shape that public officers can make an inventory
a

of their personal possessions, including property in the hands of
others or at
distance, and debts owing to them, without the asStatutes have recognized
sistance of the owners in preparing it.

the amount by his own oath

if

a

list to be presented by the tax
this difficulty, and provided for
payer under oath, or allowed the assessor to tax every person according to his own judgment, leaving the person taxed to reduce
he shall see fit, and be able to do

oath would be difficult

if

a

a

a

is

desirable
This
objectionable, not only as taking away
privacy in business and family concerns, but also as holding out
false
strong temptation to false swearing in matters where
so.

not impossible of detection.^

"Under the Edwards, the commissioners were appointed immediately by
They called before them the principal inhabitants of each towntlie crown.
ship, and bound four, six or more of them, by oath, to inquire into the value
of

on the day mentioned in the
which was generally the feast of St. Michael. By movables, they were to
understand not only corn, cattle and merchandise, but money, fuel, furniture
the movables possessed by each householder

act,

;

and, if any such articles had been sold.-removed or deand wearing apparel
stroyed since the day specified, they were yet to include them within the
amount. The exceptions allowed were few. The knights and esquires did

not return tlieir armor, horses or equipments, their plate of gold, silver or
clothes or jewels, or those which belonged to their wives; and
persons of inferior rank were exempted from payment for one suit of clothes
for the husband and another for the wife, one bed, one ring,
clasp of gold or
a

brass, their

is

a

a

silk sash or girdle for daily use, and cup of silver or porcelain.
It
evident that, in these inquiries, as the temptation was great, so also were

silver,

of concealment.
But the ingenuity of the commissioners kept
with the artfulness of the defaulters. Each year new regulations were
issued from the exchequer, and, sometimes within
short period, the amount
of tax from the same township was nearly doubled. This growing evil occasioned numerous remonstrances.
The people complained that the collectors
the means

a

pace

entered their houses and searched every apartment; that they defrauded the
king, and that they received bribes to spare some, while at the same time,
through pique and resentment, they aggrieved others."
'

This difflculfy has always existed. Latimer, in his sermon at Stamford, in
of Henry VIII, inveighs against
in this language: "When the
parliament, the high court of this realm,
gathered together, and there
fifteenth part of his goods to the king
determined that every man shall pay
then commissioners come forth, and he that in sight of men, in his cattle, corn,
worth an hundred marks or an hundred pound, will
sheep and other goods,
set himself at ten pound; he will be worth to the king but after ten pound.
Tell me, now, whether this be theft or no "
?

is

a

is

it

is

it

the time
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[^^-

^•

The assessment of personalty holds out constant and very

by concealing the
knowledge of every thing which the tax payer believes cannot
This is so well understood that it is
easily be discovered.
scarcely expected that citizens will voluntarily state what they
possess, or that officers will make much if any effort to discover.
powerful

temptations

to defraud

the

state

Indeed, the assessment of personal property reaches so small a proportion of the amount really protected by government, that it
might almost be said that laws for the purpose remain on the
statute books rather as incentives to evasion and fraud in the
dealings of the citizen with the state than
a revenue for public purposes.

as a means

of realizing

Such taxes are usually unjust in their discrimination between residents and nonresidents who enjoy the same protection
3.

of the laws. This will be manifest from an illustration : If money
is loaned at ten per centum, and the tax upon credits is one per
centum of the capital, the resident capitalist may count upon an
income of nine per centum upon his investments.
But the nonresident who could not be taxed in the state upon his loans
which are made there and protected and enforced by its laws,
would, upon the like investment, count upon ten per centum;
and this difference would not only be a serious discrimination
against the citizen, but it would, and does, encourage further
evasions and frauds, and particularly the loaning of moneys in
the names of nonresidents in order to escape taxation. It also

to citizens, whose investments do not
require personal attention, to take up their residence abroad ; any
saving of the tax being equivalent to an addition of that amount
to their incomes.
4. Taxation of personalty leads to duplicate taxation in various
presents

an inducement

Other taxes besides those by valuation reach such property, being laid in the shape of duties, excise and license fees,
etc. ; and, moreover, when property is moved from one jurisdic-

ways.

tion into another, where the time'fixed for assessment is different,
it may for that reason be twice assessed for a tax on valuation for
the same period of time.
5.

Such taxation

revenue

requires a large addition to the force of
officers which otherwise would be sufficient, and it ren-

ders necessary more frequent assessments than would be requisite

I.]
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subjects which

To make
in characteristics and ownership.
generally thought necessary that the tax payer's

is

just,

it

it

are more permanent

;

debts should be deducted

and this complicates the

difficulty of

is,

and leaves every man, in effect, to
ascertaining what his estate
make his own assessment, or subjects him to the arbitrary and
These are objections which
others, which are more obscure,

need not be mentioned.

A

;

every one feels and appreciates

tax on land

is

capricious action of the assessors.*

to these

not open

Whenever the law seeks to tax land and personalty
with equality, the general result
that land pays much the
is,

objections.

greater proportion of the tax, because this can

all be reached, and

cover

no inquisitorial proceedings are required to disand no frauds or evasions can conceal
from view.

it

it,

all be taxed;

have led some political economists to
advocate the omission of personalty from the customary taxation
by value, and the raising of the ordinary state revenue by tax laid
a

These and other reasons

a

few other subjects which, like land, are
observation
and inspection, and in respect
public
to which neither would harsh sifting processes be required, nor evaexclusively on land and

tax,

is

Such

it

sions be practicable, nor frauds invited.

a

open to constant

claimed,

is

a

while nominally falling upon
few, would in fact be diffused
through the whole community, and collected from all by being
added to the price of what
produced and distributed by the

just as we have found that tax upon any common article of consumption
paid in the end by the consumer,
is

a

classes taxed,

must

is

than

it

it

is

no more burdensome to the dealer who nominally pays
to any other member of the community of consumers.
Adam Smith declared, that " no tax can ever reduce for any considerable time the rate of profit in any particular trade, which
and

always keep its level with other trades in its neighbor-

'

Many statutes leave the assessors to estimate the personal estate, but allow
an excessive valuation by
statement under oath.
Under the almost universal custom of valuing property at from one-fourth to
one-third its estimated value, this privilege to the tax payer becomes of no
avail. A man having an estate of $30,000, may be taxed upon that sum, and
be ■without redress, because he cannot make oath that he is not worth so

if

on but $10,000.

the general valuation

is

much, when

a

the tax payer to reduce

at one-third

only, he should

be taxed

30
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And, indeed, in this country, during and after the great
civil war of 1861-5, it was generally found that a heavy tax
hood."»

iipon any particular article of consumption gave the business that
produced it a new and vigorous impulse of prosperity.'
These constitute

very considerable
source of income to the cities and villages of the country, and
When the amusements are of a
sometimes to the state itself.
Taxes

on Amusements.

a

public nature, like theatrical and other exhibitions and shows,
concerts, games of skill or chance, publicly performed, whether
for profit or otherwise, races, etc., they seem to be as proper sub-

In fact such a
jects of taxation as property or ordinary business.
tax is in the nature of a tax on luxuries, and therefore as unobThe limit to the right to tax
amusements, if any exists, has never been judicially pointed out,

jectionable

as a

tax can well

be.

but when the public are invited to share them, the right must be
clear.
On the other hand it would seem that strictly private and
family amusements ought to be considered wholly exempt, except
possibly when they involve such expense as to be beyond the enjoyment of the people generally, and for that reason to be properly
taxable as luxuries.

The foregoing by no means embraces all the subjects of taxation ; some others will be referred to as we proceed, but the enumeration here made may be sufficient for our present purposes.
Even marriages have sometimes been taxed ; though as a rule the
'

Wealth of Nations, b. v, ch.

11, p. 11, art. 4.

' Mr. David A.

"Wells has treated this general subject with ability in many
A pamphlet embodying the remarks of Mr. Isaac Sherman bepublications.
fore the N. Y. Assembly committee of Ways and Means, October, 1874, is exIt is highly probable that if personalty
ceedingly instructive and valuable.
were wholly exempted from taxation by value, the burden of state taxes would
be no more unequal than now, and that the general tone of public morality,
on the score of taxation, escaping the schooling in evasions which is now had,
would be higher. In our enumeration of taxes, we have not included charges
for postage. These, though called taxes abroad, are in this country locked
upon rather as reasonable charges for a branch of transportation which the
They are not burdens upon the people, because they
government undertakes.

regularly fall below the cost.
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in the case of marriages have been 'only such as
were supposed sufficient to cover the cost of proper regulations.^
fees imposed

if

'

In the British internal revenue law in force near the close of the great
wars with Bonaparte, marriage licenses were taxed ten sliillings if ordinary
and five pounds
The marriage certificate was also taxed five sliilspecial.
That law was very carefully prepared, witli view to producing as
revenue as possible without serious hardships.
The discriminations
Tlius, the keeper of one
against luxuries were properly very considerable.
pleasure horse was taxed 21. lis. M., but for two he was charged HI. 4s., and
for every additional horse 6?. more or thereabouts. One carriage with four
a

lings.
much

was

621.

13Z.,

and two

261.

For

one male sei-vant

the tax was

No tax was charged on incomes less than

501.

;

for ten

it

wheels was taxed

21. Ss.,

from that

a

to 1501.
gradually increasing tax was imposed, and incomes above 1501. paid
ten per cent. Occupations and legal instruments were specially taxed^ the
taxes on indentures of apprenticeship ranged from 15«. up to 50Z., and articles
a

of clerkship in the office of an attorney or solicitor in the higher courts were
130Z.
The window tax was 6s. 6d. on house with six windows and Sil.
10s. on one with fifty.

taxed

