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§ 40. Glassiﬁca.tion.—There are two classes of gratuitous

bailments—-

A. Gratuitous services by the bailee, or bailments for the sole

beneﬁt of the bailor, including

1. Deposits, which are gratuitous bailments of goods

for custody or safe keeping, and

45.

No compensation.

46.

Special bank deposits.

bailee gratuitously.

B. Gratuitous loans by the bailor, which is the Roman com-

modatum, a bailment of .a chattel for use by the bailee

gratis.

§40.[—] Gray v. Merriam, 148 Ill. 179, 35 N. E. R. 810, 39 Am. St. R.

172.

2 17

Diligence.
Same care as of one '11
own.
--Special skill.
--Facts e q u a 11 y within
knowledge of both parties.
Misfeasance and nonfeas·
ance.
Right to use.

--

--

S.

54.

Rights and duties of the
parties.

Termination of the rela
tion.

Special rules.

§ 40. Classiftea.tion.-There are two classes of gratuitous
bailmentsA. Gratuitous services by the bailee, or bailments for the sole
benefit of the bailor, including
1 . Deposits, which are gratuitous bailments o f goods
for custody or safe keeping, and
2. Mandates, which are bailments of goods for the
performance of some service upon them by the
bailee gratuitously.
B. Gratuitous loans by the bailor, which is the Roman com
modatum, a bailment of a chattel for use by the bailee
gratis.

2. Mandates, which are bailments of goods for the

performance of some service upon them by the

Involuntary deposits.
e.

GratuitOUB Services.

§ 40.[-) Gray
172.
2

v.

Merriam, 148 Ill.

179, 35 N. E. R: 8101 39 Am. St. R.
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§§ 41-43

IV/1

OF GRATUITOUS BAILMENTS.

6/I3

A.

pl;

1-43 OF GRATUITOUS BAILMENTS.

OF GRATUITOUS SERVICES.

A. Or (}a.\TuITOos SERVICES.

§41. Deposits and mandates compared.—The bailor who

makes a deposit is called a depositor, his bailee, the depositary.

In mandates the corresponding parties are called the mandator

and mandatory.

Formerly, the two bailments were separately treated. The

deposit was said to consist in custody, the mandate in feasance.

But in fact, both custody and service of some sort are in-

volved in each bailment, and hence the obligations of the

parties are subject substantially to the same rules. The only

distinction is one of emphasis. In deposits custody is the

chief purpose, feasance is incidental. In mandates service is

primary, custody the incident.

§42. Comparison with Latin depositum and mandatum.-

The term deposit is, unfortunately, one of varied meanings.

The ordinary or general bank “deposit” creates the relation

of debtor and creditor, and is not a bailment at all. What
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bankers call “special deposits” are bailments, but only those

for which the bank charges no compensation belong to the

bailment known as a deposit. The word is derived from the

Latin depositnm, but the depositum of the Roman law was of

broader application, and involved distinctions of no conse-

quence in our law. _

The term mandate is equally indeﬁnite and varied in its

meaning. See the word “mandate” in a law dictionary. The

Roman mandatum, from which our word is borrowed, includes

any gratuitous agency, bailment or other.

§43. The general principles of bailments, already noted,

are applicable to gratuitous bailments. The essentials of a

contract as to competent parties, assent, and subject-matter,

call for no special notice here. As already seen (§ 18), the

consideration in gratuitous bailments is the detriment to the

promisee, who by the undertaking of the promisor is prevented

from securing the desired beneﬁt at the hands of another.

§41. Story, Bailments & Car- §43. [—] Coggs v. Bernard, 2

riers, § 140. Ld. Raymond 909, 1 Sm. Lead. Cas.

§42. Story, Bailments & Car- 199.

riers, §§ 44, 45, 84, 88; Schouler,

Bailments & Carriers, § 26, note.
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§ 41. Deposits and mandates compared.-The bailor who
makes a deposit is called a depositor, his bailee, the depositary.
In mandates the corresponding parties are called the mandator
and mandatary.
Formerly, the two bailments were separately treated. Tlie
deposit was said to consist in custody, the mandate in feasarice.
But in fact, both custody and service of some sort are in
volved in each bailment, and hence the obligations of the
parties are subject substantially to the same rules. The only
distinction is one of emphasis. In deposits custody is the
chief purpose, feasance is incidental. In mandates service is
primary, custody the incident.
§ 42.

Comparison with Latin depositum and

mandatum.

The term deposit is, unfortunately, one of varied meanings.
The ordinary or general bank ''deposit'' creates the relation
of debtor and creditor, and is not a bailment at all. What
bankers call ''special deposits'' are bailments, but only those
for which the bank charges no compensation belong to the
bailment known as a deposit. The word is derived from the
Latin depositum, but the depositum of the Roman law was of
broader application, and involved distinctions of no consequence in our law.
.
The term mandate is equally indefinite and varied in its
meaning. See the word "mandate" in a law dictionary. The
Roman mandatum, from which our word is borrowed, includes
any gratuitous agency, bailment or other.
§ 43. The genera.I principles of bailments, already noted,
are applicable to gratuitous bailments. The essentials of a
contract as to competent parties, assent, and subject-matter,
call for no special notice here. As already seen (§ 18), the
consideration in gratuitous bailments is the detriment to the
promisee, who by the undertaking of the promisor is prevented
from securing the desired benefit at the hands of another.
§ 41. Story, Bailments & Car·
riers, § 140.
§ 42. Story, Bailments & Car
riers, §§ 44, 45, 84, 88 ; Sebouler,
nailments & Carriers, § 261 note.

§ 43. [ ] Coggs v. Bernard, 2
Ld. Raymond 909, 1 Sm. Lead. Cas.
199.
-
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OF GRATUITOUS SERVICES.

OF GRATUITOUS SERVICES. §§ 44-47

§§ 44-47

§44. Division of the subject.-—In the following sections

principles which apply particularly to bailments of gratuitous

services will be considered as follows: 1. The nature of the

relation. 2. Its resulting rights and duties. 3. Its termina-

tion.

1. Nature of Deposits and Mandates.

§45. No compensation.-—It is the absence of any recom-

pense, direct or indirect, that marks this class of bailments.

Any legal beneﬁt to the promisor, even though an indirect one,

§ 44. Division of the subject.-In the following sections
principles which apply particularly to bailments of gratuitous
services will be considered as follows : 1. The nature of the
relation. 2. Its resulting rights and duties. 3. Its termina
tion.
1. Nature of' Deposits and Mandates.

takes the bailment out of this class, and makes it a mutual

beneﬁt bailment. It is not strange, therefore, that the cases

arising in this class of bailments are comparatively few.

§46. Special bank deposits.——Banks frequently receive for

deposit in their safes boxes or packages containing the money

or other valuables of favored individuals. For this the bank

receives no compensation, it has no right to use or even ex-

amine the contents, and upon demand of the depositor must

return the speciﬁc valuables in bulk as they were deposited.

§ 45. No compensation.-It is the absence of any recom
pense, direct or indirect, that marks this class of bailments.
Any legal benefit to the promisor, even though an indirect one,
takes the bailment out of this class, and makes it a mutual
benefit bailment. It is not strange, therefore, that the cases
arising in this class of bailments are comparatively few.

These special deposits form no part of the bank’s regular

business, and no bank oﬁ‘icer has any authority to bind the
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bank to such a bailment without the expressed or implied as-

sent of the directors. It is settled by the weight of authority

that where a cashier or other officer is known by the directors

to be in the habit of receiving such deposits, the bank is a

gratuitous bailee of all special deposits so received. The

contract is not ultra vires even in the case of national banks.

§47. Involuntary deposits arise when through ﬂood or

other disaster goods are cast upon the land of one not their

owner. If this happens without fault of the owner, the de-

positary is a gratuitous bailee and must allow the owner to

§45. Compare [—] Newhall v. tional Bank v. Graham, 100 U. S.

Paige, 10 Gray (Mass.) 366; 699; [—] Preston v. Prather, 137

[—] Preston v. Prather, 137 U. S. U. S. 604, 11 Sup. Ct. 162; but com-

604; First National Bank v. Graham, pare First National Bank v. Ocean

100 U. S. 699; see also [—] Gray v. National Bank, 60 N. Y. 278, 19

Merriam, 148 Ill. 179, 35 N. E. R. Am. R. 181. See also Goodwin v.

810, 39 Am. St. R. 172; Woodruif v. Ray, 108 Tenn. 614, 69 S. W. R.

Painter, 150 Pa. St. 91, 24 Atl. R. 730, 91 Am. St. R. 761.

621, 30 Am. St. R. 786. §47. See Story, Bailments é';

§46. [—] Foster v. Essex Bank, Carriers, § 83, a.

17 Mass. 479, 9 Am. D. 168; Na-
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§ 46.

Special bank deposits.-Banks frequently receive for

deposit in their safes boxes or packages containing the money
or other valuables of favored individuals. For this the bank
receives no compensation, it has no right to use or even ex
amine the contents, and upon demand of the depositor must
return the specific valuables in bulk as they were deposited.
These special deposits form no part of the bank's regular
business, and no bank officer has any authority to bind the
bank to such a bailment without the expressed or implied as
sent of the directors. It is settled by the weight of authority
that where a cashier OI' other officer is known by the directors
to be in the habit of receiving such deposits, the bank is a
gratuitous bailee of all special deposits so received. The
contract is not ultra vires even in the case qf national banks.
§ 47. Involuntary deposits arise when through flood or
other disaster goods are cast upon the land of one not their
owner. If this happens without fault of the owner, the de
positary is a gratuitous bailee and must allow the owner to
§ 45. Compare [-] Newhall v.
Paige, 10 Gray (Mass. ) 366 ;
[-] Preston v. Prather, 137 U. S.
604 ; First National Bank v. Graham,
100 U. S. 699 ; see also [-] Gray v.
Merriam, 148 Ill. 179, 35 N. E. R.
810, 39 Am. St. R. 172 ; Woodruff v.
Painter, 150 Pa. St. 91, 24 Atl. R.
621, 30 Am. St. R. 786.
§ 46. [-] Foster v. Essex Bank,
J7 Mass. 479, 9 Am. D. 168 ; Na-

tional Bank v. Graham, 100 U. S.
699 ; [ -] Preston v . Prather, 137
U. S. 604, 11 Sup. Ct. 162 ; but com
pare First National Bank v. Ocean
National Bank, 60 N. Y. 278, 19
Am. R. 181. See also Goodwin v.
Ray, 108 Tenn. 614, 69 S. W. R.
730, 91 Am. St. R. 761.
§ 47.
See Story, Bailmentr; ::.:
Carriers, § 831 a,
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gg 43-50 OF GRATUITOUS BAILMENTS.

§ § 4S-50

OF GRATUITOUS BAILMENTS.

remove the goods. If the owner was at fault, however, it

would seem that he has no right to enter and remove without

recompensing the depositary, but the latter has no right to

use or appropriate to himself the goods cast upon him.

2. Rights and. Duties of the Parties.

§48. Diligence.—It is the ﬁrst duty of the bailee to take

remove the goods. If the owner was at fault, however, it
would seem that he has no right to enter and remove without
recompensing the depositary, but the latter has no right to
use or appropriate to himself the goods cast upon him.

reasonable care of the bailed chattel. As he receives no bene-

2.

ﬁt the care required is slight diligence, and it is said that he

Rights and Duties of the Parties.

is liable only for gross negligence. What is reasonable care

will depend on the nature and value of the bailed chattel, the

circumstances of the undertaking, and the contract of the

parties. This contract may enlarge or limit the liability so

as to make the bailee an insurer or free from any liability for

less than negligence amounting, in legal effect, to fraud, which

no contract can excuse.

§49. ?Same care as of one’s own.—It has often been

suggested that if the bailee takes the same care of the bailed

goods as of his own he is free from liability. But one may

take risks with his own that he has no right to take with

another’s property. Taking such care of the bailed goods as
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of one’s own repels a presumption of gross negligence, but

this may be overcome and liability fastened upon the bailee,

nevertheless, by showing want of slight diligence. The ques-

tion is not one of the care exercised by an individual but by

a class. Slight care is not that which an individual may

bestow in a given case, but which men of a class are wont to

bestow in such a case.

§50. ——Special skil1.—It has been held that one holding

§ 48. [—] Coggs v. Bernard, 2 Ld.

Ray. 909, 1 Sm. Ld. Cas. 199;

[—] Foster v. Essex Bank, 17 Mass.

479, 9 Am. D. 168; [—] Gray v.

Merriam, 148 Ill. 179, 35 N. E. R.

810, 39 Am. St. R. 172; First Na-

tional Bank v. Graham, 100 U. S.

699; [—] Preston v. Prather, 137

U. S. 604, 11 Sup. Ct. 162; Jenkins

v. Bacon, 111 Mass. 373, 15 Am. R.

33; Eddy v. Livingston, 35 Mo. 487,

§ 48. Diligence.-It is the first duty of the bailee to take
reasonable care of the bailed chattel. As he receives no bene
fit the care required is slight diligence, and it is said that he
is liable only for gross negligence. What is reasonable care
will depend on the nature and value of the bailed chattel, the
circumstances of the undertaking, and the contract of the
parties. This contract may enlarge or limit the liability so
as to make the bailee an insurer or free from any liability for
less than negligence amounting, in legal effect, to fraud, which
no contract can excuse.
§ 49. -Same care as of one 's own.-It has often been
suggested that if the bailee takes the same care of the bailed
goods as of his own he is free from liability. But one may
take risks with his own that he has no right to take with
another 's property. Taking such care of the bailed goods as
of one 's own repels a presumption of gross negligence, but
this may be overcome and liability fastened upon the bailee,
nevertheless, by showing want of slight diligence. The ques
tion is not one of the care exercised by an individual but by
a class. Slight care is not that which an individual may
bestow in a given case, but which men of a class are wont to
bestow in such a case.

88 Am. D. 122; [—] Knowles v. At-

lantic etc. R. R. Co., 38 Me. 55, 61

.\m. D. 234.

§49. [—] Coggs v. Bernard, 2

Ld. Ray. 909, 1 Sm. Ld. Cas. 199;

First National Bank v. Graham, 79

Pa. St. 106, 21 Am. R. 49;

[—] Doorman v. Jenkins, 2 Ad. 8a

El. 256, 29 E. C. L. 80; [—] Gray v.

Merriam, 148 Ill. 179, 35 N. E. R.

810, 39 Am. St. R. 172; Conner v.

Winton, 8 Ind. 315, 65 Am. D. 761;

[—] Knowles v. Atlantic etc. R. R.

Co., 38 Me. 55, 61 Am. D. 234.

§50. [—] Gray v. Merriam, 148

lll. 179, 35 N. E. R. 810, 39 Am. St.

20

§ 50.

-Special

skill.

It has been held that one holding

-

§ 48. [-] Coggs v. Bernard, 2 Ld.
Ray. 909, 1 Sm. Ld. Ca!. 199 ;
[-] Foster v. Es8ex Bank, 17 Mass.
479, 9 Am. D. 168 ; [-] Gray v.
Merriam, 148 Ill. 179, 35 N. E. R.
810, 39 Am. St. R. 172 ; First Na
tional Bank v. Graham, 100 U. S.
699 ; [-] Preston v. Prather, 137
U. S. 604, 11 Sup. Ct. 162 ; Jenkins
v. Bacon, 111 Mass. 373, 15 Am. R.
33 ; Eddy v. Livingston, 35 Mo. 487,
88 Am. D. 122 ; [-] Knowles v. At
lantic etc. R. R. Co., 38 Me. 55, 61
.\m. D. 234.

§ 49. [-] Coggs v. Bernard, 2
Ld. Ray. 909, 1 Sm. Ld. Cai. 199;
First National Bank v. Graham, 79
Pa. St. 106, 21 Am. R. 49;
[-] Doorman v. Jenkins, 2 Ad. &
El. 256, 29 E. C. L. 80 ; [-] Gray v.
Merriam, 148 Ill. 179, 35 N. E. R.
810, 39 Am. St. R. 172 ; Conner v.
Winton, 8 Ind. 315, 65 Am. D. 761;
[-] Knowles v. Atlantic etc. R. R.
Co., 38 Me. 55, 61 Am. D. 234.
§ 50. [-] Gray v. Merriam, 148
Ill. 179, 35 N. E. R. 810, 39 Am. St.
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OF G :kA 'i'U ITOUS SERVICES.

or GRATUITOUS SERVICES. §§ 51-53

§§ 51-53

himself out as having special skill must exercise such skill or

he will be liable, even though he receive no recompense for the

service. Want of skill in this case is said to be imputable to

gross negligence.

§ 51. ——Facts equally within the knowledge of both part-

ies.—And it is said that if the loss results from conditions

equally within the knowledge of the bailor and bailee the

former cannot maintain an action against the latter. Thus, if

the character and habits of the bailee, or the place where the

goods are to be deposited are known to the bailor, he is pre-

sumed to assent to such conditions and is estopped from set-

ting up any loss therefrom.

§52. illlisfeasance and nonfeasance.—While the detri-

ment to the bailee is held to furnish sufficient consideration to

uphold the contract, yet the law does not recognize this detri-

ment until the bailee has entered upon the undertaking. Until

that moment the bailor is still at liberty to secure another to

himself out as having special skill must exercise such skill or
he will be liable, even though he receive no recompense for the
service. Want of skill in this case is said to be imputable to
gross negligence.
§ 61.
Facts equally within the knowledge of both p&rt
ies.-And it is said that if the loss results from conaitions
equally within the knowledge of the bailor and bailee the
former cannot maintain an action against the latter. Thus, if
the character and habits of the bailee, or the place where the
goods are to be deposited are known to the bailor, he is pre
sumed to assent to such conditions and is estopped from set
ting up any loss therefrom.
--

do the service. Accordingly the gratuitous bailee is not liable

for any injury arising from nonfeasance, from his entire fail-

ure to perform, but only from misfeasance, from his defective
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performance amounting to gross negligence. The bailee is

liable for misfeasance but not for nonfeasance.

§53. Right to use.—Any advantageous use by the bailee

would make the relation a mutual beneﬁt bailment. Only

such use as is incidental to the proper preservation of the

thing, as exercise of a horse, is allowed. If the bailee uses

the thing, not only does the bailment become a mutual beneﬁt

bailment demanding of the bailee its larger measure of dili-

gence, but if the use be unauthorized the bailee becomes abso-

lutely liable for the safety of the chattel and is responsible

for loss to it arising from.any cause whatever.

§ fi2. --ltlisfeasance and nonfeasance.-While the detri
ment to the bailee is held to furnish sufficient consideration to
uphold the contract, yet the law does not recognize this detri
ment until the bailee has entered upon the undertaking. Until
that moment the bailor is still at liberty to secure another to
do the service. Accordingly the gratuitous bailee is not liable
for any injury arising from nonfeasance, from his entire fail
ure to perform, but only from misfeasance, from his defective
performance amounting to gross negligence. The bailee is
liable for misfeasance but not for nonfeasance.

R. 172; [—] Steamboat New World

v. King, 16 How. (U. S.) 469;

[—] Preston v. Prather, 137 U. S.

604; Isham v. Post, 141 N. Y. 100,

35 N. E. R. 1084, 38 Am. St. R. 766;

Eddy v. Livingston, 35 Mo. 487, 88

Am. D. 122; Shiells v. Blackburn, 1

H. Bl. 158.

§51. [—] Coggs v. Bernard, 2

Ld. Ray. 909, 1 Sm. L. Gas. 199;

[—] Knowles v. Railroad, 38 Me. 55,

61 Am. D. 234; Parker v. Union Ice

and Salt Oo., 59 Kan. 626, 54 Pac. R.

§ 53. Bight to use.-Any advantageous use by the bailee
would make the relation a mutual benefit bailment. Only
such use as is incidental to the proper preservation of the
thing, as exercise of a horse, is allowed. If the bailee uses
the thing, not only does the bailment become a mutual benefit
bailment demanding of the bailee its larger measure of dili
gence, but if the use be unauthorized the bailee becomes abso
lutely liable for the safety of the chattel and is responsible
for loss to it arising from. any cause whatever.

672, 68 Am. st. R. 383.

§52. [—] Thorne v. Deas, 4

Johns. (N Y.) 84.

§ 53. [—-] Gray v. Merriam,

148 Ill. 179, 35 N. E. R. 810, 39 Am.

St. R. 172; [—] Preston v. Pra-

ther, 137 U. S. 604, 11 Sup. Ct. 162;

Alvord v. Davenport, 43 Vt. 30;

Story, Bailments & Carriers, § 89.

21 N ..

172 ; [-] Steamboat New World
King , 16 How. ( U. S.) 469 ;
[-] Preston v. Prather, 1 3 7 U. S.
604 ; Isham v. Post, 141 N. Y. 1 0 0,
35 N. E. R. 1084, 38 Am. St. R. 766 ;
Eddy v. Livingston, 35 Mo. 487, 88
Am. D. 122 ; Shiells v. Blackburn, 1
H. BI. 158.
§ 51. [-] Coggs v. Bernard, 2
Ld. Ray. 909, 1 Sm. L. Cas. 199 ;
[-] Knowles v, Bailroad1 38 Me. 5ts,

R.
Y.

61 Am. D. 234 ; Parker v. Union Ice
and Salt Co., 59 Kan. 626, 54 Pac. R.
6 72, 68 Am. St. R. 383.
§ 52. [-]
Thorne v. Deas, 4
Johns. (N Y. ) 84.
§ 53.
[ ]
Gray v. Merriam,
148 Ill. 179, 35 N. E. R. 810, 39 Am.
St. R. 172 ; [-] Preston v. Pra·
ther, 137 U. S. 604, 11 Sup. Ct. 162 ;
Alvord v. Davenport, 43 Vt. 30 ;
Story, Bailments & Carriers, I 89,
-
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§54. OF GRATUITOUS BAILMENTS.

§ 54

OF GRATUITOUS BAILMENTS.

3. Termination of the Relation.

§54. Special rules.—The various modes of terminating a

baihnent have been already discussed (§ 24). In gratuitous

3. Termination of the Relation.

bailments the bailee has nothing to gain by continuing the re-

lation. The bailor, therefore, may terminate it at any time,

but must have regard for the convenience of the bailee, making

demand and allowing a reasonable time for the bailee to make

delivery. The same privilege of terminating the relation at

will belongs to the bailee, unless he has undertaken the cus-

tody for a ﬁxed time or has agreed to carry to a deﬁnite place,

in which case he must after entering upon performance com-

plete it or he is liable to the bailor for any damage due to his

default. Redelivery must be made to the proper party at the

bailee’s peril.

§54. Winkley v. Foye, 33 N. H. St. R. 761; Story, Bailments & Car-

171, 66 Am. D. 715; Beardslee v. riers, § 208-210; Wear v. Gleason,

Richardson, 11 Wend. (N. Y.) 25, 52 Ark. 364, 12 S. W. R. 756, 20

25 Am. D. 596; Goodwin v. Ray, 108 Am. St. R, 186.

'l‘enn. 614, 69 S. W. R. 730, 91 Am.
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§ 54. Special rules.-The various modes of terminating a
bailment have been already discussed ( § 24). In gratuitous
bailments the bailee has nothing to gain by continuing the re
lation. The bailor, therefore, may terminate it at any time,
but must have regard for the convenience of the bailee, making
d�and and allowing a reasonable time for the bailee to make
delivery. The same privilege of terminating the relation at
will belongs to the bailee, unless he has undertaken the cus
tody for a fixed time or has agreed to carry to a definite place,
in which case he must after entering upon performance com
plete it or he is liable to the bailor for any damage due to his
default. Redelivery must be made to the proper party at the
bailee 's peril.
§ 54. Winkley v. Foye, 33 N. H.
1 71, 66 Am. D. 715 ; Beardslee v.
Richardson, 1 1 Wend. (N. Y. ) 25,
25 Am. D. 596 ; Goodwin v. Ray, 108
Tenn. 614, 69 S. W. R. 730, 91 Am.

St. R. 761 ; Story, B ailm ents & Car·
riers, § 208-210 ; Wear v. Gleason,
52 Ark. 364, 12 S. W. R. 756, 20
Am.. St. R, 186.
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