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The facts are stated in the opinion.
Holt, C. J. The ease is shortly this.

1703.

This defendant under-

takes to remove goods from one cellar to another, and there lay

them down safely ; and he managed them so negligently, that for
want of care in him some of the goods were spoiled. Upon not
guilty pleaded, there has been a verdict for the plaintiff, and
that upon full evidence, the cause being tried before me at Guildhall. There has been a motion in arrest of judgment, that the
declaration is insufficient because the defendant is neither laid
to be a common porter, nor that he is to have any reward for
his labor, so that the defendant is not chargeable by his trade,
and a private person cannot be charged in an action without a
reward.

I

have had a great consideration

some

of this case; and because

of the books make the action lie upon the reward, and

I made

a great question whether
as this decconsideration,
this declaration was good. But upon
laration
think the action will well lie. In order to show the
1

1

I

is,

some upon the promise, at first
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§ 1 DEFINITION AND CLASSIFICATION.

grounds upon which a man shall be charged with goods put

into his custody, I must show the several sorts of bailments.

And there are six sorts of bailments. The first sort of baibuent

is, a bare naked bailment of goods, delivered by one man to an-

other to keep for the use of the bailor; and this I call a depos-

itum, and it is that sort of bailment which is mentioned in

Southcote's case. The second sort is, when goods or chattels that

are useful are lent a friend gratis, to be used by him; and this is

called commodatum, because the thing is to be restored in specie.

The third sort is, when goods are left with the bailee to be used

by him for hire; this is called locatio et conductio, and the

lender is called locator, and the borrower conductor. The fourth

sort is, when goods or chattels are delivered to another as a

pawn, to be a security to him for money borrowed of him by

the bailor; and this is called in Latin, vadium, and in English,

a pawn or a pledge. The fifth sort is, when goods or chattels are

delivered to be carried, or something is to be done about them

for a reward to be paid by the person who delivers them to the

bailee, wiio is to do the thing about them. The sixth sort is,
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when there is a delivery of goods or chattels to somebody who is

to carry them, or do something about them gratis, without any

reward for such his work or carriage, which is this present case.

I mention these things, not so much that they are all of them

so necessary in order to maintain the proposition which is to be

proved, as to clear the reason of the obligation which is upon

persons in cases of trust.

As to the first sort, where a man takes goods in his custody

to keep for the use of the bailor, I shall consider for what things

such a bailee is answerable. He is not answerahle if they are

stole without any fault in him, neither ivill a common neglect

make him chargeable, but he must he guilty of some gross neg-

lect. There is, I confess, a great authority against me; where

it is held that a general delivery will charge the bailee to an-

swer for the goods if they are stolen, unless the goods are spe-

cially accepted to keep them only as you will keep your own.

But my Lord Coke has improved the case in his report of it;

for he will have it, that there is no difference between a special

acceptance to keep safely, and an acceptance generally to keep.

But there is no reason or justice, in such a case of a general

bailment, and where the bailee is not to have any reward, but

keeps the goods merely for the use of the bailor, to charge him
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grounds upon which a man shall be charged with goods put
into his custody, I must show the several sorts of bailments.
And there are six sorts of bailments. The first sort of bailment
is, a bare naked bailment of goods, delivered by one man to an
other to keep for the u e of the bailor ; and this I call a depos
itum, and it is that sort of bailment which is mentioned i n
Southcote's case. The second sort is, when goods o r chattels that
are useful are lent a friend gra tis, to be used by him ; and this is
cal led cornrnodaturn, becau e the thing is to be restored in specie.
The third sort is, when goods are left with the bailee to be used
by him for hire ; this is called locatio et condu ctio, and the
lender is called locator, and the borrower conductor. The f oitrth
sort is, when goods or chattels are delivered to another as a
pawn, to be a security to him for money borrowed of him by
the bailor ; and this is called in Latin, vadiitm, and in English,
a pawn or a pledge. The fifth sort is, when goods or chattels are
delivered to be carried, or something is to be done about them
for a reward to be paid by the person who delivers th m to the
bailee, who is to do the thing about them. The sixth o.rt is,
when there is a d livery of goods or chattels to somebody who is
to carry them, or do omething a bout th m gratis, without any
reward for such his work or carriao·e, whi h is this present case.
I mention these thing , not so much that th y are all of them
so necessary in order to maintain the propo ition which is to be
proved, as to clear the reason of the obligation which is upon
persons in cases of trust.
As to the first sort, 'iVhere a man takes goods in his custody
to keep for the use of the bailor, I shall consider for what things
such a bailee is ans,verable. He is not answerable if they are
stole without any faiilt in him, neither will a common neglect
make him chargeable, but he miist be guilty of some gross neg
lect. There is, I confess, a great authority against me ; where
it is held that a general delivery will charge the bailee to an
swer for the goods if they are stolen, unless the goods are spe
cially accepted to keep them only as you will keep your own.
But my Lord Coke has improved the case in his report of it ;
for he will have it, that there is no difference between a special
acceptance to keep safely, and an acceptance generally to keep.
But there is no reason or j ustice, in such a case of a general
bailment, and where the bailee is not to have any reward, but
keeps the goods merely for the use of the bailor, to charge him
2
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without some default in him. For if he keeps the goods in such

a case with an ordinary care, he has performed the trust reposed

in him. But according to this doctrine the bailee must answer

for the wrongs of other people, which he is not, nor cannot be

sufficiently armed against. If the law be so, there must be some

just and honest reason for it, or else some universal settled rule

of law upon wliich it is grounded ; and therefore it is incumbent

upon them that advance this doctrine to show an undisturbed

rule and practice of the law according to this position. But to

show that the tenor of the law was always otherwise, I shall

give a history of the authorities in the books in this matter ; and

by them show, that there never was any such resolution given

before Southcote's case. The 29 Ass. 28 is the first case in the

books upon that learning; and there the opinion is, that the

bailee is not chargeable, if the goods are stole. As for 8 Edw. 2,

Fitzh. Detinue 59, where goods are locked in a chest, and left

with the bailee, and the oAvner took away the key, and the goods

were stolen, it was held that the bailee should not answer for

the goods; that case they say differs, because the bailor did not
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trust the bailee with them. But I cannot see the reason of that

difference, nor why the bailee should not be charged with goods in

a chest, as well as with goods out of a chest; for the bailee has

as little power over them when they are out of a chest, as to any

benefit he might have by them, as when they are in a chest ; and

he has as great power to defend them in one case as in the other.

The case of 9 Edw. 4. 40. b. was but a debate at bar; for Danby

was but a counsel then; though he had been chief justice in the

beginning of Edw. 4, yet he was removed, and restored again

upon the restitution of Hen. 6, as appears by Dugdale 's Chronica

Series. So that what he said cannot be taken to be any authority,

for he spoke only for his client ; and Genney, for his client, said

the contrary. The case in 3 Hen. 7. 4. is but a sudden opinion;

and that but by half the court ; and yet, that is the only ground

for this opinion of my Lord Coke which besides he has improved.

But the practice has been always at Guildhall, to disallow that

to be a sufficient evidence to charge the bailee. And it was prac-

tised so before my time, all Chief Justice Pemberton's time, and

ever since, against the opinion of that case. When I read

Southcote's case heretofore, I was not so discerning as my

brother Powys tells us he was, to disallow that case at first ; and

came not to be of this opinion till I had well considered and
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without some default i n him. For i f he keeps the goods in such
a case with an ordinary care, he has performed the trust reposed
in him. But according to this doctrine the bailee must answer
for the wrongs of other people, -vvhi ch he is not, nor cannot be
sufficiently armed against. If the law be so, there must be some
j ust and honest reason for it, or e lse some universal settled rule
of law upon which it is grounded ; and therefore it is incumbent
upon them that adYance this loctrine to show an undisturbed
rule and practice of the law according to this position. But to
show that the tenor of the law was always otherwise, I shall
give a history of the authorities in the books in this matter ; and
by them show that there never was any such resolution given
before Southcote 'is case. The 29 Ass. 28 is the first case in the
books upon that l earni.nO' ; and there the opinion is, that the
bailee i not charg able, i f the goods are tole. As for 8 E dw. 2 ,
Fitzh. Detinue 5 9 , where goods ar locked i n a chest, and left
with the bailee, and the owner took away the key, and the goods
were stolen, it was held that the bailee shoul d not a nswer for
the goods; that case they say differs, because the bailor did not
tru t the bailee with them. But I cannot see the reason of that
difference, nor why the bailee should not be charged with goods in
a ch st, as well as with goods out of a chest ; for the bailee has
as l ittle power over them when they are out of a chest, as to any
benefit he might have by them, as when they are in a chest; and
he has as great power to defend them in one case as in th� other.
The case of 9 E dw. 4. 40. b. was but a debate at bar ; for Danby
was but a counsel then ; though he had been chief justice in the
beginning of Edw. 4, yet he was removed, and restored again
upon the restitution of Hen. 6, as appears by D ugdale 's Chronica
Series. So that what he said cannot be taken to be any authority,
for he spoke only for his client ; and Genney, for his client, said
the contrary. The case in 3 Hen. 7. 4. is but a sudden opinion ;
and that but by half the court ; and yet, that is the only ground
for this opinion of my Lord Coke which besides he has improved.
But the practice has been always at Guildhall, to disallow that
to be a sufficient evidence to charge the bailee. And it was prac
t ised so before my time, all Chief Justice Pemberton 's time, and
ever since, against the opinion of that case. When I read
Southcote 's case heretofore, I was not so discerning as my
brother Powys tells us he was, to disallow that case at first ; and
came not to be of this opinion till I had well considered and
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digested that matter. Though, I must confess, reason is strong

against the case, to charge a man for doing such a friendly act*

for his friend ; but so far is the law from being so unreasonable,

that such a bailee is the least chargeable for neglect of any. For

if he keeps the goods bailed to him but as he keeps his own,

though he keeps his own. but negligently, yet he is not chargeable

for them; for the keeping them as he keeps his own is an argu-

ment of his honesty. A fortiori, he shall not be charged where

they are stolen without any neglect in him. Agreeable to this

is Bracton, lib. 3, c. 2, 99, b. 'J. S. apud queni res dcponitur, re

ohligatur, et de ea re, quam accepit, rcstituenda tenetur, et etiam

ad id, si quid in re deposita dole commiserit; cidpae autem no-

mine non tenetur, scilicet desidiae vel negligentiae, quia qui

negligenti arnica rem custodiendani tradit, sihi ipsi et propriae fa-

tuitati hoc deiet imputare.' As suppose the bailee is an idle,

careless, drunken fellow, and comes home drunk, and leaves

all his doors open, and by reason thereof the goods happen to

be stolen with his own. ; yet he shall not be charged, because it is

the bailor's own folly to trust such an idle fellow. So that this
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sort of bailee is the least responsible for neglects, and under

the least obligation of any one, being bound to no other care

of the bailed goods than he takes of his own. This Bracton I

have cited is, I confess, an old author; but in this his doctrine

is agreeable to reason, and to what the law is in other countries.

The civil law is so, as you have it in Justinian's Inst. lib. 3,

tit. 15. There the law goes further; for there it is said: 'Ex

eo solo tenetur, si quid dolo commiserit : culpae autem nomine,

id est, desidiae ac negligentiae, non tenetur. Itaque securus est

qui parum diligenter custoditam rem furto amiserit quia qui

negligenti amico rem custodiendam tradit, non ei, sed suae facil-

itati, id imputare debet.' So that a bailee is not chargeable

without an apparent gross neglect. And if there is such a gross

neglect, it is looked upon as an evidence of fraud. Nay, sup-

pose the bailee undertakes safely and securely to keep the goods,

in express words; yet even that won't charge him with all

sorts of neglects; for if such a promise were put into writing,

it would not charge so far, even then. Hob. 34, a covenant, that

the covenantee shall have, occupy, and enjoy certain lands, does

not bind against the acts of wrongdoers. 3 Cro. 214, ace, 2 Cro.

425, ace, upon a promise for quiet enjoyment. And if a prom-

ise will not charge a man against wrongdoers, when put in writ-
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digested that matter. Though, I must confe , reason is strong
against the case, to charge a man for doing such a friendly act·
for his friend ; but so far is the law from being so unrea onable,
that such a bailee is the least chargeable for neglect of any. For
if he keeps the goods bailed to him but as he keeps his own,
though he keeps his own but negligently, yet he is not chargeable
for them ; for the keeping them as he keeps his mvn is an arO'u
ment of his honesty. A fortiori, he hall not be charged where
they are stolen without any neglect in him. Agreeable to this
is Bracton, lib. 3, c. 2, 99, b. 'J. . apud quern res dcponitur, re
obligatitr, et de ea re, quam accepit, 1· stititenda tenetiff, t timn
ad id, si qitid i n re deposita dolo commiserit j citlpae au tern no
rnine non tenetur, scilicet desidiae vel negligentiae, quia qui
negligenti arnico rem cu todiendam tradit sibi ipsi et propriae fa
tititati hoc debet irnpittare. ' As uppo e the bailee is an idle,
carele s, drunken fellow, and comes home drunk, and leave
all his doors open, and by rea on thereof the goods happen to
be stolen with his own; yet he hall not be charged because it is
the bail or 's own fol ly to tru t uch an idle fellow. So that this
sort of bail e is the 1 a t respon ible for neglect , and under
the least obliO'ation of any one, being bound to no other care
of the bailed good than he take of hi own. Thi Bracton I
have cited is, I confe , an old author ; but i n thi hi doctrine
i agreeable to reason, and to what the law is in other countries.
The civil l aw is so, a you have it in Justinian 's Inst. lib. 3,
tit. 1 5. There the law goe further ; for th re it is said : 'Ex
eo solo tenet1tr, si qitid dolo cornrniserit: culpae au tern nomine,
id est, desidiae ac negligentiae, non tenetur. Itaqiie seci trus es�
qui pariim diligenter custoditarn rem fitrto arniserit qitia qui
negligenti aniico rem custodiendam tradit, non ei, sed si tae faci1itati, id impidare debet.' So that a bailee is not chargeable
without an apparent gross neglect. And if there is such a gross
neglect, i t is looked npon as a n evidence of fraud. Nay, sup
pose the bailee undertakes safely and securely to keep the goods,
in express words ; yet even that won 't charge him with all
sorts of neglects ; for i f such a promise were put i nto writing,
it would not charge so far, even then. Hob. 34, a covenant, that
the covenantee shall have, occupy, and enjoy certain lands, does
not bind against the acts of wrongdoers. 3 C ro. 2 14, acc., 2 C ro.
425, acc., upon a promise for quiet enjoyment. And if a p rom
ise will not charge a man against wrongdoers, when put in writ-
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ing, it is hard it should do it more so when spoken. Doct. and

Stud. 130 is in point, that though a bailee do promise to re-

deliver goods safely, yet if he have nothing for the keeping

of them, he will not be answerable for the acts of a wrongdoer.

So that there is neither sufficient reason nor authority to support

the opinion in Southeote's ease. If the bailee be guilty of gross

negligence, he will be chargeable, but not for any ordinary neg-

lect, -^^ c^^ ji '' -' -■' "

■*'' As to the second sort of baibnent, viz. commodatum, or lending

gratis, the borrower is bound to the strictest care and diligence

to keep the goods, so as to restore them back again to the lender ;

because the bailee has a benefit by the use of them, so as if the

bailee be guilty of the least neglect he will be answerable : as, if

a man should lend another a horse to go westward, or for a

month; if the bailee go northward, or keep the horse above a

month, if any accident happen to the horse in the northern jour-

ney, or after the expiration of the month, the bailee will be

chargeable; because he has made use of the horse contrary to

the trust he was lent to him under ; and it may be, if the horse
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had been used no otherwise than he was lent, that accident

would not have befallen him. This is mentioned in Bracton uhi

supra: his words are: 'Is autem ciii res aliqua utenda datur, re

oUigatur, quae commodata est, sed magna differentia est inter

mutimm et commodatum; quia is qui rem mutuam accepit, ad

ipsam restituendam tenetur, vel ejus pretium, si forte incendio,

ruina, naufragio, aid latronum vel hostium incursu, consumpta

fuerit, vel deperdita, suhtracta vel ahlata. Et qui rem utendam

accepit, non sufficit ad rei custodiam, quod talem diligentiam

adhiheat, qualem suis rehus propriis adhihere solet, si alius earn

diligentius potuit custodire; ad vim autem majorem, vel casus

fortuitos non tenetur quis, nisi culpa sua intervenerit. Tit si rem

sihi commodatum domi, secum detulerit cum peregre profectus

fuerit, et Ulam incursu hostium vel praedonum, vel naufragio,

amiserit, non est duhium quin ad rei restitutionem teneatur.'

I cite this author, though I confess he is an old one, because his

opinion is reasonable, and very much to my present purpose,

and there is no authority in the law to the contrary. But if the

bailee put this horse in his stable, and h*' were stolen from

thence, the bailee shall not be answerable for him. But if he or

his servant leave the house or stable doors open, and the thieves

take the opportunity of that and steal the horse, he will be
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ing, it is hard it should do it more so when spoken. Doct. and
Stud. 130 is in point, that though a bailee do p romise to re
deliver goods safely, yet if he have nothing for the keeping
of them, he will not be answerable for the acts of a -wrongdoer.
So that there is neither sufficient reason nor authority to support
the opinion in Southcote 's case. If the bailee be guilty of gross
negligence_, he will be chargeable, but not for any ordinary neg
lect '"'
As to the second sort of bailment, viz. cornmodatum, or lending
gratis, the borrower is bound to the strictest care and diligence
to keep the goods, so as to restore them back again to the lender ;
because the bailee has a benefit by the use of them, so as if the
bailee be guilty of the least negl ect he will be answerable : as, if
a man should lend another a horse to go westward, or for a
month ; if the bailee go northward, or keep the horse above a
month, if any accident happen to the horse in the northern jour
ney, or after the expiration of the month, the bailee will be
chargeable ; becau e he has made use of the horse contrary to
the trust he was lent to him under ; and it may be, if the horse
had been used no otherwise than he was lent, that accident
would not have befallen him. This is mentioned in Bracton u b i
silpra: his words are : 'Is autem c1ii res aliqiia utenda datur, re
obligatur, quae coninwdata est, sed rnagna differentia est inter
mittumn et con'l/lnodatitm; qiiia is qui rem mittuam accepit, ad
ipsam restituendam tenetur, vel ejiis p1·etium, si forte incendio,
ruina, naufragio, ailtt latronum vel lwstium inciirsu, consumpta
fuerit, vel deperdita, subtracta vel ablata. Et qui rem u tendam
accepit, non sitfficit ad rei G1.ltstodia m, qiwd talem diligentiam
adhibeat, qitaleni suis rebiis propriis adhibere solet, si alius eam
diligentius potiltit custodire; ad vim autem majorem, vel casus
fortuitos non tenetitr quis, nisi culpa siw intervenerit. Ut si rem
sibi commodatum domi, seciim detulerit cmn peregre profectits
fiierit, et i1lam incursu hostium vel praedo niltm, vel naufragio,
amise1rit, non est ditbiiim quin ad rei restitutionem teneatur.'
I cite this author, though I confess he is an old one, because his
opinion is reasonable, and very much to my present purpose,
and there is no authority in the law to the contrary. But if the
bailee put this horse in his stable, and hP were stolen from
thence, the bailee shall not be answerable for him. But if he or
his servant leave the house or stable doors open, and the thieves
take the opportunity of that and steal the horse, he will be
fi

§ 1

DEFINITION AND CLASSIFICATION.

chargeable; because the neglect gave the thieves the occasion to
§ 1 DEFINITION AND CLASSIFICATION.

chargeable; because the neglect gave the thieves the occasion to

steal the horse. Bracton says, the bailee must use the utmost

steal the horse.

Bracton says, the bailee must use the utmost

care: but yet he shall not be chargeable, where there is such a

care: but yet he shall not be chargeable, where there is such a

force as he cannot resist.

As to the third sort of bailment, scilicet locatio, or lending for

hire, in this case the bailee is also bound to take the utmost care,

and to return the goods when the time of the hiring is expired.

And here again I must recur to my old author, f ol. 62, b. : ' Qui

pro usu vestimentorum auri vel argenti, vel alterius ornamenti,

vel jumenti, merccdem dederit vel promiserit, talis ah eo deside-

ratur custodia, qualem diligentissimus paterfamilias suis rebus

adhibet, quam si praestiterit et rem aliquo casu amiserit, ad rem

restituendam non tenehitur. Nee sufficit aliquem talem diligen-

force as he cannot resist.
As to the third sort of bailment, scilicet locatio, or lending for
hire, in this case the bailee is also bound to take the utmost care,
and to return the goods when the time of the hiring is expired.
And here again I must recur to my old author, fol. 62, b.:

'Qui

pro usu vestimentorum auri vel argenti, vel aiterius ornamenti,
vel jumenti, mercedem dederit vel promiserit, talis ab eo deside

tiam adhihere, qualem suis rebus propriis adhiberit, nisi talem

adhibuerit, de qua superius dictum est.' From whence it ap-

pears, that if goods are let out for a reward, the hirer is bound

ratur custodia, qiialem diligentissimus paterfamilias suis rebus
adhibet, quam si praestiterit et rem aliquo casu amiserit, ad rem

to the utmost diligence, such as the most diligent father of a

family uses; and if he uses that, he shall be discharged. But

every man, how diligent soever he be, being liable to the acci-

restituendam non tenebitur.

Nec sufficit aliquem talem di1igen

tiam adhibere, qiwlem suis rebus propriis adhiberit, nisi talem
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dent of robbers, though a diligent man is not so liable as a

careless man, the bailee shall not be answerable in this case, if

the goods are stolen.

As to the fourth sort of bailment, viz. vadium, or a pawn, in

this I shall consider two things ; first, what property the pawnee

has in the pawn or pledge; and secondly, for what neglects he

shall make satisfaction. As to the first, he has a special prop-

erty, for the pawn is a securing to the pawnee, that he shall be

repaid his debt, and to compel the pawnor to pay him. But if

the pawn be such as it will be the worse for using, the pawnee

cannot use it, as clothes, &c. ; but if it be such as will be never

the worse, as if jewels for the purpose were pawned to a lady,

she might use them: but then she must do it at her peril, for

whereas, if she keeps them locked up in her cabinet, if her cabinet

adhibuerit, de qua superius dictum est.'

From whence it ap

pears, that if goods are let out for a reward, the hirer is bound
to the utmost diligence, such as the most diligent father of a
family uses; and if he uses that, he shall be discharged.

But

every man, how diligent soever he be, being liable to the acci
dent of robbers, though a diligent man is not so liable as a
careless man, the bailee shall not be answerable in this case, if
the goods are stolen.
As to the fourth sort of bailment, viz. vadium, or a pawn, in

should be broke open, and the jewels taken from thence, she

would be excused ; if she wears them abroad, and is there robbed

of them, she will be answerable. And the reason is, because

this I shall consider two things; first, what property the pawnee
has in the pawn or pledge; and secondly, for what neglects he

the pawn is in the nature of a deposit, and, as such, is not

liable to be used. And to this efi'ect is Ow. 123. But if the

pawn be of such a nature, as the pawnee is at any charge about

shall make sati faction.

As to the fitst, he has a special prop

erty, for the pawn is a securing to the pawnee, that he shall be

the thing pawned, to maintain it, as a horse, cow, &c., then the

pawnee may use the horse in a reasonable manner, or milk the

6

repaid his debt, and to compel the pawnor to pay him.

But if

the pawn be such as it will be the worse for using, the pawnee
cannot use it, as clothes, &c.; but if it be such as will be never
the worse, as if jewels for the purpose were pawned to a lady,
she might use them: but then she must do it at her peril, for
whereas, if she keeps them locked up in her cabinet, if her cabinet
should be broke open, and the jewels taken from thence, she
would be excused; if she wears them abroad, and is there robbed
of them, she will be answerable.

And the reason is, because

the pawn is in the nature of a deposit, and, as such, is not
liable to be used.

And to this effect is Ow. 123.

But if the

pawn be of such a nature, as the pawnee is at any charge about
the thing pawned, to maintain it, as a horse, cow, &c., then the
pawnee may use the horse in a reasonable manner, or milk the
6
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cow, &c., in recompense for the meat. As to the second point,

Bracton, 99. b. gives you the answer: — 'Creditor, qui pignus ac-

cepit, re ohligatur, et ad illam restituendam tenetur; et cum hu-

jusmodi res in pignus data sit utriusque gratia, scilicet dehitoris,

quo magis ei pecunia crederetur, et creditoris quo magis [ei]

in tuto sit creditum, swfficit ad ejus rei custodiam diligentiam

exactam adhihere, quam si praestiterit et rem casu amiserit, se-

curus esse possit, nee impedietur creditum peter e.' In effect,

if a creditor takes a pawn, he is bound to restore it upon the

payment of the debt; but yet it is sufficient, if the pawmee use

true diligence, and he will be indemnified in so doing, and not-

withstanding the loss, yet he shall resort to the pawnor for his

debt. Agreeable to this is 29 Ass. 28, and Southcote's case.

But, indeed, the reason given in Southcote's case, is, because the

pawnee has a special property in the pawn. But that is not the

reason of the case; and there is another reason given for it in

the book of Assize, which is indeed the true reason of all these

cases, that the law requires nothing extraordinary of the pawnee,

but only that he shall use an ordinary care for restoring the
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goods. But, indeed, if the money for which the goods were

pawned be tendered to the pawnee before they are lost, then

the pawnee shall be answerable for them: because the pawnee,

by detaining them after the tender of the money, is a wrong-

doer, and it is a wrongful detainer of the goods, and the special

property of the pawnee is determined. And a man that keeps

goods by wrong must be answerable for them at all events ; for

the detaining of them by him is the reason of the loss. Upon the

same difference as the law is in relation to pawns, it will be

found to stand in relation to goods foundi

As to the fifth sort of bailment, viz. a delivery to carry or

otherwise manage, for a reward to be paid to the bailee, those

cases are of two sorts; either a delivery to one that exercises a

public employment, or a delivery to a private person. First, if it

be to a person of the first sort, and he is to have a reward, he is

hound to answer for the goods at all events. And this is the case

of the common carrier, common hoyman, master of a ship, &c. :

which case of a master of a ship was first adjudged, 26 Car. 2, in

the case of Mors v. Slue, Eaym. 220, 1 Vent. 190, 238. The law

charges this person thus entrusted to carry goods, against all

events, but acts of God, and of the enemies of the king. For

though the force be never so great, as if an irresistible multi-

7

cow, &c., in recompense for the meat. As to the second point,
Bracton, 99. b. gives you the answer :-' Creditor, qui pignus ac
cepit, re obligatur, et ad iUam restituendam tenetur; et ciim hu
jusmodi res in pignus data sit utriusque gratia, scilicet debitoris,
quo magis ei pecunia crederetur, et creditoris quo magis [ ei]
in tuto sit creditum, sufficit ad ejiis rei custodiam diligentiarn
exactam adhibere, quam si praestiterit et rem casu amiserit, se
curus esse possit, nee impedietur creditum petere.' I n effect,
if a creditor takes a pawn, he is bound to restore it upon the
payment of the debt ; but yet it is sufficient, i f the p a·wnee use
true diligence and he will be indemnifi e d in so doing, and not
withstanding the loss, yet he shall resort to the pawnor for his
debt. Agreeable to this is 29 Ass. 28, and Southcote 's case.
But, indeed, the reason given in South cote 's case, is, because the
pawnee has a special property in the pawn. But that is not the
reason of the case; and there is another reason given for it i n
the book of Assize, which is indeed the true reason of all these
cases, that the law requires nothing extraordinary of the pawnee,
but only that he shall use an ordinary care for restoring the
goods. But, indeed, if the money for which the goods were
pawned be tendered to the pawnee before they are lost, then
the pawnee shall be answerable for them : because the pawnee,
by detaining them after the tender of the money, is a wrong
doer, and it is a wrongful detainer of the goods, and the special
property of the pawnee is determined. And a man that keeps
goods by wrong must be answerable for them at all events ; for
the detaining of them by him is the reason of the loss. Upon the
same difference as the law is in relation to pawns, it will be
found to stand in relation to goods found.
As to the fifth sort of bail ment, viz. a delivery to carry or
otherwise manage, for a reward to be paid to the bailee, those
cases are of two sorts ; either a delivery to one tha t exercises a
piiblic employment, or a delivery to a private person. First, if it
li>e to a person. of the first sort, and he is to have a reward, he is
bound to answer for the goods at all events. And this is the case
of the common carrier, common hoyman, master of a ship, &c. :
which case of a master of a ship was first adjudged, 26 Car. 2, in
the case of Mors v. Slue, Raym. 220, 1 Vent. 190, 238. The law
charges this person thus entrusted to carry goods, against all
events, but acts of God, and of the enemies of the king. For
though the force be never so great, as if an irresistible multi-
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tude of people should rob him, Djevertheless he is chargeable.

And this is a politic establishment, contrived by the policy of

the law for the safety of all persons, the necessity of whose

affairs oblige theni to trust these sorts of persons, that they may

be safe in their ways of dealing; for else these carriers might

have an opportunity of undoing all persons that had any deal-

ings with them, by combining with thieves, &c., and yet doing it

in such a clandestine manner as would not be possible to be dis-

covered. And this is the reason the law is founded upon in

that point. The second sort are bailies, factors, and such like.

And though a bailie is to have a reward for his management,

yet he is only to do the best he can; and if he be robbed. &c.,

it is a good account. And the reason of his being a servant, is

not the thing; for he is at a distance from his master, and acts

at discretion, receiving rents and selling corn, &c. And yet if

he receives his master's money, and keeps it locked up with a

reasonable care, he shall not be answerable for it, though it be

stolen. But yet this servant is not a domestic servant, nor under

his master's immediate care. But the true reason of the case is,

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:37 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

it would be unreasonable to charge him with a trust; farther

than the nature of the thing puts it in his power to perform it.

But it is allowed in the other cases, by reason of the necessity of

the thing. The same law of a factor.

As to the sixth sort of bailment, it is to be taken, that the

bailee is to have no reward for his pains, but yet that by his

ill management the goods are spoiled. Secondly, it is to be

understood, that there was a neglect in the management. But

thirdly, if it had appeared that the mischief happened by any

person that met the cart in the way, the bailee had not been

chargeable. As if a drunken man had come by in the streets,

and had pierced the cask of brandy; in this case the defendant

had not been answerable for it, because he was to have noth-

ing for his pains. Then the bailee having undertaken to man-

age the goods, and having managed them ill, and so by his neg-

lect a damage has happened to the bailor, which is the case in

question, what will you call this? In Bracton, lib. 3. 100, it is

called mandatum. It is an obligation which arises ex mandato.

It is what we call in English an acting by commission. And if

a man acts by commission for another gratis, and in the execut-

ing his commission behaves himself negligently, he is answerable.

Vinnius, in his commentaries upon Justinian, lib. 3. tit. 27, 684,

DEFII ITION AND CLASSIFICATION.

tude of people should rob him, nevertheless he is chargeable.
And this is a politic establishment, contrived by the policy of
the law for the safety of all persons, the necessity of whose
affairs oblige them.. to trust these sorts of persons, that they m.ay
be safe i n their ways of dealing ; for else these carriers might
have an opportunity of undoing all persons that had any deal
ings with them., by combining with thieves, &c., and yet doing it
in such a clandestine manner as would not be possible to be dis
covered. And this is the reason the law is founded upon in
that point. The second sort are bailies, factors, and such like.
And though a bailie is to have a reward for his management,
yet he is only to do the best he can ; and if he be robbed: &c.,
it is a good account. And the reason of his being a servant, is
not the thing ; for he is at a distance from. his m aster, and acts
at discretion, receiving rents and selling corn, &c. And yet if
he receives his master 's money, and keeps it locked up with a
reasonable care, he shall not be answerable for it, though it be
stolen. But yet this servant is not a domestic servant, nor under
his master's immediate care. But the true reason of the case is,
it would be unreasonable to charge him with a trust ; farther
than the nature of the thing puts it in his power to perform. it.
But it is allowed in the other cases, by reason of the necessity of
the thing. The same law of a factor.
As to the sixth sort of bailm.ent, it is to be taken, that the
bailee is to have no reward for his pains, but yet that by his
ill management the goods are spoiled. Secondly, it is to be
understood, that there was a neglect in the management. But
thirdly, if it had appeared that the mischief happened by any
person that met the cart i n the way, the bai lee had not been
chargeable. As if a drunken m.an had come by in the streets,
and had p ierced the cask of brandy ; i n this case the defendant
had not been answerable for it, because he was to have noth
ing for his pains. Then the bailee having undertaken to man
age the goods, and having managed them. ill, and so by his neg
lect a dam.age has happened to the bailor, which is the case in
question, what will you call this� In Bracton, lib. 3. 100, it is
called mandatiim. It is an obligation which arises ex rnandato.
I t is what we call in E nglish an acting by com.mission. And if
a man acts by commission for another gratis, and in the execut
ing his com.mission behaves him.seJf negligently, he is answerable.
Vinni us, in his commentaries upon Justinian, lib. 3. tit. 27, 684,
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defines mandatum to be contractus quo aliquid gratuito geren-

dum committitur et accipitur. This undertaking obliges the

undertaker to a diligent management. Bracton, tchi supra, says,

'Contrahitur etiam ohligatio non solum scripto et verMs,

sed et consensu, sicut in contractihus honae fidei; ut in

emptionihus, venditionibus, locationibus, conductionihus, societa-

tihus et mandatis.' I don't find this word in any other author

of our law, besides in this place in Bracton, which is a full au-

thority, if it be not thought too old. But it is supported by good

reason and authority.

The reasons are, first, because, in such a case, a neglect is a

deceit to the bailor. For, when he entrusts the bailee upon his

undertaking to be careful, he has put a fraud upon the plain-

tiff by being negligent, his pretense of care being the persuasion

that induced the plaintiff to trust him. And a breach of a

trust undertaken voluntarily will be a good ground for an action.

1 Roll. Abr. 10. 2 Hen. 7. 11. a strong case to this matter.

There the case was an action against a man who had undertaken

to keep an hundred sheep, for letting them be drowned by his
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default. And there the reason of the judgment is given, because

when the party has taken upon him to keep the sheep, and after

suffers them to perish in his default ; inasmuch as he has taken

and executed his bargain, and has them in his custody, if, after,

he does not look to them, an action lies. For here is his own act,

viz., his agreement and promise, and that after broke of his side,

that shall give a sufficient cause of action.

But, secondly, it is objected, that there is no consideration to

ground this promise upon, and therefore the undertaking is but

nudum pactum. But to this I answer, that the owner's trust-

ing Mm with the goods is a sufjficient consideration to oUige him

to a careful management. Indeed if the agreement had been

executory, to carry these brandies from the one place to the

other such a day, the defendant had not been bound to carry

them. But this is a different case, for assumpsit does not only

signify a future agreement, but in such a case as this it signifies

an actual entry upon the thing, and taking the trust upon him-

self. And if a man will do that, and miscarries in the perform-

ance of his trust, an action will lie against him for that, though

nobody could have compelled him to do the thing. The 19 Hen.

6. 49. and the other cases cited by my brothers, show that this

is the difference. But in the 11 Hen. 4. 33. this difference is
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defines mandatilm to be contractits quo aliquid gratuito geren
dum committitur et accipititr. This undertaking obliges the
undertaker to a diligent management. Bracton, u b i supra, says,
'Contrahititr etiam obligatio non solum scripto et verb is,
sed et consensit, sicitt in contractib its bonae fideij u t in
emptionibus, venditionibus, locationibus, conductionibus, societa
tibus et mandatis.' I don 't find this word in any other author
of our law, besides in this place in Bracton, which is a full au
thority, if it be not thought too old. But it is supported by good
reason and authority.
The reasons are, first, because, in such a case, a neglect is a
deceit to the bailor. For, when he entrusts the bailee upon his
undertaking to be careful, he has put a fraud upon the plain
tiff by being negligent, his pretense of care being the persuasion
that induced the plaintiff to trust him. And a breach of a
trust undertaken voluntarily will be a good ground for a n action.
1 Roll. Abr. 10. 2 Hen. 7. 1 1 . a strong case to this matter.
There the case was an action against a man who had undertaken
to keep an hundred sheep, for letting them be drowned by his
default. And there the reason of the j udgment is given, because
when the party has taken upon him to keep the sheep, and after
suffers them to perish in his default ; inasmuch as he has taken
and executed his bargain, and has them in his custody, if, after,
he does not look to them, an action lies. For here is his own act,
viz., his agreement and p romise, and that after broke of his side,
that shall give a sufficient cause of action.
But, secondly, it is objected, that there is no consideration to
ground this promise upon, and therefore the undertaking is but
nudum pactum. But to this I answer, that the owner's trust
ing him with the goods is a sitjficient consideration to oblige him
t o a carefitl management. Indeed if the agreement had been
executory, to carry these brandies from the one place to the
other such a day, the defendant had not been bound to carry
them. But this is a different case, for assumpsit does not only
signify a future agreement, but in such a case as this it signifies
an actual entry upon the thing, and taking the trust upon him
·
self. And if a man will do that, and miscarries i n the perform
ance of his trust, an action will lie against him for that, though
nobody could have compelled him to do the thing. The 19 Hen.
6. 49. and the other cases cited by my brothers, show that this
is tlie difference. But in the 1 1 Hen. 4. 33. this difference is
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clearly put, and that is the only ease concerning this matter

which has not been cited by my brothers. There the action was

brought against a carpenter, for that he had undertaken to build

the plaintiff a house within such a time, and had not done it,

and it was adjudged the action would not lie. But there the

question was put to the court — what if he had built the house

unskilfully ? — and it is agreed in that case an action would have

lain. There has been a question made. If I deliver goods to A.,

and in consideration thereof he promise to re-deliver them, if

an action will lie for not re-delivering them; and in Yelv. 4,

judgment was given that the action would lie. But that judg-

ment was afterwards reversed; and, according to that

reversal, there was judgment afterwards entered for the defend-

ant in the like case, Yelv. 128. But those cases were grmnbled

at; and the reversal of that judgment in Yelv. 4, was said by

the judges to be a bad resolution ; and the contrary to that re-

versal was afterwards most solemnly adjudged in 2 Cro. 667.

Tr. 21 Jac. 1. in the King's Bench, and that judgment affirmed

upon a writ of error. And yet there is no benefit to the defend-
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ant, nor no consideration in that case, but the having the money

in his possession, and being trusted with it, and yet that was

held to be a good consideration. And so a bare being trusted

with another man's goods must be taken to be a sufficient con-

sideration, if the bailee once enter upon the trust, and take the

goods into his possession. The declaration in the case of Mors

V. Slue, was drawn by the greatest drawer in England in that

time ; and in that declaration, as it was always in all such cases,

it was thought most prudent to put in, that a reward was to be

paid for the carriage. And so it has been usual to put it in the

writ, where the suit is by original. I have said thus much in

this case, because it is of great consequence that the law should

be settled in this point; but I don't know whether I may have

settled it, or may not rather have unsettled it. But however

that happen, I have stirred these points, which wiser heads in

time may settle. And judgment was given for the plaintiff.

JO
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clearly put, and that is the only case concerning this matter
which has not been cited by my brothers. There the action was
brought against a carpenter, for that he had undertaken to build
the p laintiff a house within such a time, and had not done it,
and it was adjudged the action would not lie. But there the
question was put to the court-what if he had built the house
unskilfully�-and it is agreed in that case an action would have
lain. There has been a question made, If I deliver goods to A.,
and in consideration thereof he p romise to re-deliver them, if
an action will lie for not re-delivering them ; and in Y elv. 4,
judgment was given that the action would lie. But that judg
ment was afterwards reversed ; and, according to that
reversal, there was judgment afterwards entered for the defend
ant in the like case, Yelv. 1 28. But those cases were grumbled
at ; and the reversal of that j udgment in Yelv. 4, was said by
the j udges to be a bad resolution ; and the contrary to that re
versal was afterwards most solemnly adj udged in 2 Cro. 667.
Tr. 21 J ac. 1. in the Kin g 's Bench, and that judgment affirmed
upon a writ of error. And yet there is no benefit to the defend
ant, nor no consideration in that case, but the having the money
in his possession, and being trusted with it, and yet that was
held to be a good consideration. And so a bare being trusted
"
with another man 's goods must be taken to be a suffici ent con
sideration, if the bailee once enter upon the trust, and take the
goods into his possession. The declaration in the case of Mors
v. Slue, was drawn by the greatest drawer in England in that
time ; and in that declaration, as it was always in all such cases,
it was thought most prudent to put in, that a reward was to be
paid for the carriage. And so it has been usual to put it in the
writ, where the suit is by original. I have said thus much in
this case, because it is of great consequence that the l aw should
be settled in this point ; but I don 't know whether I may have
settled it, or may not rather have unsettled it. But however
that happen, I have stirred these points, which wiser heads in
time may settle. And judgment was given for the plaintiff.
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2. KRAUSE V. COIMMONWEALTH,

2. KRAUSE V. C OMMONWEA LTH,

93 Pa. St. 418; 39 Am. R. 762. 1880.

Conviction of larceny. The indictment contained two counts :

1. Larceny ; 2. Larceny by bailee. Upon a plea of former acquit-

tal on the first count there was trial and conviction on the second.

It appeared that defendant agreed to purchase of one Deemer

two horses for $150, to be paid on delivery. They were deliv-

ered, but as defendant had only $25 they were not paid for, and

it was agreed that the defendant should pay the $25, keep the

horses, and have until the following Tuesday to pay the balance

or return the horses, the title meantime to remain in Deemer.

Krause did not pay on Tuesday. On the following Thursday

the horses disappeared, having been sold, or converted by Krause

to his own use. Deemer offered to return the $25 and demanded

his horses, but Krause refused to deliver them back.

Trunkey, J. (After stating the facts) : Ha^ving acquitted the

defendant of larceny of the horses, the Commonwealth put him

to another trial and convicted him of larceny, in stealing the same

horses, under section 108 of the Crimes Act of 1860. Villainous as
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his conduct was, this conviction ought not to stand, unless he was

a bailee within the intendment of the act. The word "bailee" is

a legal term, to be understood in its generally accepted sense

among jurists, and if it be doubtful whether a case be included

it shall be excluded, in the constriiction of a criminal statute.

Blackstone defines bailment as "a delivery of goods in trust

93 Pa. St. 41 ; 39 A rn. R. 762.

1880.

Conviction of larceny. The indictment contained two counts :
1 . Larceny ; 2. Larceny by bailee.
pon a plea of former acquit
tal on the first count there was trial and conviction on the second.
It appeared that defendant agreed to purchase of one Deemer
two horse for $150, to be paid on delivery. They were deliv
ered, but as defendant had only $25 they were not paid for, and
it was agreed that the defendant should pay the $25, keep the
horses, and have until the fol lowing Tuesday to pay the balance
or return the horses, the title meantime to remain in Deemer.
Krause did not pay on Tuesday. OJ?- the following Thursday
the horses di appear d, having been sold, or converted by Krause
to his own use. Deemer offered to return the $25 and demanded
his horses, but Krause refused to del iver them back.

upon a contract, express or implied, that the trust shall be faith-

fully executed on the part of the bailee;" Story, "a delivery of

a thing in trust for some special object or purpose, and upon a

contract, express or implied, to conform to the object or purpose

of the trust;" Jones, "a delivery of goods in trust on a con-

tract, express or implied, that the trust shall be duly executed,

and the goods re-delivered as soon as the time or use for which

they were bailed shall have elapsed or be performed;" and Kent,

"a delivery of goods in trust upon a contract, expressed or im-

plied, that the trust shall be duly executed, and the goods re-

stored to the bailee, as soon as the purpose of the bailment shall

be answered." Mr. Edwards, in his work on Bailment, § 2, re-

marks: These definitions agree in nearly all essential particu-

lars, and disagree in two or three respects. Jones and Kent

11

TRUNKEY, J. ( A fter statinO' the facts) : Having acquitted the
defendant of larceny of the horses, the Commonwealth put him
to another trial and convicted him of larceny, in stealing the same
horses, under ection 108 of the Crime Act of 1860. Villainous as
his conduct was, this conviction ought not to stand, unless he was
a bailee within the intenclment of the act. The word " bailee " is
a legal term, to be under tood in its generally accepted sense
among jurists, and if it be doubtful whether a case be included
it shall be excluded, in the con truction of a criminal statute.
Blackstone defines bailment as ' ' a delivery of goods in trust
upon a contract, express or implied, that the trust shall be faith
fully executed on the part of the bailee ; ' ' Story, ' ' a delivery of
a thing in trust for some pecial object or purpose, and upon a
contract, express or implied, to conform to the object o r purpose
of the tru t ; ' ' Jones, ' ' a del ivery of goods in trust on a con
tract, express or impl ied, that the trust shall be duly executed,
and the goods re-delivered as soon as the time or use for which
they were bailed shall have elapsed or be performed ; ' ' and Kent,
' ' a delivery of goods in trust upon a contract, expressed or im
plied, that the trust shall be duly executed, and the goods re
stored to the bailee, as soon as the purpose of the bailment shall
be answered. ' ' Mr. E dwards, in his work on Bailment, § 2, re
m arks : These definitions agree in nearly all essential p articu
lars, and disagree in two or three respects. Jones and Kent
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assume the property is to be returned, wliile Blackstone and

Story include contracts under wliicli no such return is contem-

plated. Story intends to include among contracts of bailment

a delivery of goods for sale ; and Kent intentionally limits his

definition so as to exclude that species of contract. "In general

terms it may be said that the delivery of goods or any other

species of personal estate for use, keeping, or on some other

trust, where the general property does not pass, creates a bail-

ment. A delivery of chattels upon a sale made on condition

that the title shall pass on the payment of the purchase-money

at a future day, is something more than a bailment; it gives

the buyer a conditional title. If the contract give the buyer a

definite credit or a reasonable time within which to pay, it gives

him a transferable interest in the chattels until the credit ex-

pires, and the property in them as soon as he pays the price."

Authors of received authority generally specify five sorts of

bailment, namely, deposit um, mandatum, commodatuni, pledge

and hiring ; and as severally defined, in each the entire property

of the thing bailed remains in the bailor, the possession only is
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given to the bailee, who is to return or deliver the thing itself as

soon as the purpose of the bailment shall be answered. In this

State it is settled that the bailee of goods, who uses and enjoys

them as if his own, cannot divest the title of the bailor by a sale

to an innocent person ; nor can a creditor of the bailee seize them

in executiop of his debt. When delivered under a contract of

bailment, the owner will be entitled to them against everybody.

But a delivery on a conditional sale, the property to remain in

the vendor until the goods are paid for, with right to reclaim

them, is void as respects the vendee's creditors, or an innocent

purchaser from him. The delivery being on the foot of a pur-

chase, the vendor's right, as against the vendee's creditors, is re-

garded as a lien for the purchase-money. Chamberlain v. Smith,

44 Penn. St. 431; Haak v. Linderman, 64 Penn. St. 499; 3

"Am. Rep. 612. By the terms of the contract the seller may re-

tain the right of property in the goods till paid for, as against

the purchaser, and in default of payment, he may reclaim them,

or use civil remedies for recovery of possession; but the con-

tract does not make him a bailor, as respects other persons, nor

the purchaser a bailee in the sense of the word as used in the

statute.

Our statute, as shown by Eead, J., in Commonwealth v.

12
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assume the property is to be returned, while B lackstone and
Story include contracts under which no such return is contem
plated. Story intends to include among contracts of bailment
a delivery of goods for sale ; and Kent intentionally limits his
definition so as to exclude that species of contract. ' ' In general
terms it may be said that the delivery of goods or any other
species of personal estate for use, keeping, or on some other
trust, where the general p roperty does not pass, creates a bail
ment. A delivery of chattels upon a sale made on condition
that the title shall pass on the payment of the purchase-money
at a future day, is something more than a bailment ; it gives
the buyer a conditional title. If the contract give the buyer a
definite credit or a reasonable time within which to pay, it gives
him a transferable interest in the chattels until the credit ex
pires, and the p roperty in them as soon as he pays the price. ' '
Authors of received authority generally specify five sorts of
bailment, namely, deposititrn, rnanclaturn, commodatmn, pledge
and hiring ; and as severally d efined, in each the entire property
of the thing bailed remains in the bailor, the po session only is
given to the bailee, who is to return or deliver the thing itself as
soon as the purpose of the bailment shall be answered. In this
State it is settled that the bailee of goods, who uses and enjoys
them as i f his own, cannot dive t the title of the bailor by a sale
to an innocent per on ; nor can a creditor of the bailee seize them
in executioJ;l of his debt. When delivered under a contract of
bailment, the owner will be entitled to them against everybody.
But a delivery on a conditional sale, the p roperty to remain in
the vendor until the goods are paid for, with right to reclaim
them, is void as respects the vendee 's creditors, or an innocent
purchaser from him. The delivery being on the foot of a pur
chase, the vendor 's right, as against the ve� dee 's creditors, is re
garded as a lien for the purchase-money. Chamberlain v. Smith,
44 Penn. St. 431 ; Haak v. Linderman, 64 Penn. St. 499 ; 3
·Am . Rep. 612. By the terms of the contract the seller may re,
tain the right of property in the goods till paid for, as against
the purchaser, and i n default of payment, he may reclaim them,
or use civil remedies for recovery of possession ; but the con
tract does not make him a bailor, as respects other persons, nor
the purchaser a bailee in the sense of the word as used in the
statute.
Our statute, as shown by READ, J., in Commonwealth v.
12

K RAUSE v. COMMONWEALTH.

KEAUSE V. COMMONWEALTH. § 2

Chathams, 50 Penn. St. 181, is taken from the English statute ;

and in that case the interpretation of the words "bailee" and

"baibnent," as fixed by the English decisions, was adopted,

which decisions were cited, showing that the words must be in-

terpreted according to their ordinary legal acceptation, that "bail-

ment relates to something in the hands of the bailee, which is to

be returned in specie, and does not apply to the case of money

in the .hands of a party who is not under any obligation to re-

turn it in precisely the identical coins which he originally re-

ceived;" that "to bring a case within this clause, in addition

to the fraudulent disposal of the property, it must be proved:

First: That there was such a delivery of the property as to

divest the owner of the possession, and vest it in the prisoner

for some time; Secondly. That at the expiration or determina-

tion of that time the same identical property was to be restored

to the owner."

The term "bailee" is one to be used, not in its large but in its

limited sense, as including simply those bailees who are author-

ized to keep, to transfer, or to deliver, and who receive the goods

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:37 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

hona fide, and then fraudulently convert. Where it does not ap-

pear that a fiduciary duty is imposed on the defendant to return

the specific goods of which the alleged bailment is composed, a

bailment under the statutes is not constituted. Whart. Crim. Law,

§ 1855 (8th ed).

The bargain was struck for a sale of the horses for $150, pay-

able on delivery. At the time stipulated Deemer delivered the

horses, Krause paid $25, they agreed that the property should

continue in Deemer, and on the next Tuesday Krause would pay

the balance or return the horses. He refused to do either. The

original contract was not changed — time was extended to Krause

to enable him to pay the money. If there was a deliveiy at all,

it was on the footing of the sale. There wa? no agreement to

sell at a future time— a mere contract that the buyer would pay

the balance of the price or return the property, in the mean-

time the title to be in the seller. Payment would have been a

complete performance. Krause was not bound to return the

identical property. He had a transferable interest until the

credit expired, and he or his transferee would have had clear

title the instant of payment. This was something more than a

bailment, and Krause was not a bailee in the statutory sense.

In favor of the liberty of the citizen, the court may, and in a
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Chathams, 50 Penn. St. 181, is taken from the E nglish statute ;
and in that case the interpretation of the words ' ' bailee ' ' and
' ' bailment, ' ' as fi xed by the E nglish decisions, was adopted,
which decisions \\ere cited, showing that the words must be in
terpreted according to their ordinary legal acceptation, that " bail
ment relates to something in the hands of the bailee, which is to
be returned in specie, and does not apply to the case of mo n ey
in the .hands of a party who is not under any obligation to re
turn it in precisely the identical coins which he originally re
ceived ; ' ' that ' ' to bring a case within this clause, in addition
to the fraudulent disposal of the property, it must be proved :
Fir t : That there was st ch a delivery of the property as to
dive t the O\\Iler of the po ses ion, and ve t it in the prisoner
for some time ; Secondly. That at the expiration or determina
tion of that time the same i dentical property was to be restored
to the owner. ' '
The term ' ' bailee ' ' is one to be u ed, not in its large but in its
l imited sense, as includin()' simply those bailees who are author
ized to keep, to transfer, or to deliver, and who receive the goods
b ona fide, and then fraudulently convert. Where it does not ap
pear that a fiduciary duty is impo ed on the defendant to return
the specific goods of which the al leged bailment is composed, a
bailment under the statutes is not constituted. Whart. Crim. Law,
§ 1 55 ( 8th ed) .
The bargain was struck for a sale of the horses for $150, p ay
able on delivery. At the time stipulated Deemer delivered the
horses, Krause paid $25, they agreed that the property should
continue in Deemer, and on the next Tuesday Krause would pay
the balance or return the horses. He refused to do either. The
original contract was not changed-time was extended to Krause
to enable him to pay the money. If there was a deli very at all,
it was on the footing of the sale. There waF! no agreement to
sell at a future time-a mere contract that the buyer would pay
the balance of the price or return the p roperty, in the mean
time the title to be in the seller. Payment would have been a
complete performance. Krau e was not bound to return the
identical p roperty. He had a transferable interest until the
credit expired, and he or his transferee would have had clear
title the instant of p ayment. This was something more than a
bailment, and Krause was not a bailee in the statutory sense.
In favor of the liberty of the citizen, the court may, and in a
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proper case should, declare the evidence insufficient to convict.

Pauli V. Commonwealth, 89 Penn. St. 432. We are of opinion

that the defendant's first point should have been affirmed.

Judgment reversed, and the record, with this opinion setting

forth the causes of reversal, is remanded to the Court of Quarter

Sessions of Lehigh county for further proceeding.

Judgment accordingly.

3. PULLIAM V. BURLINGAME,

81 Mo. Ill; 51 Am. R. 229. 1883.
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proper case should, declare the evidence insufficient to convict.
Pauli v. Commonwealth, 89 Penn. St. 432. We are of opinion
that the defendant 's first point should have been affirmed.
Judgment reversed, and the record, with this opinion setting
forth the causes of reversal, is remanded to the Court of Quarter
Sessions of Lehigh county for further proceeding.
Judgment accordingly.

Martin, C. The plaintiff brought an action of replevin in

the Circuit Court for the recovery of two mules, alleging that he

was "the owner of, and entitled to the immediate possession of"

the same. The defendant in answer made a general denial of

the facts alleged in the petition. The case was tried by the

court, a jury being waived by the parties.

3.

PULLIAM V. BURLINGAME,

81 Mo. 111; 51 Am. R.

229.

1883.

Plaintiff offered testimony tending to prove that he was the

owner and in possession of the mules in controversy ; that about

the month of February, 1880, defendant borrowed said mules

from plaintiff, but said nothing then about his wife's interest

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:37 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

in or claim to same. That defendant held said mules, until

they were taken out of his possession under the writ in this

cause.

The defendant then offered, and the court heard testimony

tending to show that Martha E. Burlingame was the sister of

plaintiff, and wife of defendant; that she owned jointly with

plaintiff an undivided half interest in said mules at the time

they were borrowed by her husband, and also at the time they

were taken from defendant under the writ aforesaid. De-

fendant also introduced evidence showing that he was in pos-

session of said mules at the time they were replevied in this

cause, as the agent of his wife ; that he was simply holding the

same with and for his wife, by reason of her half interest afore-

said. This was all the testimony offered.

The court, at the instance of plaintiff, declared the law as

follows :

"If the court, sitting as a jury, believe from the evidence that

the defendant borrowed the mules from the plaintiff and refused

to return them to him when so requested, the court will find the

right of possession in the plaintiff. ' '

14

MARTIN, C. The plaintiff brought an action of replevin in
the C ircuit Court for the recovery of two mule , alleging that he
was ' the owner of, and entitled to the immediate po session of ' '
the same. The defendant in an wer made a general denial of
the facts alleged in the petition. The case was tried by the
court, a jury being waived by the parties.
Plaintiff offered testimony tending to p rove that he was the
owner and in posse ion of the mules in controversy ; that about
the month of February, 1 0, defendant borrowed said mules
from plaintiff, but aid nothing then about his wife 's interest
in or claim to same. That defendant held said mules, until
they were taken out of his possession under the writ in this
cause.
The defendant then offered, and the court heard testimony
tending to show that fartha E. Burlingame was the sister of
p laintiff, and wife of defendant ; that she owned jointly with
plaintiff an undivided half intere t in said mules at the time
they were borrowed by her husband, and also at the time they
were taken from defendant under the writ aforesaid. De
fendant also introduced evidence showing that he was in pos
session of said mules at the time they were replevied in this
cause, as the agent of his wife ; that he was simply holding the
same with and for his wj .fe, by reason of her half interest afore
said. This was all the t estimony offered.
The court, at the instance of plaintiff, declared the law as
follows :
" If the court, sitting as a jury, believe from the evidence that
the defendant borrowed the mules from the plaintiff and refused
to return them to him when so requested, the court wil l find the
right of possession in the plaintiff. ' '
14
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The defendant requested the court, which the latter refused

to do, to declare the law as follows :

"If the court, sitting as a jury, believe from the evidence

that at the time of the service of the writ herein, said defendant

was the husband of one Martha E. Burlingame ; that said Martha

E. Burlingame was, at said date, the joint o^^^aer^ with plaintiff,

of the mules in controversy, and that said defendant was in pos-

session of, and holding the same with and for his wife, then the

court should find the issue for defendant. ' '

The court found the issues for the plaintiff, and rendered its

judgment in due form accordingly.

[Omitting minor point.]

The next inquiry is, whether the defendant could make this

defense of paramount title in his wife, in face of the contract of

bailment by which he acquired possession of the mules.

The admitted evidence in the case is, that he borrowed them

from the plaintiff*, and that at the time he so borrowed and re-

ceived them, he made no mention of any claim in favor of him-

self or his wife. I have examined this question with a scrutiny
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which has not been confined to the briefs of counsel, and I am

unable to reach any other conclusion than that the defendant

is estopped from making the defense by reason of the contract

under which he acquired possession of the property in dispute

from the plaintiff. In borrowing the mules he became a bailee

of them like any other borrower. There being no time fixed

for a termination of the bailment, that time could be indicated

at any moment by the bailor. It was determinable at his option,

and when so terminated, it was the duty of the bailee to return

the property bailed to the bailor. The contract of bailment

necessarily admits the right of property in the bailor, and the

obligation to return it to him at the termination of the term of

bailment. In other words, a bailee, when he receives the prop-

erty by virtue of the bailment, legally admits the right of the

bailor to make the contract of bailment. After this subservient

relation of the defendant to the plaintiff in respect to the prop-

erty was established, the law forbids him to dispute the title

of plaintiff. The relation is analogous to that which exists be-

tween landlord and tenant, a relation which prevents the tenant

from setting up against his landlord, either an outstanding or

self -acquired adverse title ; and from attorning to a stranger with-

out the consent of his landlord, or in pursuance of a judgment

15

The defendant requested the court, which the latter refused
to do, to declare the law as follows :
" If the court, sitting as a jury, believe from the evidence
that at the time of the service of the writ herein, said defendant
was the husband of one Martha E . Burlingame ; that said Martha
E. Burlingame wa , at said date, the joint owner, with plaintiff,
of the mules i n controversy, and that said defendant was in pos
session of, and holding the same with and for his wife, then the
court should find the i sue for defendant. ' '
The court found the is ues for the plaintiff, and rendered its
judgment in due form accordingly.
[ Omitting minor point. J
The next inquiry i , wh ther the defendant could make this
d fense of paramount title in his wife, in face of the contract of
bailment by whi h he acquired po se sion of the mules.
The adm itted evidence in the case is, that he borrowed them
from the p laintiff, and that at the time he so borrowed and re
ceived them, he made no mention of any claim in favor of him
self or his wife. I have examined this question with a scrutiny
which has not been confined to the brief of counsel, and I a m
unable to reach any other conclusion than that the defendant
i e topped from making the defense by reason of the contract
under which he acquired possession of the p roperty in dispute
from the plaintiff. In borrowing the mules he became a bailee
of them like any other borrower. There being no time fixed
for a termination of the bailment, that time could be indicated
at any moment by the bailor. It was determinable at his option,
and when so term inated, it was the duty of the bailee to return
the p roperty bailed to the bailor. The contract of bailment
necessarily admit the right of property i n the bailor, and the
obligation to return it to him at the termination of the term of
bailment. In other words, a bailee, when he recei-ves the prop
erty by virtue of the bailment, legally admits the right of the
bailor to make the contract of bailment. After this subservient
relation of the defendant to the plaintiff in respect to the prop
erty was establi heel, the law forbids him to dispute the title
of plaintiff. The relation is analogous to that which exists be
tween landlord and tenant, a relation which p revents the tenant
from setting up against his landlord, either an outstanding or
self-acquired adverse title ; and from attorning to a stranger with
out the consent of his landlord, or in pursuance of a j udgment
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or sale under execution or deed of trust, or forfeiture under

mortgage. Stagg v. Eureka Tanning, etc., Co., 56 Mo. 317; R.

S. 1879, § 3080 ; McCartney v. Auer, 50 Mo. 395. This rule does

not prevent the tenant from showing that the landlord has

parted with his title, for such fact would npt be inconsistent

with the title admitted by the demise. Higgins v. Turner, 61

Mo. 249.

In pursuing the analogy of these principles in the law of real

estate, Mr, Edwards, in his work on Bailment, says: "The law

always aids the true owner to recover his property; and it is a

general rule that the bailee cannot dispute the title of his bailor,

"When therefore the bailee is applied to for the property by a

third party claiming title, his prudent course is, to leave the

claimant to his action, and at once notify his bailor of the suit;

he is not obliged to bear the burden of a litigation; and it is

not safe for him to surrender the property on demand. For

nothing will excuse a bailee from the duty to restore the prop-

erty to his bailor, except he show that it was taken from him

by due process of law, or by a person having the paramount title,

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:37 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

or that the title of his bailor has terminated." Edwards Bail-

ments (2d Ed.), § 73; Welles v, Thornton, 45 Barb, 390; Bates

V. Stanton, 1 Duer 79 ; Blivin v. R. Co., 36 N. Y, 403 ; Burton v.

Wilkinson, 18 Vt, 186; 46 Am. Dec. 145; Aubery v. Fiske, 36

N. Y, 47 ; McKay v. Draper, 27 N. Y. 256 ; Sinclair v. Murphy,

14 Mich. 392; Osgood v. Nichols, 5 Gray, 420; The Idaho, 93

U. S. 575.

Mr. Bigelow, in his work on Estoppel, says : ' ' The relation be-

tween bailor and bailee is analogous to that of landlord and ten-

ant. Until something equivalent to title paramount has been

asserted against a bailee, he will be estopped to deny the title

of his bailor to the goods intrusted to him." Bigelow Estoppel

(3d ed.), 430. The principle upon which he can relieve himself

from the obligation to return the goods is ably discussed by

Justice Strong in the "Idaho" case, 93 U. S. 575, wherein he

announces the doctrine, that an actual delivery of the goods by

the bailee to the true owner, upon his demand for them, will

constitute a valid defense against the claim of the bailor. The

same principle was applied by this court in the case of Matheny

V. Mason, 73 Mo, 677; 39 Am. Rep. 541, which was a suit

between vendor and vendee for the consideration money of

the goods sold. The subject was ably and elaborately consid-
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or sale under execution or deed of trust, or forfeiture under
mortgage. Stagg v. Eureka Tanning, etc., Co., 56 Mo. 317 ; R.
S. 1879, § 3080 ; McCartney v. Auer, 50 Mo. 395. This rule does
not prevent the tenant from showing that the landlord has
parted with his title, for such fact would npt be inconsistent
with the title admitted by the demise. H iggins v. Turner, 61
.
Mo. 249.
In pursuing the analogy of these principles in the law of real
estate, Mr. Edwards, in his work on Bailm ent, says : ' ' The law
always aids the true owner to recover his property ; and it is a
general rule that the bailee cannot dispute the title of his bailor.
When therefore the bailee is applied to for the p roperty by a
third party claim ing title his prudent course is, to leave the
claimant to his action, and at once notify his bailor of the suit ;
he is not obliged to bear the burden of a litigation ; and it is
not safe for him to surrender the p roperty on demand. For
nothing will excuse a bailee from the duty to restore the p rop
erty to his bailor, except he show that it was taken from him
by due process of law, or by a person having the paramount title,
or that the title of his bailor has terminated. ' ' E dwards Bail
ments ( 2 d Ed. ) , § 73 ; Welles v. Thornton, 45 Barb. 390 ; Bates
v. Stanton, 1 Duer 79 ; Blivin v. R. Co., 36 N. Y. 403 ; Burton v.
Wilkinson, 18 Vt. 186 ; 46 Am. Dec. 145 ; Aubery v. Fiske, 36
N. Y. 47 ; 1\IcKay v. Draper, 27 N. Y. 256 ; Sinclair v. Murphy,
14 Mich. 392 ; Osgood v. Nichols, 5 Gray, 420 ; The I daho, 9 3
u. s . 575.
Mr. Bigelow, in his work on Estoppel, says : ' ' The relation be
tween bailor and bailee is analogous to that of landlord and ten
ant. Until something equivalent to title paramount has been
asserted against a bailee, he will be estopped · to deny the title
of hi� bailor to the goods in trusted to him. ' ' Bigelow Estoppel
( 3d ed. ) , 430. The p rinciple upon which he can relieve himself
from the obl igation to return the goods is ably di cussed by
Justice Strong in the " Idaho " case, 9 3 U. S. 575, wherein he
announces the doctrine, that an actual delivery of the goods by
the bailee to the true owner, upon his demand for them, will
constitute a valid defense against the claim of the bailor. The
same principle was applied by this court in the case of Matheny
v. Mason, 73 Mo. 677 ; 39 Am. Rep. 541, which was a suit
between vendor and vendee for the consid�ration money of
the goods sold. The subject was ably and elaborately consid.16
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ered by Judge Ray, who rendered the opinion of the court. The

vendor was suing for the price of corn sold, with implied war-

ranty of title, and the vendee, in his answer, after admitting the

sale and consideration price, pleaded that at the time of the

sale he supposed the vendor was the owner of the corn; that

after the sale and delivery, he learned that it belonged to a

third party, named in the plea ; that said third party demanded

of him payment for the same, and threatened suit if he refused ;

that thereupon he paid the full value thereof to said claimant,

who was the true owner. It was also added, that the vendor

was insolvent. This plea was held sufficient to rebut and over-

throw the estoppel imposed on a vendee from denying the title

of his vendor when called upon for the purchase-money. In

the opinion significamce was given to the facts, that the para-

mount title came first to the knowledge of the vendee after the

sale ; that said title was asserted by threats of suit ; and that the

money was actually paid over to the claimant before suit by the

vendor. Now, if it requires such a defense to relieve the estop-

pel imposed upon a vendee, a fortiori the same, or an equivalent,
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will be necessary in the case of a bailee. It has long been set-

tled in this State that the relation of a vendor and vendee, as

to real estate, is antagonistic, and that the vendee is not estopped

from setting up an outstanding or after-acquired title. Wil-

coxon V. Osborn, 77 Mo. 621. The estoppel between them is

recognized only in respect to the purchase-money. In a suit for

it, the vendee is estopped from pleading want of title in the

vendor, as long as he retains possession of the land. Mitchell

V. McMullen, 59 Mo. 252 ; Harvey v. Morris, 63 Mo. 475 ; Wheeler

V. Standley, 50 Mo. 509.

The relation of bailor and bailee is not antagonistic in any

respect, or at any time. By accepting the property he not only

admits the bailor's title, but he assumes, with respect to the

thing bailed, a position of trust and confidence, which continues

till it is returned or lawfully accounted for. Measured by these

principles, the defendant's evidence must fail to excuse him

from the obligation to return the borrowed property found in

his possession at the time of the replevin. It does not appear

that his wife, as paramount claimant, ever asserted any title

to this property. Consequently his plea that he holds it as

agent for his wife, implies that this is his voluntary act, and

was not forced upon him by the assertion in any form of her
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ered by Judge RAY, who rendered the opinion of the court. The
vendor was suing for the price of corn sold, with implied war
ranty of title, and the vendee, in his answer, after admitting the
sale and consideration p rice, p leaded that at the time of the
sale he supposed the vendor was the owner of the corn ; that
after the sale and delivery, he learned that it belonged to a
third p arty, named in the p lea ; that said third party demanded
of him payment for the same, and threatened suit if he refused ;
that thereupon he paid the full value thereof to said claimant,
who was the true owner. It was also added, that the vendor
was insolvent. This p lea was held sufficient to rebut and over
throw the estoppel imposed on a vendee from denying the title
of his vendor when called upon for the purchase-money. In
the opinion significa-nce was given to the facts, that the p ara
mount title came first to the knowledge of the vendee after the
sale ; that said title was asserted by threats of suit ; and that the
money was actually paid over to the c laimant before suit by the
vendor. Now, if it requires such a defense to relieve the estop
pel imposed upon a vendee, a fortiori the same, or an equivalent,
will be necessary in the case of a bailee. It has long been set
t led i n this State that the relation of a vendor and vendee, as
to real estate, is antagonistic, and that the vendee is not estopped
from setting u p a n outstanding or after-acquired t itle. Wil
coxon v. Osborn, 77 Mo. 621. The estoppel between them is
recognized only in respect to the purchase-money. In a suit for
it, the vendee is estopped from p leading want of t itle in the
vendor, as long as he retains possession of the land. Mitchell
v. McMullen, 59 Mo. 252 ; Harvey v. Morris, 63 Mo. 475 ; Wheeler
v. Standley, 50 Mo. 509.
The relation of bailor and bailee is not antagonistic in any
respect, or at any time. By accepting the property he not only
admits the bailor 's title, but he assumes, with respect to the
thing bailed, a position of trust and confidence, which continues
till it is returned or l awfully accounted for. Measured by these
principles, the defendant 's evidence must fail to excuse him
from the obligation to return the borrowed p roperty found i n
his possession at the time o f the replevin. It does not appear
that his wife, as paramount claimant, ever asserted any title
to this property. Consequently his p lea that he holds it as
agent for his wife, implies that this is his voluntary act, and
was not forced upon him by the assertion in any form of her

§.§ 3 , 4
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pretended title. It will not do for a bailee to hunt up a para-

mount claimant, and then when called upon by the bailor for

the property, answer that he is now the voluntary bailee of such

claimant. It must be apparent that this would enable him to

enjoy the property by pretending to hold it for another. Jus-

tice Strong in the ''Idaho" case remarks, "a bailee cannot

avail himself of the title of a third person (though the person

be the true owner) for the purpose of keeping the property for

himself, not in any case where he has not yielded to the para-

mount title." 93 U. S. 575.

The evidence in this case shows that the defendant, at the

time of the replevin, was in actual possession of the mules which

he borrowed, and that his plea of being the agent or bailee

of a paramount owner rests upon his voluntary act alone, with-

out suit, threat or demand of such owner or claimant.

Although the cases in which the doctrine of jus tertii is de-

fined and enforced are somewhat conflicting, I am not aware

of any well-considered expression which goes to the length of

justifying the defense, as it appears in the evidence and instruc-
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tions of this case.

Accordingly I am of the opinion that the court did not err

in refusing it, or in giving the one asked by plaintiff. The

judgment should be affirmed, and it is so ordered.

Judgment affirmed.

All concur.

4. BRETZ V. DIEHL,

117 Pa. St. 589; 2 Am. St. R. 706. 1888.

Feigned issue under sheriff's interpleader act to determine

ownership of flour and bran. The opinion states the facts.

By Court, Clark, J. The defendants in this case are judg-

ment creditors of "William D. Newman, a miller, oper-

ating a steam flouring mill in the town of Bedford. Having

issued executions, they levied on some eighty or ninety barrels

of flour, and some bran found on the floor of Newman's mill.

The plaintiffs claimed the property levied upon, alleging that

it was the product of grain by them delivered to and held by

Newman as their bailee. This is a feigned issue, framed under
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pretended title. I t will not do for a bailee to hunt up a para
mount claimant, and then when called upon by the bailor for
the p roperty, answer that he is now the voluntary bailee of such
claimant. It must be apparent that this would enable him to
enjoy the p roperty by p retending to hold it for another. Jus
tice STRONG in the ' ' Idaho ' ' case remarks, ' ' a bailee cannot
avail himself of the title of a third person (though the person
be the true owner) for the p urpose of keeping the p roperty for
himsel f, not in any case where he has not yielded to the para
mount title. ' ' 93 U. S. 575.
The evidence in this case shows that the defendant, at the
time of the replevin, was in actual po session of the mules which
he borrowed, and that his plea of being the agent or bailee
of a paramount owner rests upon his voluntary act alone, with
out suit, threat or demand of such owner or claimant.
Although the cases in which the doctrine of jus tertii is de
fined and enforced a re somewhat conflicting, I am not aware
of any well-considered expression which goes to the length of
j ustifying the defense, as it appears in the evidence and instruc
tions of this case.
Accordingly I am of the opinion that the court did not err
in refusing it, or in giving the one asked by plaintiff. The
judgment should be affirmed, and it is so ordered.
Judgment affirmed.
All concur.

the sheriff's interpleader act, to determine the dispute.

The plaintiffs, who are farmers residing in the vicinity of Bed-
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Feigned issue under sheriff 's interpleader act to determine
ownership of flour and bran. The opinion states the facts.
By Court, CLARK, J. The defendants in this case are judO'
ment creditors of William D. Newman, a m iller, oper
ating a steam flouring mill in the town of Bedford. Having
issued executions, they levied on some eighty or n inety barrels
of flour, and some bran found on the floor of Newman 's mil l .
The phintiffs cl aimed the p roperty l evied upon, alleging that
it was the product of grain by them delivered to and held by
Newman as their bailee. This is a feigned issue, framed under
the sheriff 's interpl eader act, to determine the dispute.
The plaintiffs, who are farmers residing in the vicinity of Bed� Q
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ford, brought their grain to this mill; no special contract or ar-

rangement was made with the miller by any of the plaintiffs

when they delivered their wheat, but, in accordance with the

practice of the mill in all cases, except when wheat was at once

paid for, a receipt or memorandum was given in the following

form : —

Crystal. Mills, Bedford, Pa., Sept. 12, 1884.

Received from D. W. Lee : —

Amount.

Four hundred and fifty-five 14-60 b. wheat $455.14

" rye,

" corn,

Two hundred and fifty-five 12-32 " oats 255.12

" buckwheat.

For use of self. W. D. Newman.

The mill was not arranged to keep the several lots of grain

in separate parcels. It was so constructed that all the grain

delivered into it was hoisted to the second floor, emptied into a

sink on the first floor, and from thence carried by elevators into
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a bin on the third floor, where, at times, there was a large accu-

mulated mass of wheat. Newman also purchased wheat in con-

siderable quantities from time to time, which was delivered into

the mill, and disposed of as the other wheat. This promiscuous

commingling of the grain into a common mass was in accord-

ance with the known usage of the mill, which was supplied for

grinding from the mass of the wheat, without any discrimina-

tion as to the several lots or parcels in which it was received.

The miller, was, of course, under no obligation to restore to

the plaintiffs the specific or identical wheat which he received,

nor the product of it in flour ; indeed, this, owing to the manner

in which the business was conducted, was practically impossible.

The fundamental distinction between a bailment and a sale is,

that in the former the subject of the contract, although in an

altered form, is to be restored to the owner ; whilst in the latter

there is no obligation to return the specific article; the party

receiving it is at liberty to return some other thing of equal

value in place of it. In the one case the title is not changed, in

the other it is, the parties standing in the relation of debtor and

creditor. Thus in Norton v. Woodruff, 2 N. Y. 153, a miller

agreed to take certain wheat, and to give one barrel of superfine

flour for every 4 36-60 bushels thereof, the flour to be delivered
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ford, brought their grain to this mill ; no special contract or ar·
rangement was made with the m iller by any of the plaintiffs
when they delivered their wheat, but, in accordance with the
p ractice of the mill in all cases, except when wheat was at once
paid for, a receipt or memorandum. was given in the following
form :CRYSTAL MILLS, BEDFORD, PA., Sept. 12, 1884.
Received from D. W. Lee :Amount.
Four hundred and fifty-fiv� 14-60 b. wheat . . . . . . . . . . $455.14
' '
rye,
"
corn,
Two hundred and fifty-five 12- 3 2 " oats . . . . . . . . . . . . 255.12
' ' buckwheat.
For use of self.
W. D. NEWMAN.
The mill was not arranged to keep the several lots of grain
in separate parcels. It was so constructed that all the grain
delivered into it was hoisted to the second floor, emptied into a
sink on the first floor, and from thence carried by elevators into
a bin on the third floor, where, at times, there was a large accu
mulated mass of wheat. Newman also purchased wheat in con
siderable quantities from time to time, which was delivered into
the mill, and disposed of as the other wheat. This promiscuous
commingling of the grain into a common mass was i n accord
ance with the known usage of the mill, which was supplied for
grinding from the mass of the wheat, without any discrimina
tion as to the several lots or parcels in which it was received.
The miller, was, of course, under no obligation to restore to
the plaintiffs the specific or identical wheat which he received,
nor the product of it in flour ; indeed, this, owing to the manner
in which the business was conducted, was practically impossible.
The fundamental distinction between a bailment and a sale is,
that in the former the subject of the contract, although in an
altered form, is to be restored to the owner ; whilst in the latter
there is no obligation to return the specific article ; the party
receiving it is at liberty to return some other thing of equal
value in place of it. In the one case the title is not changed, in
the other it is, the parties standing in the rel ation of debtor and
creditor. Thus in Norton v. Woodruff, 2 N. Y. 153, a miller
agreed to take certain wheat, and to give one barrel of superfine
flour for every 4 3 6-60 bushels thereof, the flour to be delivered

§4
§ 4 DEFINITION AND CLASSIFICATION.

at a fixed time, or as much sooner as he could make it. As the

miller's contract was satisfied by a delivery of flour from any

wheat, the transaction was held to be a sale. But in Mallroy v.

Willis, 4 Id. 76, wheat was delivered under a contract "to be

manufactured into flour," and one barrel of the flour was to be

delivered for every 4 15-60 bushels of wheat; this transaction

was by the same court held to be a bailment.

If a party having charge of the property of others so con-

founds it with his own that the line of distinction cannot be

traced, all the inconvenience of the confusion is thrown upon

the party who produces it; where, however, the owners consent

to have their wheat mixed in a common mass, each remains the

owner of his share in the common stock. If the wheat is de-

livered in pursuance of a contract for bailment, the mere fact

that it is mixed with a mass of like quality, with the knowledge

of the depositor or bailor, does not convert that intcf a sale

which was originally a bailment, and the bailee of the whole can,

of course, have no greater control of the mass than if the share

of each were kept separate. If the commingled mass has been
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delivered on simple storage, each is entitled on demand to re-

ceive his share; if for conversion into flour, to his proper pro-

portion of the product: Chase v. Washburn, 1 Ohio St, 244;

59 Am. Dec. 623 ; Hutchison v. Commonwealth, 82 Pa. St. 472.

It makes no difl'erence that the bailee had, in like manner, con-

tributed to the mass of his own wheat; for although the abso-

lute owner of his own share, he still stands as a bailee to the

others, and he cannot abstract more than that share from the

common stock without a breach of the bailment, which will sub-

ject him not only to a civil suit, but also to a criminal prosecu-

tion : Hutchison v. Commonwealth, supra.

But where, as in Chase v. Washburn, supra, the understand-

ing of the parties was that the person recei\ang the grain might

take from it or from the flour at his pleasure, and appropriate

the same to his own use, on the condition of his procuring other

wheat to supply its place, the dominion over the property passes

to the depositary, and the transaction is a sale, and not a bail-

ment. To the same efi'ect are Schindler v, Westover, 99 Ind.

395; Richardson v. Olmstead, 74 111. 213; Bailey v. Bensley,

87 Id. 556 ; and Johnston v. Browne, 37 Iowa, 200. In Lyon v.

Lenon, 106 Ind. 567, the distinction is thus stated: "If the

dealer has the right, at his pleasure, either to ship and sell the
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at a fixed time, or as much sooner as he could make it. As the
miller 's contract was satisfied by a delivery of flour from any
wheat, the transaction was held to be a sale. But in Mallroy v.
Willis, 4 Id. 76, wheat was delivered under a contract ' ' to be
manufactured into flour, ' ' and one barrel of the flour was to be
delivered for every 4 1 5-60 bushels of wheat ; this transaction
was by the same court held to be a bailment.
If a party having charge of the property of others so con
founds it with his own that the line of distinction cannot be
traced, all the inconvenience of the confusion is thrown upon
the party who p roduces it ; where, however, the owners consent
to have their wheat mixed in a common mass, each remains the
owner of his share in the common stock. If the wheat is de
livered in pursuance of a contract for bailment, the mere fact
that it is m ixed with a mass of like quality, with the knowledge
of the depo itor or bailor, does not convert that into a sale
which was originally a bailment, and the bailee of the whole can,
of course, have no greater control of the mass than if the share
of each were kept separate. If the commingled m ass has been
delivered on simple storage, each is entitl d on demand to re
ceive his share ; if for conversion into flour, to his proper p ro
portion of the product : Chase v. Wash burn, 1 Ohio St. 244 ;
59 Am. Dec. 623 ; Hutchison v. Commonw alth, 82 Pa. St. 472.
It makes no difference that the bailee had, in like manner, con
tributed to the mass of his own wheat ; for although the abso
lute owner of his own share, he still stands as a bailee to the
others, and he cannot abstract more than that share from the
common stock without a breach of the bailment, which will sub
ject him not only to a civil suit, but also to a criminal prosecu
tion : Hutchison v. Commonwealth, supra.
But where, as in Chase v. Washburn, supra, the understand
ing of the parties was that the person receiving the grain might
take from it or from the flour at his pleasure, and appropriate
the same to his own use, on the condition of his p rocuring other
wheat to supply its place, the dominion over the p roperty passes
to the depositary, and the transaction is a sale, and not a bail
ment. To the same effect are Schindler v. Westover, 99 Ind.
395 ; Richardson v. Olmstead, 74 Ill. 213 ; Bailey v. Bensley,
87 Id. 556 ; and Johnston v. Browne, 37 Iowa, 200. In Lyon v.
Lenon, 106 Ind. 567, the distinction is thus stated : ' ' I f the
dealer has the right, at his p leasure, either to ship and sell the
20
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same on his own account, and pay the market price on demand,

or retain and redeliver the wheat, or other wheat in the place

of it, the transaction is a sale. It is only when the bailor re^

tains the right from the beginning to elect whether he will de-

mand the redelivery of his property, or other of like quality

and grade, that the contract will be considered one of bailment.

If he surrender to the other the right of election, it will be con-

sidered a sale, with an option on the part of the purchaser to pay

either in money or property, as stipulated. The distinction is:

Can the depositor, by his contract, compel a delivery of wheat,

whether the dealer is willing or not? If he can, the transac-

tion is a bailment. If the dealer has the option to pay for it in

money or other wheat, it is a sale." This distinction is drawn,

of course, with reference to cases where grain is deposited in a

mass, as in grain elevators, etc.

There are cases in which the doctrine of bailment has been

carried much beyond the rule recognized in the cases we have

cited : See Sexton v. Graham, 53 Iowa, 181 ; 4 N. W. R. 1090,

and Nelson v. Brown, 53 Id. 555, 5 N. W. R. 719. We think,
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however, the rule recognized in Chase v. Washburn, supra, and

Lyon V. Lenon, supra, is a safe one, and is more in accord ■c'/ith

the well-settled principles of the law relating to bailment. .

But in the case at bar, we are not called upon to say what

would be the effect upon the transaction if Newman had au-

thority, in the regular course of dealing, to ship or sell the

wheat of his customers on his own account. Undoubtedly he

had a right to sell of the grain or flour to the extent of his own

share; that is to say, what he contributed to the common stock

and the tolls to which he was entitled. But the jury has found

that he had no authority whatever to sell or to abstract from

the common stock beyond the amount to which he was himself

entitled. In the general charge, and also in the answers to the

points submitted, the learned court instructed the jurors in the

clearest manner that if they should find from the evidence that

Newman, by the nature of his dealings with the several plain-

tiffs, had acquired such dominion over their wheat as authorized

him, at his pleasure, not only to grind it into flour, but also to

sell the same for his own use, the transaction must necessarily

be treated as a sale, and that, in that event, the plaintiffs could

not recover. This instruction was repeated with marked em-

phasis several times during the progress of the charge, and it
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same on his own account, and pay the market price on demand,
or retain and redeliver the wheat, or other wheat in the place
of it, the transaction is a sale. It is only when the bailor re,
tains the right from the beginning to elect whether he will de
mand the redelivery of his property, or other of like quality
and grade, that the contract will be considered one of bailment.
If he surrender to the other the right of election, it will be con
sidered a sale, with an option on the part of the purchaser to pay
either in money or property, as stipulated. The d istinction is :
Can the depositor, by his contract, compel a delivery of wheat,
whether the dealer is willing or not 1 I f he can, the transac
·
tion is a bailment. If the dealer has the option to pay for it in
money or other wheat, it is a sale. ' ' This distinction is drawn,
of course, with reference to cases where grai n is deposited in a
mass, as in grain elevators, etc.
There are cases in which the doctrine of bailment has been
carried much beyond the rule recognized in the cases we h ave
cited : See Sexton v. Graham, 53 Iowa, 181 ; 4 N. W. R. 1090,
and Nelson v. Brown, 53 Id. 555, 5 N. W. R. 719. We think,
however, the rule recognized in Chase v. Washburn, supra, and
Lyon v. Lenon, si1,pra, is a safe one, and is more i n accord y,, ith
the well-settled pri nciples of the law relating to bailment.
But in the case at bar, we are not called upon to say what
would be the effect upon the transaction if Newman had au
thority, in the regular course of deali n g, to ship or sell the
wheat of his customers on his own account. Undoubtedly he
had a right to sell of the grain or flour to the extent of his own
share ; that is to say, what he contributed to the common stock
and the tolls to which he was entitled. But the jury has found
that he had no authority whatever to sell or to abstra ct from
the common stock beyond the amount to which he was himself
entitled. In the general charge, and also in the answers to the
points submitted, the learned court instructed the j urors in the
clearest manner that if they should find from the evidence that
Newman, by the nature of his dealings with the several plain
tiffs, had acquired such dominion over their wheat as authorized
him, at his pleasure, not only to grind it into flour, but also to
sell the same for his own use, the transaction m ust necessarily
be treated as a sale, and that, i n that event, the p l aintiffs coulCT
not recover. This instruction was repeated with marked em
phasis several times during the p rogress of the charge, and it
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seems quite impossible that the jury could have labored under

any misapprehension as to the nature of the inquiry they were

to make. The verdict of the jury was for the plaintiffs ; and we

must assume the facts which it is plain the jury, in arriving

at such a verdict, must have found, viz., that Newman had no

authority to sell the grain delivered into his mill under the ar-

rangement with the plaintiffs, — that is to say, their share of

the common stock, nor the flour which was the product thereof.

It was the plain duty of Newman, however, to see to it that at

all times the mill contained wheat or flour sufficient in amount

to answer all demands under the bailment; failing in this, he

was derelict in duty, and liable, under the law, for the appro-

priation and conversion unto his own use of property which

did not belong to him.

Nor do we see that the court committed any error in the

answers to the plaintiffs' points. These points, according to

the general practice, were based upon an assumption of facts,

the truth or falsity of which was for the jury, and the law was

stated as upon a finding of these facts by the jury. They were
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relevant to the issue ; they disclosed clearly the specific facts

assumed, which were fairly and reasonably consistent with the

plaintiffs' theory of the case upon the evidence, and the opin-

ion of the court thereon could not have had any weight with

the jurors in their deliberations, unless the facts assumed were,

in their judgment, established by the proofs. The points cer-

tainly were not such as could be disregarded by the court, and

we cannot see how the answers thereto could be supposed to

have misled the jury.

The learned court defined a bailment and a sale, marking

the distinguishing features of each, and as the nature of the

transaction depended not wholly upon the written receipt, but

in part on verbal evidence as to the method of conducting the

business, the question was undoubtedly one proper to be sub-

mitted to the jury. The court instructed the jury that if cer-

tain facts existed, the transaction was a sale; otherwise it was

but a bailment; and the question was proper for the jury

whether or not, under the instruction of the court, according

to the facts as the jury might find them, the transaction was a

bailment or a sale.

On a careful review of the whole case, we find no error, and

the judgment is affirmed.
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quite impossible that the jury could have labored under
any misapprehension as to the nature of the inquiry they were
to make. The verdict of the j ury was for the plaintiffs ; and we
must assume the facts which it is plain the j ury, in arriving
at such a verdict, must have found, viz., that Newman had no
authority to sell the grain delivered into his mill under the ar
rangement with the plaintiffs,-that is to say, their share of
the common stock, nor the flour which was the product thereof.
It was the plain duty of Newman, however, to see to it that at
all times the mill contained wheat or flour sufficient in amount
to answer all demands under the bailment ; failing in this, he
was derelict in duty, and liable, under the law, for the appro
priation and conversion unto his own use of property which
did not belong to him.
Nor do we see that the court committed any error in the
answers to the plaintiffs ' points. These points, according to
the general p ractice, were based upon an assumption of facts,
the truth or falsity of which was for the jury, and the law was
stated as upon a finding of these facts by the j ury. They were
relevant to the issue ; th y disclosed clearly the specific facts
assumed, which were fairly and r asonably consistent with the
plaintiffs ' theory of the case upon the evidence, and the opin
ion of the court thereon could not have had any weight with
the jurors in their deliberations, unless the facts assumed were,
in their judgment, established by the . proofs. The points cer
tainly were not such as could be disregarded by the court, and
we cannot see how the answers thereto could be supposed to
have misled the jury.
The learned court defined a bailment and a sale, marking
the distinguishing features of each, and as the nature of the
transaction depended not wholly upon the written receipt, but
in part on verbal evidence as to the method of conducting the
business, the question was undoubtedly one p roper to be sub
mitted to the j ury. The court instructed the j ury that if cer
tain facts existed, the transaction was a sale ; otherwise i t was
but a bailment ; and the question was proper for the jury
whether or not, under the instruction of the court, according
to the facts as the jury might find them, the transaction was a
bailment or a sale.
On a careful review of the whole case, we find no error, and
the judgment is affirmed.
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