ESSENTIALS OF JURISDICTION
JURISDICTION DEPENDING ON THE CONSTITU
TION OF THE COURT.
The Government Creating the Court.

THE NUEVA ANNA
CLAIMANT,

and

THE LIEBRE: THE SPANISH CONSUL,

in U. S. Sup. Ct., 1821-19

U. S. (6 Wheaten)

193.

APPEAL from the District Court of°Louisiana. These were
the cases of the cargoes of two Spanish ships, captured and con
demned by a pretended court of admiralty at Galveston, con
stituted by Commodore Aury, under the alleged authority of the
The goods were, after this condemnation,
Mexican republic.
brought into the port of New Orleans, and there libelled by the
Th'at court, de
original Spanish owners, in the district court.
owners, and the captors appealed
creed restitution to the original
'
to this court.
February 26th, 1821. This cause was argued by Hopkinson,
for the respondents and libellants; no counsel appearing for the
appellant and captors.
The court stated, that it did not recognize the existence of
any court of admiralty, sitting at Galveston, with authority to
nor had the government
adjudicate on captures,
of the
United States hitherto acknowledged the existence of any Mexi
can republic or state, at war with Spain; so that the court could
not consider as legal, any acts under the [*Ig4] flag and com
But, as the record, in this
mission of such republicor state.
case, stated the capture to have been made under the flag of
Buenos Ayres, it became necessary to send back the case, in order
to ascertain under what authority it was in fact made.
Sentence reversed, and cause remanded for further pro
-

ceedings.

TREVINO

v.

FERNANDEZ,

in Texas Sup.

Ct., r855—13

Texas

630.

Trespass to try title to land along the east bank of the Rio
Grande River. Plaintiffs appeal from judgment for defendants.
Plaintiffs claimed-as heirs of Bartolome Fernandez by virtue of
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a land grant to Bartolome and Eugenio Fernandez, brothers, al-

leging that Bartolome had paid all the purchase money, and that

Eugenio had abandoned and I‘€llI1(]UlSll€(l.u8.ll his interest to Bar-

tolome. The defendants admitted the grant, denied that Eugenio

had relinquished his rights, claimed title as heirs of Eugenio, and

pleaded judgment of the tribunal of j1}tiee.1>f—t-hE‘STZIE’QT'TW‘

lipas, rendered in their favor in 1842 (during the time that the

land in question was claimed as conquered territory by the Re-

public of Texas, but while still in the actual occupation and con-

trol of the Mexican government) in pursuance' of which they

had been judicially put-in possession of one-half of the land in

question.

I-IEMPIIILL, C. J. * * '“-‘ [*662] * * It is, however, con-

tended by defendants that their title to ownership of the land

and the rights of the parties were determined by a decree of the

Court of the First Instance in Matamoras, some time in the year

1842, in which half of the tract was adjudged to the present

defendants, and that this was duly carried into effect by a survey

and division of the tract, and by placing the defendants in posses-

sion of the portion assigned to them.
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One of the objections urged to this decree is, that it was

made by a foreign court having no jurisdiction over the person

or subject matter, and that this court is bound by the political

action of the authorities of the republic, which on the 19th Decem-

ber, 1836, deﬁned its boundaries, extending them to the Rio

Grande, and that this excluded the jurisdiction or authority of

the courts of Tamaulipas over any lands lying within those

limits. On the other hand, it is insisted by defendants, that the

country lying between the Neuces and the Rio Grande. though

claimed by Texas, was not actually conquered until 1846, and

that until that time this territory, and especially the portion bor-

dering on and adjacent to the Rio Grande, remained in the posses-

sion of, and under the laws, control, and government, of the

Republic of Mexico, and that [*663] consequently all the acts

of that government or its authorities in the administration of its

laws, and in the regulation of its municipal affairs, so far as the

same affected the rights of individuals with each other, are as

valid and binding as if done in the exercise of competent au-

thority.

This is a subject of some diﬁiculty and of considerable in-

terest doubtless to the country adjacent to the Rio Grande. For

it is only in relation to this region that the operation of these

a land grant to Bartolome and Eugenio Fernandez, brothers, al
leging that llartolome had paid all the purchase money, and that
Eugenio had abandoned and relinquished.all his interest to Bar
tolome. The defendants admitted the grant, denied that Eugenio
had relinquished his right s, claimed title as heirs of Eugenio, and
pleaded j udgment of the tribunal of � of the state of 'l'amau- Ii pas, rendered in their favor in 1 842 (during the time that the
land in question was claimed as conquered territory by the Re
public of T e xas , but while still in the actual occupation and con
trol of the l\Iexican government ) in pursuance of which they
had been j udicially put· in possession of one-hal f of the land in
question.
HEMI'IIILL, C. J. * * * [ *662 ] * * * It is, however, con
tended by de fendants that their title to o w n e r s h ip of the land
and the rights of the parties w e r e determined by a decree of the
Court of the First Instance in M at a m o r a s, some time in the year
1842, in which half of the tract w a s a dj u d ge d to the present
d e f e nd a nt s, and t h a t this was duly carried into effect by a su rvey
and d ivi s io n of the tract, and by placing the defendants in posse s
sion of the p or t i on as sign ed to them.
One of the ob j ect ion s urged to this d ec ree is, t hat it was
made by a foreign court ha v i n g no j u ris dic t io n over the person
o r subj ect matter, and that this cou rt is bound by the poli t ical
action of the authorities of the r e pub lic, which on the 19th Decem
ber, 1836, defined its boundaries, extending them to the Rio
Grande, and that this e xc l u d ed the j u r i s d ic tio n or a uth o rit y of
t he courts o f Ta ma u l i p as over any lands lying within those
limits. On the other hand, it is insisted by defendants, that the
co u n t ry lying b et w ee n the N'euces and the Rio Grande. though
claimed hy Texas, was not act ua l ly conquered until 18-tG, and
that until that time this t e r ri t o ry and especially the port ion bor
dering on and adjacent to the Rio Grande, remained in the posses
sion of, an<l under the laws, cont rol, and govcrnmrnt, o f the
Republic of Mexico, and that [ *663 l consequently all th e acts
of that government or i ts authorities in the administration of its
laws, and in the re g u lati on of its municipal affai rs, so far as the
same affected the r ig h t s of individuals with each ot her, are as
val id and binding as if done in the e x erc i s e of comprtent au
thority.
This is a s ubject o f some di ffi c u l ty and of considerable in
terest d o u b t l e s s to th e country adjacent to the Rio Gramle. For
it is only in relation to this region that the operation of these
,
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principles will be considered, the actual possession and control

of the Mexican authorities being restricted, in fact, to limits at

no great distance from that river. * * *

Pena y Pena, the illustrious chief justice of the Supreme

Court of Mexico, in his “Practica Forense,” in treating of the

validity of judgments or acts of judicial ofﬁcers who are reputed

to have competent authority, though in fact they had none,

[*665] applies the doctrines recognized in such cases to the acts

of judicial oﬁicers during the period of revolutionary disturb-

ances, when such oﬁicers are changed at every change of fortune,

and as the one party or the other may have the predominance,

says, that all judicial acts done or authorized by an illegitimate

authority (meaning a government de facto) might be regarded

as null, and of no validity or effect, if the strict principle of law

were alone considered; but the essential good of the nation, and

the peace and tranquillity of its citizens, in relation to a branch

so important as the judicial, demand that these should be legal-

ized, and be held as valid and subsisting, since if it were not so,

a door would be opened to an innumerable multitude of com-

plaints, reclamations, and atten1pts to undo all that had been
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done, so that nothing would be solid and stable; the fortune and

the property of the citizens would be consumed in the renewed

expenses and damages which the multitude of suits would inﬂict:

and the people would be buried in a terrible chaos of judicial

anarchy, more transcendental and pernicious than the illegitimate

domination which it was designed to repudiate. (Vol. 2, p. 81.)

It appears that a number of treatises were written on this sub-

ject, with reference to the eﬁ‘e'ct of the acts of the French author-

ities in Spain during the period of the French conquests; and

from the author of a work entitled an “Examination into the

Crimes of Inﬁdelity to the Country, imputed to Spaniards who

submitted to the authority of the French Government,” a long

extract is taken by Pena y Pena, from which we cite the follow-

mg, viz:

“It is madness to suppose that a nation could exist (which

would not conflict with and destroy itself) without public admin-

istration, and without laws; and it is a dream to pretend that

it could be governed by laws distinct from those given by the

government that has the power. There is but one of two alterna-

tives; either that there should be no judicial proceedings among

a conquered people. and all actions. beneﬁcial or mischievous, be

alike permitted, and all transgressions and crimes pass with im-

punity; or judicial proceedings [*666] must be tried and deter-

p rinci ples ,..,·ill be considered, the actual possession and control
of the Mexican authorities being restricted, in fact, to limits at
no great distance from that river. * * *
Pena y Pena, the illustrious chief justice of the Supreme
Court of Mexico, in his "Practica Forense," in treating of the
validity of j udgments or acts of judicial officers who are reputed
to have competent authority, though in fact they had none,
[ *665] applies the doctrines recognized in such cases to the acts
of j udicial offo;ers during the period of revolutionary disturb
ances, when such officers are changed at every change of fortune,
and as the one party or the other may have the predominance,
says, that all judicial acts done or authorized by an illegitimate
authority (meaning a government de facto) might be regarded
as null, and of no validity or effect, if the strict principle of la\v
were alone considere d ; but the essential good of the nation, and
the ·peace and tranquillity of its citizens, in relation to a branch
so important as the j udicial, demand that these should be legal
ized, and be held as valid and subsisting, since if it were not so,
a door would be opened to an innumerable multitude of com
plaints, reclamations, and attempts to undo all that had been
done, so that nothing would be sol id and stable; the fortune and
the property o f the citizens would be consumed in the renewer{
expenses and damages which the multitude of suits would inflict:
and the people would be buried i n a terrible chaos o f j udicial
anarchy, more transcendental and pernicious than the illegitimate
domination ·which it was designed to repudiate. (Vol. 2. p. 8r.)
It appears that a number of treatises were written on this sub
j ect, with reference to the effeCt of the acts of the French author
ities in Spain during the period of the French conquests ; and
from the author of a work entitled an "Examination into the
Crimes of Infidelity to the Count ry, imputed to Spaniards who
submitted to the authority of the French Government," a long
extract is taken by Pena y Pena, from which we cite the follow
ing, viz:
"It is madness to suppose that a nation could exist (which
would not conflict with and dest roy itself) w ithout public admin
istration, and wi thout laws; and it is a dream to pretend that
it coul d be governed by laws distinct from those given by the
government that has the power. There is but one of two alterna
tives; either that there should be no j udicial proceedings among
a conquered people, and «tll actions beneficial or mischievous. bl"
alike permit te d and all transgressions and crimes pass with im
ptmity; or judicial proceedings [*666] must be tried and deter-
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mined by the laws of the conqueror. The ﬁrst proposition is

inadmissible, as by it society would be ruined, and the second

mined by the laws of the conqueror. The first proposition is
inadmissible, as by it society would be ruined, and the second

must not only be tolerated, but sanctioned, as the welfare of

society cannot be otherwise secured.” * * *

must not only be tolerated, but sanctioned, as the welfare of

From these authorities it is manifest that the acts of the

government in actual possession, in the ordinary administration

society cannot be otherwise secured."

of its laws, so far as they affect private rights, are valid, and

atiecting public rights are void and cannot be enforced. The

of its laws, so far as they affect private rights, are valid, and

objection to the judicial proceedings, then, under which it is

claimed that the rights of these parties to this land have been

adjudicated, on the supposed ground of the want of authority in

the court over the subject matter, is not tenable. * * *

Reversed and re-formed.

Accom: State v. County Court (1872), 50 M0. 317, 11 Am. Rep. 415, dictum.

Judicial Nature of Body.

STENBERG v. STATE ex rel. KELLER, in Ncb. Sup. Ct., May 6, 1896—

48 Neb. 299, 67 N. VV. I90.

VVrit of error to reverse an order of the district court of

/

can be set up to support an action or defend a right. Those
affecting public rights are void and cannot be enforced.
The

objection to the judicial proceedings,
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cause a warrant to be issued on the county treasurer in favor of

then,

under

which it is

claimed that the rights of these parties to this land have been
adjudicated, on the supposed ground of the want of authoritv in

the court over the subject matter, is not tenable.

Reversed

Douglas county granting a peremptory mandamus to compel

Stenberg and others as the board of county commissioners to

* * *

From these authorities it is manifest that the acts of the
government in actual possession, in the ordinary administration

can be set up to support an action or defend a right. Those

AccoRD: State

v.

Count}' Court (1872), 50 �fo. 317,

11

·

* * *
and re-formed.

Am. Rep. 415, dictum.

Keller and another in payment of a judgment recovered in said

district court by them against said board for $4,832.62 and costs,

Judicial Nature of Body.

for moneys paid by Keller and the other to the county for part

of the county poor farm sold them by the county board of com-

missioners without authority. The proposition to sell had been

STENBERG

v.

by a majority of the electors voting on the proposition, but not

by a majority of the electors voting at that election, as required

by law. Stenbcrg and his companions claimed that the judgment

required to be paid is void for want of jurisdiction, because it

was rendered on appeal from the order of the board of county

commissioners denying the claim, and that the board in originally

approving the sale and afterwards in denying the claim for re-

payment of the money acted judicially, was bound by its original

action, and so was without power to allow the claim, and by the

appeal the district court acquired no greater power.

Norw.u,, ]. * * * [*307] If the county board has no power or

authority to act in the premises, it is very evident that the district

STATE ex rel. KELLER, in Neb. Sup. Ct., May 6, 18¢48 Neb. 299, 67 N. W. 190.

submitted to the voters of the county, and had been approved

'vV rit of error to reverse an order of the district court of
Douglas county granting a peremptory mandamus to compel
Stenberg and others as the board of county commissioners to
cause a warrant to be issued on the county treasurer in favor of
Keller and another in payment of a judgment recovered in said
district court by them against said board for $4,832.62 and costs,
for moneys paid by Keller and the other to the county for part
of the county poor farm sold them by the county board of com

missioners without authority. The proposition to sell had been
submitte"d to the voters of the county, and had been approved

by a majority of the electors voting on the proposition, but not
by a majority of the electors voting at that election, as required
by law. Stenberg and his companions claimed that the judgment

required to be paid is void for want of jurisdiction, because it
was rendered on appeal from the order of the board of county
commissioners denying the claim, and that the board in originally

approving the sale and afterwards in denying the claim for re
payment of the money acted judicially, was bound by its original
action, and so was without power to allow the claim, and by the
appeal the district court acquired no greater power.

NoRVAL,

J. * * * [*307]

If the county board has no power or

authority to act in the premises, it is very evident that the district
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court obtained none; and so say the authoriies. Brondberg v.

Babbott, 14 Neb. 517, 16 N. W. 845; Railway Co. v. Ogilvy, 18

N eb. 638, 26 N. W. 464; M oise v. Powell, 40 Neb. 671, 59 N. W.

79; fohnson v. Parrolte, 46 Neb. 51, 64 N. W. 363; Keeshan v.

Stale, 46 Neb. 155, 64 N. VV. 695. This rule obtains in other

states. See authorities cited in brief of plaintiffs in error [String-

ham v. Board, 24 Wis. 594; Plunkett v. E2/am, 2 S. D. 434. 50

N. \-V. 961 ; F1'deh'ty Trust Co. v. Gill Car Co., 25 Fed. Rep. 737;

Plano Mfg. Co. v. Rasey, 69 Wis. 246, 39 N. W. 85; Town of

l'Vayne v. Caldwell, I S. D. 483, 47 N. W. 547; Fitzgerald v.

Beebe, 7 Ark. 305]. It is equally well settled that a county board

has exclusive original jurisdiction in the examination and allow-

ance of most claims against the county. No original action can

be maintained against a county upon a claim or demand properly

cognizable for audit and allowance before the county board. As

to all such the jurisdiction of the district court is appellate merely.

B-rown v. Otoe Co., 6 Neb. I11; * * * State v. Merrell, 43 Neb.

575, 61 N. W. 754. * * *

It has often been held in this state that a county board, in

examining and passing upon claims against the county, acts judi-
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cially, and the allowance or rejection by it of a claim has the

force and effect of a judgment, unless reversed or set aside by

appellate proceedings. S tale v. Buffalo C 0., 6 Neb. 454; Brown

v. Otoe Co., Id. 111; State v. Churchill, 37 Neb. 702, 61 N. W.

754; * * * Shite v. Vincent, 46 Neb. 408, 65 N. VV. 50. But we

are unable to agree with counsel for respondents that county

boards are courts [*3I2] in a constitutional sense, or within the

general acceptation of that term. They are not created courts by

the constitution; nor does the present law establishing county

boards and deﬁning their duties and powers constitute them courts.

They are merely legislative and administrative bodies, with limited

powers, created for the transaction of county business—exercis-

ing in some matters, it is true, functions judicial in their nature,

and appeals lie from their decisions, in certain matters, provided

for; but that does not make them courtsj So, too, officers not judi-

cial sometimes are clothed with judicial powers. A county super-

intendent of schools exercises quasi judicial functions in the

changing of the boundaries of school districts, and an appeal may

be taken from his decisions; yet there is no superintendent’s court.

The state auditor, in the audit and allowance of claims, acts judi-

cially, and the right to appeal is given; but that does not consti-

tute an auditor‘s court. Many other instances might be mentioned

where judicial power to a limited extent is lodged iii the hands

court obtained none ; and so say the authoriies. B ron dberg v.
Babbott, 14 Neb. 517, 16 N. W. 845; Railway Co. v. Ogilvy, 1 8
Neb. 638, 2 6 N . W. 464; 11,f oise v. Powell, 40 Neb. 67 1 , 59 N. W.
79; Johnson v. Parrotte, 46 Neb. 5 1 , 64 N. vV. 363; Keeshau v.
State, 46 Neb. 15 5, 64 N. \V. 695 . This rule obtains in other
states. See authorities cited in brief of plaintiffs in error [Strillg
ham v. B o ard, 24 Wis. 594; Plunkett v. Evan.s, 2 S. D. 434, 50
N. \V. ¢ 1 ; Fidelity Trust Co. v. Gill Car Co., 2 5 Fed. Rep. 737;
Plano Mfg. Co. v. Rasey, 69 \Vis. 246, 39 N. W. 85; Town of
f-Va:me v. Caldwell, I S. D. 483, 47 N. W. 547; Fit::gerald v.
B e ebe, 7 Ark. 305]. It is equally well settled that a county board
has exclusive original j u risdiction in the examination and allow
ance of most claims against the county. No original action can
be maintained against a county upon a claim or demand properly
cognizable for audit and allowance before the CO\lnty board. As
to all such the jurisdiction of the district court is appellate merely.
Bron•11 v. Otoe Co., 6 Neb. I 11; *** State v. A!errell, 43 Neb.
575, 61 N. \V. 754· ***
It has often been held in this state that a county board, in
examining and passing upon claims against the county, acts j udi
cially, and the allowance or rej ection by it of a claim has the
force and effect of a judgment, unless reversed or set aside by
appellate proceedings. State v. Buffalo Co., 6 Neb. 454: Brown
v. Otoe Co., Id. I I I; State v. Churchill, 37 Neb. 702, 6 1 N . vV.
754; ***State v. Vincent, 46 Neb. 408, 65 N . W. 50. But we
are unable to agree with counsel for respondents that county
boards are courts [*312] in a constitutional sense, or within the
general acceptation of that term. They are not created courts by
the constitution ; no r does the present law establishing county
boards and defining their duties and powers constitute them courts.
They are merely legislative an d administrative bodies, with limited
powers, created for the transaction of county business-exercis
ing in some matters, it is true, functions j udicial in their nature,
and appeals lie from their decisions, in certain matters, provided
for; but that does not make them courts. So, too, officers not j udi
cial sometimes are clothed with j udicial powers. A county super
intendent of schools exercises quasi j udicial functions in the
changing of the boundaries of school districts, and an appeal ma y
be taken from his decisions ; yet there is no superintendent'<; court.
The state auditor, in the audit and allowance of claims, acts judi
cially, and the right to appeal is given ; but that does not consti
tute an auditor's court. Many other instances might be mentioned
where j uclicial power to a limited extent is lodged in the hands
r
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of different oﬂicers for speciﬁc purposes. “A court is a body

in the government organized for the public administration of

justice at the time and place prescribed by law.” 4 Am. & Eng.

Enc. Law 447. County boards do not fall within this deﬁnition.

They cannot issue subpoenas for witnesses. The rules of law

governing the admission of testimony in the courts are not usually

followed before county boards in passing upon claims. Such

boards often act without testimony, and receive, and consider

sufficient, evidence inadmissible in courts of justice. County

boards do not render judgments. The allowance or rejection of

a claim from which no appeal has been prosecuted has merely

the effect of one. The statute in no place refers to such boards

as courts. Nor does the fact that the law requires each county

board to procure a seal constitute it a court. Such seal is ex-

pressly made by the legislature the seal of the county, and not

that of the board, as a court or judicial tribunal. That it [*3I3]

is obligatory upon county commissioners to hold their sessions at

the court-house, for the transaction of the business of the county,

is not signiﬁcant. The county treasurer and other county oﬁicers

are required to hold their oﬁ-ices in the same building. * * * True,
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this statute, as well as the prior ones upon the same subject,

authorized county boards to preserve order, and punish contempts

by ﬁne and imprisonment; yet that did not have the effect to

create such boards judicial tribunals. Each house of the legisla-

ture possesses powers to punish for contempts in certain cases;

but this falls far short of constituting it a court. The authority to

punish for contempt is not conferred alone upon a judge or court.

A notary public may commit a witness for contempt who refuses

to give his deposition. Dogge v. State, 21 Neb. 272, 31 N. NV.

929_ * * * Y

The judgment is affirmed.

The Validity of the Law Creating the Court.

NORTON v. SHELBY COUNTY, in U. S. Sup. Ct., May 10, 1886—118

U. S. 425, 6 Sup. Ct. Rep. 1121.

Action against Shelby county, Tenn., on bonds and the an-

nexed coupons issued March I, 1869, by the county board of

conunissioners, to the Mississippi River R. Co., by virtue of an

act of the legislature of Feb. 25, I867, authorizing such board

to make such bonds. From judgment for defendant in the Cir-

of different officers for specific purposes. "A court is a body
in the government organized for the public administration of
j ustice at the time and place prescribed by law." 4 Am. & Eng.
Enc. Law 447. County boards do not fall within this definition.
They cannot issue subpoenas for witnesses. The rules of law
governing the admission of testimony in the courts are not usually
followed before county boards in passing upon claims. Such
boards o ften act without. testimony, and receive, and consider
sufficient, evidence inadmissible in courts of justice. County
boards do not render j udgments. The allowance or rej ection of
a claim from which no appeal has been prosecuted has merely
the effect of one. The statute in no place refers to such boards
as courts. Nor does the fact that the law requires each county
board to procure a seal constitute it a court. Such seal is ex
pressly made by the legislature the seal of the county, and not
that of the board, as a court or j udicial tribunal. That it [*313]
is obligatory upon county commissioners to hold their sessions at
the court-house, for the transaction o f the business of the county,
is not significant. The county treasurer and other county officers
are required to hold their offices in the same building. * * * True,
this statute, as well as the prior ones upon the same subject,
authorized county boards to preserve order, and punish contempts
by fine and imprisonment ; yet that did not have the effect to
create such boards judicial tribunals. Each house of the legisla
ture possesses powers to punish for contempts in certain cases ;
but this falls far short of constituting it a court. The authority to
punish for contempt is not conferred alone upon a j udge or court.
A notary public may commit a witness for contempt who refuses
to give his deposition. Dogge v. State, 21 Neb. 272, 31 N. W.
929. * * *
The judgment is affirmed.
The Validity of the Law Creating the Court.

NORTON

v.

SHELBY COUNTY, in U. S. Sup. Ct., May 10, 1886-1 18
U. S. 425, 6 Sup. Ct. Rep. n2 1.

Action against Shelby county, Tenn., o n bonds and the an
nexed coupons issued March I, 1869, by the county board of
commissioners, to the Mississippi River R. Co., by virtue of an
act of the legislature of Feb. 25, 1867, authorizing such board
to make such bonds. From judgment for defendant in the Cir-
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cuit Court of the United States for the \/Vestern District of Ten-

nessee, the plaintitt brings error.

FIELD, J. * * * The defendant contends: (I) that the com-

missioners were not lawful ofﬁcers of the- county, and that there

cuit Court of the United States for the "\Vestern District of Ten
nessee, the plaintiff brings error.

was no such oﬁice in Tennessee as that of county commissioner;

(2) that there could not be any such de facto oﬁicers, as there

was no such ofﬁce known to the laws, and therefore that the

subscription was made, and the bonds were issued, without

authority and are void; and ( 3) that the action of the commis-

sioners was never ratiﬁed, and was incapable of ratiﬁcation, by

the county. * * *

The decision of the Supreme Court of Tennessee as

to the constitutional existence of the board of commissioners of

Shelby County is one of this class. That court has repeatedly

adjudged, after careful and full consideration, that no such board

ever had a lawful exisknce; that it was an unauthorized and

illegal body; that its members were usurpers of the functions

and powers of the justices of the peace of the county; and that

their action in holding the county court was utterly void. This

court could neither gainsay not deny the authoritative character
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of that determination. It follows that in the disposition of the

case before us we must hold that there was no lawful authority

in the board to make the subscription to the Mississippi River

Railroad Company and to issue the bonds of which those in

suit are a part. '

But it is contended that if the act creating the board was

void, and the commissioners were not ofﬁcers de jure, they were

nevertheless ofﬁcers de facto, and that the acts of the board as

a de facto court are binding upon the county. This contention

is_met_by the fact that there can he ng ptiicerI either de fun: or

de_fgC_tg_._if__thex.e_.be_nn-nﬁiee-ttL.ﬁll. As the act attempting to

create the oﬂice of commissioner never became a law, the oﬁﬁce

never came into existence. Some persons pretended that they

held the office, but the law never recognized their pretensions,

nor did the supreme court of the state. Vl/henever such preten-

sions were considered in that court, they were declared to be

without any legal foundation, and the commissioners were held

to be usurpers.

The doctrine which gives validity to acts of oﬁicers dc facto,

whatever defects there may be in the legality of their appoint-

ment or election, is founded upon considerations of policy and

necessity, for the protection of the public and individuals whose

FIELD, J. * * * The defendant contends : ( 1 ) that the com
missioners were not law ful officers of the- county, and that there
was no such office in Tennessee as that of county commissioner;
( 2) that there could not be any such de facto officers, as there
was no such office known to the laws, and therefore that the
subscription was made, and the bonds were issued, without
authority and are void; and (3 ) that the action of the commis
sioners was never ratified, and was incapable of ratification, by
the county. * * *
C!4fl The decision of the Supreme Court of Tennessee as
to the constitutional existence of the board of commissioners of
Shelby County is one of this class. That court has repeatedly
adj udged, after careful and full consideration, that no such board
ever had a lawful exi�nce ; that it was an unauthorize d and
illegal body ; that its members were usurpers of the functions
and powers of th e justices of the peace of the county ; and that
their action in holding the county court was utterly void. This
court could neither gainsay nor deny the authoritative character
of that determination. It follows that in the disposition o f the
case be fore us we must hold that there was no lawful authority
in the board to make the subscription to the Mississippi River
Railroad Company and to issue the bonds of which those in
suit are a part.
But it is contended that i f the act creating the board was
void, and the commissioners were not officers de jurc, they were
nevertheless officers de facto, and that the acts of the board as
a de facto court are binding upon the county. This contention
is met_by t be. fact that there can be no officer, either de iure or
de facto. if there be no o��8 to .till. As the act attempting to
c reate the office of commissioner never became a law, the office
never came into existence. Some persons pretended that they
held the office, but the law never recognized their pretensions,
nor did the supreme court of the state. vVhenever such preten
sions were considered in that court, they were declared to be
without any legal foundation, and the commissioners were held
to be usurpers.
The doctrine which gives validity to acts of officers de facto_.
whatever defects there may be in the legality of their appoint
ment or election , is founded upon considerations of pol icy amt
necessity, for the protection of the public an d individuals whose
·
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interests may be affected thereby. Oﬁices are created for the

beneﬁt of the public, and private parties are not permitted to

inquire into the title of persons clothed with the evidence of such

oﬁices and in apparent possession of their powers and functions.

For the good order and peace of society their authority is to be

respected and obeyed until in some regular mode prescribed by

law their title is investigated and determined. [*442] It is mani-

fest that endless confusion would result if in every proceeding

before such ofﬁcers their title could be called in question. But

the idea of an oﬁicer implies the existence of an oﬁice which he

holds. It would be a misapplication of terms to call one an oth-

cer who holds no otﬁce, and a public oﬁice can exist only by force

of law. This seems to us so obvious that we should hardly feel

called upon to consider any adverse opinion on the subject but

for the earnest contention of plaintiff's counsel that such exist-

ence is not essential, and that it is sufficient if the ofﬁce be pro-

vided for by any legislative enactment, however invalid. Their

position is, that a legislative act, though unconstitutional, may

in terms create an oﬁice, and nothing further than its apparent

existence is necessary to give validity to the acts of its assumed
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incumbent. That position, although not stated in this broad

for1n, amounts to nothing else. It is difficult to meet it by any

argument beyond this statement. An unconstitutional act is not

a law -, it confers no rights; it impgses no duties; it affords no

protection; it creates no ofﬁce; it is, in legal contemplation| as

mwmmmmmm

In Hildreth v. M’Intyre, I J. J. Marsh. 206, 19 Am. Dec. 61,

we have a decision from the Court of Appeals of Kentucky which

well illustrates this doctrine. The legislature of that state at-

tempted to abolish the court of appeals established by her con-

stitution and create in its stead a new court. Members of the

new court were appointed and undertook to exercise judicial

functions. They dismissed an appeal because the record was not

ﬁled with the person acting as their clerk. A certiﬁcate of the

dismissal signed by him was received by the lower court, and

entered of record, and execution to carry into effect the original

decree was ordered to issue. To reverse this order an appeal

was taken to the constitutional court of appeals. The question

was whether the court below erred in obeying the mandate of

the members of the new court, and its solution depended upon

another, whether they were judges of the court of appeals and

the person acting as their clerk was its clerk. The court said:

"Altl1o11gl1_tl1§y_a§1nned_t@ﬂgEjons_o.Lju¢1ges.aud_clenlg_and_

interests may be affected thereby. Offices are created for the
benefit of the public, and private parties are not permitted to
inquire into the title of persons clothed with the evidence of such
offices and in apparent possession of their powers and functions.
For the good order and peace of society their authority is to be
respected and obeyed until in some regular mode prescribed by
law their title is investigated and detennined. [ * 442] It is mani
fest that endless confusion would result if in every proceeding
before such officers their title could be called in question. But
the idea of an officer implies the existence of an office which he
holds. It would be a misapplication of terms to call one an offi
cer who holds no office, and a public office can exist only by force
of law. This seems to us so obvious that we should hardly feel
called upon to consider any adverse opinion on the subject but
for the earnest contention of plaintiff's counsel that such exist
ence is not essential, and that it is sufficient if the office be pro
vided for by any legislative enactment, however invalid. Their
position is, that a legislative act, though unconstitutional, may
in terms create an office, and nothing further than its apparent
existence is necessary to give validity to the acts of its assumed
incumbent.
That position, although not stated in this broad
form, amounts to nothing else. It is difficult to meet it hy any
argument beyond this statement. An unconstitutional act is nQ.t
a law j it confers no rights : it imposes no duties ; it affords no
protection ; it creates no office : it is. in legal contemplation, as
liiOperative as thoue-h it bad neyer been passed,
.

•

In Hildreth v. M'lntyre, I J. J. Marsh. 2o6, 19 Am. Dec. 61,
we have a decision from the Court of Appeals of Kentucky which
well illustrates this doctrine. The legislature of that state at
tempted to abolish the court of appeals established by her con
stitution and create in its stead a new court. Members of the
new court were appointed and undertook to exercise judicial
functions. Th.ey dismissed an appeal because the record was not
filed with the person acting as their clerk. A certificate of the
dismissal signed by him was received by the lower court, and
entered of record, and execution to carry into effect the original
decree was ordered to issue. To reverse this order an appeal
was taken to the constitutional court of appeals. The question
was whether the court below erred in obeying the mandate of

the members of the new court, and its solution dcpenclecl upon
another, whether they were judges of the court of appeals and
the person acting as their clerk was its clerk. The court said:
"Although thnr__a§_?ttJn�d the functions oLjudges and clerk, and
-
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attempted to act as suchI |*443] their acts in that character are

totall null and void unless the ' had been re ularly appointed

. under, and according toI the constitution. A de facto court of

‘ appeals cannot exist under a written constitution which ordains

!
I
I

.
one supreme court, and deﬁnes the qualiﬁcations and duties of

_, its judges, and prescribes the mode of appointing them. There

cannot be 1nore than one court of appeals in Kentucky as long

I as the constitution shall exist; and that must necessarily be a

court ‘do jnrc.’ \\-"hen the government is entirely revolutionized,

and all its departments usurped by force, or the voice of a major-

ity, then prudence recommends and necessity enforces obedience

, to the authority of those who may act as the public functionaries,

and in such a case the acts of a de facto executive, a de facto judi-

ciary, and a de facto legislature must be recognized as valid.

But this is required by political necessity. There is no govern-

ment in action except the government de facto, because all the I

attributes of sovereignty have, by usurpation, been transferred

from those who had been legally invested with them, to others

who, sustained by a power above the forms of law, claim to act,
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and do act, in their stead. But when the constitution or form

of government remains unaltered and supreme, there can be no

do faclo department, or de facto ofﬁce. The acts of the incum-

bents of such departments or oﬁice cannot be enforced conforma-

bly to the constitution, and can be regarded as valid only when the

government is overturned. VVhen there is a constitutional execu-

tive and legislature, there cannot be any other than a constitu-

tional judiciary. VV itl1out a total revolution there can be no such

political solecism in Kentucky as a ‘de facto’ court of appeals.

There can be no such court whilst the constitution has life and

power. There has been none such. There might be under our

constitution, as there have been, ‘de faclo’ ofﬁcers. But there

never was and never can be, under the present constitution, a ‘do

faclo’ ofﬁce.” And the court held that the gentlemen who acted

as 'ud es ofthc2__l~lJTrEl"TsF1BE_mWTTtb‘e'1'111§'Ef"(?e

ces, and the order below was reversed.

In some respects the case at bar resembles this one from

Kentucky. [*444] Under the constitution of Tennessee there

was but one county court. That was composed of the justices

of the county elected i11 their respective districts. The“ commis-

sioners appointed under the act of March 9, 1867, by the governor

were not such justices, and could not hold such court. any more

than the legislative tribunal of Kentucky could hold the court of

is
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attempted to act as such, [*443] their acts in that character are
n ull and void unless the had been re ularly appointed
u n der, and according to, the constituti®. A de acto court of
appeals cannot exist under a written constitution which ordains
one supreme court, and defines the qualifications and d uties o f
i t s j udges, and prescribes the mode o f appointing them. There
cannot be more than one court o f appeals in Kentucky as long
as the constitution shall exist ; and that must necessarily be a
court 'de jurc.' When the government is entirely revolutionized,
and all its departments · u surped by force, or the voice of a major
ity, then prudence recommends and necessity en forces obedience
to the authority of those who may act as the public functionaries,
and in such a case the acts of a de facto executive, a de facto j udi
ciary, and a de facto legislature must be recognized as valid.
But this is required by political necessity. There is no govern
ment in action except the government de facto, because all the
attributes of sovereignty have, by usurpation, been trans ferred
from those who had been legally invested with them, to others
who, sustained by a power above the forms of law, claim to act,
and do act , in their stead.
But when the constit ution or form
s.f government remains u naltered and supreme, there can be no
de facto department, or de facto office. The acts of the incum
bents of such departments or office cannot be enforced conforma
bly to the constitution, and can be regarded as valid only when the
government is overturned. When there is a constitu tional exei:!..1t ive and legislature, there cannot be any other than a constitu
tional judiciary. \i\Tithout a total revolution there can be no such
political solecism in Kentucky as a 'de facto' court of appeals.
There can be no such cour t whilst the constitution has Ii fe and
power. There has been none such. There might be under our
constitution, as there have been, 'de facto' officers.
But there
neYer was and neYer can be, under the present constitution , a 'dt!
facto' office." ..\nd the court held that the gen tlemen who acte<l
as judges o f the legislati\'e tribunal were not 111cun\1')elits of ac
jurc or de facto offices, nor were they de facto officers of de 111re
offices, and the order below was reversed.

totall

In some respects the case at bar resembles thic;

Kentucky.

(*444]

one

from

Cnclcr the constit ution of Tennc"scc there

was bu t one county court. That wa.; compmed of the justices
o f the county elected in their rcspccti\'c cJi.;t rict.-. The commis
sioners appointed under the act of �larch C). 1R67. hy the e«>\·ernor
were not such justices, and could not hold �uch cnurt. any mnrc

than the legislatiYe tribunal of Kentucky could hnld thL' cnurt of

I

IO
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appeals of that state. In Shelby County v. Buterworth [unre-

ported], from the opinion in which we have already quoted, Chief

Justice Nicholson, speaking of the claim that Barbour Lewis, the

president of the board of county commissioners, was a de facto

ofﬁcer, after referring to the decisions of the supreme court-of

the state holding that the board of commissioners was an illegal

and unconstitutional body, said: “This left the organization of

the county court in its former integrity, with its ofﬁcers entitled

to their ofﬁces and creating no vacancy to be ﬁlled by the illegal

action under the act of 1867. It follows that Barbour Lewis

could not be a de facto ofﬁcer, as there was no legal board of

which he could be president, and as there was no vacancy in the

legal organization. The warrants issued by him show the char-

acter in which he was acting, and repel the presumption that he

was a de facto ofﬁcer. He could be under the circumstances, as

we can judicially know from the law and pleadings in the case,

nothing but a usurper. There must be a legal ofﬁce in existence,

which is being improperly held, to give to the acts of such incum-

bent the validity of an oﬂicer de facto.”

Numerous cases are cited in which expressions are used
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which, read apart from the facts of the cases, seemingly give

support to the position of counsel. But, when read in connection

with the facts, they will be seen to apply only to the invalidity,

irregularity, or unconstitutionality of the mode by which the

party was appointed or elected to a legally existing oﬂice. None

of them sanctions the doctrine that there can be a de facto oﬂice

under a constitutional government, and that the acts of the incum-

bent are entitled to consideration as valid acts of a de facto officer.

VVhere an ofﬁce exists under the law, it matters not how the

appointment of the incumbent is made, so far as the validity of

his acts are concerned. It is [*445] enough that he is clothed

with the insignia of the office, and exercises its powers and func-

tions. As said by Mr. Justice Manning, of the Supreme Court

of Michigan, in Carleton v. the People; 10 Mich. 250, 259, “where

there is no office there can be no ofﬁcer de fact0, for the reason

that there can be none de jure. The county oﬁices existed by

virtue of the constitution the moment the new county was organ-

ized. No act of legislation was necessary for that purpose. And

all that is required when there is an oﬁice to make an officer de

facto, is that the individual claiming the office is in possession

of it, performing its duties, and claiming to be such ofﬁcer under

color of an election or appointment, as the case may be. It is

not necessary his election or appointment should be valid, for
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appeals of that state. In Shelby Coun ty v. Buterwo rtli [ unre
ported] , from the opinion in which we have already quoted, Chief
J ustice 1\ icholson, speaking of the claim that Barbour Lewis, the
president of the board of county commissioners, was a de facto
officer, after referring to the decisions of the supreme court - of
the state holding that the board of commissioners was an illegal
and unconstitutional body, said : "This left the organization of
the county court in its former integrity, with its officers entitl ed
to their offices and creating no vacancy to be filled by the illegal
action under the act of 1 867.
It follows that Barbour Lewi.5
coul d not be a de facto officer, as there was no legal board of
which he could be president, and as there was no vacancy in t he
legal organization. The warrants issued by him show the char
acter in which he w as acting, and repel the presumption that he
was a de facto officer. He could be under the circumstances, as
we can judicially know from the law and pleadings in the case,
nothing but a usurper. There must be a legal office in existence,
which is being improperly held, to give to the acts of such incum
bent the validity of an officer de facto."
N u merous cases are cited in which expressions a rc used
which, read apart from the facts of the cases, seemingly give
support to the posit ion of counsel . B ut, when read in connection
with the facts, they will be seen to apply only to the invalidity,
irregularity, or unconstitutional ity of the mode by which the
party was appointed or elected to a legally existing office. None
of them sanct ion s the doctrine that there can be a de fa cto office
under a constitutional government, and that the acts of the incum
bent are e ntitled to consideration as valid acts of a de facto officer.
\V here an office exists under the law, it matters not how the
appointment of the incumbent is made, so far as the validity of
his acts are concerned. It is [ *445 ] enough that he is clothed
with the insignia of the office, and exercises its powers and func
tions. As said by M r . Justice �fanning, of the Supreme Court
of M ichigan, in Carleto n v. tlze People; I O l\I ich. 250, 2 59, "where
there is no office there can be no officer de fa c t o , for the reason
t hat there can be none de jure. The county offices existed hy
virtue of the constitution the moment the new county was organ

ized . No act of legislation was necessary for that purpose. Amt
all that is required when there is an office to make an officer de

facto . is that the individual claiming the office is in possession
of it, perform ing its duties, and claiming to be such officer under
color of an election or appointment, as the case may be. I t is
not necessary his elect ion or appointm ent shoul d be val id , for
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that would make him an oﬁicer de jure. The ofﬁcial acts of such

persons are recognized as valid on grounds of public policy, and

for the protection of those having oﬁicial business to transact.”

The case of The State v. Carroll, 38 Conn. 449, 9 Am. Rep.

409, decided by the Supreme Court of Connecticut, upon which

special reliance is placed by counsel, and which is mentioned with

strong commendation as a landmark of the law, in no way mili-

tates against the doctrine we have declared, but is in harmony

with it. That case was this: The constitution of Connecticut

provided that all judges should be elected by its general assembly.

An act of the legislature authorized the clerk of a city court, in

case of the sickness or absence of its judge, to appoint a justice

of the peace to hold the court during his temporary sickness or

absence. A justice of the peace having thus been called in and

having acted, a question arose whether the judgments rendered

by him were valid. The court held that whether the law was

constitutional or not, he was an officer de faeto, and, as such, his

acts were valid. The opinion of Chief Justice Butler is an elabo-

rate and admirable statement of the law, with a review of the

English and American cases, on the validity of the acts of de
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faeto oﬁicers, however illegal the mode of their appointment. It

criticises the language of some cases that the othcer must act

under color of authority conferred by a person having power,

or prima faeie power, to appoint or elect in the particular case;

and it thus deﬁnes an oﬁicer de facto:

[*446] “An officer de facto is one whose acts, though not

those of a lawful officer, the law, upon principles of policy and

justice, will hold valid, so far as they involve the interests of the

public and third persons, where the duties of the oﬂice are exer-

cised:

“First. VVithout a known appointment or election, but under

such circumstances of reputation or acquiescence as were calcu-

lated to induce people, without inquiry, to submit to or invoke

his action, supposing him to be the ofﬁcer he assumed to be.

“Second. Under color of a known and valid appointment or

election, but where the officer had failed to conform to some

precedent, requirement, or condition, as to take an oath, give a

bond, or the like.

“Third. Under color of a known election or appointment,

void because the oﬂicer was not eligible, or because there was

a want of power in the electing or appointing body, or by reason

of some defect or irregularity in its exercise, such ineligibility,

want of power, or defect being unknown to the public.

.
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that would make him an officer de jure. The official acts of such
persons are recognized as valid on grounds of public policy, and
for the protection of those having official business to transact."
The case of The State v. Carroll, 38 Conn. 449, 9 Am. Rep.
409, decided by the Supreme Court of Connecticut, upon which
special reliance is placed by counsel, and which is mentioned with
strong commendation as a landmark of the law, in no way mili
tates against the doctrine we have declared, but is in harmony
with it. That case was this : The constitution of Connecticut
provided that all j udges should be elected by its general assembly.
An act of the legislature authorized the clerk of a city court, in
case of the sickness or absence of its j udge, to appoint a j ustice
of the peace to hold the court during his temporary sickness or
absence. A j ustice of the peace having thus been called in and
having acted, a question �rose whether the judgments rendered
by him were valid. The court held that whether the law was
constitutional or not, he was an officer de facto) and, as such, his
acts were valid. The opinion of Chief Justice Butler is an elabo
rate and admirable statement of the law, with a review of the
English and American cases, on the validity of the acts of de
facto officers, however illegal the mode of their appointment. It
criticises the language of some cases that the officer must act
under color of authority conferred by a person having power,
or prima facic power, to appoint or elect in the particular case ;
and it thus defines an officer de facto :
[ *446 ] "An officer de facto is one whose acts, though not
those of a law ful officer, the law, upon principles of policy and
j u stice, will hold valid, so far as they involve the interests of the
public and third persons, where the duties of the office are exer
c ised :
"First. \Vithout a kno wn appointment or election, but under
such circumstances of reputation or acquiescence as were calcu
lated to induce people, without inquiry, to submit to or invoke
his action, supposing him to be the officer he assumed to be.
"Second. Under color of a known and valid appointment or
election, but where the officer had failed to con form to some
precedent, requirement, or condition, as to take an oath, give a
bond , or the like.
''Third. Under color of a known election or appointment,
void because the officer was not eligible, or because there was
a want of power in the electing or appointing body, or by reason
of some defect or i rregularity in its exercise, such inel igibi lity,
want of power, or defect being unknown to the public.
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“Fourth. Under color of an election or an appointment by

or pursuant to a public, unconstitutional law, before the same is

adjudged to be such.”

Of the great number of cases cited by the chief justice none

recognizes such a thing as a de facto ofﬁce, or speaks of a person

as a de facto oﬂicer, except when he is the incumbent of a de jure

oﬁice. The fourth head refers not to the unconstitutionality of

the act creating the office, but to the unconstitutionality of the act

by which the oﬂicer is appointed to an oﬁice legally existing.

That such was the meaning of the chief justice is apparent from

the cases cited by him in support of the last position, to some

of which reference will be made. * * *

[*454] * * * If they [the people of the county] obtain the

property of others without right, they must return it to the true

owners, or pay for is value. But questions of that nature do not

arise in this case. Here it is simply a question as to the validity

of the bonds in suit, and as that cannot be sustained, the judg-

ment below must be

Aﬂirmed‘

BURT v. \VINONA & ST. P. R. CO., in Minn. Sup. Ct., Jan. 28, 1884-
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3: Minn. 472, 18 N. W. 285.

GILFILLAN, C. J. After the appeal in this case had

been argued and submitted, but before it was decided, the e-

fendant applied to the court asking it to “disafﬁrm” the judgment

"Fcurth. 'C'nder color of an election or an appointment by
or pu rsuant to a public, unconstitutional law, be fore the same is
adj udged to be such ."
O f the great number of cases cited by the chief j u stice none

recognizes such a thing as a de facto office, or speaks of a person
as a de facto officer, except when he is the incumbent of a de jure
office. The fourth head refers not to the unconstitutionality of
the act creating the office, but to the unconstitutionality of the act
by which the officer is appointed to an office legally existing.
That such was the meaning of the chief justice is apparent from
the cases cited by him in support of the last position, to some
of which reference will be made. * * *
[ * 454] * * * If they [ the people of the county ] obtain the
property of others without right, they must return it to the true
owners, or pay for is value. But questions of that nature do not
arise in this case. Here it is simply a question as to the val idity
of the bonds in suit, and as that cannot be sustained, the judg
ment below must be

Affirmed,

appealed from, on the alleged ground that the court rendering

it is not a legal court, and its judgment therefore a nullity, be-

cause the act assuming to establish it, to wit, the act of Novem-

ber 22, 1881, entitled “An act to establish a municipal court in

the city of Mankato, Blue Earth county, Minnesota,” did not

BURT

receive a vote of two-thirds of the entire senate in its passage

through that body, and, consequently, did not pass according

to the requirements of the constitution as construed by the court

at this term in the case of State v. Gould, 31 Minn. 189.

(To establish the fact, it refers to the journal of the senate,

and claims that the courts take judicial notice of the journals

of the legislature in respect to the passage of bills. The plaintiff

answers that the court, if not a de jure, was at least a dc farto,

court, and its acts and judgments cannot be impeached collaterally

for want of legality in the court itself, nor its legal existence be

called in question, except in a direct proceeding on behalf of the

state for that purpose, as was the case in State v. Gould, su[>ra.\

__‘-J . I L

v.

WINONA & ST. P. R. CO., in Minn. Sup. Ct., Jan. 28, 18843 1 Minn. 472, 18 N. W. 285.

GILFILLAN, C. J. After the appeal in this case had
been argued and submitted, but before it was decided, th.£.,Ae
fendant applied to the court asking it to "disaffirm" the j udgment
appealed from, on the alleged ground that the court rendering
it is not a legal court, and its j udgment therefore a nullity, be

cause the act assuming to establish it, to wit, the act of Novem
ber 22, I88 1 , entitled "An act to establish a municipal court in
the city of Mankato, Blue Earth county, M innesota ," did not

receive a vote of two-thirds of the entire senate i n its passage
through that body, and, consequently, did not pass according
to the requi rements of the constitution as construed by the court
at th i s term in the case of State v. Gould, 3 1 M inn. 189.
To establi sh the fact , it refers to the j ournal of the senate,
and claims that the courts take j udicial notice of the j ournals
of the legislature in respect to the passage of bills. The plaintiff
answers that the court, if not a de jure, was at least a de facto,
court, and its acts and judgments cannot be impeached colJaterall�·
for want of legality in the court itsel f, nor its legal exi stence be

l

called in question, except in a di rect proceeding on behalf of the
state for that purpose, as was the case in State ,., Gould, supra.

)
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ELEMENTS OF JURISDICTION I3

[*475] The argument of the defendant is that a judgment

rendered without jurisdiction is void; that want of jurisdiction

may always be shown; that if the legislative act under which a

court assumes to act as such be void, {here is a want of jurisdic-

tion; and that, this act being void, there was no jurisdiction.

Ordinarily, if the record shows that a court has assumed juris-

diction over a matter not committed to it by the constitution or

some valid statute, it may be inquired into, and the excess of juris-

diction corrected or annulled on appeal from its judgment. The

defect here alleged is in the non-existence in the law of the court

it_s_e_Lf. That presents a somewhat different case from an excep-

tion to the right of a court, admitted to exist, to try a particular V

matter. The latter is permitted, while public policy may prohibit

the other.

{The rule that the acts of de facto oﬁicers cannot be ques-

tioned collaterally includes the acts of judicial as fully as of other

officers.) In State v. Brown, 12 Minn. 448, (538,) the court held
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that the judge who held the court below, at the trial of the de-

fendant, was at least a de facto officer, and that, until his right

to the ofﬁce should be determined in a direct proceeding for that

purpose, it could not be questioned in a collateral proceeding.

Many of the deﬁnitions of a de facto oﬂicer in the text—books agd_

decided cases assume that there can be no de facto oﬁicer, except

in a de [are oﬁice; and Dillon on Mun. Corp. § 276, (214,; goes

so at as to say, “in order that there may be a de facto oﬁicer, M

there must be a de jure office; and the notion that there can b ‘ ,

a de facto ofﬁce has been characterized as a political solecism, W

without foundation in reason and without support in law; and

therefore a person cannot claim to be a de facto oﬁicer of a

municipal corporation, when the corporation or people have in

law no power, in any event, to elect or appoint such an oﬁicer.”

Whether there can be a de facto ofﬁce—a de facto court—is

the portant question in the case, and it is one of no small diFﬁ-

culty; while there have been a great many cases in which it was

attempted to call in question, in a collateral proceeding, the legal

right of an officer to hold an ofﬁce, there have been few where

the legal existence of the office itself was contested) The reason

given for the de facto doctrine applies as well to oﬁices and

courts as to ofﬁcers. Said the court in [*476] State v. Carroll,

38 Conn. 449, 467: “The de facto doctrine was introduced into

the law as a matter of policy and necessity, to protect the inter-

ests of the public and individuals where those interests were in-

volved in the official acts of persons exercising the duties of an
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[ *475] The argument o f the defendant i s that a j udgment
rendered without j urisdiction is void ; that want of j urisdiction
may always be shown ; that if the legislative act under which a
court assumes to act as such be void, lhere is a want of j urisdic
tion ; and that, this act being void, there was no jurisdiction.
Ordinarily, if the record shows that a court has assumed juris
dict ion over a matter not committed to it by the constitution or
some valid statute, it may be inquired into, and the excess of j uris
diction correcte d or annulled on appeal from its j udgment. 'tl4e
defect here alleged is in the non-existence in the law of the court
i�. That presents a somewhat different case from an excep
tion to the right of a court, admitted to exist, to try a particular .,,
matter. The latter is permitted, while public policy may prohibit
the other.
(The rule that the acts of de facto officers cannot be ques
tioned collaterally includes the acts o f j udicial as fully as of other
officers. ) In State v. Broam, 12 J\finn. 448, ( 538,) the court held
that the j udge who held the court below, at the trial of the de
fendant, was at least a de facto officer, and that, until his right
to the office should be determined in a direct proceeding for that
purpose, it could not be questioned in a collateral proceeding.
Many of the definitions of a de facto officer in the text-books an_Q_
decided cases assume that there can be no de facto officer, except
in a de jure office ; and Dillon on Mun. Corp. § 276, (2 14,) goes
�
so far as to say, "in order that there may be a de facto officer,,1Jt:i.J
"
e!
there must be a de jure office ; and the notion that there can b
/�a de facto office has been characterized as a political solecism, "'PF
without foundation in reason and without support in law ; and
therefore a person cannot claim to be a de facto officer of a
municipal corporation, when the corporation or people have in
law no power, in any event, to elect or appoint such an officer."
l Whether there can be a de facto office-a de facto court-is
the 1\-n portant question in the case, and it is one of no small diffi
culty ; while there have been a great many cases in which it \Vas
attempted to call in question, in a collateral proceed ing, the legal
right of an officer to hold an office, there have been few where
the legal existence of the office itsel f was conteste d) The reason
given for the de facto doctrine applies as well to offices and
courts as to officers. Said the court in [ *476 ] Sta le v. Carroll,
38 Conn. 449, 467 : "The de facto doctrine was introd uced into
the law as a matter of policy and necessity, to protect the inter
ests of the public and individuals where those interests were in
volved in the official acts of persons exercising the duties of an
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oﬁice without being lawful oﬁicers.” It would be a matter of

almost intolerable inconvenience, and be productive of many in-

stances of individual hardship and injustice, if third persons,

whose interests or necessities require them to rely upon the acts

of occupants of public ofﬁces, should be required to ascertain at

their peril the legal right to the oﬂices which such occupants are

permitted by the state to occupy. Taking even the narrowest

deﬁnition of an oﬂicer de facto, viz., that he is one who is exer-

cising the duties of an office under color of legal right to the

ofﬁce, the reasons that justify the doctrine apply with equal force

to a court or oﬁice where the same may be said to exist under

color of right; that is, under color of law. That there may be

a de facto municipal corporation, and consequently de facto offices

of the same, follows from the rule laid down in Cooley, Const.

Lim. *254: If a municipal corporation appears “to be acting

under color of law and recognized by the state as such, such a

question (that is of the legal existence of the corporation) should

be raised by the state itself by qua warranto, or other direct pro-

ceeding”—and it is sustained by many authorities, holding that

the question cannot be raised collaterally. State v. Carr, 5 N. H.
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367; P001110 v. Maynar-d, I5 Mich. 463; Stuart v. School-a'ist., 30

Mich. 69; Bird v. Perkz'n.r, 33 Mich. 28; President, etc., v.

Tl10m[>s011, 20 Ill. 197; Kettering v. City of Jacksonville, 50 Ill.

39; '1‘0rc-11 of Geneva v. Cole, 61 Ill. 397; Kayscr v. Trustees of

Bremen, 16 Mo. 88: State v. IVcathcrby, 45 Mo. 17; City of S1‘.

Louis v. Shields, 62 M0. 247; I Dillon on Mun. Corp. § 43, (22.)

In Serornbe v. Kittelson, 29 Minn. 555, the court held, in

effect, that there might be a de facto state government.

In the line of these authorities are the only two cases we

have found in which an attempt was made to contest collaterally

the legal existence of a court. Fraser v. Frcclon, 53 Cal. 644.

was ccrfiorari to review the proceedings of the municipal court

of appeals of San Francisco in a private action. An attempt was

made to draw in [*477] question the legality of that court. The

supreme court, after referring to the rule in case of a dc facto

oﬁiccr. said (647) : “It is manifest that the question whether the

office itself, which was attempted to be created by statute. has a

legal exisence, is of vastly more importance and of greater in-

terest to the public than the question of the right of the incum-

bent,” and held that the question could not be raised except in

an action or proceeding by the state. State v. Rich, 20 M0. 393,

307, was an appeal from a judgment of the Lawrence county

circuit court, quashing an indictment found in and removed into

office without being law ful officers." It would be a matter o f
almost intolerable inconvenience, and be productive o f many in
stances of individual hardship and in j ustice, if third persons,
whose interests or necessities require them to rely upon the acts
of occupants of public offices, should be required to ascertain at
their peril the legal right to the offices which such occupants are
permitted by the state to occupy. Taking even the narrowest
definition of a n officer de facto, viz., that he is one who is exer
cising the duties of an office under color of legal right to the
office, the reasons that j ustify the doctrine apply with equal force
to a court or office where the same may be said to exist under
color of r ight ; that is, under color o f law. That there may be
a de fac t o municipal corporation, and c ons eq uen tly de fac t o offices
of the same, follows from the rule laid d o wn in C o ole y , Const.
Lim. *254 : I f a municipal corp or a t i o n appears "to b e acting
under color of law and r eco gni z ed by t h e state as such, such a
question ( that is of the legal existence o f the corporation ) should
be rai sed by the state it s e l f by q u o UHirra nto , or o t h er direct pro
ceeding"-and i t is su s ta i n e d by ma n y authorities,. holding that
the question cannot be raised co llate ra l ly . State v. Carr, 5 N. H .
367 : People v. May n a rd, 15 M ich. 463 ; Stu.art v. Scho ol-dist., 30
l\ f ich. 6cJ ; Bird v. Perk ins, 33 Mich. 28 ; Prcside11t, e t c . , v.
Th o m pson, 20 I l l . 1 97 ; Kettering v. City of Jackso nville, 50 Ill.
39 ; To't(m of Gcne'< ·a v . Cole, 6 1 Ill. 397 ; Kayser v. Trustees o f
Bre m en, 1 6 l\lo. 88 : State v . iveathcrby, 45 Mo. 1 7 ; City of St.
L o u is v. Slziclds, 62 l\lo. 247 ; I Dillon on Mun. Corp. § 4 3, ( 22. )
In Secombe v. Kit t els o n , 29 Minn. 5 5 5 , the c o u rt held, in
effect, th at the re m i g ht be a de facto state government.
In th e line of t he se authorities are the on ly two cases we
have fo u n d in w h ic h an attempt was m a d e to contest co11a terally
the kg-al existence o f a cou rt. Fraser v. Frcclo 11, 53 C a l . 6.t-t,
w a s certio rari to rev iew th e proceed ings of t h e municipal court
o f ap p ea l s of San F r an c is c o in a private action . A n a tt e m p t was
m ad e to draw in [ *477 ] question the legality of that cou rt. The
supreme court, after r e fe rring to the rule in case o f a de facto
officer. sai<l ( 647 ) : "It is m an i fe st that the question whether the
office itself, which w as attempted to be c re a t e d by st a t ut e . has a
l egal exisence, i s of vastly more i mp ort ance and of greater in
terest to the public than the q u e s t i o n of the right of the incum
bent," and held that the question could not be raised except in
an action or p roc ee d i n g by the state. Sta te v . Rich, 20 Mo. 393,
:1<J7, was an a pp e al fr om a judgment of the Lawrence county
ci rcu it court, quashing an indictment found in and r emo v e d i nto
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it from the Stone county circuit court, on the ground that the

latter county had not been constitutionally established, and conse-

quently there could be, in point of law, no such court as the

Stone county circuit court where an indictment could lawfully

be found. The supreme court held (397) that “all such inquiries

must be excluded Whenever they come up collaterally, and the

county, its courts and oﬂicers, must be treated as things existing

in fact, the lawfulness of which cannot be questioned, unless in

a direct proceeding for that purpose.” In view of these author-

ities, and of the reason that underlies the rule applied to acts of

persons in the actual exercise, under certain circumstances, of

the duties of public ofﬁcers, and of the great public mischiefs

that might sometimes arise but for the application of the rule

to courts, we arrive at the conclusion that there may be de facto

cgurts or ofﬁces, the lega it); Q whgse existence cannot be _(l1le_s-

tionecl exce t in a d' 1 1e state for that ur ose.

We need not in this case attempt a deﬁnition to cover all

instances of a court or oltice de farto. It is enough to determine

upon the particular facts of this case. But we ma 0 so far as

tc>_1_z§i_~t_u1l1.eze_a_co.uLt_Qz_cﬂisLlns_l)een
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estab ished by an act of the legislature apparently validI and the

Cwwmﬂmewmed

under such act, it is to be regarded as a gig faetg court or oFﬁce—-

in other words, that the people shall not be made to suffgr be-

cause m1s e v 1e apparen ega itv 0 such ubli institutions.

In County of Ramsey v‘. Heona-n, 2 Minn. 281, (330,) it being

alleged that a certain law had not passed the two houses in the

manner prescribed [*478] by the constitution, the court decided

that it was to be tried by the court and not by a jury, and that

it might inspect the original bills on ﬁle with the secretary of

state. and have recourse to the journals of the legislature, to

ascertain whether or not the law had received all the constitutional

sanctions to its validity. And in State v. City of Hastings, 24

Minn. 78, upon a similar question, it was decided that the effect

of signing the enrolled bill by the presiding oﬂicers of the two

houses, as required by the constitution, is to authenticate the bill,

and that, being thus authenticated, it is to be presumed to have

passed in accordance with the requirements of the constitution;

that under the rule in County of Ramsey v. Heenan, snfrra, the

presumption is not conclusive, but may be overthrown by a refer-

ence to the journals. There could be no such presumption, and

no necessity of reference to the journals to overthrow it, if the

it from the Stone county circuit court, on the ground that the
latter county had not been constitutionally established, and conse
quently there could be, in point of law, no such court as the
Stone county circuit court where an indictment could lawfully
be found. The supreme court held ( 3,7) that " all such inquiries
must be excluded whenever they come up collaterally, and the
county, its courts an<l officers, must be treated as things existing
in fact, the lawfulness of which cannot be questioned, un less in
In view of these author
a direct proceeding for that purpose."
i ties, and of the reason that underlies the rule applied to acts of
persons in the actual exercise, under certain circumsta nces, cf
the duties of public officers, and of the great public mischiefs
that might sometimes arise but for the application of the rule
to courts, we arrive at the conclusion that there ma be de ac t o
�Qurts or offices, the lega 1ty o whqse existence cannot oe SJ..!�
!.. 
tioned, except in a direct proc'eeding hy the state for that purpose.
\V e need not in this case attempt a definition to cover all
i nstances of a court or office de facto. I t is enough to determine
upon the particular facts of this case. But we may go so far as
h
e""'ii
to la dovm this ro osition th
estab 1shed b ' an act of the le islature a lparentlv val id an
e
court has gone into operation, or the o ce is lled and exercised
unde r such act, it is to be regarded as a de facto court or offic£- 
in other words, that the people shall not be made to suff
cause mis e
v
1e apparen ega 1tv o such ubli i nstit utions .
t remains only to app y t 1e principle to the case in hand.
In County of Ramsey v·. Hee11a11, 2 Ivii n n. 28 1 , ( 330, ) it bei ng
alleged that a certain law had not passed t he two houses in the
manner prescribed [ *478] by the constitution , t he court decid ed
that it w as to be tried by the court and not by a jury, an d that
it might inspect the original bills on file with the secretary of
s tate. and have recour s e to the journals of the legislature, to
ascertai n whether or not the law had recei ved all the const itutional
sancti ons to its validity. And in State v. City of Ha.sti11 gs, 24
l\l inn. 78, upon a s i milar quest ion, it was deci ded that the effect
of signing the enrolled bill by the presiding officers of the two
houses, as required by th e constitution, is to authenticate the bil l,
and that, being thus authenticated, it is to be presumed to have
passed in accordance with the requirements of the cons t i tution ;
that under the rule in County of Ramsey v. Heenan, supra, the
presumption is not conclusive, but may be overthrown by a refer
ence to the journals. There could be no such presumption, and
no necessit y of reference to the journals to overthrow it, if the
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courts took judicial notice of the con ents of the journals or of

the course of bills in the two houses. The act in question, having

been authenticated in the proper manner and approved by the

‘ governor, and tl1e subject of it being within the constitutional

power of the legislature, -was, under the presumption stated in

m State v. City of Hastings, supra, [trima fatie a valid law, and

the court it attempted to create, prima facie a legal court. It was

therefore, within the principle we have stated, a court dc fade.)

' Mitchell and Berry, 1]., dissented. -

T Application denied.

If the Judge is not Qualiﬁed.

\

- Q OAGLAND v. CREED, in Ill. Sup. Ct., 1876—8r 111. 506.

courts took j udicial notice of the co�ents of the journals or of
the course of bills in the two houses. �
The act in question, having
been authenticated in the proper manner and approved by the
governor, and the subject of it being within the constitutional
power of the legislature, ·was, under the presumption stated in
State v. City of Hastings, supra, prima fade a valid law, and
the court it attempted to create, prim.a facie a legal court. It was
therefore, within the principle we have stated, a court de facto.J
•
Mitchell and Berry, JJ ., dissented.
Applica-tion denied .

SCHOFIELD, The record before us by this writ shows a

rial, by agreement, before Edward P. Kirby, Esq., a member

f the bar, and what purports to be a judgment rendered by him

•

If the Judge

‘£5 judge of the circuit court of Morgan county. The bill of

N exceptions, or rather what purports to be the bill of exceptions,

is

not Qualified.

s signed by him; and it is impossible for us to close our eyes

. $0 the fact, however strongly we might be inclined to do so, that
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he record sought to be reviewed is one made by Edward P.

‘Kirby, Esq., a member of the bar, and not by any one commis-

‘ ioned to act as circuit judge. What we might hold, did it appear

l1at he was acting as circuit judge under color and claim of

uthority, we will not say—it is suﬁicient that all pretense that

e was a judge dc facto is without foundation in the record. It

I pressly shows that he is a member of the bar, and that his

a hority for assuming to act as judge was the agreement of

Q the parties. Freeman on judgments, § I48; Case v. State, 5 Ind.

; State v. Anone, 2 Nott & McCord, (S. Car.) 27; State v.

Ailing, 12 Ohio 16; Blackburn v. State, 40 Tenn. (3 Head) 690;

and Pepin v. Lackemneycr, 45 N. Y. 27, cited by the counsel for

the defendant in error, are, therefore, not in point.

Under our constitution, judges are elected by popular vote,

xcept to ﬁll vacancies not to exceed one year, which shall be

ﬁlled by the appointment of the Governor. Const. I870, art. 6,

\ § 32. And all judges shall be commissioned by the Governor.

Same article, § 29. And, unlike the constitutions of some other

States, it contains no authority for temporarily ﬁlling the oﬂice

in any other way.

%

OAGLA ND

v.

CREED, in Ill . Sup. Ct., 1876----8 1 111. 5o6.

ELEMENTS OF JURISDICTION I7

E LE}I E N T S OF J U R I SD I CTION

VVith regard to the doctrine that consent can not confer juris-

diction as to the subject matter, and that judicial power can not

be delegated, we deem it unnecessary to enter into any extended

discussion. All that need be said on these subjects is [*5o8] so

well said by Judge Cooley, in ‘his work on Constitutional Limita-

tions, 1st ed. p. 399, that we shall content ourselves with tran-

scribing it: “But the courts of a country can not have those

controversies referred to them by the parties which the law-

making power has seen ﬁt to exclude from their cognizance. If

the judges should sit to hear such controversies, they would not

sit as a court; at the most, they would be arbitrators only, and

their action could not be sustained on that theory, unless it ap-

peared that the parties had designed to make the judges their

arbitrators, instead of expecting from them valid judicial action

as an organized court. Even then, the judgment could not be

binding as a judgment, but only as an award ; and a mere neglect

by either party to object to the want of jurisdiction, could not

make the decision binding upon him, either as a judgment or as

an award. * * *

“If the parties can not confer jurisdiction upon a court by
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consent, neither can they by consent empower any individual

other than the judge of the court to exercise its powers. Judges

are chosen in such manner as shall be provided by law; and a

stipulation by parties that any other person than the judge shall

exercise his functions in their case would be nugatory, even

though the judge should vacate his seat for the purpose of the

hearing.”

That which, in the present record, purports to be a bill of

exceptions and judgment is, therefore, a nullity, and there is no

case before us upon which we are authorized to render ﬁnal

judgment. It follows, the writ of error must be dismissed.

Writ dismissed.

The Clerk being Absent during a part of the trial was held, as it

seems to me properly. not even to make the judgment voidable on error

and exception, the judge having designated another to perform the duties

of the clerk in his absence. Meeting v. Pace, 14 Ga. 627.

With regard to the doctrine that consent can not con fer j uris
diction as to the subj ect matter, and that j udicial power can not
be delegated, we deem it unnecessary to enter into any extended
discussion . All that need be said on these subj ects is [ *508 ) so
well said by Judge Cooley, in "his work on Constitutional Limi ta
tions, I st ed. p. 399, that 'we shall content ourselves w ith tran
scribing it : "But the courts of a country can not have those
controversies rc ferre<l to them by the parties which the law
making power has seen fit to exclude from their cognizance. I f
the j udges should sit to hear such controversies, they would not
sit as a court ; at the most, they would be arbitrators only, and
their action could not be sustained on that theory, unless it ap
peared that the parties had designed to make the j udgd their
arbitrators, instea d of expecting from them valid j udicial action
a s an o rganized court.
Even then, the j udgment could not be
b inding as a j udgment, but only as an award ; and a mere neglect
by either party to obj ect to the want of j urisdiction, could not
make the decision bi nding upon him , either as a j udgment or as
an award. * * *
" I f the parties can not confer j urisdiction upon a court by
consent, neither can they by con sent empower any individual
other than the j udge of the court to exercise its powers. Judges
are chosen in such manner as shall be provided by law ; and a
stipulation by parties that any other person than the j udge shall
e xercise his functions in their case would be nugatory, even
though the j udge should vacate his seat for the purpose of the
hearing."
That which, in the present record , purports to be a bill of
exceptions and judgment is, there fore, a nullity, and there is no
case before us upon \\.'hich we are authorized to render final
j udgment. It follows, the writ of error must be dismissed.

Writ dismissed.
Tlie Clerk befog A bsent d u r i n g a part of the trial was hel d as it
see m s to me properly, not even to make the j u dgment voidable on err o r
and except ion, t h e j udge having d esignate d another to perform the <luties
o f the clerk in his absence. M cal i11g v. Pace, 1 4 Ga. 627.
,

CASES ON JUDGMENTS, ETC.

Ll*-"“.‘r1‘Ol'.
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The Place of Holding Court.

TENNY v. FILER, in N. Y. Sup. Ct., Jan., 1832-8 \Vend. 569.

Filer sued Tenny in trespass for taking wheat on the ground.

Plaintiff proved a justice judgment, execution thereon, and sale

of the wheat to him on the execution. Defendant requested the

court to charge the jury that the judgment relied on was void

because the defendant therein was not served with summons and

did not appear. Refusal to give the instruction is assigned as

' " " ‘ “hit the street Br ld him

hat note and he did so accordin y.

_ ourt, SAVAGE, C11. . he appearance and con es-

sion of judgment by Brooks shewn in this case was not appear-

ance [*57o] and confession, within the meaning of the statute.

By the act of 1824, § 12, a justice of the peace is authorized “to

enter a judgment by confession of the defendant.” The phrase-
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ology of the act of 1818 is in the same terms, and under that

statute this court laid down the broad principle, “that a 'ustice

could not legally enter a judgment, unless the defenrlaT1t’z1_J-Etfet-l

in-’_-——'—F—"‘*i-r——s“"‘___‘mL_"Ber5<>n ,orvattorne judgment, or had been duly summoned, as in ordinary cases.

omag 1111 v. Tharp, 15 Johns. R. 476. f tiat (€ClSlOl'l e aw,

the court below erred. If there has been a loose practice as to

the entry of judgments by justices on confession, as in the present

case, it has been wrong, and the sooner it is corrected the better.

The entry of the judgment was a nullity. The judgment of the

common pleas must be reversed, and as the plaintiff cannot re-

cover on the title he set up, there is no necessity for a venirc de

nocuo.

Judgment reversed.

WHITE v. RIGGS, in Me. Sup. Judicial Ct., May Term, 1847-27 Me. 114.

Appeal from a decree of the probate court of Lincoln county

approving an instrument as the last will of B. Riggs, deceased.

SH!-2P1.1£Y, J. It was said that the case found, that no publ'k

notice was given of the holding of a probate court at Georgetown.

[*I17] and that was not a place where probate courts were to be

holden according to the provisions of the statute. The court.

could have no jurisdiction of the question there, and it is not

i

Q.

19
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pretended that the will was approved at any other place. The

pretended that the wi ll was approved at any other place. The
decree is not i n the usual form, and does not on i ts fa ce show
that the court was legally holden ; and i f it did, it was competent
for the parties, as they have d one, to agree upon the facts of th e
case, which show that the court h ad no jurisdiction. The acts
of the defendant i n appearing before the probate judge at G eorge
tow n , and entering an appeal to this court, could not give the
court j urisdiction.
As the supposed decree was void, because the probate court
had no J Urtsd1ction, the appe al must be disWISSed ...

decree is not in the usual form, and does not on its face show

4 that the court was legally holden; and if it did, it was competent

for the parties, as they have done, to agree upon the facts of the

case, which show that the court had no jurisdiction. The acts

of the defendant in appearing before the probate judge at George-

town, and entering an appeal to this court, could not give the

court jurisdiction.

As the supposed decree was void, because the probate court

> had no juris Iction, tie a ea mus

Blackstone, adopting Coke’s deﬁnition, says, “A court is a place‘

where justice is judicially administered.” 3 Com. 24.

' "The [>r0nn'n€ﬂce of the word place in this deﬁnition, no doubt, arises

from the ancient idea that the king was the fountain and dispenser of

justice, and wherever he was domiciled was a court or place where jus-

Blackstone, adopting Coke's definition, says, "A court is a place ·
where j ustice is j udicially administered." 3 Com. 24"The promin ence of the wo rd place in this definition, no doubt, arises
from the ancient idea that the king was the fountain and dispenser of
j ustice, and wherever he was domiciled was a court or place whei:e jus
tice was dispensed. In modern times, and under our form of government,
the j udicial power is exercised by means of courts. A court is an instru
mentality of government. It is a creation of the law, and, in some
respects, it is an imaginary thing that exists only in legal contemplation,
very similar to a corporation. A time when, a place where, and persons
by whom j udicial functions are to be exercised, are essential to complete
the idea of a court. It
in its organized as ect with all these const' at comp e es
e t ea o
'me
ent ele
u a court many ex1s
ation of the ter
I le
court m
in egal contemplation, without any o cers charged with the duty of ad
ministering j ustice. The officers might all die or resign, and still the
legal fiction would continue to exist." Lei•y v . Bigelow, 6 Ind. Ap p 677,
682. In this case it was held that the record suffici ently showed that a
motion for a new trial was presented and denied by the trial court in term
time, and therefore that the denial by the j udge was the action of the
court.

, tice was dispensed. In modern times, and under our form of government,

the judicial power is exercised by means of courts. A court is an instru-

mentality of government. It is a creation of the law, and, in some

respects, it is an imaginary thing that exists only in legal contemplation,

X very similar to a corporation. A time when, a place where, and persons
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the idea of a court. It ' in its organized as ect with all these const' -

ent ele ‘me _ at compe es e 1 ea 0

court In 1 le ation of the ter u a court many was

in egal contemplation, without any otficers charged with the duty of ad-

Q by whom judicial functions are to be exercised, are essential to complete

ministering justice. The ofﬁcers might all die or resign, and still the

·

legal ﬁction would continue to exist.” Levy 2/. Bigelow, 6 Ind. App. 677,

682. In this case it was held that the record sufficiently showed that a

motion for a new trial was presented and demed by the trial court in term

time. and therefore that the denial by the judge was the action of the

court.

.

“ The Time of Holding Court. .

().\.\IBLE v. BUFFALO COUNTY, in Neb. Sup. Ct., Dec. 8, 1898—57

Neb. I63, 77 N. W. 341.

IRVINE, C. This was an action on two oﬁicial bonds of

‘ a former treasurer of Buffalo county. The principal did not

answer. There was a trial of issues joined on the answer of

the sureties and a judgment in form entered for the plaintiff.

The sureties bring the case here for review.

It appears from the record, and is conceded in the briefs,

‘hat the supposed judgment was entered at a time when the dis-

§ trict court was not in session; in other words, when it was the

act of the judge in chambers and not of the court. [he case

bein a sim le action le al nature (Y

�

}
•

The Time of Holding Court.

GA!\I BLE

v.

BUFFALO COU�TY, i n Neb. Sup. Ct., Dec. 8,
Neb. 163, 77 N. W. 34 1 .

1 8<)8-57

l RVI � E , C.
This wa$ a n action on two official bonds of
a former treasurer of B uffalo county. The principal did not
answer.
There was a trial of issues joi ned on the answer of
the sureties and a judgment in form entered for the plainti ff.
The sureties bri ng the case here for review.
I t appears from the record, and i s conced ed i n th e bri efs,
\hat the supposed judgment was entered at a time when the di s
trict court wa s not i n session ; i n other words, when it ,\,as the
act of the judge i n chambers and not of the court. Tl1e case
bei n a si mple acti on of a legal nature. apd the jpclpment
� t 1c recovery of monev1 and not of such a nature as th e la w..

ft

hcjgg
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if

permits the ud e to render in chambers, the attem
L 164] was coram n o n 1ud1ce, an vo1 .
o gin
·

permits the 'ud e to render in chambers, the attem ted 'ud m t

[-'164] was coram non udicc an v01 . 0 gin v. Whilcomb,

5 1 l'\ cb. 6 1 7.

51 Neb. 617.

It is urged that the defendants consented to the entry of

The entry which it is contended supports that assertion is the

entry recording the trial and submission, and contains this: “De-

cision of this cause to be rendered in vacation.” This indicates

an order of the court rather than a stipulation of the parties.

Moreover, had there been consent it would be immaterial. The

-defect is of jurisdiction of the subject-matter,—want of authority

in the judge to make the order. Such authority cannot be sup-

plied by consent.

Reversed and remanded.

HF..\lMENS v. BENTLEY, Mich. Sup. Ct., April 30, 1875-32 Mich. 89.

C001,]-1v, J. The defendant in error sued Hemmens

to recover under the statute (Comp. L., ch. 69) for moneys paid

to the latter by the husband of the former in the purchase of

intoxicating [*9o] drinks. The principal question in the case is,

whether a previous suit between the same parties was not a bar
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t
iVJiitcomb,

I t i s urged that the defendants consented to the entry of
j udgment in vacation. No such consent appears in the record.
The entry which it is contended supports that assert ion is the
entry record ing the trial and submission, and contains this : "De
cision of thi s cause to be rendered in vacation." This indicates
an order of the court rather than a stipulation of th e parties.
l\Iorcover, had there been consent it would be immaterial. The
-defect is of j u risdiction of the subj ect-matter,-want of authority
in the j udge to make the order. Such authority cannot be sup
plied hy consent.
Reversed and rem a J : ded.

judgment in vacation. No such consent appears in the record.

H E :\ ll\I E X S

to this. The circuit court held it to be no bar.

It sceins to have been made out that the previous suit was

for the same cause of action.

of the peace, and was tried without a jury, February 21st, 1874.

The justice states in his docket, that after hearing the proofs

“thereupon the court took till the 23d clay of February, 1874, at

' ten o'clock A. M., to render his decision at his olﬁce in Clinton.

appeared, and I, the said justice, do decide and determine that

the above named plaintiff has no cause of action against said

defendant, and judgment is hereby rendered in favor of said

defendant and against the said plaintiff for the sum of forty-

seven cents and costs of suit.” This judgment the plaintiff

§February 23d, 1874, _ten o'clock A. M., cause called and parties

The decision must turn upon the statute of 1871 (Comp. L.,

§ Ijjo) which provides that certain days, among them the twenty-

second of February, “shall, for all purposes whatsoever, as re-

gards the presenting for payment or acceptance, and of the pro-

;treated as void, and proceeded to institute the present suit.

\

v.

bank notes and promissory notes, made after this act shall take

tfect, also for the holding of courts, be treated and considered

E testing and giving notice of the dishonor of bills of exchange.

It was brought before a justice,

'
'\
\

v.

BE NTLEY, :Mich. S u p. Ct., April 30, 1875-32 }IJ ich. 89.

Com,gy, J. The de fendant in error sued I lemmens
to recover under the statute ( Comp. L ., cli . 69 ) for money s paid
to the latter by the husband o f the former in the purchase of
intoxicating [ *go] drinks. The principal question iH the case is,
whether a previous suit between the same parties was not a bar
to this. The circuit court held it to be no bar.
It seciiis tb have been made out that the previous suit was
for the same cause of action. It was brought be fore a j u stice .
of the peace, and was trie d without a j ury, February 2 1 st , 1 874.
The j ustice states in his docket, that after hearing the proofs
"thereupon the court took till the 23d day of February, 1874, at
· ten o'cl ock A . M., to render his decision at his office in Clinton.
February 23d, 1 8i4, ten o'clock A. 1\ 1 . , cause called and parties
appeared, and I , the · said j ustice, do decide and determine that
the above named plainti ff has no cause of act ion against said
defendant, and judgment is hereby �endered in favor of said
defendan t and against the said plaintiff for the sum of fortyseven cents and costs of su it." This j u dgment the plaintiff
t reated as vo i d , and proceeded to institute the present suit.
The decision must turn upon the statute of 1 87 1 ( Co m p . L.,
§ 155rJ ) which provides that certain days, among them the twcnty
scco ncl of February, "shall , for al l pu rposes whatsoever, as re�
gard s the presen ting for payment or acceptance, and of the pro
testing and giving notice of the dishonor of bills of exchange,
b�nk notes and promi ssory notes, made after thi s act shall take
ffect , a i m for the holding of cou rts, be treate d and considered

1

_'
�
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s is the ﬁrst day of the week commonly called Sunday: Pro-

ided, That in case any of said holidays shall fall upon a Sunday,

hen the Monday following to be considered as the said holiday”

-—-with other provisos not important here. In 1874, the 22d day

,. I(
s

i s the first day of the week commonly called S unday : Pro
That in case any of said holidays shall fall upon a Sunday,
hen the M onday following to be considered as the said holiday"
-with other provisos not important here. In 1 874, the 22d day
of February fell upon Sunday.
It is contended on behalf of H emmens that the mere rendi
n of a j udgment by a j ustice i n a case previously tried is no�
in contemplation of the statute the holding of a court, i nasmuch
as the parties are under no obligation to attend. Also that if the
j ustice could not properly render j udgment on the 23d, as he
did, it was an i rregularity merely, and not a void act, and advan
tage should have been taken [ * 91 ] of the error by an appeal or
n certiorari. Whether either of these positions is tenable would
'
eem, under the statute, to depend upon whether it might be
��
sustained if the day had been Sunday, instead of a day which
by the statute is to " be treated and considered as is" Sunday.
he purpose to put them upon the same footing is clearly mani
t in the statute. But had the day bee n Sunday, it cannot be
doubted that the act of rendering a j udgment would have been
a void act. Swann v. Broome, Burr. , 1 595, is a direct authority
this point.-See also, Fox v. Abel, 2 Conn. , 54 1 ; Pearce v.
>A twood, 1 3 :M ass. , 3 24 , 34 7 ; Story v. Ell£ot, 8 Cow. , 28. It is
]early a j udicial act, and it is necessary to hold a court in order
o perform it. And being void, no one was under obligation to
egard it. * * *
We find no error in the j udgment, and it must be affirmed
ith costs. The other j ustices concurred.

It is contended on behalf of Hemmens that the mere rendi-

n of a judgment by a justice in a case previously tried is not

in contemplation of the statute the holding of a court, inasmuch

as the parties are under no obligation to attend. Also that if the

justice could not properly render judgment on the 23d, as he

did, it was an irregularity merely, and not a void act, and advan-

tage should have been taken [*9I] of the error by an appeal or

, on certiorari. Whether either of these positions is tenable would

§seem, 1mder the statute, to depend upon whether it might be

sustained if the day had been Sunday, instead of a day which

�

by the statute is to “be treated and considered as is” Sunday.

he purpose to put them upon the same footing is clearly mani-

t in the statute. But had the day been Sunday, it cannot be

doubted that the act of rendering a judgment would have been

a void act. Swann v. Broome, Burr., 1595, is a direct authority
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.Wed,

of February fell upon Sunday.

this point.—See also, Fox v. Abel, 2 Conn., 541; Pearce v.

wood, 13 l\Iass., 324, 347; Story v. Elliot, 8 Cow., 28. It is

learly a judicial act, and it is necessary to hold a court in order

I
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\Ve ﬁnd no error in the judgment, and it must be affirmed

=ith costs. The other justices concurred.

$ Similar case: Datidson v. Mnnsey, 27 Utah 87, 74 Pac. 431.

SMURR v. STATE, in Ind. Sup. Ct. Ja11. 26, 1886—1o5 Ind. 125, 4

N. E. 445. V

ELLIOTT, J. On the twenty-second day of September, 1883,

the VVhitley circuit court, then being regularly in session, entered

an order directing that an adjourned term be held, commencing-

on the twenty-ninth day of October, 1883, and notice was given

of the adjourned term according to law. The time [*126] ﬁxed

in the order was a time when, under the provisions of the statute-,

, the court in Kosciusko county might be in session; and Kosciusko

Similar case : Da·vidson

county, in conjunction with VVhitley county, constituted the

v.

thirty-third judicial court. The court in the former county was

Munsey, 27 Utah 87, 74 Pac. 4J I .

actually in session on e twenty-third day of October, 1883, and

S MURR

ontinued in session ing the time the trial of the appellant

'1' \-

v.

STATE, in Ind. Sup. Ct. Jan. 26, 1886--- 1 05 Ind. 125, 4
N. E. 445.

On the twenty-second day of September, 1 883,.
the Whi tl ey circuit court, then being regularly in session, entered
an order di recting that an adj ourned term be held, commencing
n the twenty-ninth day of October, 1 883 , and notice was given
of the adjourned term according to law. The time [*126] fixed
· n the order was a time when, under the provisions o f the statute,.
the court in Kosciusko county might be in session ; and Kosciusko
county, in conj unction with Whitley county, constituted the
thi rty-third j udicial court. The court in the former county was
actually in session on
twenty-third day of October, 1 883, an<l
in
u
o
ing the tim e the trial of the appellant

ELLIOTT, J.

l

.Y'1 :i � s;:::.,_n-j$

:J

·-

� -�fj ,

.
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was in progress; the judge of the thirty—third circuit having

appointed a special judge to hold that court. The adjourned

term of the \Vhitlcy circuit court, at which the appellant was

tried, was held by the duly-elected judge of that circuit. The

appellant entered into trial without any objection, -and made none

until after verdict, and then, for the ﬁrst time, presented the

question of the authority of the judge of the thirty-third judicial

circuit to hold the adjourned term. The statute ﬁxes the time

for holding the courts in the thirty-third circuit, and we

know judicially that the September term, 1883, of the \Vhitley

circuit court began on Monday, September 3d, and ended on the

twenty-second day of that month. We know, also, that the

September term of the Kosciusko circuit court began on the

Monday following the close of the \Vhitley circuit court, and, as

the term of the latter court began on the day named, Monday,

September 24, 1883, it had been in session ﬁve weeks when the

judge convened the adjourned term pursuant to the order pre-

viously made, and in accordance with the notice duly given. The

statute provides that the length of the term of the Kosciusko

circuit court shall be seven weeks, “if the business thereof re-
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quires it"; but there is no command that it shall continue for

that length of time. The statute cannot be regarded as absolutely

ﬁxing the term at that period, for it declares that it shall continue

for that length of time upon condition that the business shall

require it. * * * i

There is high authority for the proposition that, independent

of a statutory warrant, courts of superior jurisdiction have

authority to hold adjourned terms. M ecltattics’ Bank v. ,Withers,

6 \\’heat. I07; Harris v. Gest, 4 Ohio St. 469; Caeily v. State,

32 Ind. 62. \-Ve have, however, a statute authorizing courts to

appoint adjourned terms, and a court assuming to act under that

statute cannot be said to act without color of authority, although

it may proceed erroneously. The only possible objection to the

proceeding of the court in this instance is that it ﬁxed the time

for holding the adjourned term at a time when another court in

the same circuit might have been in session; but as the term of

the other court might have been abridged by the order of the

judge so that it would not have been in session at the time ﬁxed

for the adjourned term, and as the order for the adjourned term

was made while the court was lawfully in session, and under a

statute conferring authority to hold adjourned terms, the order

for holding that term cannot be regarded as void. The utmost

that can be justly said in impeachment of that order, and the

was in progress ; the j udge of the thirty-third circuit having
appointed a special j udge to hold that court. The adjourned
term of the \Vhitley circuit court, at which the appellant was
trieo, was held by the duly-elected j udge of that circuit. The
appellant entere d into trial without any obj ection, and made none
until after verdict, and then, for the first time, presented the
question of the authority of the j udge of the thirty-third j udicial
circuit to hold the adjourned term . The statute fixes the time
for holding the courts in the thi rty-third circuit, and we
know j udicially that the September term, 1 883, of the \Vhitley
circuit court began on 1\fonday, September 3d, and ended on the
twenty-second day of tha.t month. We know, also, that the
September term of the Kosciusko circuit court began on the
l\Ionday following the close of the \Vhitley circuit court, and, as
the term of the latter cou rt began on the day named, l\Ionday,
September 24, 1 883, it had been in session five weeks when the
j udge convened the adjourned term pursuant to the order pre
viously made, and in accordance with the notice duly given. The
statute provides that the length of the term of the Kosciusko
circuit court shall be seven week s, "if the business thereof re
quires it'' ; but there is no command that it shall continue for
that length of time. The statute cannot be regarde d as absolutely
fixing the term at that period, for it declares that it shall continue
for that length of time upon condition that the business shall
require it. * * *
There is high authority for the proposition that, independent
of a statutory warrant, courts of superior j urisdiction have
authority to hold adjourned terms. Mechanics' Bank v. Withers,
6 \\'heat. 1 07 ; Harris v. Gest, 4 Ohio St. 469 ; Ca.sily v. State,
32 Ind. 62. \Ve have, however, a statute authorizing courts to
appoint adj ourned terms, and a court assuming to act under that
statute cannot be said to act without color of authority, although
it may proceed erroneously. The only possible obj ection to the
proceed ing of the court in this instance is that it fixed the time
for holding the adjourned term at a time when another court in
the same circuit might have been in session ; but as the term of
the other court might have been abridged by the order of the
j udge so that it would not have been in session at the time fixed
for the adj ourned term, and as the order for the adj ourned term
was ma<lc while the court was law fully in session, and under a
statute con ferring authority to hold adj ourned terms, the or<ler
for holding that term cannot be regarded as void. The utmost
that can be j u stly said in impeachment of that order, and the
·

ELEMENTS OF JURISDICTION 23

ELE MENTS OF JURISDI CTION

23

acts done under it, is that they were erroneous, since the mistake,

if mistake there was, consisted solely in wrongly deciding upon

the force and effect of the statute.

\Ne do not [*129] controvert the general doctrine that a

court cannot be held at a time when there is clearly no authority

to hold it, nor do we impugn the general doctrine that it is error

to hold two courts in the same circuit at the same time, where

there is no statutory provision authorizing it. Cain v. Coda, 84

Ind. 209; Batten v. State, 80 Ind. 394; MeC0ol v. State, 7 Ind.

378; Dunn v. State, 2 Ark. 229; In re Millington, 24 Kan. 214;

Garlick v. Dunn, 42 Ala. 404; Freem. Judgm. § 121. It is not

necessary to question the soundness of the general doctrine stated,

for here there was power in the court to create a vacation by an

order, and there was also power to order an adjourned term;

so that here there is no question as to the existence of power in

the court to make a decision, but the sole inﬁrmity in the pro-

ceedings relates to the mode of exercising the power residing in

the court. In every case in which a court makes erroneous ruling,

there is a wrongful exercise of authority; but such a wrongful

exercise of authority does not render the proceedings void,
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although it does make them erroneous. The question of power

or authority might, perhaps, have arisen had the adjourned term

been ﬁxed at a time when the law imperatively required

that the Kosciusko circuit should be in session; but its adjourned

term was not ﬁxed at a time when that court was required to be

in session. On the contrary, it was ﬁxed at a time when the

judge might rightfully have adjourned that court. This feature

is a prominent one, and distinguishes the case from such cases

as that of In re Millington, 24 Kan. 214. If the judge had made

the proper order declaring the Kosciusko circuit adjourned after

ﬁve weeks of the term had expired, as he undoubtedly might have

done, there could have been no question as to the regularity of

the adjourned court held by him in Whitley county, and the error

in this respect, while it might, perhaps, have been available had

objection been seasonably made, cannot be deemed to render the

order for the [*I3o] adjourned term void; and, if that order

was not void, the trial at that term was not a mere nullity. Casily

v. State, 32 Ind. 62; Knight v. State, 70 Ind. 375; Labadie v.

Dean, 47 Tex. 90; State v. Clark, 30 Iowa 168; Cook v. Smith.

54 Iowa, 636, 6 N. W. 259, and 7 N. W. 16.

Principle and authority logically lead to the conclusion that

nothing worse can be said of the adjourned term than that it was

irregularly held. It cannot be justly alﬁrmed that it was held

acts done under it, i s that they were erroneous, since the mistake,
if mistake there was, consisted solely in wrongly deciding upon
the force and effect of the statute.
We do not [ * 1 2 9 ] controvert the general doctrine that a
court cannot be held at a time when there is clearly no authority
to hold it, nor do we impugn the general doctrine that it is error
to hold two courts in the same circuit at the same time, where
there is no statutory provision authorizing it. Cain v. Goda, 84
Ind. 20<) ; Batten v. State, 8o Ind. 394; Al cCool v. State, 7 Ind.
378 ; D mrn v. State, 2 Ark. 229; In re .Millington, 24 Kan. 2 1 4 ;
Garlick v. D u 11 11, 42 Ala. 404; Freem. Judgm. § l 2 I . It is not
necessary to question the soundness o f the general doctrine stated,
for here there was power i n the court to create a vacation by an
order, and there w as also power to order an adjourned term ;
so that here there is no question as to the existence of power in
the court to make a decision, but the sole infirmity in the pro
ceedings relates to the mode of exercising the power residing in
tne court. In every case in which a court makes erroneous ruling,
there is a wrongful exercise of authority ; but such a wrongful
exercise of authority does not render the proceedings void,
although it does make them erroneous. The question of power
or authority might, perhaps, have arisen had the adj ourned term
been fixed at a time when the law imperatively required
that the Kosciusko circuit should be in session ; but its adj ourned
term was not fixed at a time when that court was required to be
in session. On the contrary, it was fixed at a time when the
j udge might rightfully have adj ourned that court. This feature
is a prominent one, and distinguishes the case · from such case�
as that o f In re Millington., 24 Kan. 2 14. If the judge had made
the proper order declaring the Kosciusko circuit adj ourned a fter
five weeks of the term had expired, as he undoubtedly might have
done, there could have been no question as to the regularity of
the adj ourned court held by him in Whitley county, and the error
in this respect, while it might, perhaps, have been available had
obj ection been seasonably made, cannot be deemed to render the
order for the [ * 130] adj ourned term void ; and, i f that order
was not void, the trial at that term was not a mere nullity. Casily
v. State, 32 Ind. 62; Knight v. State, 70 Ind. 375; Labadie v.
Dean, 47 Tex. � ; Sta te v. Clark, 30 Iowa 1 68 ; Cook v. Smit h .
54 Iowa, 636, 6 N. W. 259, and 7 N. \V. 1 6.
Principle and authority logically lead to the conclusion that
nothing worse can be said of the adj ourned term than that it was
irregularly held. It cannot be justly affirmed that it was held

24
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without color of authority. In the case of State v. Knight, 19

Iowa, 94, it was held that a judge might continue a term of court

into the time ﬁxed by law for holding a court in the same dis-

trict, and the earlier cases of Davis v. Fish, I G. Greene, 406;

S. C. 48 Amer. Dec. 387, see note p. 392; and Grable v. State, 2

G. Greene, 559,—were in effect overruled. It was held by the

same court in W ear-er v. C ooledge, 15 Iowa, 244, that a judgment

rendered three days after the time ﬁxed for the commencement

of another court in the same district was not void; and in State

v. Clark, supra, and Cook v. Smith, supra, like rulings were made.

In the very recent cases of State v. Sf(.’7.'£’ttS, 67 Iowa 557, 25 N.

\V. 777, and State v. Peterson, 67 Iowa 564, it was held that a

judgment pronounced at a. term continued after the time ﬁxed for

another term of the same district was not even erroneous. The

supreme court of Vi/isconsin, in State v. Leahy, 1 \Vis. 225, denied

the doctrine of the two early Iowa cases, as well as that of Archer

v. Ross, 2 Scam. 303, and decided that holding a court during

the time designated by law for holding another court in the same

judicial circuit did not invalidate the proceedings. In the case

of State v. Montgomery, 8 Kan. 351, a like doctrine was declared.
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In this last case it was said: “The legislature have named the

day for the opening of a term, but have not for the closing.

That is conﬁned to the discretion of the judge, and is determined

by the amount of business, and the necessity of suitors.” This

is the case here,—the time was ﬁxed for opening, but not for

closing, the Kosciusko circuit [*I31] court. That, as we have

seen, was left to the judgment of the judge.

Brewer v. State, 6 Lea, 198, decides that although a judge

pro tempore appoints an adjourned term, and orders it to be held

at a time when another court of the same circuit might be in

session, the proceedings are not void. The court placed its de-

cision upon the same principle as that which sustains the

rulings of a judge de facto, and said, among other things: “Nor

does the fact that the term of another court of the circuit com-

menced in the interval affect the result. This very point arose.

and was decided in favor of the validity of the proceedings, in

Cheek v. Merchants’ Bank, 9 Heisk. 489.”

In Venable v. White, 2 Head, 582, it was held that where no

objection is made, and there is color of authority for holding the

term, that, although the statute under which the judge assumed

to act had been repealed, still, the proceedings were not void. It

was there said: “There can be no doubt whatever, upon reason

and authority, that a judgment given by a judge dc fado, sitting

... .- -

.
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without color of authority. In the case of State v. Knight, 1 9
Iowa, 94, it was held that a j udge might continue a term of court
into the time fixed by law for holding a court in the same dis
trict, and the earlier cases of Denis v. Fish, I G. Greene, 4o6 ;
S . C. 48 Amer. Dec. 387, see note p. 392 ; and Grable v. State, 2
G. Greene, 5 59,-were in effect overruled.
It was held by the
same court in fVea-z·er v. Coo/edg e, 1 5 Iowa, 244, that a j udgment
rendered three days after the time fixed for the commencement
of another court in the same district was not void ; and in State
v. Clark, supra, and Cook v. Sm ith, sup ra, l ike rulings were made.
In the very recent cases of State v . Ste-ueus, 67 Iowa 5 57, 2 5 N.
\V. 777, and State v . Peterson, 67 Iowa 564, it was held that a
j udgment pronounced at a term continued after the time fixed for
another term of the same district was not even erroneous. The
supreme court of \Visconsin, in State v. Leahj•, 1 \Vis. 22 5, denied
the doctrine of the two early Iowa cases, as well as that of A rcher
v. Ross, 2 Scam. 303 , and decided that holding a court during
the time designated by law for holding another court in the same
j udicial circuit did not invalidate the proceedings. In the case
of State v. M o n tg om ery, 8 Kan . 35 1 , a like doctrine was declared.
In this last case it was said : "The legislature have named the
day for the opening of a term, but have not for the closing.
That is confined to the discretion of the j udge, and is determined
by the amount of business, and the necessity of suitors." This
is the case here,-the time was fix ed for opening, but not for
closing, the Kosciusko circuit [ * 1 3 1 ] court. That, as we have
seen, was left to the j udgment of the j udge.
Bre·wer v. Stale, 6 Lea, 1g8, decides that although a j ud ge
pro tempore appoints an adjourned term, and orders it to be held
at a time when another court of the same circuit might be in
session , the proceedings are not void. The court placed its de
cision upon the same principle as that which sustains the
rulings of a j udge de facto, and said , among other things : "Nor
does the fact that the term of another court of the circuit com
menced in the interval affect the result. This very point arose.
and was decided in favor of the validity of the proceedings, in
Cheek v . �Merchan ts' Bank, 9 Heisk. 489."
In Ve1iable v. White, 2 Head, 5 82, it was held that where no
obj ection is made, and there is color of authority for holding the
term, that, although the statute under which the j udge assumed
to act had been repealed, still, the proceedings were not void. It
was there said : "There can be no doubt whatever, upon reason
and authority, that a j udgment given by a j udge de facto, sitting
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and holding court at a proper time and place, is valid and free

from error as a judgment pronounced by a judge rightfully in

ofﬁce. If so, upon what reason shall we hold that the judgments

and decrees of a judge rightfully in office are erroneous because

he held his court under color of a law that turned out to be re-

pealed or invalid?" In Henslie v. State, 3 Heisk. 202, the same

general principle is declared.

The cases, and among them our own, declare that where an

adjourned term is held under color of authority, it will be pre-

sumed that it was properly ordered and held. Porter v. State,

2 Ind. 435; Shirts v. Irons, 28 Ind. 458; Hwrjver v. State, 42 Ind.

405; Cook v. Skelton, 20 I11. 107; State v. Clark, 30 Iowa 168',

Cook v. Smith, 54 Iowa 636, 6 N. W. 259, 7 N. W. 16. This

principle justiﬁes the conclusion that where there is color of

authority the proceedings cannot be deemed void, since it is an

elementary rule that no presumption can sustain a void act.

The principle which governs in cases in which the court is

[*I3z] held by a judge de facto is essentially the same as that

which governs the present. If a judge not legally elected or

qualiﬁed may, if acting under color of authority, pronounce valid
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judgments, it cannot be doubted that, upon the same principle,

judgments pronounced at a term not legally held, but yet held

by a duly-qualiﬁed judge under color of law, must be valid. The

reason for the rule is stronger and clearer where the judge de

jure holds a term of court at an improper time, but under color

of authority, than where a term of court is held by a judge who

actually has no legal right, and simply acts under color of author-

ity. Yet the law is quite well settled that the acts of a judge,

who is only such de facto, are not void. VVe have many cases

in our own reports declaring and enforcing this general rule. * * *

There is some confusion, and perhaps conﬂict, in the

earlier cases; but the later cases, supported as they are by all the

well-considered cases in our reports, must be regarded as ﬁrmly

settling the rule that where a judge assumes~to actmu11_derv_la,w.ful

zﬁihmﬁﬂmiiﬂor‘. Q'T.11tifl1QtitL. Th.s..aéts§

he void, and that if the party voluntarily goes to trial wit_h_outﬂ

_i__0 Mon» _=m__O J5C“5'i:§IE_L§.b1b1i¢ti9.ri1..ii'i1TT2Er"ltO<3.1atéEoI..L2e..0.t_-

3_I_l_8._l_l_. is is in armony with the great weight of authority

elsewhere. Bank of North /1>nze'rica v. McCall, 4 Bin. 371 ; State

v. County Court, 50 M0. 317; Clark v. Com., 29 Pa. St. 138:

Com. v. Hawker, 123 Mass. 525; Com. v. Taber, Id. 253; Shee-

han’s Case, I22 Mass. 445; State v. Anone, 2 Nott & McC. 27;

State v. Ailing, I2 Ohio, 16 ; Masters-on v. Mattheres, 60 Ala. 260;
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Mayo v. Stoncum, 2 Ala. 390; State v. Carroll, 38 Conn. 449.

The ultimate conclusion which we have reached is this:

Where a judge, having statutory authority to appoint an _ad-

jotirneil terﬁﬁl cou‘rT, does Tiak_"=1‘lTe or‘de'Fii1 'ter_m—time for hold-

mg an adjourned _term, causes notice ‘of’ such adjourned

term to Be given, appears at the time appointed and opens court,

t__h ﬁe p‘r'o"c'c'eYliiigs at suc__h an adjourned court ‘are not void,'althou_.gh '

held at a time when another court of the same circuit might have

l)TWse.Tsi?iﬁ‘_§Q(Ier_t_he__st_atttte anil _\\_‘as in__s_e_s_:_sio11,_p_r__es_id_e_3l

o_\Fb_v'T_s-_pe cial judge. As the proceedings were not void, the

failure of the appellant to object at the trial was a waiver of all

questions as to the regularity of the proceedings at the adjourned

CASES ON' J UJ){; M EN 1'S, ETC.

Mayo v. Sto11cum, 2 Ala. 390 ; State v. Carroll, 38 Conn. 449.

The ultimate conclusion which we have reached is this :
\\ihere a j udge, having statutory authority to appoint an a<l
j 6tTrne<l tcri1101Courr,Oocs mat:c an oraerli1 lCnn-timc for h0Id ·
" - "
Ing a n adj"ourne<l--=1eri11,- -cau-ses noti C c o f s u-c h a<ljourne d
term to be gr,; cn, app�ars at the time appointed and open s coun,
�he J?rocccdings af sucJ1 an a<lj oti_� ncd court -ar-e not void, alth u t tgh
held at a fiii1c ,.,.:hen another court of the same circuit mig h t have
been m scssi<i�: tTE_dcr_ th� .?t�tute, and ��a� in _����!911 _p_���-id.�l
o\·er bv a special judge. As the proceedings were not void, the
failure of the appellant to obj ect at the trial was a waiver of all
questions as to the regularity o f the proceedi ngs at the adj ourned
term. If he had made an obj ection be fore conviction, we should
have been faced by a very di fferent question from that which
the record presents. It is not necessary for us to decide-nor,
indeed , woul d it be proper for us to do so-what would be the
rule if an ob.i cction were made, before trial , to proceeding at an
adj ourned term held under such circumstances as that at which
the appellant was convicted.
The conclusion which we have reached does the appellant no
substantial inj u ry, for he was tried by the right ful j udge, and
was denied no right for which he asked. The utmost that ran
be said i s that the adj ourned term was irregularly held by the
proper judge, and, as the appellant lost no substantial rights by
the alleged error of the j udge, and made no [ * 135] obj ection
until after trial, we cannot, under the rule declared by our statute
and en forced by our decisions, reverse the j udgment. * * *
..

term. If he had made an objection before conviction, we should

have been faced by a very different question from that which

the record presents. It is not necessary for us to decide—nor,

indeed, would it be proper for us to do so—what would be the

rule if an objection were made, before trial, to proceeding at an

adjourned term held under such circumstances as that at which

the appellant was convicted.

The conclusion which we have reached does the appellant no
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substantial injury, for he was tried by the rightful judge, and

was denied no right for which he asked. The utmost that can

be said is that the adjourned term was irregularly held by the

proper judge, and, as the appellant lost no substantial rights by

the alleged error of the judge, and made no [*135] objection

until after trial, we cannot, under the rule declared by our statute

and enforced by our decisions, reverse the judgment. * * *

Judgment affirmed.

In granting a prohibition against further proceeding on a new trial

granted by the regular judge on motion set for hearing at a special term

at which the hearing was adjourned by a specially elected judge till the

regular judge could attend, the court said: “It is not the meeting of the

judge and ofﬁcers of a court at the county-seat that constitutes a court,

but that meeting must be at a time authorized by law. Brumley v. State,

20 Ark. 77: Ex [mrlc Osborn, 24 Ark. 479. The terms of the circuit court

are prescribed by statute. It is provided, however, that ‘special adjourned

sessions of any court may be held in continuation of the regular term.

upon its being so ordered by the court or judge in term time, and entered

by the clerk on the record.’ Mansf. Dig. §§ 1476, 1481. There is no

such thing known to our laws as two circuit courts held at the same cir-

cuit at the same time. one presided over by the regular judge and the

other by a special judge. Suitors are entitled to have their causes tried

before the circuit judge, unless he is disqualiﬁed or unable to preside

from causes beyond his control. It was lawful for the Desha circuit court

to adjourn its sittings to a distant day; but when that day arrived, and he

was detained by his judicial duties in another county of his circuit, the

adjourned session necessarily failed; for there was no power to supply

his place temporarily,' by a special election by the attorneys in attendance

fttdf!nicnt aflirmed.

In granting a prohibition against further proceeding on a new trial
granted by the regular j udge on motion set for hearing at a special term
at which the hearing was adj ourned by a specially elected j udge till the
regular j udge could attend, the court said : " It is not the me et i n g of the
j u dge and officers of a court at th e county-seat that constitutes a court,
but that meeting must be at a time authorized by law. Brumley v. Stale,
2 0 A r k. 77 ; Ex paflc Osborn, 2 4 Ark. 479. The terms of the circuit court
arc pr e s c ri b e d by statute. It is provided, however, that 'special adj ourned
sessions of any cou rt may b e held i n continuation of the regular term.
upon its b e i ng so ordered by the court or j udge in term time, and entere1l
by the clerk on the record.' Mansf. Dig. §§ 1476, 1481. There is no
such thing known to our laws as two cir cuit courts hel d at the same <"'ir
cuit at the same time, one presided over hy the regular j u d ge and th e
other by a s pec i al j udge. Suitors are entitled to have their causes tried
before the ci rcuit judge, unless he i s d i squalified or unahle to preside
from causes beyond his control. It was lawful for the Desha c i r cu i t court
to :id j ou rn its sittings to a distant day ; b ut when that day arrived, and he
was detained hy his j udicial duties in another county of his circuit, the
adjou rned session necessarily fai led ; for there was no power to supply
his place temporari ly,' by a special election by the attorneys in attendance
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—his abse11ce for this cause not being such an inability to continue to

hold tl1e court as is contemplated by § 21, Art. 7, Constitution of 1874."

Stale ex rel. Butler v. Williams (1887), 48 Ark. 227, 2 S. W. 843.

Effect of Order in Recess During Term. In refusing to dismiss an

appeal on the ground that the order appealed from was 1nade in vacation,

and therefore void, the court stated that six of the seven judges composing

the court below had signed an order Oct. 3, adjourning the term over

to Nov. 1, and the order appealed from was made Oct. 4 by the judge

who had not joined in the order of adjournment. The court said: “There

is a marked distinction between an adjournment sine die of a tcr1n of

court and those inter1nissions which inevitably occur during a term. A

court has the inherent power during the term to suspend business, as

occasion may require, from one hour or one day to another. I11 this

respect there is no difference between an adjournment from one day to

the next and adjournment to a more distant day. I11 either case the term

continues; and while, during the intermission, the functions of the court

are for some purposes suspended, still the court remains in existence.

and it is still term time. The judges do not by such an order lose all

power of control over the sessions, and may revoke the order of adjourn-

ment a11d reconvene before the time ﬁrst ﬁxed. Bowen v. Stewart, 128
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Ind. 507, 26 N. E. 168; Wharton v. Sims, 88 Ga. 618, 15 S. E. 771; Cole

Co. v. Dallmeyer, 101 Mo. 57, 13 S. W. 687." Green v. Morse, 57 Neb.

391, 77 N. W. 925, 73 Am. St. Rep. 518.

Power to Hear and Determine Causes of the Kind in Question.

ARROYO DITCH AND WATER CO. v. SUPERIOR COURT, i11 Cal.

Sup. Ct., Nov. 23, 1901--92 Cal. 47, 28 Pac. 54, 27 Am. St. Rep. 91.

HARRISON, J. The plaintiff, a private corporation, brought

an action against one E.'J. Standlee, in the justiee’s court for

Downey township, in Los Angeles county, upon a promissory

note for twenty-one dollars, executed to it by him. The defend-

ant ﬁled a veriﬁed answer to the complaint, alleging that the sole

consideration for which the note had been given was a pretended

assessment by the plaintiff upon its capital stock (of which he

held a certain number of shares), and that the said assessment

was illegal and void. Upon ﬁlin the answer the defendant

m2z_s¢I1t1ss____<>“rtt<>tr=111£r_t__Tl1____ns=Q=-mH=t-#nw- ﬁ<*-a¢ti<>ntOth@su‘_" ‘

thf ground that it necessarily involve t e guestjgn of the legality

of an assessment, and thereu on the court sus ended all further

pmwmgr-TTTHFGM“-rTaaa!E&'EnJmTEE1li?T0a1?¢ET§

¢1enZFr1.—o§—Amg‘erss—¢6u—my._lT1f<?r'?H¢_1>'i)?<nT1§~

with the county clerE, the plaintiff moved the superior court to

remand the cause to the justice’s court upon the ground that that

court erred in transferring the cause to the superior court, and

that the superior court had no jurisdiction of the matter. This

motion was denied, and the court thereafter tried the cause, and

rendered a judgment in favor of the defendant. At the instance

28 CASES on JUDGMENTS, ETC.

of the plaintiff, a writ of review was issued out of this court to

the superior court, and in obedience thereto a transcript of the

records and proceedings of that court in the matter has been

certiﬁed to this court.

[*5o] The constitution, article VI section 5, declares that

“the superior court sha have original juris iction in all

cases at law which involve the * * * an P tax im ost,

ssessment,.toll, or munici al ﬁne.” The term “assessment,” use

ir1—t'liis~ﬁo_vi's'h)‘IFtF-ri(E>t_iH-_t:lude the installments or “calls,”

which are sometimes termed assessments, made under the pro-

visions of section 331 of the Civil Code, by a private corporation

upon its stockholders in accordance with an agreement on their

part, express or implied, to pay into its treasury the amount sub-

scribed by them to its capital stock. It has reference to such

assessments as are authorized by those provisions of the constitu-

tion which relate to revenue and taxation, and to such as may

be made under the authority of a municipal or other public cor-

poration for the purpose of meeting the cost or expense of some

public improvement. (Taylor v. Palmer, 31 Cal. 241.) The other

words in the clause, in connection with which the term is asso-

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:42 GMT / http://hdl.handle.net/2027/mdp.35112105235297
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

ciated, serve to illustrate its meaning, and resolve any doubt that

might otherwise be raised respecting the sense in which it is to

be interpreted. Each 0 these ' ' tax im os ,

munici al ﬁne of which ' ' ' ion is thus conferred upon the

superior court, im lies a char 'm sed b ub 1c aut onty or

somé__i3151$7:"-'ﬂg_-_"_gg_-L-L_2,_I;_h_Ti_—_"_ 2 pur pose ,an du ndertherulesb ywhlctem axjrn,

erre 0 1 o a in re nature InasmuchI thereforeI as the

constitution has not conferred upgn the superior court any origi-

nal juris iction to determine the legality of the assessment allcﬂr= ed

in t e answer 0 t e efcgdant, it follows tiat tie justice s court

had ull juris iction to determine all questions re atmg to such

asse s e ' ht n e tn

and ha 10 ' ' ' '

The proposition of the respondent, that the determination

of this question by the justice was conclusive, cannot be main-

tained. \Vhile a justice of the peace has jurisdiction to pass upon

any question of fact or of [*51] law which is involved in the

trial of an issue properly before him, so that his judgment in the

cause will be binding upon the parties in the absence of any

appeal or review, yet he has not the jurisdiction in this summary

mode to divest himself of jurisdiction, or to transfer a cause

which is within his jurisdiction to a tribunal which has no juris-
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diction to determine it. If in the present case he had tried the

cause, and rendered judgment therein for the defendant upon

the ground that the justice’s court had no jurisdiction to deter-

mine the subject—matter presented by the defense, or to try the

cause, an appeal could have been taken from that judgment to

the superior court, and the superior court would then have had

the power, under its appellate jurisdiction, to pass deﬁnitively

upon the question. He could not, however, determine the ques-

tion in advance of trying the cause, and give to such determina-

tion the effect of a judgment.

Nor did the superior court acquire jurisdiction of the cause

by the fact that the justice had certified the pleadings to the

county clerk. The constitution has given to it original and appel-

late jurisdiction, but it can exercise its original jurisdiction only

in those cases provided by the constitution and its appellate

jurisdiction only in such cases as may be prescribed by law.

It cannot exercise original jurisdiction in those matters in which

its jurisdiction is only appellate. The jurisdiction that it exer-

cises under the provisions of section 838 of the Code of Civil

Procedure is original, and not appellate, and the provision in that
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section, that “from the time of ﬁling such pleadings or transcript

with the clerk, the superior court shall have over the action the

same jurisdiction as if it had been commenced therein.” implies

that if it would have had no jurisdiction over the action if it had

commenced therein. it can have no jurisdiction by the ﬁling of

the pleadings certiﬁed by the justice.

Although the exercise of jurisdiction by the superior court

will be presumed to have been rightful, yet if it appears upon its

own records of its action in any matter [*52] that it had not

acquired jurisdiction either of the subject-matter or of the parties,

this presumption is destroyed. It cannot exercise jurisdiction

in any instance until after it has acquired it, and it can acquire

it only in the mode prescribed by statute. Merely certifying to

the county clerk by a justice of the peace the pleadings in a case

pending before him does not confer jurisdiction upon the

superior court of a matter of which jurisdiction has not

been conferred upon it by the constitution. Nor does

it acquire jurisdiction of the parties to that cause by thereafter

determining that it has jurisdiction, and by proceeding in the

trial of the cause, and rendering judgment therein. The fact

that a party, after his objection to the jurisdiction of a court has

been overruled, proceeds under such objection to try the cause

does not preclude him from thereafter questioning the. power

diction to determine it. I f in the present case he had tried the
cause, and rendered j udgment therein for the defendant upon
the ground that the j ustice's court had no j urisdiction to deter
mine the subj ect-matter presented by the defense, or to try the
cause, an appeal could have been taken from that j udgment to
the superior court, and the superior court would then have had
the power, under its appellate j uris<liction, to pass definitively
upon the question. He could not, however, detennine the ques
tion in advance of trying the cause, and give to such determina
tion the effect of a j udgment.
Nor did the superior court acquire j urisdiction of the cause
by the fact that the j ustice had certified the pleadings to the
county clerk. The constitution has given to it original and appel
late j urisdiction, but it can exercise its original j urisdiction only
in those cases provided by the constitution and its appellate
j urisdiction only in such cases as may be prescribed by law.
It cannot exercise original j urisdiction in those matters in which
its j urisdiction is only appellate. The j urisdiction that it exer
cises under the provisions of section 838 of the Code of C ivil
Procedure is original , and not appellate, and the provision in that
section, that "from the time of filing such pleadings or transcript
with the clerk, the superior court shall have over the action the
sam e j urisdiction as i f it had been commenced therein ," implies
that if it would have had no j urisdiction over the action i f it had
commenced therein, it can have no j urisdiction by the filing of
the pleadings certified by the j ustice.
Although the exercise of j urisdiction by the superior court
will be presumed to have been rightful, yet if it �ppears upon its
own records o f its action in any matter [ *5 2 ] that it had not
acquire d j urisdiction either of the subj ect-matter or of the parties,
this presumption is destroyed. It cannot .exercise j urisdiction
in any instance until after it has acquired it, and it can acquire
it only in the mode prescribed by statute. l\I erely certifying to
the county clerk by a justice of the peace the pleadings in a case
pending before him does not con fer jurisdiction upon the
superior court of a matter of which j u risdiction has not
been con ferred upon it by the constitution.
Nor doei;
it acquire j urisdiction of the parties to that cause by therea fter
determining that it has jurisdiction , and by proceeding in the
trial of the cause, and rendering j udgment therein. The fact
that a party, after his obj ection to the j u risdiction of a court has
been overruled , proceeds under such obj ection to try the cause
does not preclude him from therea fter questioning the power
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of the court to take any steps in the matter. Lyman v. Milton,

44 Cal. 630; Harkness v. Hyde, 98 U. S. 479.

If the court never acquired jurisdiction over him, it does

not acquire it because he may have chanced to be in the court-

room when the case was called for trial, and while protesting

against the trial, endeavors to protect his rights against the

claims of his adversary. “The jurisdiction of the [superior]

court under section 838 was special, and that court could hear

and determine the cause only after the pleadings before the jus-

tice were ﬁled with its clerk. The [superior] court had juris-

diction only because the pleadings had before the justice and ﬁled

with its clerk presented the issue of the legality or validity of the

tax or impost, and could then take jursidiction only for the pur-

pose of trying the issue as to the legality of the tax or impost;

since, the amount being less than three hundred dollars, the jus-

tice’s court had jurisdiction to pass upon every other issue.”

Santa Cruz v. Santa Cruz R. R. Co., 56 Cal. 147.

Inasmuch as the only mode in which it is claimed that the

superior court acquired any jurisdiction of the action brought

by the plaintiff against Standlee was from the act of the justice
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of the peace in certifying the pleadings [*53] therein to the

county clerk, and as we have seen that such act was unauthorized,

it follows that the action was never legally before the superior

court for determination, and that it was without any jurisdiction

to render a judgment in the case.

It is therefore ordered that the judgment of the superior

court, and all orders and proceedings by it taken in the case,

be and they are hereby annulled.

SHARPSTEIN, G.~\ROU'l‘TE, DEHAVEN, PATERSON, NICFARLAND,

JJ., and BEATTY, C.J., concurred.

Even though a circuit court would have original jurisdiction to try

an election contest, it acquires no jurisdiction by appeal from the de-

cision thereon of a board possessing no such jurisdiction. Davidson v.

Johnson (1902), 113 Ky. 202. 67 S. W. 996.

In Equity-Loose Use of VI/ord Jurisdiction. “VV-hile jurisdiction in

its proper sense means authority to hear and decide a cause, it is common

to speak of jurisdiction in equity or the jurisdiction of a court of equity

as not relating to the power of the court to hear and determine a cause,

but as to whether it ought to assume the jurisdiction and hear and decide

the cause. In Scott v. Wlzitlow, 20 Ill. 310, it was said that. al.though

the decree of a court might not be void for want of jurisdiction and the

court had the power to make the decree it did, it was not a proper ex-

ercise of its ehancery powers. And in Curtiss v. Brown. 29 Ill. 201, the

court called attention to the confusion arising from the use of the word

jurisdiction as applied to courts of equity. The court said: ‘We often
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ﬁnd the jurisdiction denied where the power exists but ought not to be

exercised, and in this sense is the word jurisdiction usually used when

applied to courts of chancery. \\/here there is want of -power the decree

is void collaterally, but, where there is said to be a want of jurisdiction

merely, it is only meant that it would be erroneous to exercise the power

and the decree would be reversed on appeal. It means a want of equity

and not a want of power." Miller v. Rowan (t9II), 251 III. 344, 96 N. E.

285.

Power to Render a Judgment Like the One in Question.

OF

J URISD I CT I O X

31 .

find the j urisdiction denied w here the power exists but ough t not to be
exerc i sed, and in this sense is the word j uri sdiction usually used when
appl ied to cou rts o f chance ry. \Vhere there i s want of ·pow er the de<:ree
is void col l ateral ly, but, where there i s said to be a want of jurisdiction
m e rely, it is on}y meant that it wou l d be e rroneous to exe rcise the power
and the decree would be reversed on appeal. It means a want of equity
and not a want o f power." Miller v. Rowan ( 19n ) , 25 1 111. 344 , 96 N'. E.
285.

HUNT v. HUNT, in N. Y. Ct. of App., Jan. 28, I878—72 N. Y. 217.

28 Am. Rep. 129.

For.oaa, ]. This is a suit in equity, brought by the plaintiff

against the defendant, for a divorce a e'incul0 matrimonii. She

Power to Render

alleges that she is now his wife. She bases her right to a dissolu-.

tion of the marriage on an allegation of adultery committed by

him. That the plaintiff and defendant were once married is

H U NT

v.

a

Judgment Like the One in Question.

HUNT, in N. Y. Ct. of App., Jan. 28, 1878-72 N. Y. 2 1 7,
28 Am. Rep. 129.

admitted. It is also conceded, that since the marriage the de-

fendant has formed a matrimonial alliance in fact, with another

woman than the plaintiff. * * * [*225] The justification set up

by him in this suit is, that prior to the commencement of it, and
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prior to that matrimonial alliance in fact, he had obtained a

judgment against the plaintiff of a dissolution of the relation of

marriage once existing between them, whereby he was set at

liberty to marry again. * * * It is claimed by the plaintiff that

that judgment was got [*226] by fraud upon her and upon the

court, and that it is void for want of jurisdiction in the court

which assumed to render it, in that the court had neither juris-

diction of the subject-matter nor of the party defendant.

\Ve do not think that the allegation of fraud is maintained.

* * * [227] * * * We come now to consider the question of the

jurisdiction of the court. * * * [228] * * * Power given by law

to a court, to adjudge divorces from the ties of matrimony, does

give jurisdiction of the subject-matter of divorce. Though the

proceedings before that court, from ﬁrst to last of the testimony,

in an application for divorce, should show that a state of facts

does not exist which makes a legal cause for [229] divorce. yet

it cannot be said that the court has not jurisdiction of the subject-

matter; that it has not power to entertain the proceeding, to hear

the proofs and allegations, and to determine upon their sufﬁcicncy

and legal effect. * * * Jurisdiction of the subject-matter is power

to adjudge concerning the general question involved. and is not

dependent upon the state of facts which may appear in a par-

.---_¢--_

J. This is a suit i n equity, brought by the plaintiff
against the defendant, for a divorce a 1:£11rnlo matrimonii. She
alleges that she is now his wife. She bases her right to a dissolu- .
tion of the marriage on an allegation of adultery committed hy
him. That the plaintiff and defendant were once married is
admitted. It is also conceded, that since the marriage the de
fendant has formed a matrimonial all iance in fact, w ith another
woman than the plaintiff. * * * [ *225 ] The j u stification set up
by him in this suit is, that prior to the commencement of it, and
prior to that matrimonial alliance in fact, he had obtained a
j udgment against the plaintiff of a dissolution of the rel ation of
marriage once existing between them, whereby he was set at
liberty to marry again. * * * I t is claimed by the plaintiff that
that j udgment was got [ *226] by fraud upon her and upon the
court, and that it is void for want of j u risdiction in the court
which assumed to render it, in that the court had neither j uris
d iction of the subj ect-matter nor of the party defendant.
\Ve do not think that the allegation of fraud is maintained.
* * * [ 2 2 7 ] * * * \Ve come now to consider the question of the
j u risdiction of the court. * * * [ 228] * * * Power given by law
to a court, to adj udge divorces from the ties of matrimony, d oes
give j urisdiction of the iiubj ect-matter of divorce. Though the
proceedings before that court, from first to last of the testimony,
in an appl ication for divo rce, should show that a state o f fac ts
does not exist which makes a legal cause for [ 229] d ivorce. yet
it cannot be said that the court has not j uri sd ic t i o n of the snbj ect
matter ; that it has not power to entertain the proceeding, to hear
the proofs and allegat ions, and to determine upon their sufficiency
and legal effect. * * * Jurisdiction of the subj ect-matter is po\\'er
to a<lj udgc concerning the general question i nvolve<l, and is not
dependent upon the state o f f a c t s w h ic h mav appear in a parFOLGER,
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\ticular case, arising, or which is claimed to have arisen, under

hat general question. One court has jurisdiction in criminal

X , cases; another in civil cases; each in its sphere has jurisdictioi

‘ of the subject-matter. Yet the facts, the acts of the party pro-

ceeded against, may be the same in a civil case as in a criminal

case,—as, for instance, in a civil action for false and fraudulent

representations and deceit, and in a criminal action for obtaining

property by false pretenses. \Vc should not say that the court

of civil powers had jurisdiction of the criminal action, nor vice

rsa, though each had power to pass upon allegations of the

same facts. So that there is a more general meaning of the

phrase [230] “subject matter,” in this connection, than power to

act upon a particular state of facts. It is the wer to _ U)

the 1d so to s eak the ' —

3 i 32 cases ON JUDGMENTS, arc.

divorce may come into any court of the state in which he is domi-

ciled, which is empowered to entertain a suit therefor, and to give

Qjudgment between husband and wife of a dissolution of their

' married state. If he does not establish a cause for divorce, juris-

diction to pronounce judgment does not leave the court. * * *

[231] * * * The court which rendered this judgment had lawful
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'urisdiction of the subject-matter of divorce. The plaintiff, how-

mine at ' sented ca

' 'the exercise of the abstract ow A suitor for a judgment of

ever, makes the point against the validity of the judgment that

\ it was void in Louisiana, as wholly unauthorized by, and in con-

ﬂict with, the constitution of the state. And here it is, that is is

§ of import to know what is meant by the term “jurisdiction of

the subject-matter.” If it means no more than power to act

when, and not till when, a state of facts is proven which exactly

squares with the grounds for divorce prescribed and established

)}' constitutional and valid statutes, then we must inquire what

e constitution of a state permits in the way of statutory regula-

tion, and whether the proofs in any case show that the court

which in that case adjudged a divorce had sufhcient evidence

before it to enable it to give judgment. In effect, we must review

the judgment upon the law and the facts. If the term means

what we have above pointed out that it does mean, then we are

to give credit to the judgment of a court which, having power to

act upon the general subject of divorce, has heard the cause, and

has proceeded to judgment. * * * [Here the court discussed the

sufficiency of substituted service to obtain jurisdiction of the

person in divorce proceedings, and held the service good] * * *

I245] * * *

.t:icular case, arising, or which is claimed to have arisen, under
hat general question. One court has j u risd iction in criminal
cases ; another in civil cases ; each in its sphere has j urisdictio1
of the subj ect-matter. Yet the facts, the acts of the party pro
ceedetl again st, may be the same in a civil case as in a criminal
case,-as, for instance, in a civil action for false and fraudulent
representat ions and deceit, and in a criminal action for obtaining
property by false pretenses. \Ve should not say that the court
� � f civil powers had j urisdiction o f the criminal action, nor 'uice
''rsa, though each had power to pass upon allegations of the
same facts. So that there is a more general meaning of the
phrase [ 230 ] ' ' subj ect matter," in this connection , than power to
act upon a particular state of facts. It is the
wer to
the
d so to s eak the
m ine and adjud�e whether the particular facts presented call for
· the" exercise of the abstract power. A suitor for a j udgment of
divorce may come mto any court of the state in which he i s domi
.J cilcd, which is empowered to entertain a suit therefor, and to give
� j udgment between husband and wife of a dissolution of their
married state. If he does not establish a cause for divorce, j uris
diction to pronounce j udgment docs not leave the court. * * *
[ 23 1 ] * * * The court which rendered thi s j udgment had lawful
urisdiction of the subj ect-matter of divorce. The plaintiff, how
ever, makes the point against the val idity of the j udgment that
it was void in Lou isiana, as wholly unauthorized by, and in con
fl ict with, the constitution of the state. And here it is, that is is
of import to know \\:hat is meant by the term "jurisdiction of
the subj ect-matte r." If it means no more than power to act
when, and not till when, a state of facts is proven which exactly
squares w ith the grounds for divorce prescribed and establ ished
y const itutional and valid statutes, then \V e must inquire what
c constitution of a state permits in the way of statutory regula
tion, and whether the proo fs in any case show that the court
which in that case adj udged a divorce had sufficient evidence
before it to enable it to give j udgmcnt. In effect, we must review
the j udgment upon the law and the facts. If the term means
what we have above pointed out that it does mean , then we arc
to give cred it to the j udgmen t of a court which, having power to
act upon the general subj ect of d ivorce, has heard the cause, ancl
has proceeded to j udgment. * * * [ H ere the court di scussed the
sufficiency of subst ituted service to obtain j u risdiction of the
person in divorce proceedings, and held the service good . ] * * *
[ 245 ] * * *
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It, therefore a ears that as the 'ud ment of divorce, set 11

the sub'ect-m ‘ ‘ ' and defend-

ant * * ' ant a com lete defense to tl ‘‘

suit. * * *

d

Judgment aﬁirmcd.

WILKINS v. STILES, in Vt. Sup. Ct., Aug. 21, 19o2—75 Vt. 42, 52

I

f

bv

ion o
w
the subject-matter ;wcl of lfae pH�5ts8RB 9£ tlrn plajptjff and clefend
al},L * * * jt affords to the c!efegdant a complete defense to ti�
suit. * * *
-

Judgment affirmed.

At]. 1048, 98 Am. St. Rep. 804.

PETITION FOR WRIT or PROHIBITION. Heard on pleadings

and testimony at the October Term, 1901, of tl1is court, sitting

for the County of Chittenden.

MUNSON, The relator seeks to prohibit further proceed-

WILKINS

v.

ings in an action wherein judgment was rendered against him

STILES, in Vt. Sup. Ct., Aug. 21, 1902-75 Vt. 42, 52
At l. 1048, 98 Am. St. Rep. 8o4.

by Albert Worcester, a justice of the peace. He concedes that if

PE'rITION

Justice \/Vorcester had jurisdiction over the claim or matter in

suit at the time this judgment was rendered, his petition will not

lie. But he claims that the jurisdiction which Justice \\/orcester

would otherwise have had was taken away by proceedings pre-

FOR

WRIT or� PROHIDITIO N .

Heard on pleadings

and testimony at the October Term, 190 1 , o f this court, sitting
for the County of Chittenden.

viously had before David Frechette, another [*44] justice of the

M U N SON, J .
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peace. His claim, more speciﬁcally stated, is that the matter of the

suit had been fully settled in the case decided by Justice Frechette;

that the plaintiffs split their claim in bringing these suits; and

that this was done to deprive the county court of its appellate

jurisdiction.

Both actions were suits in trover for the conversion of the

same two mileage books. The minute made by Justice Fre-

chette upon the writ, after noting appearances, was as follows:

“As the evidence in the case did not show to what degree the

defendant damaged the plaintiff, and no malicious intent from

the defendant, therefore the court adjudged that the case be dis-

missed, and that the defendant recover his costs.” The relator

insisted in the suit before Justice \Vorcester that the judgment

in the ﬁrst suit was a bar to that action, and plaintiffs’ counsel

then produced the record of that judgment as ﬁnally made up

by Justice Frechette. This showed that the defendant moved

“that the plaintiffs become non-suited and the case be dismissed

because the plaintiffs had not put in suﬁicient evidence as to the

distance which the defendant was entitled to go upon said mileage

whereby the court could assess damages,” and that after hear-

The relator seeks t o prohibit further proceed

ings in an action wherein j udgment was rendered against him
by Albert Worcester, a j ustice of the peace.

He concedes that i f

J ustice Worcester had j urisdiction over the claim or matter i n
s u i t at t h e time this j udgment was rendered, his petition w i l l not
lie.

But he claims that the j u risdiction which Justice \tVorcester

would otherwise have had was taken away by proceedings pre
v iously had before David Frechette, another
peace.

[*44]

j ustice of the

His claim, more specifically stated, is that the matter of the

suit had been fully settled in the case decided by Justice Frechette ;
that the plaintiffs split their claim in bringing these suits ; and
that this was done to deprive the county court of its appellate
j urisdiction.
Both actions were suits in trover for the conversion of the
same two mileage book .

The minute made by Justice Fre

chette upon the writ, a fter noting appearances, was as follows :
"As the evidence in the case did not show to what degree the
defendant damaged the plaintiff, and no mal icious intent from
the defendant, therefore the court adjudged that the case be dis
missed, and that the defendant recover his costs."

The relator

insisted in the suit before Justice Worcester that the j udgment
in the first suit was a bar to that action , and plaintiffs' counsel
then produced the record of that j udgment as finally made up
by Justice Frechette.

This showed that the defendant moved

"that the plaintiffs become non-suited and the case be dismi ssed
because the plainti ffs had not put in sufficient evidence as to the
di stance which the d efendant was enti tled to go upon said mi leag-e
whereby the court could assess damages," and that a fter hear-
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ing the arguments upon this motion the justice found that

the evidence did not show to what degree the defendant damaged

the plaintiffs, and that plaintiffs should therefore become non-

suited and the case be dismissed and the defendant recover his

costs. Justice W'orcester held upon inspection of this record that

the prior judgment did not bar the proceedings before him, and

rendered judgment for the plaintiffs.

The judgment rendered by Justice Frechette, although called

in his record a judgment of non-suit, is shown by that record to

have been in fact a judgment upon the merits, and Justice “for-

cester erred in holding the contrary. It appeared from the record

that evidence in support of the plaintiffs’ claim [*45] was intro-

duced, and that the justice considered it, and gave judgment for

the defendant because of its inadequacy. A justice judgment

rendered upon such proceedings is necessarily a judgment on the

merits, whatever its form, and upon whatever motion it is given.

Smith v. Crane, 12 V t. 487.

This brings us to the question whether justice \Vorcester

exceeded his jurisdiction in giving judgment for the plaintiffs

in disregard of this prior adjudication. The case was certainly
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within his jurisdiction in the sense in which the subject is treated

in Perry v. Morse, 57 Vt. 509; that is, he had jurisdiction of

claims in trover to the required amount, and of the process be-

fore him, and of the parties named in it. It was also within his jur-

isdiction to construe the record of the former judgment when of-

fered in evidence, and give it effect in reaching his decision. But

he was led by a misconstruction of this record to give jt1d_g'ine11t

upon a matter that had been previously adjudicated, and it is

claimed that in rendering the judgment he acted without juris-

diction.

The general rule is that when a court has jurisdiction of thc

subject matter and the parties, the writ of prohibition is not avail-

able for the correction of its erroneous decisions. But when the

erroneous decision is one which operates as an unlawful assump-

tion of jurisdiction, prohibition may be had, as appears from

Bu/lard v. '1'h0r[>e, 66 Vt. 599, 30 Atl. 36, 2: L. R. A. 605, 44

Am. St. Rep. 867. So the question for decision is whether the

error of law committed by justice \Vorcester carried him beyond

his jurisdiction.

In delivering the opinion in Bnllard v. T/10I'[>z’, Judge Taft

reviewed the decisions of different jurisdictions. many of which

may seem from the brief statements there made to support the

i ng the arguments upon this motion the justice found that
the evidence did not show to what degree the defendant damaged
the plaintiffs, and that plaintiffs should therefore become non
suited and the case be dismissed a n d the defendant recover his
costs. Justice Vv orcester held upon inspection of this record that
the prior j udgment did not bar the proceedings before him, and
rendered j udgment for the plaintiffs.
The j udgment rendered by Justice Frechette, although called
in his record a j udgment of non-suit, is shown by that reco rd to
ha v e been in fact a j udgment upon the merits, and J us ti c e \Vor
cester erred in holding the contrary. It appeared from the record
that evidence in support of the plaintiffs' claim [ *45] was intro
duced, and that the j ustice considered it, an d gave j udgment for
the defendant because of i t s i na d eq ua cy . A j ustic e judgment
rendered upon such proceedings i s ne c e ss a r i l y a j ud g m e nt on the
mer i t s , whatever its form, and upon whatever motion it is gi v e n .
Smith v. Cran e, 1 2 Vt. 487.
This brings us to the q u es t io n whether Justice \Vorcester
e x cee de d his jurisdiction in giving j u dg ment for the plaintiffs
in disregard of this prior adj udication. The case was certa i nly
w ithin his j u risdiction in the sense in which the subj ect is treated
in Perry v. Morse, 5 7 Vt. 509 ; tha t is, he hacl j ur i s dic t io n of
claims in trover to the required amount, and o t the process be
fore him, and of the p a r t i es named in it. It was also wi thin his j ur
isdiction to construe the record of the for mer j u d gm ent when of
fered in evidence, and give it effect in reaching his deci sion . Dut
he was led by a miscon struction o f this record to g i v e j udgment
upon a matter that had been previously adj udicated , and it is
claimed that in rendering t h e j udgment he ac t e d wi thou t j u ris
diction.
The general rule is that when a court has j urisd i c t ion of t h e
suhj ect matter and the parties, the writ of prohibi t ion is not a v a i l 
abl e for the correction of its erroneous decisions. B u t when the
erroneous decision is one which operates as an unlaw ful a :-; s u m p 
t io n of j ur isdict ion, prohibition may be had, a s appears from
B u lla rd v. Th orpe, 66 Vt. 599, 30 At!. 36, 25 L. R. :\ . 605 , 4..J.
So the question for dec i sion is wheth e r t h e
.A m . S t . Rep. 867.
erro r of law commit ted by J usticc \Vorccster c a r r i e d h i m beyo nd
his j ur isdiction.
In delivering the op i n i o n in B u llard v . Th o rpe, Judg-e Taft
reviewed the decisions of d i ff e re nt j urisdict ions, many of w h i ch
may s e e m from the brief statements th ere made to s u p po rt the

ELEMENTS OF JURISDICTION

relator’s contention, and some of which undoubtedly do support

it. But near the close of the opinion, ]_udge Taft reminds the

reader that this review was largely by way of illustration, [*46]

and that the case must not be taken as authority for anything be-

yond the exact point decided.

The general rule above stated is distinctly recognized in

Bullard v. Thorpe, and one of the cases cited in that connection

is Taft v. Rayner, 5 M. G. & S., 162, which is exactly in point

here. The defendant was sum ned before the county court in

Cambridgeshire in an action for goods sold and delivered, and it

appeared that the plaintiff had already recovered judgment against

him in an action for the same debt in the borough court of Cam-

bridge, and that his goods had been seized and sold upon that

judgment. The plaintiff recovered notwithstanding this, and the

defendant sought to prohibit further proceedings, on the ground

that, the matter being res judicata, the county court had no jur-

isdiction. The relator’s counsel was asked how it could be said

that the county court had no jurisdiction, and replied exactly in

the line of the present argument, that it had jurisdiction of the

matter at ﬁrst, but that that jurisdiction ceased when the former
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judgment was shown. But the court said that the round of the

application was neither more nor less than that the count ' court.

in deciding what it was competent for it to (1 ide made ' —

taE€T11—'__f_l\‘d"ﬂ'_"'P‘__,__£S_L__‘a-LUJ5 pomtoaw ganiewritwasthere 11 pondenied.

t is certain that the matter now complained of was not juris-

dictional. The decision was not one by which the justice took

unlawful cognizance of the subject matter or the parties. His

jurisdiction of both was complete, and continued notwithstanding

the record of the former suit. The production of that record

merely raised a question incidental to the trial of his case. His W

erroneous decision of that question to the injury of the rclator

was a misfortune to which all suitors are liable in cases where

no appeal is allowed to a higher court. The extension of the rem-

edy of prohibition to such cases would lead to a review by this

court of all unappealahle cases where ignorance [*47] of our de-

cisions had led to the rendition of improper judgments.

This case is clearly distinguishable from Bullard v. Thor/we.

There was in each case an erroneous disposition of a. matter

which the court had authority to determine; in one a disregard '

of the doctrine of res judfcata, in the other a refusal to recognize W“

the entirety of the claim. But the ﬁrst was a decision which had

no jurisdictional consequences; while the second gave the justice

;11

I �6
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ti

) a final

I

Q’

has denied liti ants the remed of e-

lllﬂlls does not exceed twenty dollars, but has given then] the rem-

,

ed' when the matter in demand exceeds - mm

cannot be eprlve 0 tns right by splitting an entire claim into

j

to \ nc it was not entitle he decision now complained of

was equa y erroneous, but it worked no infringement of jurisdic-

Qﬁmal limits. ,

It is not necessary to examine the evidence upon which it

is claimed in argument that this case presents a splitting of the

'/

claim that aﬂected the ﬁnal jurisdiction. Tl15'_w_tiLign_dQ_e§_m;t_

in terms alle e, nor set forth facts whi in

‘ta sp lttmg 0 the claim and that matter cannot be treated as in

issue.
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P¢’!iti0n dismissed with costs.

FIGGE v. ROWLEN, in Ill. Sup. Ct., April 21, I9oo—185 I11. 234, 57

N. E. 195.

,

[*237] Booos, J. On the hearing of the issues formed un-

�
'
,.

epnvec o

·
·
.
t 11s ngl1t by spr1ttmg
an entire
c 1 aim
mto
·

vadable to prevent this-nQt because the decision was errnneg11 s ,
but because the court thereb assumed an excl ·
·
· · t"on
to ' 1c 1t was not entitled.
he decision now complained o f
was equally erroneous, but it worke� no infringement of j urisd icmal l imits. J

f
.
'

but because the court thereb assumed an excl " ' ' ' 'on

J U DG M E N TS, ETC.

j ur isdiction to w h ic h he was not entitled .
of

cannot b e

11115 e ow 1e s a u ory 1m1 . e wn o prohibition was held

va'Tl5blH(H)mw1____fTﬁE_—_h?T-l?x_§1_£e_Q_§:__QeQﬂQn41as1Lmem1s,

0)1"

has denied liti ants the remed

J

‘a ﬁnal jurisdiction to which he was not entitled. Th_e_1egisla.t.u.:e

CASES

�

I t is not necessary to examine the evidence upon which it
is claimed in argument that this case p resents a splitting o f the
claim that affected the final j u risdiction. The '1etitjon does not
in terms alle e, nor set forth facts ·hi h in i
a
sp 1ttmg o the claim1 and that matter cannot be treated as in
�
issue.

J

costs.

der a bill in ehancery ﬁled by the appellant against the appellees

to foreclose a mortgage on certain real estate in Saline county,

the appellees, over the objection of the appellant, were permitted

introduce in evidence a decree entered in the circuit court of

v.

QSaline county in a certain proceeding in ehancery wherein the

ROWLEN, in Ill. Sup. Ct., April 2 1 , 1 900- 185 Ill. 234 57
N. E. 195.

appellant was defendant and the grantor of the appellee Fenwick

l *237]

and cancelling the same as a cloud upon the true title to said real

Boccs, J.

On the hearing of the issues formed un

der a bill in chancery filed by the appellant against the appellees

estate. If the ruling of the court as to the admissibility of such

decree in evidence was correct, it is conceded the judgment of the

to foreclose a mortgage on certain real estate in Saline county,

appellate court here appealed from afﬁrming the decree entered

the appellees, over the objection of the appellant, were permitted

by the circuit court dismissing the appellant's bill for foreclosure

should be aﬂirmed by this court.

i ntroduce in evidence a decree entered in the c i rcuit court of

The grounds of objection to the admissibility of the decree

� Saline county in a certain proceeding in chancery wherein the

in evidence are that the court which rendered it did not have jur-

appellant was defendant and the grantor of the appellee Fenwick

isdiction of the subject-matter of the proceeding or of the person

of the defendant thereto. * * * The bill on which the decree here

wa·s complainant, setting aside and declaring null and void the

assailed is founded prayed a decree cancelling the mortgage which

said mortgage sought by the appellant to be foreclosed herein,

was complainant, setting aside and declaring null and void the

and cancelling the same as a cloud upon the true title to said real
estate. I f the ruling of the court as to the admissibility of such

said mortgage sought by the appellant to be foreclosed herein,

i�

«

1
(\'

lo

�

� 1�

I� �

decree in evidence was correct, it is conceded the j udgment of the

appellate court here appealed from affi rming the decree entered
by the c i rcuit court d i smissing the appellant's bill for foreclosure
should be affirmed by this court.

The grounds of objection to the admissibility of the decree

in evidence are that the court which rendered it did not have j u r
i sdiction of the subj ect-matter of the proceeding or of the person
o f the d e fendant thereto. * * * The bill on which the decree here
assailed is founded prayed a decree cancelling the mortgage wh ich

F.I.E:\I E N T S

F.I.E.\IENTS or JURISDICTION 3';

appellant in this proceeding seeks to foreclose, as a cloud on the

title of the complainant in the bill, but it was not averred in the

_bill that complainant had possession of the land or that it was

vacant and unimproved. \\/e h_z1ve_repQ1_teQly Ed that it is es-

sential to the right of a complainant to maintain? p-roceeding

•
in chancery to remove a cloud on the title to real estate that it

should be alleged in the bill and proved upon a hearing, that the

complainant had possession of the land or that it was vacant and

unoccupied. The appellant insists that in view of these holdings,

and of the lack of averment in the bill upon which the decree is

founded, the court was lacking in jurisdiction of the subject-mat

ter to render the degree.

The jurisdiction of courts of equity to remove a cloud from

le to real estate is of common-law origin. [*24o] 2 Am. & Eng.

$§Enc. Law 389. Jurisdiction of the subject-matter of a proceeding

is conferred by law. The power to decide any particular case of

the subject—matter whereof the court has jurisdiction is conferred

y the pleading. If the court has jurisdiction of the subject-mat-

�

of a real cause of the character of the one attempted to be set

forth in the pleading, it has jurisdiction of the subject-matter o
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the controversy, and judicial power to determine whether the case

OF J U R I SDI C'rION

'3i

appellant in this proceeding seek s to foreclose, as a cloud on the
title of the complainant in the bill, but it was not averred in the
bill that complainant had possession of the land or that it was
:vacant and unimproved. \V� have_repeat� he�d that it is es
sential to the right of a complainant to maintain a proceeding
in chancery to remove a cloud on t he title to real estate that it
should be alleged in the bill and proved upon a hearing, that the
complainant had possession of the land or that it was vacant and
unoccupied. The appellant insists that in view of these holdings,
and of the lack of averment in the bill upon which the decree is
founded, the cou rt was lacking in jurisdiction of the subj ect-mat
ter to render the degree.
The j urisdiction of cou rts of equity to remove a cloud from
le to real estate is of common-law origin. [*240] 2 Am. & Eng.
Enc. Law 389. Jurisdiction of the subj ect-matter of a proceeding
is con ferred by law. The power to decide any particular case of

�

made by the pleadings is one within its jurisdiction. In Bostwick

v. Skinner, 80 Ill. I47, 153, we quoted with approval the remarks

of Mr. Justice Allen in C or v. Thomas, 9 Grat. 323, as follows

(page 326): “The only question would seem to be whether the

K subject-matter was within the jurisdiction of the court. If it was

-—if the jurisdiction of the court extended over that class of cases

it was the province of the court to determine for itself whether

the particular case was one within its jurisdiction.” In People V.

.S‘ceI_\'c, 146 Ill. I89. 221, 32 N. 458, we said: “If a court has

jurisdiction of the subject-matter and of the parties it is altogether

immaterial, where its judgment is collaterally called in question.

I ow grossly irregular or manifestly erroneous its proceedings may

have been. Its ﬁnal order cannot be regarded as a nullity, and

'l

j cannot therefore be collaterally impeached. * * * The court is

'

invested with power to determine the rights of the parties, and

' no irregularity or error in the execution of the power can prevent

�v.

4 ‘ the judgment, while it stands unreversed, from disposing of such

\ rights as fall within the legitimate scope of its adjudication.” The

author of the article entitled ]m'1'.rdI'cti0n in 12 Enc. Pl. & Pr. 129

remarks: “But as a general proposition, jurisdiction of the sub-

ject-matter is conferred by law, and does not rest upon a\'erInent.=.

/
�J

�

the pleading. If the court has j urisdiction of the subj ect-mat
of a real cause of the character of the one attempted to be set
rth in the pleading, it has j urisdiction of the subj ect-matter o
e controversy, and j udicial power to determine whether the case
made by the pleadings is one within its j u risdiction. In Bostwick
Skinner, 8o Ill. 147, 1 53 , we quoted with approval the remarks
of M r. Justice Allen in Co:r v. Thomas, 9 Grat. 32 3 , as follows
(page 326) : "The only question would seem to be whether the
subj ect-matter was within the j u risdiction of the court. If it was
..-if the j urisdiction of the court extended over that class of cases
it was th e province of the court to determine for itself whether
e particular case '"'as one within its ju risdiction." I n People v.
eelyc; 146 Ill. 189, 22 1 , 32 N. 'f!.. 458, w e said : " I f a cou rt has
j u risdiction of the subj ect-m atter and of the parties it is altogether
mmaterial, where its j udgment is collaterally called in question,
.
ow grossly irregi.t lar or manifestly erroneous its proceedings may
ave been. Its final order cannot be re garde <l as a nullity, and
annot therefore be collaterally impeached. * * * The court is
invested with power to <leterm inc the rights of the par t ies and
no i rregulari ty or error in the execution of the power can prevent
the j udgment, while i t stands tm rever.� ed, from disposing- o f such
rights as fall within the legi timate scope o f i t s a d j u<licat i on . " The
author of the article entitled Jurisdiction in I 2 Enc. Pl. & Pr. 1 29
remarks : " Ilut as a gene ral p ropo s i t i o n j uri s d i c ti o n o f the sulr
j ec t ma tt er is con ferre d by law, and d o e s not rest u pon an�rmcnts

1'

,

-

,
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in pleadings, nor is affected by error in sustaining a pleading;

and if the pleadings contain sufficient matter to challenge the at-

tention of the court, and such a case is thereby presented as to

authorize the court to [*24I] deliberate and act, it is sufﬁcient

for the purpose of conferring jurisdiction.”

The circuit court of Saline county, in chancery sitting, had

jurisdiction of the subject-matter of the proceeding in which the

decree in question was rendered—that is, it had jurisdiction of

that class of cases wherein decrees may be lawfully rendered re-

moving clouds from titles. It had jurisdiction and power to

judicially consider and determine whether the case as disclosed

by the bill entitled the complainant in the bill to relief of that

character. That it fell into error in the exercise of its jurisdiction

and power could not operate to deprive it of jurisdiction to act.

An error in the exercise of jurisdiction cannot be urged to im-

peach its decree in a collateral proceeding, Having complete jur-

isdic i n of the ersons and of the sub'ect—matter, it was clothed

with lawful power to act; an its action, however errogegus, must

be regarded as valid and binding in every collateral roe“ ' .

Hobson v. Ermrz, 62 11]. I4): cnncr v. mrnton, 98 Ill. I56.
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“When jurisdiction has once attached, the court has a right to

decide every question arising_in the case, and errors of judgment

or irregularities, however gross, which do not render the judg-

ment absolutely void, are not available on collateral attack; but

the judgment is valid until reversed or vacated by direct proceed-

ing.” 12 Enc. Pl. & Pr. I97. The judgment of the appellate

court must be and is_afﬁrmed..

Judgment aﬂirnzcd.

l\I.-\GRUDL-ZR, ]., dissenting. The decree in the former suit was

not binding on the defendant, because he was served only by pub-

publication. There was no personal service. A man cannot be

deprived of his property, under the United States constitution,

without due process of law. Service by mere publication, in such

a case as is shown here, isz>t due )I'OC(3SS of law. Pennoycr V.

Ncz‘?', 95 U. S. I4.

3’ ‘Pf-

~ WW {.~’:"i;‘d,i;f

WM-' ~

in pleadings, nor is affected by error in sustaining a pleading ;
and i f the pleadings contain sufficient matter to challenge the at
tention of the court, and such a case is thereby presented as to
authorize the court to [ * 24 1 ] deliberate and act, it is sufficient
for the pu rpose of con ferring j u risdiction."
The circu it court of Saline county, in chancery sitting, had
j u ri:.:diction of the subj ect-matter of the proceeding in which the
decree in quest ion was rendered-that is, it had j urisdiction of
that class of cases wherein decrees may be law fully rendered re
moving clouds from titles. It had jurisdiction and power to
j udicially consider and determine whether the case as disclosed
by the bill entitled the complainant in the bill to relief of that
character. That it fell into error in the exercise of its j u risdiction
and power could not operate to deprive i t of j urisdiction to act.
An error in the exercise of j uri sdict ion cannot be urged to im
peach its decree in a collateral proceeding. Having complete jur
ist ic i
of the ersons and of the sub · ect-matter, it was clotheel
with law ful po wer to act ; an its action, however erroneous. must
be re arded as valid and bind ing in every collateral
roe
·
cmi cr v.
iomto11, 98 Ill. 1 56.
I fo bso 1t v. E'i.1.m1, 62 1 1 1 . q :
" \\'hen j urisdiction has once attached , the court has a right to
decide every ques tion arising _ in the case, and errors of j udgment
or irregularities, however gross, which do not render the j udg
ment absolutely void, are not available on collateral attack ; hut
the j u dgment is valid until reversed or vacated by direct proceed
i.og." 1 2 Enc. PI. & Pr. 1 97. The j udgment of th e appellate
court must be and is. affirmed . .
Judgment affirmed.
·

·

l\L\GRUDER, J., dissenting. The decree in the former sui t was
not binding on the defendant, because he was served only by pub
publi cation. There was no personal sef'vice. A man cannot be
deprived of his property, un<ler the United States con stitution,
without due process o f law. Service by mere publication, in such
law. Pemw:ycr v.
a ca � e as i � shown here, is
t
.
J
1\ c/f, 9s u . s.
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JURISDICTION DEPENDING ON THE PROCEEDINGS

39

IN THE CAUSE.

What Brings the Parties Within the Court's Power.

JURISDICTION D EPEN D I N G O N THE PROCEEDINGS

BUCH.-\N.\N v. RUCKER, in English Common Pleas, Jan. 25, 1808-9

I N THE CAUSE.

East 192.

Assumpsit on judgment rendered by the island court of To-

bago on summons served “by nailing up a copy of the declaration

What Brings the Parties Within the Court's Power.

at the court—h0use door,” and on default. Plaintiff was non-

suited and moved for a new trial.

B L' C H A N A N

[*1g4] Loan ELLENBUROUGH, C. J. There is no foundation

for this motion even upon the terms of the law disclosed in the

afﬁdavit. By persons absent from the island must necessarily be

understood persons who have been present and within the juris-

diction, so as to have been subject to the process of the court;

but it can never be applied to a person who, for aught that ap-

pears, never was present within or subject to the jurisdiction.

Supposing, however. that the act had said in terms that though

a person sued in the island had never been present within the jur-

isdiction, yet it should bind him upon proof of nailing up the

summons at the court door; how could that be obligatory upon
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the subjects of other countries? Can the island of Tobago pass

a law to bind the rights of the whole world? \/Vould the world

submit to such an assumed jurisdiction? The law itself, however,

fairly construed, does not warrant such an inference; for “absent

from the island” must be taken only to apply to persons who had

been present there, and were subject to the jurisdiction of the

court out of which the process issued; and as nothing of that

sort was in proof here to show that the defendant was Eubject to

the jurisdiction at the time of commencing the suit, t ere is no

foundation for raising an assumpsit in law upon the judgment so

obtained. PER CURIAMZ Rule refused.

DOUGLAS et al. v. FORREST, Exr., in Court of Common Pleas of

England, Easter Term, 1824—4 Bingham (13 E. C. L.) 686.

BEST, C. J. This was an action brought by the assignees of

Stein & Co., bankrupts, against the executor of the will of John

Hunter. \

[*698] On the 31st day of May, I799, the testator acknowl-

edged himself to be indebted to Stein & Co. in the sum of 447/.

•

v.

RCCKER, in English Common Pleas, Jan. 25, 18o8--9
E a s t 192.

.:\ssumpsit on j udgment rendered by the island court of To
bago on summons served ' ' by nailing up a copy of the declaration
at the court-house door," and on d e fault. Plaintiff was non
suited and moved for a new trial.
[ * 1 94] Lmm EI.LEN DUROUGH, C . J. There is no foundation
for this motion even upon the terms of the law di sclosed in the
affi d avit. By persons abse n t from the isla11d must necessarily be
understood person s who have been present and within the j ur i s
dic!ion, so as to have been subj ect to the process of the court ;
but it can never be applied to a person who, for aught that ap
pears, never was present within or subj ect to the j u risdict ion.
Supposing, however, that the act had said in terms that though
a person sued in the i sland had never been present w ithin the j u r 
i sdiction, yet it should bind him upon proof o f nailing up the
summons at the court door ; how could that be obligatory upon
the subj ects o f other countries ? Can the island of Tobago pass
a law to bind the rights of the whole world ? \Vould the world
submit to such an assumed j urisdiction ? The law itsel f, however,
fairly construed, does not wa rran t such an in ference ; for "absent
from the island" must be taken only to apply to persons who had
been p resent there, and were subj ect to the j urisdiction of the
court out of which the process issued ; and as nothing of that
sort was in proo f here to show that the de fen dant was � ubj ect to
the j u risdiction at the t ime of commencing the suit, t h ere is no
foundation for raising an assumpsi t in law upon the j udgment so
obtained. P.ER CuRL\ M : Rule refused.
DOUGLAS et al. v . FORREST, Ex r., in Court o f Common Pleas of
England, Easter Term, 1824-4 Bingham ( 13 E. C. L.) 686.

C. J. This was an action brought by the assignees o f
Stein & Co., bank rupts, against t h e executor of t h e w i l l o f J olm
Hunter.
[ * 698 ] On the 3 1 st day of �fay, I /ry:), the testator acknowl
edged himsel f to be indebteJ to Stein & Co. i n the sum of 447/.
B EST,
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(is. 3d.; and on the 11th of June, in the same year, he acknowl-

edged that he owed 751. to Robert Smith, one of the bankrupts,

and one of the ﬁrm of Stein & Co. These debts were contracted

in Scotland, of which country the deceased was a native, and in

which he had a heritable property. Shortly after the year 1799,

the deceased went to India. He died in India in 1817, having

never revisited Scotland.

On the 25th of February, 1802, two decrees were pronounced

in the court of session in Scotland against the deceased, one at

the instance of Stein & Co., and the other at the instance of Rob-

ert Smith. In the first of these the deceased was ordered to pay

to Stein & Co. 4471. 6s, 3d., with interest, from the day of

, besides expenses of process, &c. In the second decree the

deceased was ordered to pay Robert Smith the sum of 75]., with

interest, from the of , besides expenses of process, &c.

It appeared, from these decrees, that the deceased was out of Scot-

land at the time the proceedings were instituted in these causes.

He never had any notice of these proceedings. The decrees stated,

that the deceased had been (according to the law of Scotland)

summoned at the market-cross of Edinburgh, and at the pier and
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shore of Leith. A Scotch advocate proved, that, by the law of

Scotland, the court of session might pronounce judgment against

a native Scotchman who had heritable property in that country,

for a debt contracted in Scotland, although the debtor had no no-

tice of any of the proceedings, and was out of Scotland at the

time. After such proclamations as were mentioned in these de-

crees had been made, the same witness proved, that a person

against whom such a decree was pronounced, might, at anv time

within forty years, dispute the merits of such decree; but that

after the [*6g9] expiration of forty years, it was conclusive

against him, and all who claimed under him.

By a decree of the court of session, of the date of the 5th of

July, 1804, that court adjudged that certain property which the

deceased possessed in Scotland should belong to Robert Smith

and his heirs, in [>ﬂ_\'ment and satisfaction of the sum of 75]., with

interest from the Ilth of June, 1799. By another decree of the

same date, the court of session adjudged, that certain other prop-

erty of the deceased in Scotland should belong to Stein & Co., and

their heirs. in payment and satisfaction of the sum of 4471. 6s. 3d.,

with interest from the Itth of june. I799. The last two decrees

ﬁll up the blanks left in the ﬁrst decrees, by giving the time from

which interest was to be paid on the debts, namely, from the 11th

ON

J CDG!\I E N TS,

ETC.

3d. ; and on the 1 1 th of June, in the same year, he acknowl
edged that he owed 75/. to Robert Smith, one of the bankrupts,
and one of the firm of Stein & Co. The·se debts were contracted
in Scotland, of which country the deceased was a native, and in
which he had a heritable property. Shortly after the year 1 799,
the deceased went to India. He died in India in 1 8 1 7, having
never revisited Scotland.
On the 25th of February, 1 8o2, two decrees were pronounced
in the court of session in Scotland against the deceased, one at
the instance of Stein & Co., and the other at the instance of Rob
ert Smith. In the first of these the deceased was ordered to pay
to Stein & Co. 447/. 6s, 3d., with interest, from the -- day of
, besides expenses of process, &c. In the second decree the
deceased was ordered to pay Robert Smith the sum of 75!. , with
interest, from the
of
, besides expenses of process, &c.
It a ppeared , from these decrees, that the deceased was out of Scot
land at the time the proceedings were instituted in these causes.
He never had any notice of these proceedings. The d e cr e e s stated ,
t h a t t h e deceased had been ( according to the law of Scotland )
summoned at the market-cross of E d i nbur gh , and at the pier and
shore of Leith. A Scotch advocate proved, that, by the law of
Scotland, the court of session might pronounce j udgment against
a native Scotchman who had heritable property in that country,
for a debt contracted in Scotland, although the debtor had no no
tice of any of the p ro c e edings, and was out of Scotland at the
time. After such proclamations as were mentioned in these de
crees had been made, the same witness proved, that a person
against whom such a decree was pronounced, migh t , at an v time
within forty years, dispute the merits of such decree ; b u t that
a fter the [ *699 ] expi ration o f fo rty years, it was conclusive
against h i m , and all w ho claimed under h i m .
Ily a d e c re e of the court o f session, of the date o f the .5th o f
J u ly , 1 804 , t h a t court a dj u d ge d that certain property which t h e
deceased possessed in Scotland should b el on g t o Robert Smith
and his heirs, in paym e n t and sa.t isfactio n of the sum o f 75/., with
interest from the 1 1 th o f J un e , 1 799· Ily another decree o f the
same date, the court o f session a d j u dge d, that certain ot h e r prop
erly of the deceased i n Scotland should b e lo ng to S t e in & C o . , and
their heirs. in pa:mzc11t and satisfactio n of the sum of 447/. 6s. 3d. ,
w i t h i n t e rest from the l I th of June, 1 799. The last tv.·o decrees
fill up t h e blanks left in the first decrees, by giving the time from
which interest was to be paid on the dehts, namely, from the I 1 th
6s.

--

--

--
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of June, 1799; and if the plaintiffs can maintain their action, en-

titles them to a verdict for the sum of 8621. The terms in which

the last two decrees are expressed, seem to import that the lands

adjudged to Stein & Co., and Smith, were given to and accepted

by them in satisfaction of these debts; but this cannot be the true

construction of these decrees, because none of the decrees are

conclusive against the deceased and those who claim under him,

until the expiration of forty years from the time of pronouncing

the ﬁrst two decrees. The advocate who was examined in the

cause proved, that by the law of Scotland, these decrees would

not operate as satisfaction of the debts, during the period that the

debtor had a right to dispute the validity of the ﬁrst judgments.

A Scotch statute, which we have looked into, shows the accuracy

of the opinion given to us on the Scotch laws by the learned advo-

cate: and I feel it due to him to say, that, from the manner in

which he gave his evidence, the clearness and precision with which

he explained the grounds of his opinion, I have no doubt that he

is extremely well acquainted with the [*7oo] Scotch law, and

that we may safely rely on every part of his evidence.

The last two decrees, proving that interest was to run from
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1799, and the testimony of the learned advocate—who proved,

that when decrees adjudged that interest should be paid, but did

not show the time from which it was to run, interest was payable

from the time of the citation—disposes of the objection that no

interest could be recovered upon these decrees.

The plaintiffs rested their claim on these decrees. The de-

fendant insisted that these decrees would not support an action in

our courts, because they were repugnant to the principles of jus-

tice, having been pronounced whilst the deceased was at a great

distance from Scotland, and without any notice given to him that

any proceedings were instituted against him. This defence was

made on the general issue. The defendant also pleaded, that the

plaintiffs’ cause of action did not accrue within six years before

the commencement of the suit. To this there was a replication,

that the deceased, at the time when the cause of action accrued.

was beyond seas, and remained beyond the seas until the year

1817, when he died; and that the plaintiffs sued out their writ

against the defendant, within six years after he ﬁrst took on him-

self the burthen and execution of the will of the deceased in Great

Britain, and that he had no other executor in Great Britain. This

replication was fully proved, and, therefore, the issue taken on

it was properly found for the plaintiffs.

of June, 1 799 ; and if the plaintiffs can maintain their action, en
titles them to a verdict for the sum of 862l. The terms in which
the last two decrees are expressed, seem to import that the lands
adj udged to Stein & Co., and Smith, were given to an d accepted
by them in satisfaction of these debts ; but this cannot be the true
construction of these decrees, because none of the decrees are
conclusive against the deceased and those who claim under him,
until the expiration of forty years from the time of pronouncing
the first two decrees. The advocate who was examined in the
cause proved, that by the law of Scotland, these decrees would
not operate as satisfaction of the debts, during the perio d that the
debtor had a right to dispute the validity of the first j udgments.
A Scotch statute, which we have looked into, shows the accuracy
of the opinion given to us on the Scotch laws by the learned advo
cate : and I feel it due to him to say, that, from the manner in
which he gave his evidence, the clearness and precision with which
he explained the grounds of his opinion, I have no doubt that he
is extremely well acquainted with the [ *700 ] Scotch law, and
that we may safely rely on every part of his evidence.
The last two decrees, proving that interest was to run from
1 799, and the testimony of the learned advocate-who proved,
that when decrees adj udged that interest should be paid, but did
not show the time from which it was to run, interest was payable
from the time of the citation-dispo ses of the obj ection that no
interest could be recovered upon these decrees.
The plaintiffs rested their claim on these decrees. The de
fendant insisted that these decrees would not support an action in
our courts, because they were repugnant to the principles of j us
tice, having been pronounced whilst the deceased was at a great
distance from Scotland , and without any notice given to him that
any proceedings were instituted against him. This defence was
made on the general issue. The defendant also pleaded , that the
plaintiffs' cause of action did not accrue within six years before
the commencement of the suit. To this there was a repl ication,
that the deceased, at the time when the cause of action accru ed ,
was beyond seas, and remained beyond the seas until the year
1 8 1 7, when he died ; and that the plai ntiffs sued out their writ
against the defendant, within s i x years after he first took on him
sel f the burthen and execution of the will of the deceased in Great
B ritain, and that he had no other executor in Great B ritain. This
replication was fully proved , and, therefo re, the issue taken on
it was properly found for the plaintiffs.

CASES ON J UDGM EN TS,

4,2 CASES ON JUDGMENTS, ETC.

ETC.

The questions to be decided are, ﬁrst, whether an action can

be maintained in England on these judgments of the court of

session in Scotland. Secondly, whether the replication is an an-

swer to the pleas of the statute of limitations.

On the ﬁrst question we agree with the defendant’s counsel,

that if these decrees are repugnant to the [*7OI] principles of

universal justice, this court ought not to give effect to them; but

we think that these decrees are perfectly consistent with the prin-

ciples of justice. If we held that they were not consistent with

the principles of justice, we should condemn tl1e'proceedings of

some of our own courts. If a debt be contracted within the city of

London, and the creditor issues a summons against the debtor, to

which a return is made, that the debtor hath nothing within the

city by which he may be summoned, or, in plainer words, hath

nothing by the seizure of which his appearance may be enforced,

goods belonging to the debtor in the hands of a third person, or

money due from a third person to the debtor, may be attached;

and unless the debtor appears within a year and a day, and dis-

putes his debt, he is for ever deprived of his property or the

debts due to him.
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In such cases the defendant may be in the East Indies whilst

the proceedings are going on against him in a court in London,

and may not know that any such proceedings are instituted. In-

stead of the forty years given by the Scotch law, he has only one

year given to him to appear and prevent a decision that ﬁnally

transfers from him his property. Lord Chief Justice De Grey

thought this custom of foreign attachment was an unreasonable

one, but it has existed from the earliest times in London, and

in other towns in England, and in many of our colonies from their

ﬁrst establishment. Lord Chief Justice De Grey and the court of

common pleas, after much consideration, decided against the val-

idity of the attachment, according to the report1 in 3 ‘Wilson, 207.

because the party objecting to it had ncrwr been summoned or had

notice. The report of the same case in 2 Blackstone, 834, shows

that the court did not think a personal summons necessary, or any

summons that could convey any information to the person sum-

moned, but a smimzoizs with it return of nihil; that is, such 21

[*7oz] summons as I have mentioned, namely, one that shows

that the debtor is not within the city, and has nothing there, by

the seizing of which he may be compelled to appear. The 54 G.

3, c. 137, not only recognizes the practice on which these decrees

‘Fisher v. Lane, 2 VVm. Blackst. 834, 3 \Vils. 297.

The questions to be decided are, first, whether an action can
be maintained in England on these j udgments of the court of
session in Scotland. Secondly, whether the replication is an an
swer to the pleas of the statute of limitations.
Un the first question we agree with the defendant's counsel,
that if these decrees are repugnant to the [ * 701 ] principles of
universal j u stice, this court ought not to give effect to them ; but
we think that these decrees are perfectly consistent with the prin
ciples of justice. If we held that they were not consistent with
the principles of j ustice, we should condemn the · proceedings of
some of our own courts. If a debt be contracted within the city of
London, and the creditor issues a summons against the debtor, to
which a return is made, that the debtor hath nothing within the
city by which he may be summoned, or, in plainer words, hath
nothing by the seizure of which his appearance may be en forced,
goods belonging to the debtor in the hands of a third person , or
money due from a third person to the debtor, may be attached ;
and unless the debtor appears within a year and a day, and dis
putes his debt, he is fo r ever deprived of his property or the
debts due to him.
In such cases the defendant may be in the East Indies whilst
the proceedings arc going on against him in a court in London,
and may not know that any such proceedings are instituted. In
stead of the forty years given by the Scotch law, he has only one
year given to him to appear and prevent a deci sion that finally
transfers from him his property. Lord Chief Justice De Grey
thought this custom of foreign attachment was an un reasonable
one, but it has existed from the earliest times in London, and
in other towns in England, and in many of our colonies from their
first establishment. Lord Chief Justice De Grey and the court of
common pleas, after much con sideration , decided against the val
idity of the attachment, according to the report1 in 3 \Vilson , 29 7 .
because the party objecting to i t had I U ' '< 'Cr been s1m1 111 0 11 cd or had
n otice. The report of the same case in 2 Blackstone, 834, shows
that the court did not think a personal summons necessary, or any
summons that coul<l convey any in formation to the person sum
moned, but a si1 111111 0 11s 7.ttith a return of nihil ; that is. such a
[ * 702 ] summons as I have mentioned, namely, one that shows
that the debtor is not within the city, and has nothing there, by
the seizing of which he may be compelled to appear. The 54 G.
� . c. I 37. not only recognizes the practice on which these decrees
1Fishcr

v.

La flc,

2

Wm. Biacht. 8J.t, 3

Wits. 297.
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are founded, as being according to the law of Scotland, but enacts,

that on notices being given at the nu1rket—cr0ss at Edinburgh, and

on the pier and shore of Leith, to debtors out of the kingdom, in

default of their appearance the creditors may issue a sequestra-

tion against their effects. Can we say that a practice which the

legislature of the United Kingdom has recognized and extended

to other cases, is contrary to the principles of justice? A natural

born subject of any country, quitting that country, but leaving

property under the protection of its law, even during his absence,

owes obedience to those laws, particularly when those laws en-

force a moral obligation. The deceased, before he left his native

country, acknowledged, under his hand, that he owed the debts‘.

he was under a moral obligation to discharge those debts as soon

as he could. It‘ must be taken for granted, from there being no

plea of [>lenc adinilzistraz-it, that the deceased had the means of

paying what was due to the bankrupts. The law of Scotland has

only enforced the performance of a moral obligation, by making

his executor pay what he admitted was due, with interest during

the time that he deprived his creditors of their just debts.

The reasoning of Lord Ellenborough, in the case of Buchan-
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an v. Rucleer, I Campb. 63, and 9 East, 192, is in favor of these

decrees., Speaking of a case decided by Lord Kenyon, his lord-

ship says, in that case the defendant had property in the [*7o3]

island, and might be considered as m'rtuaVly present. The court

decided against the validity of the attachment, because it did not

appear that the party attached ever was in the island, or had any

property in it. In both these respects that case is unlike the pres-

ent. In the case of Ccwan v. Stewart, I Starkie 525, Lord Ellen-

borough says, you must prove him summoned, or, at least, that

he was once in the island of Jamaica, when the attachment issued.

To be sure, if attachments issued against persons who never were

within the jurisdiction of the court issuing them, could be sup-

ported and enforced in the country in which the person attached

resided, the legislature of any country might authorize their

courts to decide on the rights of parties who owed no allegiance

to the government of such country, and were under no obligation

to attend its courts, or obey its laws. VVe conﬁne our judgment

to a case where the party owed allegiance to the country in which

the judgment was so given against him, from being born in it,

and by the laws of which country his property was, at the time

those judgments were given, protected. The debts were contract-

ed in the country in which the judgments were given, whilst the

are founded, as being according to the law of Scotland, but enacts,
that on notices being given at the nwrket-cross at Edinburgh, and
on the pier and shore of Leith, to debtors out of the kingdom, in
default of their appearance the creditors may i ssue a sequestra
tion against their effects. Can we say that a practice which the
legislature of the United Kingdom has recognized and extended
to other cases, is contrary to the principles of j ustice ? A natural
born subj ect of any country, quitting that country, but leaving
property under the protection o f its law, even during his absence,
owes obedience to those laws, particularly when those laws en
force a moral obligation. The deceased, before he left his native
country, ack nowledged, under his hand, that he owed the debts :
he was under a moral obligation to discharge those debts as soon
as he could. It must be taken for granted , from there being no
plea of ple1ic adm inistrm:it, that the deceased had the means of
paying what was due to the bankrupts. The law of Scotland has
only en forced the performance of a moral obligation, by making
his executor pay what he admitted was due, with interest during
the time that he deprived his creditors of their j ust debts.
The reasoning of Lord Ellenborough, in the case of B uchan
a n v. Rucker, I Campb. 63, and 9 East, 192, is in favor of these
decrees. . Speaking of a case decided by Lord Kenyon, his lord
ship says, in that case the de fendant had property in the [*703]
island, and might be considered as ·virtually present. The court
decided against the validity of the attachment, because it did not
appear that the party attached ever was in the island, or had any
property in it. In both these respects that case is unlike the pres
ent. In the case of Cavan v. Ste·wart, I Starkie 525, Lord Ellen
bO rough says, you must prove him summoned, or, at least, that
he was once in the island of Jamaica, when the attachment issued.
To be sure, if attachments issued against persons who never were
within the j urisd iction of the court issuing them, could be sup
ported and enforced in the country in which the person attached
resided, the legislature of any country might authorize their
courts to decide on the r ights of parties who owed no al!egiance
to the government of such country, and were under no obligation
to attend its courts, or obey its laws. We confine our j udgment
to a case where the party owed allegiance to the country in which
the j u dgment was so given against him, from being born in it,
and by the laws of which country his property was, at the time
those j udgments were given, protected. The debts were cont ract
ed in the country in which the j udgn1cnts were given , whilst the

vg CASES ON JUDGMENTS, ETC.

btor resided in it. The only other case that has been mentioned

is that of Williams v. Lord Bagot, 3 B. & C. 772; in that case a

summons to appear, and an attachment to compel appearance, is-

Q sued at the same time, and were returnable at the same time.

These proceedings were not only contrary to justice, but contrary

to our law, and the court from which these proceedings issued

was governed by English law_ * * * J

I§ e

Judgment for ﬂaintiﬁs.

\ BALLINGER v. TARBELL, in Iowa Sup. Ct., June 22, 1864—I6 Iowa 491,

85 Am. Dec. 527.

Petition to have judgment against Tarbell and Robertson

I set off against judgment in favor of Tarbell. Petition dismissed,

1 and petitioner appeals.

DILLON, It is claimed by the defendants, Claggett, Browne,

(1 Claggett, that the judgment of the plaintiff against Tarbell

arid Robertson was wholly void, as against Tarbell, because the

\jl:stice of the peace, who rendered the san1e had no jurisdiction

of the person of the defendant, Tarbell; and this is the ﬁrst ques-

tion which we are called upon to determine. The plaintiffs action
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' against Tarbell and Robertson was brought before H. H. _\Vilson,

I a justice of the peace, and the return day was fixed by the justice

for the 11th day of February, I860. The original papers in this

i action were not before the court, but the transcript showed that the

I original notice was served by the constable on the 6th day of Feb-

; \ruar_v, 1860, on the wife of Robertson, and as to Tarbell the ser-

vice as recited in the justice’s transcript, was as follows: “On the

7th day of February, 1860, I, H. H. Wilson, a justice of the

peace, served the said notice upon ]ohn Tarbell, by reading the

same to him personally in the city of Keokuk, who confessed

judgment”; and on the 11th day of February, 1860, the justice

§ rendered judgment against Tarbell on this service. It would have

been, without doubt reversed on writ of error. But it was erron-

' / eous simply, and not void. It is not a case where there is no

service at all. but a case where there was a defective service. The

justice erred in deciding that this service authorized him to ren-

\ N \der judgment against Tarbell; but neither Tarbell nor his assign-

ees can question the validity of this judgment, or claim to have

it treated as void in this collateral proceeding. Bonsail v. Isctt,

14 Iowa 309; Cooper v. .S‘unde1'la11d, 3 Id. 114; Morrow v. lVt‘ed,

4 Id. 77; Boker v. Chapline, I2 Id. 204. The plaintiffs judgment

ELEMENTS OF J URISDI CTION
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against Tarbell was therefore valid, the same never having been

set aside or reversed.

The next question which arises is whether the plaintiﬁ has a

right, legal or equitable, to have his judgment against Tarbell set

off against the judgment in favor of Tarbell and assigned to

Claggett, Browne, & Claggett. * * * The legislature not having

invested judgments with the qualities which attach to commercial

paper, they stand upon the footing of things in action. * * *

Decree ret'¢’rSed.

Acconn: Cam/tbell v. Hays, 41 Miss. 561; Cole v. Baxter, 43 Me. 401.

CONTRA: Manson v. Pawnee Cattle Co. (1912 Colo.), I26 Pac. 275.

PENNOYER v. NEFF, in U. S. Sup. Ct., 1877—95 U. S. (5 Otto) 714.

against Tarbell was therefore valid, the same never having been
set aside or reversed.
The next question which arises is whether the plaintiff has a
right, l egal or equitable, to have his j udgment against Tarbell set
off against the j udgment in favor of Tarbell and assigned to
Claggett, Browne, & Claggett. * * * The legi slature not having
invested j udgments with the qualities which attach to commercial
paper, they stand upon the footing of things in action. * * *
Decree re-versed.

Action in the United States circuit court for the district of

Oregon by N eff against Pennoyer to recover land in Multnomah

county, Oregon. From a judgment for Neﬁ, on a special verdict

found by the court on a trial without a jury, pursuant to written

ACCORD : Campbell

CoNTR.o\ : Mun.sou

v. Hays,

41 Miss. 561 ; Cole v. Baxter, 43 Me. 401.
Co. ( 1912 Colo. ) , 126 Pac. 275.

v. Pawnee Cattle

and ﬁled stipulation, Pennoyer brings error. Affirmed.

FIELD, J. This is an action to recover the possession of a

tract of land, of the alleged value of $15,000, situated in the state

of Oregon. The plaintiff asserts title to the premises by a patent
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ofthe United States issued to him in 1866, under the act of Con-

gress of September 27, I850, usually known as the Donation law

of Oregon. The defendant claims to have acquired the premises

under a sheriff’s deed, made upon a sale of the property on execu-

tion issued upon a judgment recovered against the plaintiff in one

of the circuit courts of the state. The case turns upon the validity

of this judgment.

It appears from the record that the judgment was rendered

in February, 1866, in favor of J. H. Mitchell, for less than $300,

including costs, in an action brought by him upon a demand for

services as an attorney; that, at the time the action was com-

anenced and the judgment rendered, the defendant therein, the

plaintiff here, was a non-resident of the state; [*72o] that he was

not personally served with process, and did not appear therein;

and that the judgment was entered upon his default in not answer-

ing the complaint, upon a constructive service of summons by

publication.

The Code of Oregon provides for such service when an action

is brought against a non-resident and absent defendant, who has

property within the state. It also provides, where the action is

y.

4-’

PEN NOYER

v.

NEFF, in U. S. Sup. Ct., 1 877--95 U. S. (5 Otto) 714

Action in the United States circuit court for the district of
Oregon by Neff against Pennoyer to recover land in Multnomah
county, Oregon. From a j udgment for Neff, on a special verdict
found by the court on a trial without a jury, pursuant to written
and filed stipulation, Pennoyer brings error. Affirmed.
Fu�LD, J.

This is an action to recover the possession of a
tract of land, of the alleged value of $1 5 ,000, situated in the state
of Oregon. The plaintiff asserts title to the premises by a patent
of the United States issued to him in 1 866, under the act of Congress of September 27, 18 50, usually known as the Donation law
of Oregon. The defendant claims to have acquired the premises ,J
under a sheriff's deed, made upon a sale of the property on execu� ..,,tion issued upon a j udgment recovered against the plaintiff in one
of the circuit courts of the state. The case turns upon the validity
of this j udgment.
It appears from the record that the j udgment was rendered
in February, 1 866, in favor of J. H. Mitchell, for less than $Joo,
including costs, in an action brought by him upon a demand for
services as an attorney ; that, at the time the action was com. menced and the j udgment rendered, the defendant therein, the
plaintiff here, was a non-resident of the state ; [ *720] that he was
not personally served with process, and did not appear therein ;
and that the j udgment was entered upon his default in not answering the complaint, upon a constructive service of summons by
publication.
The Code of Oregon provides for such service when an action
is brought against a non-resident and absent defendant, who hac:>
property within the state. It also provides, where the action is

y
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for the recovery of money or damages, for the attachment of the

property of the non-resident. And it also declares that no natural

person is subject to the jurisdiction of a court of the state, “unless

he appear in the court, or be found within the state, or be a resi-

dent thereof, or have property therein; and, in the last case, only

the extent of such property at the time the jurisdiction at-

ched.” Construing this latter provision to mean, that, in an

ction for money or damages where a defendant does not appear

in the court, and is not found within the state, and is not a resi-

dent thereof, but has p‘r_QQer_t;:_.t.hiig,_the 'urisdiction of e

court extends onl over such ro ertv the declaration ex r

6) a rinciple of eneral if not universal, law. The authority of

% every tribunal is necessarily restricted by the territorial limits of

the state in which it was established. Any attempt to exercise

authority beyond those limits would be deemed in every other

forum, as has been said by this court, an illegitimate assumption

of power, and be resisted as mere abuse. D’/lrcy v. Ketchum at

al., II How. 165. Intlie___c_a_s<:’aga,inst__tl1e__pM¥£_Q&)_j_)_c;r_t_\/

here in controvers sold under the 'udgment rendered was not

attached, nor lg guy way brought under the ]t1I'iS(liCtiO11 of the
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court. Its ﬁrst connection with the case was caused by a levy

of the execution. It was not, therefore, disposed of pursuant to

any adjudication, but only in enforcement of a personal judg-

ment, having no relation to the property, rendered against a non-

resident without service of process upon him in the action, or his

appearance therein. The court below did not consider that an

attachment of the property was essential to its jurisdiction or to

the validity of the sale, but held that the judgment was invalid

from defects in the affidavit by which the publication was proved.

[*72I] There is some difference of opinion among the mem--

bers of this court as to the rulings upon these alleged defects. The

majority are of opinion that inasmuch as the statute requires, for

an order of publication, that certain facts shall appear by affidavit

to the satisfadion of the court or judge, defects in such aﬁidavit

. can only be taken advantage of on appeal, or by some other direct

proceeding, and cannot be urged to impeach the judgment col-

laterally. The majority of the court are also of opinion that the

provision of the statute requiring proof of the publication in a

Q newspaper to be made by the “aﬁidavit of the printer. or his fore-

" '{ man, or his principal clerk,” is satisﬁed when the aﬁidavit is made

by the editor of the paper. The term “printer,” in their judg-

' ment, is there used not to indicate the person who sets up the

Q) \ typc,—he does not usually have a foreman or clerks,—it is rather

...

for the recovery of money or d amages, for the attachment of the
property of the non-resident. And it also declares that no natural
person is subj ect to the j urisdiction of a court 9f the state, "unless
he appear in the court, or be found within the state, or be a resi
dent thereof, or have property therein ; and, in the last case, only
the extent of such property at the time the j urisdiction at
ched." Construing this latter provision to mean, that, in an
ction for money or damages where a defendant does not appear
in the court, and is not found within the state, and is not a resi
dent thereof, but has P.ropercy
therein,• the jurisdiction of the
•
court extends onl over such ro ert the declaration ex r
a rmctp e o
eneral i f not universal, law. The authority of
every tn unal i s necessarily restricte
y the territorial limits of
the state in which it was established. Any attempt to exercise
a u t ho rity beyond those limits would be deemed in every other
forum, as has been said by this court, an i ll egit i mate a s sum pt i on
of power, and be resisted as mere abuse. D'A rcy v. Ketch 1' m et
al., I I How. 165. In the case ag:afost the plaintiff the 2ropl! r t v
here in cont rovers sold under the · ud g m en t rendered was not
attached. nor in any way brought under t 1e Jur i sd iction of till!
court. I ts first connection with the case was caused by a levy
of t h e execution. It w as not , therefore, d i sposed of pu r s u a n t to
a ny a d j u dic a t io n, but on l y in e n for c e m e n t o f a personal j udg
ment, h a vi ng no relation to the p ro p erty , rendered ag a i n s t a non
re s i <l c nt w i thout service of process u pon him i n t h e action , or his
appearance therein. The court below did not consider t h a t an
at t a c h m e nt of the p rop er t y was essential to its j u r i sd i c ti o n or to
the v a l i d i ty o f the sale, but h e l d that the j udgment w a s invalid
from d e f ec t s in the a ffid a v i t by which the publ ication was p rov e d .
[ '� 72 1 ] T h e re is some d i ffe r e n ce o f o p i n i o n among the mcm-·
hers o f this court as to t h e r u l i n gs upon these a l le g e d def cct s . The
majority arc o f opin ion that inasmuch as the s t a t u t e r e q u i r e s , for
an o r d e r of publication, t h a t c e r t a i n fac t s s h a l l appear by affi d a v i t
t o the satisfactio11 of the court or j11dgc, dc frcb in s u c h affidavit
can o n l y b e taken advant age of on appea l , or by some other d i rect
procccc l i ng, a n d cannot be u rge d

to i m peach the j u dgment col
l a t e ra lly . The m ajo r i t y of the court are a l so of o p i n i on that the
p r ov i s i on of the statute r eq uiri n g- proof of the p ubl ic a t i on i n a
new spap e r to he m a d e by th e "affidavit of the pri n te r , or his fore
m a n , or h i s p r in cipa l clerk," is s a t i s fi ed when the affi d a v i t is ma<le
hy the ed i t o r of the paper. The term "printer," in their j u dg
n1C 'nt, is there u se d not to indicate the p e r s o n who sets up the
t y p r ,-he

docs not

u sually

have a

fo r em a n

or clerks,-it is rather

�

·

-

·

,,
,b
. "'

- ----

§ing the required proof, publishers were “within the spirit of the

7 statute.” Btmce v. Reed, 16 Barb. (N. Y.) 347. And, following

') statute." Bunce v. Reed, 16 Barb. ( N. Y. ) 347. And, following
bhis rule, the supreme court of California held that an affidavit
made by a "publisher and proprietor" was sufficient. Sharp v.
�Da11g11ey, 33 Cal. 505. The term "editor," as used when the
statute o f New York was passed, from which the Oregon law is
orrowed, usually included not only the person who wrote or
� sel ecte d the articles for publication, but the person who publishe J
' the paper and put it into ci rculation . \Vebster, in an early edition .
1\ o f his dictionary, gives as one of the definitions o f an ed i t or, a
\ pe rson ''who superintends the publ ication of a new spaper." I t is
principally since that time that the business of an editor has
been separated from that of a publisher and printer, and has be-

“his rule, the supreme court of California held that an aﬁidavit

made by a “publisher and proprietor” was suﬁicient. Sharp v.

QlDaugney, 33 Cal. 505. The term “editor,” as used when the . .

statute of New York was passed, from which the Oregon law is

orrowed, usually included not only the person who wrote or

Q selected the articles for publication, but the person who published

I the paper and put it into circulation. \Vebster, in an early edition-

“ of his dictionary, gives as one of the deﬁnitions of an editor, a

\ person "who superintends the publication of a newspaper.” It is

principally since that time that the business of an editor has

been separated from that of a publisher and printer, and has be-

come an independent profession.

If, therefore, we were conﬁned to the rulings of the court

below upon the defects in the aﬁidavits mentioned, we should be

\unable to uphold its decision. But it was also contended in that

court and is insisted u on here hat th ud ment in the stat
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0 rocess on 11' 0 of his a earance in the action in which it

�

sub ecte to the )ayment of the demand * 22] of a rcsid> t

Qcrcditor exce t by a I)l‘OCC€t mg in rem; that is, by a direct pra-

\ceeding against the property or 121 purpose. If tiese positions‘W

\are sound, the ru mg 0 1e circuit court as to the invalidity of '

that judgment must be sustained, notwithstanding our dissent

|from the reasons upon which it was made. And that they are

sound would seem to follow from two well-established principles

•

f public law respecting the jurisdiction of an independent state

Ncise the authority of independent states, and the principles of pub-

j \lic law to which we have referred are applicable to them. One of L

rithese principles is, that every state possesses exclusive 'urisdic-

tion ant 'erei t' over ersons . \'1thin i s terr'-

' re-

scrihe t ' on which thev may contract, the forms and

‘{ toga...‘ As a conse uence every state has the ower to determine

.

I f, ther efo re , we were confined to the rulings of the court
b elo w upon the d e fec ts i n the affidavits m e n tion ed , w e shou l d be
"\unable to uphold i t s decision . B u t i t was al s o contended in that
cou rt, and is i n s i sted upon here. tha t the j uagment i n the stat�
court a ainst t h e lain t i ff was void for want o f e r s on a l s er v i ce
o process on him. or of h i s appearance i n the action in which it
\fas rendered , and that t h e rem i scs in contro ver sv co uld not b e
sub ec e to the ay m c n t o f the d e m a n d * 22 of a r e s i d t
'( c re d i t o r exec t bv a proccel mg in rem ; t ha t is, by a di rcq pr.o, c ced i n g a a i n s t t h e property or
1a pur ose. I f ffie se p os i t io ns
'are sound , the ru m g o 1c c1rcmt court a s to the inval i d i ty of 1'°
�
that j udgmen t m u s t be s u s t ained, no t w i t h s tand i ng our d i � s cn t fT a l
1 from t h e reasons upon which it w a s made. A n d t h a t they a r c r ..J
'\_s ou n d would seem to fo. llow from two well- establ i s h e d p r i n c i p l e s ti'
� f public law re spect i n g the j u ri s d ic t i on o f an i n d e p e n d e n t s t a t e
ver persons and property. The several s t at e s o f t h e u n i o n a rc
n o t , it is true, in every respect in de p end ent , many of the ri g h t s
p n d po w e r s wh i ch o r igina lly belonged to them b ein g- no \\· vested
" in t h e government created b y t h e cons t i t u tion . But, except a s
restrained a n d li m i te d b y t h a t i n s t r ument , they possess a n d exer
�ise the authority o f independent states, a n d the princ iple., o f puh'\lie l a w to w h ich we have re ferred arc appl i c a b le to them. One o f I.
"'t th c s e principles is, that cverv state possesses exclu sive " ur i-;;JfCre1 t o ve r erson ,
tion anc
' · 1t h i 11 i s t er r · t� A s a co n s equ e nc e, every state h a s the po wer to determ i n e
fo r itsel f the civil status and capacities of its inhahjtan t s.i.. t o
sc ri b e the subjects upon wh i c h thev may con tract, t h e form s an
•

was rendered, and that the remises in controversy could not be

restrained and limited by that instrument, they possess and exer-

•

come an independent p rofes sion .

court a ainst the laintiﬁ was void for want of ersonal service

331 the government created by the constitution. But, except as

47

sed

Xork so held in one case; observing that, for the purpose of mak-

nd powers which originally belonged to them being now vested
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� as synonymous with publi sher. The supreme court of New
York so h e ld in one case ; observing that, for the purpose of mak
�ing the required proof, pubii shers were "within the spirit of the

used as synonymous with publisher. The supreme court of New

5 \ not. it is true, in every respect independent, many of the rights

- - - - ---
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t ver persons and property. The several states of the union are

.
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�

�

�

l for itself the civil stalu ' ' ' ' 't nts' to
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48 cxsr.s ox wncmenrs, ere.

lsolemnities with which their contracts shall

ed the r‘ hts

1 atoms arisin from them and the m

I . ,1 . I I ._

validity shall be determined and their obligations enforced; and

also to regulate the manner and conditions u on which property

sitgw:-iitliin sucﬁ §€I'l'ltOI'Z both personal and real; may lie

cquire , enjoye , and transferred. The other principle of pub-

lic law referred to follows from the one mentioned; that is, that

no state can exercise direct jurisdiction and authority over per-

ons or property without its territory. Story, Conﬂ. Laws, c. 2;

Vheat. Int. Law, pt. 2, c. 2. The several states are of equal dig-

nity and authority, and the independence of one implies the ex-

clusion of power from all others. And so it is laid down by

jurists, as an elementary principle, that the laws of one state have

no operation outside of its territory, except so far as is allowed

by comity; and that no tribunal established by it can extend its

process beyond that territory so as to subject either persons or

property to its decisions. “ ny exertion of authority Qf this sort

beyond this limit,” says Stor , “is a mere nullit and inea able
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bm m suc1 persons or propert in an other tribunals.”

Story, Contl. Laws, 539.

But as contracts made in one state may be enforceable only

in another state, and property may be held by non-residents, the

exercise of the jurisdiction which every state is admitted to pos-

sess over persons and property within its own territory will often

affect persons and property without it. To any inﬂuence exerted

in this way by a state affecting persons resident or property sit-

uated elsewhere, no objection can be justly taken; whilst any

direct exertion of authority upon them, in an attempt to give ex-

territorial operation to its laws, or to enforce an ex-territorial

jurisdiction by its tribunals, would be deemed an encroachment

upon the independence of the state in which the persons are domi-

ciled or the property it situated, and be resisted as usurpation.

Thus the state, through its tribunals, may compel persons

domiciled within its limits to execute, in pursuance of their con-

tracts respecting property elsewhere situated, instruments in such

form and with such solemnities as to transfer the title, so far as

such formalities can be complied with; and the exercise of this

jurisdiction in no manner interferes with the supreme control

over the property by the state within which it is situated. Perm

v. Lord Baltimore, I Ves. Sr. 444; Masie v. Watts, 6 Cranch. I48;

Watkins v. Holman, 16 Pet. 2'5; Corbett v. Nutt, IO Wall. 464.

So the state, through its tribunals, may subject property sit-

uated within its limits owned by non-residents to the payment of

"solemnities with which their contracts shall
an o 1gations arising from them, and the mode in wbjch their
validity shall be determined and their obligations en forced ; �
also to regulate the manner and conditions u on which property
w1 un sue
erntor
both ersona an
rea ma
sit
cqm re , en 1oye , and transferred, The other principle of pub
ic law ref erred to follows from the one mentioned ; that is, that
o state can exercise direct j urisdiction and authority over per
ons or property without its territory. Story, Confi . Laws, c. 2 ;
:Vheat. Int. Law, pt. 2, c. 2. The several states are of equal dig
nity and authority, and the independence of one implies the exclusion of power from all others. And so it is laid down by
j uri sts, as an elementary principle, that the laws of one state have
no operation outside of its territory, except so far as is allowed
by comity ; and that no tribunal established by it can extend its
process beyond that territory so as to subj ect either persons or
property to its decisions. ".t\ni exertion of authority of this sort.
beyond this limit," says Sto , "is a mere nullit and inca able
bm m
sue 1 persons or propert in an other tribunals."
* 2
539 .
Story, Confl. Laws,
But as contracts made in one state may be enforceable only
in another state, and property may be held by non-residents, the
exercise of the j urisd iction which every state is admitted to pos
sess over persons and property within its own territory will often
affect persons and property without it. To any influence exerted
in this way by a state affecting persons resident or property sit
uated elsewhere, no obj ection can be j ustly taken ; whilst any
direct exertion of authority upon them, in an attempt to give ex·
territo rial operation to its laws, or to en force an ex-territorial
j urisdiction by its tribunal s, would be deemed an encroachment
upon the independence of the state in which the persons are domi
ciled or the property it situated, and be resisted as usurpation.
Thus the state, through its tribunals, may compel person s
domiciled "'.ithin its limits to execute, in pursuance of thei r con
tracts respecting property elsewhere situated , instruments in such
form and w ith such solem nities as to transfer the title, so far as
such formalities can be complied w i th ; and the exercise of this
j urisdiction in no manner inter feres w ith the supreme control
over the p roperty by the state w ithin which it is situated. Penn
v. Lord Baltimore, I Ves. S r. 444 ; Masie v. Watts, 6 Cranch . 1 48 ;
Watkins v . Holman, 1 6 Pet. 2·5 ; Corbett v. Nu tt, 1 0 Wall. 464.
So the state, through its tribunals, may subject property sit

�

uated within its limits owned by non-residents to the payment of

..
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the demand of its own citizens against them; and the exercise of

this jurisdiction in no respect infringes upon the sovereignty of

the state where the owners are domiciled. Every state owes pro-

tection to its own citizens; and, when non-residents deal with

them, it is a legitimate and just exercise of authority to hold and

appropriate any property owned by such non-residents to satisfy

the claims of its citizens. It is in virtue of the state’s jurisdiction V _y

over the property of the non—resident situated within is limits 0“

that its tribunals can inquire into that non-resident’s obligations

to its own citizens, and the inquiry can then be carried only to "

the extent necessary to control the disposition of the property. I

If the non-resident [*724] have no property in the state, there is 8

nothing upon which the tribunals can adjudicate.

These views are not new. They have been frequently ex-

pressed, with more or less distinctness, in opinions of eminent '

judges, and have been carried into adjudications in numerous

11,134, Mr. Justice Story said :—

cases. Thus, in Pfquet v. Swan, 5 I\Iason 35, Fed. Cas. No.

“Vt-’here a party is within a territory, he may justly be sub-

jected to its process, and bound personally by the judgment pro- V
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nounced on such process against him. Where he is not within ' such territory, and is not personally subject to its laws, if, on K

account of his supposed or actual property being within the terri-

tory, process by the local laws ma-' ' achm ' to com el

his appearance, and or 1S (efault to a ear 'udwment mar be

pronounc agamst him, such a jud ment must, u on eneral 1

prmapIes;1vuemmn1rnrv-rcTmﬁI131E1'g{5TII2'tTm_0¥HEii—F5p-

ert , and cannot have the elfect of a conclusive jud ment In Mr-

sonam, for the plain reasonI that, except sg far as the property _ .'

is coneerne , It is a ud nent coram -non jud1'ce’’ , If

‘TA-rTd:i_ﬁ-F5-;t?zlT.lr7.'§1_.s_c:2_\T._(T__H-W(nm3j,6, where the title if’ '

of the plaintiff in ejectment was acquired on a sheriff’s sale, under I" r

a money decree rendered upon publication of notice against non- }

residents, in a suit brought to enforce a contract relating to land, 1 L1,

Mr. justice McLean said :— J .' ' '

“Jurisdiction is acquired in one of two modes: ﬁrst, as’~‘l .' ii against the person of the defendant b_v the service of process; or. K’

secondly, b)__a' mocedure against the property of the (lefe;]g];;|,11t~'l ‘

within the jurisdiction of the com}, I th latte * >; ‘

fen ant is not ers n ' ' ‘ "In beyond _

pro ert in tio A ' >' Y * -

mg against the ro ert I b ' ' ' _'

stantiallv a iroceeding in 1-mu_"
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~,,/1

These citations are not made as authoritative expositions of

the law ; fo r the language was perhaps not essential to the de

the law; for the language was perhaps not essential to the de-

c i s i o n of the cases in which i t was used, but as expressions of the

cision of the cases in which it was used, but as expressions of the

opin ion

opinion of eminent jurists. But in Coojwr V. Rcyn-olds, 77 U. S.

(10 \Vallace) 308, it was essential to the disposition of the case

sought to subject his property to the payment of a demand of a

process

resident complainant; and in the opinion there delivered we have

[Here the court states the facts and quotes at length‘ from the

Reynolds,

77 U. S .

of

the court,

not

served

[ *725]

v.: ith

voluntarily submitting to the t ribunal , when it was

of

a n d t h e j urisd iction

The fact that the defendants in that case had ﬂed from the

l Here

state, or had concealed themselves, so as not to be reached by

the ordinary process of the court, and were not non-residents, was

of

a

the

of

law

as t o the e fficacy of such action s ,

t h e court o v e r them . *

*

* [ *7261 * * *

the court states the facts and quotes at lengt h· from the

opinion i n

not made a point in the decision. The opinion treated them as

Cooper

v.

Raynolds.

See th i s book, p.

125.]

The fact that the d e fendants in that case h a d fled from the

being without the territorial jurisdiction of the court; and the
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or

a clear statement

opinion in Cooper v. Raynolds. See this book. p. 125.]

state, or had concealed themselves, so as not to be reach ed by

grounds and extent of its authority over persons and property

the ord inary proce ss

thus situated were considered, when they were not brought within

its jurisdiction by personal service or voluntary appearance.

not made a point

The writer of the present opinion considered that some of the

in

of

the cou rt, and were not non-re s i dents, was

the decision.

The opin ion treated them as

being w i thout the territorial j u risdiction

objections to the preliminary proceedings in the attachment suit

of

the court ; and the

grounds an<l extent o f its authority over persons and prope rty

were well taken, and therefore dissented from the judgment of

the court; but to the doctrine declared in the above citation he

thus situated were considered , when they were not brough t w i thin

agreed, and he may add, that it received the approval of all the

i t s j u ri sdiction by personal service or voluntary appearance.

judges. It is the only doctrine consistent with proper protection

The writer of the present opinion considered that some o f the

to citizens of other states. If, without personal service, judg-

ments in jtcrsonam, obtained 0.1‘ [mrte against non-resid_ents and

. obj ect i o n s to the p rel iminary p roceedings in the attachmen t s u i t
were w e l l taken , a n d therefore d i ssented from the j udgment of

absent parties, upon mere publication of process, which, in the

great majority of cases, would never be seen by the parties in-

ed, if they ever had any existence, had perished.

v.

re sident complainant ; a n d in the opinion there del ivered we have

and the jurisdiction of the court over them. * * * [*726] * * *

evidence of the transactions upon [*727] which they were found-

in Cooper

But

was essen tial to the d i sposition of the C'.lse

sought to subject his property to the payment o f a demand

a clear statement of the law as to the eﬁicacy of such actions,

thus obtained, under which property would be seized, when the

it

w ithout the j tt ri5diction

process or voluntarily submitting to the tribunal, when it was

claims upon contracts and for torts, real or pretended, would be

eminent j ur i s t s .

to declare the effect of a personal action against an absent part�·.

without the jurisdiction of the court, not served [*725] with

instruments of fraud and oppression. Judgments for all sorts of

of

( I O \Vallacc ) 3o8,

to declare the effect of a personal action against an absent party,

terested, could be upheld and enforced, they would be the constant

of

These citations are not made as authoritative expositions

*.;/ft

/

t h e court ; but to t h e doctrine d eclared
j udg-es.

It i s the only

to citizens of other states.
ments hz

Substituted service by publication, or in any other authorized

in t h e above ci tation h e
it received t h e app roval o f a l l the
doctrine consistent with proper protection

agreed, a n d he may add , that

pcrso11am,

I f , w i thout personal service, j udg-

obtained rx

parte

ag-ai nst non-rcsiqents and

absent p a rt i e s , u pon m e re publi cat ion o f process, which, i n the

form. may be sufficient to inform parties of the object of pro-

great m a j o ri ty of cases, would never b e seen by the pa rties

ceedings taken where property is once brought under the control

of the court by seizure or some equivalent act. The law assumes

in

terested , could be u pheld and e n forced , they would be the c0nstant

that property is always in the possession of its owner, in person

.

i n s t ru ments of fraud and oppression.
claims upon contra c t s and

fo r

Judgments for all sorts

of

torts, real or pret ended, would be

t h u s oht ained, under w h i ch property woul d be seized, when the

of the transactions upon [ * 727] which they were found
ed, if they ever had any exi stence, had peris hed .
Substituted service by publ i c a t ion , or in any other authorized
form . m a v lie sufficien t to i n form pa rt i e s o f the obj ect of pro
evidence

c e e d i n g s taken where p roperty is once brought under the con t rol
of t h e court hv seizure or some equival e n t act. The law assumes
that p roperty i s always i n the possession o f its owner, i n person
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or by agent; and it proceeds upon the theory that its seizure will

inform him, not only that it is taken into the custody of the court,

but that he must look to any proceedings authorized by law upon

such seizure for its condemnation and sale. Such service may

also be sufﬁcient in cases where the object of the action is to

reach and dispose of property in the state, or of some interest

therein, by enforcing a contract or a lien respecting the same. or

to partition it among different owners, or, when the public is a

party, to condemn and appropriate it for a public purpose. In

other words, such service may answer in all actions which are

substantially proceedings in rem. But where the entire object of

the action is to determine the personal rights and obligations of

the defendants, that is, where the suit is merely in personam,

constructive service in this form upon a non-resident is ineffec-

tual for any purpose. Process from the tribunals of one state

o r by agmt ; aml i t proceeds upon the theory that its seizure will

i n form him, not only that i t is taken into the custody of the court,
bll t that he m u st look to any proceed ings authorized by law upon

such seizure for its condemnation and sale.
Such service may
also be sufficient in cases where the obj ect of the action is to
reach and dispose of property in the state, or of some interest
therein, by en forcing a contract or a lien respecting the same. or

to partit ion it among d ifferent owners, or, when the public is a
party, to condemn and appropriate it for a public purpose. I n

�
'/::I n

other words, such service may answer in all actions which are
substantially proceedings in rem . But w here the entire obj ect o f
the action is to determine the personal rights and obligations of
_,. r.
the defendants, that is, where the suit i s merely in perso nam,
constructive serv ice i n this form upon a non-resident is ineffec-t-i........
tual for any p u rpose.
Process from the tribunals of one state � ' _\)'
cannot run into another state, and summon parties there domil"
ciled to leave its territory and respond to proceedings against f
them.
Publication of process or notice within the state where �f�,
the tribunal sits cannot create any greate r obligation upon the
non-resident to appear. Process sent to him out o f the state , and
1
process published w ithin it, are equally unavailing in proceedings
to establish his personal liability.
The want of authority o f the tribunals of a state to adj udicate
upon the obl igations of n on-res idents, where they have n o prop
erty within its limits, i s not denied by the court below ; but the
position i s assumed, that, where they have p roperty within the
state, it is immaterial whether the property is i n the first instance

�· j
�

•

cannot run into another state, and summon parties there domi-

ciled to leave its territory and respond to proceedings against

them. Publication of process or notice within the state where

•

l\

!
""V
\
·

the tribunal sits cannot create any greater obligation upon the

non-resident to appear. Process sent to him out of the state, and
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process published within it, are equally unavailing in proceedings

to establish his personal 1-iability.

The want of authority of the tribunals of a state to adjudicate

upon the obligations of non-residents, where they have no prop-

erty within its limits, is not denied by the court below; but the

position is assumed, that, where they have property within the

state, it is immaterial whether the property is in the ﬁrst instance

brought under the control of the court by attachment or some wt

other equivalent act, and afterwards applied by its judgment to

the satisfaction of demands against its owner; or such demands

be ﬁrst established in a personal action, and [*728] the property

of the non-resident be afterwards seized and sold on execution. ,r

But the answer to this position has already been given in the J

statement, that the jurisdiction of the court to inquire into and

determine his obligations at all is only incidental to its jurisdic- -

tion over the property. Its jurisdiction in that respect cannot be ‘\‘

made to depend upon facts to be ascertained after it has tried the

cause and rendered the judgment. If the judgment be previouslydr

void, it will not become valid by the subsequent discovery ofv,'

property of the defendant or by his subsequent acquisition of it.

The judgment, if void when rendered, will always remain void:

it cannot occupy the doubtful position of being valid if property

be found, and void if there be none. Even if the position assumed

·

i\
.,
V

l

brought under the control of the cou rt by attachment or some
other equivalent act, and afterwards applied by its j udgment to

the sati s faction of demands against its owner ; or such demands
be first established in a personal act ion , and [ *728] the property
o f the non-res ident be a fterwards seized and sold on execution.
But the an s,v c r t o this position has al ready been given in the
statement, that the j u risdiction of the court to inquire into and
determine his obligations at all is only incidental to its j ur i sdic

tion over the property. Its j ur isdiction in that respect cannot be
made to depend upon facts to be ascertained after it has tried the �'
cause and rendered the j udgment. I f the j udgment be previou sly t'f.
·
voi d , it will not become valid by the subsequent di sc<we r y o f
prope rty of the d e fendant or by h i s subsequent ac q ui s i t i o n o f i t .
T h e j u dgment, i f v o i d when ren dered, w i l l always rem a i n void :
it cannot occupy t he doubt fu l position of heing v a l i d i f prope rty
be found, and vo id i f there be none. Even i f the pos i tion a s , 11111ed

\r.

�
·

�
�

_r/

CASES ON J UDG M E N TS, ETC.

52 . cases on IUDGMENTS, arc.

were conﬁned to cases where the non-resident defendant possessed

property in the state at the commencement of the action, it would

still make the validity of the proceedings and judgment depend

upon the question whether, before the levy of the execution, the

defendant had or_ had not disposed of the property. If before

the levy the property should be sold, then, according to this posi-

tion, the judgment would not be binding. This doctrine would

introduce a new element of uncertainty in judicial proceedings.

T1sL22n1umaLhL1QsJ2!LL£hsJudkﬁnL1ﬁ_=¥¢os+udgnmn_dn2seQ§

upon the jurisdiction of the court before it is renderedI not upon

what may occur subse uent -' n ebstcr v. Reid, 11 Howard

437f_fl'i€pl'aT1_1lTFf'_cl'aTn_iqed'_ti_t)l-eht‘o land sold under judgments re-

covered in suits brought in a territorial court of Iowa, upon pub-

lication of notice under a law of the territory, without service of

process; and the court said :—

“These suits were not a proceeding in rem against the land,

but were in jwrsonam against the owners of it. \Vhether they

all resided within the territory or not does not appear, nor is it

. a matter of any importance. No person is required to answer in

‘ a suit on whom process has not been served, or whose property
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has not been attached. In this case, there was no personal notice,

nor an attachment or other proceeding against the land, until

after the judgments. The judgments, therefore, are nullities, and

did not authorize the executions on which the land was sold.”

[*729]

The force and effect of judgments rendered against non-

..

residents without personal service of process upon them, or their

voluntary appearance, have been the subject of frequent consid-

eration in the courts of the United States, and of the several

states, as attempts have been made to enforce such judgments

I

in states other than those in which they were rendered, under

the provision of the constitution requiring that “full faith and

credit shall be given in each state to the public acts, records, and

judicial proceedings of every other state”; and the act of Con-

gress providing for the mode of authenticating such acts, records,

and proceedings, and declaring that, when thus authenticated,

“they shall have such faith and credit given to them in every

court within the United States as they have by law or usage in

the courts of the state from which they are or shall be taken."

In the earlier cases, it was supposed that the act gave to all judg-

ments the same effect in other states which they had by law in

the state where rendered. But this view was afterwards qualiﬁed

so as to make the act applicable only when the court rendering

,,

..

were confined to cases where the non-resident defendant possessed
property in the state at the commencement of the action, it would
still make the validity of the proceedings and j udgment depend
upon the question whether, before the levy of the execution, the
defendant had or. had not disposed of the property. If before
the levy the property should be sold, then, according to this posi
tion, the j udgment would not be binding. This doctrine would
introduce a new element of uncertainty in j udicial proceedings.
The contrary is the law : the validity of every jl!(lgment depends
u on the · urisdiction of the court before it is rendered no
on
what may occur su bsc uent '
n
ebster v. Reid, 1 I Howard
43 , 1e p am 1
c aimed title to land sold under j udgments re
covered in suits brought in a territorial cou rt of Iowa, upon pub
lication of notice under a law of the territory, without service of
process ; and the court said :"These suits were not a proceeding iii rem, against the land,
J but were i'n perso nam against the owners of it. \Vhether they
, all resided within the t err itory or not does not appear, nor is it
a matter of any importance. No person is require d to answer in
a suit on whom process has not been served, or whose property
has not been attached. In this case, there was no personal notice,
nor an attachment or other proceeding against the land, until
after the j udgments. The j udgments, therefore, are nullities, and
did not authorize the executions on which the land was sold."

[ * 72 9]

The force and effect o f j udgments rendered against non
residents \vithout personal service of process upon them, or their
voluntary appearance, have been the subject of frequent con sid
eration in the courts of the United States, and of the several
states, as attempts have been made to enforce such j udgments
i n states other than those in which they were rendered, under
the provi sion of the constitution requiring that "full faith and
c r e d i t s h a l l b e gi ve n in each state to the public acts, record s, and
j udicial proceedings of every other state" ; and the a c t of Con
gn.'ss providing for the mode of authenticating such acts, records,
and proceedings, and declaring that, when thus authenticated)
"they shall have such faith and credit given to them in every
court w i t h in the Cnited States as they have by law or usage in
the courts of th e state from which they are or shall be taken."
In the earl i e r cases, i t was sup p o s e d that t h e act gave to all j udg
m ent s the same effect in other states which they had by law in
the state where rendered. But this v i e w was a f t e rwa r ds qual ified
so as to mak e the act applicable only when the co u r t rendering
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the judgment had jurisdiction of the parties and of the subject-

matter, and not to preclude an inquiry into the jurisdiction of

the court in which the judgment was rendered, or the right of the

state itself to exercise authority over the person or the subject-

matter. M’EImoyle v. Cohen, 13 Pet. 312. In the case of l)’Arc3I

v. Ketcltziiri, reported in the 11th of Howard, this view is stated

with great clearness. That was an action in the circuit court of

the United States for Louisiana, brought upon a judgment ren-

dered in New York under a state statute, against two joint debt-

ors, only one of whom had been served with the process, the

other being a non-resident of the state. The circuit court held

the judgment conclusive and binding upon the non-resident not

served with process; but this court reversed_its decision, ob-

serving, that it was a familiar rule that countries foreign to our

own disregarded a judgment merely against the person, where

the defendant had not been served with process nor had a day in

court; that national comity was never thus extended; that the

proceeding was deemed an illegitimate assumption of power, and

resisted as mere abuse; that no faith and credit or force and effect

had been given to such judgments by any state of the union, so
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far [*73o] as known; and that the state courts had uniformly,

and in many instances, held them to be void. “The international

law,” said the court, “as it existed among the states in 1790, was

that a judgment rendered in one state, assuming to bind the per-

son of a citizen of another, was void within the foreign state

when the defendant had not been served with process or volun-

tarily made defence; because neither the legislative jurisdiction

nor that of courts of justice had binding force.” And the court

held that the act of Congress did not intend to declare a new rule,

or to embrace judicial records of this description. As was stated

in a subsequent case, the doctrine of this court is, that the act

“was not designed to displace that principle of natural justice

which requires a person to have notice of a suit before he can be

conclusively bound by its result, nor those rules of public law

which protect persons and property within one state from the

exercise of jurisdiction over them by another.” The Lafayette

Insurance Co. v. French at al., 18 How. 404.

This whole subject has been very fully and learnedly consid-

ered in the recent case of Thompson v. Whitman, I8 \Vall. 457,

where all the authorities are carefully reviewed and distinguished.

and the conclusion above stated is not only reaffirmed, but the

doctrine is asserted, that the record of a judgment rendered in

another state may be contradicted as to the facts necessary to

the j udgment had j urisdiction of the parties and of the subj ect
matter, and not to preclude an inquiry into the j urisdiction of
the court in which the j udgment was rendered, or the right of the
state itself to exercise authority over the person or the subj ect
matter. M'Elm oyle v. Cohen, 1 3 Pet. 3 12. In the case of D'A rc')'
v. "K etchum, reported in the 1 1 th of Howard, this view is stated
with great clearness. That was an action in the circuit court of
the United States for Louisiana, brought upon a j udgment ren
dered in New York under a state statute, against two joint debt
ors, only one of whom had been served with the process, the
other being a non-resident of the state. The circuit court held
the j udgment conclusive and binding upon the non-resident not
served with process ; but this court reversed its decision, ob
serving, that it was a familiar r ule that countri.es foreign to our
own disregarded a j udgment merely against the person, where
the defendant had not been served with process nor had a day in
court ; that national comity was never thus extended ; that the
proceeding was deemed an illegitimate as sumpt i on of po wer, and
resisted as mere abuse ; that no faith an d credit or force and effect
had been given to such j udgments by any state of the union , so
far [*730] as known ; and t ha t the state courts had uniformly.
and in many instan c e s held them t o be void. "The international
law," said the court, "as it existed among the states in 1 790, was
that a j udgment rendered in one state, assuming to bind the per
son of a citizen of another, was void within the foreign s ta te
when the d e fe ndan t had not been served with process or volun
tarily made defence ; because neither the leg i s l at i v e j urisdiction
nor that of courts of j u stice had binding force." And the co�1 rt
held that the act of Congress did not intend to declare a new ru l e ,
or to embrace j udicial records o f this description. As was stated
in a subsequent case, the doctrine of this court is, that the act
"was not designed to displace that principle of natural j ustice
which requ i re s a person to have notice of a suit before he can be
conclusively bound by its result, nor those rules of pu blic law
which p rot ec t persons and property within · one state from t h e
exercise o f j u risdiction over them by another." The Lafayette
Insurance Co. v . Fren ch ct al., 18 How. 404.
This whole subj ect has been very fuJly and learnedly con s id
ered in the recent case of Thompson v. Tflhitman, 18 \Vall. 457,
where all the authorities are carefully re v ie w e d and distinguished,
a n d the conclusion above stated is not o nly reaffirmed, but the
doctrine is asserted , that the record of a j u d gm e nt rende red m
another state may be contradicted as to the facts necessary to
,
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give the court jurisdiction against its recital of their existence.

in all the cases brought in the state and federal courts, where

attempts have been made under the act of Congress to give effect

in one state to personal judgments rendered in another state

against non-residents, without service upon them, or upon sub-

stituted service by publication, or in some other form, it has been

held, without an exception, so far as we are aware, that such

judgments were without any binding force, except as to prop-

erty, or interests in property, within the state, to reach and affect

which was the object of the action in which the judgment was

rendered, and which property was brought under control of the

court in connection with the process against the person. The

proceeding in such cases, though in the form of a personal action,

has been uniformly treated, where service was not obtained, and

the party did not voluntarily [*731] appear, as effectual and bind-

ing merely as a proceeding in ram, and as having no operation

beyond the disposition of the property, or some interest therein.

And the reason assigned for this conclusion has been that which

we have already stated, that the tribunals of one state have no

jurisdiction over persons beyond its limits, and can enquire only
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into their obligations to its citizens when exercising its conceded

jurisdiction over their property within its li1nits. In Bisscll v.

Briggs, 9 Mass. 462, decided by the supreme court of Massachu-

setts as early as 1813, the law is stated substantially in conformity

with these views. I n that case, the court considered at length the

effect of the constitutional provision, and the act of Congress

mentioned, and after stating that, in order to entitle the judgment

rendered in any court of the United States to the full faith and

c1edit mentioned in the constitution, the court must have had ju-

risdiction not only of the cause, but of the parties, it proceeded to

illustrate its position by observing, that, where a debtor living in

one state has goods, effects, and credits in another, his creditor

living in the other state may have the property attached pursuant

to its laws, and, on recovering judgment, have the property ap-

plied to its satisfaction; and that the party in whose hands the

property was would be protected by the judgment in the state of

the debtor against a suit for it, because the court rendering the

judgment had jurisdiction to that extent; but that if the prop-

erty attached were insufﬁcient to satisfy the judgment, and the

creditor should sue on that judgment in the state of the debtor,

he would fail, because the defendant was not amenable to the

court rendering the judgment. In other words, it was held that

over the property within the state the court had jurisdiction by

give the court j urisdiction against its recital of their existence.
l n all the cases brought in the state and fede ral cou rts, where
attempts have been made under the act of Congress to give effect
in one �tate to personal j udgments rendered in another state
against non-residents, without serv ice upon them, or upon sub
stituted serv ice by publication, or in some other form, it has been
held, w ithout an exception, so far as we are aware, that such
j udgments were without any binding force, except as to prop
erty, or interests in p roperty, within the state, to reach and affect
w h ich was the obj ect of the action in which the j udgment was
rendered, and which property was brought under control of the
court i n connection with the process against the person.

The

proceeding in such cases, though i n the form o f a personal action,
has been unifo rm1y treated, where service was not obtained, and

the party did not volu ntarily [ * 73 1 ] appear, as effectual and bind
ing merely as a proceed ing in rem, and as having no operation
beyond the disposition of the property, or some interest therein.
And the reason a ssigne d for this conclusion has been that which
w e have ai rea<ly stated , that the tribunals o f one state have no
j urisdiction over persons beyond its limits, and can enquire only
into t h e i r ob�i gations to i ts citizens when exercising its conceded
j u risdiction over their prope rty within its limits. In Bissell v.
Briggs, 9 Mass. 462, decided by the supreme court of .l\'la ssachu
setts a�. early as 1 8 1 3 , the law i s stated substantially in con form ity
w i t h these views. J n that case, the court considered at length the
e ffect of the constitutional provision, and the act of Congress
mentioned, and after stating that, in order to entitle the j udgment
rcmlerc<l in any court of the United States to the full faith and
c1 edit mentioned in the constitution, the court must have had j u
r i s �l iction not only of the cause, but of the parties, it proceede d to
i l lustrate its posit ion by observing, that, where a debtor living in
o n e state has good s, effects, and credits i n another, his creditor
liv ing in the other state may have the property attached pursuant
to its laws, and, on recovering j udgment, have the property ap
p l ied to its sat i s faction ; and that the party in whose hands the
p roperty was would be p rotected by the j udgment in the state o f
t h e debtor against a suit for it, because the court rendering the
j u d gm ent had j u risd iction to that extent ; but that if the prop
ertv at tached were insufficient to satisfy the j udgment, and the
.
c re d i tor should sue on that j udgment in the state of the debtor,

he would

fail , because the defendant was not amenable to the

court rendering the

judgment.

held that
j urisdiction by

In other words, i t was

over the property w ithin the state the court had
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the attachment, but none over his person; and that any determina-

tion of his liability, except so far as was necessary for the dis-

position of- the property, was invalid.

In I'\'ilb0ur1I- v. Woodworth, 5 Johns. (N. Y.) 37, an action

of debt was brought in New York upon a personal judgment

recovered in hlassachusetts. The defendant in that judgment

was not served with process; and the suit was commenced by the

attachment of a bedstead belonging to the defendant, accompanied

with a summons to appear, served on his wife after she had left

her place in Massaclmsetts. The court held that [*732] the

attachment bound only the property attached as a proceeding

in ram, and that it could not bind the defendant, observing, that

to bind a defendant personally, when he was never personally

summoned or had notice of the proceeding, would be contrary

to the ﬁrst principles of justice, repeating the language in that

respect of Chief Justice DeGrey, used in the case of Fisher v.

Lane, 3 Wils. 297, in 1772. See also Borden v. Fitch, 15 Johns.

(N. Y.) I2I, and the cases there cited, and Harris v. Ha-rdcman

at al., 14 How. 334. To the same purport decisions are found

in all the state courts. In several of the cases, the decision has
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been accompanied with the observation that a personal judgment

thus recovered has no binding force without the state in which

it is rendered, implying that in such state it may be valid and

binding. But if the court has no jurisdiction over the person

of the defendant by reason of his non—residence, and, conse-

quently, no authority to pass upon his personal rights and obliga-

tions; if the whole proceeding, without service upon him or his

appearance, is coram non judicc and void; if to hold a defendant

bound by such a judgment is contrary to the ﬁrst principles of

justice,—it is difficult to see how the judgment can legitimately

have any force within the state. The language used can be justi-

ﬁcd only on the ground that there was no mode of directly re-

viewing such judgment or impeaching its validity within the state

where rendered; and that, therefore, it could be called in question

only when its enforcement was elsewhere attempted. In later

cases, this language is repeated with less frequency than formerly,

it beginning to be considered, as it always ought to have been.

that a judgment which can be treated in any state of this union

as contrary to the ﬁrst principles of justice, and as an absolute

nullit_v, because rendered without any jurisdiction of the tribunal

over the party, is not entitled to any respect in the state where

rendered. Smith v. MCC-utchcon, 38 M0. 415; Darranrc v. Pres-

55

th e attachment, but none over his person ; and that any determina
tion of his liability, except so far as was necessary for the dis
position o f - the property, was invalid.
In Kilb o u m v. Wood,worth, 5 Johns. ( N. Y. ) 37, an action
of debt was brought in New York upon a personal j udgment
recovered in l\Iassachusetts. The defendant in that j udgment
was not served with process ; and the suit was commenced bv the
attachment of a bedstead belonging to the defendant, accompanied
with a summons to appear, served on his w i fe after she had left
her place in �fassachusetts. The court held that [ *132] the
attachment bound only the property attached as a proceeding
fo rem, and that it could not bind the defendant, observing, that
to bind a defendant personally, when he was never personally
summoned or had notice of the proceeding, would be contrary
to the first principles of j ustice, repeating the language in that
respect of Chief Justice DeGrey, used in the case o f Fisher v.
Lane, 3 \Vils. 297, in 1 772. Sec also B o rden v. Fitch, 1 .5 Johns.
( N . Y. ) 1 2 1 , and the cases there cited, and Harris v. Harde ma n
ct al., 14 How. 334. To the same purport decisions are found
in all the state courts. In several of the cases, the decision has
been accompanied w ith the observation that a personal judgment
thus recovered has no binding force without the state in which
it is rendered, implying that in such state it may be valid and
binding. But if the court has no j urisdiction over the person
of the defendant by reason of his non-residence, and, conse
quently, no authority to pass upon his personal rights and obliga
tions ; if the ·whole proceeding, without service upon him or his
appearance, is coram 11 on ju dicc and void ; i f to hold a defendant
bound by such a j udgment is contrary to the first principles of
j ustice,-it is difficult to see how the j udgment can legitimately
have any force within the state. The language u sed can be j usti
fied only on the ground that there was no mode o f directly re
viewing such j udgment or impeaching its validity within the state
where rendered ; and that, there fore, it could be called in question
only when its enforcement was elsewhere attempted. I n later
cases, thi s language is repeated with less frequency than formerly,
it beg inning to be considered, as it always ought to have been ,
that a j11dgment which can be treated i n any state of this un ion
as contrary to the first principles of j u stice, and as an absol ute
nullity, because rendered \vithout any j ur i sdiction of the tribnnal
over the party, is not entitled to any respect in the state where
rendered. Smith v. AfcCutchcon, 38 Mo. 4 1 5 ; Darra11cc v. I'rcs-
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ton, 18 Iowa, 396 ; Hake: v. Shupe, 27 id. 465; M itchell’s Admin-

istrator v. Gray, 18 Ind. 123.

Be that as it may, the courts of the United States are not

required to give effect to judgments of this character when any

rights are claimed under them. Whilst they are not foreign tri-

bunals in their relations to the state courts, they are tribunals

[*733] of a different sovereignty, exercising a distinct and inde-

pendent jurisdiction, and are bound to give to the judgments of

the state courts only the same faith and credit which the courts

of another state are bound to give to them.

Since the adoption of the fourteenth amendment to the fed-

eral constitution, the validity of such judgments may be directly

questioned, and their enforcement in the state resisted, on the

ground that proceedings in a court of justice to determine the

personal rights and obligations of parties over whom that court

has no jurisdiction do not constitute due process of law. “that;

ever ditﬁculty may be experienced in ivm hose tern

de m on \ r em race every permissible exertion of pgwer

a ecting rivate ri hts and exclud uch as is forbiddenl there

can be no doubt Qf their meaning when applied to judicial pro-.
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ceedin s. The »' then mean a course of le 1 r eedings accord:

ing to those rules nd principles wl_1_ich haye been €_$_l;Zlllli_$l_l_€LL iu.~_

our systems of jurisprudence for the rotection and enforcement,

0 we suc1 roceedings any validity, there

0

I-]ll1St be a tribunal competent by its constitution .

law of its creation—to ass 11 on the sub'ect-inatter_of_tl1e_su~it-‘r

and, if that involves merel' a mination of the erson ‘ -

bihty 0 tie e endant, he must be brought within

'service of rocess " ' ‘ ' r-'a) earan .

Except in cases affecting the personal status of the plaintiff,

and cases in which that mode of service may be considered to have

been assented to in advance, as hereinafter mentioned, the substi-

tuted service of process by publication, allowed by the law of

Oregon and by similar laws in other states, where actions are

brought against non-residents, is effectual only where, in connec-

tion with process against the person for commencing the action.

property in the state is brought under the control of the court,

and subjected to its disposition by process adapted to that pur-

pose, or where the judgment is sought as a means of reaching

such property or affecting some interest therein: in other words,

where the action is in the nature of a proceeding in rem. As

stated by Cooley in his treatise on Constitutional Limitations, 40;,

for any other purpose than to subject the property of a non-resi-

ton, 18 Io w a, 3¢ ; Hakes v. Shupe, 27 id. 465 ; Mitchell's A dmin
istrato r v. Gray, 18 Ind. 1 23.

Be that as it may, the courts of the United States are not
required to give effect to judgments of this character when any
rights are claimed under them . Whilst they are not foreign tri
bunals in their relations to the state courts, they are tribunals
[ * 733 ] of a different sovereignty, exercising a distinct and inde
pendent jurisdiction, and are bound to give to the j udgments of
the state courts only the same faith and credit which the courts
of another state are bound to give to them.
Since the adoption of the fourteenth amendment to the fed
eral constitution, the validity of such j udgments may be directly
questioned, and their enforcement in the state resisted, on the
groun d that proceedings in a court of j ustice to determine the
personal rights and obligations of parties over whom that court
has no j urisdiction do not constitute due process of law. \'lhat.=.
ever di ffi c u l t y may be e x p eri e n c ed in
1 m
ose t r
;\' J
de n on ' r
e m ra�e ever_y�mi s s i_�!e_ e x er t ion of p_Qlver
a e ct i ng private r ights, an<l exclude such as i s fo rbid9en.i. t here
can be n o doubt of thei r meaning when appl ied to j u d i c ial pro
c eed i ngs . They then mean a course of legal proceedi ngs accord
_

ing to those rules and principles which have been e.!:2.tabl i s hetl. in_
our systems of J u risprudence for the rotect ion and en forcwcnt.

o ive sue 1 ro c ee d in g s any validity , there
c ompe t en t by its constitut i on- la IS J
law of i t s c r e a ti on - to ass u on the s u b ect-matter of the iuit-;
an , i f that involves m e r e ! a
m i nat i o n o f the e r so n
b i hty o t 1e e endant, he must be brought with.in. its jmisr!iction
bJ service of process within the state, or his voluntary appe arance:._
E x c e p t i n cases affecting the personal status of the plai nt iff ,
and cases i n which that mode of service m ay be considered to have
been a s s e nte d to in advance, as hereina fter mentioned, the substi
o

nva
be

tl1l1St

a

tribunal

•

·

·

•

t u ted service o f process by publicatio n , allowed by the law o f
Oregon and b y s im i la r Jaws i n other states, where acti ons are

brought against non-residents, i s effe.ctual only where, in connec
tion w i th process agai nst

the person -for commencing the act ion,
in the state is bro ugh t under the control of the court,
and subj ected to its d i s pos i t io n by process adapted to that pur
pose, or where the j udgment is sought as a means of reach ing
such p roperty or affecting some in t e r e st therein : in other word s ,
where t h e action i s in t h e n atu re o f a p roceeding in re m . As
stated by Cool ey in his treati se on Constitutional L i m i t a t i on s , 40 .� .
fo r a n y other purpose than to subj ect the p roperty o f a non-rcsip roperty
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dent to valid claims against [*734] him in the state, “due process

of law would require appearance or personal service before the

defendant could be personally bound by any judgment rendered.”

It is true that, in a strict sense, a proceeding in rem is one

taken directly against property, and has for its object the disposi-

tion of the property, without reference to the title of individual

claimants ; but, in a larger and more general sense, the terms are

applied to actions between_parties, where the direct object is to

reach and dispose of property owned by them, or of some interest

therein. Such are cases commenced by attachment against the

property of debtors, or instituted to partition real estate, foreclose

a mortgage, or enforce a lien. So far as they affect property in

the state, they are substantially proceedings in -rem in the broader

sense which we have mentioned.

It is hardly necessary to observe, that in all we have said we

have had reference to proceedings in courts of ﬁrst instance, and

to their jurisdiction, and not to proceedings in an appellate tri-

bunal to review the action of such courts. The latter may be

taken upon such notice, personal or constructive, as the state

creating the tribunal may provide. They are considered as rather
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a continuation of the original litigation than the commencement

of a new action. Nations et al. v. Johnson et al., 24 How. 195.

It follows from the views expressed that the personal judg-

ment recovered in the state court of Oregon against the plaintiff

herein, then a non-resident of the state, was without any validity,

and did not authorize a sale of the property in controversy.

To prevent any misapplication of the views expressed in this

opinion, it is proper to observe that we do not mean to assert, by

any thing we have said, that a state may not authorize proceed-

ings to determine the status of one of its citizens towards a non- ,

resident which would be binding within the state, though made

without service of process or personal notice to the non-resident.

The jurisdiction which every state possesses to determine the civil

status and capacities of all its inhabitants involves authority to

prescribe the conditions on which proceedings affecting them may

be commenced and carried on within its territory. The state, for

example, has absolute [*735] right to prescribe the conditions

upon which the marriage relation between its own citizens shall

be'created, and the causes for which it may be dissolved. One of

the parties guilty of acts for which, by the law of the state, a dis-

solution may be granted, may have removed to a state where no

dissolution is permitted. The complaining party would, there-

dent to valid claims against [*734] him in the state, "due process
of law would require appearance or personal service before the
defendant could be personally bound by any judgment rendered."
It is true that, in a strict sense, a proceeding in re m is one
taken directly against property, and has for its obj ect the disposi
tion of the property, without re ference to the title of individual
claimants ; but, in a larger and more general sense, the terms are
applied to actions between . parties, where the direct obj ect is to
reach and dispose of property owned by them, or of some interest
therein. Such are cases commenced by attachment against the
property of debtors, or instituted to partition real estate, foreclose
a mortgage, or enforce a lien. So far as they affect property in
the state, they are substantially proceedings i1' rem in the broader
sense which we have mentioned.
It is hardly necessary to observe, that in all we have said we
have had reference to proceedings in courts o f first instance, and
to their j urisdiction, and not to proceedings in an appellate tri
bunal to review the action of such courts. The latter may be
taken upon such notice, personal or constructive, as the state
creating the tribunal may provide. They are considered as rather
a continuation of the original litigation than the commencement
of a new action. Na tio 1ls et al. v. Johnso n et al., 24 Ho w . 195.
It follows from the views expressed that the personal j udg
ment recovered in the stat e court of Oregon against the plain tiff
herein, then a non-resident of the state, was without any validity,
and did not authorize a sale of the property in controversy.
To prevent any misapplication of the views expressed in this
opinion, it is proper to observe that we do not mean to assert, by
any thing we have said, that a state may not authorize proceed
ings to determine the status of one of its citizens towards a non- .
resident which would be binding within the state, though made
without service Qf process or personal notice to the non-resident.
The jurisdiction which every state possesses to determine the civil
status and capacities of all its inhabitants involves authority to
prescribe the conditions on which proceedings affecting them may
be commenced and carried on within its territory. The state, for
example, has absolute [ * 735 ] right to prescribe the conditions
upon which the marriage relation between its own citizens shall
be created, and the causes for which it may be dissolved. One of
th e parties guilty of acts for which, by the law of the state, a dis
solution may be granted, may have removed to a state where no
dissolution is permitted. The complaining party would, there-
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fore, fail if a divorce were sought in the state of the defendant;

and if application could not be made to the tribunals of the com-

plainant's domicile in such case, and proceedings be there insti-

tuted without personal service of process of personal notice to

the. offending party, the injured citizen would be without redress.

Bish. Marr. and Div., § 156.

Neither do we mean to assert that a state may not require a

non-resident entering into a partnership or association within its

limits, or making contracts enforceable there, to appoint an agent

or representative in the state to receive service of process and

notice in legal proceedings instituted with respect to such partner-

ship, association, or contracts, or to designate a place where such

service may be made and notice given, and provide, upon their

failure, to make such appointment or to designate such place that

service may be made upon a public oﬁicer designated for that

purpose, or in some other prescribed way, and that judgments

rendered upon such service may not be binding upon the non-

rcsidents both within and without the state. As was said by the

/, court of cxchequer in Vallcc v. Dumergue, 4 Exch. 290, “It is not
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' contrary to natural justice that a man who has agreed to receive

a particular mode of notiﬁcation of legal proceedings should be

bound by a. judgment in which that particular mode of notiﬁcation

has been followed, even though he may not have actual notice of

them.” See also The Lafayette Insurance Co. v. French et al., 18

llow. 404, and G-illcspic v. Commercial Mutual Marine Imsurance

Co., I2 Gray (Mass.) 201. Nor do we doubt that a state, on

creating corporations or other institutions for pecuniary or char-

itable purposes, may provide a mode in which their conduct may

be investigated, their obligations enforced, or their charters re-

voked, which shall require other than personal service upon their

ofﬁcers or members. Parties becoming members of such corpora-

tions or institutions would hold their [*736] interest subject to

the conditions prescribed by law. C0[n'n v. /ldamson, Law Rep.

9 Es 345-

In the present case, there is no feature of this kind, and, con-

sequently, no consideration of what would be the effect of such

legislation in enforcing the contract of a non-resident can arise.

The question here respects only the validity of a money judgment

rendered in one state, in an action upon a simple contract against

the resident of another, without service of process upon him, or

his appearance therein.

Judgment affirmed.

fore, fail if a divorce were sought in the state of the defendant ;
and i f application could not be made to the tribunals of the com
pla i nan t ' s domicile in such case, and proceedings be there insti
tuted without per s o n a l service of process of personal notice to
the offending party, the inj ured citizen would be without redress.
Bish. Marr. and Div., § I 56.
1\ either <lo we mean to assert that a state may not require a
non-resident entering into a partnership or association within its
limits, or making contracts enforceable there, to appoint an agent
or representative in the state to receive service of process and
notice in legal proceedings instituted with respect to such partner
ship, association, or contracts, or to designate a place where such
service may be made and notice given, and provide, upon their
failure, to make such appointment or to designate such place that
service may be made upon a public officer designated for that
purpose, or in some other prescribed way, and that j udgmf:'nts
rendered upon such service may not be binding upon the non/
residents both within and w ithout the state. As was sai d by the
.I, court of exchequer in Vallee v. D u m erg ue, 4 Exch. 290, "It is not
contrary to natural j ustice that a man who has agreed to receive
::i. particular mode of notification of legal proceedings should be
bound by a . j udgment in which that particular mode of notification
' has been followed, even though he may not have actual notice of
them ." See also The Lafayette Insu ra n ce Co. v . Fre11cli e t al., 1 8
, I l o w . 404, a n d G1'/lcspie v. Co m m erc ial Jlutual Jl.f arinc Insu ran ce
Co., I 2 Gray ( M a s s . ) 20 I .
N' or do we doubt that a state, on
creating corporations or other in stitutions for pecuniary or char
i table purposes, may provide a mode in which thei r conduct may
be i n vestigated, their obl igations en forced, or their charters re
YC >kecl, which shall requ ire other than personal service upon their
officers or membe rs. Part ies becoming members of such corpora
tions or institution s would hold their [ * 736] i n te rest stthj cct to
the conditions prescribed by law. Copin v . A damso n , Law Rep.
�J E x . 345 .
In the

present case, there is no feature of this k i nd , a nd , con
no con s i deration of what \vould be the effect of such
legi slat ion in en forcing the c o n t r ac t of a non-resident can arise.
T h e q u e s t i o n here respects o n l y the val i d i ty of a money j mlg-ment
renclere<I i n one state, i n an action upon a s i mp l e contract a g- a i n st
the r e s i d e n t of another, without service of process upon h i m , or
h1s appearance t h e r e i n.
seq u e n t l y ,

Judgm e n t affirm ed.
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opinion and judgment of the court, and, deeming the question

involved to be important, I take leave to record my views upon

it. * * '

The judgment of this court is based upon the theory that the

legislature had no power to pass the law in question; that the

principle of the statute is vicious, and every proceeding under it

void. It, therefore, aﬁects all like cases, past and future, and in

every state. * * * [*737]

The result of the authorities on the subject, and the sound

conclusions to be drawn from the principles which should govern

the decision, as I shall endeavor to show, are these :—-

_I. A sovereign state must necessarily have such control

over the real and personal property actually being within its lim-

its, as that it may subject the same to the payment of debts justly

due to its citizens.

2. This result is not altered by the circumstance that the

owner of the property is non-resident, and so absent from the

a

-

.,;.-

...

�

•

state that legal process cannot be served upon him personally.
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3. Personal notice of a proceeding by which title to prop-

erty is passed is not indispensable; it is competent to the state to

authorize substituted service by publication or otherwise, as the

commencement of a suit against non-residents, the judgment in

which will authorize the sale of property in such state.

4. It belongs to the legislative power of the state to deter-

mine what shall be the modes and means proper to be adopted

to give notice to an absent defendant of the commencement of a

suit; and if they are such as are reasonably likely to communi-

cate to him information of the proceeding against him, and are

in good faith designed to give him such information, and an op-

portunity to defend is provided for him in the event of his ap-

pearance in the suit, it is not competent to the judiciary to de-

clare tha‘uch proceeding is void as not being by due process of

law.

5. VVhether the property of such non-resident shall be seized

[*738] upon attachment as the commencement of a suit which

shall be carried into judgment and execution, upon which it shall

then be sold, or whether it shall be sold upon an execution and

judgment without such preliminary seizure, is a matter not of

constitutional power, but of municipal regulation only.

To say that a sovereign state has the power to ordain that

the property of non—residents within its territory may be sub-

•
..
-

•
...

•

=-

=
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J., dissenting. I am compelled to dissent from the
j udgment of the court, and, deeming the question
and
opinion
involved to be important, I take leave to record my views upon
it. * * ;�
The j u<lgment of this court is based upon the theory that the
legislature had no power to pass the law in question ; that the
principle of the statute is vicious, and every proceeding under it
void. It, therefore, affects all like cases, past and future, and in
every state. * * * [*737]
The result o f the authorities on the subject, and the sound
conclusions to be drawn from the principles which should govern
the decision , as I shall endeavor to show, are these :. 1 . A sovereign state must necessarily have such control
over the real and personal property actually being within its lim
its, as that it may subj ect the same to the payment o f debts j ustly
due to its citizens.
2. This result is not altered by the circumstance that the
owner of the property is non-resident, and so absent from the
state that legal process cannot be served upon him personally.
3. Personal notice of a proceeding by which title to prop
erty is passed is not indispensable ; it is competent to the state to
autho rize substituted service by publication or otherwise, as the
commencement of a suit against non-residents, the j udgment in
which will authorize the sale of property in such state.
4. It belongs to the legislative power of the state to deter
mine what shall be the mo<les and means proper to be adopted
to give notice to an absent defendant of the commencement of a
suit ; and i f they are such as are reasonably likely to communi
cate to him information of the proceeding against him, and are
in good faith designed to give him such information, and an op
portunity to defend is provided for him in the event of his ap
pearance in the suit, it is not competent to the j udiciary to de
clare thaeuch proceeding is void as not being by du� process of
law.
5. \Vhether t h e property o f such non-resident shall b e seized
[ * 738] upon attachment as the commencement of a suit which
shall be carried into j udgment and execution, upon which it shall
then be sold , or whether it shall be sold upon an execution and
j udgment without such preliminary seizure, is a matter not of
constitutional powe r, but o f municipal regulation only.
To say that a sovereign state has the power to ordain that
the property of non-residents with in its territory may be subHu N T,

HUNT, ]., dissenting. I am compelled to dissent from the
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jected to the payment of debts due to its citizens, if the property

is levied upon at the commencement of a suit, but that it has not

such power if the property is levied upon at the end of the suit,

is a reﬁnement and a depreciation of a great general principle

that, in my judgment, cannot be sustained. * * *

ST. CLAIR v. COX, in U. S. Sup. Ct., Dec. 18, 1882—Io6 U. S. 350, I Sup.

Ct. Rep. 354.

j ected to the payment of debts due to its citizens, if the property
is levied upon at the commencement of a suit, but that it has not
such power if the property is levied upon at the end of the suit,
is a refinement and a depreciation of a great general principle
that, in my j udgment, cannot be sustained. * * *

Action in the circuit court of the United States for the

Eastern District of Michigan, on two notes for $2,500 each.

The defense was failure of consideration. On the trial defend-

ants offered in evidence acertiﬁed copy of the record of a judg-

ment recovered by them in the circuit court for Marquette county,

ST. CLAIR

v.

COX, in U. S. Sup. Ct., Dec. 18, 1882-100 U. S. 350, 1 Sup.
Ct. Rep. 354-

Mich., against the VVinthrop Mining Co., an Illinois corporation,

the payee of the notes. This evidence was excluded and judg-

ment given for the plaintiff for the amount claimed. The de-

fendants bring the case here by writ of error, and the exclusion

(of the record of the judgment is the only error assigned.

FIELD, _]'. * * * The judgment of the circuit court in Michi-

gan was rendered in an action commenced by attachment. If

the plaintiffs in that action were, at its commencement, residents
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of the state, of which some doubt is expressed by counsel, the

jurisdiction of the court, under the writ, to dispose of the prop-

erty attached, cannot be doubted, so far as was necessary to

satisfy their demand. No question was raised as to the validity

of the judgment to that extent. The objection to it was as evi-

dence [*352] that the amount rendered was an existing obliga-

tion or debt against the company. If the court had not acquired

jurisdiction over the company, the judgment established nothing

as to its liability, beyond the amount which the proceeds of the

property discharged. There was no appearance of the company

in the action, and judgment against it was rendered Qr $6,450

by default. The oﬁ‘icer,to whom the writ of attachment was

issued, returned that, by virtue of it, he had seized and attached

certain speciﬁed personal property of the defendant, and had

also served a copy of the writ, with a copy of the inventory of

the property attached, on the defendant, “by delivering the same

to Henry ]. Colwell, Esq., agent of the said Winthrop Mining

Company, personally, in said county.”

The laws of Michigan provide for attaching property of

absconding, fraudulent, and non—resident debtors and of foreign

Action in the circuit court of the United States for the
Eastern District of Michigan, on two notes for $2,500 each.
The defense was failure of consideration. On the trial defend
ants offered in evidence a certifie d copy of the record of a j udg
ment recovered by them in the circuit court for Marquette county,
Mich., against the \Vinthrop l'.fining Co., an Illinois corporation,
the payee of the notes. This evidence was excluded and judg
ment given for the plaintiff for the amount claimed. The de
fendants bring the case here by writ of error, and the exclusion
( of the record o f the j udgment is the only error assigned.
FIELD, J. * * * The j udgment of the circuit court in Michi
gan was rendered in an action commenced by attachment. If
the plaintiffs in that action were, at its commencement, residents
of the state, of which some doubt is expressed by counsel, the
jurisdiction of the court, under the writ, to dispose of the prop
erty attached, cannot be doubted , so far as was necessary to
satisfy their demand. No question was raised as to the validity
of the j udgment to that extent. The obj ection to it was as evi
<lcnce [ *352] that the amount rendered was an existing obliga
tion or debt against the company. If the court had not acquired
j urisdiction over the company, the j udgment established nothing
as to its liability, beyond the amount which the proceeds of the
property discharged. There was no appearance of the company
in the action, and j udgment against it was rendered .r $6.450
by default. The officer, · to whom the writ of attachment was
issued, returned that, by virtue of it, he had seized and attached
certain specified personal property of the defendant, and had
also served a copy of the writ, with a copy o f the inventory of
the property attached, on the defendant, "by delivering the same
to Henry J. Colwell, Esq., agent of the said Winthrop M ining
Company, personally, in said county."
The laws of Michigan provide for attaching property of
absconding, fraudulent, and non-resident debtors and of foreign
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corporations. They require that the writ issued to the sheriff,

or other ofﬁcer by whom it is to be served, shall direct him to

attach the property of the defendant, and to summon him if he

be found within the county, and also to serve on him a copy of

the attachment and of the inventory of the property attached.

They also declare that where a copy of the writ of attachment

has been personally served on the defendant, the same proceed-

ings may be had thereon in the suit in all respects as upon the

return of an original writ of summons personally served where

suit is commenced by such summons. 2 Comp. Laws, 187I, sects.

6397 and 6413.

They also provide, in the chapter regulating proceedings by

and against corporations, that “suits against corporations may

be commenced by original writ of summons, or by declaration,

in the same manner that personal actions may be commenced

against individuals, and such writ, or a copy of such declaration,

in any suit against a corporation, may be served on the presiding

otﬁcer, the cashier, the secretary, or the treasurer thereof; or,

if there be no such officer, or none can be found, such service

may be made on such other officer or member of such corpora-
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tion, or in such other manner, as the court in which such suit

is brought may direct ;”,and that “in suits commenced by attach-

ment in favor of a resident of this state against any corporation

created by or under the laws of any other state, [*353] govern-

ment, or country, if a copy of such attachment and of the in-

ventory of property attached shall have been personally served

on any oﬂicer, member, clerk, or agent of such corporation within

this state, the same proceedings shall be thereupon had, and with

like effect, as in case of an attachment against a natural person,

which shall have been returned served in like manner upon the

defendant.” 2 Comp. Laws, 1871, sects. 6544 and 6550.

The courts of the United States only regard judgments of

the state courts establishing personal demands as having validity

or as importing verity where they have been rendered upon

personal citation of the party, or, what is the same thing, of

those empowered to receive process for him, or upon his volun-

tary appearance.

In Pemzoyer v. Neﬁ’ [rmfe 41] we had occasion to consider at

length the manner in which state courts can acquire jurisdiction

to render a personal judgment against non-residents which would

be received as evidence in the federal courts; and we held that

personal service of citation on the party or his voluntary appear-

ance was, with some exceptions, essential to the jurisdiction of

corporations. They require that the writ issued to the sheriff,
or other officer by whom it is to be served, shall direct him .to
attach the property of the defendant, and to summon him i f he
be found within the county, and also to serve on him a copy of
the attachment and of the inventory of the property attached.
They also declare that where a copy of the writ of attachment
has been personally served on the defendant, the same proceed
ings may be ha d thereon in the suit in all respects as upon the
return of an o riginal writ of summons personally served where
suit is commenced by such summons. 2 Co m p. Laws, 187 1 , sects.
6397 and 641 3.
They also provide, in the chapter regulating proceedings by
an d against corporations, that "suits against corporations may
be commenced by original writ of summons, or by declaration,
in the same manner that personal actions may be commenced
against individuals, and such writ, or a copy of such declaration,
in any suit against a corporation, may be served on the presiding
officer, the cashier, the secretary, or the treasurer thereof ; or,
if there be no such officer, or none can be found, such service
may be made on such other officer or member of such corpora
tion, or in such other manner, as the court in which such suit
is brought may direct ;", and that "in suits commenced by attach
ment in favor of a resident of this state against any corporation
created by or under the laws of any other state, [*353] govern
ment, or country, if a copy of such attachment and of the in
ventory of property attached shall have been personally served
on any officer, member, clerk, or agent of such corporation within
this state, the same proceedings shall be thereupon had, and with
like effect, as in case o f an attachment against a natural person,
which shall have been returned served in like manner upon the
defendant." 2 Comp. Laws, 187 1 , sects. 6544 and 6550.
The courts of the United States only regard j udgments of
the state courts establishing personal demands as having validity
or as importing verity where they have been rendered upon
personal citation of the party, or, what is the same thing, of
those empowered to receive process for him, or upon his volun
tary appearance.
In Pemwyer v. N cff [ aufe 4 1 ] we had occasion to consider at
length the manner in which state courts can acquire jurisdiction
to render a personal judgment against non-residents which would
be received as evidence in the federal courts ; and we held that
personal service of citation on the party or his voluntary appear
ance was, with some exceptions, essential to the j urisdiction of
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the court. The exceptions related to those cases where proceed-

ings are taken in a state to determine the status of one of its

citizens towards a non-resident, or where a party has agreed to

accept a notiﬁcation to others or service on them as citation to

himself. 95 U. S. 714.

The doctrine of that case applies, in all its force, to personal

;'judgments of state courts against foreign corporations. The

ourts rendering them must have acquired jurisdiction over the

party by personal service or voluntary appearance, whether the

party he a corporation or a natural person. There is only this

difference: a corporation being an artiﬁcial being, can act only

( through agents, and only through them can be reached, and

- process must, therefore, be served upon them. In the state where

a corporation is formed it is not diﬂicult to ascertain who are

authorized to represent and act for it. Its charter or the statutes

of the state will indicate in whose hands the control and manage-

ment of its affairs are placed. Directors are readily found, as

also the officers appointed by them to manage its business. hit

I!‘ the moment the boundary [*354] of the state is passed diﬂiculties

arise; it is not so easy to determine who represent the corpora-

bind it.
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\tion there, and under what circumstances service on them will

Formerly it was held that a foreign corporation could not be

sued in an action for the recovery of a- personal demand outside

of the state by which it was chartered. The principle that a

corporation must dwell in the place of its creation, and cannot,

as said by Mr. Chief Justice Taney, migrate to another sov-

ereignty, coupled with the doctrine that an officer of the cor-

poration does not carry his functions with him when he leaves

his state, prevented the maintenance of personal actions against

it. There was no mode of compelling its appearance in the for-

eign jurisdiction. Legal proceedings there against it were, there-

fore, necessarily conﬁned to the disposition of such property

belonging to it as could be there found; and to authorize them

legislation was necessary. .

In JlIcQncen v. llfiddlefori Manufactmfng Co., decided in

1819, the Supreme Court of New York, in considering the ques-

tion whether the law of that state authorized an attachment

against the property of a foreign corporation. expressed the

opinion that a foreign corporation could not be sued in the

state, and gave as a reason that the process must be served on

the head or principal officer within the jurisdiction of the sov-

ereignty where the artiﬁcial body existed; observing that if the

the cou rt. The exceptions related to those cases where proceed
ings are taken in a state to determine the status of one of its
citizen s towards a non-resident, or where a party has agreed to
accept a notification to others or service on them as citation to
himself. 95 U. S. 714.
The doctrine of that case applies, in all its force, to personal
)j udgments of state courts against foreign corporations. The
ourts rendering them must have acquired j urisdiction over the
party by personal service or voluntary appearance, whether the
party be a corporation or a natural person. There is only this
di fference : a corporation being an artificial being, can act only
th rough agents, and only through them can be reached, and
process must, therefore, be served upon them. In the state where
a corporation is formed it is not difficult to ascertain who are
authorized to represent and act for it. Its charter or the statutes
of the state w ill indicate in whose hands the control and manage
ment of its affairs are placed. Di rectors are readily found. as
. also the officers appointed by them to manage its business. llut
i the moment the boundary [ *354] of the state i s passed difficulties
arise ; it is not so easy to determine who represent the corpora
tion there, and under what circumstances service on them will
. bind it.
Formerly it was held that a foreign corporation could not be
sued in an action for the recovery of a personal demand outside
o f the state by which it was chartered . The principle that a
corporation must dwell in the place o f its creation , and cannot,
as said by Mr. Chief Justice Taney, migrate to another sov
e reignty, coupled with the doctrine that an officer of the cor
poration does not carry his fu nctions with him when he leaves
his state, prevented the maintenance of personal actions against
it. There was no mode o f compelling its appearance in the for
eign j u risdiction. Legal proceedings there against it were, there
fore, necessarily confined to the di sposition of such property
belonging to it as could be there found ; and to authorize them
legislation was necessary.
In ��fcQ 11ce1t v. ll.f£ddleto11, �Manufacturing Co ., decided in
1 8 IC), the Supreme Court of New York, in con sidering the ques
tion whether the law of that state authorized an attachment
against the property of a foreign corporation. expresse<l the
opinion that a foreign corporation could not be sued in the
state, and gave as a reason that the process must he served on
the head or principal officer within the j u risdiction of the sov
ereignty where the artificial body existed ; observing that if the

,
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president of a bank went to New York from another state he

would not represent the corporation there; and that "his func-

tions and his character would not accompany him when he moved

beyond the jurisdiction of the government under whose laws he

derived this character.” 16 Johns. (N. Y.) 5. The opinion thus

expressed was not, perhaps, necessary to the decision of the case,

but nevertheless it has been accepted as correctly stating the law.

It was cited with approval by the Supreme Court of Massachu-

setts, in 1834, in Peckham v. North Parish in Haverlzill, the court

adding that all foreign corporations were without the jurisdiction

of the process of the courts of the commonwealth. 16 Pick.

(Mass) 274. Similar expressions of opinion are found in numer-

ous decisions, accompanied sometimes with suggestions that the

doctrine might be otherwise if the foreign corporation sent its

[*355] officer to reside in the state and transact business there

on its account. Libbey v. Hodgdon, 9 N. H. 394; Moulin v.

Trenton Insurance Co., 24 N. J. L. 222.

This doctrine of the exemption of a corporation from suit in

a state other than that of its creation was the cause of much

inconvenience, and often of manifest injustice. The great in-
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crease in the number of corporations of late years, and the im-

mense extent of their business, only made this inconvenience and

injustice more frequent and marked. Corporations now enter

into all the industries of the country. The business of banking.

mining, manufacturing, transportation, and insurance is almost

entirely carried on by them, and a large portion of the wealth

of the country is in their hands. Incorporated under the laws

of one state, they carry on the most extensive operations in other

states. To meet and obviate this inconvenience and injustice,\

the legislatures of several states interposed, and provided for.

service of process on ofﬁcers and agents of foreign corporationsl

doing business therein. \Vhilst the theoretical and legal view,

that the domicile of a corporation is only in the state where it

is created, was admitted, it was perceived that when a foreign

corporation sent its officers and agents into other states and

opened offices, and carried on its business there, it was, in effect,

as much represented by them there as in the state of its creation.

As it was protected by the laws of those states, allowed to carry

on its business within their borders, and to sue in their courts,

it seemed only right that it should be held responsible in those

courts to obligations and liabilities there incurred.

All that there is in the legal residence of a corporation in

the state of its creation consists in the fact that by its laws the
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president o f a bank went to Kew York from another state he
would not represent the corporat ion there ; and that "his func 
tions and h i s character would not accompany him when he moved
beyond the j u risdict ion of the government under whose laws he
derived this character." 16 Johns. ( N . Y. ) 5. The opinion thus
expressed was not, perhaps, necessary to the decision of the case,
but nevertheless it has been accepted as correctly stating the law.
It was cited with approval by the Supreme Court o f Massachu
setts, in 1 834, i n Peckham v. l\'orth Parish iii Haverh ill, the court
adding that all foreign corporations were without the j urisdiction
of the process of the courts of the com monwealth. 16 Pick.
( :l\Iass. ) 274. Similar expressions of opinion are found in numer
ous decisions, accompanied sometimes with suggestion s that the
doctrine might be otherwise if the foreign corporation sent its
[ *355] officer to reside in the state and transact business there
on its account. Libb e}' v. Hodgdo n , 9 N. H. 394 ; Jfo u/in v.
Trc 1 1 t o n Insurance Co ., 24 N. ]. L. 222.
This doctrine of the exemption of a corporation from suit in
a state other than that of its creation was the cause of much
inconvenience, and often of man i fest injustice. The great in
crease in the number of corporations of late years, and the im
mense extent of their business, only made this inconvenience and
inj ustice more frequent and marked. Corporations now enter
into all the indu stries of the country. The business of banking.
mining, manufactu ring, transportation, and insu rance is almost
entirely carried on by them, and a large po rtion of the \vealth
of the country i s in thei r hands. Incorporated under the laws
of one state, they carry on the most extensive operat ions in other
states. To meet and obviate this inconvenience and inj ustice,
the legislatures of several states interposed , and p rovided for .
service o f process on officers an d agents of foreign corporations I
doing business therein . \Vhilst the theoretical and legal view,
that the domicile of a corporation is only in the state where it
is created , \v a s admitted, it was perceived that when a fo reign
corporation sent i t s officers and agents into other states and
opened offices, and carried on its business there, it was, in effect,
as much represented by them there as in the state of i t s creat ion.
As it was protected by the l a \\' S of those states, allowed to carry
on its business within their borders, and to sue in their courts.
it seemed only right that i t should b e hel d respon sible in those
courts to obl igations and liabilities there incu rred.
All that there is in the legal re sidence of a corpo ration in
the state o f its creation consi sts i n the fact that hy its laws the

\
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corporators are associated together and allowed to exercise as

a body certain functions, with a right of succession in its mem-

bers. Its officers and agents constitute all that is visible of its

existence; and they may be authorized to act for it without as

well as within the state. There would seem, therefore, to be no

sound reason why, to the extent of their agency, they should not

be equally deemed to represent it in the states for which they

are respectively appointed when it is called to legal responsibility

for their transactions.

[*356] The case is unlike that of suits against individuals.

They can act by themselves, and upon them process can be

directly served, but a corporation can only act and be reached

through agents. Serving process on its agents in other states, '

for matters within the sphere of their agency, is, in eﬁect, serving

process on it as much so as if such agents resided in the state

where it was created.

I A corporation of one state cannot do business in another

1 state without the latter’s consent, express or implied, and that

L consent may be accompanied with such conditions as it may think

‘- proper to impose. As said by this court in Lafayette Insurance
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Co. v. French, “These conditions must be deemed valid and ef-

fectual by other states and by this court, provided they are not

repugnant to the constitution or laws of the United States, or

inconsistent with those rules of public law which secure the

jurisdiction and authority of each state from encroachment by

all others, or that principle of natural justice which forbids con-

denmation without opportunity for defence.” 18 How. 404, 407;

Paul v. Virginia, 8 Wall. I68.

The state may, therefore, impose as a condition upon which

1a foreign corporation shall be permitted to do business within

1 her limits, that it shall stipulate that in any litigation arising

out of its transactions in the state, it will accept as sufﬁcient

the service of process on its agents or persons specially desig-

. nated; and the condition would be eminently ﬁt and just. And

such condition and stipulation may be implied as well as ex-

pressed. If a state permits a foreign corporation to do business

within her limits, and at the same time provides that in suits

against it for business there done, process shall be served upon

its agents, the provision is to be deemed a condition of the per-

mission: and corporations that subsequently do business in the

state are to be deemed to assent to such condition as fully as

though they had specially authorized their agents to receive ser-

vice of the process. Such condition must not, however, encroach

corporators are associated together and allowed to exercise as
a body certain functions, w ith a right of succession in its mem
bers. Its officers and agents constitute all that is visible of its
existence ; and they may be authorized to act for it without as
well as within the state. There would seem, therefore, to be no
sound reason why, to the extent of their agency, they should not
be equally deemed to represent it in the states for which they
are respectively appointed when it is called to legal responsibility
for their transactions.
[*356] The case is unlike that of suits against individuals.
They can act by themselves, and upon them p rocess can be
directly served, but a corporation can only act and be reached
through agents. Serving process on its agents in other �tatcs,
for matters within the sphere of their agency, is, in effect, serving
process on it as much so as if such agents resided in the state
where it was created.
A corporation of one state cannot do business in another
: state w ithout the latter's consent, express or implied, and tha t
: consent may be accompanied with such conditions as it may think
'
. proper to impose. As said by this court in Lafayette Insurance
Co. v. French, "These conditions must be deemed valid and ef
fectual by other states and by this court, provided they are not
repugnant to the constitution or laws of the United States, or
inconsistent with those rules o f public law which secure the
jurisdiction and authority of each state from encroachment by
all others, or that principle of natural j ustice which forbids con
demnation without opportunity for defence." 18 How. 404, 407 ;
Paul v. Virginia, 8 Wall. 1 68.
The state may, therefore, impose as a condition upon which
.' a foreign corporation shall be permitted to do business within
her l imits, that it shall stipulate that in any litigation arising
out of its transactions in the state, it will accept as sufficient
the service of process on its agents or persons specially desig' nated ; and the condition would be eminently fit and j ust. And
such condition and stipulation may be implied as well as ex
pressed. I f a state permits a foreign corporation to do business
within her limits, and at the same time provides that in suits
against it for business there done, process shall be served upon
its agents, the provision is to be deemed a condition of the per
m i ssion : and corporations that subsequently do business in the
state arc to be deemed to assent to such condition as fully as
though they had specially authorized their agents to receive ser
vice o f the process. Snch condition must not, however, encroach
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upon that principle of natural justice which requires notice

of a suit to a party before he can be bound by it. It must be

reasonable, and the service provided for should be only upon

such agents as may be properly deemed representatives of the

foreign corporation. The decision of this [*357] court in La-

fayette Insurance Co. v. French, to which we have already re-

ferred, sustains these views.

The state of Michigan permits foreign corporations to trans-

act business within her limits. Either by express enactment, as

in the case of insurance companies, or by her acquiescence, they

upon that principle of natural j ustice which rcqmres notice
of a suit to a party before he can be bound by i t . I t must be
reasonable, and the service provided for should be only upon
such agen ts as may be properly deemed representatives of the
foreign corporation. The decision o f this [ * 3 5 7 ] court in L a 
fayette 111s11ra11ce Co. v. Fren ch, to which w e h a v e already re
ferred, sustain s these views.
The state o f !\I ichigan permits foreign corporations to trans

are as free to engage in all legitimate business as corporations

of her own creation. Her statutes expressly provide for suits

being brought by them in her courts; and for suits by attach-

ment being brought against them in favor of residents of the

state. And in these attachment suits they authorize the service

act business within her limits.

Either by express enactment, as

in the case of insu rance companies, or by her acquiescence, they
are as free to engage in all legitimate business as corporations

of a copy of the writ of attachment, with a copy of the inventorv

of the property attached, on “any ofﬁcer, member, clerk, or agent

of such corporation” within the state, and give to a personal

service of a copy of the writ and of the inventory on one of

these persons the force and effect of personal service of a sum-
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mons on a defendant in suits commenced by summons.

It thus seems that a writ of foreign attachment in that state

is made to serve a double purpose,—as a command to the oﬁicer

to attach property of the corporation, and as a summons to the

latter to appear in the suit. \-Ve do not, however, understand

the laws as authorizing the service of a copy of the writ, as a

summons, upon an agent of a foreign corporation, unless the

corporation be engaged in business in the state, and the agent

be appointed to act there. \‘Ve so construe the words “agent

of such corporation within this state.” They do not sanction

service upon an ofﬁcer or agent of the corporation who resides

in another state, and is only casually in the state, and not charged

with any business of the corporation there. The decision in

Neteell v. Great Western Railreay C0., to Mich. 336, supports

this view, although that was the case of an attempted service

of a declaration as the commencement of the suit. The defendant

was a Canadian corporation owning and operating a railroad

from Suspension Bridge in Canada to the Detroit line at \Vindsor

opposite Detroit, and carrying passengers in connection with the

Michigan Central Railroad Company, upon tickets sold bv such

companies respectively. The suit was commenced in Michigan.

the declaration alleging a contract bv the defendant to carry

the plaintiff over its road, and its violation of the contract by

of her own creation.
Her statutes expressly provide for suits
being brought by them in her courts ; and fo r suits by a t t ach
ment being brought against them in favo r of residents of the
state. And in these attachment suits they authorize the service
o f a copy of the writ of attachment, with a copy o f the invcntorv
of the property attached, on "any officer, member, clerk , or a gen t
o f such corporation" within the state, and give to a personal
serv ice of a copy of the w rit a nd of the i n v e n t ory on one of
these persons the force and e ffect of pers o n a l service of a sum
mons on a defendant in suits commenced by summons.
It thus seems that a writ of foreign attachment in that st ate
is made to serve a double purpose,-as a command to the offi cer
to attach property of the corporation, and as a summons to the
latter to appear in the suit. \Ve <lo not , however, understand
the laws as authorizing the service o f a copy o f t h e w ri t , as a

summ 0 n s , upon an agent o f a foreign co rporation , unless the
co rp orat i o n he e n ga ged i n b usi n e s s in the state , a nd t h e agent
he a ppoi n t ed to act there.
\Ve so con stru e the w o rd s "agent
of such corporation wi th i n this stat e . " They d o not sanction
service upon an officer or agent of the corp o r at ion who resides
in another state, and i s onl y ca su a l ly in the state , and not ch ar ge d
T he decision i n
with any business of the corporation there.

Co . , 1 9 M i c h . 336, supports
this view, altho ugh that was the case of an attempted s ervi c e
of a declaration as th e com mencement o f the s u i t . T he defen dant
was a Canadian corpo rat i on o w n i n g a n d operati ng a rai l road
from Su spension Bridge i n Canada to the Detroi t l i n e at \Viml ;;; o r
o pn o s i te Detroit, and carrying passengers in conn ection with the
Mi c higan Central Rail road C o m pany , upon tickets sold bv such
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["‘358] removing him from its cars at an intermediate station.

[*358] removing him from its cars at an intermediate station.
The declaration was served upon Joseph Price, the treasurer of
the corporation, who was only · casually in the state. The cor
poration appeared specially to obj ect to the jurisdiction of the
court, and pleaded that it was a foreign corporation, and had no
place of business or agent or officer in the state, or attorney to
receive service of legal process, or to appear for it ; and that
J os·eph Price was not in the state at the time of service on him
on any official business of the corporation. The plaintiff having
demurred to this plea, the court held the service insufficient.
"The corporate entity," said the court, "could by no possibility
enter the state, and it could do nothing more in that direction
than to cause itsel f to be represented here by its officers or agents.
Such representation would, however, necessarily imply some
thing more than the mere presence here of a person possessing,
when in Canada, the relation to the company of an officer or
agent. To involve the representation of the company here, the
supposed representative would have to hold or enj oy in this state
an actual present official or representative status. He would be
required to be here as an agent or officer of the corporation ,

The declaration was served upon Joseph Price, the treasurer of

the corporation, who was only lcasually in the state. The cor-

poration appeared specially to object to the jurisdiction of the

court, and pleaded that it was a foreign corporation, and had no

place of business or agent or officer in the state, or attorney to

receive service of legal process, or to appear for it; and that

Joseph Price was not in the state at the time of service on him

on any official business of the corporation. The plaintiff having

demurred to this plea, the court held the service insufficient.

“The corporate entity,” said the court, “could by no possibility

enter the state, and it could do nothing more in that direction

than to cause itself to be represented here by its oﬁicers or agents.

Such representation would, however, necessarily imply some-

thing more than the mere presence here of a person possessing,

when in Canada, the relation to the company of an officer or

agent. To involve the representation of the company here, the

supposed representative would have to hold or enjoy in this state

an actual present oﬂicial or representative status. He would be

required to be here as an agent or officer of the corporation,

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:42 GMT / http://hdl.handle.net/2027/mdp.35112105235297
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

and not as an isolated individual. If he should drop the ofﬁcial

or representative character at the frontier, if he should bring

that character no further than the territorial boundary of the

government to whose laws the corporate body itself, and conse-

quently the oﬂicial positions of its officers also, would be con-

stantly indebted for existence, it could not, with propriety, be

maintained that he continued to possess such character by force

and not as an isolated individual. I f he should drop the official
or representative character at the frontier, i f he should bring
that character no further than the territorial boundary of the
government to whose laws the corporate body itself, and conse
quently the official positions of its officers also, would be con
stantly indebted for existence, it coul� not, with propriety, be

of our statute. Admitting, therefore, for the purpose of this

suit, that in given cases the foreign corporation would be bound

by service 011 its treasurer in Michigan, this could only be so

when the treasurer, the then official, the officer then in a manner

impersona-tin-g the comjmny, should be served. Joseph Price was

not here as the treasurer of the defendants. He did not then

represent them. His act in coming was not the act of the com-

pany, nor was his remaining the business or act of any besides

himself. He had no principal, and he was not an agent. He had

maintained that he continued to possess such character by force
statute. Admitting, therefore, for the purpose of this

no oﬁﬁcial status or representative character in this state.” p. 344.

of our

According to the view thus expressed by the Supreme Court

suit, that in given cases the foreign corporation would he bound
by service on i ts treasurer in Michigan, this could only be so

[*359] of l\lichigan, service upon an agent of a foreign corpora-

tion will not be deemed sufficient, unless he represents the cor-

poration in the state. This representation implies that the cor-

poration does business, or has business, in the state for the trans-

:'
'

when the treasurer, the then official, the officer then in a manner
impersonating the compawy, should be scrr:ed. Joseph Pri ce was
not here as the treasurer of the defendants. He did not then
represent them . His act in coming was not the act of the com
pany, nor was his remaining the business or act o f any besides
himself. He had no principal, and he was not an agent. He had
no official status or representative ch ara c t er in this state." p. 344.
According to the view thus expressed by the Supreme Court
f *359] of Michigan, se rvi c e upon an agent of a fo rei gn corpora
tion will not he deemed sufficient, unless he represents the cor
poration in the state. This r ep resen tation implies t hat the cor
poration does business, or has business, in the state for the trans-
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action of which it sends or appoints an agent there. If the agent

occupies no representative character with respect to the business

of the corporation in the state, ‘a judgment rendered upon ser-

vice on him would hardly be considered in other tribunals as

possessing any probative force. In a case where similar service

was made in New York upon an oﬁicer of a corporation of New

Jersey accidentally in the former state, the Supreme Court of

New Jersey said, that a law of another state_ Which sanctioned

such service upon an officer accidentally within its jurisdiction

was “so contrary to natural justice and to the principles of inter-

national law, that the courts of other states ought not to sanction

it.” Moulin v. Trenton Insurance Co., 24 J. L. 222, 234.

\‘\-’ithout considering whether authorizing service of a copy

of a writ of attachment as a summons on some of the persons

named in the statute--a member, for instance, of the foreign

corporation, that is, a mere stocl<holder—is not a departure from

the principle of natural justice mentioned in Laﬂzyette Insurance

Co. v. French, which forbids condemnation without citation, it

is sufficient to observe that we are of opinion that when service

is made within the state upon an agent of a foreign corporation,
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it is essential, in order to support the jurisdiction of the court

to render a personal judgment, that it should appear somewhere

in the record—either in the application for the writ, or accom-

panying its service, or in the pleadings or the ﬁnding of the court

--that the corporation was engaged in business in the state. The

transaction of business by the corporation in the state, general

or special, appearing, a certiﬁcate of service by the proper oﬂicer

on a person who is its agent there would, in our opinion, be

sufficient prima facie evidence that the agent represented the

company in the business. It would then be op II, when the record

is offered as evidence in another state, to show that the agent

stood in no representative character to the company, that his

duties were limited to those of a subordinate employé, or to a

particular [*36o] transaction, or that his agency had ceased when

the matter in suit arose.

In the record, a copy of which was offered in evidence in this

case, there was nothing to show, as far as we can see, that the

Winthrop Mining Company was engaged in business in the state

when service was made on Colwell. The return of the oﬁicer.

on which alone reliance was placed to sustain the jurisdiction of

the state court, gave noinformation on the subject. It did not.

therefore, appear even jrrima facfe that (‘olwell stood in any such

action of which it sends or appoints an agent there. If the agent
occupies no representative character with respect to the business
·
of the corporation in the state, a judgment rendered upon ser
vice on him would hardly be considered in other tribunals as
possessing any probative force. In a case where similar service
was made in New York upon an officer of a corporation of New
Jersey accidentally in the former state, the Supreme Court of
New Jersey said, that a law of another state_ which sanctioned
such service upon an officer accidentally within its jurisdiction
was "so contrary to natural justice and to the principles of inter
national law, that the courts of other states ought not to sanction
it." Moulin v . Trenton. Insurance Co., 24 N. J. L. 222, 234.
\Vithout considering whether authorizing service of a copy
of a writ of attachment as a summons on some of the persons
named in the statute-a member, for instance, of the foreign
corporation , that is, a mere stockholder-is not a departure from
the principle of natural justice mentioned in Lafa'yette Insuran ce
Co. v. French, which forbids condemnation without citation, it \
is sufficient to observe that we are of opinion that when service ,
is made within the state upon an agent of a foreign corporation,
it is essential, in order to support the jurisdiction of the court
to render a personal judgment, that it should appear somewhere
in the record--either in the application for the writ, or accom
panying its service, or in the pleadings or the finding of the court
-that the corporation was engaged in business in the state. The
transaction of business by the corporation in the state, general
or special, appearing, a certificate of service by the proper officer
on a person who is its agent there would, in our opinion, be
sufficient prinia facie evidence that the agent represented the
company in the business. It would then be op; n, when the record
is offered as evidence in another state, to sh ow that the agent
stood in no representative character to the company, that his
duties were limited to those of a subordinate employe, or to a
particular [ *360 ] transaction, or that his agency had ceased when
the matter in suit arose.
In the record, a copy of which was offered in evidence in this
case, there was nothing to show, as far as we can see, that the ,
Winthrop Mining Company was engaged in business in the state i
.
when service was made on Colwell. The return of the officer .
on which alone reliance was placed to sustain the j uri sdiction o f
·
the state cou rt, g-ave no information on the subj ect. It di<l not.
therefore, appear even prima fade that C'olwell stood in any such
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representative character to the company as would justify the

service of a copy of the writ on him. The certiﬁcate of the

sheriff, in the absence of this fact in the record, was insufficient

to give the court jurisdiction to render a personal judgment

against the foreign corporation. The record was, therefore,

properly excluded.

Judgment a/lirmed.

ST. MARY'S FRANCO-AMERICAN PETROLEUM CO. v. WEST

VIRGINIA. in U. S. Sup. Ct., Dec. 3, mo6—2o3 U. S. 183,

51 L. ed. 144, 27 S. Ct. Rep. 132.

\Nrit of error to review a judgment of the Supreme Court

representative character to the company as would justify the
service of a copy of the writ on him. The certificate of the
sheriff, in the absence of this fact in the record, was insufficient
to give the court j urisdiction to render a personal judgment
again st the foreign corporation . The record was, therefore,
properly excluded.
Judgm e n t affirm ed.

of Appeals of West \"irginia awarding a peremptory writ of

mandamus commanding the St. Mary's F. A. P. Co. to appoint

the state auditor general its attorney in fact, to accept service

of process and notice on it, according to W’. Va. Code c. 54, § 24,

and Acts of 1905 c. 39, providing that such auditor shall be such

ST.

MARY'S

FR A N CO-A!vl E R I C A N

VIRG I N IA,

in

PETROLEU M

CO.

v.

W E ST

U. S. Sup. Ct., Dec. 3, 1 oo6---203 U. S. 183,

5 1 L. ed. 1 44,

27

S. Ct. Rep.

1 32.

attorney for every foreign corporation and every non-resident do-

mestic corporation and receive for the state $to from the corpor-

ation for each process served on him for it. The St. Mary’s F.

A. P. Co. is a corporation organized under the laws of VV. Va.,

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:42 GMT / http://hdl.handle.net/2027/mdp.35112105235297
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

and having its office and chief works out of the state at Lima,

Ohio.

FULLER, C. J. It is argued that the act of February 22, 1905,

is invalid under the Fourteenth Amendment, in that it deprives

the company of liberty of contract and property without due

process of law, and denies it the equal protection of the laws.

But in view of repeated decisions of this court, the contention

is without merit. 'I‘he state had the clear right to regulate its

own creations, and, a fortiori, forei n corporations permitted to

transact business within its borders3

In this instance it pp]; all non-resident dgmgstig §Q[QQ[3.j,iQQS,

which elected to have their laces of business and works

of the state, and all forei n cor orations comin int l

\Vrit of error to review a j udgment of the Supreme Court
o f Appeals of \Vest Virginia awarding a peremptory writ of
mandamus commanding the St. Mary's F. A . P. Co. to appoint
the state auditor general its atto rney in fact, to accept service
of process and notice on it, according to \V. Ya. Code c. 54, § 24,
and Acts of 1 905 c. 39, providing that such auditor shall be such
attorney for every foreign corporation and eve ry non-resident do
mestic corpo ration and receive for the state $ r o from the corpor
ation for each process served on him for it. The St. Mary ' s F.
A. P. Co. is a corporation organized under the laws of \V. Va.,
anci having its office and chief works out of the state at Lima,
Ohio.

on the same footing in respect of the service of process, and the

law 0 erated on all these alik

5 -g-lassiﬁéafion was reasonable and not open to consti-

tutional Qlzjeetiog, Orient Insurance Conzjrauy v. Daggs, 172

U. S. 557, 563; l/Voters-Pierce Oil Company v. Texas, 177 U. S.

43; Central Loan and Trust C0m[>au_v v. Campbell, 173 U. S.

'81: National Council v. State Council, 203 U. S. I51 ; J\"0rtlzn'cst-

Fu L.I,ER, C. J. I t is argued that the act of February 22, 1905,
is invalid under the Fourteenth Amendment, in that it deprives
the company of liberty of contract and property without due
process o f law, and denies it the equal protection of the laws.
But in view o f repeated decisions of this court, the contention
is without merit. fr' he state had the clear right" to regulate its
own creations, and, ci fortiori, forei �1 corporations permitted to
transact business within its borders. )
In this in stance it put all non-resident <lornestic corporation_s,
which elected to have thei r places of business and work s outside
of the state, and all forei n cor orations comin int
on t 1e same foot ing in respect of the service o f process, and the
law o erate<l on all these alik
lassifi
ion was reasonabl e and not o en to con i 
tutional objection, O rien t Iusura11 ce Com pany v . Da r;gs, 1 72
U. S. 5 5 7 , 563 : fVatcrs-Pierce O il Compaws v. Texas, 1 77 U. S.
43 ; Ce11 tra! L oan an d Trust Co m p an y v . Campb ell, 1 73 U. S.
·R � : National Co u n cil v. State Council, 203 U. S. 1 5 1 ; !v'ortlzH•cst-
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on Fourteenth Amendment, Chap. 16.

‘ It is true that the prior law left it to the corporation to

appoint an attorney to represent it, and that the act of February,

1905, changed this so as to make the auditor such attorney, but

this at the most was no more than an amendment as to the

appointment of an agent, and when the St. ' "s_C.ompanX__

accepted its charter it did so subject to the right of aingudmgm,

nd we agree with the state court that the [*I9z] requirement

of the payment of ten dollars to the auditor for the use of the

tate does not amount to a taking of property without due process

0% an unjust discrimination. Charlotte Railroad v. Gibbs, 142

U. S. 386; People v. Squire, 145 U. S. I75. If the act is valid,

that is.

justice of the act, and its alleged inconsistency with the state

constitution and laws, are matters with which we have nothing

0 do on this writ of error: and the question whether the pro-

vision that the corporation shall not be required to pav any fee

to any one theretofore appointed an attorney is invalid or not.
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The objections going to the expediency or the hardships and

equires no consideration on this record.

Judgment aﬁirnzed.

That a public corporation cannot be sued out of its county or state

·

is held in Board of Dirertors \'. Bodkin (1902), I08 Tenn. 700. 69 S. W.

‘~2‘"0. .

' EYNOLDS v. STOCKTON. in U. S. Sup. Ct., May 11, 189r—u0 U.

$ S. 254. II S. Ct. 773.

5 whether the court was bound to give full faith and credit under

the constitution to a judgment of the supreme court of New York

"discharging" Joe‘ Parker as ancillary receiver of the New jersey

·, , ,

'fe insurance Co. The court of chancery refused to give cticct

• ,

'I;'hat a puhHc rorporation can n ot he sue-cl out of its cotmty o r state
is held in B o a rd <>f D irec t o rs ,.. R11dki11 ( 1 902 ) , 108 Tenn. 700. 6cJ S . \V.

.2,0.

-

to The judgment of the New York court. on the ground that it

�t

petition in the case before it.

‘Er,’

BRE\\'F.R, \Ve are of opinion that the decision of the chan-

court of New jersey, as sustained by the court of errors and
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Questions the Pleadings Enable the Court to Decide.

� ' ltEY!'iOLDS
� '.'.t-'\ Error to the court o f ch r
J crsey.
th ancl
� ls het h r the court hound e
\he con stitution to a j u l
n t of the supreme court
� "tlischarging Jot\ Parker as
e e r of the X

J
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v.

w

e
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was without jurisdiction. not being responsive to any prayer or

S TO C K T O X . ; n U . S. Sup. Ct., Mar I I ,
S. 25,, I I s. Ct. 77.l·

was

c g-i ne

a n c e y o f X ew
t o g· i v fu l l fai

an c i l l a ry re c i v

'

..
�
'

.

,

�

18'>1-qo U.

The <J n c s t i o n
cred i t

u n der

o f Xew

York

cw

Jersey

· re Jn , ura n c e Co. T h e cou rt of c h a nce r y re fu sed to gfrc e ffect
·
to the j udgment of the "!\ew York court. on the g-ro u n c l that it
was wi thout j ur i s d ic t io n , not h c i ng- r e sp o n s i v e to any prayer 01
petition in th e case be fore i t .

TIREW F. R , J. "'e a re o f o p i n i o n t b a t the dec i s i o n o f t h e c h a n 
�
c�ry court of Ne w Jersey, as s11stainecl by the co ur t o f errors and

"'
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�
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Juclgm e n t aflirm ed.

Error to the court of chancery of New Jersey. The question

\

. J
.'

I

hat Questions the Pleadings Enable the Court to Decide.

Q

L ife

Co m pany v. Riggs, 203 U. S. 243 ; Brannon
on Fourteenth A mendment, Chap. 1 6.
It is true that the prior law left it to the corporation to
appo i n t an attorney to represent i t , and that the act of February,
1 90 5 , changed this so as to make the auditor such attorney, but
lhis at the most was no more than an amendment as to the
appointment of an agent , and whrn the St. !\(ary's Companx._
accepted its charter it did so subject to the right o f amendment.
n<l we agree with the state court that the [ * 192] requirement
of the payment of ten dollars to the auditor for the use of the
1
�tate does not amount to a taking of property without due process
o� an unj ust discrimination. Charlo tte Ra ilroad v. Gibbs, q .2
iU. S. 386 ; People v. Squ ire, 1 45 U. S. 1 75 · If the act is valid,
\�
hat is.
'
.;
The obj ections go i n g to the e x pe d ie ncy or the hardships amt
j u s tice of the act, and its al leged in co ns i s ten cy with the state
'\
I
,._.
con stitution and laws. are matters with which we have nothing
�
o <l o on th i s writ o f error : and the question whether th e pro
,
:vi sion that the co rpo ra t i on shall not he req uired to pav any fee '-" '-. :
..
to any one theretofore a pp o in t e d an attorney is invalid or not,
'-.J
l
e<Ju i res no c o nsid e ra t io n on this record .
t

cm Life Insurance Comjvany v. Riggs, 203 U. S. 243; Brannon

\

'
'

.
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appeals of that state, is correct, and must be affirmed. The ﬁrst

and obvious reason is that the 'ud ment of the su reme _

i cw ‘or was not res onsive to the iss - * he sec-

tion of the federa constitution which is invoked by plaintiffs is

Section I of Article IV, which provides that “full faith and credit

shall be given in each state to the public acts. records, and judicial

proceedings of every other state.” Under that section the full

faith and credit demanded is only that faith and credit which the

judicial proceedings had in the other state in and of themselves

require. It does not demand that a judgment rendered in a court

of one state without jurisdiction of the person shall be recognized

by the courts of another state as valid, or that a judgment ren-

dered by a court which has jurisdiction of the person, but which is

in no way responsive to the issues tendered by the pleadings and is

rendered in the absence of the defendant, must be recognized as

valid in the courts of any other state. The requirements of that sec-

tion are fulﬁlled when a judgment rendered in a court of one state,

which has jurisdiction of the subject-matter and of the person,

and which is substantially responsive to the issues presented by

the pleadings. or is rendered under such circumstances that it is
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apparent that the defeated party was in fact heard on the matter

determined, is recognized and enforced in the courts of another

state. The scope of this constitutional provision has often been

presented to and considered by this court, although the precise

question here presented has not as yet received ' attention. It

has been adjudged that the constitutional provisi does not make

a judgment rendered in one state a judgment in another state

upon which execution or other process may issue; that it does

not forbid inquiry in the courts of the state to which the judg-

ment is presented, as to the jurisdiction of the court in which it

was rendered over the person, or [*265] in respect to the subject-

matter, or, if rendered in a prececding in rem its jurisdiction of

the res. W'ithout referring to the many cases in which this con-

stitutional provision has been before this court, it is enough to

notice the case of Thompson \'. lVhitman,_I8 Wall. 457. The

view developed in the opinion in that case, as well as in prior

opinions cited therein, paves the way for inquiry into the question

here presented. If the fag; Qf a judgment rendered in a court of

n’! ‘ ‘I \ \ I . yr .

to the 'urisdicti ' ' U‘ 1 t V

person or the subject-matter, it certainly also does not preclude

inquiry as to whether the judgment so rendered was so far re-

he sec
, or
was not res on s1ve to he iss
l ew
tion of the fcdera constitution which is invoked by p l ain t iffs is
Section I of Article IV, which provides that " full faith and c redit
shall he given in each state to the public acts. record s, and judi c i al
proceedings of every other state." C ncler that section the full
fai th and crecl it demanded is only that faith and credit whicJ1 t he
j udic i al proceedings had in the other state in and of themselves
reciui re. It does not demand that a j udgment rendered in a cou rt
o f one state w i thout j urisdiction of the person shall be recognized
by t h e courts o f another state as valid, or that a j udgment ren
dered by a court wh ich has j urisdiction of the person , hut wh ich is
in n o way r e spon si ve to the issues tendered by the pleadings and is
rendered i n the absence of the defendant, must be recognized as
valid i n the courts of any o ther state. The requi rements of that sec
tion are fu lfillecl when a j udgment rendered in a court of one state,
wh ich has j u risdiction of the subj ect-matte r and o f the person,
and which is substantially r e spo n s i v e to the i �sues p re s en t e d by
the pleadings, or is rendere\! under such ci rcumstances that i t is
apparent that the de feated party was in fact heard on the matter
determined , is recog-nizecl and enforced in the courts of another
state. The scope of this constitutional provision has often been
presented to and com idered by this cou rt, a l t h o u gh the p recise
question her e p resen t e c l h as not as y e t received A a t tention. I t
h a s been a d j u d ged that t h e constitutional provisi �loes not make
a j udgment rendered in one state a j u d gm en t in another state
upon wh ich execution or other process may issue ; that it does
not fo rbid inquiry in the cou rts of t he state to which the j udg
men t is presented, as to the j ur isdiction of the court in which it
was ren dered over the person, or [ *265 ] in respect to the subj ect
matter, or, if rendered in a prececcl in g in rem its j u risdiction o f
the res. \Vithout r e ferring to the many ca:'es i n which this con
s t i t u t i o na l pro v i s i o n has hcen before this court, it is enough to
notice the case of Th o mpson , .. T V h itma11, . 1 8 \Vall. 457. The
v i e w developed in the opinion in that c a s e , a s \vell as in prior
opinions ci tc(l there i n , paves the way for inqui ry i nto the question
he re presented . U the fact of a j udgm e nt rendered in a court of
gns srntr clrws not p!iiwhole in�nisy in the coprts pf another as.
to the j ur i s d i c t iog pf the co11rt rendering tl]e judgment over t!u;
person or the subj ect-matter, i t certainly also does not preclude
inqui ry a s to whether t he j udgment so rendcrecl was so far re-
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sponsive to t h e i Stles tendered by the plead in gs a s t o be a proper

sponsive to the issues tendered by the pleadings as to be a proper

e xercise of j u r isdic tion on the part of the co11rt rendering i t. Take

\ exercise of jurisdiction on the part of the court rendering it. Take

“I an extreme case: Given a court of general jurisdiction, over

an e x t reme ca e :

0') actions in ejectment as well as those in replevin, a complaint in

repleY in for the possession of certain specific property, personal

Y service upon the defendant, appearance and answer denying title;

sen· i ce t1pon the defendant, appearance and ans\\"er denying title ;

could (there being no subsequent appearance of the defendant and

no amendment of the complaint) a judgment thereafter rendered

could ( th e re being no subseq u e n t appearance of t h e d e fendant and

in such action for the recovery of the possessioh of certain real

no a m e ndment o f the complai n t ) a j u dgment thereafter rendereil

‘i estate be upheld? Surely not; even in the courts of the same

in such action for the recO\·ery o f the po. sess ioh o f certain real

\ state. If not there, the constitutional provision quoted gives no

greater force to the same record in another state.

. (

estate be upheld ?

state.

\\'e are not concerned in this case as to the power of amend-

ment of pleadings lodged in the trial court, of the effect of any

'

\ \' e are not concerned i n this case as to the power of amend
ment of pleadings lodged in t h e t r ial cou r t , of the effect o f anv
amendment made under such po\\"er. for no a m e n d ment was macl e

- g or asked. And without amendment of the pleadings, a judgment

0 for the recovery of the possession of real estate, rendered in an

‘ action whose pleadings disclose only a claim for the possession

•

'}

of personal property. cannot be sustained, although personal ser-

And w i t hout amendment o f the pleadings, a j u dgm e n t
f o r the recovery o f the p o s ession of real estate, rendered i n an
or asked.

'

vice was made upon the defendant. The invalidity of the judg-

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:42 GMT / http://hdl.handle.net/2027/mdp.35112105235297
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

\

\\~\ ment depends upon the fact that it is in no manner responsive to

the issues fendered by the pleading s. llus idea uilderhes all liti-

1 tion. Its emphatic language is that : <r ~ ~ 11-

..i
\

action "·hose pleadings d isclose only a claim for the possession
of personal property. cannot be sustained. a l though per onal ser

�

v i ce w a s made upon the d e fendant. The invalid ity o f the j lldg
ment depends upon the fact that it is in no manner respon s i ve 1 o
the i ssues tendered by the pl eadings . 'Ih1 idea u nderlies all l iti-

�

,'\\, _.SIVC u on tic iartie to tie hti ation must be responsive to the

\ matters controverted “‘26o . Nor are we concerned witi

i

\ '\ question as to the rule which obtains in a case in which, while

-S the matter determmed was not, in fact, put in issue by the plead-

‘ ings, it is apparent from the record that the defeated party was

I

It

- s1ve l1 on t

§

\ case the proposition so often afﬁrmed, that that is to be considered

as done which ought to have been done, may have weight, and the

amendment which ought to have been made to conform the lead-

ings to the evidence may be treated as having been made. Here

there was no appearance after the ﬁling of the answer, and no

» participation in the trial or other proceediu \'hate\§r may

thereto, the judme

matters |~'

emphatic langua O"e i . t ha ,
u)arl1e o t 1e liti()"ation m u st be respon s i \·e to t h e
·

1

[*266].

matters con t roverted

\ ‘ present at the trial and actually litigated that matter. In such a

\

Surely not : even in the cour ts of the same

I f not there , the con titu tio nal prO\· i:-;ion q uoted gives no

greater force to the same record in another state.

3 amendment made under such power. for no amendment was made

i...

Given a court of general j u risdi ction , over

actions i n ej ectment a s ,,·el l as those in repl e v i n , a complaint in

replevin for the possession of certain speciﬁc property, personal

X or are we concerned \\" I t

1

1c

question a s to the ru le \\" h i ch obta i n s in a case i n w h i c h , w h i l e

-�.

.....

the matter determ ined was not, in fact , p u t in i sue by t h e plead

ings, i t is apparent from the record that t h e de feated party was

\

present a t the t r ial and actlla lly l i t igated that matter.

' -�

case t h e propo it ion

\

l

o

o ften affirmed, t h a t that i

In such a

to be consid ered

as done w h ich ought to han been clone, may h ave \\"eight, and the

amendment \\" h i c h ough t to have been made to con form the
ings t o t h e evi dence may be treated as h av i n g h en mack.

�
'"'

, lead 
H e re

there w a s no appearance a ft e r t h e fil ing o f the a n \\' Cr, and no

participation in the trial or other proceedina .
b e the rule '' here ubstantial amendmen t ·

"'

,)>

perm i t ted and macle. and the defendan
i t appear t h a t he take.:; actual pa
·

determin ed, the rule i
pond only to the
thereto. the
·

uni

'h. l\:\ r may
-

laint a re

here
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which determines the conclusiveness of a judgment rendered in

one court of a state, as to all subsequent inquiries in the courts

of the same state, enters into and limits the constitutional pro-

vision quoted, as to the full faith and credit which must be given

in one state to judgments rendered in the courts of another state.

In the opinion of the court of errors and appeals, the case of

.l/unday v. Vail, 34 N. J. Law 4IS, is cited. In that case the prop-

which determines the concl u s i veness of a j udgment re ndered in
o f the same state, enters i n to and l i m i t s the con stitu tional pro
v i s i o n quote d , a s to the fu l l faith and credit wh ich must be given
in one state to j uclg-ments ren d e red in the cou rts of another state.
I n the o p i n i on of the court o f errors and appeals, the case o f

osition stated in the syllabus. and which is fully sustained by the

opinion, is that ‘a decree in equity, which is entirely aside of the

issue raised in the record. is invalid, audwill be treated as a

nullity even in a collateral proceeding?‘ It appeared that on

May I2, I8J,I, Asa .\londay, the owner, with his wife, Hetty

Monday, conveyed the premises for which the action (which was

one of ejectment) was brought, to John Conger, upon the follow-

lowing trust. to-wit: “For the use and beneﬁt of the said Asa

Monday and wife, and the survivor of them, with the remainder

to the children of said Asa Monday and wife. in equal parts and

shares, in fee.U Plaintiff was the sole surviving issue of Asa

Monday and Iietty [*267] .\londay, and took, under the facts,

all the title which, on the 12th of ‘.\lay, 1841, was vested in Asa
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l\londay. On January 16, 1844, Ephriam .\Ionday ﬁled his bill

in the court of chancery, setting forth that he had loaned certain

moneys to Asa Monday upon an agreement that he, the said Asa,

would secure said loan by a mortgage upon his land, including

the premises in question: and that Asa, in violation of his agree-

ment, and to defraud him of his rights, had conveyed them away

to John Conger, upon the trust already mentioned. The bill also

showed that plaintiff had obtained judgment for his debt. The

prayer was. “that the deed of conveyance of said lands so made

by the said Asa Monday and Iletty, his wife, to the said John

Conger. and the said deed and declaration of trust so made

M o 11 day v. Va il, 3 -t I\ . J . Law 4 1 8 , i s cited.

In that case th e prop

osi tion stated in the syllab u s , and which is fu l l \- sustainecl b\" the
opinion , is that

"-

d e � ree in equity, w h ich is e � tircly a s i d e

�f

the

i s s ue ra i sed i n t h e record. is invali d , and · will he treated as a
•
a col lat eral p roceed ing. ' '
I t appeared th at on

n u l l i ty even in
l\T ay

12,

1 8-.p , .-\ sa :\Ionday, the owner, w it h h i s w i fe , Hetty

1\ f on c l ay , conyeyecl the p rem ises for which the action ( wh ich was
one of e j ectmen t ) was b rought , to J oh n Cong-e r, upon the fol low
l o w ing t m s t , to- w i t :

' ' For the u s e and hcn e fi t o f the said :\sa

l\ I o n d ay and w i fe , and the survivor o f them, w i th the rem a i n d e r
to t h e ch i l d ren of said .-\ s a � l on d ay and w i fe , i n e q u a l p a r t s a n d
shares, in fee . ' '

P l a i n t i ff w a s t h e s o l e surviving- i s s u e of A s a

:\ l on d ay a n d Hetty

[ *267 ]

::\Ionday, ancl t o o k , u n d e r t h e facts,

all the t i t l e wh ich , on the I zth of ). lay, I 8..p . w a s v e sted i n A s a
Monda y .

On J a n ua ry 1 6, 1 8-+4, E p h r i a m :\Ionday filed h i s bill

i n the court o f chancery, setting forth that h e h a d loaned certain
moneys to A s a :\lond a y u p o n an agreement that h e , the said Asa,

and executed by the said John Conger and wife as aforesaid, may,

by the order and decree of this honorable court, he set aside and

declared to be fraudulent and void against the said judgment and

writ of execution on your orator. and that the said judgment and

execution of your orator may be decreed a lien on said lands, and

tenements so conveyed to said John Conger,” etc. Plaintiff was

a defendant in that action, and, then an infant, appeared by her

father as her guardian. The decree, which was entered on the

15th of December, 1846, was generally that the said deed from

Asa I\londay and wife to Conger was fraudulent, null, and void.

and of no force whatever in law or equity; and ordered and

,.
•·

one court of a state, as to all subsequent inquiries i n the courts

wo u l d s e c u re said l oan by a mo rtgage upon his land, including
t h e p r e m i s e s in question : and th a t .Asa, in v iolation of his agree
m e n t , and to de fraud him of h i s rights, had conveyed them away
to Joh n Conger, upon the trust al ready mentioned.

The bi ll also

sho\\'cd t h a t plaint i ff hacl obta ined j u dgm ent for h i s deht.

The

p rayer w a s , ' ' that the deed o f conveyance o f said lan d s so made
by the sai d Asa ::\I on<lay and H etty . his w i f e , to the said John
Conge r. and the s a i r l d ee d and

declaration o f t ru s t s o made

a n d e x ecuted hy th e s a i d John Cong-e r and w i fe a s aforesa i d . may,
by t h <l o r d e r a n rl c! C'cree o f this honorable court , be set a s i r le and
d c c l a recl to b e fraudulent and voi d aga i n s t the s a i d j u d gmen t and
writ of e x ecution on y o ur o ra tor, a n d t h a t the saicl j u dgmen t and
e x e c u t i on o f y o u r orator may be dec reed a l i en on said land s , and
t e n ements so

conveyed to said Joh n Conge r , " etc.

Plain t i ff w as

a d e frn<lant i n that action , an d , then an i n fa n t , appeared by h e r

f a t h e r as h e r guard i a n .

The decree, w h i ch was entered o n the

1 5 th o f December, T 846, w a s general ly that the s a i d deed f rom

A s a ). f on cla\" a n d ·w i fe to Con�cr was frau d u l e n t , n u l l , ancl v o i d .
.
a n d o f no force w h a tever in l a w or equ i ty ; and orde rec l a n d

•
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adjudged that it be delivered up to be cancelled; and further, that

the 'plaintiﬁ's judgment is and was a lien. No proceedings were

had under this decree, the money due plaintiﬁ having been paid

or secured to him. Subsequently and on September I5, 1851, a

decree for costs against Asa Monday, in another suit, was entered

in the chancery court. Upon such decree the property in question

was levied upon and sold to defendant. The validity of the title

acquire by this proceeding was the matter in controversy. The

title of plaintiff was good under the trust deed of May I2, 1841,

unless defeated by this. sale and the deed thereon ; and defendant’s

title, adverse to plaintiff's, depended on the question whether the

decree of December 15, 1846, was valid to the extent of [*268]

its language. annulling absolutely the conveyance from Asa Mon-

day and wife to John Conger, and directing the surrender of such

deed, or notwithstanding its general language. was to be limited

to the matters of inquiry presented by the complaint and answer,

and, therefore simply an adjudication that the deed was voidable,

and annulling it so far as it conflicted with the rights of plaintiff

in that suit, leaving it to stand good as a deed inter [’(l-l'fC’S, and

valid as to all other parties. It was held that the latter was the
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true construction, and that the general language in the decree was

limited by the matters put in issue by the pleadings. \/Ye quote

from the opinion: “The inquiry is, had the court jurisdiction to

the extent claimed? jurisdiction may be deﬁned to be the right

to adjudicate concerning the subject-matter in the given case. To

constitute this there are three essentials: I. the court must have /

cognizance of the class of cases to which the one to be adjudged

belongs: 2, the proper parties must be present; and, 3, the point

decided must be, in substance and effect. within the issue. That a

court cannot go out of its appointed sphere. and that its action

is void with respect to persons who are strangers to its proceed-

ings, are propositions established by a multitude of authorities. A

defect in a judgment arising from the fact that the matter decided

was not embraced within the issue has not, it would seem, re-

ceived mnch judicial consideration. And yet I cannot doubt that,

upon general principles, such a defect must avoid a judgment. It

is impossible to concede that because ;'\ and 13 are parties to :1

suit, a court can decide any matter in which they are interested, \/

whether such matter be involved in the pendingr litigation or not.

Persons by becoming suitors do not place themselves for all pur-

poses under the control of the court. and it is only over these par-

ticular interests, which they choose to draw in question, that a
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adj udged that it be delivered up to be cancelled ; and further, that
the ·pla intiff's j udgment is and was a lien. No proceedings were
had under this decree, the money due plaintiff having been paid
or secured to him. Subsequently and on September 1 5 , 1 85 1 , a
decree for costs against Asa �Ionday, in an other suit, was entered
in the chancery court. Gpon such decree the property in question
was levied upon and sold to defendant. The validity of the title
acquire by this proceeding was the matter in controversy. The
title of plaintiff was good under the trust deed of �fay 1 2 , i 8. p ,
unless defeated bv this sale and the deed thereon ; and defendant's
title, adverse to p laint�ff's, depended on the question \vhether the
decree of December 1 5, 1846. was valid to the extent o f [*268]
its language. annulling absolutely the conveyance from A sa �fon
day and w i fe to John Conger, and directing the surrender of such
deed, or notwithstanding its general language, was to be limited
to the matters of inqu iry p resented by the complaint and answer,
and , therefore simply an adj udication that the deed was voidable,
and annulling it so far as it conflicted with the rights of plaintiff
in that suit, leaving i t to stand good as a deed in ter pa-rtcs, and
valid as to a11 other parties. I t was held that the latter was the
true construction, and that the general language in the decree was
limited by the matters put in issue by the plead ings. \V e quote
from the opinion : ''The inquiry is, had the court j u risdiction to
the extent claimed ? Jurisd iction may be defined to be the right
to adjudicate concerning the subj ect-matter in the given case. To r/
constitute this there are three essentials : I . the court must have 1
cognizance of the class of cases to which the one to be adj udged
belongs : 2, the proper parties must he present ; and, 3, the point
decided must be, in substance and effect. within the issue. That a
court cannot go out of its appoi nted sphere, and that its action .
)
is void with respect to persons who are strangers to its proceedings, are propositions established hy a multitude o f authorities. A
defect in a judgment arising from the fact that the matter decided
was not embraced within the issue has not, it would seem, re
ceived much judicial consideration . Arn\ yet I cannot doubt that,
upon general principles, such a defect must avoid a j udgment. It
i s impossible to concede that because A anct H are parties to :i
suit, a court can decide any matter i n which th ey are i n terested , t/
whether such matter be invol ved in the pending- litigat ion or not.
Persons by becoming suitors do not place t h e m s e h· es for all pur
poses under the control of the cou rt. and it is only over these par
ticular interests, which they choose to draw in question, that a
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power of judicial decision arises.’ And again, “A judgment

upon a matter outside of the issue must, of necessity, be altogether

arbitrary and unjust, as it concludes a point upon which the parties

have not been heard. And it is upon this very ground that the

parties have been heard, or have had the opportunity of a hearing,

that the law gives so [*269] conclusive an effect to matters ad-

judicatedp And this is the principal reason why judgments be-

come estoppels. lut records or judgments are not estoppels with

reference to every matter contained in them. They have such

efficacy only with respect to the substance of the controversy and

its essential concomitants. Thus Coke, treating of this doctrine,

says: ‘A matter alleged that is neither traversable nor material

shall not estop.’ Co. Litt. 352b. And in a note to the Duchess of

Kingston’s Case, in 2 Smith’s Lead. Cases 535, Baron Comyn is

vouched for the proposition that judgments ‘are conclusive as to

nothing which might not have been in question, or were not ma-

terial.’ for the same doctrine, that in order to make a decision

conclusi e not only the proper parties must be present, but that

the court must act upon ‘the property according to the rights that
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appear" upon the record, I refer to the authority of Lord Redes-

dale: Gifford v. Hort, Sch. 8: Lef. 386, 408. See also. Gore v.

Stacjmole, I Dow. 18, 30; Colclough v. Sternu-m, 3 Bligh, 181,

186.” Reference is made in the opinion to the case of C0r'niithe

v. Griﬂing, 21 Barb. 9, in respect to which the court said: “Com-

missioners in partition, in their distribution, embraced land other

than that contained in the petition, and the court conﬁrmed their

report, and it was held that such judgment was a nullity, ‘as the

jurisdiction was conﬁned to the subject-matter set forth and de-

scribed in the petition.’ In this case the court had jurisdiction in

cases of partition, and the decision was upon the ground that the

decree was void, as it was aside from the issue which the pro-

ceedings presented."

This case is very much in point. \Ve regard the views sug-

gested in the quotation from the opinion as correct, and as proper-

ly indicating the limits in respect to which the conclusiveness of

a judgment may be invoked in a subsequent suit inter partes. See,

also, Unfried V. Heberer, 63 Ind. 67. In that case the inquiry

was as to the effect of a decree of foreclosure rendered upon de-

fault. In the complaint in the foreclosure proceedings the widow

and children of the mortgagor were named as parties, he having

(lied prior to the commencement of the suit. The allegation of

the complaint was [*27o] that the defendants were interested as

power of j udicial decision arises." And again, "A j udgment
upon a matter outside of the issue must, of necessity, be al together
arbitrary and unj ust, as it concludes a point upon which the parties
have not been heard. And it is upon this very ground that the
parties have been heard, or have had the opportunity o f a hearing,
that the law gives so l *269] conclu s ive an effect to matters ad
j uclicatecl. Ami this is the principal reason why j udgments be
come estoppcl s. B u t records or j udgments are not estoppels with
re ference to every matter contained in them. They have such
efficacy only with respect to the substance of the controversy and
its essential concom itants. Thus Coke, treating o f th i s doctrine,
says : 'A matter alleged that is neither traversable nor material
shall not estop.' Co. Litt. 3 5 2b. And in a note to the D u c llcss of
Kingston 's Case, in 2 Smith's Lead. Cases 5 3 5 , Baron Comyn is
vouched for the proposition that j udgments \a re conclusive as to
nothing which m ight not have been in qu e s t ion , or were not ma·
terial.' for the same doctrine, that in order to make a decision
conclusi � e not only the proper parties must be p resent , hu t that
the court must act upon 'the property according to the righ ts that
appear' upon the record , I ref er to the authori ty of Lord Redes
dale : G i ffo rd v. Hort, Sch. & Lc f. 386, 4o8. See also. G o re v.
Stacpoolc, I Dow. 1 8, 30 ; Colclo u gli v. Sternum, 3 Bligh, 1 8 1 ,
1 86." Reference i s made i n the opinion t o the case o f C o rwithe
v. Griffing, 21 Barb. 9, in respec t to which the court sai d : ''Com
m issioners in partition, in their distribution, embraced land other
than that contained in the peti tion, and the court confirmecl their
report, and it was held that such judgment was a nullity, 'as the
j u risd iction was confined to the subj ect-matter set fo rth and de
scribed in the petition.' Jn this case the court had j urisdiction in
cases of partition, and the decision was upon the ground that the
dec ree \Vas void , as i t was aside from the issue which t he pro
ceedi ngs presented . ' '
T h i s case is very m u c h i n point. \V c regard the views sug
gested in th e quotation from the opin ion as correct, ancl as proper
ly indicat ing the limits in respect to which the conclusi veness of
a j udgment may be invoked in a subsequent suit i11 ter partcs. See,
also, Unfried v. H cbcrcr, 63 Ind. 67. I n that case the inq u i ry
was as to the effect of a decree of foreclosure ren dered upon de
fault. I n the compl aint in the fo reclosure proceed ings the wi do w
and children of the mortgag-or were named as parties, he having
died prior to the commencement of the suit. The allegation of
the complaint was [ *270] that the defendants were in tere�tecl as
·
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heirs, and the prayer was for a decree foreclosing such interests.

It was not averred that the widow had joined in the mortgage, or

even that she was a widow; but she was made a defendant, and

alleged to be an heir. Subsequently she asserted rights in the

premises as widow, and in respect to this decree upon default,

the court observed: “A widow is an heir of her deceased husband

only in a special and limited sense, and not in the general sense

in which that term is usually used and understood. When the said

Anna made default in the action for foreclosure, nothing was

taken against her as confessed, nor could have been, which was

not alleged in the complaint, and, as nothing was alleged hostile

to her claim as widow, it follows that nothing concerning her claim

as such widow was concluded against her by the judgment of

foreclosure. This proposition we regard as too well founded in

principle to need the citation of authorities to sustain it. See,

however, Helms v. Low, 4I Ind. 210; Fletcher v. Holmes, 25 Ind.

458; Minor v. 1/Valtcr, 17 Mass. 237.” See, also, Gaucher v. Clay-

ton, decided by Vice—Chancellor \-Vood, and reported in II Jurist

n. s. 107, 34 L. J. n. s. Ch. 239.

In the case of Packet Company v. Sicklcs, 24 How. 333, 34I,
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Mr. Justice Campbell, speaking for the court, declared, that “the

essential conditions under which the exception of the res judicata

becomes applicable are the identity of the thing demanded, the

identity of the cause of the demand, and of the parties in the

character in which they are litigants.” In the case of Smith v.

Ontario, 18 Blatchford 454, 457, Circuit Judge \Va1lace observed,

that Qhe matter in issue” has been deﬁned in a case of leading‘

authority, as “that matter upon which the plaintilf proceeds by

his action, and which the defendant controverts by his pleading/l

King v. Chase, 15 N. H. 9. ‘mt without multiplying authorities,

the proposition, suggested by those referred to, and which we

aﬂirm, is, that in order to give a judgment, rendered by even a

court of general jurisdiction, the merit and ﬁnality of an adjudi-

cation between the parties, it must, with the limitations heretofore

stated, be responsive to the issues tendered by the pleadings. In

other [*27I] words, that when a complaint tenders one cause of

J

action, and in that suit service on, or appearance of. the defend- /

ant is made, a subsequent judgment therein, rendered in the ab-

sence of the defendant, upon another and different cause of action

than that stated in the complaint, is without binding force within

the courts of the same state; and, of course, notwith-
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heirs, and the prayer \Vas for a decree foreclosing such interests.
It was not averred that the widow had j oined in the mortgage, or
even that she was a widow ; but she was made a de fendant, and
alleged to be an heir. Subsequently she asserted rights in the
premises as widow, and in respect to this decree upon default,
the court observed : "A widow i s an heir o f her deceased husband
only in a special and limited sense, and not in the general sense
in which that term is usually used and understood . \Vhen the said
Anna made default in the action for foreclosure, nothing was
taken against her as con fessed, nor could have been, wh ich was
not alleged in the complaint, and, as nothing was alleged hostile
to her claim as widow, it follows that noth ing concerning her claim
as such widow was concluded against her by the j udgment o f
foreclosure. This proposition we rega rd as too well founded i n
principle t o need the citation o f authorities t o sustain i t. Sec,
however, Helms v. L o< ·e, 4 I Ind. 2 1 0 ; Fle tch er v . Ho l m es, 25 Ind.
458 ; .:J!i11 or v . .vValtcr, i7 l\fass. 237." See, also, Go ucher v. Clay
ton, decided hy Vice-Chancellor \Vo od, and reported in I 1 Jurist
n. s. 1 07, 34 L. ]. n. s. Ch. 239.
In the case of Packet Co mpany v. Sickles, 24 How. 333, 34 1 ,
l\f r. Justice Campbell , speak ing for the court, declared, that "the
essential condi tions under wh ich the e?Cception of the res judicata
becomes appl icable are the identity of the thing demanded, the
identity o f the cause of the demand, and o f the part ies in the
character in wh ich t hey are l itigants." I n the case of Smith v.
O n tari o, 18 Blatchford 454, 457, Circuit Judge \Vallace observed ,
'
e matter in issue" has been defined in a case of leading
that
authority, as ''that matter upon which the plaintiff proceeds byj v'
his action, and which the de fendant controverts by his p leading.' '
K ing v. Chase, 1 5 N. H. 9. But without mul tiplying authorities,
the proposition, suggested by those re ferred to, and which we
affirm, is, that in order to give a j udgment, rendered by even a
court o f general j uri sdiction, the merit and final ity o f an adj udi
cation between the parties, it must, with the limitat ions heretofore
stated, be responsive to the issues tendered by the pleadings. In
other [*271 ] words, that when a complaint tenders one cause of
action, and in that suit service on, or appearance of. the defend- (
ant is made, a subsequent j udgment therein, rendered i n the ab
sence of the defendant, upon another and different cause of action
than tha t stated in the complaint, is without binding force within
the courts of the same state ; and, o f course, notw ith-

4!i
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standing the constitutional provision hereinbefore quoted, has no

better standing in the courts of another state.

This proposition determines this case; for, as has been shown,

the scope and object of the suit in the New York court was the

subjection of the fund in the hands of the superintendent of the

insurance department of that state to the satisfaction of claims

against the New York company. The cause of action disclosed

in the original complaint was not widened by any amendment;

and there was no actual appearance by the receiver Parker or the

New Jersey company subsequently to the ﬁling of their answer.

No valid judgment could, therefore, be rendered therein, which/

went beyond the subjection of this fund to those claims.

But another matter is also worthy of notice. At the time of

the rendition of this judgment in the Supreme Court of New

York, Parker had lost all authority to represent the New jersey

company. His authority in New Jersey, the state of primary ad-

ministration, had been transferred to Stockton. the present re-

ceiver. By a decree in the very court, and in the very suit in the

state of New York, in which he had been appointed ancillary re-

ceiver for that state, a decree had been entered discharging him

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:42 GMT / http://hdl.handle.net/2027/mdp.35112105235297
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

from further power and responsibility. If it be said that the at-

tention of the court in which the judgment in question was en-

tered had not been called to this loss of representative power on

the part of Parker, a sufficient reply is, that if the power was gone

it is immaterial whether the court knew of it or not. \?\"l1atever

reservation of power a court may have by num: fro tum: entry to

make its judgments operative as of the time when the represen-

tative capacity in fact existed, it is enough to say that no exercise

of that power was attempted in this case. Suppose it had been.

or suppose that Parker, as ancillary receiver, had not been [*272]

discharged by any order in the New York court, would the ad-

ministration of this estate in the chancery court of New jersey,

through a receiver appointed by it, or the assets in the hands of

such receiver, be bound by this decree entered in the court of

New York? Clearly not. The idea which underlies this runs

through all administration proceedings, and has been recently

considered by this court in the case of Johnson v. Powers, I39 U.

S. 156, II S. Ct. 525. If Parker had still remained the ancillary

receiver in the State of New York, a judgment rendered against

him as such would bind only that portion of the estate which

came into his hands as ancillary receiver, and would not be an

s ta nd i n g the constitutional provi s ion he re i n be fo re quoted , has no
b e tt e r standing in t he courts of another st at e .
This p ro p os i ti o n determines this case ; for. as h a s been sh o w n ,
the scope and obj ec t o f the s u i t i n the New York c o u r t was the
s ub j ecti on o f the fund in the hands of the superintendent of the
in su r a nce d e p a r tm e n t o f that s t a t e to the satisfaction of claims
a ga i n s t the New York company. The c a u s e o f action d i sc losed
in the or i g i n al c om pl a i n t was not w i<lened by an y amendmen t ;
and there \vas no actual a ppeara nce by the receiver P a rk e r or the
Kew J e rs e y company subsequently to the filing of t h e i r
No v al i d j u dgment c o u l d , therefore , be rendered th erei n , which
went beyo n d the subj ection o f this fund to those claims.
But another matter i s also w o r t hy of notice. A t the time of
t h e rendition of this j u d gm en t i n the Supreme Cou r t o f 1\ c w
York , Parker had l o s t all aut hor i t y t o represent t h e 1\ ew J e rsey
c o m p a ny . H i s a ut hority in Kew J ersey, the state of p r i m a ry a d 
m i n i s tration , had h c e n t r ans f e r r e d to Stockton , the pres::>n t re
c e iver . Dy a d ec ree in the v e ry cou rt, and i n the very su i t i n the
state of New York , i n which he had been appo i nt ed ancillary re
c e i v e r for th a t state, a decree had been e n t ered d ischarging h i m
from further power a n d responsihility . I f it he said that the at
tention of the court i n which the j udgme n t in q ues t i o n was en
tered had not been called to th i s loss of re p r e se n t ati v e p o \\'er on
the part of Parker, a s u fficient r ep ly is, th at if t he power was gone
it is immaterial whet h e r the court knew of it or not. \Vha t ever
reservation of power a court ma y have by 11 1 w c tro t u n e e n t ry to
mak e i t s j u d gm e n t s o pe ra t i v e as o f the time when the repre�en, tativc c a p a c i ty in fact existecl, it is e n o u g h to say that no e x e r c i s e
of that power was attempted in this case. S u pp o se it hacl been,
or su pp o se that Parker, as ancillary receiver, had not been [ * 2 7 2 ]
d i scharged b y any order i n t h e N c w Y o r k court, would t h e ad
m i n i s t ration of th is estate i n t h e chancery court of Xew Jersey ,
th r o u gh a r ec e i v er appointed by i t , or the assets in the hands o f
such receiver, b e bou nd by th i s decree entered i n t he court o f
N" ew York ? Clearly not. T h e idea w h i c h underlies this nms
t h r o ugh all administration p r o c e e di n g s , and has been recently
con s i d e red by t h i s court in the case of Joh ns o n v. P O'<i.'Crs, I 39 U.
S. I 56, I I S. Ct. 525. If Parker h ad sti l l remained the anci l lary
receiver i n the S t at e of -:\" ew York , a j u d gm en t ren d e red agai nst
him as such w o u l d b in d on ly that p o r t i o n o f t h e estate which
came into h i s h a n d s as ancillary receiver, and w o u l d not be an

answer. ./
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operative and ﬁnal adjudication against the receiver appointed by

operative and final adj udication against t he receiver appointed by
the court of original administration. \V here a receiver or ad
ministrator or other custodian o f an estate is appointed by the
courts of one state the courts of that state rese rve to themselves
full and exclusive j u risdiction over the assets of the estate within
the limits o f the state. \Vhatever orders, j udgments, or decrees
may be rendered by the courts of another state in respect to so
much of the estate as is within its limits, must be accepted as
conclusive in the courts of primary administration ; and whatever
matters a re by the courts of primary administration permitted to
be litigated in the courts of another state, come w ithin the same
rule of conclusiveness. Beyond this, the proceedings of the courts
of a state in which ancillary administration is held are not con
clusive upon the administration of the courts of the state in \vhich
primary administration 1s had.
And this rule 1s not
changed, al.though a party whose · estate is being ad
minis tered by the courts of one state permits himself
or itsel f to be made a party to the litigation i n the
other. vVhatever may be the rule if j urisdiction is acquired by a
court before administration proceedings are commenced, the mo
ment they are commenced, and the estate is taken possession of
by a tribunal o f a state, that moment the party whose estate is th us
taken possession o f ceases to have power to bind the· estate in a
court o f another state , either voluntary or by submitting him
self to the j u risdiction o f the latter court. So, as Stockton, the
receiver appointed by the chancery court o f [ *273] ::\ew Jersey,
the court having primary j urisdiction, was not a party to the pro
ceedings in the �ew York court, and was not authoritatively rep
resented therein, the j udgment, even i f responsive to the issues
tendered by the plead ings, was not an adj ud ication binding upon
him, or the estate in his hands .
For these reasons the decree of the court below was correct
and it is affirmed.

the court of original administration. Where a receiver or ad-

ministrator or other custodian of an estate is appointed by the

courts of one state the courts of that state reserve to themselves

full and exclusive jurisdiction over the assets of the estate within

the limits of the state. V\/hatever orders, judgments, or decrees

may be rendered by the courts of another state in respect to so

much of the estate as is within its limits, must be accepted as

conclusive in the courts of primary administration; and whatever

matters are by the courts of primary administration permitted to

be litigated in the courts of another state, come within the same

rule of conclusiveness. Beyond this, the proceedings of the courts

of a state in which ancillary administration is held are not con-

clusive upon the administration of the courts of the state in which

primary administration is had. And this rule is not

changed, although a party whose‘ estate is being ad-

ministered by the courts of one state permits himself

or itself to be made a party to the litigation in the

other. Whatever may be the rule i f jurisdiction is acquired by a

court before administration proceedings are commenced, the mo-
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ment they are commenced, and the estate is taken possession of

by a tribunal of a state, that moment the party whose estate is thus

taken possession of ceases to have power to bind the'estate in a

court of another state, either voluntary or by submitting him-

self to the jurisdiction of the latter court. So, as Stockton, the

receiver appointed by the chancery court of [*273] New Jersey,

the court having primary jurisdiction, was not a party to the pro-

ceedings in the New York court, and was not authoritatively rep-

resented therein, the judgment. even if responsive to the issues

tendered by the pleadings, was not an adjudication binding upon

him, or the estate in his hands.

For these reasons the decree of the court below was correct

and it is affirmed.

A decree forclosing the title of a defendant against -whom no relief

was asked in the original complaint was held not void because there was

_ an amended complaint ﬁled asking such relief, and notice of it given

such defendant before such decree. Harrison v. Union Trust Co., 144

326, 39 E. 352. '

.

A decree fo rclosing th e title o f a defendant against whom no reli e f
w a s asked i n the original complaint w a s h e l d n o t void because there w a s
an amended complaint fri ed asking such relie-f, and notice of i t g i ven
such d e fendant before such decree. llarriso11 Y. U11 io11 Trust Co., 144
326, :39 N . E. 352.
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SACHE v. WALLACE, in Minn. Sup. Ct., May 31, I907—l0I Minn. I69,

112 N. W. 386, 118 Am. St. Rep. 612, II L. R. A. N. S. 803

Action by \Vm . R. Sache against Ellen M . Gi llette and
Emma L. Wallace. J udgment for plaintiff, and he appeals from
an order m od i fying it.

Action by W'm. R. Sache against Ellen M. Gillette and

Emma L. Wallace. Judgment for plaintiff, and he appeals from

an order modifying it. '

BROWN, J. This action was brought under Revised Laws

of 1905, section 4424, to determine adverse claims to certain real

BROW N,

property. The complaint, so far as here material, alleges that

� ·

described therein; that it is vacant and unoccupied; and that

property.

defendant claims some title or interest therein adverse to plain-

I

•

to be the owner in fee simple of the above described real

estate, * * * and that the defendant may be adjudged to have

that he may have such other and further relief,” etc. )The sum—

..

to be the owner in
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the action. Thereafter, on application of plaintiff, the court below

made an order reciting the service of the summons and default

of defendant and directing the entry of judgment (‘in all things

in accordance with the prayer of the complaint’) There were

no ﬁndings of fact disclosing the source of plaintiff’s title to the

'

property, or the title or right of defendant, nor any ﬁnding upon

fee

simple

of

the

above

described

real

estate, * * * and that the defendant may be adj udged to have
no right, title, interest or estate in said real estate, * * * and
that he may have such other and further relief," etc. ) The sum

mons was duly served, but defendant made no appearance i n

the action. Thereafter, on application of plaintiff, the court below
made an order reciting the service of the summons and default
of defendant and direct ing the entry of j udgment f'in all things

which to predicate a judgment transferring to plaintiff defend-

ant's title, if any she had. The order for judgment was in the

form often used in default cases, and does not disclose that any

evidence was offered for the consideration of the court. On

in accordance with the prayer of the complaint.') There were
no findings o f fact disclosing the source of plaintiff's title to the
property, o r the title or right o f defendant, nor any finding upon
which to predicate a j udgment transferring to plaintiff defend
ant's title, if any she had. The order for j udgment was in the

June 27, I905, judgment was duly entered by the clerk, substan-

tially asj prayed for in the complaint, to the effect that plaintiff

was the owner of the property and that defendant had no title

or right therein, and for the following further relief not prayed

for in the complaint, nor embraced within the scope of the order

for judgment, namely: “ t is further ad'ud ed and ‘ t

all the ri ht it ' ‘ ' ' '

form often used in default cases, and does not disclose that any
evidence was offered for the consideration of the court.
On
June 27, 1905, j udgment was duly entered by the clerk , substan
tially as· prayed for in the complaint, to the effect that plaintiff

e cndant be and it is hereb' transferr

\Villiam R. Sache, the plaintiﬁ in this action.”

Defendant was in fact neither owner of the property at the

time of the commencement of the action nor had she any interest

The complaint, so far as here material, alleges that

defendant claims some title or interest therein adverse to plain
tiff. \'.'Wherefore the plaintiff prays that he may be adj udged

no right, title, interest or estate in said real estate, * * * and

mons was duly served, but defendant made no appearance in

This action was brought under Revised Laws

the plaintiff is the owner in fee simple of the land, which is
described therein ; that it is vacant and u noccupied ; and that

I

tiff. (‘Wherefore the plaintiff prays that he may be adjudged

J.

of r905, section 4424, to determine adverse claims to certain real

'
the plaintiff is the owner in fee simple of the land, which is

\

therein when judgment was entered, having prior thereto con-

wa the owner of t h e property and that defendan t had no title
or right therein, and for the following further relief not pra.v ecl
for in the complaint, nor embraced within the scope of the order
'
...

for j udgment, namely : " I t is further adj udged and deqeed tbat

all the right, title. int rest, estate gr lien jp. to. u,pqn, or agaimt
said prem ises held, owned, o r o. se ed b said lie
ae enclant]. be and it is he reby transferred to and yested j.g
·

\\'i l! iam R . Sache, the plaintiff in this action . "

Defendant was i n fact neither owner of the property a t the
time of the commencement of the action nor had she any interest
therein when j udgment was entered, having prior thereto con-
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veyed the same to Emma L. Wallace; but the deed had not then

been recorded. On October 3!, 1906, more than a year after the

entry of the judgment, [*171] Mrs. Wallace, upon affidavits set-

ting forth her ownership of the property and her ignorance of

the action or judgment, moved the court to strike from the judg-

ment the provision quoted above in full, by which the title of

defendant was transferred to and vested in plaintiff, on the

ground, among others, that the court had no authority to incor-

porate the same in the judgment, in that the relief thereby grant-

ed was not prayed for in the complaint. The court granted the

motion, and plaintiff appealed.

It is contended by appellant that, conceding for the purposes

of the point that the relief granted exceeded that to which

plaintiff was entitled under the complaint, the inclusion thereof

in the judgment was an error or irregularity not going to th

jurisdiction of the court, to be corrected by motion or appea

within the time prescribed by statute for the correction of suc

errors; that the judgment, not having been so proceeded against

became, after the time for appeal had expired, ﬁnal and con

elusive as to all the world. 1 ri ' '
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wholly upon the uestion whether the embodi ent of the exc -

sive rehef 1n the judgment was a mere irre ularit Y hether

mere

May that

a judgment of a court of competent jurisdiction, afteﬁhe expira-

tion of the time of appeal, cannot be impeached, either directl_v

or indirectly, for mere errors or irregularities not going to the

jurisdiction of the court; but in all cases where the court exceeds

its jurisdiction, and want of jurisdiction appears upon the face

of the record, the judgment may be attacked at any time, before

or after the time for appeal, even by a person not a party to the

action, but who is affected thereby in his property rights: M nel-

Icr v. Reimer, 46 Minn. 314, 48 N. NV. 1120; I2 Ency. of P1. &

Pr. I88: Phelps v. Hcaton, 79 Minn. 476, 82 N. W. 990.

I. The courts are not in full harmony as to what constitutes

an irregularity within the meaning of the rule referred to. Gen-

erally speaking, however, an irregularity may be defined as a

failure to follow appropriate and necessary rules of practice or

procedure, omitting some act essential to the due and orderly

conduct of the action or proceeding. or doing it in an improper

manner: 17 Am. & Eng. Ency. of Law, 2d ed.. 48r: ]cm1c.r.¢ v.

C1'rcm't Judge, 42 Mich. 469, 4 N. W. 220: Holmes v. Russel.

9 Dowl. 487. Errors or defects of this character, [172] that

I

veyed the same to Emma L. Wallace ; but the deed had not then
been reco rded. On October 3 I , 1906, more than a year after the
entry of the j udgment, [ * 1 7 1 ] Mrs. Wallace, upon affid�vits set
ting forth her ownership of the property and her ignorance o f
the action o r j udgment, moved the court t o strike from the j udg
ment the provision quoted above in full, by which t�e title of
defendant was trans ferred to and vested in plaintiff, on the
ground, among others, that the court had no authority to incor
porate the same in the j udgment, in that the rel ief thereby grant
ed was not prayed for in the complaint. The court granted the
motion, and plaintiff appealed.
It is contended by appellant that, conceding for the purposes
of the point that the relief granted exceeded that to which
plaintiff was entitled under the complaint, the inclusion thereo
in the j udgment was an erro r or i rregularity not going to th
j u risdiction of the court, to be corrected by motion or appea
within the time p resc ribed by statute for the correction of sue
errors ; that the j udgment, not having been so proceeded against
became, after the time for appeal had expired, final and con

elusive as to all the world. '.IJlF merits of this cgpteptjgg denewl
wholly u on the uestion whether the embo i ent of the exc s1ve re 1e m t e j udgment was a mere irre ularit
:}lether
i
xcee e
1c ion an
ower o t e court. I f a mere
i rre
n y, counse s contention is sound.
It is ele ffif ntary that
a j udgment of a court of competent j u risdiction , a fter1"
t he expira
tion of the time of appeal, cannot be impeached, either directly
or indirectly, for mere e rrors or i rregularities not going to the
j u risdiction of the court ; but in all cases where the cou rt e xceeds
its j u risdiction , and want o f j u risdiction appears upon the face
I
of the record, the j udgment may be attacked at any time, before
or a fter the time for appeal, even by a person not a party to the
action , but who is affected thereby in his property rights : M1tel
ler v. Reim er, 46 Minn. 3 1 4, 48 N. \V. 1 1 20 ; 1 2 Ency . of Pl . &
Pr. 1 88 ; Phelps v. Heaton, 79 l'viinn. 476, 82 N. \V . 990.
1 . The courts are not in full harmony as to what constitutes
an i rregularity within the meaning of the rule referre d to. Gen
erally speaki ng, however, an irregularity may be define<l as a
failure to follow appropriate and necessary rules of practice o r
procedu re, omitting some act essential to the d u e and orderly
conduct of the action or proceeding. or doin g it in an improper

manner : 1 7 Am . & Eng. Ency. o f Law , 2<l ed 48 1 : fc11 ncss v.
Cirrnit Judge, 42 Mich. 469, 4 N. W. 220 : Holm es v. Russel.
..

9 Dowl. 487.

Errors or defects of thi s character,
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may be amended without prejudice to the absolute rights of the

parties, do not affect the jurisdiction of the court to the extent

that its ﬁnal action is a nullity, but proceedings outside the au-

thority of the court, or in violation or contravention of statutory

prohibitions, are, whether the court have jurisdiction of the

parties and subject matter of the action or proceedings, or not,

utterly void: Ex parte Simmons, 62 Ala. 416; Er partc Gibson,

31 Cal. 619, 91 Am. Dec. 546; Barton v. Saunders, 16 Or. 51, 8

Am. St. Rep. 261, 16 Pac. 921.

The mere fact that the court has jurisdiction of the sub-

ject matter of an action before it does not justify an exercise

of a power not authorized by law, or a grant of relief to one of

‘the parties the law declares shall not be granted. If the court

may do so under the guise of “jurisdiction of the subject matter,”

then it may commit all sorts of depredations upon the rights of

parties, particularly in default cases. “Jurisdiction of the subject

matter” means, not only authority to hear and determine a par-

ticular class of actions, but authority to hear and determine the

partictilar questions the court assumes to decide. Though it has

‘general jurisdiction over the subject matter, for instance, of
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actions to foreclose mortgages, to quiet title to real property, or

for damages for personal injuries, its power to decide and deter-

mine matters in dispute between the parties in a given action is

limited to hose questions which are brought before it by the

pleadings. he foundation of the rule that judgments of a court

of competent jurisdiction are attended with a presumption of

absolute verity is the fact that the parties have been properly

brought into court and given an opportunity to be heard upon

the matters determined. But the foundation falls and the rule of

verity ceases when it aﬁirmatwe y app eeorel-thatr

the judgment a(ju<1cated and determin d ~ 'eh

the_p_ar r . ' en the court goes beyond and

outside the issues made by the pleadings, and in the absence of

one of the parties determines property rights against him which

he has not submitted to it, the authority of the court is exceeded,

even though it had jurisdiction of the general subject of the

matters adjudicated. Such a departure cannot be held a mere

irregularity. This position is sustained both from the view point

of our statutes upon the subject and under the rules and prin-

ciples of the common law.

2. The action was one to determine adverse claims to real

property. [I73] The complaint alleges title in plaintiff. and that

defendant claims to have some estate or interest therein adverse

may be amended without prej udice to the absolute rig h t s of the
parties, do not affect the j urisdiction of the court to the extent
that its final action is a nullity, but proceedings outside the au
thority o f the court, or in violation or contraventioP. of statutory
prohibitions, are, whether the court have j urisdiction of the
parties and subj ect matter of the action or proceedings, or not,
utterly void : E.r pa.rte Simmons, 62 Ala. 4 1 6 ; E.r partc Gibso n ,
3 1 Cal. 6 1 9, 9 1 Am. Dec. 546 ; Barto n v. Sa unders, 1 6 O r . 5 1 , 8
Am. St. Rep. 26 1 , 1 6 Pac. 92 1 .
The mere f ac t that the court has j urisdiction o f the sub
j ect matter of au action before it docs not j usti fy an exercise
of a pow er not authorized by law, or a grant of relief to one of
1 the parties the law declares shall not be granted.
I f the court
may do so under the guise of "j urisdiction of the subj ect matter,"
then it may commit all sorts of dcprctlations upon the rights of
parties, particularly in default cases. "Jurisdiction of the subj ect
"
m a tt e r
m e a n s , not only authority t o hear and determine a par
ticular class of actions, but authority to hear and determine the
p a rti c u lar questions the court assumes to decide. Though i t has
ge n e ral jurisdiction over the subj ect matter, for instance, of
actions to foreclose mortgages, to quiet title to real property, or
for dam ages for personal inj u ries, its power to decide and deter
mine matters in di spute between t h e parties in a given action i s
limited t o J hosc questions which are brought before it by t h e
pleadings. 'J°' he foundation of the rule that j ud gmen t s of a court
of competent j urisdiction are attended with a presumption o f
absolute verity is the fact that the parties have been properly
brought into court and given an opportunity t o be hear d upon
the matters determined. But the foundation falls and t h e rule of
verity c e a se s when it affirmatively appears from fbe re-rordthat-
'ch
t he j udgment ad1 uchcated and c le te rmi n
r .
en th e cou r t goes be:v ond and
t he p�1 r
o u t s i d e the issues ma<le by th e pleadings, ancl in the absence of
one of the parties determines p roperty rights against him which
he has not submitted to it, the authority of the court is exceeded,
even though it had j urisdiction of the general subject of t h e
matters adj udicatecJ . Such a departure cannot be heM a m e r e
irregu larity. T h i s position is sustained both from the view p o i n t
of o u r st atutes upon the subj ect and uncler the rules and prin
c iples of the common law.
2. The action was one to determ ine a cl v er � e claims to real
property. f 1 7 31 The complaint alleg-cs title in plain tiff, and that
d e fen d a n t c lai ms to have some estate or interest therein ad v e r se
·
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to plaintiff. The prayer for relief was that plaintiff be decreed

the owner of the property, and that defendant be adjudged to

have no interest in or title to the same. The court ordered judg-

ment for the relief demanded in the complaint. Plaintiﬁ‘ caused

judgment to be entered for the other and further relief now

objected to.

Our statutes (Rev. Laws 1905, see. 4264) provide

That “as against a defendant who does not answer, the relie /

granted to plaintiff shall not exceed that demanded in the com

plaint. Against all others, he may have any relief consistent wit

the complaint and within the issue actually tried.” This plain

and explicit language ought, it would seem, to relieve from

serious doubt the question whether a judgment entered in viola-

tion of its terms is void for want of jurisdiction. The command

of the statute is unqualiﬁed, and its purpose is obvious. The

object of the statute was to prevent “snap judgments” against

defendants, who, upon examination of the complaint in an action

against them, are content that the plaintiff may have the relief

therein demanded, and for that reason do not appear or answer.

Defendants so situated may rely upon the statute for their pro-
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tection, and are not required to follow the action or the proceed-

ings therein, for the purpose of ascertaining whether a judgment

other than that demanded has been entered against them. A

judgment in violation of the statute cannot, therefore, be a mere

irregularity to be cured by amendment, but the exercise of power

expressly withheld from the court, and consequently beyond its

jurisdiction.

‘Although every exercise of power not possessed by a court

will not necessarily render its action a nullity, it is clear that

every ﬁnal act, in the form of a judgment or decree, granting

relief the law declares shall not be granted, is void, even when

collaterally called in question. ‘This is fundamental, and must

be applied to this case, unless we are to adopt a new rule, not

contemplated by the lawmakers, which will compel all litigants

to be vigilant in preventing an Imlawful invasion of their rights.

A construction of the statute which would require this of the

defendant in a case of this character, or sustain a judgment for

greater relief than that demanded, on the theory that the exces-

sive relief was a mere irregularity, would emasculate the statute

and render [174] it inoperative and of no practical value. \V;,d,o

n2t_§)_£Qr_LSLLu£italmL_nn_ﬂ1lL££zx1£IiL_Mtl1Lt_a.JdQlaLkm-of

'. c m nd ' extra'u ' ' and void. Of course, an instance

might arise, in the case of an imperfectly framed prayer for

t o plaintiff. The prayer for relief was that plainti ff b e decreed
the owner o f the property, and that defendant be adj u<lge<l to
have no interest in or title to the same. The cou rt ordered j udg
ment for the relief demanded in the complaint. Plaintiff caused
j udgment to be entered for the other and further rel ief now
obj ected to.
Our statutes ( Rev. Laws 1905, sec. 4264) provide
That "as against a defendant who does not answer, the rel ie
granted to plaintiff shall not exceed that demanded in the com
plaint. Against all others, he may have any relief consistent wit
the complaint and within the issue actually tried." This plain
and explicit language ought, it would seem, to relieve from
serious doubt the question whether a j udgment entered in violation of its terms is void for want of j urisdiction. The command
of the statute is unqualified, and its purpose is obvious. The
obj ect of the statute was to prevent "snap j udgments" against
defendants, who, upon examination of the complaint in an action
against them, are content that the plaintiff may have the relief
therein demanded, and for that reason do not appear or answer.
Defendants so situated may rely upon the statute for their pro
tection, and are not required to follow the action or the proceedings therein, for the purpose of ascertaining whether a j udgment
other than that demanded has been entered against them. A
judgment in violation of the statute cannot, therefore, be a mere
irregula rity to be cured by amendment, but the exercise of power
expressly withheld from the court, and consequently beyond its
j u risdiction.
I Although every exercise of power not possessed by a court
will not necessarily render its action a nullity, it is clear that
every final act, in the form of a j udgment or decree, granting
relief the law declares shall not be granted, is void, even when
collaterally called in question. I This is fundamental, and must
be applied to this case, unless we are to ado�t a new rule, not
contemplated by the lawmakers, which will compel all litigants
to be vigilant in prev-enting an Jmlaw ful invasion of their rights.
A construction of the statute which would require this of the
defendant in a case of this character, or sustain a j udgment for
greater relief than that demanded, on the theory that the exces
sive relief was a mere irregularity, would emasculate the statute
and render [ 1 74 ] it inoperative and of no practical value. \�o
not so construe it, but, an the contrary, hold that a yjglation of
its command is extrajudicial and void. Of course, an instance
might arise, in the case of an imperfectly framed prayer for

]
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The prayer of the complaint here before us is complete, and asks

for all the relief the allegations of the complaint justify.

A number of authorities are cited by counsel for the

plaintiff which apparently sustain his view of this question. But

we are not inclined to follow them. They are at variance, as

seems to us, with sound logic, reason, and the weight of authority.

In VVisconsin, for instance, it has been held that a judgment

sentencing a person to a longer term of imprisonment than the

statute warrants is an irregularity, to be corrected by appeal, and

not void for want of jurisdiction: In re Graham, 74 VVis. 450,

17 Am. St. Rep. 174, 43 N. VV. 148. The contrary doctrine is

upheld by the supreme court of the United States: Ex parte

Nielsen, 131 U. S. 176, 9 Sup. Ct. Rep. 672, 33 L. ed. 118. and

cases there cited. The VVisconsin rule is followed in South

Dakota, but by a divided court. Under a statute similar to our

own, two of the three judges of the supreme court of that state

held that a judgment in a default case which granted relief be-

yond that demanded in the complaint was not void, but merely

erroneous or irregular: Mach ‘Z’. Blanchard, 15 S. Dak. 432, 9r
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Am. St. Rep. 698, 90 N. VV. I042, 58 L. R. A. 8II. In Indiana,

in actions for the recovery of money, a judgment for an excessive

amount is held erroneous but not void ;1 while in other forms of

actions, as will be presently shown, judgments granting relief in

excess of that demanded by the pleadings are held by that court

void for want of jurisdiction: Gum E. R. Co. v. Mexico R. Co.,

140 Ind. 158, 39 N. E. 443, 3 L. R. A. 700; McFadden v. Ross,

108 Ind. 512, 8 N. E. 161. The distinction between the two

classes of judgments is found in the fact that the miscalculation

of interest, or other mistakes in reference to the amount of re-

covery, are clerical in their nature, and should be corrected by

motion or appeal.(A clear departure from the relief demanded

in equitable actions materially differs from an excessive judg-

ment in actions for money only.‘

3. But the weight of authority sustains the proposition that

at common [I75] law the judgment is void for want of jurisdic-

tion. In fact, it may be said our statute created no new rule on

the subject, but merely adopted that existing at common law.

It is laid down in I Black on Judgments, 242, as a general prin-

ciple. that. in addition to jurisdiction of the parties and subject

1Accord: I\'c!r/'mm \'. White, 72 Iowa 173, 33 N. \V. 627.
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where a judgment beyopd its scape might be sustained, if
w1t \in the allegations of the cowplaiAt But such is not tbii; �ai;@,
1'hc prayer of the complaint here be fore us is complete, and asks
for all the relief the allegations of the complaint justify.
A number of authorities are cited by counsel for the
plaintiff which apparently sustain his view of this questi on. But
we are not inclined to follow them. They are at variance, as
seems to us, with sound logic, reason , and the weight of authority.
I n \Visconsin, for instance, it has been held that a j udgment
sentencing a person to a longer term of imprisonment than the
statute warrants is an irregularity, to be corrected by appeal, and
not void for want of j urisdiction : Iii re Graham, 74 \V is. 450,
17 Am. St. Rep. 1 74, 43 .N. \V. 148. The contrary doctrine is
uphel d by the supreme court of the Vnited States : Ex parte
1\'ielscn, 1 3 1 U. S. 1 76, 9 Sup. Ct. Rep. 672, 33 L. ed. 1 1 8. and
cases there cited. 1'he \Visconsin rule is followed in South
Dakota, but by a divided court. Under a statute similar to our
own, two of the three j udges o f the supreme court of that state
held that a j udgment in a default case which granted relief be
yond that demanded in the complaint was not void, but merely
erroneou s or i rregular : Mach '£'. Bla11 cliard, 1 5 S. Dak. 432, 9 1
A m . St. Rep. 698, 9<:> N . W. 1042, 5 8 L . R. A . 8 1 r. In I ndiana,
in actions for the recovery of money, a j udgment for an excessive
amount is held erroneous but not void ;1 while in other forms of
actions, as will be presently shown, judgments granting relief in
excess of that demanded by the pleadings are held by that court
void for want of j u risdiction : Gum E. R. Co. v. M c.rico R. Co . ,
1 40 Ind. 1 58, 39 N. E. 443 , 3 L. R. A . 700 ; llfcFaddcn v. Ross,
1 08 Ind. 5 1 2, 8 N . E. 1 6 1 . The distinction between the two
classes of j u dgments is found in the fact that the miscalculation
of in terest, or other m istakes in reference to the amount of re
covery, are clerical in their nature, and should be corrected bv
motion or appeal. ( A clear departu re from the relief demanded
in eqtlitable actions materially differs from an excessive j udg
ment in actions for money only. 1
3 . Rut the weight of authority sustains the proposition that
at common r 1 7 5 ] law the j udgment is void for want of j urisdic
tion. In fact, it may be said our statute created no new rule on
the subject, but merely adopted that existing at common law.
It is laid down in I Black on Judgments, 242, as a general prin
ciple, that, in addit ion to j u risdiction of the parties and subj ect

rsJjf,f.
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matter of the action, it is necessary to the validity of a judgment

that the court should have had jurisdiction of the precise question

which the judgment assumes to decide, or the particular remedy

or relief which it assumes to grant. Support for this doctrine

is found in numerous well-considered cases.

In McFadden v. Ross, I08 Ind. 512, 8 N. E. I61, a complaint

in replevin tendered no issue except the right of possession, yet

judgment was entered determining the title to the property as

between the parties. It was contended in an action upon the

replevin bond that, the court having had jurisdiction of the parties

and the subject matter of the replevin action, the judgment there-

in was conclusive against collateral attack. The court held the

judgment void, in so far as it attempted to adjudicate upon the

question of title to the property, for the reason that that question

was not involved under the pleadings. The court said: “Neither

reason nor authority lends any support to the view that, because

suitors have submitted certain designated matters to the con-

sideration of a court, the tribunal is thereby authorized to deter-

mine any other matter in which the parties may be interested,

whether it be involved in the‘ pending litigation or not”; citing
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Mimday v. Vail, 34 N. J. L. 418; Fairchild v. Lynch, 99 N. Y.

359, 2 N. E. 20; King v. Chase, 15 N. H. 9,41 Am. Dec. 675;

Bigelow on Estoppel, 92. The decision in that case was followed

in Knopf v. Morel, III Ind. 570, I3 N. E. 51, and in Unfricd v.

Heberer, 63 Ind. 67. The last case was cited with approval by

Mr. justice Brewer in Reynolds v. Stockton, I40 U. S. 254, II

Sup. Ct. Rep. 773, 35 L. ed. 464.

A judgment for relief beyond the issues was held unauthor-

ized, and “not within the power of the court,” in Booglmr v.

Frazier, 99 M0. 325, I2 S. W’. 885. Such is the law in the state

of Illinois: People v. Seeyle, I46 Ill. I89, 32 N. E. 458; Belfard

v. l/Voodevard, 158 I11. 122, 41 N. E. I097, 29 L. R. A. 593. In

Spoors v. Cocn, 44 Ohio St. 497, 9 N. E. 132, the Ohio supreme

court held that a judgment on a subject of litigation within the

jurisdiction of the court, but not brought before it by any state-

ment or claim of the parties, is null and void, and [176] may

be collaterally impeached; citing Strobe v. Downer, I3 \Vis. I0,

80 Am. Dec. 709; Lewis v. Smith, 9 N. Y. 502, 61 Am. Dec. 706.

To the same effect, Seamster v. Blackslocle, 83 Va. 232, 5 Am.

St. Rep. 622, 2 S. E. 36. It was said in Sandoznl v. Rosser, 86

Tex. 682, 26 S. \V. 933, “that a court has no more power, until

its action is called into exercise by some sort of pleading, to

render a judgment in favor of a party than it has to enter a

matter o f the action, it is necessary to the validity of a j udgment
that the cou rt should have had j u risdiction of the precise question
which the j udgment assumes to decide, or the particu lar remedy
or rel ief which it assumes to grant. Support for this doctrine
is found in numerous well-con sidered cases.
In McFadden v. Ross, 108 Ind. 5 12, 8 N. E. 1 6 1 , a complaint
in replevin tendere d no issue except the right of possession, yet
judgment was entered determining the title to the property a&
between the parties. It was contended in an action upon the
replevin bond that, the court having had j u risdiction of the parties
and the subj ect matter of the replevin action, the j udgment there
in was conclusive against collateral attack. The court held the
j udgment void , in so far as it attempted to adju dicate upon the
question of title to the property, for the reason that that question
was not involved under the pleadings . The court said : "Neither
reason nor authority lends any support to the view that, because
suitors have submitted certain designated matters to the con
sideration of a court, the tribunal is thereby authorized to <leter
mine any other matter in which the parties may be interested,
whether it be involved in the pending liti gation or not" ; citing
Jfunday v . Vail, 34 N. J. L. 4 1 8 ; Fairchild v. L'ynch, 99 N. Y.
359, 2 N. E. 20 ; King v. Chase, 15 N. H. 9, 41 Am. Dec. 675 ;
Bigelow on Estoppel, 92. The decision in that case was followerl
in Knopf v. Morel, 1 1 1 Ind. 570, 1 3 N. E. 5 1 , and in Unfricd v.
Heberer, 63 Ind. 67. The last case was cited with approval by
Mr. Justice Brewer in Re'ynolds v. Stockton, 1 40 U. S. 254, I I
Sup. Ct. Rep. 773, 35 L. ed. 464.
A j udgment for relief beyond the issues was held unauthor
ized, and "not with i n the power of the court," in Boogher v.
Fra::ier, 99 Mo . 325, 1 2 S. \V. 885. Such is t h e l a w i n t h e state
of Illino i s : People v. See'yle, 1 46 Ill. 1 89, 32 N. E. 458 ; Belford
v. Woodward, 1 58 I ll. 1 22, 4 1 N . E. 1097, 29 L. R. A . 593.
In
Spoors v. Coe n, 44 Ohio St. 497, 9 N . E. 1 3 2, the Ohio supreme
court held that a j udgment on a subj ect of litigation w i thin the
j u risdiction of the court, but not brought before it by any state
ment or claim of the parties, is null and voi d , and [ 1 7 6 l may
be col laterally impeached ; citing- Stro be v. Do<.1.m er, 13 \V is. IO,
8o Am. Dec. 709 ; Lewis v. Smith, 9 N. Y. 502, 6 1 Am. Dec. 7o6.
To the same effect, Sea ms te r v. Blackst ock, 83 Va. 232, 5 Am.
St. Rep. 622, 2 S . E. 36. It was said in Sando<. ·al v. Rosser, 86
Tex. 682, 26 S. \V. 933, "that a court has no more power, until
its action is called i nto exercise by some sort of pleading, to
render a j udgment in favor o f a party than it has to enter a
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judgment against him.” And the judgment there involved,

granting relief beyond the pleadings, was held open to collateral

attack: Dunlap v. Southerlin, 63 Tex. 38; I Black on Judg-

ments, 241.

The case of Ritchie v. Sayers (C. C.), I00 Fed. 520, involved

a collateral attack on a judgment, and the court after referring

to the rule as generally stated in the books, namely, that the

judgment of a court having jurisdiction of the parties and the

subject matter of the action is conclusive and cannot be col-

laterally called into question, said: “That may be conceded.

But the question is, Did it have jurisdiction to enter the particu-

lar decree and judgment thereon that it did enter? As we have

before seen, we reach the conclusion that the particular judgment

could not be entered; and it is a well—settled principle that, al-

though a court may have jurisdiction of a case, yet, if it appears

from the record that it did not have jurisdiction to enter the

decree and particular judgment, then that decree and judgment

may be collaterally impeached"; citing United States v. ll/alker,

109 U. S. 258, 3 Sup. Ct. Rep. 277, 27 L. ed. 927; Ex [mrte N1'el-

scn, 131 U. S. 176, 9 Sup. Ct. Rep. 672, 33 L. ed. 118; Err [>arte
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Cuddy, 131 U. S. 280, 9 Sup. Ct. Rep. 703, 33 L. ed. 154; Folger

v. Columbian Ins. Co., 99 Mass. 267, 96 Am. Dec. 747; Scamstcr

v. Blackstock, 83 Va. 232, 5 Am. St. Rep. 262, 2 S. E. 36.

The two cases in I31 U. S. are directly opposed to the doc-

trine of the \Visconsin supreme court laid down in I u re Graham,

74 Wis. 450, 17 Am. St. Rep. 174, 43 N. W. 148, as already

pointed out. In the Nielsen case (131 U. S. I76, 9 Sup. Ct.

Rep. 672, 33 L. ed. 118), the supreme court of the United States

declared such a judgment wholly void, and the person there

under sentence of imprisonment not authorized by law was re-

leased upon habeas corpus. In the Cuddy case (131 U. S. 280,

9 Sup. Ct. Rep. 703, 33 L. ed. I54), the same court held that

the fact that a judgment was excessive and unauthorized might

be shown in habeas corpus, though the excess did not appear on

the face of the record. It was held in I/Valdron v. Hw‘2'c~,', 54 \V.

Va. 608, 102 Am. St. Rep. 959, 46 S. E. 603, that, to render a

judgment within the jurisdiction of the court, not only jurisdic-

tion [I77] over the parties _and the subject matter must appear,

but it must also appear that the matter acted upon by the court

was before it under the pleadings, and the judgment there in-

volve<l. as to matters not presented in the pleadings, was held

void on indirect attack. Such is the law in Kansas (lV0!lein.s‘

L. M. Co. v. Mullen, 8 Kan. App. 705, 54 Pac. 921), where

j udgment against him." And the j udgment there involved,
granting relief beyond the pleadings, was held open to collateral
attack : D u n lap v. Souther/in, 63 Tex. 38 ; I Black on Judg
ments, 24 1 .
The case of Ritchie v . Sayers ( C. C.) , 1 00 Fed. 520, involved
a collateral attack on a j udgment, and the court after referring
to the rule as generally stated in the books, namely, that the
j udg-ment of a court having jurisdiction of the parties and the
subj ect matter of the action is conclusive and cannot be col
laterally called into question, said : "That may be conceded.
But the question is, Did it have j urisdiction to enter the particu
lar decree and j udgment thereon that it did enter ? As we have
before seen, we reach the conclusion that the particular j udgment
could not be entered ; and it is a well-settled principle that, al
though a court may have j u risd iction of a case, yet, if it appears
from the record that it did not have j u risdiction to enter the
dec ree and particular judgment, then that decree and j udgment
may be coll aterally impeached'' ; citing U11 ited Sta./es v . l Valker,
1 09 U. S . 258, 3 Sup. Ct. Rep. 277, 27 L. ed. 927 ; E:r parte Niel
sen, 1 3 1 U. S . 1 76, 9 Sup. Ct. Rep. 672, 33 L. ed. 1 1 8 ; E.r p a rt e
C11dd-y:, 1 3 1 U. S. 28o, 9 Sup. Ct. Rep. 703, 33 L. ed . 1 54 : Folger
v. Colu mbian Ins. Co ., 99 :Mass. 267, 96 Am. Dec. 747 ; Seamster
v. Blackstock, 83 Va. 232, 5 Am. St. Rep. 262, 2 S. E. 3 6.
The two cases in 1 3 1 U. S. are directly opposed to the doc
trine of the \Visconsin supreme court laid down in Jn re Graham,
74 \V is. 450, 17 Am. St. Rep. 1 74, 43 N. Vv. 1 48, as already
pointed out. In the Niel sen case ( 1 3 1 U. S. 1 76, 9 Sup. Ct.
Re p . 672, 33 L. ed. 1 1 8 ) , the supreme court of the United States
decl ared such a j udgment wholly void, and the person there
under sentence of imprisonment not authorized by law was re
leased upon habeas corpu s . In the Cuddy case ( 1 3 1 V. S . 280,
9 S u p . C t . Rep. 703 , 33 L. ed. r 5 4 ) , the same court held that
the fact that a j udgment was excessive and un authorized might
he shown i n habeas corpus, though the excess did not appear on
the face o f the record . I t was held in f.Valdro ii v. Han ·ev, 5 4 \V.
Va. 608, r o2 Am. St. Rep. 959, 46 S . E. 6o3 , that, to render a
j udgment w i thin the j ur i sdiction o f the court, not o n l y j.urisdic
tion [ 1 7 7 ] o ve r the pa rt ie s and the subj ect matter must appear,
but it m us t also appear that the matter acted upon by the court
w a s b e fo re it under the pleadings, and the j udgment there i n 
\·olvccl . as to matters not presented in the pleadings, was held
void on i n d i re c t attack.
Such is the law in Kansas ( TVatkills
[� . Jf. Co. v �fullc11, 8 K a n. A � p. 705 , 54 Pac. 92 1 ) , where
.
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the court approves the rule as laid down in 12 American

and English Encyclopedia of Law, second edition, 246, to the

effect that a judgment of a court having jurisdiction of the case,

but not jurisdiction to enter the particular judgment, may be

collaterally impeached, citing United States v. Walker, 109 U. S.

258, 3 Sup. Ct. Rep. 277, 27 L. ed. 927, Ex [mrte Nielsen, 131

U. S. 176, 9 Sup. Ct. Rep. 672, 33 L. ed. 118, and other cases

herein referred to. That jurisdiction of the question the court

assumes to decide, as well as of the parties and the subject mat-

ter of the action, is essential to the validity of a judgment is laid

down as a g‘eneral rule in 23 Cyc. 684.

The tendency of the courts to enlarge the deﬁnition of “juris-

diction,” by many text-writers and judges seemingly limited to

authority _over the subject matter and parties is referred to in

Newman v. Bullock, 23 C010. 217, 47 Pac. 379, with the state-

ment that it should, properly deﬁned, include, not only power to

hear and determine, “but power to render the particular judg-

ment in the particular case.” The court in that case sustained

a collateral attack upon a judgment oﬁ‘ered as evidence on the

ground that it was void on its face, for the reason that the relief
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therein granted exceeded the issues made by the pleadings; citing

1 Black on Judgments, secs. 215, 242; Johnson v. Johnson, 20

C010. 143, 36 Pac. 898; Mundoy v. Vail, 34 N. J. L. 418. In

the case last cited a decree in equity granted relief beyond that

prayed for in the complaint, and the court, on collateral attack,

held it invalid. It is a leading case on this subject, and is quoted

from in Reynolds v. Stockton, I40 U. S. 254, II Sup. Ct. Rep.

773, 35 L. ed. 464. In disposing of the question the New Jersey

court said: “A defect in a judgment, arising from the fact that

the matter decided was not embraced within the issue, has not,

it would seem, received much judicial consideration. And yet

I cannot doubt that, upon general principles, such a defect must

avoid a judgment. It is impossible to concede that, because A

and B are parties to a suit, a court can decide any matter in which

they are interested, whether such matter be involved in the pend-

ing litigation or not. Persons by becoming suitors do not place

themselves for all purposes under the control of the court, and

it is only over these [178] particular interests which they choose

to draw in question that a power of judicial decision arises.”

The doctrine of the cases cited has been applied in

this state. In State v. Miesen, 98 Minn. I9, 106 N. W‘. 1134, 108

N. W. 513, a judgment imposing a punishment in contempt pro-

ceedings not authorized by law was collaterally assailed and held

the court

approves

the

rule

as

laid

down

in

12 American
246, to the

and English Encyclopedia of Law, second .edition,

effect that a judgment of a court having jurisdiction of the case,

but not jurisdiction to enter the particular judgment, may be
collaterally impeached, citing Unt'.ted States v. Walker, IO<) U. S.

258, 3

Sup. Ct. Rep.

277, 27 L. ed. 927, Ex parte Nielsen, 1 3 1
Ct. Rep. 672, 33 L. ed . I 18, and other cases

U. S . 1 76, 9 Sup.
herein referred to. That jurisdiction of the question the court
assumes to decide, as well as of the parties and the subject mat
ter of the action, is essential to the validity of a judgment is laid
down as a general rule in 23 Cyc. 684.
The tendency of the courts to enlarge the definition of "juris
diction," by many text-writers and j udges seemingly limited to
authority pver the subj ect matter and parties is referred to in
Ne'lvm<Jn v. Bullock, 23 Colo. 2 1 7, 47 Pac. 379, with the state
ment that it should, properly defined, include, not only power to
hear and determine, "but power to render the particular judg
ment in the particular case." The court in that case sustained
a collateral attack u pon a judgment offered as evidence on the
ground that it was void on its face, for the reason that the relief
therein granted exceeded the issues made by the pleadings ; citing
I Black on Judgments, secs. 2 1 5, 24 2 ; Johnson, v. Johnson, 20
Colo. 1 43, 36 Pac. 898 ; Munday v. Vail, 34 N. J. L. 4 18. In
the case last cited a decree in equity granted relief beyond that
prayed for in the complaint, and the court, on co l lateral attack,
held it invalid. It is a leading case on this subject, and is quoted
from in Reyn olds v. Stockton, 1 40 U. S. 254, l I Sup . Ct. Re p .
773, 35 L. ed. 464. In disposing of the question the New Jersey
court said : "A defect in a judgment, arising from the fact that
the matter decided was not embraced within the issue, has not,
it would seem, received much j udicial consideration .
And yet
I cannot doubt that, upon general principles, such a defect must
avoid a judgment. It is impossible to concede that, because A
and B are parties to a suit, a cou rt can decide any matter in which
they are interested, whether such matter be involved in the pend
ing litigation or not. Persons by becomi n g sui tors do not p l ace
themselves for all purposes under the control o f the court, and
it is only over these [ 1 78] particular inte re s t s which they choose
to draw in question that a power of judicial decision aris es . "
The doctrine of the cases cited has been a pp lied in
this state. In StaJe v. Miesen, 98 M inn. 19, 1o6 N . \V. I 1 34. ro8
N . W.

5 13,

a judgment imp osin g

a

punishment in contempt pro

ceedings not authorized by law was collaterally assailed an<i held
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void in habeas corpus proceedings: In re White, 43 Minn. 250,

45 N. W. 232. See; also, Lincoln Nat. Bank v. Virgin, 36 Neb.

735, 38 Am. St. Rep. 747, 55 N. NV. 218, I2 Ency. of Pl. & Pr.

131, and cases there cited. In view of this array of judicial

opinion, we have no difficulty in reaching the conclusion that the

judgment in question, in so far as it attempts to transfer to

plaintiff the title held by defendant, is coram non jndice, and void.

4. But it is further contended by plaintiff that this par-

ticular feature of the judgment came within the scope of the

complaint and the action, and that the relief was therefore

properly granted. This contention is untenable. he statute

providing for this for1n of action to determine rig ts in real

property was not designed as a means for acquiring title, but, on

the contrary, was intended as an expeditious mode of quieting

and extinguishing claims of title held adversely to plaintiff:)

Camp v. .S‘mz'th, 2 Minn. I31 (155). A judgment in such an

action, based upon the usual form of complaint, does not of itself a I

operate to transfer title from defendant to plaintiff: Minn.

Debentnre Co. v. Johnson, 94 Minn. 150, 110 Am. St. Rep. 354,

I02 N. VV. 381. The reason for this is found in the fact, like
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the old ejectment action, that there is nothing of record to dis-

close or reveal the title that was in fact adjudicated. And though

an ordinary judgment in such an action might be made a link

in the chain of title, by evidence dehors the record connecting

plaintiff with the title adjudicated (Sedgwick & Wait on Title

to Land. sec. 523), yet, standing alone, the judgment is evidence

only of the fact that the rights of the defendant have been ex-

tinguished.

But, conceding that a transfer of title may be effected in.’

this form of action under proper pleadings,'it is clear that such

was not the purpose of this action. The complaint was not

framed upon such a theory. It_simp1;LLl¢eged that defendant

claimed some title or interest in the lagd adverse to plain_ti_ff,_a.nd

Judgment was demanded __that she be adjudged_to have no titk.

[179] The case in this respect is analogous to Lincoln Nat.

Bank v. Virgin, 36 Neb. 735, 38 Am. St. Rep. 747, 55 N. W. 218;

I2 Ency, of Pl. & Pr. 131. There, in an action to foreclose

a mortgage, the complaint alleged that one of the defendants

claimed some lien upon or interest in the mortgaged prem-

ises, the basis of which was unknown to plaintiff, but that it was

-subordinate and junior to plaintiff’s mortgage. judgment was

demanded that defendant set up his claim or be forever barred

from asserting it. The defendant did not answer, and default

void in habeas corpus p roceedings : /n re iVJiite, 43 Minn. 250,
45 N. vV. 232. See; also, Lincoln Nat. Bank v. Virgin, 36 Neb.
735, 38 Am. St. Rep. 747, 55 N. vV. 2 1 8, 1 2 Ency. of Pl. & Pr.
I 3 1 , and cases there cited.
In view of thi s array of j udicial
opinion, we have no d ifficulty in reaching the conclusion that the
j udgment in question, in so far as i t attempts to t ransfer to
plaintiff the title held by defendant, is coram non judice, and void.
4. But it i s fu rther contended by plaintiff that this par
ticular feature of the j udgment came within the scope o f the
complaint and the action, and that the rel ief was there fore
properly granted.
This contention is untenable. ffhe statute
ts in real
providing for this form of action to determine ri
property was not designed as a means for acquiring title, but, on
the contrary, was intended as an expeditious mode of quieting
and extinguishing claims of title held adversely to plainti ff :)
Ca mp v. S1Jiith, 2 Minn. 1 3 1 ( 1 5 5 ) . A j udgment in such an
(
action , based upon the usual form of complaint, does not of itself
operate to tran s fe r title from d e fendant to plaintiff : Mimi .
D eben ture Co. v. Johnson, 94 M inn. 1 50, 1 1 0 Am. St. Rep . 3 54,
1 02 N. \V. 38 1 . The reason fo r this is found in the fact, like
the old ej ectment action, that there is nothing of record to dis
close or reveal the title that was in fact adjudicated. And though
an ordinary j udgment in such an action m ight be made a link
in the chain of title, by evidence dehors the record connecting
plaintiff with the title adj udicated ( Sedgw ick & Wait on Title
to Land. sec. 523 ) , yet, standing alone, the j udgment is evidence
only o{ the fact that the rights of the defendant have been ex
tinguished.
But, conceding that a transfer o f title may be effected in fl1""

gh

·

this form of action under proper pleadings, · it is clear that such
The complaint was not
was not the purpose of this action.
I t simply alleged that defendapt
framed upon such a theory.
claimed some title or interest if! the land adverse to__pl aintiif._ao <l
j udgment was- d emanded that she be adjudged to have no .title.

[ 179 l The case in this respect is analogous to Lin coln Nat.
Bank v. Vfrgin, 36 N eb. 73 5, 38 Am. St. Rep. 747, 5 5 N . \V. 2 1 8 ;
1 2 Ency , of Pl . & Pr. 1 3 1 . There, in an action to foreclose

a

mortgage, the complaint alleged that one of the de fendants
claimed some lien upon or interest in the mortgaged prem
ises, the basis of which was unknown to plaintiff, but that it was
subordinate and j unior to plaintiff's mortgage. Judgment was

-demanded that defendant set up his claim or be forever barred
from asserting it. The defendant did not answer, and de fault
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judgment was taken against him, in which it was adjudged that

he had no right, title or interest in the property whatsoever. In

a subsequent action by defendant to foreclose a mortgage upon

the property held by him, and existing at the time of the pendency

of the former action, it was insisted that his rights under the

mortgage were barred by the former judgment, for it was there

determined that he had no interest in the property. The court

held that the judgment went beyond the issues made by the com-

plaint in the former suit, and was void. The case is parallel to

that at bar and in line with the authorities heretofore cited. As

pertinent to this feature of the case, see Alexander v. Thompson,

IOI Minn. 5, III N. W’. 385. The complaint in the case before

us did not seek a transfer of title, and section 4391 of Revised

Laws of I905 has no application. That statute can have no refer-

ence to other than actions in which it is necessary to pass title

in order to carry the judgment of the court into effect.

This disposes of all the questions necessary to be considered,

and results in an afﬁrmance of the order appealed from. It is

probable, under the authorities cited, that the judgment could

have been as successfully assailed in other proceedings, when
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offered in evidence in support of plaintiff’s title to the land;

but the right to correct it in this manner is clear.

Order aﬁirmed.

What Brings the Property or Things Within the Court's

Power.

LINDLEY v. O’REILLY, in N. J. Ct. of Errors & App., Aug. 9, I888—-

50 N. J. L. 636, I5 Atl. 379, 7 Am. St. Rep. 802, I L. R. A. 79.

Ejectment by Catherine O'Reilly against David Lindley for

land in Atlantic county. From judgment in favor of plaintiff,

defendant brings error. Reversed.

j udgment was taken against him, in which it was adj udged that
he had no right, title or interest in the property whatsoever. I n
a subsequent action by defendant t o foreclose a mortgage upon
the property held by him, and existing at the time of the pendency
of the former action, it was insisted that his rights under the
mortgage were barred by the former judgment, for i t was there
determined that he had no interest in the property. The court
held that the j udgment went beyond the issues made by the com
plaint in the fonner suit, and was void. The case is parallel to
that at bar and in line w ith the authorities hereto fore cited. As
pertinent to this feature of the case, see A lexmider v. Thompson,
I O I Minn. 5, I I I N. W. 385. The complaint in the case before
us did not seek a transfer of title, and section 439 1 of Revised
Laws of 1 905 has no application . That statute can have no refer
ence to other than actions in which it is necessary to pass title
in order to carry the j udgment of the court into effect.
This disposes of all the questions necessary to be considere<l,
and results in an affirmance of the order appealed from. It is
probable, under the authorities cited , that the judgment could
have been as successfully assailed in other proceedings, when
offered in evidence in support of plaintiff's title to the land ;
but the right to correct it in this manner is clear.
Order afflrmed.

Dnpurz, J.‘ Patrick O’Reilly died in I881. In his lifetime

he was seized of a tract of land in the county of Atlantic, in this

state, the subject of controversy in this suit. By his will, dated

December 5th, 1877, proved before the surrogate of Atlantic

county July 5th, 1881, and letters testamentary granted thereon,

What Brings the Property or Things Within the Court's

he devised his entire estate to the plaintiff, his wife, for life.

Power.

Exception was taken to the admission of a certiﬁed copy of this

will, but the printed case does not contain a full copy of the

LINDLEY v. O'REILLY, in N. ]. Ct. of Errors & App., Aug. 9, 188850 N. ]. L. 636, 15 Atl. 379, 7 Am. St. R ep &r.z, 1 L. R A. 79.
.

Ej ectment by Catherine O'Reilly against David Lindley for
land in Atlantic county. From j udgment in favor of plaintiff,
defendant brings error. Reversed.
DEPUE, J. Patrick O'Reilly died in 188 1 . In his lifetime
he was seized of a tract of land in the county of Atlantic, in this
state, the subj ect of controversy in this suit. By his will, dated
December 5th, 1877, proved before the surrogate of Atlantic
county July 5th, 1 88 1 , and letters testamentary granted thereon,
he devised his entire estate to the plaintiff, his wife, for l i fe.
Exception was taken to the admission of a certified copy of this
will, but the printed case does not contain a full copy of the
·

88 cases ON JUDGMENTS, 1-:rc.

88

CASES ON JUDGM ENTS, ETC.

will, nor does any assignment of error touch the competency of

this evidence. It must be assumed that this will was duly execut-

ed to devise lands under the laws of this state, and that the same

was duly probated to make a certiﬁed copy competent evidence.

On this presentation of title, the plaintiff would have been entitled

to a verdict.

The obstacle in the way of the plaintiff’s recovering, in virtue

of her title under her husband’s will, arose from a deed made by

O'Reilly and wife to one Henry Francis Felix, on the 14th of

January, 1861. This deed purported to be an absolute convey-

ance, in fee simple, for the consideration of $18,000. To sustain

title under her husband’s will, it was necessary for the plaintiff

to overcome or extinguish the legal title thus conveyed.

The plaintiff contended, at the trial, that the deed to Felix

was, in fact, a mortgage, and that the debt or liability for which

it was given was paid and satisﬁed, and that on the discharge of

the obligation for which the conveyance was made, the estate of

the mortgagee was extinguished. In a trial at [*639] law it is

not competent to show, by oral testimony, that an absolute deed

was, in reality, a mortgage. In our judicial system, the juris-
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diction to convert an absolute deed into a mortgage, by parol

evidence, is exclusively in the equity courts. The competency

and effect of the evidence produced by the plaintiff for this pur-

pose, are the issues raised by the bill of exceptions and assign-

ments of error.

Felix died in 1866. By his will he gave all his property for

the beneﬁt of his wife, Alicia Kate, and a charitable society

known as the Sisters of the Immaculate Heart of Mary, and

made the Right Reverend James F. VVood, Roman Catholic

Bishop of Philadelphia, executor.

Felix, at the time of his death, resided at Reading, in the

county of Berks. Pennsylvania. On the 4th of December, I867.

O'Reilly ﬁled a bill of equity in the court of common pleas of the

county of Berks, against the Right Reverend James F.-\Vood,

executor of the last will and testament of Henry F. Felix, Alicia

Kate Felix, widow of said Henry F. Felix, and the religious

order of the Sisters of the Immaculate Heart of Mary.

The bill set out. that the Right Reverend James F. \Vood

was a resident of Philadelphia, that Alicia Kate Felix resided in

Reading, and that the religious order of the Sisters of the Tm-

maculate Heart of Mary was a society established in Reading.

It charged that the deed of conveyance made by O'Reilly to

Felix was, in legal effect, a mortgage; that the same was made

will, nor does any assignment of error touch the competency of
this evidence. It must be assumed that this will was duly execut
ed to devise lands under the laws of this state, and that the same
was duly probated to make a certified copy competent evidence.
On this presentation of title, the plaintiff would have been entitled
to a verdict.
. The obstacle in the way of the plaintiff's recovering, in virtue
of her title under her husband's will, arose from a deed made by
O'Reilly and wife to one Henry Francis Felix, on the 14th of
January, 1861 . This deed purported to be an absolute convey
ance, in fee simple, for the consideration of $18,000. To sustain
title under her husband's will, it was necessary for the plaintiff
to overcome or extinguish the legal title thus conveyed.
The plaintiff contended, at the trial, that the deed to Felix
was, in fact, a mortgage, and that the debt or liability for which
it was given was paid and satisfied, and that on the discharge of
the obligation for which the conveyance was made, the estate of
the mortgagee was extinguished. In a trial at [*639] law it is
not competent to show, by oral testimony, that an absolute deed
was, in reality, a mortgage. In our j udicial system, the j uris
diction to convert an absolute deed into a mortgage, by parol
evidence, is exclusively in the equity courts. The competency
and effect of the evidence produced by the plaintiff for this pur
pose, are the issues raised by the bill of exceptions and assign
ments of error.
Felix died in 1866. By his will he gave all his property for
the benefit of his wife, Alicia Kate, and a charitable society
known as the S isters of the Immaculate Heart of Mary, and
made the Right Reverend James F. Wood, Roman Catholic
Bishop of Philadelphia, executor.
Felix, at the time of his death, resided at Reading, in the
co u nty of Berks, Pennsylvania. On t he 4th of December, 1867.
O ' Rei l l y filed a bill of equ ity in the court of common pleas of the
county of B erk s , against the Ri gh t Reverend James F.- Wood,
executor of the last will an d testament of H e n ry F. Felix, Ali ci a
Kate Felix, w i d ow of said Henry F. Fel ix, and the religious
order of the Sisters of the I mmac ulate Heart of Mary.
The bil l set out, that the R i gh t Reverend James F. \Vood
was a resident of Philadelphia, that Alicia K a te Felix resided in
Reading, and that the religious order of the Sisters of the Tm
maettlate Heart of Mary was a so c i e ty established i n Reading.
It charged that the deed of conveyance made by O'Reilly to
Fel ix was, in legal effect, a mort gage ; that the same was made
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as security to indemnify Felix against his liability on certain

promissory notes made by O’Reilly and endorsed by Felix, and

discounted by the Farmers’ Bank of Reading, and under protest,

and that, subsequently, the said notes were fully paid and satis-

ﬁed by the said O'Reilly; that the said Felix sustained no loss or

damage in consequence of the said endorsements, and prayed

a reconveyance of the legal title. The defendants named in the

bill appeared and ﬁled an answer. By consent of parties an

examiner was appointed January 27th, 1868, who ﬁled his report

November 1st, I869, and in September, 1880, the case was

brought on for hearing, by consent, [*64o] on the bill, answer

and report of the examiner; and on the 20th of September, 1880,

a decree was signed, in which, after reciting that the court being

satisﬁed that the allegations of the plaintiif’s bill were correct and

true, and that all the notes endorsed by Felix, and liabilities in-

curred by him for O’Reilly, had been, by O’Reilly, fully paid,

discharged and satisﬁed, it was ordered and decreed that the

Right Reverend James F. \/Vood, executor of the last will and

testament of deceased, should execute and deliver to Patrick

O’Reilly, a deed of reconveyance of the premises in fee simple.
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All the parties to the suit resided in Pennsylvania. The

Pennsylvania court had jurisdiction of the parties and also of the

subject-matter of the suit. The contested problem is the effect

of its decree upon the title to lands in this state. If the decree

can affect the title to lands in this state, it extinguished the

Felix title without a reconveyance, for in this state a mortgage

is regarded as a mere security for the debt or liability for which

it is given, and payment or satisfaction of the debt or liability

discharges the mortgage, and revests the mortgaged premises in

the mortgagor without a reconveyance. Shields v. Losear, 5

Vroom 496; Kloepping v. Stellma-clwr, 7 Id. 176; Jackson v.

Terrell, 10 Id. 329; Schalk v. Kingsley, 13 Id. 32.

Ever since Penn v. Lord Baltimore, I Ves. Sr., 444, it has

been established law that in cases of contract, trust, or fraud, the

equity courts of one state or country, having jurisdiction of the

parties, are competent to entertain a suit for speciﬁc performance.

or to establish a trust, or for a conveyance, although the con-

tract, trust, or fraudulent title pertains to lands in another state

or country. The principle upon which this jurisdiction rests is,

that chancery, acting in [wrsonam and not in rem, holds the con-

science of the parties bound without regard to the s1'tns of the

property. It is a jurisdiction that arises when a special equity

can be shown which forms a ground for compelling a party to

s..__T

as security to indemnify Felix against his liability on certain
promissory notes made by O'Reilly and endorsed by Felix, and
discounted by the Farmers' Bank of Reading, and under protest,
an(l that, subsequently, the said notes were fully paid and satis
fied by the said O'Reilly ; that the said Felix sustained no loss or
damage in consequence o f the said endorsements, and prayed
a reconveyance of the legal title. The defendants named in the
bill appeared and filed an answer. By consent of parties an
examiner was appointed January 27th, 1 868, who filed his report
November 1 st, l 86g, and in September, 1880, the case was
brought on for hearing, by consent, [*640] on the bill, answer
and report of the examiner ; and on the 20th of Septemher, 1 880,
a decree was signed, in which, after reciting that the court being
satisfied that the allegations of the plaintiff's bill were correct and
true, and that all the notes endorsed by Felix, and liabilities in
curred by him for O'Reilly, had been, by O'Reilly, fully paid,
discharged and satisfied, it was ordered and decreed that the
Right Reverend James F. Wood, executor of the last will and
testament of deceased, should execute and deliver to Patrick
O'Reilly, a deed of reconveyance of the premises in fee simple.
All the parties to the suit resided in Pennsylvania. The
Pennsylvania court had ju risdiction of the parties and also of the
subject-matter o f the suit. The contested problem is the effect
of its decree upon the title to lands in this state. If the decree
can affect the title to lands in this state, it extinguished the
Felix title without a reconveyance, for in this state a mortgage
is regarded as a mere security for the debt or liability for which
it is given, and payment or satisfaction of the debt or liability
discharges the mortgage, and revests the mortgaged premises in
the mortgagor without a reconveyance. Sh ields v. Lo:;ea r, 5
Vroom 496 ; Kloepping v. Stellmacher, 7 Id. 1 76 ; Jackson v.
Terrell, 1 0 Id. 329 ; Schalk v. Kfo gsley, 13 Id. 32.
Ever since Penn v. Lord Balti111 orc, I Ves. Sr., 44-1-. it has
been established Jaw that in cases of contract, trust, or fraud, the
equity courts of one state or country, having j urisdiction of the
parties, are competent to entertain a suit for specific performance.
or to establish a trust, or for a conveyance, although the con
tract, trust, or fraudulent title pertains to lands in another state
or country. The principle upon which this jurisdiction rests is,
that chancery, acting in personani and not iii rem. holds the con
science of the parties bound without regar<l to the situs of the
property. It is a j urisdiction that arises when a special eciuity
can be shown which forms a ground for compelling a party to
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convey or release, or for restraining him from asserting a title

or right in lands so situated, and is strictly limited to those cases

in which the relief [*64I] decreed can be obtained through the

party’s personal obedience. If it went beyond that the assump-

tion would not only be presumptuous but ineffectual. \Vestlake

on International Law, 57, 58. The decree in a suit of this aspect

imposes a mere personal obligation, enforceable by injunction.

attachment, or like process, against the person, and cannot operate

e.r proprio vigore upon lands in another jurisdiction to create,

transfer or vest a title. The cases on this subject are numerous.

They are collected in the note to Penn v. Lord Baltimore, 2 Lead.

Cas. in Eq. 1806, (I047). Brett's Lead. Cas. in Eq. 254; Ewing

v. Orr Ewing, 9 App. Cas. 34; Norris v. Chambrcs, 29 Beav. 246:

Massie v. Watts, 6 Cranch 148; Wood v. Warner, 2 McCarthy

(D. C.) 81; Vaughan v. Barkley, 6 Wharton (Pa.) 392. In

Davis v. Headley, 7 C. E. Gr. 115, the complainant obtained a

decree in the circuit court of Kentucky against Headley, that a

conveyance of lands in New Jersey, made by the complainant,

should be rescinded and set aside, the possession restored and the

defendant enjoined from setting up the conveyance. He then
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ﬁled a bill in the court of ehancery of this state to enforce the

decree. The jurisdiction of the parties and of the subject-matter

of that suit was undisputed. The bill to enforce the decree was

nevertheless dismissed. Chancellor Zabriskie, in dismissing the

bill, declared that it was a well settled principle of law in the

decisions of England and of this country, and acquiesced in by

the jurists of all civilized nations, that immovable property is

exclusively subject to the laws and jurisdiction of the courts of

the state or nation in which it is located, and that no other laws

or courts could affect it. He added, “I ﬁnd no case in which

a statute, judgment or proceeding in one country has been held

to affect such property in another country or beyond the juris-

diction of the sovereign or court making the statute or decree.”

After referring to Penn v. Lord Baltimore, and the cases in which

decrees for speciﬁc performance of contracts relating to lands

without their jurisdiction were made, the learned chancellor said:

“But in these cases it is admitted, as it was by Lord Hardwicke,

that these [*642] decrees could not affect the land, but could only

be enforced where the court had jurisdiction of the person of the

defendant and thus compel him to execute the conveyance. In

such cases it is the conveyance and not the decree that has the

effect.”

A similar precedent in the federal courts enforced the same

convey or release, o r for restraining him from asserting a title
or right in lands so situated, and is strictly limited to those cases
in which the relief [ *641 ] decreed can be obtained through the
party's personal obedience. If it went beyond that the assump
tion would not only be presumptuous but ineffectual . \Vestlake
on International Law, 5 7 , 58. The decree in a suit of this aspect
imposes a mere personal obligation, enforceable by inj unction.
attachment, or like process, against the person, and cannot operate
ex p rop rio 'l.,.;go re upon lands in another j urisdiction to create,
transfer or vest a title. The cases on this subj ect are numerous.
They are collected in the note to Perui v. Lord Baltimore, 2 Lead.
Cas. in Eq. 1 8o6, ( 1047 ) . Brett's Lead. Cas. i n Eq. 254 ; E·wing
v. Orr Ewing, 9 App. Cas. 34 ; Norris v. Chambres, 29 Beav. 246 :
Af assie v. 1Vatts, 6 Cranch 1 48 ; iv oo d v. Warner, 2 McCarthy
( D. C . ) 8 1 ; Vaughan v. Barkley, 6 Wharton ( Pa. ) 392. In
Dai-is v. Headley, 7 C. E. Gr. n 5, the complainant obtained a
decree in the circuit court of Kentucky against Headley, that a
conveyance o f lands in New Jersey, made by the complainant,
shoul d be rescinded and set aside, the possession restore d and the
defendant enjoined from setting up the conveyance. He then
filed a bill in the court of chancery of this state to enforce the
decree. The j u risdiction of the parties and of the subj ect-matter
of that suit was undisputed. The bill to enforce the decree was
nevertheless dismissed. Chancellor Zabrisk ie, in dismissing the
bill, declared that it was a well settled principle of law in the
decisions of England and of this country, an d acquiesced in by
the j u rists of all civilized nations, that immovable property i"J
exclusively subj ect to the laws and j urisdiction of the courts of
the state or nation in which it is located, and that no other laws
or courts could affect it. He added, "I find no case in which
a statute, judgment or proceeding in one country has been held
to affect such property in another country or beyond the j uris
diction of the sovereign or court making the statute or decree."
After referring to Penn v. Lord Baltimore, and the cases in which
decrees for specific performance of contracts relating to lands
without their j urisdiction were made, the learned chancellor said :
" But i n these cases it is admitted, as it was by Lord Hardwicke,
that these [*642] decrees could not affect the land, but could only
be enforced where the court had jurisdiction of the person of the
defendant and thus compel him to execute the conveyance. !11.
suclt. cases it is the conveyance and not the decree that has the

effect .11
A similar precedent in the federal courts enforced the same
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view. Watts v. Waddle et al., I McLean 200; s. c. on appeal,

6 Peters 389. Lands situate in Ohio were covered by two patents,

one issued to Powell and the other to \Vatts. To remove this

cloud upon his title, Watts commenced suit against Powell’s heirs

in the circuit court for the district of Kentucky, and obtained a

decree sustaining his title. The court had jurisdiction of the

parties. By the decree the defendants were required to convey

the premises to the complainant. A statute of Kentucky au-

thorized the court, in case the defendant in such a suit failed to

convey, to appoint a commissioner to make conveyance. By the

decree a commissioner was appointed, and, no conveyance having

been made by the parties, a deed was executed by the commis-

sioner. A suit afterwards brought in the federal circuit court

of Ohio, brought in question the effect of the decree of the Ken-

tucky court, and of the commissioner's deed in execution of it,

upon the title to the lands. The court held that neither the decree

nor the commissioner’s deed vested the legal title in the com-

plainant. In the opinion in the supreme court, Mr. Justice Mc-

Lean said: “The most decisive objection to the decree against

Powell’s heirs is, that it does not vest the legal title in VVatts.
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A decree cannot operate beyond the state in which the jurisdic-1

tion is exercised. It is not in the power of one state to prescribe

the mode by which real property shall be conveyed in another.

This principle is too clear to admit of doubt.”

These cases rest upon the rule, which is ﬁrmly established,

that the courts of one state or country are without jurisdiction

over title to lands in another state or country. The clause of the

federal constitution which requires full faith and credit to be

given in each state to the records and judicial proceedings of

every other state, is subordinate to this rule, and applies to [*643]

the records and proceedings of the courts only so far as they have

jurisdiction. Public-{Works v. Columbia College, 17 Wall. 521;

lVatts v. Waddle, 6 Peters 389; Brine v. Ins. Co., 96 U. S. 627,

635; Davis v. Headley, 7 C. E. Gr. 115, 121; Nelson v. Potter,

50 N. ]. L. 324.

The Pennsylvania court having no jurisdiction over title to

lands in this state, its decree, though conclusive within the juris-

diction which pronounced it, cannot be allowed to affect the title

to these lands. It could not, therefore, operate to convert the

deed to Felix into a mortgage, and then decree it a satisﬁed

encumbrance. For this reason, as well as another which will be

presently stated, the decree did not extinguish the Felix title.

The plaintiff also offered in evidence a deed made by Wood

view. TVatts v. ivaddle et al., 1 McLean 200 ; s. c. on appeal,
6 Peters 389. Lands situate in Ohio were covered by two patents,
one issue<l to Powell and the other to Watts. To remove this
cloud upon his title, Watts commenced suit against Powell's heirs
in the circuit court for the district of Kentucky, and obtained a
decree sustaining his title. The court had j urisdiction of the
parties. By the decree the defendants were required to convey
the premises to the complainant. A statute of Kentucky au
thorized the court, in case the defendant in such a suit failed to
convey, to appoint a commissioner to make conveyance. By the
decree a commissioner was appointed, and, no conveyance having
been made by the parties, a deed was executed by the commis
sioner. A suit afterwards brought in th� federal circuit court
of Ohio, brought in question the effect of the decree of the Ken
tucky court, and of the commissioner's deed in execution of it,
upon the title to the lands. The court held that neither the decree
nor the commissioner's deed vested the legal title in the com
plainant. In the opinion in the supreme court, Mr. Justice Mc
Lean said : "The most decisive objection to the decree against
Powell's heirs is, that it does not vest the legal title in Watts.
A decree cannot operate beyond the state in which the j u risdiction is exercised. It is not in the power o f one state to prescribe
the mode by which real property shall be conveyed in another.
This principle is too clear to admit of doubt."
These cases rest upon the rule, which is firmly established,
that the courts of one state or country are without j urisdiction
over title to lands in another state or country. The clause of the
federal constitution which requires full faith and credit to be
given in each state to the records and j udicial proceedings o f
every other state, i s subordinate t o this rule, and applies t o [ *643 ]
the records and proceedings of the courts only so far as they have
j urisdiction. Public ;Works v. Colmnbia College, 1 7 Wall. 5 2 1 ;
Watts v. Waddle, 6 Peters 389 ; Brine v. Ins. Co., 9(5 U. S. 627,
635 ; Davis v. Headley, 7 C. E. Gr. 1 1 5, 1 2 1 ; Nelso1i v. Potter,
50 N. J. L. 324.
The Pennsylvania court having no j urisdiction over title to
lands in this state, its decree, though conclusive within the juris
diction which pronounced it, cannot be allowed to affect the title
to these lands. It could not, therefore, operate to convert the
deed to F elix into a mortgage, and then decree it a satisfied
encumbrance. For this reason, as well as another which will be
presently stated, the decree did not extinguish the Felix title.
The plaintiff also offered in evidence a deed made by Wood

1
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to Patrick O’Reilly, dated October 16th, 1869, whereby the prem-

ises in suit were reconveyed to O’Reilly. This deed was made

pending the equity suit, after the evidence in that suit was taken,

and before the ﬁnal decree. It sets out the substance of O’Reilly’s

bill, as to the nature and purpose of his deed to Felix, and the

payment and discharge by O’Reilly of thedebt or-liability ‘to

secure which the deed was given, and recites that the grantor is

satisﬁed that the allegations in the bill are true, and in formal

words it reconveys the premises to O'Reilly in fee. * * * [*65o]

***

To complete the chain of title from Felix it was necessary

for the plaintiff to show title in “food, and this could be done only

by proof of the Felix will. A copy of this will, certiﬁed by the

register of probate of the county of Berks, authenticated in the

manner prescribed by the act of Congress, was ﬁled and recorded

in the office of the surrogate of Atlantic county, April [*65I]

11th, 1882, and a transcript of that record, certiﬁed by the surro-

gate, was produced and received in evidence as proof of the

will. * * * [*652] * * * It did not in any way appear before the

surrogate that the will had been admitted to probate [*653] in
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Pennsylvania, except by the aﬁidavit of an attorney—at—law prac-

ticing in that state, that the said will had been duly proved and

admitted to probate, as well as recorded in the office of the regis-

ter of wills of Berks county. This aﬂidavit was not competent to

establish that fact.

The probate of a will is a judicial act, to be proven by a

sworn or duly certiﬁed copy of the record, or at least by the

certiﬁcate of the ofﬁcer before whom the probate is made. And

where the object of making such a will a record in this state is

for the purpose of making title to lands, the record exempliﬁed

from another state must contain the proofs taken upon the pro-

bate, that it may appear by such proof that the will was made

and executed in the manner and with the formalities prescribed

by the statute of this state for devises of lands. VVithout such

proofs, the record, however authenticated, is not even prima facie

evidence of title to lands. Allaire v. Allairc, 8 Vroom 312; s. c.

Id. 113; Nelson v. Potter, 50, N. I. L. 324.

The court erred in admitting the transcript of the will in

evidence, and in directing a verdict for the plaintiff. For these

reasons the judgment should be

Reversed.

to Patrick O'Reilly, dated October 16th, 1 869, whereby the prem
ises in suit were reconveyed to O'Reilly. This deed was made
pending the equity suit, after the evidence in that suit was taken,
and before the final decree. It sets out the substance of O'Reilly's
bill , as to the nature and purpose of his deed to Felix, and the
payment and discharge by O'Reilly of the . debt or · liability to
secure which the deed was given, an d recites that the grantor is
satisfied that the allegations in the bill are true, and in formal
words it reconveys the premises to O'Reilly in fee. * * * [ *650]

***

To complete the chain of title from Felix it was necessary
for the plaintiff to show title in Wood, and this could be done only
by proof of the Felix will. A copy of this will, certified by the
register of probate of the county of Berks, authenticated in the
manner "prescribed by the act of Congress, was filed and recorded
in the office of the surrogate of Atlantic county, April [ *651 l
1 Ith, 1882, and a transcript of that record, certified by the surro
gate, was produced and received in evidence as proof of the
will. * * * [ *652 ] * * * It did not in any way appear before the
surrogate that the will had been admitted to probate [ *653 ] in
Pennsylvania, except by the affidavit of an attorney-at-law prac
ticing in that state, that the said will had been duly proved and
admitted to probate, as well as recorded in the office of the regis
ter of wills of Berks county. This affidavit was not competent to
establish that fact.
The probate of a will is a judicial act, to be proven by a
sworn or duly certified copy of the record, or at least by t he
certificate of the officer before whom the probate is made. And
where t h e obj ect o f making such a will a record in this state is
for the purpose of making title to lands, the record e x emp l i fi ed
from another state must contain the proofs taken upon the pro
bate, that it may appear by such proof that the w ill was made
and executed in the manner and with the formali ties prescribed
by the statute of th i s state for devises of lands. \Vit h o u t su ch
proo fs, the record, however authenticated , is not e v e n prima facie
evidence of title to lands. A llaire v. A llaire, 8 Vroom 3 1 2 ; s. c.
Id. I I 3 ; Nelson v. Potter, 50, N . J. L. 324.
The court erred in admitting the transcript o f th e will in
evidence, and in di r ec t in g a verdict for the plaintiff. F o r t h e s e
rea!'ons the j ud gm en t should be
Reversed.
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HARRIS v. BALK, in U. S. Sup. Ct., May 8, I905-—I98 U. S. 215, 49

L. ed. 1023, 25 S. Ct. Rep. 625.

HARRIS

Action commenced by Balk against Harris in justice court

in North Carolina to recover $180. Both parties resided where

v.

S. Sup. Ct., May 8, 1905-198 U. S. 215, 49
L. ed. 1023, 25 S. Ct. Rep. 625.

BA I.K, i n U.

the suit was brought. Harris pleaded in bar, that, while in Balti-

Action commenced by Balk against Harris in justice court
in North Carolina to recover $ 18o. Both parties resided where
the suit was brought. Harris pleaded in bar, that, while in Balti
more, Md., he had been summoned as garnishee in a suit against
Balle, in which Balle had been served by publication according to
the law of Maryland, in which he had answered admitting said
indebtedness of $ 1 8o to Balk, and by consent of Harris's counsel
j udgment had been rendered against him for said amount, which
he had pai d to the attorney for the creditor in the attachment
suit. The trial court rendered j udgment for the plaintiff, which
was affirmed by the state supreme court ( 1 30 N. Car_ 38 1 , 4 1
S . E. 940) , on the ground that the Maryland court had no j uris
diction of the debt due Balk. Harris brings the case here by
writ of error.

more, Md., he had been summoned as garnishee in a suit against

Balk, in which Balk had been served by publication according to

the law of Maryland, in which he had answered admitting said

indebtedness of $180 to Balk, and by consent of Harris’s counsel

judgment had been rendered against him for said amount, which

he had paid to the attorney for the creditor in the attachment

suit. The trial court rendered judgment for the plaintiff, which

was affirmed by the state supreme court (130 N. Car. 381, 4I

S. E. 940), on the ground that the Maryland court had no juris-

diction of the debt due Balk. Harris brings the case here by

writ of error.

PECKHAM, J. The state court of North Carolina has refused

to give any effect in this action to the Maryland judgment; and

the federal question is whether it did not thereby refuse the full

faith and credit to such judgment which is required by the fed-
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eral constitution. If the Maryland court had jurisdiction to

award it, the judgment is valid and entitled to the same full faith

and credit in North Carolina that it has in Maryland as a valid

domestic judgment.

PECKHAM, J. The state court of North Carolina has refused

The defendant in error contends that the Maryland court

obtained no jurisdiction to award the judgment of condemnation,

to give any effect in this action to the l\faryland j udgment ; and
the federal question is whether it did not thereby refuse the full
faith and credit to such j udgment which is required by the fed
eral constitution. If the Maryland court had j urisdiction to
award it, the j udgment is valid and entitled to the same full faith
and credit in North Carolina that it has in M aryland as a valid
domestic judgment.
The defendant in error contends that the :Maryland court
obtained no j urisdiction to award the judgment of condemnation,
because the garnishee, although at the time in the state of Mary
land, and personally served with process therein, was a non
resident of that state, only casually or temporarily within its
boundaries ; that the situs of the debt due from Harris, the
garnishee, to the defendant in error herein, was in North Caro
lina, and did not accompany Harris to Maryland ; that, conse
quently, Harris, though within the state of Maryland, had not
possession of any property of Balk, and the :Maryland state court
therefore obtaine d no j urisdiction over any property of Balk in
the attachment proceedings, and the consent of Harris to the
entry of the j udgment was immaterial. The plaintiff in error,
on the contrary, insists that, though the garnishee were but tem
porarily in Maryland, yet the laws of that state provide for an
attachment of this nature if the debtor, the garnishee. is fonncl
in the state, and the court obtains jurisdiction over him by the

because the garnishee, although at the time in the state of Mary-

land, and personally served with process therein, was a non-

resident of that state, only casually or temporarily within its

boundaries; that the situs of the debt due from Harris, the

garnishee, to the defendant in error herein, was in North Caro-

lina, and did not accompany Harris to Maryland; that, conse-

quently, Harris, though within the state of Maryland, had not

possession of any property of Balk, and the Maryland state court

therefore obtained no jurisdiction over any property of Balk in

the attachment proceedings, and the consent of Harris to the

entry of the judgment was immaterial. The plaintiff in error,

on the contrary, insists that, though the garnishee were but tem-

porarily in Maryland, yet the laws of that state provide for an

attachment of this nature if the debtor, the garnishee, is found

in the state, and the court obtains jurisdiction over him by the
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service of process therein; that the judgment, condemning the

debt from Harris to Balk, was a valid judgment, provided Balk

could himself have sued Harris for the debt in Maryland. This,

it is asserted, he could have done, and the judgment was therefore

entitled to full faith and credit in the courts of North Carolina.

The cases holding that the state court obtains no jurisdiction

over the garnishee if he be but temporarily within the state [*22z]

proceed upon the theory that the situs of the debt is at the

domicil either of the creditor or of the debtor, and that it does

not follow the debtor in his casual or temporary journey into

another state, and the garnishee has no possession of any property

or credit of the principal debtor in the foreign state.

We regard the contention of the plaintiff in error as the

correct one. The authorities in the various state courts upon this

question are not at all in harmony. They have been collected

by counsel, and will be found in their respective briefs, and it is

not necessary to here enlarge upon them.

Attachment is the creature of the local law; that is, unless

there is a law of the state providing for and permitting the attach-

ment, it cannot be levied there. If there be a law of the state
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providing for the attachment of the debt, then, if the garnishee

be found in that state, and process be personally served. upon

him therein, we think the court thereby acquires jurisdiction over

him, and can garnish the debt due from him to the debtor of the

plaintiff, and condemn it, provided the garnishee could himself

be sued by his creditor in that state. We do not see how the

question of jurisdiction vel non can properly be made to depend

upon the so-called original situs of the debt, or upon the char-

acter of the stay of the garnishee, whether temporary or perma-

nent, in the state where the attachment is issued. Power over

the person of the garnishee confers jurisdiction on the courts of

the state where the writ issues. Blackstone v. Miller, 188 U. S.

7 189-206, 47 L. ed. 439-445, 23 Sup. Ct. Rep. 277. If, while tem-

f porarily there, his creditor might sue him there and recover the

| debt, then he is liable to process of garnishment, no matter where

l

the situs of the debt was originally. VVe do not see the material-

ity of the expression "situs of the debt,” when used in connection

with attachment proceedings. If by situ.r is meant the place of

the creation of the debt, that fact is immaterial. If it be meant

that the obligation to pay the debt can only be enforced at the

sit-us thus ﬁxed, we think it plainly untrue. The obligation of

the debtor to pay his debt clings to and accompanies him wherever

he goes. He is as [*223] much bound to pay his debt in a

service of process therein ; that the j udgment, condemning the
debt from Harris to Balle, was a valid j udgment, provided Balle
could himself have sued Harris for the debt in Maryland. This,
it is asserted, he could have done, and the j udgment was therefore
entitled to full faith and credit in the courts of North Carolina.
The cases holding that the state court obtains no jurisdiction
over the garnishee if he be but temporarily within the state [ •222 l
proceed upon the theory that the situs of the debt is at the
domicil either of the creditor or of the debtor, and that it does
not follow the debtor in his casual or temporary journey into
another state, and the garnishee has no possession of any property
or credit of the principal debtor in the foreign state.
We regard the contention of the plaintiff in error as the
correct one. The authorities in the various state courts upon this
question are not at all in harmony. They have been collected
by counsel, and will be found in their respective briefs, and it is
not necessary to here enlarge upon them.
Attachment is the creature of the local law ; that is, unless
there is a law of the state providing for and permitting the attach
ment, it cannot be levied there. If there be a law of the state
providing for the attachment of the debt, then, if the garnishee
be found in that state, and process be person al Jy served upon
him therein, we think the court thereby acquires j urisdiction over
him, and can garnish the debt due from him to the debtor of the
plaintiff, and condemn it, provided the garnishee could himself
be sued by his creditor in that state. \Ve do not see how the
question of jurisdiction vcl no1i can properly be made to d e pe n d
upon the so-called original situs of the debt, or upon the char
acter of the stay of the garnishee, whether temporary or perma
nent, in the state where the attachment is issued. Power over
the person of the garnishee confers jurisdiction on the courts of
the state where the writ issues. Blackstone v. },filler, 1 88 U. S .
l 189-2o6, 47 L. ed. 439-445, 23 Sup. Ct. Rep. 277. If, while tem1 porarily there, his creditor might sue him there and recover the
debt, then he is liable to process of garnishment, no matter where
the situs of the debt was originally. We do not see the matcrialL ity of the expression "situs of the debt," when used in connection
with attachment proceedings. I f by si"ttt.s is meant the pl ace of
t he creation of the debt, that fact is immaterial. If it be meant
that the obligation to pay the debt can only he enforcr<l at the
situs thus fixed, we th i nk it plainly untrue. The obl igat io n of
th e debtor to pay his debt clings to and accompanies h i m wherever
he goes.
He is as [*223 l much hound to pay his drht in a
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foreign state when therein sued upon his obligation by his credi-

tor, as he was in the state where the debt was contracted. \»Ve

speak of ordinary debts, such as the one in this case. It would

be no defense to such suit for the debtor to plead that he was

only in the foreign state casually or temporarily. His obligation

to pay would be the same whether he was there in that way or

with an intention to remain. It is nothing but the obligation to

pay which is garnished or attached. This obligation can be en-

forced by the courts of the foreign state after personal service

of process therein, just as well as by the courts of the domicil of

the debtor. If the debtor leave the foreign state without appear-

ing, a judgment by default may be entered, upon which execu-

tion may issue, or the judgment may be sued upon in any other

state where the debtor might be found. In such case the situs

is unimportant. It is not a question of possession in the foreign

state, for possession cannot be taken of a debt or of the obliga-

tion to pay it, as tangible property might be taken possession of.

Notice to the debtor (garnishee) of the commencement of the

suit, and notice not to pay to his creditor, is all that can be given,

whether the garnishee be a mere casual and temporary comer,
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or a resident of the state where the attachment is laid. His

obligation to pay to his creditor is thereby arrested, and a lien

created upon the debt itself. Cahoon v. Morgan, 38 Vt. 236:

National F. Ins. Co. v. Chambers, 53 N. J. Eq. 468, 483, 32 Atl.

663. W'e can see no reason why the attachment could not be

thus laid, provided the creditor of the garnishee could. himself

sue. in that state, and its laws permitted the attachment.

There can be no doubt that Balk, as a citizen of the state

of North Carolina, had the right to sue Harris in Maryland to

recover the debt which Harris owed him. Being a citizen of.

North Carolina, he was entitled to all the privileges and immuni-

ties of citizens of the several states, one of which is the right to

institute actions in the courts of another state. The law of Mary-

land provides for the attachments of credits in a [*224J case like

this. See §§ 8 and I0 of article 9 of the Code of Public General

Laws of Maryland, which provide that, upon the proper facts

being shown (as stated in the article), the attachment may be

sued out against lands, tenements, goods, and credits of the

debtor. Section I0 particularly provides that “any kind of prop-

erty or credits belonging to the defendant, in the plaintiff's own

hands, or in the hands of any one else. may be attached; and

credits may be attached which shall not then be due.” Sections

II, I2, and I3 of the above—mentioned article provide the general

foreign state when therein sued upon his obligation by his credi
tor, as he was in the state where the debt was contracted. ',Ye
speak o f ordinary debts, such as the one in this case. I t would
be no defense to such suit for the debtor to plead that he was
only in the foreign state casually or temporarily. His obligation
to pay would be the same whether he was there in that way o r
with a n intention t o remain. It is nothing b u t the obligation to •
pay which is garnished o r attached. This obligation can be en
forced by the courts of the foreign state after personal service
of process therein, j ust as well as by the courts of the domicil of
the debtor. If the debtor leave the foreign state without appear
ing, a j udgment by default may be entered, upon which execu
tion may issue, or the j udgment may be sued upon in any other
state where the debtor might be found. In such case the situs
is unimportant. It is not a question of possession in the foreign
state, for possession cannot be taken of a debt or of the obliga
tion to pay it, as tangible property might be taken possession of.
Notice to the debtor ( garnishee ) of the commencement of the
suit, and notice not to pay to his creditor, is all that can be given,
whether the garnishee be a mere casual and temporary comer,
or a resident of the state where the attachment is laid. His
obligation to pay to his creditor is thereby arrested , and a l ien
created upon the debt itself. Cahoon. v. M orgau, 38 Vt. 236 :
National F. Ins. Co. v. Chambers, 53 N . J. Eq. 468, 483, 32 Atl.
663. vVe can see no reason why the attachment could not be
thus laid , provided the creditor of the garnishee could. himself
sue· in that state, and its laws permitted the attachment.
There can be no doubt that Balk, as a citizen of the state
of North Carolina, had the right to sue Harris in l\faryland to
recover the debt which Harris owed him. Being a citizen of .
North Carolina, he was entitled to all the privileges and immuni
ties of citizens of the several states, one of which is t?1e right to
institute actions in the courts of another state. The law of l\Iary
land provides for the attachments of credits in a [ *224] case like
this. See §§ 8 and IO of article 9 of the Code of Public General
Laws of !vlaryland, which provide that, upon the proper facts
being shown ( as stated in the article ) , the attachment may be
sued out against lands, tenements, good s, and credits of the
debtor. Section IO particularly provides that "any kind of prop
erty or credits belonging to the defendant, in the plaintiff's own
hands, or in the hands of any one else. may be attached ; and
credits may be attached \vhich shall not then be due." Sections
I r , r 2, and 13 of the above-mentioned article provide the general
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practice for levying the attachment, and the proceedings subse-

quent thereto. \Nhere money or credits are attached, the inchoate

lien attaches to the fund or credits when the attachment is laid

in the hands of the garnishee, and the judgment condemning the

amount in his hands becomes a personal judgment against him.

Buschman v. Hanna, 72 Md. 1, 5, 6, 18 Atl. 962. Section 34 of

the same Maryland Code provides also that this judgment of

condemnation against the garnishee, or payment by him of such

judgment, is pleadable in bar to an action brought against him

by the defendant in the attachment suit for or concerning the

property or credits so condemned.

It thus appears that Balk could have sued Harris in Mary-

land to recover his debt, notwithstanding the temporary character

of Harris’ stay there; it also appears that the municipal law of

Maryland permits the debtor of the principal debtor to be gar-

nished, and therefore if the court of the state where the garnishee

is found obtains jurisdiction over him, through the service of

process upon him within the state, then the judgment entered is

a valid judgment. See Minor on Conﬂict of Laws, § 125, where

the various theories regarding the subject are stated and many
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of the authorities cited. He there cites many cases to prove the

correctness of the theory of the validity of the judgment where

the municipal law permits the debtor to be garnished, although

his being within the state is but temporary. See pp. 289, 290.

This is the doctrine which is also adopted in Morgan v. I\='e7;ilIr,

74 Pa. 52, by the [*225] supreme court in Pennsylvania, per

Agnew, _I., in delivering the opinion of that court. The same

principle is held in Wyeth Hardware <5‘ Mfg. Co. v. H. F. Lang

6* Co., 127 M0. 242, 247, 27 L. R. A. 651, 48 Am. St. Rep. 626,

29 S. W. IOIO; in Lancashire Ins. Co. v. Corbetts, 165 Ill. 592,

36 L. R. A. 640, 56 Am. St. Rep. 275, 46 N. E. 631; and in

Harvey v. Great Northern R. Co., 50 Minn. 405, 406, 407, 17 L.

R. A. 84, 52 N. VV. 905; and to the same effect is Embree v.

Hanna, 5 johns. 10.1 ; also Savin v. Bond, 57 Md. 228, where the

court held that the attachment was properly served upon a party

in the District of Columbia while he was temporarily there; that

as his debt to the appellant was payable wherever he was found,

and process had been served upon him in the District of Colum-

bia, the supreme court of the district had unquestioned juris-

diction to render judgment, and the same having been paid, there

was no error in granting the prayer of the appellee that such

judgment was conclusive. The case in 138 N. Y. 209, 20 L. R.

A. I18, 34 Am. St. Rep. 448, 33 N. E. 938 (Douglass v. Phenix

practice for levying the attachment, and the proceedings subse
quent thereto. Where money or credits are attached, the inchoate
lien attaches to the fund or credits when the attachment is laid
in the hands of the garnishee, and the j udgment condemning the
amount in his hands becomes a personal j udgment against him.
Buschman v. Han na, 72 Md. 1, 5, 6, i8 Atl. g62. Section 34 of
the same Maryland Code provides also that this j udgment of
condemnation against the garnishee, or payment by him of such
j udgment, is pleadable in bar to an action brought against him
by the defendant in the attachment suit for or concerning the
property or credits so condemned.
It thus appears that Balk could have sued Harris in Mary
land to recover his debt, notwithstanding the temporary character
of Harris' stay there ; it also appears that the municipal law of
l\faryland permits the debtor of the principal debtor to be gar
nished, and therefore if the court of the state where the garnishee
is found obtains j u risdiction over him, through the service of
process upon him within the state, then the j udgment enterecl i s
a valid j udgment. See Minor o n Conflict o f Laws, § 1 25, where
the various theories regarding the subj ect are stated and many
of the authorities cited. He tht!re cites many cases to prove the
correctness of the theory of the validity of the j udgment where
the municipal law permits the debtor to be garnished, although
his being within the state is but temporary. See pp. 28<), 290.
This is the doctrine which is also adopted in Jl.f organ v. N e'Ville,
74 Pa. 52, by the [ *22 5] supreme court in Pennsylvania, pe:
Agnew, J . , in delivering the opinion of that court. The same
principle is held in TVycth Hardware & .Mfg. Co . v. H. F. Lan �
& Co., 1 27 Mo. 242, 247, 27 L. R. A . 65 1 , 48 Am. St. Rep. 626 ,
29 S. \V. 1 0 1 0 ; in L a n cash ire Ins. Co. v. Corbet ts, 165 Ill. 592 ,
36 L. R. A. 640, 56 Am. St. Rep. 275, 46 N . E. 63 1 ; and in
Han •ey v. G rea t Northem R. Co., 50 l\Iinn . 405 , 406, 407, 1 7 L.
R. A. 84, 52 N. \V. 905 ; and to the same e ffect is E m b ree v.
H a11 11a, 5 Johns. 10.1 ; also Sat-in v. Bo11d, 57 Md. 228, where the
cou rt held that the attachment was properly served upon a partv
in the District of Columbia while he was temporarily there ; that
as his debt to the appellant was payable wherever he was found,
and process had been served upon him in the District of Colum
bia, the supreme cou rt of the district had unquestioned j u ris
diction to render j udgment, and the same having been paid, there
was no error in granting the prayer of the appellee that such
j udgment was conclusive. The case in 1 �8 N. Y. 20<), 20 L. R .
A . J I 8, 34 Am. St. Rep. 448, 33 N. E. 938 ( D ouglass v. P h e n ix
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Ins. Co.), is not contrary to this doctrine. The question there

was not as to the temporary character of the presence of the

garnishee in the state of Massachusetts, but, as the garnishee

was a foreign corporation, it was held that it was not within the

state of Massachusetts so as to be liable to attachment by the

service upon an agent of the company within that state. The gen-

eral principle laid down in Embree v. Hanna, 5 Johns. IOI, was

recognized as correct. There are, as we have said, authorities

to the contrary, and they cannot be reconciled.

It seems to us, however, that the principle decided in Chi-

cago, R. 1. (9 P. R. CO. v. Sturm, I74 U. S. 710, 43 L. ed. 1144,

19 Sup. Ct. Rep. 797, recognizes the jurisdiction, although in

that case it appears that the presence of the garnishee was not

merely a temporary one in the state where the process was served.

In that case it was said: “All debts are payable everywhere

unless there be some special limitation or provision in respect to

the payment; the rule being that debts, as such, have no locus

or situs, but accompany the creditor everywhere, and authorize

a demand upon the debtor everywhere. 2 Parsons, Contracts,

8th ed. 702 [gth ed. 739]. The debt involved in the pending
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[*226] case had no ‘special limitation or provision in respect to

payment.’ It was payable generally, and could have been sued

on in Iowa, and therefore was attachable in Iowa. This is the

principle and effect of the best considered cases,—the inevitable

effect from the nature of transitory actions and the purpose of

foreign attachment laws, if we would enforce that purpose.”

The case recognizes the right of the creditor to sue in the state

where the debtor may be found, even if but temporarily there;

and upon that right is built the further right of the creditor to

attach the debt owing by the garnishee to his creditor. The im-

portance of the fact of the right of the original creditor to sue

his debtor in the foreign state, as affecting the right of the credi-

tor of that creditor to sue the debtor or garnishee, lies in the

nature of the attachment proceeding. The plaintiff in such pro-

ceeding in the foreign state is able to sue out the attachment and

attach the debt due from the garnishee to his (the garnishee’s)

creditor, because of the fact that the plaintiff is really, in such

proceeding, a representative of the creditor of the garnishee, and

therefore if such creditor himself had the right to commence suit

to recover the debt in the foreign state, his representative has the

same right, as representing him, and may garnish or attach the

debt, provided the municipal law of the state where the attach-

ment was sued out permits it.

Ins.

Co . ) , is not contrary to this doctrine. The question there
was not as to the temporary character of the presence of the
garnishee in the state of l\fassachusetts, but, as the garnishee
\\las a fo reign corporation, it was held that it was not within the
state of l\l assachusetts so as to be liable to attachment by the
service upon an agent of the company within that state. The gen
eral principle laid down in Embree v. Hanna, 5 Johns. 1 0 1 , was
recognized as correct. There are, as we have said, authorities
to the contrary, and they cannot be reconciled.
It seems to us, however, that the principle decided in Chi
cago, R. 1. & P. R. Co. v. Sturm, 1 74 U. S. 7 1 0, 43 L. ed. I 144,
1 9 Sup. Ct. Rep. 797, recognizes the j urisdiction, although in
that case it appears that the presence of the garnishee was not
merely a temporary one in the state where the process was served.
In that case it was said : "All debts are payable everywhere
unless there be some special limitation or provision in respect to
the payment ; the rule being that debts, as such, have no locus
or siti4s, but accompany the creditor everywhere, and authorize
a demand upon the debtor everywhere. 2 Parsons, Contracts,
8th ed. 702 [9th ed. 739 ] . The debt involved in the pending
[*226] case had no 'special limitation or provision in respect to
payment.' It was payable generally, and co uld have been. sued
0 11 in Iowa, and tit.ere{ore was attachable in, Iowa.
This is the
principle and effect of the best considered cases,-the inevitable
effect from the nature of transitory actions and the purpose of
foreign attachment laws, i f we would enforce that purpose."
The case recognizes the right of the creditor to sue in the state
where the debtor may be found, even if but temporarily there ;
and upon that right is built the further right of the creditor to
attach the debt owing by the garnishee to his creditor. The im
portance of the fact of the right of the original creditor to sue
his debtor in the foreign state, as affecting the right of the credi
tor of that creditor to sue the debtor or garnishee, lies in the
nature of the attachment proceeding. The plaintiff in such pro
ceeding in the foreign state is able to sue out the attachment and
attach the debt due from the garnishee to his ( the garnishee's )
creditor, because of the fact that the plaintiff is really, in such
proceeding, a representative of the creditor of the garnishee, and
therefore i f such creditor himself had the right to commence suit
to recover the debt in the foreign state, his representative has the
same right, as representing him, and may garnish or attach the
debt, provided the municipal law of the state where the attach
ment was sued out permits it.
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It seems to us, therefore, that the judgment against Harris

in Maryland, condemning the $180 which he owed Balk, was a

valid judgment, because the court had jurisdiction over the gar-

nishee by personal service of process within the state of Maryland.

It ought to be and it is the object of courts to prevent the

payment of any debt twice over. Thus, if Harris, owing a debt

to Balk, paid it under a valid judgment against him, to Epstein,

he certainly ought not to be compelled to pay it a second time.

but should have the right to plead his payment under the Mary-

land judgment. It is objected, however, that the payment by

Harris to Epstein was not under legal compulsion. [*zz7] Har-

ris in truth owed the debt to Balk, which was attached by Epstein.

He had, therefore, as we have seen, no defense to set up against

the attachment of the debt. Jurisdiction over him personally had

been obtained by the Maryland court. As he was absolutely with-

out defense, there was no reason why he should not consent to

a judgment impounding the debt, which judgment the plaintiff

was legally entitled to, and which he could not prevent. There

was no merely voluntary payment within the meaning of that

phrase as applicable here.
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But most rights may be lost by negligence, and if the gar- _

nishee were guilty of negligence in the attachment proceeding,

to the damage of Balk, he ought not to be permitted to set up the

judgment as a defense. Thus it is recognized as the duty of the

garnishee to give notice to his own creditor, if he would protect

himself, so that the creditor may have the opportunity to defend

himself against the claim of the person suing out the attachment.

This duty is affirmed in the case above cited of Morgan v. Neviﬂe,

74 Pa. 52, and is spoken of in Chicago, R. I. 6- P. R. Co. v.

Sturm, 174 U. S. 710, 43 L. ed. 1144, 19 Sup. Ct. Rep. 797.

although it is not therein actually decided to be necessary, because

in that case notice was given and defense made. VVhile the want

of notiﬁcation by the garnishee to his own creditor may have no

effect upon the validity of the judgment against the garnishee

(the proper publication being made by the plaintiff), we think

it has and ought to have an effect upon the right of the garnishee

to avail himself of the prior judgment and his payment there-

under. This notification by the garnishee is for the purpose of

making sure that his creditor shall have an opportunity to defend

the claim made against him in the attachment suit. Fair dealing

requires this at the hands of the garnishee. In this case, while

neither the defendant nor the garnishee appeared, the court, while

condemning the credits attached, could not, by the terms of the

It seems to us, therefore, that the judgment against Harris
in Maryland, condemning the $18o which he owed Balk, was a
valid j udgment, because the court had jurisdiction over the gar
nishee by personal service of process within the state of Maryland.
It ought to be and it is the object of courts to prevent the
payment of any debt twice over. Thus, if Harris, owing a debt
to Balk, paid it under a valid judgment against him, to Epstein,
he certainly ought not to be compelled to pay it a second time,
but should have the right to plead his payment under the Mary
land judgment. It is objected, however, that the payment by
Harris to Epstein was not under legal compulsion. [*227] Har
ris in truth owed the debt to Balle, which was attached by Epstein.
He had, therefore, as we have seen, no defense to set up against
the attachment of the debt. Jurisdiction over him personally had
been obtained by the Maryland court. As he was absolutely with
out defense, there was no reason why he should not con�ent to
a j udgment impounding the debt, which judgment the plaintiff
was legally entitled to, and which he could not prevent. There
was no merely voluntary payment within the meaning of that
phrase as applicable here.
But most rights may be lost by negligence, and if the gar- .
nishee were guilty of negligence in the attachment proceeding,
to the damage of Balk, he ought not to be permitted to set up the
judgment as a defense. Thus it is recognized as the duty of the
garnishee to give notice to his own creditor, if he would protect
himself, so that the creditor may have the opportunity to <lefond
himself against the claim of the person suing out the attachment.
This duty is affirmed in the case above cited of }.Jorgan v. Nevi/:e,
74 Pa. 52, and is spoken of in Chicago, R. I. & P. R. Co . v.
Sturm, 1 74 U. S. 710, 43 L. ed. 1 144, 19 Sup. Ct. Rep. 797.
although it is not therein actuaJly decided to be necessary, because
in that case notice was given and defense made. While the want
of notification by the garnishee to his own creditor may have no
effect upon the validity of the j udgment against the garnishee
( the proper publication being made by the plaintiff) , we think
it has and ought to have an effect upon the right of the garnishee
to avail himself of the prior j udgment and his payment there
under. This notification by the garnishee is for the purpose of
making sure that his creditor shall have an opportunity to defend
the claim made against him in the attachment suit. Fair dealing
requires this at the hands of the garnishee. In this case, while
neither the defendant nor the garnishee appeared, the court, while
condemning the credits attached, could not, by the terms of the
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Maryland statute, issue the writ of execution unless the plaintiff

gave bond or sufficient security before the court awarding the

execution, to make restitution of the money paid if the defendant

should at any time within a year and a day, [M28] appear in the

action and show that the plaintiff’s claim, or some part thereof,

was not due to the plaintiff. The defendant in error, Balk, had

notice of this attachment, certainly within a few days after the

issuing thereof and the entry of judgment thereon, because he

sued the plaintiff in error to recover his debt within a few days

after his (Harris’) return to North Carolina, in which suit the

judgment in Maryland was set up by Harris as a plea in bar to

Balk’s claim. Balk, therefore, had an opportunity for a year and

a day after the entry of the judgment to litigate the question of

his liability in the Maryland court, and to show that he did not

owe the debt, or some part of it, as was claimed by Epstein. He,

however, took no proceedings to that end, so far as the record

shows, and the reason may be supposed to be that he could not

successfully defend the claim, because he admitted in this case

that he did, at the time of the attachment proceeding, owe Epstein
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some $344.

Generally, though, the failure on the part of the garnishee

I to give proper notice to his creditor of the levying of the attach-

ment would be such a neglect of duty on the part of the garnishee

which he owed to his creditor as would prevent his availing him-

self of the judgment in the attachment suit as a bar to the suit

of his creditor against himself, which might therefore result in

his being called upon to pay the debt twice.

The judgment of the Supreme Court of North Carolina must

be reversed, and the cause remanded for further proceedings not

inconsistent with the opinion of this court.

Reversed.

Mr. Justice Harlan and Mr. Justice Day dissented.

LOUISVILLE & N. RY. CO. v. DEER, in U. S. Sup. Ct., Jan. 2, 1906-

200 U. S. 176, 50 L. ed. 426, 26 S. Ct. Rep. 207.

In error to the supreme court of Alabama by the Louisville &

N. Ry.Co.,to reverse a judgment affirming a judgment in debt,ren-

dered against plaintiff in error by the city court of Montgomery.

Plaintiff in error was not a corporation under the laws of

Florida, but operated a railway there. The other facts appear

by the opinion.

•
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Maryland statute, issue the writ of execution unless the plaintiff
gave bond or sufficient security before the court awarding the
execution, to make restitution of the money paid if the defendant
should at any time within a year and a day, [ *228] appear in the
action and show that the plaintiff's claim, or some part thereof,
was not due to the plaintiff. The defendant in error, Balk, had
notice of this attachment, certainly within a few days after the
issuing thereof and the entry o f j udgment thereon, because he
sued the plaintiff in error to recover his debt within a few days
after his ( Harris' ) return to North Carolina, in which suit the
j udgment in Maryland was set up by Harris as a plea in bar to
Balk's claim. Balle, therefore, had an opportunity for a year and
a day after the entry of the judgment to litigate the question of
his liability in the Maryland court, and to show that he did not
owe the debt, or some part of it, as was claimed by Epstein. He,
however, took no proceedings to that end, so far as the record
shows, and the reason may be supposed to be that he could not
successfully defend the claim, because he admitted in this case
that he did, at the time of the attachment proceeding, owe Epstein
som e $344 ·
Generally, though, the failure on the part o f the garnishee
to give proper notice to his creditor of the levying of the attach
ment would be such a neglect of duty on the part of the garnishee
which he owed to his creditor as would prevent his availing him
self of the j udgment in the attachment suit as a bar to the suit
of his creditor against himself, which might therefore result in
his being called upon to pay the debt twice.
The j udgment of the Supreme Court of North Carolina must
be reversed , and the cause remanded for further proceedings not
inconsistent with the opinion of this court.
Reversed.
Mr. Justice Harlan and Mr. Justice Day dissented.
LOUI SVILLE & N. RY. CO. v. DEER, in U. S. S u p. Ct., Jan. 2, 19Q6200 U. S. 1 76, 50 L. ed. 426, 26 S. Ct. Rep. 207.

In error to the supreme court of Alabama by the Louisville &
Ry. Co., to reverse a j udgment affirming a j udgment in debt, ren
dered against plaintiff in error by the city court of l\font!!'omery.
Plaintiff in error was not a corporation under the laws of
Florida, but operated a railway there. The other facts appear
by the opinion .
N.
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Ho1.1uEs, J. This is an action to recover a debt admitted to

have been due to the plaintiff, the defendant in error. But it

was agreed [*178] in the trial that a suit was brought by one

Brock against the plaintiff in Florida, in which the railroad com-

pany, the present plaintiff in error, was summoned as garnishee,

judgment was recovered against the latter as such for the sum

now in suit, and the sum paid by§_it into court, all before the

present suit was begun. The proceedings in Florida were strictly

in accordance with the laws of that state. The railroad company

did business there and was permanentlﬂiable to service and suit,

and the defendant, the present defendant in error, was notiﬁed

by such publication as the statutes of Florida prescribed. He

was not, however, a resident of the state, but lived in Alabama,

and the supreme court of the latter state affirmed a judgment

in his favor on the ground that the Florida court had no juris-

diction to render the judgment relied on as a defense.

Whatever doubts may have been felt when this case was

decided below are disposed of by the recent decision in Harris

v. Balk, 198 U. S. 215. There the garnishee was only tempo-

rarily present in Maryland, where the ﬁrst judgment was ren-
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dered, and the defendant in that judgment was absent from the

state, and served only as the defendant in error was served in

Florida. Yet the Maryland judgment was held valid. and a

decision by the supreme court of North Carolina denying the

jurisdiction of the Maryland court was reversed. In the present

case the railroad company was permanently present in the state

where‘it was served. In view of the full and recent discussion

in Harris v. Balk we think it unnecessary to SWTC.

Judgment reversed.

ROLLER v. HOLLY, in U. S. Sup. Ct., Feb. 26, 1900-176 U. S. 398,

20 S. Ct. 410.

Action by Roller to recover on ﬁve notes for $228 each, and

to foreclose a vendor’s lien therefor. From a judgment of the

trial court denying the vendor’s lien be sued error in the Texas

court of civil appeals, where the judgment below was affirmed.

Then he sued error in the supreme court of Texas, which again]

affirmed the judgment, and he now sues error here.

BROWN, I. Briefly stated, the case is this: Roller, the plain-

Hou.I.Es,

J. This is an action to recover a debt admitted to

have been due to the plaintiff, the defendant in error. But it
was agreed [ * I 78] in the trial that a suit was brought by one
Brock against the plaintiff in Florida, in which the railroad com
pany, the present plaintiff in error, was summoned as garnishee,
j udgment was recovered against the latter as such for the sum
now in suit, and the sum paid by �.i t into court, all before the
present suit was begun. The proceeilings in Florida were strictly
in accordance with the laws of that state. The railroad company
did business there and was permanentlNiable to service and suit,
and the defendant, the present defendant in error, was notified
by such publication as the statutes of Florida prescribed. He
was not, however, a resident of the state, but lived in Alabama,
and the supreme court of the latter state affirmed a j udgment
in his favor on the ground that the Florida court had no j uris
diction to render the j udgment relied on as a defense.
\Vhatever doubts may have been felt when this case was
decided below are disposed of by the recent decision in Ha rris
v. Balk, 1 98 U . S . 2 1 5 . There the garnishee was only tempo
rarily present in Maryland, where the first j udgment was ren
dered, and the defendant in that j udgment was absent from the
state, and served only as the defendant in error was served in
Florida. Yet the Maryland j udgment was held valid. and a
decision by the supreme court of North Carolina denying the
jurisdiction of the Maryland court was reversed. In the present
case the railroad company was permanently present in the state
where · it was served. In view o f the full and recent discussion
in Harris v. Balk we think it unnecessary to s�e.
Judgment reversed.

tiff, who was a resident of Virginia, bought this land in january

1887, gave a note in part payment for $216.17, which passed into

ROLLER

v.

HOLLY, in U. S. Sup. Ct., Feb. 26, 1900-1
- 76 U. S. 398,
20 S. Ct. 410.

Action by Roller to recover on five notes for $228 each, and
to foreclose a vendor's lien therefor. From a judgment of the
trial court denying the vendor's lien he sued error in the TexasJ
court of civil appeals, where the judgment below was affirmed.!
Then he sued error in the supreme court o f Texas, which again)
affirmed the j udgment, and he now sues error here.

l

Briefly stated, the case is this : Roller, the plain
tiff, who was a resident of Virginia, bought this land in January
1 887, gave a note in part payment for $2 1 6. 1 7, which passed into
BROW N, J.

IOI
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the hands of McClintic & Proctor, who brought suit thereon for

a personal judgment against the plaintiff, and for the foreclosure

of a vendor's lien upon the land, served plaintiff with notice of the

suit in Virginia, December 30, I890, to appear in Texas January

5, 1891, and took judgment against him by default January 9,'

I89I, for $276.65, and for a foreclosure of the lien. Upon a

sale in pursuance of this foreclosure, March 3, 1891, the land was

struck off to Williams and Jackson, and by them sold to Peoples.

Meantime, however, and on January I, 1890, a year before

the McClintic & Proctor suit was begun, plaintiff sold the land

to the Hollys, who went into possession, and took from them ﬁve

notes of $228 each, and also reserved a vendor's lien, which he

the hands o f -r-.IcClintic & Proctor, who brought s u i t thereon for
a per�onal j u<lgment against the plaintiff, and for the foreclosure
of a vendor's lien npon the land, served plaintiff with notice of the
suit in Yirginia, De,:ember

5, 1 89 1 , and took
189 1 , for $z76.65,

& Proctor suit, were made parties defendant, 811d_1lﬁ_ﬂE-I’-t-l-131

the plaintiffs title passed to them, which plaintiff denies upon the

ground that no process was served upon him within the state of

Texas, or within a reasonable time before he was required to

appear and answer.

The question in dispute, then, is whether a notice served upon
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the plaintiff in Rockingham County, Virginia, December 30, 1890,

to appear in Limestone County, Texas, on January 5, 1891, to

answer the foreclosure suit, is due process of law within the mean-

ing of the Fourteenth Amendment? The Hollys, who bought

this land and went into possession a year before the McClintic

& Proctor suit was begun, were not made parties to that suit,

probably because the deed from the plaintiff to them was not on

the McClintic & Proctor judgment is invalid as a personal judg-

ment against the plaintiff under the case of Pennoyer v. Neﬁ, 95

U. S. 7I4, 723, and other cases in Texas of the same import.

I. The position of the plaintiff that, as there was no statute

in Texas authorizing a suit against a non-resident to enforce an

equitable lien for purchase money, and as there had been no seiz-

ure in rem of the lands, nor any notice to Roller’s vendees, the

Hollys, who were in possession, the jurisdiction of the Texas

courts could not attach, and the whole proceeding was void, is

unsound. ‘

[*4o3] In the case of Hart v. Sansom, 110 U. S. 155i. 3 S.

Ct., 586, relied upon in support of this contention, an action of

ejectment was brought against several defendants, who set up

and for a foreclosure of the lien.

3, 189 1 ,

sale in pursuance of this foreclosure, l\Iarch

Upon a

the land wao;

Meantime, however, and on January

1,

1 890, a year before

the l\IcClintic & Proctor suit was begun, plaintiff sold the land
to the Hollys, who went into possession, and took from them five

$228

notes of

each, and also reserved a vendor's lien, which he

sought to foreclose in this suit.

\Villiam s, Jackson, and Peoples,

who purchased the land under the sheriff's sale in the McClintic
& Proctor suit, were made parties defendant, and now ayer that
tJ1e plaintiff's title passed to them, which plaintiff denies upon the
ground that n o process was served upon him within the state of
Texas. or within a reasonable time before he was required to
appear and answer.
The question in dispute, then, is whether a notice served upon

record in Limestone County at the time of the institution of the

suit, and their rights are not involved here. It is conceded that

to appear in Texas January

struck off to \Villiams and Jackson, and by them sold to Peoples.

sought to foreclose in this suit. VVilliams, Jackson, and Peoples,

who purchased the land under the sheriff’s sale in the McClintic

30, 189o,

j udgment against him by default January 9,

30, 1 890,
5, 1 89 1 , to

the plaintiff in Rock ingham County, Virginia. December
to appear in Limestone County, Texas, on January

answer the foreclosure suit, i s due process of law within the mean
ing o f the Fourteenth A mendment ?

The Hollys, who bought

this land and went into possession a ye ar before the 1\fcClintic
& Proctor suit was begun, were not m ade parties to that suit,
probably because the deed from the p l a i n tiff to them wa s not on
record in Li m est on e County at the t i m e o f the i n s t i t u t ion o f the
suit. and their rights are not i n volved h e re.

I t i s conceded that

the :McClintic & Proctor j udgment is in v a li d as a personal j u<lg
ment againc;t the plaintiff under the case o f

Prn11 oycr v . .\'eff, 95

U. S. 7 14. 723, and other cases in Texas of the same import .
1.

The posit ion o f the plaint i ff that , as t h ere was no st atute

in Texas authorizing a suit a ga i ns t a non-resident t o en forcr a n
equitable lien for p u rchase money, and a s there had been no seiz
ure iH

rem

of the lands, nor any notice to Rol ler's venrlecs. the

Hollys, who were in possec;sion , the j ur i sdict ion of thP Texac;

courts could not attach, and the whol e proceed ing was Yoicl. is
unsound.
Ct.,

[ *403] In
586. relied

the case of Hart "· Sanso m , I I O e. s. 1 5 r . 3 s .
upon i n support o f t h i s content ion . an action of

ej cct m cn t was brought against several defendan ts. " ho set up
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in defence a judgment against the plaintiff as one having some

pretended claim or title to the lands, and other defendants hold-

ing recorded deeds thereof, which were averred to be fraudulent

and void. Plaintiffs in that suit averred that these pretended

deeds and claims cast a cloud upon their title; and that one of

the defendants had ejected them from the lands and withheld

possession from the plaintiffs. Due service was made on the oth-

er defendants, and a citation to Hart, who was a citizen of an-

other state, was published as directed by the local statutes. All

the defendants were defaulted, and upon a writ of inquiry the jury

found that Hart claimed the land, but had no title by record or

otherwise, and returned a verdict for the plaintiffs upon which

judgment was entered for a recovery of the land, the cancellation

of the deeds, and the removal of the cloud upon the title. It was

held that this judgment was no bar to an action by Hart in the

Circuit Court of the United States, to recover the land against

Sansom, who held under a lease from the plaintiffs in the former

suit. \Ve held that none of that judgment was applicable to Hart,

since that part which was for recovery of possession could not

apply to him, as he was not in possession; and that part which
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was for the cancellation of the deeds set up in the petition, was a

decree in [>crs0nam merely, and could only be supported against

a non-resident of the state by actual service upon him within the

jurisdiction of the state, and that constructive service by publica-

tion was not sufficient. Neither of the plaintiffs, however, was

in possession of the land nor claimed a lien thereon.

In Arndt v. Griggs, I34 U. S. 316, it was held directly that

a state may provide by statute that the title to real estate within

its limits shall be settled and determined by a suit in which a

non-resident defendant is brought into court by publication. It

appeared in that case that a suit had been begun by a party alleg-

ing that he was the owner and in possession of the land in con-

troversy, by virtue of certain tax deeds, against defendants claim-

ing to have some title or interest in [*4o4] the lands by patent

from the United States, which title, as was alleged, was divested

by the tax deeds, and was unjust, inequitable, and a cloud upon

plaintiffs title, and that the suit was brought for the purpose

of quieting such title. The defendants were brought in by pub-

lication, and a decree entered in favor of plaintiff quieting his

title. The question was whether that decree was a bar to an

action in ejectment between the grantees of the respective parties

to the proceedings to quiet title. In other words, as put by the

in defence a j udgment against the plaintiff as one having some
pretended claim or title to the lands, and other defendants hold
ing recorded deeds thereof, which were averred to be fraudulent
and void. Plaintiffs in that suit averred that these preten<led
deeds and claims cast a cloud upon their title ; and that one o f
the defendants had ej ected them from the lands and w ithheld
possession from the plaintiffs. Due service was made on the oth
er defendants, and a citation to Hart, who was a citizen of an
other state, was published as directed by the local statutes. All
the de fendants were defaulted , and upon a writ of inquiry the jury
found that Hart claimed the land, but had no title by record or
otherwise, and returned a verdict for the plaintiffs upon which
j udgment was entered for a recovery of the land, the cancellation
of the deeds, and the removal of the cloud upon the title. It was
held that this judgmen t was no bar to an action by Hart in the
Circuit Court of the United States, to recover the land against
Sanso m , who held under a lease from the plaintiffs in the former
suit. \Ve held that none of that j udgment was applicable to Hart,
since that part which was for recovery of possession could not
apply to him, as he was not in possession ; and that part which
was for the cancellation of the deeds set up in the petition , was a
decree in personam merely, and could only be supported against
a non-resident of the state by actual service upon him within the
j urisdiction of the state, and that constructive service by publica
tion was not sufficient. Neither o f the plaintiffs, however, was
in possession of the land nor claimed a lien thereon.
In A rndt v. Griggs, 1 34 U. S . 3 1 6, it was held directly that
a state may provide by statute that the title to real estate within
its limits shall be settled and determined by a suit in which a
non-resident defendant is brought into court by publication. It
appea red in that case that a suit had been begun by a party alleg
ing that he was the owner and £n possess£on o f the land in con
troversy .. by virtue of certain tax deeds, against defendants claim
ing to have some title or interest in [ * 404 ] the lands by patent
from the United States, which title, as was alleged, was divested
by the tax deeds, and was unj ust, inequ itable, and a cloud upon
plaintiff's title, and that the suit was brought for the purpose
of quieting such title. The defendants were brought in by pub
l ication, and a decree entered in favor of plaintiff qui«.>ting his
title. The question was whether that decree was a bar to an
action in ej ectment between the grantees of the respective parties
to the proceedings to quiet title. In other words, as put by th e
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court: “Has a state the power to provide by statute that the

title to real estate within its limits shall be settled and determined

by a suit in which the defendant, being a non-resident, is brought

into court only by publication?” The question was answered in

the affirmative. In delivering the opinion of the court Mr. Justice

Brewer observed: “The question is not what a court of equity,

by virtue of its general powers and in the absence of a statute,

might do, but it is, what jurisdiction has a state over titles to

real estate within its limits, and what jurisdiction may it give by.

statute to its own courts, to determine the validity and extent '

of the claims of non-residents to such real estate? If a state _

has no power to bring a non-resident into its courts for any pur-

pose by publication, it is impotent to perfect the titles of real es- .'

tate within its limits held by its own citizens; and a cloud cast

court : "Has a state the power to provide by statute that the
title to real estate within its limits shall be settled and determined
by a suit in which the defendant, being a non-resident, is brought
into court only by publication ?" The question was answered in
the affirmative. In delivering the opinion of the court Mr. Justice
Brewer observed : "The question is not what a court of equity,
by virtue of its general powers and in the absence of a statute,
might do, but it is, what j urisdiction has a state over titles to
real estate within its limits, and what j urisdiction may it give by
statute to its own courts, to determine the validity and extent
of the claims of non-residents to such real estate ? I f a state .
has no power to bring a non-resident into its courts for any pur
pose by publication, it is impotent to perfect the titles of real es- �
tate within its limits held by its own citizens ; and a cloud cast
upon such title by a claim of a non-resident will remain for all '
time a cloud, unless such non-resident shall voluntarily come into
its courts for the purpose of having it adj udicated. But no such
imperfections attend the sovereignty of th� state. It has control
over property within its limits ; and the condition of ownership .
of real estate therein, whether the owner be stranger or citizen,
is subj ection to its rules concerning the holding, the transfer, lia
bility to obligations, private or public, and the modes of estab
lishing titles thereto. It cannot bring the person of a non-resi
dent within its limits-its process goes not out beyond its
borders - but it may determine the extent of his title
to real estate with its limits ; and for the purpose of such
determination may provide any reasonable method of imparting
notice. * "' * Mortgage liens, mechanic's liens, [*405 ] material
men's liens and other liens are foreclosed against non-resident
defendants upon service by publication only. Lands of non-resi
dent defendants are attached and sold to pay their debts ; and in
deed, almost any kind o f action may be instituted and maintained
against non-residents to the extent of any interest in property
they may have in Kansas, and the j urisdiction to hear and deter
mine in this kind o f cases may be obtained wholly and entirely
by publication."
This case is readily distinguishable from that of HMt v. San 
som in the important fact that the plaintiffs in the j udgment set
up as a defence in that case were out of possession while the de
fendants were in possession, and the action was really in ej ectment
with a somewhat superfluous prayer for the cancellation of all
the deeds under which the defendants claimed title. In A rndt v.
,

·

upon such title by a claim of a non-resident will remain for all

time a cloud, unless such non-resident shall voluntarily come into

its courts for the purpose of having it adjudicated. But no such

imperfections attend the sovereignty of the state. It has control

over property within its limits; and the condition of ownership

of real estate therein, whether the owner be stranger or citizen,
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is subjection to its rules concerning the holding, the transfer, lia-

bility to obligations, private or public, and the modes of estab-

lishing titles thereto. It cannot bring the person of a non-resi-

dent within its limits—its process goes not out beyond its

borders —— but it may determine the extent of his title

to real estate with its limits; and for the purpose of such

determination may provide any reasonable method of imparting

notice. * * * Mortgage liens, mechanic’s liens, [*4o5] material-

men’s liens and other liens are foreclosed against non-resident

defendants upon service by publication only. Lands of non-resi-

dent defendants are attached and sold to pay their debts; and in-

deed, almost any kind of action may be instituted and maintained

against non-residents to the extent of any interest in property

they may have in Kansas, and the jurisdiction to hear and deter-

mine in this kind of cases may be obtained wholly and entirely

by publication.”

This case is readily distinguishable from that of Hart v. San-

som in the important fact that the plaintiffs in the judgment set

up as a defence in that case were out 0-f possession while the de-

fendants were in possession, and the action was really in ejectment

with a somewhat superfluous prayer for the cancellation of all

the deeds under which the defendants claimed title. In Arndt v.
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Griggs the plaintiffs were in possession, under tax deeds it 1"-‘

true, but having a prima facie valid title which they sought to

vindicate against the former owners.

The substance of these cases is that if the plaintiff be in

possession, or have a lien upon land within a certain state, he

may institute proceedings against non-residents to foreclose such

lien or to remove a cloud from his title to the land, and may call

them in by personal service outside of the jurisdiction of the

court, or by publication, if this method be sanctioned by the local

law.

In suits for the foreclosure of a m0t‘tg3.gc or other lien upon

such property, no preliminary seizure is necessary to give the

court jurisdiction. The cases in which it has been held that a

seizure or its equivalent, an attachment or execution upon the

property, is necessary to give jurisdiction are those where a gen-

eral creditor seeks to establish and foreclose a lien tl1ereby ac-

quired. Of this class Cooper v. Reynolds, I0.“/all. 308, is the

most prominent example. In that case a plaintiﬁC in an action for

false imprisonment had attached the property of Reynolds in

certain lands, which were sold upon execution to Cooper, who
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was put in possession by the sheriff. Reynolds, the original own-

er, brought ejectment against him, and it was held by this court

that Reynolds's title to [*4o6] the land had been divested by the

attachment proceedings, upon the ground that, in this class of

cases, the levy of the attachment gave the court jurisdiction. But

the object of such attachment is merely to give a lien upon the

property which the courts may enforce; and if a lien» already

exists, whether by mortgage, statute, or contract, the court may

proceed to enforce the same precisely as though the property had

been seized upon attachment or execution.

It is true there is no statute of Texas specially authorizing

a suit against a non-resident to enforce an equitable lien for pur-

chase money, but article 1230 of the Code of Texas, hereinafter

cited, contains a general provision for the institution of suits

against absent and non-resident defendants, and lays down a

method of procedure applicable to all such cases. Obviously this

article has no application to suits in pcrsonam, as was held by

the Supreme Court of Texas in York v. State, 73 Texas, 651;

Kilrzlrzarle v. Houslon 65’ '1‘c.ra.s Cmtra-l Ra1ilwa_\', 76 Texas, 686;

1l1'add0.r v. Craig, 80 Texas, 600; and by this court in Pcmzoyer

v. Z\'cﬁ”, 95 U. S. 714, 723. The article must then be restricted

to actions in rem; but to what class of actions, since none is men--

Griggs the plaintiffs were in p0ssession, under tax deeds it -; �
true, but having a prima fade valid title which they sought Lo
vindicate against the former owners.
The substance of these cases is that if the plaintiff be in
possession, or have a lien upon land within a certain state, he
may institute proceedings against non-residents to foreclose such
lien or to remove a cloud from his title to the land, and may call
them in by personal service outside o f the j urisd iction of the
court, or by publ ication , if this method be sanctioned by the local
law.
In suits for the foreclosu re of a mortgage or other lien upon
such property, no preliminary seizu re is necessary to give the
cou rt j u risdiction. The cases in which it has been held that a
seizure or its equivalent, an attachment or execution upon the
property, is necessary to give j urisdiction are those where a gen
e ral credi tor seeks to establish and foreclose a lien thereby ac
quired. Of this class Cooper v. Re)'110/ds, J O . Wall. 3o8, is the
most prominent example. In that case a plaintiff in an action for
fal se imprisonment had attached the property o f Reynolds in
certain lands, which were sold upon execution to Cooper, who
was put in possession by the sheriff. Reynolds, the original own
er, brought ej ectment against him, and it was held by this court
that Rey nolds's title to [ *406] the land had been divested by the
attachment proceedings, upon the ground that, in this class of
cases, the levy of the attachment gave the court jurisdiction. But
the obj ect of such attachment is merely to give a lien u pon the
property which the cou rts may enforce ; and if a lien alreadv
exists, whether by mortgage, statute, or contract, the court may
proceed to enforce the same precisely as though the property had
been sei zed upon attachment or execution.
It is true there is no statute of Texas specially authorizing
a suit against a non -residen t to en force an eq uitable lien for pur
chase money, but article 1 230 of the Code of Texas, hereinafter
cited, contains a general provision for the institution o f suits
against absent and non-resident defendants, and lays do\vn a
method of procedure applicable to all such case�. Obviously this
article has no application to suits in pcrso nam, as was held by
the Supreme Court of Texas in York v. State, 73 Texas, 65 I ;
Kim m a.rlc v. Ho uston fr Texas Cen tral Ra·iltt•a3•, 76 Texas, 686 ;
Maddox v. Craig, 8o Texas, 600 ; ancl by this court in Pc1111oycr
v. Xcff, 95 U. S. 7 1 4, 723.
The article must then be restricted
to act i o n s in rem ; but to what class of actions, since none is men-·
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tioned specially in the article? VVe are bound to give it some

effect. \/Ve cannot treat it as wholly nugatory, and as it is im-

possible to say that it contemplates a procedure in one class of

cases and not in another, we think the only reasonable construc-

tion is to hold that it applies to all cases where, under recognized

principles of law, suits may be instituted against non-resident

defendants. In the case of Hollingsworth v. Barbour, 4 Pet. 466,

relied upon by the plaintiff, a statute of Kentucky authorized

suits in chancery against non-residents “where any person or

persons, their heirs or assigns, claim land as locator, or by bond

or instrument in writing ;” and as the plaintiff in the case did

not claim as locator, it was held that the court acted without au-

thority, and that the decree was void for want of jurisdiction.

Where the statute speciﬁes certain classes of cases which may be

brought against non-residents, such speciﬁcation doubtless oper-

ates as a restriction and limitation upon the power of the court;

but where, as in article 1230 of the [*4o7] Texas Code, the power

is a general one, we know of no principle upon which we can say

that it applies to one class of cases and not to another. Unless

_we are to hold it to be wholly inoperative, it would seem that
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suits to foreclose mortgages or other liens were obviously within

its contemplation. In any event, this was the construction given

to it by the court of civil appeals, and apparently by the su-

preme court of the state, and is obligatory upon this court as a

construction of a state statute. Battle v. Carter, 44 Texas, 485;

Oswald v. Kaufmann, 28 Fed. Rep. 36, a Texas case; Martin v.

Pond, 30 Fed. Rep. 15.

2. We are therefore remitted to the principal question in

dispute between these parties, namely, the sufficiency of the

notice given to the plaintiff of the McClintic & Proctor suit. In

this connection our attention is called to certain articles of the

Texas Code, the ﬁrst one of which, Art. 1228, Sayles’ Texas

Civil Statutes, provides generally for the service of process by

giving ﬁve days’ notice, exclusive of the day of service and of

the return day. In addition to this there are the following sec-

tions:

Art. 1230. “\Vhere the defendant is absent from the state,

or is a non-resident of the state, the clerk shall, upon the appli-

cation of any party to the suit. his agent or attorney, address a

notice to the defendant requiring him to appear and answer the

plaintiff's petition at the time and place of holding of the court.

naming such time and place. Its style shall be ‘The State of

tioned specially in the article ? \Ve arc bound to give i t some
effect. \Ve cannot treat it as wholly nugatory, and as it is im
possible to say that it contemplates a procedure in one class o f
cases and not i n another, w e think the only reasonable construc
tion is to hold that it applies to all cases where, under recognized
principles of law, suits may be instituted against non-resident
defendants.

In the case o f

Holli11gsu_1orth

v. Barbour, 4 Pet. 466,

relied upon by the plaintiff, a statute o f Kentucky authorized
suits in chancery against non-residents "where any person or
persons, their heirs o r assigns, claim land as locator, or by bond
or instrument in writing ;" anci as the plaintiff in the case did
not claim as locator, it was held that the court acted without au
thority, and that the decree was void for want of j urisdiction.
\\'here the statute specifies certain classes of cases which may be
brought against non-residents, such spec ification doubtless oper
ates as a restriction and lim itation upon the power of the court ;
but where, as in article 1 230 of the [ * 407 ] Texas Code, the power
is a general one, we know o f no principle upon which we can say
that it applies to one class of cases and not to another.

Unless

we are to hold it to be \vholly iiioperative, it would seem that
suits to foreclose mortgages or other l i ens were obviously within
i t s contemplation.

In any event, this was the construction given

to it by the court of civil appeals. and apparently by the su
preme court of the state, and i s obl igatory upon t h i s court as a
construction of a state statute.
Os1.oald

v.

Battle v. Carter, 44 Texas, 485 ;

Ka11fm a 1111, 28 Fed . Rep. 36, a Texas case ; J1Jartiu v .

Pond, 30 Fed. Rep. 1 5 .
2 . \Ve are therefore remitted to the principal question in
dispute between these parties, namely, the su fficiency of the
notice given to the plaintiff o f the l\IcClintic & Proctor suit.

In

this connection our a tten t ion i s called to certain articles o f the
Texas Code. the first one of which, .\rt.

1 228, Sayles· Texas

Civil Statutes, provides generally for the service of process by
giving five days' notice, exclusive of the <lay of service and o f
t h e return day.

In add i tion to this there arc t he following sec

tions :
.Art. 1 230.

" \\rhere the d e fendant is absent from the state,

or is a non-resident of the state. the clerk shall , upon tJ1e appl i 
cation of any party t o t h e s u i t . h i s agent or attorney, address a
notice to the defendant requiring h i m to appear ancl anS\Yer t he
plainti ff's petition at t h e t i me ancl place of holding o f the court,
naming such time and place.

Its style shall he 'The State of

•
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Texas,' and it shall give the date of the ﬁling of the petition, the

ﬁle number of the suit, the names of all the parties, and the na-

ture of the plaintiffs demand, and shall state that a copy of the

plaintiff‘s petition accompanies the notice. It shall be dated and

signed and attested by the clerk, with the seal of the court im-

_pressed thereon; and the date of its issuance shall be noted there-

on; a certiﬁed copy of the plaintiff’s petition shall accompany the

notice.”

Art. 1234. “Where a defendant has been served with such

notice he shall be required to appear and answer in the same

manner, and under the same penalties as if he had been person-

ally served with a citation within this state.”

[*4o8] Art. 1280. “* * * The ﬁfth day of each term of

the district court and the third day of each term of the county

court are termed appearance days."

Art. 1281. “It shall be the duty of the court on appearance

day of each term, or as soon thereafter as may be practicable,

to call in their order all cases on the docket which are returnable

in such term.”

Art. 1340. “Judgments for the foreclosure of mortgages
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and other liens shall be, that the plaintiff recover his debt, dam-

ages and costs, with a foreclosure of the plaintiff's lien on the

property subject thereto, and (except in judgments against exec-

utors, administrators, and guardians) that an order of sale shall

issue to the sheriff or any constable of the county where such

property may be, directing him to seize and sell the same as under

execution, in satisfaction of the judgment; and if the property

cannot be found, or if the proceeds of such sale be insufficient to

satisfy the judgment, then to make the money, or any balance

thereof remaining unpaid, out of any other property of the de-

fendant, as in case of ordinary executions.”

From these requirements it appears that the time for service

of process in the courts of Texas was ﬁve days, exclusive of the

days of service and return, and that there is no distinction in this

particular between defendants living in the town where the court

is sitting and defendants living in other states, or even in a for-

eign country. In short, for aught that appears here, parties may

be called from the uttermost parts of the earth to come to Texas

and defend suits against them within ﬁve days from the da_v the

notice is served upon them. In the case under consideration it

is admitted that the defendant was served with notice on Decem-

ber 30, 1890, at Harrisonburg, Rockingham County, Virginia, to
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'f exas,' and it shall give the date of the filing of the petition, the
file number of the suit, the names of all the parties, and the na
ture of the plaintiff's demand, and shaU state that a copy of the
plaintiff's petition accompanies the notice. It shall be dated and
signed and attested by the clerk, with the seal of the court impressed
thereon ; and the <late of its issuance shall be noted there
.
on ; a certified copy of the plaintiff's petition shall accompany the:
notice."
Art. 1 234. " \\'here a defendant has been served with such
notice he shall be required to appear and answer in the same
manner, and under the same penalties as if he had been person
ally served with a citation within this state."
[ *408] Art. 1 28o. " * * * 'fhe fifth day of each term o f
the district court and the third <lay o f each term of the county
court are termed appearance days.''
Art. 1 28 1 . "It shall be the duty of the court on appearance
day of each term, or as soon thereafter as may be practicable,
to call in their order all cases on the docket which are returnable
in such term."
A rt. 1 340. "] udgments for the foreclosure of mortgages
and other liens shall be, that the plaintiff recover his debt, dam
ages and costs, with a foreclosure of the plaintiff's lien on the
property subj ect thereto, and ( except in j udgments against exec
utors, administrators, and guardian s ) that an order of sale shall
issue to the sheriff or any constable of the county where such
property may be, directing him to seize and sell the same as under
execution, in satisfaction of the j udgment ; and if the property
cannot be found, or if the proceeds of such sale be insufficient to
satisfy the j udgment, then to make the money, or any balance
thereof remaining unpaid, out of any other property of the de
fendant, as in case of ordinary executions."
From these requirements it appears that the time for service
of process in the co�1rts of Texas was five days, exclusive of the
davs of service and return, and that there is no distinction in this
particular between defendants living in the town where the court
is sitting and defendants living in other states, or even in a for
eign country. In short, for aught that appears here, parties may
be called from the uttermost parts of the earth to come to Texas
and defend suits against them within five days from the day the
notice is serve d upon them . In the case under consideration it
is admitted that the defendant was served with notice on Decem
ber 30, 1 890, at Harrisonburg , Rockingham County, Virginia, to
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appear on January 5, 1891, at Groesbeck, Limestone County, Tex-

as; that it would have required four days of constant travelling

to reach Groesbeck, giving the plaintiff but one day, and that a

Sunday, to make preparations to comply with the exigencies of

the notice. This estimate, too, makes no allowance for accidental

delays in transit. It is true that, by articles 1280 and 1281, the

case could not have been called for trial or default until the ﬁfth

day [*4o9] of the term, January 9, and that Roller’s default was

not actually taken and judgment entered until that day. But, as

a citizen of Virginia, he was not bound to know the practice of

the Texas courts in that particular, and was at liberty, even if

he was not compelled, to construe the notice as it read upon its

face. Very probably, too, the court which rendered the judg-

ment would have set the same aside, and permitted him to come

in and defend; but that would be a matter of discretion—a con-

tingency he was not bound to contemplate. The right of a citi-

zen to due process of law must rest upon a basis more substantial

than favor or discretion.

That a man is entitled to some notice before he can be de-

prived of his liberty or property, is an axiom of the law to which
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no citation of authority would give additional weight; but upon

the question of the length of such notice there is a singular dearth

of judicial decision. It is manifest that the requirement of notice

would be of no value whatever, unless such notice were reason-

able and adequate for the purpose. Davidson v. New Orleans,

96 U. S. 97; Hagar v. Reclamation District, III U. S. 701-712.

VV hat shall be deemed a reasonable notice admits of considerable

doubt. In the case of a witness subpoena the command of the

writ is that the party served shall lay aside all his business and

excuses, and make his way to the court with the utmost dispatch,

or at least present himself upon the return day of the writ. An

ordinary summons, however, to answer the suit of a private indi-

vidual contemplates that the party served may have other busi-

ness of equal or greater importance engaging his attention, or

may require time for the retainer of counsel and the preparaton

of his defence.

In 2 Chitty’s General Practice, 175, it is said in reference to

summary proceedings before justices of the peace: “The time

appointed must always allow sufficient opportunity between the

service of the summons and the time of appearance, to enable

the party to prepare his defence and for his journey; and the

justice should in this respect take care to avoid any supposition

appear on January ;;, 189 1 , at Groesbeck, Limestone County, Tex
as ; that it would have required four days of constant travelling
to reach Groesbeck, giving the plaintiff but one day, and that a
Sunday, to make prep:uations to comply with the exigencies of
the notice. This estimate, too, makes no allowance for accidental
delays in transit. It is true that, by articles 1 28o and 128 r , the
case could not have been called for trial or default until the fifth
day [ *409] of the term, January 9, and that Roller's default was
not actually taken and j udgment entered until that day. Rut, as
a citizen of Virginia, he was not bound to know the practice of
the Texas courts in that particular, and was at liberty, even if
he was not compelled, to construe the notice as it rea d upon its
face. Very probably, too, the court which rendered the j udg
ment would have set the same aside, and permitted him to come
in and defend ; but that would be a matter of discretion-a con
tingency he wa:s not bound to contemplate. The right of a citi
zen to due process of law must rest upon a basis more substantial
than favor or discretion.
That a man is entitled to some notice before he can be de
prived of his liberty or property, is an axiom of the law to which
no citation of authority would give additional weight ; hut upon
the question of the length of such notice there is a singular dearth
of j udicial decision. It is mani fest that the requirement of notice
would be of no value whatever, unless such notice were reason
able and adequate for the purpose. Davidson v. New Orleans,
g6 U. S. 97 ; Hagar v. Reclamation District, 1 1 1 U. S . 70 1 - 7 12.
What shall be deemed a reasonable notice admits of considerable
doubt. In the case of a witness subprena the command of the
writ is that the party served shall lay aside all his business and
excuses, and make his way to the court with the utmost dispatch,
or at least present himself upon the return day of the writ. An
ordinary summons, however, to answer the suit of a private indi
vidual contemplates that the party served may have other busi
ness of equal or greater importance engaging his attention, or
may require time for the retainer of counsel and the preparaton
of his defence.
In 2 Chitty's General Practice, 1 75, it is said in reference to
summary proceedings before j ustices of the peace : "The time
appointed mus t always allow sufficient opportunity between the
service of the summons and the time of appearance, to enable
the party to prepare his defence and for his journey ; and the
justice should in this respect take care to avoid any supposition
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of improper hurry, or he may incur the censure of the Court of

King’s Bench, if not be subject to a criminal information. [*41o]

The precise time will generally depend on distance, and the other

circumstances of each particular case. With analogy to other

branches of the law, a man should not be required, omissis omni-

bus aliis negotiis, instantly to answer a charge of a supposed of-

fence necessarily less than an indictable misdemeanor, on the

same or even the next day, and should be allowed not only ample

time to obtain legal advice and assistance, but also to collect his

evidence; and even the convenience of witnesses should be con-

sidered; and therefore, in general, several days should intervenej

between the time of summons and hearing. In the superior

courts, in general, at least eight days’ notice of inquiry and of

trial are essential for the preparation of the defence.” In vol. 2,

page 144, it is said that the ancient practice was that a person re-

siding at a considerable distance from a metropolis should be al-

lowed more time for performing the act than a person within.

or near, the metropolis, but that there is now no distinction between

an arrest on process in London or Yorkshire, and in each case

the defendant must appear or put in bail within eight days after
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the date of service or arrest. This, considering the small area of

the kingdom, and the rapid means of transportation, seems just

and reasonable.

\-Vhile, as before stated, there is but little in the way of judi-

cial authority upon the question, in the statutes of the several

states regulating proceedings against absent and non-resident

defendants, there is a consensus of opinion, which is entitled to

great weight in passing upon the question of the reasonableness

of such notice.

In the act of Congress providing for the enforcement of liens

upon property as against non-residents, Rev. Stat. § 738, the

court is required to make an order ﬁxing a day certain. which

shall be served on the absent defendant wherever found, or, if

personal service be impracticable, such order shall be published

once a week for six consecutive weeks, with a proviso that, if

there be no personal service, he shall have one year after ﬁnal

judgment to enter his appearance, and set aside the judgment.

The same proviso allowing the court to ﬁx the time of appear-

ance is found in the statutes of Massachusetts, New Hampshire

Pennsylvania, Alabama, Maryland and Virginia.

[*4II] By the sixth rule of this court, a party moving to dismiss

must give a notice of at least three weeks, and where counsel

of improper hurry, or he may incur the censure of the Court of
King's Bench, if not be subj ect to a criminal information. [ *410]
The precise time will generally depend on distance, and the other
circumstances of each particular case. With analogy to other
branches of the law, a man should not be required, om issis onrni
bt1s aliis negotiis, instantly to answer a charge of a supposed o f
fence necessarily less than an indictable misdemeanor, on the
same or even the next day, and should be allowed not only ample
time to obtain legal advice and assistance, but also to collect his
evidence ; and even the convenience of witnesses should be con
sidered ; and therefore, in general, several days should intervene
between the time of summons and hearing. In the s u pe rior
courts, in general, at least eight days' notice of inquiry and of
trial are essential for the pr e paration of the defence." In vol. 2,
page 144, it is said that the ancient practice was that a person r e 
siding at a considerable distance from a metropolis should be al
lowed more time for performing the act than a person within.
or near, the metropolis, but that there is now no distinction between
an arrest on process in London or Yorkshire, and in ead1 case
the defendant must appear or put in bail within eight days after
the date of service or arrest. This, considering the small area of
the kingdom, and the rapid means of transportation, seem s j ust

and reasonable.

\Vhile, as before stated , there is but little in the way of j udi
cial authority upon the question, in the statutes of the several
states regulating proceedings against absent and n on re s i den t
defendants, there i s a consensus of opinion, which is entitled to
great weight in passing upon the question of the reasonableness
-

of such notice.
In the act of Co n gr es s providing for the enforcement of liens
upon property as against no n re s i den ts, Rev. Stat. § 738, the
c ou rt is required to make an order fixing a day certain. which
shall be served on the ab se n t defendant wherever found, or, i f
per so nal service be impract i c ab l e , such order shall be published
once a week for six co ns e c u tiv e weeks, with a proviso that, if
t he re be no pe rson al service, he shal l have one year after final
judgment to e n t e r his appearance, and set aside the judgment.
The same proviso a l l ow i n g the court to fix the time of appear
ance is found in the statutes of Massachusetts, � ew H 3 mps hire
Pcnnsvlvania, Alabama, l\f arv l and and Virginia.
[*4n ] By the sixth ru l e of th i s court, a party moving to d i smiss
m u st giv e a notice of at least th ree weeks, and where counsel
-
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to be notiﬁed reside west of the Rocky Mountains, a notice of

at least thirty days. '

By the Code of Civil Procedure of New York, sec. 440, the

judge is required to make an order for publication once a week

for six consecutive weeks, and in addition thereto the plaintiff,

on or before the day of the ﬁrst publication, is bound to mail a

copy of the summons, complaint and order for appearance to the

non-resident defendant. By see. 2525, citations from Surrogate's

Courts must be served on non-residents at least thirty days

before the return day.

By the General Statutes of Vermont, (1894) §§ 1641, I643,

non-resident defendants (served out of the state) are entitled

to at least twenty days’ notice before the time when they are re-

quired to appear.

By the practice in Michigan, the court orders the absent or

non-resident defendant to appear in not less than three months,

if he be a resident of the state, absent or concealed, and if a resi-

dent of some other of the United States or of the British prov-

inces, in not less than four months; and if a resident of any for-

eign state, in not less than ﬁve months from the date of making
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the order; and if the order be not published for six successive

weeks, defendant shall be personally served at least twenty days

before the time prescribed for his appearance. 2 Howell's Stat-

utes, §§ 6670, 6671 and 6672.

By the Revised Statutes of Illinois, (1899) chapter 22, § 14,

there must be either publication or a personal service upon the

non-resident defendant, “not less than thirty days previous to

the commencement of the term at which such defendant is re-

quired to appear.”

By the General Statutes of New Jersey, (I895) Vol. 1, page

405, the chancellor may order the non-resident defendant to

appear not less than one nor more than three months from the

date of the order; “of which order such notice as the chancellor

shall by rule direct shall, within ten days thereafter, be served

personally on such defendant,” or be published for four weeks.

This gives the defendant at least twenty days’ personal notice.

[*412] By the General Statutes of Arkansas, (1894) §§

5677, 5678, a non-resident defendant is entitled to a copy of the

complaint and the summons warning him to appear and answer

“within sixty days after the same shall have been served on him."

By the Code of Georgia, (1895) § 4979, the party obtaining

an order for the appearance of a non-resident defendant shall

to be notified reside west of the Rocky .Mountains, a notice of
at least thirty days.
13y the Code of Civil Procedure of New York, sec. 440, the
j udge is required to make an order for publication once a week
for six consecutive weeks, and in addition thereto the plaintiff,
on or before the day of the first publication, is bound to mall a
copy of the summons, complaint and order for appearance to the
non-resident defendant. By sec. 2525, citations from Surrogate's
Courts must be served on non-residents at least thirty days
before the return day.
lly the General Statutes of Vermont, ( 1894) §§ 1 64 1 , 1643,
non-resident defendants ( served out of the state ) are entitled
to at least twenty days' notice before the time when they are re
quired to appear.
By the practice in M ichigan, the court orders the absent or
non-resident defendant to appear in not less than three months,
if he be a resident of the state, absent or concealed, and if a resi
dent of some other of the United States or of the British prov
inces, in not Jess than four months ; and if a resident of any for
eign state, in not less than five months from the date of making
the order ; and if the order be not published for six successive
weeks, defendant shall be personally served at least twenty days
before the time prescribed for his appearance. 2 Howell's Stat
utes, §§ 6670, 667 1 and 6672.
By the Revised Statutes of Illinois, ( 1 89') ) chapter 22, § 14,
there must be either publication or a personal service upon the
non-resident defendant, "not less than thirty days previous to
the commencement of the term at which such defendant is re
quired to appear."
By the General Statutes of New Jersey, ( 1895 ) Vol. 1 , page
405, the chancellor may order the non-resident defendant to
appear not less than one nor more than three months from the
date of the order ; "of which order such notice as the chancellor
shall by rule direct shall, within ten days thereafter, be served
personally on such defendant," or be published for four weeks.
This gives the defendant at least twenty days' personal notice.
[*41 2 ] Bv the General Statutes of Arkansas, ( 1894) §§
5677, 5678, a non-resident defendant is entitled to a copy of the
complaint and the summons warning him to appear and answer
"within sixty days after the same shall have been served on him."
By the Code of Georgia, ( 189 5 ) § 4979, the party obtaining
an order for the appearance of a non-resident defendant shall
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ﬁle in the oﬂice of the clerk, at least thirty days before the term

next after the order for publication, a copy of the newspaper in

which said notice is published, which the clerk is required to at

once mail to the party named in the order; and, by see. 4980, the

judge is required to determine whether the service has been prop-

erly perfected.

By the Revised Statutes of Florida, (1892) § 1413, the clerk

must publish the order for the appearance of a non-resident de-

fendant once a week for four consecutive weeks, and also, within

twenty days after the making of the order, mail a copy to the

defendant, if his residence be shown by the bill or aﬁidavit.

By the Code of Montana, (1895) § 638, publication must be

made for four successive weeks, and, where the residence of the

defendant is known, the clerk must forthwith deposit a copy of

the summons and complaint in the post oﬁice, directed to the per-

son to be served at his place of residence. A similar practice also

obtains in California.

By the General Statutes of Mississippi, (1892) § 3423, pub-

lication may be dispensed with, if the summons be served upon

the absent party at least ten days before the return day. This is
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the shortest length of notice to be found in any of the statutes.

By the Code of Oregon, (1892) § 57, in case of publication,

which must be not less than once a week for six weeks, the court

or judge shall also direct a copy of the summons and complaint

to be forthwith deposited in the post oﬁicc, addressed to the de-

fendant, if his place of residence be known; and “in case of per—

sonal serviee out of the state, the summons shall specify the time

prescribed in the order for publication.”

It may be said in general, with reference to these statutes,

that in cases of publication notice is required to be given at [*413]

least once a week for from four to eight weeks, and in case of

personal service out of the state, no notice for less than twenty

days between the service and return day is contemplated in any

of the states except Mississippi, where a personal notice of ten

days seems to be suﬁieient. VVhile, of course, these statutes are

not obligatory here, they are entitled to consideration as expres-

sive of the general sentiment of legislative bodies upon the ques-

tion of reasonableness of notice.

\Vithout undertaking to determine what is a reasonable no-

tice to non—residents, we are of opinion, under the circumstances

of this case, and considering the distance between the place of

service and the place of return, that ﬁve days was not a reasonable

file in the office of the clerk, at least thirty days before the term
next after the .order for publication, a copy of the newspaper in
which said notice is published, which the clerk is requi red to at
once mail to the party named in the order ; and, by sec. 49&>, the
j udge is required to determine whether the service has been prop
erly perfected.
By the Revised Statutes of Florida, ( 1 892) § 1413, the clerk
must publish the order for the appearance of a non-resident de
fendant once a week for four consecutive weeks, and also, within
twenty days after the making of the order, mail a copy to the
defendant, if his residence be shown by the bill or affidavit.
By the Code of Montana, ( 1895) § 638, publication must be
made for four successive weeks, and, where the residence of the
defendant is known, the clerk must forthwith deposit a copy o f
the summons and complaint in the post office, directed t o the person to be served at his place of residence. A similar practice also
obtains in California.
By the General Statutes of Mississippi, ( 1 892 ) § 3423, pub
lication may be dispensed with, if the summons be served upon
the absent party at least ten days before the return day. This is
the shortest length of notice to be found in any of the statutes.
By the Code of Oregon, ( 1892 ) § 57, in case of publication ,
which must be not less than once a week for six weeks, the court
or j udge shall also direct a copy of the summons and complaint
to be forthwith deposited in the post office, addressed to the de
fendant, if his place of residence be known ; and "in case of per
sonal service out of the state, the summons shall speci fy the time
prescribed in the order for publication . "
I t may be said in general, with reference to these statutes,
that in cases of publication notice is required to be given at [ *4 1 3 ]
least once a week for from four t o eight weeks, and i n case o f
personal service o u t o f the state, n o notice for less than twenty
days between the service and return day is con t e mpl ated in any
of the states except Mississ ippi , where a per sonal notice of ten
davs
seems to be sufficient. While, of course, these statutes are
.
.
not obligatory here, they are entitled to cons i dera t ion as expressive of the general sentiment of legislat i ve bodies upon the ques
tion of reasonableness of notice.
\Vithout undertak i ng to determine what is a reasonable no
tice to non-residents, we are Df op i nion , under the circumstances
of thi s case, and considering the distance between the place of
service and the place of return , that five days was not a reasonable
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notice, or due process of law; that the judgment obtained upon

notice, or due process of law ; that the j udgment obtained upon
such notice was not binding upon the defendant Roller, and con
stitutes no bar to the prosecution of this action.
Th e judgm ent of the Court of Civil Appeals, afnrming the judg

such notice was not binding upon the defendant Roller, and con-

stitutes no bar to the prosecution of this action.

The judgment of the Court of Civil Appeals, afﬁrming the judg-

ment of the District Court of Limestone County, must there-

fore be reversed, with instructions to remand the case to that

m ent of the District Court of Linu:stone Co u n ty, must th ere
fore be reversed, with instructio ns t o remand the case to tha t
court for further proceedings not i·nco nsisten t -with this opin

court for further proceedings not inconsistent with this opin-

ion.

T1-11: CHIEF JUSTICE and MR. JUSTICE BREWER dissented.

J

yTYLER v. JUDGES OF THE COURT OF REGISTRATION, in Mass.

ion.
THE CHIEF JusTICE

Sup. Jud. Ct., Jan. 5, 19oo—175 Mass. 71, 55 N. E. 812, 51 L. R. A.

433-‘

and

MR. JusTICE BREWER

dissented.

HOLMES, C. J. This is a petition for a writ of prohibition

against the judges of the Court of Registration established bv

St. 1898, c. 562, and is brought to prevent their proceeding upon

an application concerning land in which the petitioner claims an

interest. The ground of the petition is that the act establishing

the court is unconstitutional. Two reasons are urged against the

act, both of which are thought to go to the root of the statute
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and to make action under it impossible. The ﬁrst and most im-

portant is that the original registration deprives all persons ex-

cept the registered owner of any interest in the land without due

process of law. There is no dispute that the object of the sys-

tem, expressed in § 38, is that the decree of registration “ shall

bind the land and quiet the title thereto,” and “shall be conclu-

sive upon and against all persons,” whether named in the proceed-

ings or not, subject to few and immaterial exceptions. And this

being admitted, it is objected that there is no sufﬁcient process

against, or notice to, persons having adverse claims, in a pro-

ceeding intended to bar their possible rights.

The application for registration is to be in writing and signed

and sworn to. It is to contain an accurate description of the

land, to set forth clearly other outstanding estates or interests

known to the petitioner, to identify the deed by which he ob-

tained title, to state the name and address of the occupant if

1Writ of error to reverse this decision was dismissed on motion

in the Supreme Court of the United States, because no interest of peti-

tioner in the proceeding appeared or if he was interested he had knowl-

edge of the proceeding, and so had no ground to object. To this Fuller,

C. J.. and Harlan, Brewer, and Shiras, JJ., dissented. Tyler v. Judges

of Court of Registration (1900), 179 U. S. 405, 45 L. ed. 252, 21 S. Ct. 206.

tY
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TYLER v. JUDGES OF THE COURT OF REGI STRATION, in Mass.
Sup. Jud. Ct., Jan. 5, 1900- 1 75 Mass. 7 1 , 55 N. E. 8 1 2, 51 L. R. A.

433·1

HOLM ES, C. J. This is a petition for a writ of prohibition
against the j udges of the Court of Registration established bv
St. 1 898, c. 562, and is brought to prevent their proceeding upon
an application concerning land in which the petitioner claims an
interest. The ground of the petition is that the act establishing
the court is unconstitutional. Two reasons are urged against the
act, both of which are thought to go to the root of the statute
and to make action under it impossible. The first and most im
portant is that the original registration deprives all persons ex
cept the registered owner of any interest in the land without due
process of law. There is no dispute that the obj ect of the sys
tem, expressed in § 38, is that the decree of registration " shall
bind the land and quiet the title thereto," and "shall be conclu
sive upon and against all persons," whether named in the proceed
ings or not, subj ect to few and immaterial exceptions. And this
being admitted, it is obj ected that there is no sufficient process
against, or notice to, persons having adverse claims, in a pro
ceeding intended to bar their possible rights.
The application for registration is to be in writing and signed
and sworn to. It is to contain an accurate description of the
land, to set forth clearly other outstanding estates or interests
known to the petitioner, to identify the deed by which he ob
tained title, to state the name and add ress of the occupant i f
1 Writ of error t o reverse this decision was d ismissed o n motion
in the Supreme Court of the United States, hecause no interest of peti
tion er in the proceeding appeared or i f he was interested he had knowl
edge of the proceeding, and so had no ground to obj ect. To this Fuller,
C. J., and Harlan, B rewer, and Shiras, JJ., d issented. T>•ler v. Judge.r
of Court of Registration ( 190<>) , 1 79 U. S. 405, 45 L. ed. 252, 21 S. Ct. 206.
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there is one, and also to give the names and addresses so far as

known of the occupants of all lands adjoining. § 21. As soon

as it is ﬁled, a memorandum containing a copy of the description

of the land concerned is to be ﬁled in the registry of deeds. § 20.

The case is immediately referred to an examiner (appointed by

the judge, § 12), who makes as full an investigation as he can

and reports to the court. § 29. If in the opinion of the exam-

iner the applicant has a good title as alleged, or if the applicant

after an adverse opinion elects to proceed further, the recorder

is to publish a notice by order of the court in some newspaper

[*73] published in the district where any portion of the land lies.

This notice is to be addressed by name to all persons known to

have an adverse interest, and to the adjoining owners and occu-

pants so far as known, and to all whom it may concern. It is to

contain a description of the land, the name of the applicant, and

the time and place of the hearing. § 31. A copy is to be mailed

to every person named in the notice whose address is known, and

a duly attested copy is to be posted in a conspicuous place on each

parcel of land included in the application, by a sheriff or deputy

sheriff, fourteen days at least before the return day. Further
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notice may be ordered by the court. § 32.

It will be seen that the notice is required to name all persons

known to have an adverse interest, and this of course includes

any adverse claim, whether admitted or denied, that may have

been discovered by the examiner, or in any way found to exist.

Taking this into account, we should construe the requirement in

§ 21 concerning the application,as calling upon the applicant to

mention not merely outstanding interests which he admits, but

equally all claims of interest set up although denied by him. We

mention this here to disposeof an objection of detail urged by

the petitioner, and we pass to the general objection that, however

construed, the mode of notice does not satisfy the constitution,

either as to persons residing within the state upon whom it is not

served, or as to persons residing out of the state and not named.

If it does not satisfy the constitution, a judicial proceeding

to clear titles against all the world hardly is possible, for the very

meaning of such a proceeding is to get rid of unknown as well

as known claims,—indeed certainty against the unknown may be

said to be its chief end,—and unknown claims cannot be dealt with

by personal service upon the claimant. It seems to have been the

impression of the Supreme Court of Ohio. in the case most re-

lied upon by the petitioner, that such a judicial proceeding is im-

there is one, and also to give the names and addresses so far as
known of the occupants of all lands adj oining. § 2 1 . As soon
as it is filed, a memorandum containing a copy of the description
of the land concerned is to be filed in the registry of deeds. § 20.
The case is immediately referred to an examiner ( appointed by
the j udge, § 1 2 ) , who makes as full an investigation as he can
and reports to the court. § 29. If in the opinion of the exam
iner the applicant has a good title as alleged, or if the applicant
after an adverse opinion elects to proceed further, the recorder
is to publish a notice by order of the court in some newspaper
[*73] published in the district where any portion of the land lies.
This notice is to be addressed by name to all persons known to
have an adverse interest, and to the adj oining owners and occu
pants so far as known, and to all whom it may concern. It is to
contain a description of the land, the name of the applicant, and
the time and place of the hearing. § 3 I . A copy is to be mailed
to every person named in the notice whose address is known, and
a duly attested copy is to be posted in a conspicuous place on each
parcel of land included in the application, by a sheriff or deputy
sheriff, fourteen days at least before the return day. Further
notice may be ordered by the court. § 32.
It will be seen that the notice is required to name all persons
known to have an adverse interest, and this of course includes
any adverse claim, whether admitted or denied, that may have
been discovered by the examiner, or in any way found to exist.
Taking this into account, we should construe the requirement in
§ 2 I concerning the application, · as calling upon the applicant to
mention not merely outstanding interests which he admits, but
equally all claims of interest set up although denied by him. We
mention this here to dispose · of an obj ection of detail urged by
the petitioner, and we pass to the general obj ection that, however
construed , the mode of notice does not satisfy the constitution,
either as to persons residing within the state upon whom it is not
served, or as to persons residing out of the state and not named.
If it does not satisfy the constitution, a j udicial proceeding
to clear titles against all the world hardly is possible, for the very
meaning of such a proceeding is to get rid of unknown as well
as known claims,-indeed certainty against the unknown may be
said to be its chief end,-and unknown claims cannot be dealt with
by personal service upon the claimant. It seems to have been the
impression of the Supreme Court of Ohio. in the case most re
lied upon by the petitioner, that such a j udicial proceeding is im-
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possible in this country. State v. Gilbert, 56 Ohio St. 575, 629.

But we cannot bring ourselves to doubt that the Constitutions of

the United States and of Massachusetts at least permit it as fully

as did the common law. Prescription or a statute of limitations

may give a title good against the world and destroy all manner

of outstanding claims [*74] without any notice or judicial pro-

ceeding at all. Time and the chance which it gives the owner

to ﬁnd out that he is in danger of losing rights are due process

of law in that case. JVlweler V. Jackson, 137 U. S. 245, 258, II

S. Ct. 76. The same result used to follow upon proceedings

which, looked at apart from history, may be regarded as standing

half way between statutes of limitations and true judgments in

ram, and which took much less trouble about giving notice than

the statute before us. \/Ve refer to the effect of a judgment on a

l

writ of right after the mise joined and the lapse of a year and a

day; Booth, Real Actions, I01, in margine; Fitz. Abr. Continual

Claim, pl. 7, Fan: Rccoz-re, pl. 1; Y. B. 5 Ed. III. 51, pl. 60;

and of a ﬁne with proclamations after the same time or by a later

statute after ﬁve years. 2 B1. Com. 354; 2 Inst. 510, 518; St. 18

Ed. I., modus levandi ﬁn-cs; 34 Ed. III. e. I6; 4 & 5 Hen. VII.
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c. 24; 32 Hen. VIII. c. 36. It would have astonished John Adams

to be told that the framers of our constitution had put an end to

the possibility of these ancient institutions. A somewhat similar

statutory contrivance of modern days has been held good. Turner

V. New York, I68 U. S. 90, 18 S. Ct. 38. Finally, as was pointed

out by the counsel for the petitioner, a proceeding in rem in the

proper sense of the word might give a clear title without other

notice than a seizure of the res and an exhibition of the warrant

to those in charge. 2 Browne, Civ. & Adm. Law, 398. The gen-

eral requirement of advertisement in admiralty cases is said to be

due to rules of court. U. S. Adm. Rule 9. Betts, Adm. Practice

(1838), 33, 34, App- 14-

The prohibition in the Fourteenth Amendment of the Consti-

tution of the United States against a state depriving any person

of his property without due process of law, and that in the

twelfth article of the Massachusetts Bill of Rights, refer to some-

what vaguely determined criteria of justiﬁcation, which may be

found in ancient practice; Murray v. H oboken Land (9 Improve-

ment Co., 18 How. 272, 277; or which may be found in conven-

ience and substantial justice, although the form is new. Hurtado

v. People, 110 U. S. 516, 528, 53I, 4 S. Ct. III ; Holden v. Hardy,

I69 U. S. 366, 388, 389, 18 S. Ct. 383. The prohibitions must

possible in th'.s country. St a t e v. Gilbert, 56 Ohio St. 575, 629.
But we cannot bring ourselves to doubt that the Constitutions of
the United State:; and of Massachusetts at least permit it as fully
as did the common law. Prescription or a statute of limitations
may give a title good against the world and destroy all manner
of outstanding claims [ * 74] without any notice or j udicial pro
ceeding at all. Time and the chance which it gives the owner
'
to find out that he is in danger of losing rights are due process
of law in that case. J V heeler v. Jackso11, 1 37 U. S. 245 , 2 58, 1 1
S . Ct. 7 6. The same result used to follow upon proceedings
which, looked at apart from history, may be regarded as standing
half way between statutes of limitations and true j udgments in
rem, and which took much less trouble about giving notice than
the statute before us. 'We refer to the effect of a j udgment on a
writ of right after the mise j oined and the lapse of a year and a
day ; Booth, Real Actions, 1 0 1 , in margine; Fitz. Ahr. Continual
Claim, pl. 7 , Faux Recoi'l'e, pl. 1 ; Y. B. 5 Ed. III. 5 1 , pl. 6o ;
and of a fine with proclamations after the same time or by a later
statute after five years. 2 Bl. Com. 354 ; 2 Inst. 5 1 0, 5 1 8 ; St. 1 8
Ed. I., modus le'l:andi fi nes ; 34 Ed. I I I . c . 1 6 ; 4 & 5 Hen. VII.
c. 24 ; 32 Hen. VIII. c. 3 6 .
It would have astonished John Adams
to be told that the framers of our constitution had put an end to
the possibility of these ancient institutions. A somewhat similar
statutory contrivance of modern days has been held good. Turner
v. 1Vew York, 1 68 U. S. 90, 1 8 S. Ct. 38.
Finally, as was pointed
out by the counsel for the petitioner, a proceeding in. rem in the
proper sense of the word might give a clear title without other
notice than a seizure of the res and an exhibition of the warrant
to those in charge. 2 Browne, Civ. & Adm. Law, 398. The gen
eral requirement of advertisement in admiralty cases is said to be
due to rules of court. U. S. Adm. Rule 9. Betts, Adm. Practice
( 1 838 ) , 33, 34, App. 1 4·
The prohibition in the Fourteenth Amendment of the Consti
tution of the United States against a state depriving an_v person
of his property without due process of law, and that in the
twelfth article of the l\fassachuse!ts Bill 6f Rights, refer to some
what vaguely determined criteria of j u stification, which may be
found in ancient practice ; Jf urray v. H o b o k m Land & Impr<Yue
ment Co., I 8 How. 272, 2 7 7 ; or which may be found i n conven
ience and substantial j ustice, although the form is new. H urtado
v. People, 1 1 0 U. S. 5 1 6, 528, 53 1 , 4 S. Ct. 1 1 1 ; H o lden v. Hardy,
1 6g U. S. 366, 388, 389, 1 8 S. Ct. 383. The prohibitions must
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be taken largely, with regard to substance rather than to form,

or they are likely to do more harm than good. It is not enough

to show [*75]a procedure to be unconstitutional to say that we

never have heard of it before. Hurtado v. People, 110 U. S. 516,

537, 4 S. Ct. 111.

Looked at either from the point of view of history or of the

necessary requirements of justice, a proceeding in rem dealing

with a tangible res may be instituted and carried to judgment

without personal service upon claimants within the state or notice-

by name to those outside of it, and not encounter any provision

of either constitution. Jurisdiction is secured by the power of

the court over the res. As we have said, such a proceeding would

be impossible, were this not so, for it hardly would do to make

·

a distinction between the constitutional rights of claimants who

were known and those who were not known to the plaintiff, when

the proceeding is to bar all. Pennoyer v. Neﬁ, 95 U. S. 714, 727;

The Mary, 9 Cranch, 126, 144;Ma11kin v. Chandler, 2 Brock. 125,

127 ; Brown v. Levee Commissioners, 50 Miss. 468, 481. Freem.

Judgments, (4th ed.) §§ 606, 611. In Hamilton V. Brazen-, 161

U. S. 256, 16 S. Ct. 585, a judgment of escheat was held con-
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clusive upon persons notiﬁed only by advertisement to all persons-

interested. It is true that the statute under consideration required

the petition to name all known claimants, and personal service

to be made on those so named. But that did the plaintiffs no

good, as they were not named. So a decree allowing or disallow-

ing a will binds everybody, although the only notice of the pro-

ceedings given be a general notice to all persons interested. And

in this case, as in that of escheat just cited, the conclusive effect

of the decree is not put upon the ground that the state has an

absolute power to determine the persons to whom a man's prop-

erty shall go at his death, but upon the characteristics of a pro-

ceeding in rem. Bonncmort v. Gill, 167 Mass. 338, 340. See 161

•

U. S. 263, 274. Admiralty proceedings need only to be mentioned

in this connection, and further citation of cases seems unnecessary.

Speaking for myself, I see no reason why what we have said

as to proceedings in rent in general should not apply to such pro-

ceedings concerning land. In .-frndt v. Griggs, 134 U. S. 316.'

327, 10 S. Ct. 557, it is said to be established that “a state has

power by statute to provide for the adjudication of titles to real

estate within its limits as against non-reside11ts who are brought

into court only by publication.” In Hmm'Iton v. Brazen, 161 U. S.

[*76] 256, 274, it was declared to be within the power of a state

•

be taken largely, with regard to substance rather than to form,
or they are likely to do more harm than good. It is not enough
to show [ *75] a procedure to be unconstitutional to say that we
never have heard of it before. Hurtado v. People, I 10 U. S. 5 16,
537, 4 s. Ct. I I I .
Looked at either from the point of view of history or of the
necessary requirements of justice, a proceeding in rem dealing
with a tangible res may be instituted and carried to j udgment
without personal service upon claimants within the state or notice ·
by name to those outside of it, and not encounter any provision
o f either constitution. Jurisdiction is gecured by the power o f
the court over the res. As we have said, such a proceeding would
be impossible, were this not so, for it hardly would do to make
a distinction between the constitutional rights of claimants who
were known and those who were not known to the plaintiff, when
the proceeding is to bar all. P em1 o ye r v. N cff, 95 U. S. 7 14, 727 ;
The Mary, 9 Cranch, 1 26, 144 ; A-f a n kin v. Chandler, 2 Brock . I25,
1 27 ; B ro 1.lm v. Levee Commissione rs, 5 0 l\liss. 468, 48 1 . Freem .
Judgments, ( 4th ed. ) §§ 6o6, 6 u . In Hamilton v. Brown, 1 6 1
U. S. 256, 1 6 S . Ct. 585, a j udgment of escheat w a s held con
clusive upon persons notified only by advertisement to all persons .
interested. It is true that the statute under consideration required
the petition to name all known claimants, and personal service
to be made on those so named. But that did the plaintiffs no
good, as they were not named. So a decree allowing or disallow
ing a will binds everybody, although the only notice of the pro
ceedings given be a general notice to all persons interested . And
in this case, as in that o f escheat j ust cited, the conclusive effect
of the decree is not put upon the ground that the state has an
absolute power to determine the persons to whom a man's prop
erty !='hall go at his death, but upon the characteristics of a pro
ceeding in rem. B o n n c m ort v. Gill, 1 67 Mass. 338, 340. See 1 6 1
U . S. 263, 274. Admiralty proceedi ngs need only to be mentionet!
in this connection , and further c i tat io n of cases seems unnecessary.
Speaking for mysel f, I sec no reason why what we have said
as to proceedings in rc11i in general should not apply to such pro
c ee d i ng s concerning land. In A rndt v. Griggs, 1 34 U. S. 3 1 6,
�p7, I O S. Ct. 557, it is said to be established that "a state has
power hy statute to provide for the adj ud ication of titles to real
estate within its limits a s against non-residents who are brought
i n to court only by publication ." In Ha111 ilto11 v . B rO'i.l'll, 1 6 1 U. S.
[ *76] 2 56, 274, it was declared to be within the power o f a state
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“to provide for determining and quieting the title to real estate

within the limits of the state and within the jurisdiction of the

court, after actual notice to all known claimants, and notice by

publication to all other persons.” I doubt whether the court will

not take the further step when necessary, and declare the power

of the states to do the same thing after notice by publication

alone. See Huling v. Kaw Valley Railway 6‘ I mpr0'z/emcnt C 0.

130 U. S. 559, 564, 9 S. Ct. 607; Parker v. Overman, 18 How.

I 37, I40, 141 et seq. But in the present case provision is made for

notice to all known claimants by the recorder, who is to mail

a copy of the published notice to every person named therein

whose address is known. § 32. \Ve shall state in a moment our

reasons for thinking this form of notice constitutional. See fur-

ther Cook v. Allen, 2 Mass. 462, 469, 470; Dascomb v. Davis, 5

Met. 335, 340; Brock v. Old Colony Railroad, 146 Mass. 194, 195.

But it is said that this is not a proceeding in rem. It is cer-

tain that no phrase has been more misused. In the past it has

had little more signiﬁcance than that the right alleged to have

been violated was a right iwrn. Austin thinks it necessary to

quote Leibnitz for the suﬁiciently obvious remark that every right
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to restitution is a right in pezsanarn. So as to actions. If the

technical object of the suit is to establish a claim against some

particular person, with a judgment which generally, in theory

at least, binds his body, or to bar some individual claim or ob-

jection, so that only certain persons are entitled to be heard in

defence, the action is in personam, although it may concern the

right to or possession of a tangible thing. Manikin v. Chandler,

2 Brock. I25, 127. If, on the other hand, the object is to bar

indiﬁerently all who might be minded to make an objection of

any sort against the right sought to be established, and if any one

in the world has a right to be heard on the strength of alleging

facts which, if true, show an inconsistent interest, the proceeding

is in rem. Freem. Judgments, (4th ed.) § 606 ad fin. All pro-

ceedings, like all rights, are really against persons. \Vhether

they are proceedings or rights in rem depends on the number of

persons aitected. Hence the res need not be personiﬁed and made

a party defendant, as happens with the ship in the admiralty; it

need not even be a tangible thing at all, as [*77] suﬁiciently ap-

pears by the case of the probate of wills. Personiﬁcation and

naming the res as defendant are mere symbols, not the essential

matter. They are ﬁctions, conveniently expressing the nature of

the process and the result, nothing more.

"to provide for determining and quieting the title to real estate
within the limits of the state and within the jurisdiction of the
court, after actual notice to all known claimants, and notice by
publication to all other persons." I doubt whether the court will
not take the further step when necessary, and declare the power
of the states to do the same thing after notice by publication
alone. See Huli11g v. Kaw Valley Railway & Improvemc11 t Co.
1 30 U. S. 559, 564, 9 S. Ct. 007 ; Parker v. Overman, 18 How.
1 37, 140, 141 et seq. But in the present case provision is made for
notice to all known claimants by the recorder, who is to mail
a copy of the published notice to every person named therein
whose address is known. § 32. We shall state in a moment our
reasons for thinking this form of notice constitutional. See fur
ther Cook v. Allen, 2 Mass. 462, 469, 470 ; Dascomb v. DCltVis, S
Met. 335, 340 ; Brock v. Old Colony Railroad, 146 Mass. 194, 195.
But it is said that this is not a proceeding in rem. It is cer
tain that ii o phrase has been more misused. In the past it has
had little more significance than that the right alleged to have
been violated was a right in..u m. Austin think s it necessary to
quote Leibnitz for the sufficiently obvious remark that every right
to restitution is a right in p e.z;&.Q.n am. So as to actions. If the
technical obj ect of the suit is to establish a claim against some
particular person, with a judgment which generally, in theory
at least, binds his body, or to bar some individual claim or ob
j ection, so that only certain persons are entitled to be heard in
defence, the action is in perso nani, although it may concern the
right to or possession of a tangible thing. Afankfo v. Chandler,
2 Brock. 1 25, 1 27. If, on the other hand, the object is to bar
indifferently all who might be minded to make an obj ection of
any sort against the right sought to be established, and if any one
in the world has a right to be heard on the strength of alleging
facts which, if true, show an inconsistent interest, the proceeding
is in rem. Freem. Judgments, ( 4th ed. ) § 6o6 ad fin. All proceedings, like all rights, are really against persons. \Vhether '
they are proceedings or rights in re m depends on the number of
persons affected. Hence the res need not be personified and made
a party defendant, as happens with the ship in the admiralty ; it
need not even be a tangible thing at all, as [ *77 ] s ufficiently ap
pears by the case of the probate of wills. Personification and
naming the res as defendant a re mere symbols, not the essential •
matter. They are fictions, conveniently expressing the nature of
the process and the result, nothing more.
•
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It is true as an historical fact that these symbols are used in

admiralty proceedings, and also, again merely as an historical

fact, that the proceedings in rem have been conﬁned to cases

where certain classes of claims, although of very divers sorts,—-

for indemniﬁcation for injury, for wages, for salvage, ete.,—are

to be asserted. But a ship is not a person. It cannot do a wrong

or make a contract. To say that a ship has committed a tort is

merely a shorthand way of saying that you have decided to deal

with it as if it had committed one, because some man has com-

mitted one in fact. There is no a priori reason why any other

claim should not be enforced in the same way. If a claim for a

wrong committed by a master may be enforced against all inter-

ests in the vessel, there is no juridical objection to a claim of title

being enforced in the same way. The fact that it is not so en-

forced under existing practice affords no test of the powers of

the legislature. The contrary view would indicate that you

really believed the ﬁction that a vessel had an independent per-

sonality as a fact behind the law. Furthermore, naming the res

as defendant, although a convenient way of indicating that the

proceeding is against property alone, that is to say, that it is not

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:42 GMT / http://hdl.handle.net/2027/mdp.35112105235297
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

to establish an inﬁnite personal liability, is not of the essence. If,

in fact, the proceeding is of that sort, and is to bar all the world,

it is a proceeding in rem.

Then as to seizure of the res. It is convenient in the case

of a vessel, in order to secure its being on hand to abide judg-

ment, although in the case of a suit against a man jurisdiction is

regarded as established by service without the need of keeping

him in prison to await judgment. It is enough that the personal

•

service shows that he could have been seized and imprisoned.

Seizure, to be sure, is said to be notice to the owner. Scott v.

Shearman, 2 W. Bl. 977, 979. Mankin v. Clmmﬂer, 2 Brock. I25,

127. But fastening the process or a copy to the mast would seem

not necessarily to depend for its effect upon the continued custody

of the vessel by the marshal. However this may be, when we

come to deal with immovables there [*78] would be no sense

whatever in declaring seizure to be a constitutional condition of

the power of the legislature to make a proceeding against land a

proceeding in rem. Hamilton v. Brown, I6I U. S. 256. 274, 16'

S. Ct. 585. The land cannot escape from the jurisdiction, and,’

except as security against escape, seizure is a mere form, of no

especial sanctity, and of much possible inconvenience. ,

I do not wish to ignore the fact that seizure, when it means

•

It is true as an historical fact that these symbols are used in
admiralty proceedings, and also, again merely as an historical
fact, that the proceedings in rem have been confined to cases
where certain classes of claims, although of very divers sorts,
for indemnification for inj ury, for wages, for salvage, etc.,-are
to be asserted. But a ship is not a person. It cannot do a wrong
or make a contract. To say that a ship has committed a tort is
merely a shorthand way of saying that you have decided to deal
with it as if it had committed one, because some man has com
mitted one in fact. There is no a priori reason why any other
claim should not be enforced in the same way. If a claim for a
wrong committed by a master may be enforced against all inter
ests in the vessel, there is no juridical obj ection to a claim of title
being en force d in the same way. The fact that it is not so en
forced under existing practice affords no test of the powers of
the legislature. The contrary view would indicate that you
really believed the fiction that a vessel had an independent per
sonality as a fact behind the law. Furthermore, naming the res
as defendant, although a convenient way of indicating that the
proceeding is against property alone, that is to say, that it is not
to establish an infinite personal liability, is not of the essence. I f,
in fact, the proceeding is of that sort, and is to bar all the world,
it is a proceeding in rem.
Then as to seizure of the res. It is convenient in the case
of a vessel, in order to secure its being on hand to abide judg
ment, although in the case of a suit against a man jurisdiction is
regarded as established by service without the need of keeping
him in prison to await judgment. It is enough that the personal
service shows that he could have been seized and imprisoned.
Seizure, to be sure, is said to be notice to the owner. Scott v.
Shcarmari, 2 W. Ill . 977, 979. A-lankin v. Chandler, 2 Brock. 125,
.
1 27. Ilut fastening the process or a copy to the mast would seem
not necessarily to depend for its effect upon the continued custody
of the vessel by the marshal. However this may be, when we
come to deal with immovables there [ * 78] would be no sense
whatever in declaring seizure to be a constitutional condition of
the power of the legislature to make a proceeding against land a
proceeding iti rem. Hamilton v. Brou'tl, 1 6 1 U. S. 256, 274, 1 6 ,
S. Ct. 585. The land cannot escape from the jurisdiction, and,
except as security against escape, seizure is a mere form, of no
especial sanctity, and of much possible inconvenience.
I <lo not wish to ignore the fact that seizure, when it means

/
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real dispossession, is another security for actual notice. But when

it is considered how purely formal such an act may be, and that

even adverse possession is possible without ever coming to the

knowledge of a reasonably alert owner, I cannot think that the

presence or absence of the form makes a constitutional difference;

or rather, to express my view still more cautiously. I cannot but

think that the immediate recording of the claim is entitled to

equal effect from a constitutional point of view. I am free to

confess. however, that, with the rest of my brethren, I think the

act ought to be amended in the direction of still further precau-

tions to secure actual notice before a decree is entered, and that,

if it is not amended, the judges of the court ought to do all that

is in their power to satisfy themselves that there has been no

failure in this regard before they admit a title to registration.

The quotations which we have made show the intent of the

statute to bind the land, and to make the proceedings adverse to

all the world, even if it were not stated in § 35, or if the amend-

ment of 1899 did not expressly provide that they should be pro-

ceedings in rem. St. 1899, c. 131, § 1. Notice is to be posted

on the land just as admiralty process is ﬁxed to the mast. Any '

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:42 GMT / http://hdl.handle.net/2027/mdp.35112105235297
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

person claiming an interest may appear and be heard. § 34.

But perhaps the classiﬁcation of the proceeding is not so im-

portant as the course of the discussion thus far might seem to

imply. I have pursued that course as one which is satisfactory

to my own mind, but for the purposes of decision a majority of

the court prefer to assume that in cases in which, under the con-

stitutional requirements of due process of law, it heretofore has

been necessary to give to parties interested actual notice of the

pending proceeding by personal service or its equivalent in order

to render a valid judgment against them, it is not in the power’)

of the legislature, by changing the form of the proceeding from

an action in personam to a suit in rem, to avoid the [*79] neces-

sity of giving such a notice, and to assume that under this statute

personal rights in property are so involved and may be so affected _

that effectual notice and an opportunity to be heard should bel

given to all claimants who are known or who by reasonable effort ‘

can be ascertained.

It hardly would be denied that the statute takes great pre-

cautions to discover outstanding claims, as we already have shown

‘in detail, or that notice by publication is suﬁicient with regard

to claimants outside the state. With regard to claimants living

within the state and remaining undiscovered, notice by puhlica— ‘

tion must suﬂice of necessity. As to claimants living within the

real dispossession, is another security for actual notice. But when
it is considered how purely formal such an act may be, and that
even adverse possession is possible without ever coming to the
knowledge of a reasonably alert owner, I cannot think that the
presence or absence of the form makes a constitutional d!fference ;
or rather, to express my view still more cautiously, I cannot but
think that the immediate recording of the claim is entitled to
equal effect from a constitutional point of view. I am free to
confess, however, that, with the rest of my brethren, I think the
act ought to be amended in the direction of still further precau
tions to secure actual notice before a decree is entered, and that,
if it is not amended, the j udges of the court ought to do all that
is in their power to satisfy themselves that there has been no
failure in this regard before they admit a title to registration.
The quotations which we have made show the intent of the
statute to bind the land, and to make the proceedings adverse to
all the world, even if it were not stated in § 35, or i f the amend
ment of 1 899 did not expressly provide that they should be pro
ceedings in rem. St. 1 899 , c. 1 3 1 , § I . Notice is to be posted
on the land just as admiralty process is fixed to the mast. Any '
person claiming an interest may appear and be heard . § 34.
But perhaps the classification of the proceeding is not so im
portant as the course of the discussion thus far might seem to
imply. I have pursued that course as one which is satisfactof)o
to my own mind, but for the purposes of decision a maj ority of
the court prefer to assume that in cases in which, under the con
stitutional requirements of due process of law, it heretofore has
been necessary to give to parties interested actual notice of the
p end i ng proceeding by personal service or its equivalent in order
to render a valid j udgment against them, it is not in the poweri
of the legislature, by changing the form of the proceeding
an act i on in p erso uam to a suit in rem, to avoid the [*79] neces
sity of giving such a notice, and to assume that under this statute
personal rights in property are so involved and may be so aff e c te < f .
that effectual notice and an opportunity to be heard s hou ld be •
given to all claimants who are known or who by reasonahle effort '
can be ascertained .
It hardly would be denied that the statute takes gre at pre
cautions to discover outstanding claims, as we alreadv have sh o w n
. in detail, or that notice by publ ication is su ffi c ie n t with re<Yard
to claimants outside the state. With regard t0 claimants living
within the state and remaining undiscovered , no t ic e b y pu h li c a - ·
tion must suffice o f nece s si t y. As to claimants liv i ng within the
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state and known, the question seems to come down to whether

we can say that there is a constitutional difference between send-

ing notice of a suit by a messenger and sending it by the post

office beside publishing in a newspaper, recording in the registry,

and posting on the land. It must be remembered that there is no

constitutional requirement that the summons, even in a personal

action, shall be served by an oﬁicer, or that the copy served shall

be officially attested. Apart from local practice, it may be served

by any indifferent person. It may be served on residents by leav-

ing a copy at the last and usual place of abode. W’ hen we are

considering a proceeding of this kind, it seems to us within the

power of the Legislature to say that the mail, as it is managed in

Massachusetts, is a sufficient messenger to convey the notice, when

other means of notifying the party, like publishing and posting,

also are required. VVe agree that such an act as this is not to be

upheld without anxiety. But the difference in degree between

' the case at bar and one in which the constitutionality of the act

would be unquestionable seems to us too small to warrant a dis-

tinction. If the statute is within the power of the legislature, it

is not for us to criticise the wisdom or expediency of what the
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legislature has done.

VV e do not think it necessary to refer to the elaborate collec-

•

tion of statutes presented by the attorney general for the pur-

pose of showing that the principle of the present act is old. [*8o]

Although no question is made on that point, we may mention

that an appeal is given to the Superior Court with the right to

claim a jury. In our opinion, the main objection to the act fails.

See .S‘hej.'>herd v. Ware, 46 Minn. 174, 48 N. VV. 773; People v.

Sim-on, 176 I11. 165, 52 N. E. 910, 44 L. R. A. 801, 68 Am. St.

Rep. 175; Short v. Caldwell, 155 Mass. 57, 59, 28 N. E. 1124;

Loring v. Hildreth, 170 Mass. 328, 49 N. E. 652, 40 L. R. A. 127.

The other objection to the constitutionality of the statute is

with regard to the powers and duties of the recorder and assist-

ant recorder. * * *

Finally, it is said that there is no provision for notice before

registration of transfers or dealings subsequent to the original

registration. It must be remembered that at all later stages no

one can have a claim which does not appear on the face of the

registry. * * * Petition denied.

The part of the opinion discussing the objection that the law is

unconstitutional because it contemplates a delegation of judicial power

by the courts to examiners and gives appointing power to the courts,

whereas by the constitution officers are to be elected by the people or

·

state and known, the question seems to come down to whether
we can say that there is a constitutional difference between send
ing notice of a suit by a messenger and sending it by the post
office beside publishing in a newspaper, recording in the registry,
and posting on the land. It must be remembered that there is no
constitutional requirement that the summons, even in a personal
action, shall be served by an officer, or that the copy served shall
be officially attested. Apart from local practice, it may be served
by any indifferent person. It may be served on residents by leav
ing a copy at the last and usual place of abode. \.Vhen we are
considering a proceeding of this kind, it seems to us within the
power oi the Legislature to say that the mail, as it is managed in
Massachusetts, is a sufficient messenger to convey the notice, when
other means of notifying the party, like publishing and posting,
also are required. We agree t hat such an act as this is not to be
upheld without anxiety. But the difference in degree between
the case at bar and one in which the constitutionality o f the act
would be unq ues ti onable seems to us too small to warrant a dis
tinction. If the statute is within the power of the legislature, it
is not for us to criticise the wisdom or expediency of what the
legislature has done.
\Ve do not think it necessary to refer to the elaborate collec
tion of statutes presented by the attorney general for the pur
pose of showing that the principle of the present act is old. [ *So ]
Although no question is made on that point, we may mention
that an appeal is given to the Superior Court with the right to
claim a j ury. In our opinion, the main o bj ection to the act fails.
See Shepherd v. Ware, 46 M inn. 1 74, 48 N. \V. 773 ; People v.
Simon, 1 76 Ill. 1 65, 52 N. E. 9 1 0, 44 L. R. A. 801, 68 Am. St.
Rep. 1 75 ; Sh ort v. Cald·well, 1 55 Mass. 57, 59, 28 N. E. I 1 24 ;
Loring v. Hildreth, 1 70 Mass. 328, 49 N . E. 652, 40 L. R. A. 1 27.
The other obj ection to the constitutionality of the st a tute is
with regard to the powers and duties of the recorder and assist
ant recorder. * * *
Finally, it is said that there · is no provision for notice before
regis t ration of transfers or dealings subsequent to the original
regi strat i on. It must be remembered that at all later stages no
one can have a claim which does not appear on the face of the
regis try . * * * Petition denied.
The part of the opinion discussing the obj ection that the law is
unconstitutional because it contemplates a delegation of j udicial power
by the cou rts to examiners and gives appointing power to the courts,
whereas by the constitution officers are to be elected by the people or
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appointed by the governor, &c., is omitted; also, the dissenting opinion

of Loring, _I., concurred in by Lathrop, J’.

Acconn: Robinson v. Kerrigan (I907), 151 Cal. 40, 90 Pac. 129;

People ex rel. Smith v. Crissman (I907), 4t Colo. 450, 92 Pac. 949;

People ex rel. Deneen v. Simon (1898), I76 Ill. I65, 52 N. E. 910, 44 L.

R. A. 801, 68 Am. St. Rep. 175; State ex rel. Douglas v. Westfall (1902),

85 Minn. 437, 89 N. W. 175, 57 L. R. A. 297

Contra: Slate ex rel Monnctt v. Guilbert (I898), 56 Ohio St. 575,

47 N. E. 551, 38 L. R. A. 105, 60 Am. St. Rep. 756.

Jurisdictional Effect of Departures from Prescribed Form and

appointed by the governor, &c., is omitted ; also, the dissenting opinion
of Loring, J., concurred in by Lathrop, J.
AccoRn : R o b it1son v. Kerrigan ( 1907 ) , 1 5 1 Cal. 40, 90 Pac. 129 ;
People ex rel. Smith v. Crissman ( 1 907 ) , 41 Colo. 450, 92 Pac. 949 ;
People ex rel. Deneen v. Simon ( 1898) , 1 76 Ill. 165, 52 N. E. 910, 44 L.
R. A. Sor , 68 Am. St. Rep. 1 75 ; State ex rel. Do ug las v. Westfall ( 1902) ,
85 Minn. 43 7, 89 N . W. 1 7 5, 57 L. R. A. 297
Contra : State ex rel Motinett v. Guilbert ( 1898) , 56 Ohio St. 575,
47 N. E. 55 1, 38 L. R. A. 1 05, 6o Am. St. Rep. 756.

Procedure.

GREENVAULT v. FARMERS AND MECHANIS’ BANK, in Mich.

Sup. Ct., Jan. Term, I847—2'Doug. 498. /

Ejectment in the Lenawee circuit court by David Green-

vault against the President, Directors and Company of the Farm-

Jurisdictional Effect of D epartures from Prescribed Form and
Procedure.

ers and Mechanics’ Bank. Case reserved for the opinion of this

court. Judgment for defendant.

Greenvault claims under attachment proceedings instituted in

the Lenawee circuit by C. N. Ormsby against Ed. Bissell, Sept.

28 and levied Oct. I8 8, culminating in judgment for Ormsby,
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Greenvault, and several other creditors who ﬁled claims, in Octo-

ber, 1839, and a sale to Greenvault thereunder, May 2, I840. The

Farmers and Mechanics’ Bank claims under a mortgage executed

to it by Bissell, Dec. 23, I838I and since forgglgsed. Bissell

moved the court at the April term, 1842, to set the attachment

and the proceedin s thereon aside, becat1s<2\tl'1nt'tT1H1T11e_'nT'afﬁ-

davit was void. Ihe court refused this mgﬂgn and allowed a new

tac ment a avit to be then ﬁled, on authoritv of the act of

ii‘ Eril 20, {EH3-th__e-—banE was in possession when

this action was commenced.

VVII1PPI.E, J. The paper purporting to be an afﬁdavit, ﬁled

with the clerk as the foundation of the attachment against Bissell

under which the plaintiff claims, was sworn to before the clerk

of the circuit court of Lenawee county, in yggation. * * * No

provision conferring such authority is to be found in the Revised

Statutes of I838; and it follows, as a necessary consequence, that

the act of the clerk in administering the oath, was extrajudicial

and void. * * *

The next question to be determined, is, whether the issuing

of the writ, without an at-‘ﬁdavit, was also void; or, in other words,

GREENVAULT

v. FARMERS AND MECHANIS' BANK, in Mich.
Sup. Ct., Jan. Term, 1847-2 Doug. 498.
/
_

Ej ectment in the Lenawee circuit court by David Green
vault against the President, Directors and Company of the Farm
ers and Mechanics' Banlc . Case reserved for the opinion of this
court. Judgment for de fendant.
Greenvault claims under attachment proceedings instituted in
the Lenawee circuit by C. N. Ormsby against Ed. Bissell, Sept.
28 and levied 0ct. 9, 1 838 , culminating in j udgment for Ormsby,
%
Greenvault, and several other creditors who filed claims, in Octo
ber, 1 8391 and a sale to Greenvault thereundeL May 2, 1 840. The
Farmers and Mechanics' Bank claims under a mortgage executed
to it by Bissell, Dt,_c . 23, 1 838, and since forec12sed.
Bissell
moved the court at the April term, 1 842 , ...!_o set the attac�ment
and the proceedin s thereon aside, because the attachm ent affidavit was yoid.
he court refused this
n an
al owe a
filed, on authorit of the act of
�C!.!..�L.2.��_.!.ID::.-1.S:W�...Q.l��-oan was in possession when
W H IPPLE, J.
The paper purporting to be an affidavit, filed
with the .clerk as the foundation of the attachment against Bissell
under which the plaintiff claims, was sworn to before the clerk
of the circuit court of Lenawee county, in yac:ition. * * * No
provision con ferring such authority is to be fou d in the Revised
Statutes of 1 83 8 ; and it follows, as a necessary consequence, that
the act of the clerk in admini stering the oath, was extraj udicial
and void. * * *

;

The next question to be determined , i s , whether the issuing
of the w rit, without an affidavit, was also void ; or, in other words,
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did the authority to issue the process, depend upon the making

and ﬁling of the affidavit with the clerk? This question must be

answered in the affirmative. * * * [*5o7]

The next inquiry is, what was the legal effect of issuing the

writ without making and ﬁling the afﬁdavit required by law, upon

the judgment and subsequent proceedings of the circuit court.

This inquiry is answered by the opinion of this court in the cases

of Palmer v. Oakley, 2 Doug. Mich. 433; Wight v. Warner, I

ibid. 384, and Clark v. Holmes, ibid. 390. In the case ﬁrst named,

we recognized the rule as laid down i11 the case of Elliott v. Peir-

sol, 26 U. S. (I Peters) 328, 340, and the decision of a court

which has acquired jurisdiction of a cause, will be held binding

until reversed; but that if a court act without authority its 'udg-

ments will be regarded as nulhties; and that the jurisdiction of

ulﬁifu I - - n ‘ -- n 0 -- l'li1'K~I0)_-gr-.-In "-

re relied on b a art claiming the beneﬁt of such proceedings.

%lE_tlfii_s_}l,ziM%v\m,k1sﬁTﬂﬂTEstab1T§l1T2'd"b?‘tTrE'rmmrr0us

decisions referred to in that case, and is recognized in all courts,

where the common law prevails, as too ﬁrmly settled to be shaken.

Another rule, sustained by an unbroken current of decisions in

. . .t
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this country and England is, ~£MQSMEitIi

extr wers, under a s ecial statute

COUI;S8,_LlJ.3.l'_£Q1]!'S€ ought to be exactly'observed ; and the facts

which ' ' ' 'tion oug tto a a ' ow that

i s ' ' n u we. These principles are applicable

to all courts, whether of inferior or superior jurisdiction; the only

difference being, that in respect to inferior courts, jurisdiction

must appear on the face of the proceedings; while, in regard to

superior courts, jurisdiction will be presumed, until the contrary

is shown. It will be unnecessary, at this time, to recur to the

reasoning [*5o8] or authorities by which these propositions are

sustained, as the cases to which I have referred, contain not only

a. full exposition of our views upon those propositions, but a full

citation of many of the leading authorities by which they are

established.

Nothing remains for us but to apply the principle laid down

by us in those cases, to the questions now before us. VVhat, then.

was the character of the court, and the nature of the jurisdiction

it exercised in suits in attachment? The circuit court was a court

of general common law jurisdiction. in both civil and criminal

cases. Its general powers are clearly deﬁned by statute. It was.

did the authority to issue the process, depend upon the making
and filing of the affidavit with the clerk ? This question must be
answered in the affirmative. * * * [ *507 ]
The next inquiry is, what was the legal effect o f issuing the
writ without making and filing the affidavit required by law , upon
the j u dgment and subsequent proceedings of the circuit cou rt.
This inquiry is answered by the opinion of this cou rt in the cases
of Palmer v. O akley, 2 Doug. Mich. 433 ; Wight v. Wa,,-n er, I
.ibid. 384, and Clark v. Ho/mes, ibi.d. 390. In the case first named,
we recognized the rule as laid down in the case of Elliott v. Peir
so/, 26 U. S. ( I Peters ) 328 , 340, and the decision of a court
which has acqu ired j u risd iction of a cause, will be held binding
until reversed ; but that i f a court act without authority, hs j udg
ments will be regarded as nullities ; and that the J uri sdiction of
c m
e er l
u lty o er a su
er, m
be inOf rne Otmer
y
r whe e the p {)CC chn
�
e jgt I

�Afr � � �:( ::ii � d

gr :

:; �

re relied on b a art claiming the benefit of such proceed ings.
us
e
y
The ru e t us laid down, is
decisions referred t o in that case, and i s recognized i n a l l courts,
where the common law prevails, as too firmly settled to be shaken.
Another rule, sustained by an unbroken current of decisions in
this country and England is, that where a cqurt is vested with
extragrdipary powers, under a special statute prescrjhmg-its
�ou
rse ou ht to be exactl •observed ; and the facts
wh ich give jurisdiction, oug t to appear. in order to show t 1at
i ts�roceedinsli are mrmn udice. These principles are applicable
to all courts, whether of in ferior or superior j urisdiction ; the only
di fference being, that in respect to inferior courts, j uri sd iction
must appear on the face of the proceedings ; while, in regard to
superior courts, j urisdiction will be presumed, unti l the cont rary
is shown. It will be unnecessary, at this time, to recur to the
re a s o n in g [ *508 ] or authorities by which these propositions are
sustained, as the cases to which I have re ferred , contain not only
a ful l exposition of our views upon those proposition s, but a full

j

citation of many of the leading authorities by which they are
e s t abli s he d

.

Nothing remains for us but to apply the principle laid down

by us in those cases, to the questions now be fore us.

\Vhat . then ,

was the character of the cou rt, and the nature of the j u risdiction
i t exercised in suits in attachment ? The circuit court was a court

of general common law

cases.

j u ri s d i ct ion

, in

both civil and criminal

Its gen eral powers are clearly defined by statute.

It was.

•

•
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in other words, a court of superior jurisdiction. Do proceedings

in attachment fall within the circle of the general powers con—.

ferred upon the circuit court by statute? They clearly do not.

The jurisdiction in this respect is special and extraordinary. The \

mode of proceeding is peculiar, and in derogation of the common

law. It is special, because limited to cases either of ahscrmding

or non-resident debtors. }15_;g_r3_o_r_gl,ina;-y,-beeause—t-he-psocess,

contrary to the eneral rule reco ized in es acts upon

the property and not the on f the debtor. It is, in its nature,

Tgn-T<2eir1gi_cl'-’ﬁtT1Tto_Dc-%Ilie#lelJtcﬁ1e from a debtor to his

creditor. It is in derogation of the common law, because it is a

direct proceeding to subject the real estate, by actual sale, to

the payment of debts.

I have already said that there was no preliminary proof what-

ever to authorize the issuing of the attachment. The facls which

give jurisdiction, do not appear in the proceedm;shTT1'1'e_ab-

?e:ﬁ'€<msm:})wo<)L__f__IT___Tx7FE,_1t_11u1_y5E-7i§Ee_(I,'is’tlie judgment which

the law pronounces upon such proceedings? There being no au-‘

thority to issue the process, it is of course void. Being void, the

service was void; the property attached never was brought within
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[*5o9] the jurisdiction of the court, and the court had no author-

ity to order its sale. In short, the circuit court never had juris-

diction of the subject matter, because the facts necessary to call’

that jurisdiction into exercise never existed. Can a party, then,’

to such proceedings—one who stood in the character of a plaintiff,

so far as the prosecution of his own claim was concerned-—pro-

tect himself, under a sale made by virtue of an order entered in

the records of a court which never acquired jurisdiction of the

subject matter—a court within whose jurisdiction the property

never was brought? As well might it be contended that a judg-

ment, where the proceedings are in jaersonam, could be sustained,

when it afﬁrmatively appears in the record, that the person to be

affected by the judgment never was brought within the jurisdic-

tion of the court by whom it was rendered. The distinction is

well deﬁned between cases where jurisdiction is acquired, and is

improvidently exercised, and cases where jurisdiction never was

acquired. In the ﬁrst class of cases the judgment will bind until

reversed. In the other, the judgment is a mere nullity; it is as

though it had never been entered. In the ﬁrst class, the record

cannot. in general, be impeached, in the last it may be impeached,

especially if it shows on its face that jurisdiction was usurped.

Acts done by a court, without authority, are equally as void, and

CA SES
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for the same reason, as acts done without authority by either the

executive or legislative departments of the government. If either

of these departments usurp an authority not conferred by the

constitution or laws of the state, and a party seeks to shelter him-

self under such usurped authority, in a judicial proceeding, the

court before whom such a proceeding is pending, would not hes-

itate to declare all acts done under such authority void. If not,

then we should have to submit quietly to the well merited re-

buke, that rights the most sacred are no [*5to] longer guarded

and protected by just laws enacted by our consent; but are left

to the tender mercies of a man or set of men, who, although act-

ing under color of authority, are mere usurpers. Apply this rea-

soning to the case before us. The powers possessed over the

person and property of the citizen, by the judicial tribunals, are

as accurately deﬁned as are the powers conferred upon the other

departments of the government. In the particular case before

us th ' ' awee county was authorized b ' a ‘u-

dicial proceeding, to divest one person o us property and trans-

fer it to another, under a certain state of facts. Iﬁe facts -

ever, w 1c an e act to be done, did not exist‘ never-
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theless, the court proceeded to do the act, by which, under color of

ega proc e in s, one man ' ' ' s rans-

ferreil to another. What ddference, it may be asked, is there

Between such an act, and an act of the legislature which should

declare that the property of A. should become the property of B.

No diﬁerence in principle exists between the two cases. In the

one case, it would be regarded as a bold and palpable usurpation:

in the other, the usurpation would appear less bold, although more

dangerous, because partially concealed beneath the solemn drapery

with which judicial proceedings are invested. The theory of our

government contemplates that its powers should be distributed,

and administered by three departments, neither of which should

exercise powers conferred upon another. This principle, so nec-

essary to the existence of free government, should be carefully

observed; yet, it is to be regretted, that, to suit the emergencies

of particular cases, courts of justice have sometimes assumed leg-

islative powers. Not contented with expc_>unding the law, they

have resolved themselves into legislativeiﬂodies, and made laws

adapted to the supposed equities of particular cases. The opin-

ions of men are thus [*5II] substituted for the will of the com-

munity expressed through the legislature. In the case before us,

the legislature have thought proper to give to the circuit court

for the same reason, as acts done w ithout au thority by either the
executive or legislative departments of the government. If e i ther
of these departments usurp an authority not conferred by t h e

const i tution or laws of t h e state, a n d a party seeks to shelter h im
sel f u nder such usurped authbrity, in a j udicial proceeding, the
court before whom such a proceeding is pending, would not hes
i tate to declare all acts done under such authority void. If not,
then we shou ld have to subm i t quietly to the well merited re
buke, that rights the most sacred are no [ * 5 ro] longer guarded
and protected by j u st laws enacted by our consent ; but are left

to the tender mercies of a man or set of men, who, although act
ing under color of authority, are mere usurper . Apply this rea
soning to the case before us.
The powers possessed over the
person and property of the citizen, by the j udicial t ribunals, are
as accurately defined as are the powers conferred u pon the other
departments of the government .
I n t h e particular case before
us t h
a wee county was authorized b a · u 
dicial proceeding, to divest one person o 11s property and trans
fer 1 t to another, u nder a certam state of facts. Ihe facts. how
ever, which autho nzM the act to be done, did not exist ; never
theless, the court proceeded to do the act, by which, under color of
legal proceedrngs , one man is divested of !ti" e:3tatc, and it is trans
£erred to another. What difference, it may be asked, i s there
·

·

between such an act, and an act of the legislature which should
declare that the p roperty of A. should become the property of B.
No di fference in principle exists between the two cases. In the
one case, it would be regarded as a bold and palpable usurpation ;
i n the other, the usurpation wo uld appear less bold, although more
dangerous, because partially coocealed beneath the solemn drapery
w i th w h ich j udicial proceedings are invested. The theory of our
government contemplates that its powers should be dis tributed,
and administered by three departments, neither of which should
exercise powers conferred upon another.

This principle, so nec

essary to the existence of free government, should be carefully

observed ; yet, it is to be regretted, that, to suit the emergencies

of particular cases, courts of j ustice have sometimes assumed leg
islative powers.

Not contented with expounding the law, they

have resolved themselves into legislative bodies, and made laws

adapted to the supposed equ it i es of particular cases.

The opin

ions of men are thus [ *5 u ] substituted for the w ill of the com

munity expressed through the legislature.

In the ca�e before us,

the legislature have thought proper to give t o t h e circuit court
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jurisdiction in certain cases, and upon certain conditions. To

call this jurisdiction into exercise, it must be shown that the con-

ditions upon which it depended have been fulﬁlled; and where

this ' ' ' ' ' ' ' lin "thin

t e line which circumscribes the general Ewers of the court, it

“gwwummmemmmmgmwie

existence of all the facts necessa to call into action the s ecial

powers thus granted. 3 Blackf. R. 230.

WWW was placed upon the case of Voorhees V. Bank

United States, 35 U. S. (10 Peters) 449, 473. But the distinc-

tion between that case and the one before us is so obvious as to

render it impossible to use it as an authority. I. In that case,

Voorhees was the alienee of Cutter, who was the defendant in

the attachment, by a conveyance executed long after the judgment

in attachment. Cutter, then, stood in no better plight than Voor-

hees would have done, had he brought suit against the bank. 2. It

was competent for Voorhees to have brought error upon the judg-

ment, which he failed to do. In the case before us, the defendants

could not have availed themselves of this remedy to reverse the

proceedings below. 3. Stanley, under whom the Bank of the
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United States purchased, was regarded in the light of an inno-

cent purchaser; whereas, in the case before us, the plaintiff was

a party to the proceedings in attachment, and was bound to see

that the court had jurisdiction. The Supreme Court of the Uni-

ted States decided in that case, that from what appeared on the

face of the proceedings, it might be fairly presumed that all the

facts necessary to give jurisdiction to the court of common pleas

of Ohio, were shown to that court before the rendition of the

judgment conﬁrming the acts of the [*5r2] auditors. In the case

before us, nothing is left to implication. The verdict sets out

all the proceedings, from which it manifestly appears that there

was no aﬂidavit proving the facts necessary to confer authority

upon the circuit court to issue the process. * * *

It is not to be denied, that some of the views expressed by

Mr. Justice Baldwin, touching the conclusz'c'cne_rs of judgments

rendered in attachment causes, differ essentially from those ex-

pressed by other judges and courts of great respectability. * * *

The last question to be considered, is, as to the legal [*5I3]

effect of the ﬁling a new affidavit, by the plaintiff, by virtue of

the order made at the April Term, 1842, of the circuit court.

First: ‘Was it competent to grant the order? The act of

I839 provides, that “no writ shall be quashed on account of any

j u risd iction i n certain cases, and upon certain conditions.

To

call this j urisdiction into exercise, it must be shown that the con
ditions upon which it depended have been fulfilled ; and w here

lin
·
·
·
·
this
·thin
t e line which circumscribes the general powers of the court, it
·

would seem that the recgrd itseJf 5hrn1ld show affirmatively the
existence of all the facts necessa
to call into action the s ecial
powers thu s grante . 3 Black £. R. 230 .
.Much reliance was placed upon the case o f

Voorhees

v.

Ba1i.k

U11ited States, 35 U. S . ( 1 0 Peters ) 449, 473. But the distinc
tion between that case and the one be fore us is so obvious as to

render it impossible to use it as an authority.

I.

In that case,

Voorhees was the alicnee of Cutter, who was the defendant in
the attachment, by a conveyance executed long after the j udgment

in attachment. Cutter, then, stood in no better plight than Voor
hees would have done, had he brought suit against the bank. 2. It
was competent for Voorhees to have brought error upon the j udg
ment� which he failed to do. In the case before us, the de fendants
could not have availed themselves of this remedy to reverse the

proceedings below.
3. Stanley, under w hom the Bank o f the
Cnited States purchased, was regarded in the light of an inno

cen t purchaser ; whereas, in the case before us, the plaintiff was
a pa rty to the proceedings in attachment, and was bound to see

that the court had j urisdiction.

The Supreme Court of the Uni
ted S tates decided in that case, that from what appeared on the

face of the proceedings, it might be fairly presumed that all the
facts necessary to give j urisdiction to the court of common pleas

of Ohio, \vere shown to that court befo re the rendition of the
j u dgment confirming the acts of the

[ * 5 1 2 ] auditors. In the case

be fore us, nothing is left to implication.

The verdict sets out

all the p roceedings , from which it manifestly appears that there

was no affidavit proving the facts necessary to con fer authority

upon the circu it court to issue the process. * * *
It is not to be denied, that some of the views expressed by
Mr. Justice Baldwin, touching the

conclusi·veness of j udgments

rendered in attachment causes, differ essentially from those ex

pressed by other j udges and courts of great respectability.
The last question to be considered, is, as to the legal

*

*

*

[*513]

effect o f the filing a new affidavit, by the plaintiff, b y virtue of
the order made at the April Term, 1 842, of the circuit cou rt .
First :

Was it competent to grant the order ?

The act of

1839 provides, that "no writ shall be quashed on account of any

1
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defect in the atﬁdavit on which the same issued: Provided, That

the plaintiff, his agent, or attorney shall, whenever objection may

be made, ﬁle such affidavit as is required by law.” S. L. 1839,

p. 228, § 36. This law, it is to be observed, was not in force at

the time the paper purporting to be an aﬂidavit, and upon which

the attachment was issued, was ﬁled. Do the words of the act

authorize a new affidavit to be ﬁled, where the original affidavit

was void; or, in other words, where_no aﬁidavit was made or

ﬁled, as contemplated by the statute? The amendatory act speaks

of defects in the aﬁidavit upon which the writ issued; from which

it results, by necessary implication, that defects could not be sup-

plied, in cases where no affidavit whatever was ﬁled. It evidently

contemplated cases where afﬁdavits were ﬁled, but which,

through ignorance, inadvertence, or mistake, did not embody all

the facts necessary to authorize the issuing of the writ; but it

could not have been the intention of the legislature to authorize

an affidavit to be ﬁled after judgment was rendered and the prop-

erty attached sold, and thus legalize acts which were absolutely

void. The language, in the latter part of the act, is conclusive

upon this point. It authorizes a party to “ﬁle such aﬁidavit as is
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required by law” ; implying that the original mfidavit was not such

as is required by law. In the case before us, if the construction

contended for by the plaintiff, be correct, an aﬁﬁdavit ﬁled three

years after the rendition of the judgment, would have the effect

of rendering a proceeding legal, which was before that time a

mere nullity ;—of giving jurisdiction to a court, which, at the time

the [*5x4] writ issued and the judgment was rendered, had no

jurisdiction. Such a power the legislature would hardly exercise:

and there is nothing in the amendatory act, from which it can,

with“aFy show of reason, be contended that such was the inten-

tion of the legislature.

But, supposing for a moment, that the legislature might, in

the plenitude of its authority, exercise such a power, and that the

act of I839 warrants the construction contended for by the plain-

tiff, how could it affect the rights of the present defendants? The

ﬁling, with the register, of the writ of attachment, did not operate

as constructive notice to the defendants, who purchased soon after

the date of the writ, or create a lien on the premises, for the reason

that the writ itself was void. To affect a party with notice, the

deed. or in this case, the writ, must be such an one as in the case

of a deed, the law authorizes to be registered, or in the case of a

writ. it must be a writ, the issuing of which is authorized by law.

defect in the affidavit on which the same issued : Pro1lided , That
the plaintiff, his agent, or attorney shall, whenever obj ection may
be made, file such affidavit as is required by law." S. L . 1 839,
p. 228 , § 36. This law, it is to be observed, was not in force at
the time the paper purporting to be an affidavit, and upon w hich
the attachment was issued, was filed. Do the words of the act
authorize a new affidavit to be filed, where the original affidavit
was void ; or, in other words, where no affidavit was made or
filed, as contemplated by the statute ? T he amendatory act speaks
of defects in the aflidcwit upon which the writ issued ; from which
it results, by necessary implication, that defeels could not be sup
plied, in cases where no affidavit whatever was filed. It evidently
contemplated case-s where affidavits were filed, but which,
through ignorance, inadvertence, or mi stake, did not embody all
the facts necessary to authorize the issuing of the writ ; but it
could not have been the intention o f the legislature to authorize
an affidavit to be filed after j udgment was rendered and the prop
erty attached sold, and thus legalize acts which were absolutely
void. The language, in the latter part of the act, is conclusive
upon this point. It authorizes a party to "file such affidavit as is
required by law" ; implying that the original a:lli.dall.,;,t was not such
as is required by law. In the case before us, if the construction
contended for by the plaintiff, be correct, an affidavit filed three
years after the rendition of the j udgment, would have the effect
of rendering a proceeding legal, which was before that time a
mere nullity ;-of giving j urisdiction to a court, which, at the time
the [ *5 1 4] writ issued and the j udgment was rendered, had no
jurisdiction. Such a power the legislature would hardly exercise :
and there is nothing in the amendatory act, from which it can ,
witli: any show of reason, be contended that such was the inten
tion of the legislature.
nut, supposing for a moment, that the legi slature might, in
the plen itude of its authority, exercise such a power, an d that the
act of 1 839 warran ts the construction contended for by the pl ain
tiff, how could it affect the rights of the present defendants ? The
filing, with the register, of the writ of attachment, did not operate
as constructive notice to the defendants, who purchased soon after
the date of the writ, or create a lien on the premi ses, for the reason
that the writ itsel f was void. To affect a party with notice, the
deed , or in this case, the writ, must be such an one as in the case
of a deed , the law au thorizes to be regi stered, or in the case of a
wri t . i t must be a writ, the issuing of which is authorized by law.
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notice of the enden ' ‘ hment. There

bemg, then, neither actual nor constructive notice, how could the

rights of the defendants be affected by an order of the court made

three years after they had acquired a valid title to the premises?

..I

legislation, could under th ' e s ecia

ic t e effect cl ' ' ' ' at of divesting an

estate acquired b and transferring
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The special verdict does not find tha• the d@feA'1aAtli h&8 fu;tual
.fOtiCe of the pendency of the proceedings in attachment. There
being, then, neither actual nor constructive notice, how could the
rights of the defendants be affected by an order of the court made
three years after they had acquired a valid title to the premises ?
J'i9 e:r parte legisl3tjgp5 or order pf the coprt founded ypon such
s ecial
legislation , could under t h
·
at of divestin an
t e effect cl
·

' t e amtiff in this case. The original proceedings in attac -

_ment, then, being void, and no subsequent legislation, or orders of

the court, having applied remedies sufﬁciently potent to cure those
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·

proceedings of the inﬁrmities which beset them, it follows, that

the judgment on the special verdict must be rendered for the de-

fendants. , Certiﬁed accordingly.

J

COOPER v. REYNOLDS, in U. S. Sup. Ct., Dec., X870-77 U. S. (10

Wallace) 308. .

Ejectment by Reynolds against Cooper in the circuit court

for the eastern district of Tennessee. From judgment for plain-
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tiff, defendant brings error.

it to t e p amtiff in this case. The original proceedings in attac -

.m ent, then , being void, and no subsequent legislation, or orders of
the court, having applied remedies sufficiently potent to cure those
proceedings of the infirmities which beset them, it follows, that
the j udgment on the special verdict must be rendered for the deCertified accordingly .
fendants.

On the trial it .was admitted that Reynolds owned the land

unless Cooper had acquired title by virtue of the following de-

scribed judicial proceedings. The record in the case of,_B;um;,

loag_y_._Bgy_polds in the circuit court for Knox county, Tennessee,

which was put in evidence by Cooper, showed that on Sept. 26th,

.)
COOPER v. REY NOLDS, in U. S. Sup. Ct., Dec., 1870-77 U. S. ( 10
Wallac e ) 3o8.

1863, G. W. Brownlow sued out of that court a summons in tres-

pass agamst said Reynolds and others for false imprisonment,

&c.; damages, $25,000. To this writ the ‘sim-ma-fhat

“he had made search and that none of the defendants were to

be found in his county.” The day the writ was issued Brownlow

ﬁled with the clerk of the court an affidavit for attachment against

the property of said Reynolds and the others; alleging, among

other things, “that all of the defendants have ﬂed from this §tgte

or that they so abseond or conceal themsel es that the ordinary

process of law cannot reach tliem.ll In the record is also an at-

tachment bond for $50,000, and an attachment for $25,000, all

bearing the same date. The attachment recites the substance of

the affidavit, and directs the sheriff to attach sufficient of the prop-

erty of Reynolds and the others to satisfy the said demand of

$25,000, and hold the same ready to be disposed of as the court

Ej ectment by Reynolds against Cooper in the circuit court
for the eastern district of Tennessee. From j udgment for plain
tiff, defendant brings error.
On the trial it .was admitted that Reynolds owned the land
unless Cooper had acquired title by virtue of the following de
.
scribed j udicial proceedings. The recor d in the case of, Brown-..
lo.&' v. Reypolds in the circuit court for Knox county, Tennessee,
which was put in evidence by Cooper, showed that on Sept. 26th,
1863, G. W. Brownlow sued out of that court a summons in tres
pass agamst said Reynolds and others for false imprisonment,
&c. ; damages, $25,000. To this w rit the sheriff returned ffi at
"he had made search and that none o f the defendants were to
be found in his county." The day the writ was issued Brownlow
filed with the clerk of the court an affidavit for attachment against
the property of said Reynolds and the others ; alleging, among
other things, "that all of the defendants have fled fro m this Upte
or tha.t they so abscond or conceal them �ilie s that the ordinary
process of law cannot reach them." In the record is also an at
tachment bond for $50,000 , and an attachment for $25 ,000 . all
bearing the same date. The attachment recites the substance of
the affidavit, and directs the sheriff to attach sufficient of the prop
erty of Reynolds and the others to sati s fy the said demand of
$25,000 , and hold the same ready to be disposed of as the court
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should direct. To this attachment the sheriff returned that he

had thereon attached all the title and right of Reynolds in 160

acres of land, the property now in controversy, describing it. The

court ordered publication to be made in the Knoxville Whig, a

county paper, notifying the defendants to appear and plead, an-

swer, or demur, or the suit would be taken as confessed as to

them and proceeded in ex parte. T_Ll]Q_LQQQLd__d,QQS_QQ_t&V_V_t_l'I_Ht

this ublication was ever in fact made, except inferentiall b ' set-

or pu ication an re 1 cc wn as 1 ' ' "Ie

um he record goes on to say that the defendants, being

solemnly called to come into court, came not, but made default,

and it appearing that the attachment has been duly levied, and

that fmblication has been made according to law, it is ordered

should direct. To this attachment the sheriff returned that he
had thereon attached all the title and right of Reynolds in 16o
acres of land, the property now in controversy, describing it. The
court ordered publication to be made in the Knoxville Whig, a
county paper, notifying the defendants to appear and plead, an
swer, or demur, or the suit would be taken as confessed as to
them and proceeded in ex parte. The record does not show that
this ublication was ever in fact made, except inferentiall b set
ting out the order for pu 1ca on, w 1c was entlt e

that the plaintiff do recover his damages. These were assessed

at $25,000 ,and for that sum execution was ordered to issue, and

that the sheriff should sell the attached land. The land was ac-

cordingly sold by the sheriff under a 2-cnditi0m' c.r[wnas, and deed

made to Cooper as urchaser, who was ut into ossession under

a hahen farms, issued from the same court in the same proceeding.

‘~T'l§=:—m?d'_b'e-1'ti-g'_—tlFsii1<:\ri(~lﬁrt instructed the
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jury that the sheriffs deed was null and void, and conveyed no

title, because the judgment on which the sale was made was void

for want of either personal service on or appearance by the de-

fendants therein, or a valid attachment: and that the attachment

was void because it does not appear that publication was ever in

fact made and because the aﬂidavit did not conform to the law.

Verdict being found for the plaintiff under the instructions of the

court, defendant alleges as error that the instructions were not

correct.

l\'IILLER, J. The objections taken to the proceeding in at-

tachment under which Cooper, the defendant below, claimed title,

are, 1st, that by the law of Tennessee the attachment could not

be issued, at the beginning of the suit where the action was ex

Qlicto, but could only be issued after suit commenced; 2d, tlﬁt

the aﬁidavit was defective; 3d, that there was no publication of

notice, as required by the statutes.

The question of the conformity of these proceedings to the

requirements of the statutes under which they were had, has been

very fully discussed by counsel, and if we were sitting here as on

a writ of error to the judgment of the state court under which

the land was sold, we might not ﬁnd it easy to afﬁrm or reverse

e record goes on to say that the defendants, being
SOiemnly called to come into court, came not, but made default,
and it appearing that the attachment has been duly levied, and
that publication has been made according to law, it is ordered
that the plaintiff do recover his damages. These were assessed
at $2 5 ,oex> ,and for that sum execution was ordered to issue, and
that the sheriff should sell the attached land. The land was ac
cordingly sold by the sheriff under a i·cttditioni e:rpo1ias, and deed
made to Cooper as urchaser, who was ut into ossession under
en act as, issued from the same court in the same proceeding.
a
- The record being thus in evidence the court instructed the
jury that the sheriff's deed was null and void, and conveyed no
title, because the j udgment on which the sale was made was void
for want of either personal service on or appearance by the de
fendants therein, or a valid attachment ; and that the attachment
was void because it does not appear that publication was ever in
fact made and because the affidavit did not con form to the law.
Verdict being found for the plaintiff under the instructions of the
court, defendant alleges as error that the instructions were not
correct.

�

MILIER, J.

The obj ections taken to the proceeding in at
tachment under which Cooper, the defendant below, claimed title,
are, 1 st, that by the law of Tennessee the attachment could not
be issued, at the beginning of the suit where the action was ex
d.(licto, but could only be issued after suit commenced ; 2d, thit
the affidavit was defective ; 3d, that there was no publication of
notice, as required by the statutes.
The question of the conformity of these proceedings to the
requirements of the statutes under which they were had, has been
very fully discussed by counsel, and if we were sitting here as on
a writ of error to the j udgment of the state court under which
the land was sold, we might not find it easy to affirm or reverse
..
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the judgment on satisfactory grounds, notwithstanding the abun-

dant citation of authorities from the Tennessee courts. But we '

occupy no such position. The record of this case is introduced

the j udgment on satisfactory grounds, notwithstanding the abun
dant citation of authorities from the Tennessee courts. But we
occupy no such position. The record o f this case is introduced
collaterally as evidence of [*316] title in another suit, between
other parties, and before a cour t which has no j urisdiction to re
verse or set aside that j udgment, however erroneous it may be.
Nor can it disregard that j udgment, or refuse to give it effect,
on any other ground than a want o f jurisdiction in the court
which rendered it.
It is of no avail, therefore, to show that there are errors in
that record, unless t hey be such as prove that the court had no
j urisdiction of the case, o r that the j udgment rendered was be
yond its power. This principle has been often held by this court,
and by all courts, and it takes rank as an axiom of the law. But
that its applicability to the present case may be thoroughly under
stood , re ference is made to the most important of the decided
cases in this court and in the Supreme Court o f Tennessee.1
It is necessary, therefore, in the present case to inquire
whether the errors alleged affect the j u risdiction of the court.
It is as easy to give a general and comprehensive definition
of the word j urisdiction as it is d ifficult to determine, in special
which the right to exercise it
cases, the precise ondi io s.
depends. This ri t a s re e ence o he power of the court over
the parties, over th � subj ect-matter, over the res or property in
contest, and to the authority of the court to render the j udgment
or decree which it assumes to make.
By j urisdiction over the subj ect-matter is m ean t the nature
of the cause of action and of the relief sought ; and this is con
ferred b y the sovereign authority which organizes the court, and
is to be sought for in the general nature of its powers, or in au
thority special ly conferred. J u ris di ction of the person is obtained
by the service of [ * 3 1 7 ] p rocess, or by the voluntary appearance
of the party in the progress of the cause. Jurisdiction of the res
is obtained by a seizure under process of the court, wh ereby i t \
is held to abide such order as the court may make conce r n i ng
it. The power to render the decree or j udgment which the court I
may undertake to make in the particular cau s e depends upon the
nature and extent of the authority vested in it by l a w in regard t o
the su bj ect mat te r of the cause.
·

collaterally as evidence of [*3!6] title in another suit, between

other parties, and before a court which has no jurisdiction to re-

verse or set aside that judgment, however erroneous it may be.

Nor can it disregard that judgment, or refuse to give it effect,

on any other ground than a want of jurisdiction in the court

which rendered it.

It is of no avail, therefore, to show that there are errors in

that record, unless they be such as prove that the court had no

jurisdiction of the case, or that the judgment rendered was be-

yond its power. This principle has been often held by this court,

and by all courts, and it takes rank as an axiom of the law. But

that its applicability to the present case may be thoroughly under-

stood, reference is made to the most important of the decided

cases in this court and in the Supreme Court of Tennessee.1

It is necessary, therefore, in the present case to inquire

whether the errors alleged affect the jurisdiction of the court.

It is as easy to give a general and comprehensive deﬁnition
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of the word jurisdiction as it is diﬂicult to determine, in special

cases, the precise ondi io s, ,which the right to exercise it

depends. This rig§t"li‘a1‘.sLi”‘f:;('a'f§c'e"Pc'>_the power of the court over

the parties, over thésubject-matter, over the res or property in

contest, and to the authority of the court to render the judgment

or decree which it assumes to make.

By jurisdiction over the subject-matter is meant the nature

of the cause of action and of the relief sought; and this is con-

ferred by the sovereign authority which organizes the court, and

is to be sought for in the general nature of its powers, or in au-

thority specially conferred. Iurisdiction of the person is obtained

by the service of [*3I7] process, or by the voluntary appearance

of the party in the progress of the cause. jurisdiction of the res

is obtained by a seizure under process of the court, whereby it

is held to abide such order as the court may make concerning

it. The power to render the decree or judgment which the court

may undertake to make in the particular cause. depends upon the

nature and extent of the authority vested in it by law in regard to

the subject-matter of the cause.

‘Harvey v. Tyler, 2 Wall. 328, and cases there cited; Il{cG(Wock v.

Bell, 43 Tenn. (3 Cold.) 512; Stevenson v. McLean, 24 Tenn. (5 Hump.)

332, and cases cited.

l

I

l

•

f

-

,

1Harvty v . T'!t•ler, 2 Wall. 328, and cases there cited ; McGm•nck v.
Bell, 43 Tenn. (3 Col d . ) 5 1 2 ; Stevenson v. McL�m1, 24 Tenn. ( 5 Hump. )
332, and cases ci ted.
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It is to be observed that in reference to jurisdiction of the

' person, the statutes of the states have provided for several kinds

of service of original process short of actual service on the party

to be brought before the court, and the nature and effect of this

service, and the purpose which it answers, depend altogether upon

the effect given to it by the statute. So also while the general

rule in regard to jurisdiction in rem requires the actual seizure

and possession of the res by the ofﬁcer of the court, such jurisdic-

tion may be acquired by acts which are of equivalent import, and

which stand for and represent the dominion of the court over the

thing, and in effect subject it to the control of the court. Among

this latter class is the levy of a writ of attachment or seizure of

real estate, which being incapable of removal, and lying within

the territorial jurisdiction of the court, is for all practical pur-

poses brought under the jurisdiction of the court by the ofﬁcer's

levy of the writ and return of that fact to the court. So the writ

of garnishment or attachment, or other form of service, on a

party holding a fund which becomes the subject of litigation.

brings that fund under the jurisdiction of the court, though the

money may remain in the actual custody of one not an ofﬁcer of
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the court.

\tl/hen we come to the application of these principles to the

case before us, that which leads to some embarrassment is the

complex character of the proceeding which we are to consider.

Its essential purpose or nature is to establish, by the judgment

of the court, a demand or claim against the defendant, [*318]

and to subject his property, lying within the territorial jurisdic-

tion of the court, to the payment of that demand.

But the plaintiff is met at the commencement of his pro-

ceedings by the fact that the defendant is not within that territorial

jurisdiction, and cannot be served with any process by which he

can be brought personally within the power of the court. For

this difficulty the statute has provided a remedy. It says that.

upon affidavit being made of that fact, a writ of attachment may

be issued, and levied on any of the defendant's property, and a

publication may be made warning him to appear, and that there-

after the court may proceed in the case, whether he appears or

not.

If the defendant appears the cause becomes mainly a suit in

pen-onam, with the added incident, that the property attached re-

mains liable, under the control of the court, to answer to any de-

mand which may be established against the defendant by the ﬁnal

It is to be observed that in reference to jurisdiction of the
person, the statutes of the states have provided for several k inds
of service of original process short of actual service on the party
to be brought before the court, and the nature and effect of this
service, and the purpose which it answers, depend altogether upon
the effect given to it by the statute. So also while the general
rule in regard to j urisdiction in rem requires the actual seizure
and possession of the res by the officer of the court, such j urisdic
tion may be acquired by acts which are of equ ivalent import, and
which stand for and represent the dominion of the court over the
thing, and in effect subj ect it to the control of the court. Among
this latter class is the levy of a writ of attachment or seizure of
real estate, wh ich being incapable of removal, and lying within
the territorial j u risdiction of the court, is for all practical pur
poses brought under the j urisdiction of the court by the officer's
levy of the w rit and return of that fact to the court. So the writ
of garnishment or attachment, or other form of service, on a
party holding a fund which becomes the subj ect of litigation,
brings that fund under the j urisdiction of the cou rt, though the
money may remain in the actual custody of one not an officer of
the court.
\rVhen we come to the application of these principles to the
case before us, that which leads to some embarrassment is the
complex character of the proceeding which we are to consider.
Its essential purpose or nature is to establish, by the j udgment
of the court, a demand or claim against the defendant, [*318]
and to subject his property, lying within the territorial j u risdic
tion of the court, to the payment of that demand.
But the plaintiff is met at the commencement of his pro
ceedings by the fact that the defendant i s not within that territorial
j urisdiction , and cannot be served with any process by which he
can be brought personally within the power of the cou rt. For
this difficulty the statute has provided a remedy. It says that.
upon affidavit being made of that fact, a writ of attachment may
be issued, and levied on any of the defendant's property, and a
publication may be made warning him to appear, and that there
after the court may proceed in the case, whether he appears or
not.
If the defendant appears the cause becomes mainly a suit in
personam, with the added incident, that the property attached re
mains liable, under the control of the court, to answer to any de
mand which may be established against the defendant by the fi nal
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judgment of the court. But, if there is no appearance of the de-

fendant, and no service of process on him, the case becomes, in

its essential nature, a proceeding in rem, the only effect of which

is to subject the property attached to the payment of the demand

which the court may ﬁnd to be due to the plaintiff.

That such is the nature of this proceeding in this latter class

of cases, is clearly evinced by two well-established propositions:

ﬁrst, the judgment of the court, though in form a personal judg-

ment against the defendant, has no effect beyond the property

attached in that suit. N 0 general execution can be issued for any

balance unpaid after the attached property is exhausted. No suit

can be maintained on such a judgment in the same court or in an

otaer. nor can 1 )e usu as evi ence in any other procee mg not

at ectmg the attached proper ', nor could t 1e cost -

mg ie co ec e o (e em an ' l

. .c1e< m t e sgjt. Second, the court, in such suit, cannot pro-

ceed unless the ofﬁcer ﬁnds some property of defendant on which

to levy the writ of attachment. A return, that none can be found,

is the end of the case, and deprives the court of further jurisdic-

tion, [*319] though the publication may have been duly made and

j udgment of the court. But, i f there is no appearance of the de
tendant, and no service of process o n him, the case becomes, in
its essential nature, a proceeding in reni, the only effect of which
i s to subject the property attached to the payment of the demand
which the court may find to be due to the plaintiff.
That such is the nature of this proceeding i n this latter class
o f cases, i s clearly evinced by two well-established propositions :
first, the j udgment o f the court, though in form a personal j udg
ment against the de fendant, has no effect beyond the property
attached in that suit. No general execution can be issued for any
balance unpaid after the attached p roperty is exhausted. No suit
can be maintained on such a j udgment in the same court or in an
other, nor can 1
e use as ev1 ence i n any other procee mg not
a ectmg the attached proper , nor could the cost
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proven in court.

Now, in this class of cases, on what does the jurisdiction of

the court depend? It seems to us that the seizure of the property,

or that which, in this case, is the same in effect, the levv of the

writ of attachment on it, is the one essential re uisite to 'urisdic-

tion, as it unr uestionabl is in roceedin s urel Ti em. VVitl1-

out this the court can proceed no further; with it the court can

proceed to subject that property to the demand of plaintiff. If

the writ of attachment is the lawful writ of the court, issued in

proper form under the seal of the court, and if it is by the proper

oﬁicer levied upon property liable to the attachment, when such

a writ is returned into court, the power ofthe court over the res

islestablished. TI~Wit.

It may be a defective affidavit, or possibly the oﬁicer whose duty

it is to issue the writ may have failed in some manner to observe

all the requisite formalities; but the writ being issued and levied,

the affidavit has served its purpose, and, though a revisory court

mi; ht see in some such departure from the strict direction Qf the

statute suﬁicient error to reverse the 'ud ment vi c to

b the writ l ' d upon defendant’s roperty.

So also of the publication of notice. ILi;_the_dnt;'_oLtlie

1e m t e s..u.it . Second, the court, i n such suit, cannot pro'"
.
ceed unless the officer finds some property o f defendant on wluch
to levy the writ o f attachment. A return, that none can be found,
is the end of the case, and deprives the court of further j urisdic
tion, [*319] though the publication may have been duly made and
proven in court.
Now, i n this class of cases, on what does the j urisdiction o f
the court depend ? I t seems t o us that the seizure o f the property,
or that ·which, in this case, is the same in effect, the levy of the
writ o f attachment on it, is the one essential re uisite to urisdic
tion, as it unquestiona y is in proceedings purely in rem . With
out thi s the court can proceed no further ; w ith i t the court can
proceed to subject that property to the demand of plaintiff. I f
the writ o f attachment i s the l a w ful writ o f the court, issued in
prpper form under the seal of the court, and i f it is by the proper
officer levied upon property liable to the attachment, when such
a writ is returned into court, the power of the court over the res
is . established . The affidavit is the preliminary to issuing the writ.
It may be a defective affidavit, or possibly the officer whose duty
it is to issue the writ may have failed in some manner to observe
all the requisite formalities ; but the w r i t being issued and levied,
the affidavit has served its purpose. and. though a revisory court
;;jght see in some such departure from the strict direction of the
·

to
statute sufficient error to reverse the ' udo-ment .
n de rive the court o f the ' u risdi
see
d upon defendant's roperty.
b the writ I
ice. I.Lis the duty oL the
So also of the pu l ication of not·

·

-----w-�-
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court to order such ublicati ' * that i ‘ p-

er1' made and, undoubtedly, if there has been no such 'ut)li‘ —

tron, a court of errors m1g1 reverse the judgment. But \\-'l1§u__

the writ has been issued, the property seized and that I

_]l1I'15t 1ct1o11 or want 0 a sufﬁcient ublicati t1ce. \Ve

(1-(_)_I1(T-ZIWII-1Ft_l1_t2—r€_33‘_E;E1—SFVl1lCl!d,—1i)t partaking of the na-

ture of proceedings in rem, when the judgment is to have an

effect on personal rights, as in divorce suits, or in proceedings

to compel conveyance, or other personal acts, in which the legis-

lature has properly made the jurisdiction to depend on this publi-

cation of notice, or on bringing the [*32o] suit to the notice of

the party in some other mode, when he is not within the territor-

ial jurisdiction.

lt is not denied that the court had authority to issue writs of

attachment against the property of persons absconding the state,

and that such writs could issue in actions for torts. The court

has a general jurisdiction as to torts, and attachment is one of

its remedial agencies in such cases. Wl1ether the writ should

have been issued simultaneousl with the institution of t 't,

or at some other stage of its rogress cannot '
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'ur1s ' 1t is an ' other ' ff t Y's

rights ould as well be held to affect the 'urisdi ‘

artures from tie rules which should uide the court in the con-

The case of Voorhees v. re an of the nited States,

10 Peters 449, was much like this, and required stronger pre-

sumptions in favor of the jurisdiction of the court to sustain its

acts than the one before us. The defendant there, as here, held

land under attachment proceedings against a non—resident who

had never been served with process or appeared in the case. No

afﬁdavit was produced, nor publication of notice, nor appraise-

ment. of the property, but it was condemned and sold without

waiting twelve months from the return of the writ, and without

calling him at three different terms of the court. all of which are

specially required by the act regulating the proceedings in Ohio.

where they were had. This court held that there was sufficient

evidence of jurisdiction in the court which rendered the judg-

ment, notwithstanding the defects we have mentioned, and that

they were not fatal in a collateral proceeding.

In the present case there is a sufficient writ of attachment,

its levy and return, the judgment of the court, on trial by jury,

1§I.El\IF.N’I'S OF JURISDICTION I3I

the order to sell the property, the sale under the wnditioni ex-

jwnas, the writ of possession, sheriff's deed and [*32I] actual

delivery of possession under order of the court. To hold them

void is to overturn the uniform course of decisions in this court,

to unsettle titles to vast amounts of property, long held in reliance

on those decisions, and, in our judgment, would be to sacriﬁce

sound principle to barren technicalities; and, after a careful ex-

amination of the reported cases on this subject, we believe this to

be the law, as held by the courts of Tennessee.

] ud_g1ncnt reversed, and a new trial ordered.

FIELD, ]., dissenting. I dissent from the judgment in this

case. I am of opinion that the state court of Tennessee never

acquired jurisdiction in the case of Brownlow v. Reynolds.

DEEGAN v. STATE, for the use of STODDARD, Com’r., &c., in 1nd.

Sup. Ct., Nov. 4, 1886—108 Ind_ 155, 9 N. E. 148. t/

l\II'I‘CHELL, This was a suit by Stoddard, as drainage com-

missioner, against Margaret Deegan and her husband, to enforce

the collection of an assessment for drainage purposes against the

lands of Mrs. Deegan. The assessment was made in pursuance

of proceedings instituted and had under the circuit court act of
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I88I as amended by the act of 1883. The complaint avers that

Paul Freed petitioned the Porter circuit court, setting forth the

necessity for the drainage of certain lands, and that he gave due

notice of the ﬁling of such petition by posting up notices thereof

in three public [*r56] places in each township in which the lands

described in such petition were situate. The complaint avers that

such furtherproceedings were had in that behalf as that an assess-

ment of beneﬁts amounting to $70 was made, and duly conﬁrmed

against the appellee’s lands, and that the commissioner of drain-

age duly called for 80 per cent. thereof, which remains due and

unpaid. It is now said that, beca11S__,c__tl1§ complaint fails to_aver-

that the ap—pellants; la_n(ls~_were described in the petition, or that

‘ Either of__tl1é'aj§péIlants’ names appeared ' h etition or notice..

tt' was fat_ally defective, and tiat error was committed by the:

court belo\\/\if1__<)\7—rTulif177ﬂTt:_a'_ demurrer thereto.

—€$_sFtiWfl1_€_—’___SElII1f;()Fj;l‘;'I7.(%StTB—l¥3_TTmT.‘_IT) a complaint in

the analogous case of ]acks0n V. State, 104 Ind. 516, where it was

held that a complaint to enforce a drainage assessment which

I32 CASES ON JUDGMENTS, ETC.

shows that a petition had been ﬁled and notice given, and that

these were followed by such proceedings as resulted in a judg-

ment establishing the drain, and conﬁrming the assessments, is

good as against a collateral attack. Where it ere

was a petition and notice, in a given case thus invokin the ‘uris-

(*1-’\r—'—-B"-'_""—__g_'i,¢1<m<)rme¢<mr<wemst1 |ect—matteran(lover1;>e1-sons af-

E~E~M.MQMQL—

\\ e m uged when tie rocee m re drawn in uestion

c?)ll_aterally, that the eti ' and notice were in all res ects su -

/ ‘ nd such as the law required. In-

aianajwlis, ctc., Co. v. State, 105 Ind. 37, 4 - . . 31 ; Pickering

v. State, 106 Ind. 228, 6 N. E. 611, and cases cited; McM-ullen v.

State, 105 Ind. 334, 4 N. E. 903. If assessments were made

against lands not described in the petition, or against persons

without an attempt to give such notice as the law requires, these

become matters of defense as against a complaint which alleges

a petition and notice.

There was a special ﬁnding of facts by the court, and con-

clusions of law stated thereon. j_*I57] It appears from the spec-

ial ﬁndings of the court that Freed, who petitioned for the ditch,
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posted notices on March 19, 1883, of his intention to present his

petition for the establishment of the drain to the Porter circuit

court on the ninth day of the ensuing April, and that he did not

ﬁle his petition until the day after the notices were posted. The

proceefiggj having been instituteg undiﬁ £83,

' h r 1' h ' he notices are

msted.,.4L' is now contended that, because there was no peti ion on

wwgmwws as the

subse uent proceedings wer vo . ills V. State, IO Ind. 114;

'To’n;;(Lvfp?T5',_2—3,_ﬁdI._%-51-3’riggs v. Sneghan, 45 Ind. 14; and

Brooks V. Allen, 62 Ind. 4oI,—are relied on as sustaining this

view. The cases which lend any support to the position contended

for are cases which bring in question, on a direct appeal, the

validity of a summons issued in a civil case before the ﬁling of a

complaint. They hold that a summons s0 issued is invalid and

void, and that. unless notice is waived by an appearance, a default

will not be authorized on such summons. VVithout further exam-

ination of these cases, they do not, in our opinion, exert a controll-

ing inﬂuence here, where the attack is collateral. The controlling

fact in the case we are considering is that ,3,t_tm_tjm§_thg_gourt

e roceedings and gave judgmen e as

' ' fore it, an some no 1c n given. That the

ICLEMENTS OF JURISDICTION I33

notice was r r l ' ut a ' ty.

In this preceeding we must assume that the court passed upon

and adjudged both the petition and notice sufficient. However

erroneous this judgment may have been, it was not void. Not

being void, it canriot be assailed, in this indirect method, for mere

irregularities and defects. This precise question was made and

determined in the case of ll/ICll[1lll£’7l v. State, supra.

As we ﬁnd no error, the judgment is affirmed, with costs.

Where a statute of the state prescribed the method of accusation of

crime to be presentation of indictment by a grand jury to be selected by

the judges of election, a conviction of murder before a court having

jurisdiction to try for murder on proper indictment was attacked by
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notice was perniaturely e-iyep, was at most hut an jqegnltwity.
In this preceeding we must assume that the court passed upon
and adj udged both the petition and notice sufficient. However
erroneous this j udgment may have been, it was not void. Not
being void, it cannot be assailed , in this indirect method, fur mere
irregularities and defects. This precise question was made and
determined in the case of lvfc�Mu llen v. State, supra.
As we find no error, the judgment is affirmed , w ith costs.

petition forrlhabeas corpus, on the ground that the conviction was void

for the reason’t]iat the presentation in this case was by a jury not com-

posed of electors, and not selected by the judges of election but by the

sheriff. HELD, that power to pass on the charge of murder included

the power to pass on the sufficiency of the accusation, and in sustaining

the charge the court of necessity held it suﬂicient in form. If in this

the court was wrong it was error, not want of jurisdiction. Ex Parte

Moran, (Court of App. 8th Cir., 1906), 144 Fed. 594, 75 C. C. A, 396.
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In an action in equity to cancel a decree of foreclosure in a prior

suit, objection that the sheriff's return in the foreclosure case did not

show that the copy was left at the mortgagor's usual place of residence

as required by the statute was held not avaiilable in collateral attack,

because the court in decreeing the foreclosure necessarily passed on the

sufficiency of the return and service; and if it erred in this the error

could be corrected only by appeal. Kefehum v. While, 72 Iowa ‘I93, 33

N. W. 627.

Olir1er v Monona Cmmly, (1902), 117 Iowa 43, 90 N. W. 510, was

a suit to enjoin further construction of a public ditch and to enjoin

collection of assessments thereon, because the petition for the ditch did

not have the statutory number of freeholders signed thereto (100).

There were more than I00 signatures, some women, some non-residents,

some foreigners, etc., and not too freeholders. The court held the pro-

ceedings could not be attacked on that ground. saying: “It being con-

ceded that the petition was apparently suﬁﬁcient, the determination by

the board, duly made of record, that it was in fact such as the law re-

quired—~involving as it did an adjudication as to whether I00 signers to the

petition were al-l voters of the courrty—was an adjudication of fact. which

cannot be inquired into in collateral proceedings." Bill dismissed.

Reid v, Morton (1886), 119 Ill. I18, 6 N. E. 414, was ejectment -by

former wards to recover against the vendee of their guardian. The

court overruled the objection that the petition for order to sell was not

properly signed, that the certiﬁacte for publication -was not properly signed,

that the land was situated outside of the city -where the court sat. that

the order of sale was made without suﬁicient proofs, that the statute

had not been complied with in other respects, etc., saying: “Irregularities

and errors in the course of the proceeding are insisted upon as invalidat-

Where a statute of the state prescribed the method of accusation of
crime to be presentation of indictment by a grand j ury to be selected by
the j �dges o f election. a conviction of murder before a court haV'ing
jurisdiction to try for murder on proper in<lictment was attacked by
petition for 'h abeas corpus, on the ground that the conviction was void
for the reason -iliaf the presentation in this case was by a j ury n ot com
posed of dedors, and not sel ected by th e judges of el ection but by the
sheriff. H E·LD, that po�r to pass on the charge of mu rder included
the power to pass on t!M! sufficieocy of the accusation, and in sustaining
the charge the court of necessi ty held it sufficient in form. I f i n this
the court was wrong it was error, not want of j uri sdiction. Ex Parte
Moran, ( Court of App. 8th Cir., 1<)o6) , 144 Fed. 594 75 C. C . A . yfi.
In an action in equity to cancel a decree of foreclosure in a prior
suit, objection that the sheri ff's return in the foreclosure case did not
show that the copy was left at the mortgagor's usual place of residence
as requi red by the statute was held not avaj.lable in collateral attack,
because the court in decreeing the foreclosu re necessarily passed 0111 the
sufficiency of the retu rn and service ; and if it erred in this the ert"or
could be corrected only by appeal. Ketchum v. White, 72 Iowa '193. 33
N. W. 6'27.
Oliver v Mo tt o n a Coun t:.•, ( 1902) , 1 17 Iowa 43, 90 N . W. 5 1 0, was
a suit to enj oin f urrher construction of a public d�tch and to enjoin
col lection o f assessments thereon, because the petition for the ditch did
not have the statutory numher- of freeholders signed thereto (100) .
There were more than 100 signatures, some women, some non-residents.
some foreigners, etc., and not 100 freeholders. The court he.Jd the pro
ceedings could not be attacked on that ground, saying : "It being con
ceded that the petition was apparently sufficient, the determination by
the board, duly made of record, that it was in fact such as the law re
quired-irwolving as it did an adj udication as to whether 100 signers to the
peliition were all voters of the courrty-was an adj udication of fact, which
cannot ·he inquired into in collate ral proceedings." Bill dismissed.

Reid v� Morion ( 1886) , 1 19 Jll. n 8, 6 N. E. 414, was ej ectment by
former wards to recover against the vendee o f thei r guardian. The
court overruled the objection that the petition for order to sell was not
properly signed, that the certi fiacte for publ ication .was not prope rly sig11ed,
that the Land was situated outside of the city where the court sat, that
the order of sale was made without sufficient proofs, that the statute
had not bee n complied with in oth er respects, etc., saying : "Irregu larities
and errors in the course of the proceeding are inisisted upon as in validat-
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ing the guardian’s sale. It is certainly the well settled general rule that,

where a court has jurisdiction of the subject-matter and of the parties

to the litigation, its judgments and decrees will be held valid when

questioned collaterally. And this court has many times applied the rule

in the very case of this special statutory and extraordinary proceeding

of a guardian’s sale, which this is so much dwelt upon as being."

An early Alabama decision upheld the title of a purchaser at an

administrator's sale made without obeying several provisions of a stat-

ute providing that “any order of sale, and sale, made without a com-

pliance with the requisitions of this act, shall be wholly void.” The

court held that “this art” meant this section; but the reasons given for

so holding would equally sustain the contention that the statute applied

only to direct attacks. The following is from the opinion of the court

in this case: “It is argued for the appellants, that under the last clause

of the fifth section of this statute [above quoted], every order of sale

and sale, made without a compliance with each of the several requistions

of the ﬁve sections above noticed, is wholly void. \r\/e cannot assent

to such a proposition. The maintenance of it would lead to consequences

alike absured and injurious. lt would make a strict compliance with a

large number of statutory requisitions the unyielding standard of the
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validity of all orders of sale. Some of those requisitions pertain to

matters not evidenced by the record. For example, a decree of sale

would be void, if the guardian ad litem were of kin to the administrator,

or if there was an inaccuracy in the list or description of the heirs, or

their residences, or if the directions as to the mode and time of giving

notices were not strictly observed. One desiring to purchase at the sale

would be unable to ascertain, by an examination of the record and

papers, whether the title would be valid. After making the most care-

ful inquiry, and ﬁnding no defect in the proceedings, and therefore

venturing on a purchase, his title might be defeated by evidence that

there was some heir whose name was overlooked or forgotten by the

administrator, or not known by him, and, therefore, not inserted in his

petition. In like manner, his title might be defeated by a mistake as to

the residence of any one or more of the heirs. Many other equally

forcible illustrations of the unavoidable and irrcmcdiable uncertainty of

such sales might be given.

“When it is considere(l that the probate judges do not usually be-

long to the profession of the law, and are not chosen generally for their

legal attainments, it is not dilhcult to preceive that, if the proposition as-

serted !by the counsel should be maintained, a valid sale of land under the

order of the probate court, since the date of the act of 1854, would

he an exception to a general rule. Not merely the tendency, but the

inevitable effect of such a decision, would be to destroy confidence in

such sales, and cause great injury to heirs by sales at greatly depreciated

prices, when an exceptional case of a compliance with the numerous re-

quistions of the statute occurs. The legislature will be held to have

absurdly subverted its own purpose of ben-eﬁtting estates, by affording a

safe. cheap, and expeditious mode of accomplishing the sales required

by the process of administration, with the strictest care for the interest

of the persons interested; and to have adopted a plan which would lead

to the sacrifice of estates.

“The courts of the country would be ﬁlled with suits, in which the

validity of sales will be contested upon the question of a compliance

ing the guardian's sale. It is certainly the well settled general rule that,
where a court has j u risdiction of the subj ect-matte r and of the parties
to the litigation, its j udgments and decrees will be held valid when
questioned collaterally. And th is court has many times applied the rule
in the ve ry case of this speci al statuto ry and extra.ordinary proceeding
o f a guardian's sale, which th is i s so much dwelt upon as bei11g."
An e arly Alabama d eci sion uphe ld the title o f a purchaser at an
administrator's sale made without obeying several provisions of a stat
ute provi(Jlng that "any order of sale, and sale., made wi thout a com
p l i a n ce with the requisitions of this act, shaJI be wholly void." The
court held that "this a c t" meant t li is sectio n ; but the reasons given for
s o holding would equally sustain the contention th at the statute applied
only to d i rect attacks. The following i s f rom the opinion o f the court
in th is case : "It is a rgued for the appel l'a nts, that under the last clause
o f the fi fth section o f this statute [above quot ed], every order of sale
and sale, made w ithout a compl iance wi th each of the several requistions
of the five sections above noticed, is wholly void. \Ve cannot assent
to such a proposition. The mai ntenance of i t wou ld lead to consequences
alike absured and i nj nriom. It would make a strict compl-i ance with a
large number o f statutory requisitions the unyielding standard o f the
vali dity of all orders of sale. Some o f those requisitions pertain to
matters n'Ot evidenced by the reco rd. For e xample, a decre e o f sal e
wot:ld be void, i f the guardian ad /item w e re o f kin to the admi n i st rator,
or if tht• re w a s an inaccuracy in the list or description of the hei rs, or
their res i dences, o r i f the di rections as to the mode and time o f giving
n otices were not stri.: tly ohserved. One de siring to purchase at the sale
would be unabl e to ascertain, by an examination of the record and
papers. whether the �itlc would be valid. A fter making th e most care
ful i nqui ry, and finding 1 10 de frct in the proceedings, and therefore
venturi•1g 0!1 a purchase, his title m ight be defeated by evidence that
there was some heir whose name was overlooked or forgotten by the
admin istrator, or not known by him, and, there fore, not inserted in h i s
peti tion. In like manner, his title might b e d e feated b y a mistake as to
the residence of any one or more o f the heirs. Many oth er equally
forcib'.e il lustrations of the unavoidable and i rremediable uncertainty of
such sales mig1ht be given.
"W hen it is con sidered that the probate j udges do not usually he
long to the p ro fession o f t h e law, and are not chosen gene rally for their
l egal attainments, it i s not d i fficult to preceive that, if the proposition as
serted hy the counsel should be maintained, a valid sale of land under the
o r d e r o f the probate court, since th e date of the act of 1854, would
he a n except ion to a gene ral rule. Not merely the tendency, but the
ineYitahlc e ff ect o f such a decision, would he to de stroy con li d ence in
rnd1 sales, and cause great i n j ury to heirs by sales a t greatly depreciated
p r i ce' s , w h e n a n e xce-ptional case o f a compliance with the numerous re
q11istio'ls o f t h e statute occurs. The legisl ature will be held to have
absurdly sub\·erted its own purpose of benc fi tting estates, by affording a
s a fe, cheap, a n d r. xpeditious mode o f accomplishing the sales require d
b y t h e process o f adm i n istration, with t h e strictest care f o r t h e intere st
o f t h e persons i n tere ..;ted ; and to have a dopt ed a plan w h i ch w ou l d lead
to the s:i.crifice o f estates.
"The courts of the country would be fi lled w i t h suits, i n which the
valid ity of sales will be contested upon the question of a compliance
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with all the minute details of the machinery by which the sale was

reached. The absurd and ruinous consequences of a statute which is

plain, afford no justification for setting it aside by the courts; * * *

but i-f there is uncertainty and obscurity in the law, such consideration

may be taken into view, as a help to the ascertainment of the legislative

intention. Sate/1er v. Sarrlierlr Admr., 41 Ala. 26, 91 Am. Dec. 498; to the

same effect, Woerner on Administration § 145.

TERRILL v. AUCHAUER, in Ohio Sup. Ct., I862—I4 Ohio St. 80.

Action in Muskingum county common pleas by Terrill to

w i t h a l l the minute details o f t h e m ach inery by which the sale w a s
reached. The absurd a n d r u i n o u s con sequences o f a statute w h i ch i s
p l a i n , a fford no j u sti ti ca t i on for s e t t i n g i t a s i d e by t h e courts ; * * *
but i·f there is unce rtainty and obscurity in the l a w , such con sideration
may be taken i n t o view, a s a help to the ascertain ment o f the legi slative
i nt c n t i c n . Satcher '" Sa tclier's .A d m r. , 41 Ala. 26, 9 1 Am. Dec. 493 ; to the
sam e e ffect, \Vo e rn e r on Admini s t ration § 1 45.

recover real property, alleging that he is owner in fee, and that

Auchauer unlawfully kept him out of possession. General denial

by defendant and judgment for defendant. Plaintiff brings error.

T E R R I LL

v.

A li C H A li ER, i n Ohio Sup. Ct., 1 862-14 Ohio St. So.

Both parties claim under John T. Brown. Oct. 27, 1855,

Brown and wife gave a trust deed mortgage on the land to one

Thomas, recorded the same day. Sept. 10, 1856, Brown and

wife gave another trust deed mortg age on the same land to se-

cure a debt due Terrill. The debt secured by the Thomas trust

deed being unpaid and past due, the assignee of the debt ins-tituted

proceedings to foreclose, on which Auchauer and another ap-

pointed by the sheriff for that purpose appraised the property at
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$580. Terrill and the other lien holders were made defendants in

that suit. Later the sheriff advertised and sold the land under the

order of the court at auction to the highest l)l(l(l€l',_:\l1Cll3Ll€I',

for $511, Aug. I, 1859, and the sale was conﬁrmed by the court

Aug. 25, without objection by any party, and the proceeds ap-

plied in payment of the mortgage debt. The note to Terrill being

due and unpaid, the trustee, in conformity to the terms of the

trust deed given to secure it, conveyed the land in fee to Terrill,

the creditor, june 30, I860.

BRINKERIIOFF, J. * * * The sale and conveyance to the defend-

ant, Auchauer, having been made under a decree upon a mort-

a e riot, in date and record to the trust deed under 'hich

Terrill, the ainti , claims; the plaintiff, in argument, tacitly

a.\tli1_1i't?,_-a.s_FePTum_li_a?I-t-lie sale to the defendant, Auchauer,

been in all respects regularly made, he would have the better

title to the premises in question. hit it is contended by the

plaintiff, that inasmuch as .~\uchauer was one of the a raisers

of the premises sold, the suhsc uent sa e con rmation. and con-

veyaﬁfe fo H81] him, were an absolute nullity, of which the

plam1 1s eni o a e at vantage in this proceeding. under

Action in l\ [ u skingum county common 'pleas by Terrill to
recover real property, alleging that he is owner in fee, and that
Auchauer unlaw fully k ept him out of possession. General cknial
by defendant and j u dgment for defendant.
P lain ti ff brings error.
Bo th parties claim under John T. Brown. Oct. 27, 1 85 5 ,
Drown and \vife gave a trust deed mortgage on the land to one
Thomas, recorded the same day. Sept. 1 0 , 1 8 5 6, Brown and
w i fe gave another trust deed mortgage on the same land to se
cure a debt due Terrill. The debt secu red by t he Thomas trust
deed being unpaid and past due, the assignee of the debt instituted
proceedings to foreclose, on which Auchauer and another ap
pointed by th e sheriff fo r that purpose appra i sed the prope rty at
$s8o. Terrill and the oth er lien hol ders were made d e fen d a n t s in
that suit. Later the sheriff advertised an d sold the la1'.ld under the
order o f the cou rt at auction to the highest bidder, . :\ uchauer,
for $ 5 I 1 , Aug. 1 , 1 8 5 9, and the sale was c o n fi r m e d by the con rt
Aug. 25, without obj ection by any party, and the proceeds ap
plied in payment of the mortgage debt. The note to Terrill bei ng
due and unpaid, the trustee, in conformity to the terms of the
trust deed gi ven to secure it, conveyed the land in fee to 'I'errill,
the cred itor, Ju n e 30, 186o.
J. * * * The sale and conveyance to the d e fe nd 
ant, Auchauer, having been made under a decree upon a morta e rior, in date and record to the tru st <l eed u n d e r ·hich
amt1 , claims ; the pl a i n t i ff . in a rgumen t, tacitly
Terrill, the
a m1ts, a s he m u s t , that r n < t e sale to the de fendan t . :\ u c h au e r ,
been in all respects reg-n hrly macle. he w o n l tl have the better
title to the premiSC'S i n question . J1ut i t i s contended by the
plaint iff, that ina smuch a s :\ uchauer w a s one o f the a raisers
of the prem ises mi d , t h e suhs �·�ue11t s a e , con rmat io n , ar!!I con
,:Cyance to [*841 h im, were an abso l u t e 1111!//tv, of w h ic h the
plamfiff 1s enfttietl to take advan tage in th i s pi;cee<ling. under
D t u K KER II OFF_.
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§ 441 of the code of civil procedure. That section provides that

"no sheriff or other oﬁicer making the sale of property. shall.

either directly or indirectly, purchase the same, and every purchase

so made shall be considered fraudulent and ‘Z-'oia'.”

The question is not made by the pleadings in the case

whether—taking the sale, for the reason alleged, to have been

an absolute nullity, the defendant is not substituted, by way of

equitable defense, to be subrogated to the rights of the mortgagee,

and to hold the premises as a mortgagee in possession until the

amount paid by him to satisfy preferable liens is reimbursed to

him; nor is it made a question—though, in my opinion, it is a

very serious one—whether, under the legislation and policy of

Ohio, a’s_ale, without appraisement under a deed of trust in the

nature of a mortgage is admissible; and we therefore pass them

over, and proceed to consider and determine the case upon the

the question which arises upon the construction of the clause

of the statute above quoted.

And taking the case as if dependent on that question alone,

then, if a sale to an appraiser be a-bsolu-tely 2-old, so that it may

be impeached in a collateral proceeding, it follows that the de-
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fendant has no legal title to the premises in controversy; but if

the sale be voidable only, and good until avoided by a direct

interposition or proceeding for that purpose, then he has a legal

title to the premises, and the judgment of the court below was

right.

The language of the statute is, “every purchase so made

shall be considered fraudulent and 'z-'0ia'.” What is the precise

idea which the legislature intended to express in the use of this

language? VVas it intended that such sales, and all conveyances

made in pursuance of them, should be, as to all the world, and

under all circumstances, as if they had never been made—how—

ever advantageous the sale may have been to all parties interested.

and however desirous such parties might be to maintain and en-

force it? Or was it intended only. that whenever a party inter-

ested in the sale [*85] should directly interpose, or institute a

porceeding to avoid the sale. it should “be considered,” that is to

say adjudged by the court, that the fact of the purchaser having

been an appraiser was conclusive evidence of fraud, and that

the sale should therefore "be considered” or adjudged void?

This is the question.

If the language of the statute were entirely unequivocal we

should be bound to follow it. to whatever consequences it might

lead, short of a manifest absurdity. But this can hardly be said

·

§ 441 of the code of civil procedure. That section provides that
"no sheriff or other officer making the sale of property. shall.
either di rectly or indirectly, purchase the same, and every purchase
s0 made shall be considered fraudulent and void."
The question is not made by the pleadings in the case
whether-taking the $3.le, for the reason alleged , to have been
an absolute nullity, the defendant is not substituted, by way of
equitable defense, to be subrogated to the rights of the mortgagee,
and to hold the premises as a mortgagee in possession until the
amount paid bv
· him to satisfy preferable liens is reimbursed to
him ; nor is it made a question-though, in my op inion, it is a
very serious one-whether, under the legislation and policy of
Ohio, a �ale, without appraisement under a deed of trust in tlie
_
nature of a mortgage is admissible ; and we therefore pass them
over, and proceed to consider and determine the case upon the
the question which arises upon the construction of the clause
of the statute above quoted.
And taking the case as if dependent on that question alone,
then, if a sale to an appraiser be absolrtJely 'i!Oid, so that it may
be impeached in a collateral proceeding, it follows that the de
fendant has no legal title to the premises in controversy ; but i f
the sale be voidable only, and good until avoided by a direct
interposition or proceeding for that purpose, then he has a legal
title to the premises, and the j udgment of the court below was
right.
The language of the statute is, "every purchase so made
shall be considered fraudulen t and void." What is the precise
idea which the legislature intended to express in the use of this
language ? Was it intended that such sales, and all conveyances
made in pursuance of them, should be, as to all the world, and
under all circumstances, as if they had never been made-how
ever advantageous the sale may have been to all parties interested,
and however desirous such parties might be to maintain and en
force it ? Or was it intended only, that whenever a party inter
ested in the sale [*85] should directly interpose, or in s ti tu te a
porceeding to avoid the sale. it should "be considered," that is to
say adjudged by the court, that the fact of the purchaser having
been an appraiser was conclusive evidence of fraud, and that
the sale should therefore "be considered" or adj udged void ?
This is the question.
If the language of the statute were ent irel y unequivocal we
should be bound to follow it, to whatever consequences it might
lead, short of a mani fest absurdity. But this can hardly be said
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of tl1e language of this clause of the statute. In common par-

lance, consideration means deliberation, thought; but in legal

phraseology, the c0nsidera!‘i0n of the court means the judgment

of the court: and “it is considered by the court" is equivalent to

“it is adjudged by the court.” The suggestion is, at least, not

without plausibility, that this language of the statute indicates a

rule prescribed as a guide to judicial action, when invoked for

the purpose, rather than a legislative ﬁat always and everywhere

operative irrespective of judicial action. * * *

In the construction of statutes we may look to the mischiefs,

if any, which the statute was designed to remedy, and also to

the consequences which would ﬂow from any particular con-

struction; and if the statute be fairly susceptible of two different

constructions. we are at liberty to choose that one which, while

it remedies the mischief aimed at, avoids the absured or unjust

consequences which would ﬂow from the other. Now, the mis-

chief which ' tatute aims to prevent is obviously that which

arises from fraudul ra ' a view to t e

at t e sa e. , is misc 1e 15 as effectually prevented by 0 ding

the sale to be voidable, at the option of the parties interested, on
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a proceeding for that purpose, as it would be by holding it to be an

absolute nullity; while the injurious consequences,—which would

often follow if the sale be held to be strictly void,—of depriving

the parties interested of the beneﬁt of a highly advantageous

sale, and a purchaser who, though held fraudulent by the policy

of the statute, may be wholly innocent in fact, of the purchase

money he had paid,—would be avoided. For it may well be, that

an appraiser may be willing to bid more for a parcel of real

estate than any one else; he may have bought at the request of

all the parties interested; and yet if his purchase be strictly void,

it can not stand, although all parties may be anxious to sanction

and conﬁrm it. * * * [*88] * * *

It may be here said, however, that the plaintiff, Terrill, was

a party interested in the sale; and that he does wish to avoid it

by means of this suit. But not so. This is a suit for the re-

covery of land; and is not a suit to avoid the sale, in the sense

of causing it to be set aside and a new sale made, so that justice

may be done to all parties: but the circumstances would indicate

that he is wishing to atﬁrm the sale so far as to have a lien perfer-

able to his own, satisﬁed by the proceeds of the sale, and to

disaﬁirm it so far as necessary to enable him wrongfully to dis-

in 1V1 ual advantage of the appraiser when he becomes a bidder_

of the language of this clause of the statute. In common par
lance, consideration means deliberation, thought ; but in legal
phraseoloey, the considera/'ion of the court means the judgment
of the court ; and '·it is considered by the court" is equivalent to
"it is adj udged by the court." The suggestion is, at lea t, not
without plausibility, that this language of the statute indicate!:> a
rule prescribed as a guide to j udicial action, when invoked for
the pu rpose, rather than a legislative fiat always and everywhere
operative irrespective of judicial action. * * *
Tn the construction of statutes we may look to the mi chiefs,
if any, which the statute was designed to remedy, and also to
the consequences which would flow from any particular contruction : and if the statute be fairly susceptible of two d ifferent
constructions. we are at liberty to choose that one which, while
it remedies the mischief aimed at, avoids the absured or unj ust
consequences which would flow from the other. Now, the mis
statute aims to prevent is obviously that which
chief whic t
a view to t e
ra
arises from fraudul
in iv1 ual advan tage of the appraiser when he becomes a bid<ler
at the sale. ,This m1sch1ef is as effectually prevented by holding ·
the sale to be voidable. at the option of the parties interested, on
a proceed ing for that purpose, as i t would be by holding it to be an
absolute nullity ; while the inj urious consequences,-which would
often follow if the sale be held to be strictly void ,-of depriving
the parties interested of the benefit of a highly advantageous
sale, and a purchaser who, though held fraudulent by the policy
of the statute, may be wholly innocent in fact, of the purchase
money he had paid,-would be avoided. For it may well be, that
an appraiser may be willing to bid more for a parcel of real
estate than any one else ; he may have bought at the request o f
all the parties interested ; and yet if h i s purchase b e strictly voicl,
it can not stand, although all parties may be anxious to sanction
and confirm it. * * * [ *88 ] * * *
It may be here said, however, that the plaintiff, Terri11 , was
a party interested in the sale ; and that he does wish to avoid it
by means of this suit. But not so. This is a S\tit for the re
covery of land ; and is not a suit to avoid the sale, in the sense
of causing it to be set aside and a new sale made, so that j ustice
may be done to all parties : but the ci rcumstances would ind icate
that he is wishing to affirm the sale so far as to have a lien perfer
able to his own, satisfied by the proceeds of the sale, and to
disaffirm it so far as necessary to enable him wrongfully to dis·
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possess the purchaser, and to appropriate the land under his own

junior lien. With such a disafﬁrmance we can have no special

sympathy. * * *

Judgment affirmed.

P1-:cx, C. J., GIIOI.SON and Scorr, JJ., concurred.

J., dissented.

pos�ess the purchaser, an <l t o appropr i a te the land un d e r his own
\\ " it h such a d i sa ffi r man ce w e can have no s pe c i a l
sympathy. * * *
J u dgme n t a ffirm ed.

j uni o r l ien .

R.\ .\' x i-LY,

WINDSOR v. McVEIGlI, in U. s. Sup. Ct., 1876-93 U. s. (3 0m) 27+

FIELD, J. This was an action of ejectment to recover certain

P1�cK, C. J . , G n o1.sox and ScoTT, J J . , concurre<l.
]., dissented.

R.\ !'\ X EY,

real [*275] property in the city of Alexandria, in the state of

Yirginia. It was brought in the corporation court of that city,

and a writ of error from the court of appeals of the state to re-

view the judgment obtained having been refused, the case was

brought here directly by a writ of error from this court. Author-

ity for this mode of procedure will be found stated in the case of

Gregor v. Mel/ef_glz, 23 \Vallace 294.

The plaintiff in the corporation court proved title in himself

to the premises in controversy, and consequent right to their im-

mediate possession, unless his life-estate in them had been divest-

ed by a sale under a decree of condemnation rendered in March,
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1864, by the District Court of the United States for the Eastern

District of Virginia, upon proceedings for their conﬁscation. The

defendant relied upon the deed to his grantor executed by the

marshal of the district upon such sale. l

The proceedings mentioned were instituted under the act of

Congress of July I7, 1862, “to suppress insurrection, to punish

treason and rebellion, to seize and conﬁscate the property of

rebels, and for other purposes.”

In July, 1863, the premises in controversy were seized by

the marshal of the district, by order of the district attorney, act-

mg under instructions from the attorney-general. In August

following, a libel of information against the property was ﬁled in

the name of the Iinited States, setting forth that the plaintiff in

this case was the owner of the property in question; that he had.

since the passage of the above act, held an ofﬁce of honor and

trust under the government of the so-called Confederate States,

and in various ways had given aid and comfort to the rebellion;

that the property had been seized in pursuance of the act in com-

pliance with instructions from the attorney-general, and, by rea-

son of the premises, was forfeited to the United States, and

should be condemned. It closed with a prayer that process of

WI �DSOR

v.

l\kVEI G I I , i n U. S. S up. Ct., 1876-93 U. S. (3 Otto ) 27+

FI ELD, J . This was an action of e j ec t m en t to recover certa i n
real [ * 2 7 5 ] property in the c i t y o f A l c xa n <l r i a in t h e state of
V i rg i n ia . It was b ro u g h t i n t he corporation cou rt of that city,
and a writ of error from the court of appeal s of t he state to re
view t he j u<lg m en t obta ined having b e e n refused, the case was
b rou g h t h e re d i r ect ly by a writ of error from th i s court. A u t ho r
ity for this mode o f procedure will be found s tat e d in the case o f
G regor v . JlcVeigli, 23 \Vallace 294.
The plaintiff in the corporation c ou rt p ro v e d title in him sel f
to the pr e m i s e s i n controversy, and con sequ ent r i g h t to their im
mediate possession, u n le ss his li fe-estate i n them had been div es t 
ed hy a sale under a dec ree of condemnation rendered i n l\I a rc h ,
1 864, by the Di strict C ou r t of the Un ited States for the Eastern
District of V i rginia, u p o n pr ocee d i ngs for their confiscation. The
defendant relied upon the deed to his grantor executed by the
marshal of the district upon such sale. I
The p ro c e e d in g s mentioned were i n s t i t u te d under the act of
Congress of J u l y 1 7 , 1 862 , "to suppress insurrection , t o pu n i s h
treason a n d rebellion, to seize and confiscate the property of
ret cls, a n d f o r other purposes."
Jn J u l y , 1 863, the premises in controversy were sei ze d by
t he marshal of the d i s t rict, by order of the d istrict attorney, a c t 
mg u n d e r inst ructions from t h e att orney-general.
In :\ u g u st
fol lowing, a l ibel o f i n fo r ma t i o n against the property was filed in
the name o f the l� n i ted States, setting forth that t he p l a i n ti ff in
th i s case was the owner o f the property i n question ; that he had .
since t h e passage of t h e above act, held an office of h ono r a n d
t ru s t un d e r the government o f the so-called Con federat<.' Stat es,

,

(

a n t i in various ways had g i v en aid and com fort to t h e rebell i on ;
that the property had been seized in pursuance of the act i n c om 

pliance with i n s t ructions from the attorney-general , and, by rea·
son of the prem ises, was fo rfeited to the C n i t e d States, an d
should he co n d e m n e d . I t closed with a prayer that proc e s s o f
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monition might issue against the owner or owners of the prop-

erty and all persons interested or claiming an interest therein,

warning them at some early day “to appear and answer” the libel ;

and, as the owner of the property was a non-resident and absent,

that an order of publication in the usual form be also made. Upon

this libel the district judge ordered process of monition to issue

as prayed, and designated [*276] a day and place for the trial of

the cause, and that notice of the same, with the substance of the

Iibcl, should be given by publication in a newspaper of the city,

and by posting at the door of the court-house. The process of

monition and notice were accordingly issued and published. Both

described the land and mentioned its seizure, and named the day

and place ﬁxed for the trial. The monition stated that at the

trial all persons interested in the land, or claiming an interest,

might “appear and make their allegations in that behalf.” The

notice warned all persons to appear at the trial, “to show cause

why condefnnation should not be decreed, and to intervene for

their interest.”

\The owner of the property, in response to the monition and

notice, appeared by counsel, and ﬁled a claim to the property
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and an answer to thelibel. Subsequently, on the 10th of March.

1864, the district attorney moved that the claim and answer and

the appearance of the respondent by counsel be stricken from the

ﬁles, on the ground that it appeared from his answer that he

was at the time of ﬁling the same “a resident within the city of

Richmond, within the confederate lines, and a rebel.” \On the

same day the motion was granted, and the claim and answer

ordered to be stricken from the ﬁles. The appearance of the

respondent was by his answer. The court immediately entered

its sentence and decree, condemning the property as forfeited to

the United States, reciting that, the usual proclamation having

been made, the default of all persons had been duly entered.

The decree ordered the issue of a z'endz'tz'0m' m-ponas for the sale

of the property, returnable on the sixteenth day of the following

April. At the sale under this writ the grantor of the defendant

became the purchaser.

The question for determination is,_whether the decree of

condemnation thus re_n-(l‘er_e(l‘,_\‘vit_h’oi1t_allowing the ‘owner of the

property to appear in response to the monition, interpose his

claim for the property, and answer the libel, was of any validity.

In other words, the question is, whether the property of the plain-

tiff could be forfeited by the sentence of the court in a judicial

monition m ight issue against the owner or owners of the prop
e rty and all persons interested or claiming an interest therein,
warning them at some early day ''to appear and answer" the libel ;
and, as the owner o f the property was a non-resident and absent,
that an order of publication in the usual form be also made. Upon
this libel the district j udge ordered process of monition to issue
as prayed, and designated [ * 276] a day and place for the trial of
the cause, and that notice of the same, with the substance of the
libe l , should be given by publication in a newsp<tper of the city,
and by posting at the door of the cou rt-house. The process of
monition and notice were accordingly issued and published. Both
described the land an d mentioned its seizure, and named the day
and place fixed for the trial. The monition stated that at the
trial all persons interested in the land, or claiming an interest,
might "appear and make their allegations in that behalf." The
notice warned all persons to appear at the trial, "to show cause
why conde m nation should not be decreed, and to intervene for
their interest. ' ;
\ The owner of the property, in response to the monition and
notice, appea red by counsel, and filed a claim to the property
and an answer to the libel. Subsequently, on the 1 0th of March .
1 864, the district attorney moved that the claim and answer and
the appearance of the respondent by counsel be stricken from the
files, on the ground that it appeared from his answer that he
was at the time of filing the same "a resident within the city of
Richmond, within the con federate lines, and a rebel." \ On the
same day the motion was granted, and the claim and answer
ordered to be stricken from the files. The appearance of the
respondent was by his answer. The court immediately entered
its sentence and decree, condemn ing the property as forfeited to
the L'nited States, reciting that, the usual proclamation having
been made , the default of all pe rsons had been duly entered .
The decree ordered the issue of a vendit ioni e.rponas fo r the sale
of the property, returnable on the sixteenth clay of the following
April. A t the sale under this writ the granter of the defendant
became the purchase r.
The question for determination is. whether the decree of
condemnation thus ren(le reJ, ,\. i tlloi1t a l icm: i �g the owner of die
prope rty to appear in response to the monition, interpose h i s
claim for the property, and answer the lihel, w a s of any validity.
In other words, the question is, whether the property o f the plain
tiff could be forfeited by the sentence of the court in a j udicial

t
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proceeding to which he was not allowed to appear and make

answer to the charges against him, upon the allegation of which

the forfeiture was demanded. [*277]

There were several libels of information ﬁled against the

property of the plaintiff at the same time with the one here men-

tioned. They were identical in their allegations, except as to the

property seized, and the same motion to strike from the ﬁles the

appearance, claim, and answer of the respondent was made in

each case, and on the same day, and similar orders were entered

and like decrees of condemnation. One of these was brought

here, and is reported in the Ilth of Wallace. In delivering the

unanimous opinion of this court, upon reversing the decree in the

case, and referring to the order striking out the claim and answer,

Mr. Justice Swayne said: (“The order in effect denied the re-‘

spondent a hearing. It is alleged he was in the position of an

alien enemy, and could have no locus standi in that forum. If

assailed there, he could defend there. The liability and right are

inseparable. A different result would be a blot upon our juris-

prudence and civilization. We cannot hesitate or doubt on the

subject. It would be contrary to the ﬁrst principles of the social
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compact and of the right administration of justice.” M cl/eigh v.

United States, 78 U. S. (11 Wall.) 259, 267.

' The principle stated in this terse language lies at the founda-

tion of all well—ordered systems of jurisprudence. Wherever one

is assailed in his person or his ro ert * h ' defend fo

il1.£_1£l-rl'l_ll'5£(_iI;lg__t_iI£J',u5:p2&3¢blE_ This is a principle of

natura justice, recognized as such by the common intelligence

and conscience of all nations. A sentence of a court pronounced

against a party without hearin-—\_'_Mhim ‘or gwm gnnano pportun-

ity to be heard, is not a judicial determination of his rights, and

s no ent1te to res ec m an ot er a.

That there must be notice to a party of some kind, actual or

constructive, to a valid judgment aﬁecting his rights, is admitted.

Until notice is given, the court has no jurisdiction in any case

to proceed to judgment, whatever its authority may be, by the

law of its organization, over the subject-matter. But notice is

only for the purpose of affording the party an opportunity of

being heard upon the claim or the charges made; it is a summons

to him to appear and speak, if he has any thing to say, why the

judgment sought should not be rendered. A denial to a party of

the beneﬁt of a notice would be in effect to [*278] deny that he is

entitled to notice at all, and the sham and deceptive proceeding

\

\

\

proceeding to which he was not allowed to appear and make \
answer to the charges against him, upon the allegation of which
the forfeiture was demanded. [*277]
There were several libels o f information filed against the
property of the plaintiff at the same time with the one here men 
tioned. They were identical in their allegations, except as to thi!
property seized, and the same motion to strike from the files the
appearance, claim, and answer of the respondent was made in
each case, and on the same day, and similar orders were enterell
and like decrees of condemnation . One of these was brought
here, and is reported in the 1 1 th of Wallace. In delivering the
unanimous opinion of this court, upon reversing the decree in the
case, and referring to the order striking out the claim and answer,
'
M r. Justice Swayne said : ( "The order in effect denied the respondent a hearing. It is alleged he was in the position of an ·:
alien enemy, and could have no locus standi in that forum. If
assailed there, he could defend there. The l iability and right are
inseparable. A different result would be a blot upon our j uris
prudence and civilization. We cannot hesitate or doubt on the
subj ect. It would be con trary to the first principles of the social
compact and of the right administration of j ustice." M cVeigli v.
United States, 78 U. S. ( I I \Vall . ) 259, 267.
The principle stated in this terse language lies at the founda
tion of all well-ordered systems o f jurisprudence. Wherever one
is assailed in his person or his ro ert
..,._ef end fo
t e 1a 1 1ty an
e ng t are inseparable This is a principle of
natural j ustice, recognized as such by the common intell igence
and conscience of all nations. A sentence of a court pronounced
against a party without hearing him, or givmg him an oppo rtli'i"i "'ity to be heard, is not a j udicial determination of his rights, �d
"is not entitled to respect m any other tribunal.
That there must be notice to a party of some kind, actual or
constructive, to a valid j udgment affecting his rights, is admitted.
Until notice is given, the court has no j urisdiction in any case
to proceed to judgment, whatever its authority may be, by the
law of its organization, over the subj ect-matter. But notice is
only for the purpose of affording the party an opportunity of
being heard upon the claim or the charges made ; it is a summons
to him to appear and speak, if he has any thing to say, why the
judgment sought should not be rendered. A denial to a party of
1 the benefit of a notice would be in effect to [*278] deny that he is
entitled to notice at all, and the sham and deceptive proceeding
·
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had better be omitted altogether. \It would be like saying to 1

party, Appear, and you shall be heard; and, when he has appeare

saying, Your appearance shall not be recognized, and you shal

not be heard. In the present case, the district court not only effect said this, but immediately added a decree of condemnatio ,

reciting that the default of all persons had been duly entered.

It is diﬁicult to speak of a decree thus rendered with moderation-

it was in fact a mere arbitrary edict, clothed in the form of

judicial sentence.

The law is, and always has been, that whenever notice or

citation is required, the party cited has the right to appear and b{

heard; and when the latter is denied, the former is ineffectna

for any purpose. The denial to a party in such a case of the

right to appear is in legal effect the recall of the citation to him.

The period within which the appearance must be made and the

right to be heard exercised is, of course, a matter of regulation,

depending either upon positive law, or the rules or orders of the

court, or the established practice in such cases. And if the ap-

pearance be not made, and the right to be heard be not exercised,

within the period thus prescribed, the default of the party prose-

cuted, or possible claimants of the property, may, of course, be
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entered, and the allegations of the libel be taken as true for the

purpose of the proceeding. But the denial of the right to appear

and be heard at all is a different matter altogether.

The position of the defendant’s counsel is, that, as the pro-

ceeding for the conﬁscation of the property was one in rem, the

court, by seizure of the property, acquired jurisdiction to deter-

mine its liability to forfeiture, and consequently had a right to

decide all questions subsequently arising in the progress of the

cause; and its decree, however erroneous, cannot, therefore. be

collaterally assailed. In supposed support of this position, opin-

ions of this court in several cases are cited, where similar language

is used respecting the power of a court to pass upon questions

arising after jurisdiction has attached. But the preliminary

proposition of the counsel is not correct. The jurisdiction ac-

quired by the court by seizure of the res was not to condemn the

property without further proceedings. The physical [*z7g]

seizure did not of itself establish the allegations of the libel, and

could not, therefore, authorize the immediate forfeiture of the

property seized. A sentence rendered simply from the fact of

seizufe would not be a judicial determination of the question of

forfeiture, but a mere arbitrary edict of the judicial officer. The

142 cases on JcDc.\1rs1\:Ts, ETC.

seizure in a suit in rem only brings the property seized within the

custody of the court, and informs the owner of that fact. Db

theory of the law is that all ro)ert* is in the ossession of its

owner, in person or by agent, and that its seizure will, therefore,

Wmiijiart notiE to him. Where notice is thus given, the

-memme riglitrtoiappear and be heard respecting the charges

for which the forfeiture is claimed. That right must be recog-

nized and its exercise allowed before the court can proceed be-

yond the seizure to judgment. The jurisdiction ac uired bvj_h<;

seizure is not to pass upon themﬁﬁfgfﬁiwmufiajgbsamelyt,

T)Ti't'_t'oo[)_as_s'1_11_)E)"ri‘tl1_zt—t‘?]iiestion after 05 o’r“t_uuit -' ‘ .hci:n_a.f£o.tde.tl

t ' owner and parties mterested to appear and be heard u on

.mmmmmamﬁs.

be‘y—o_iTd'é?1t_arisitig from the seizure, prescribing the time within

which the appearance must be made, is essential. Such notiﬁca-

tion is usually given by monition, public proclamation, or publica-

tion in some other form. The manner of the notiﬁcation is im_-

material, but the notiﬁcation itself i ' (l

iese views find corroboration in the opinion of Mr. Justice

Story, in the case of Bradstreet v. Neptune Insurance Co., 3
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Sumn. 6oo, Fed. Cas. No. 1,793. In that case, the action was

upon a policy of insurance upon a vessel, the declaration alleging

its loss by seizure of the Mexican government. The defendants

admitted the seizure. but averred that it was made and that the

vessel was condemned for violation of the revenue laws of Mex-

ico, and to prove the averment produced a transcript of the record

of the proceedings of the Mexican court against the vessel, and

of the decree of condemnation. Among the questions considered

by the court was the effect of that record as proof of the laws

of Mexico, and of the jurisdiction of the court and the cause of

seizure and condemnation. After stating that the sentence of

a foreign court of admiralty and prize in rem was in general

conclusive, not -only in respect to the parties in interest. but

[*28o] also for collateral purposes in collateral suits, as to the

direct matter of title and property in judgment, and as to the

facts on which the tribunal professed to proceed, Mr. Justice

Story said, that it did not strike him that any sound distinction

could be made between a sentence pronounced in mm by a court

of admiralty and prize, and a like sentence pronounced by a muni-

cipal court upon a seizure or other proceeding in rem; that in

each the sentence was conclusive as to the title and property, and,

it seemed to him, was equally conclusive as to the facts on which
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the sentence professed to be founded. But the learned judge

added, that it was an essential ingredient in every case, when

such effect was sought to be given to the sentence, that there

should have been proper judicial proceedings upon which to

found the decree; that is, that there should have been some cer-

tain written allegations of the offence, or statement of the charge

for which the seizure was made, and upon which the forfeiture

was sought to be enforced; and that there should be some per-

sonal or public notice of the proceedings, so that the parties in

interest, or their representatives or agents, might know what the

offence was with which they were charged, and might have an

opportunity to defend themselves, and to disprove the same. “ t

is’alul_e,lLsa.id.-thelearned judge, “founded in the ﬁrst principles

of natural justice, that a party shall have an opportunity to be

hardwiii his defence before his property is condemned, and that

charges on which the condemnation is sought shall be speciﬁc.

determinate, and clear. If a seizure is made and condemnation

is”p—a's.sIe'd without the allegation of any speciﬁc cause of forfeiture

or offence, and without any public notice of the proceedings, so

that the parties in interest have no opportunity of appearing and
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making a defence, the sentence is not so much a judicial sentence

as an arbitrary sovereign edict. It has none of the elements of

a judicial proceeding, and deserves not the respect of any foreign

nation. It ought to have no intrinsic credit given to it, either for

its justice or for its truth, by any foreign tribunal. It amounts

to little more, in common sense and common honesty, than the

sentence of the tribunal which ﬁrst punishes and then hears the

party,—castigaIq-ur, auditquc. It may be binding upon the sub-

jects of that particular nation. But, upon the [*281] eternal

principles of justice, it ought to have no binding obligation upon

the rights or property of the subjects of other nations; for it

tramples under foot all the doctrines of international law, and is

but a solemn fraud, if it is clothed with all the forms of a judicial

proceeding.”

In another part of the same opinion the judge characterized

such sentences “as mere mockeries, and as in no just sense judi-

cial proceedings”; and declared that they “ought to be deemed,

both ex dirccto in ram and collaterally, to be mere arbitrary edicts

or substantial frauds.”

This language, it is true, is used with resp_ect to proceedings

in rem of a foreign court, but it is equally applicable and pertinent

to proceedings in mm of a domestic court, when they are taken

without any monition or public notice to the parties. In Wood-

the sentence professe d to be founded. But the learne d judge
adde<l, that it was an essential ingredient in every case, when
such effect was sought to be given to the sentence, that there
should have been proper j udicial proceedings upon which to
found the decree ; that is, that there shoul d have been some cer
tain written allegations of the offence, or statement of the charge
for which the seizure was made, and upon which the forfeiture
was sought to be en forced ; and that there should be some per
sonal or public notice of the proceedings, so that the parties in
interest, or their representatives or agents, might know what the
offence was with which they were charged, nd might have an
opportunity to defe n d themselves, and to disprove the same. ':It
is��-the-learned j udge, " founded in the first principles
of natural justice, that a party shall have an opportunity to be
heara-iii his defence before his property is condemned, and that
charges on which the condemnation is sought shall be specific.
determinate, and cleaf'. If a seizure is made and condemnation
ispasse-d without the allegation o f any specific cause of forfeiture
o r offence, and without any publi c notice of the proceed ings, so
that the parties in interest have no opportunity of appearing and
making a defence, the sentence is not so much a j udicial sentence
as an arbitrary sovereign edict. It has none of the elements of
a j udicial proceeding, and deserves not the respect o f any foreign
nation . It ought to have no intrinsic credi t given to it, e i t h er for
its j ustice or for its truth, by any foreign tribunal. It amounts
to little more, in common sense and common honesty, than the
sentence of the tribunal which fi rst punishes and then hears the
party,-castigatquc, auditque. It may be binding upon the sub
j ects of that particular nation . But, upon . the [ *281 ] eternal
principles of j u stice, it ought to have no binding obligation upon
the rights or property of the subjects of other nations ; for it
tramples under foot all the doctrines of international law, and i s
b u t a solemn fraud, i f i t is clothe d with a l l the forms of a j udicial
proceeding."
In another part of the same opinion the j udge characterized
such sentences "as mere mockeries, and as in no j ust sense j udi
cial proceedings" ; and declared that they "ought to be d e e m e d ,
both ex dirccto in rem and collaterally, to be mere arbitrary edicts
or substantial frauds."
This language, it i s true, is used with respect to proceedings
in reni of a foreign cou rt, but it i s equally applicable and pertinent
to proceedings in, r e m of a domestic court, when they are taken
without any monition or public notice to the parties. In Wood-

�

\

14.4 CASES ON JUDGMENTS, ryrc.

ruff v. Taylor, 20 Vt. 65, the subject of proceedings in rem in our

courts is elaborately considered by the Supreme Court of Ver-

mont. After stating that in such cases notice is given to the

whole world, but that from its nature it is to the greater part of

the world constructive only, and mentioning the manner in which

such notice is given in cases of seizure for violation of the rev-

enue laws, by publication of the substance of the libel with the

order of the court thereon specifying the time and place of trial,

and by proclamation for all persons interested to appear and con-

test the forfeiture claimed, the court observed, that in every

court and in all countries where judgments were respected, notice

of some kind was given, and that it was just as material to the

validity of a judgment in rem that constructive notice at least

should appear to have been given as that actual notice should

appear upon the record of a judgment in personam. “A proceed-

ing,” continued the court, “professing to determine the right of

property, where no notice, written or constructive, is given, what-

ever else it might be called, would not be entitled to be digniﬁed

with the name of a judicial proceeding. It would be a mere

arbitrary edict, not to be regarded anywhere as the judgment of
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a court.”

In the proceedings before the district court in the conﬁsca-

tion case, monition and notice, as already stated, were issued and

published ; but the appearance of the owner, for which they called,

having been refused, the subsequent sentence of [*282] conﬁsca-

tion of his property was as inoperative upon his rights as though

no monition or notice had ever been issued. _'Ll_1e__l_egg,L_e_ﬂgc_t_Q_t_,

striking out his appearance was to recall the monitigg and ngtige

as 0 1m. is position wit re erence to su sequent proceeding

was then not unlike that of a party in a personal action, after the

service made upon him has been set aside. A service set aside is

. never service by which a judgment in the action can be upheld.

The doctrine invoked by counsel, that, where a court has

once acquired 'urisdiction it has a ri ht to decide everv uestion

E:-E_rF_’Tr"§_Cﬂ.HiL3mLLL5_J£$lg.m&lLhQJl€AL€L€ILQnEDU5H1c no e co aterally assailed, is undoubtedly correct a

quai cations_ Lr_1_it_s_ application. All courts, even the highest, are

m limited in their jurisdiction: they are limited to par-

ticular classes of actions, such as civil or criminal; or to particular

modes of administering relief, such as legal or equitable: or to

transactions of a special character, such as arise on navigable

waters, or relate to the testamentary disposition of estates; or to

P'v-
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the use of particular process in the enforcement of their judg-

ments. .\'orton v. Meader, 4 Sawyer 603, Fed. Cas. No. 10,351.

Though the court may possess jurisdiction of a cause, of the

the use of particular process in the enforcement of their j udg
ments. l\' ortoti v Meader, 4 Sawyer 6o3, Fed. Cas. I\ o. 1 0,35 I .
Though the court may possess j urisdiction o f a cause, of the
subj ect-matter, and of the parties, it is still limited in its modes
of procedure, and in the extent and· character of its j udgments.
It must act judicially in all thin�s. and cannot then transcend
the power con ferred by the la>x., I f, for instance, the action be
upon a money demand, the court, notwithstanding its complete
j urisdiction over the subj ect and parties, has no power to pass
j udgment of imprisonment in the penitentiary upon the defendant.
If the action be for a libel or personal tort, the court cannot order
in the case a specific performance of a contract. If the action be
for the possession of real property, the court is powerless to admit
in the case the probate of a will. Instances of this kind show
that the general doctrine stated by counsel is subj ect to many
qualifications. The j udgments mentioned, given in the cases sup
posed, would not be merely erroneous : they would be absolutely
void, because the court in rendering them would transcend the
limits of its authority in those cases. See the language of Mr.
Justice [ *283 ] :Miller, to the same purport, in the case of Ex
parte Lange, 1 8 \.Vall. 1 63. So it was held by this court in
B igelow v. Forrest, 9 id. 339, 35 1 , that a j udgment in a confisca
tion case, condemning the fee of the property, was void for the
remainder, after the termination of the li fe-estate of the owner.
To the obj ection that the decree was conclusive that the entire fee
was confiscated, Mr. Justice Strong, speaking the unanimous
opinion of the court, replied : "Doubtless a decree of the court,
having j urisdiction to mak e the decree, cannot be impeached col
laterally ; but, under the act of Congress, the di strict court had
no power to order a sale which should confer upon the purchaser
rights outlasti!lg the life of French Forrest ( the owner ) . Had
it done so, it would have transcended its j u risdiction." Id. 350.
So a departure from established modes of procedure will
often render the j udgment void ; thus, the sentence of a person
charged with felony, upon conviction by the court, without the
intervention of a jury, would be invalid for any purpose. The
decree of a court of equity upon oral allegations, without written
pleadings, would be an idle act, of no force beyond that of an
advisory proceed ing of the chancellor. And the reason is, that
the courts are not authorized to exert thei r power in that way.
The doctrine_ st<Ued .by_ <:9_ll!l.sel i� _9_njy_ �ox.r ect whcn..!.h e court
proceeds, aftc r acquiring j u risd iction of the c�usc.. �cling to - .

subject-matter, and of the parties, it is still limited in its modes

of procedure, and in the extent and‘ character of its judgments.

ust act 'udiciall * i ll thin and canno n ‘ld

tll‘e_P%)‘l_____.c()I1fe"ﬁ.Q¥-111-1-13-ilk If, for instance, the action be

upon a money demand, the court, notwithstanding its complete

jurisdiction over the subject and parties, has no power to pass

judgment of imprisonment in the penitentiary‘ upon the defendant.

If the action be for a libel or personal tort, the court cannot order

in the case a speciﬁc performance of a contract. If the action be

for the possession of real property, the court is powerless to admit

in the case the probate of a will. Instances of this kind show

that the general doctrine stated by counsel is subject to many

qualiﬁcations. The judgments mentioned, given in the cases sup-

posed, would not be merely erroneous: they would be absolutely

void, because the court in rendering them would transcend the

limits of its authority in those cases. See the language of Mr.

Justice ["*'283] Miller, to the same purport, in the case of Ex
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jbarte Lange, I8 Vi/'all. 163. So it was held by this court in

Bigelow v. Forrest, 9 id. 339, 351, that a judgment in a conﬁsca-

tion case, condemning the fee of the property, was void for the

remainder, after the termination of the life—estate of the owner.

To the objection that the decree was conclusive that the entire fee

was conﬁscated, Mr. Justice Strong, speaking the unanimous

opinion of the court, replied: “Doubtless a decree of the court,

having jurisdiction to make the decree, cannot be impeached col-

laterally; but, under the act of Congress, the district court had

no power to order a sale which should confer upon the purchaser

rights outlasting the life of French Forrest (the owner). Had

it done so, it would have transcended its jurisdiction.” Id. 350.

So a departure from established modes of procedure will

often render the judgment void; thus, the sentence of a person

charged with felony, upon conviction by the court, without the

intervention of a jury, would be invalid for any purpose. The

decree of a court of equity upon oral allegations, without written

pleadings, would be an idle act, of no force beyond that of an

advisory proceeding of the chancellor. And the reason is, that

the courts are not authorized to exert their power in that way.

The doctrine_ s_ta_ted by c_o_u_n,sel is _(_)_I‘l_lJ'_QO_I1'€‘Ct whenll1§_;QuIt

proceeds, af_t_e_r_ acquiring jurisdiction of the cause,

.
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the established modes governing tl1eclass_t_o which the case be-

longs,

_.___i,udgment, the law which isapplicable to _it. The statement of

the'1’roct1'ine‘by'I\’l1'7‘_Tustfce_S1vayﬁE'i'ii-the case of Cornett v.

W'1'llitrnzs, 2o \/Vallace 226, is more accurate. “The jurisdiction,”

says the justice, “having attached in the case, every thing done

'u'itlu'n the [>02cer of that jurisdiction, when collaterally questioned,

is held conclusive of the rights of the parties, unless impeached

for fraud.” 2o \/Val]. 250.

It was not within the power of the jurisdiction of the district

court to proceed with the case, so as to affect the rights of the

owner after his appearance had been stricken out, and the beneﬁt

of the citation to him thus denied. For jurisdiction [*284] is the

right to hear and determine; not to determine without hearing.

-And where, as in that case, no appearance was allowed, there

could be no hearing or opportunity of being heard, and, therefore,

could be no exercise of jurisdiction. By the act of the court, the

respondent was excluded from its jurisdiction.

Judgment aﬁirmed.

MILLER, BRADLEY and HUNT, _U., dissented.

·
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HALL v. LA\/V, in U. S. Sup. Ct., Oct. Term, 1880-102 U. S. 461.

FIELD, ]. This is a suit to quiet title to certain real pro-

perty in the state of Indiana, of which it is charged that one

William P. Hall, who died intestate in 1857, was seized in fee.

By the law of Indiana, his real estate descended to the complaint-

ants. H462] The premises in controversy are situated in the

city of Evansville, in that part known as Lamasco. They con-

stitute a part of a fractional section in the subdivision of the

public lands in a township of the state. A small stream runs

through the section, known as Pigeon Creek, on the west of which

four-sevcnths of the section lie, and on the east three—sevenths.

The premises in suit are on the west side of the creek. In 1831,

the deceased, \Villiam P. Hall, became the owner of two undivided

sevenths of the section. In 1833 proceedings were taken in the

circuit court of the county in which the section lies, at the instance

of the possessor of an undivided interest, for a partition of the

land and an assignment in severalty of the interests of the differ-

ent owners. |These proceedings resulted in a partition. by which

the interest of Hall was set apart out of that portion of the sec-

tion lying east of Pigeon Creek. /If these proceedings are valid,

establi she d modes governing the dass to which the case be
and does riot-transcend, in the - ext c iit o r character of it3
judgment, the law which is - applicable to it. T I1e s ta t ement o f
ttre- -noctrine- by -Mr. Justice S\vay'iie,ln the case o f Cornett v.
Hlilliams, 20 \Vallace 226, i s more accurate . "The j urisdiction,"
says the j ustice, "having attached in the case, every thing done
'l.('iflzin the f'O'icer of that jurisdictiotz,, when collaterally quest ioned,
is held conclusive of the rights of the parties, unless impeached
for fraud." 20 \Vall. 250.
It was not within the power of the j urisdiction of the district
court to proceed with the case, so as to affect the rights of the
owner after his appearance had been stricken out, and the benefit
of the citation to him thus denied. For j uri sdiction [ *284] is the
right to hear and d e te rmine ; not to determine without hearing.
And where, as in that case, no appearance was allowed, there
could be no hearing or opportunity of being heard, and, therefore,
could be no exercise of j u ri s dict i on . By the act of the cou rt, the
respondent was excluded from its j urisdiction.
Judgment affi rmed.
the

_l(mgWiI"doe's“riot’trai1scend, in the extent or gliaracter of its

M I LLF.R, BR .\DI.EY and HUNT, J J . , di ssented .

H ALL

v.

LAW, in U. S . Sup. Ct., Oct. Term, 1&.Qo.-- 1 02 U. S. 461 .

Fmr.o, J . T h i s i s a suit t o quiet title t o certain re a l pro
perty in the state of Indiana, of which it is charged that one
\Vi l l i a m P. H a l l , who d ied intestate in 1857, was seized in fee.
By the law of Indiana, his rea l estate d e s c e n d e d to the complaint
a n t s. [ *462] The p r e m i s e s in con t r o ve r s y are sit u a t ed in the
city of E v a n sv i l l e , in that part known as L ama s c o . The y con
s t i t u te a part of a f r act i on a l section in the s ubd i v i s i on of the
public l a n d s i n a tow n sh i p of the s t ate. A small s t r e a m ru n s
th rough th e section , k n o w n as P ig-eon Creek, on the west o f wh ich
fo u r-scn� n t h s of the s e c t i o n l i e. a n cl on t h e east t h ree-sevenths.
The prem i ses i n s u i t arc on t h e w e s t s i d e of the creek .
Jn 1 83 1 ,
the deceased , \V i l l iam P. H a l l , b e c a m e the owner o f two undivided
sevenths o f the section. I n 1 833 p ro c e e d i n g s were t a k e n in the
ci rcu i t cou rt of the c o u n ty in w h ich t h e section l ie s , at the instance
of the p o sses s o r of an u n d ivided interest, for a p a r t i t i o n of the
l a n rl and an a s s i gmn ent i n severalty of the i n t e r e s t s of the d i ffer
ent o w ners. I These proceed i ngs resulted in a partit i o n . hy w h i c h
t h e i n t e r es t o f I I a l l was set apart o u t o f that portion of t h e sec
tion l y i n g east of Pigeon C r e ek. /I f these p roceed i ngs a re v a l i d ,

J
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the claim of the complaintants, as the children and widow of the

deceased, is without foundation. He was divested of all interest

in the property in controversy several years before his death. * * *

The validity of this partition is assailed because no complaint

or petition of the applicant for the partition appears in the record .

as the foundation of the proceedings, and without one it is con-

tended that they were void. The statute does not in terms re-

quire the application of the proprietor seeking a partition to be '

presented in writing, or, if one be presented, to be found among

the records of the court. All that it designates as necessary to

authorize the court to act is, that there should be an application

for the partition by one or more joint proprietors, after giving

notice of the intended application in a public newspaper for at

least four weeks. [*4ﬁq] VI/'hen application is made, the wt

must consider whether it 1s 5v a proper party.___a_nil w_hether

it is sufficient in form and__su|)_s_tapce, and )yhethe;r___th_e_"

requisite notice I155 been given as prescribed. Its order

rrrad'e_tlTe'reon' is an adjudication upon these matters. The

recitals in the order show a compliance with the statute: they

show jurisdiction in the court over the subject. That jurisdic-
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tion arises upon the presentation of the application, accompanied

with proper proof of previous notice of it. The order of th Irt

appointing the commissioners is a (letern1ina_ti§i_Tl_I:?$e;i$]‘:;_ilQitca—

tiE)'i'1's’sTFlic_i’ent_, and {1Ta‘{lTt{é";1otTI:é 'of4_i_tAha.seheen_gi\u2u.- This

c—oRlIi"sIon‘"1s not open to collateral attack; it can only be ques-I

tioned on appeal or writ of error, by a superior tribunal invested’

with appellate jurisdiction to review it. V007‘/ICES v. Bank of U.

5. IO Peters 449; Thompson v. Tolmic, 2 Id. I57; Comsfock v.

Cram-ford, 3 -Wall. 306.

The cases of Lease v. Carr, 5 Black f. (Ind-.) 353, and Shaw

V. Parker, 6 Id. 345, cited by complaintants, do not support their

position. In the ﬁrst case, the supreme court of Indiana, having

the proceedings in partition before it for review on writ of error,

held that the petition of the appellant should show the extent and

nature of his interest in the land. and that he holds it in common

with the defendants, whose interests (if known to him) should

also be stated; and that as the petition in that case was silent iI1

these particulars. and merely requested the appointment of com-

missioners to divide the land, it was defective, and the order made

thereon was erroneous. But the court did not hold or intimate

that the order and subsequent proceeding were. from the defec-

tive character of the petition absolutely void. It was the common

1 48
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case of the reversal of proceedings because of intervening error.

If not thus corrected, the existance of the error in no respect im-

pairs the validity and eﬂicacy of the subsequent proceedings, or

of the order or judgment thereon. The distinction between

erroneous and void orders and judgments is too familiar to call

for extended observation, and is fully recognized, not only in the

courts of Indiana, but in those of every state in the union.

Hcr/wr v. Doe, I Ind. 130; Doe v. S-mith, Id. 451 ; Doe v. Hart'c_v,

3 Id. [*465] 104; Ashley v. Laird, 14 Id. 222; Cox v. .'lIa-thaws,

17 Id. 367; Et.'ans v. Aslzlcy, 22 Id. 15; Walt: v. Borrozuay, 25

Id. 380; Hawkins v. HGI('kiIlS, 28 Id. 67; Comjwarct v. Hanna, 34

Id. 74.; Gavin v. G1'(I_\'d01l, 4r Id. 559; Burk v. Hill, 55 Id. 419;

Hays V. FOrd, Id. 52; Hunter V. Bltrnsrflle Turn[>ikc C0. 56 Id.

218; lVil¢’y \'. Par'e_v, 61 Id. 457. The second case, Slutrc v.

Parker also came before the supreme court on a write of error,

and follows in its decision Lease v. Carr. \Ve see nothing in

either to impeach the validity of the order of the circuit court of

the county appointing the commissioners, or its order conﬁrming

their report. Thus conﬁrmed, the report constituted, in the

language of the statute, a partition of the lands described in it.
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The complaintants, treating as invalid the partition proceed-

ings, sue for the undivided two-sevenths of that portion of the

fractional section lying west of Pigeon Creek, and assume in their

bill of complaint that the title of the defendant rests upon a deed

made under a decree in a suit in chancery commenced against the

deceased in 1836, three years after the alleged partition. It

seems that a claim was made at that time that the two undivided

sevenths of the fractional section were conveyed by their then

owner, Nathaniel Ewing and wife, to one VViIliam Prince, upon

a condition which had failed; that upon the death of Prince, his

estate being insolvent. the property had been sold by order of the

probate court to one \/Villiam Daniel, for forty-ﬁve dollars, and for

the like sum had, by him and his wife, been conveyed to the

deceased \Villiam P. Hall; and the suit in chancery was brought

by parties who had obtained another conveyance from Ewing and

wife to set aside the probate sale, and to compel the deceased to

convey his interestto them. The suit resulted in a decree di-

recting the execution of a deed of the title and interest of the

deceased to the complainants in that suit, of whom the defendant

was one. by a commissioner appointed by the court. The decree

describes the two undivided sevenths as being the same tract

assigned to the deceased in the partition proceedings. The father

•

case of the reversal of proceedings because of intervening error.
If not thus corrected, the existance of the error in no respect im
pairs the validity and efficacy of the subsequent proceedings, or
of the order or j udgment thereon. The distinction between
erroneous and void orders and j udgments is too familiar to call
for extended observation, and is fully recognized, not only in the
courts of Ind iana, but in those of every state in the union.
fl c m cr v. D oc, I Ind. 1 30 ; Doe v. Sm ith, Id. 4 5 1 ; D o e v. Han.·ey,
3 I d . [ *465 ] 1 04 ; .1 shlc3• v. Laird, 1 4 Id. 222 ; Co..i: v. M athe<t•s,
1 7 Id. 3 67 ; £1.. •ans v. A.slzley, 22 Id. 1 5 ; 1 Valt:: v. Borro'll 'CJ_\', 2 j
Id. 38o ; Hawkins v . Ha:(•ki11s, 2 8 Id. 67 ; Comparct v . Ham1 a, 34
l cl. 74 ; Gm •iu v . Gra:y don, 4 I Id. 559 ; Burk v. Hill, 55 Id. 4 1 9 ;
Ha_\'S v. Fo rd, Id. 52 ; H u n t er v. B u rns;:ille Tu.mpike Co . 5 6 I d .
2 1 8 ; TViley ,.. Pa1. ·ey, 6 r I d . 4j7. The second case. Slr trH' v.
Pa r k e r also came before the supreme court on a write of error,
anc\ follows in its decision Lecrse \". Carr. \Ve sec nothing in
either to impeach the validity of the order of the circuit court o f
the county appo in t i ng t h e commi ssioners, or i t s order confirming
their report. Tims confirmed , the report constitu ted, i n the
language o f the statute, a parti tion of the lands clescribed in it.
The complaintants, treating as inval id the partition proceed�
ings, sue for the undivided two-sevenths of that portion of the
fractional section lying west of Pigeon Creek, and assume in their
bill of complaint that the title o f the defendant rests upon a deed
made under a decree in a suit in chancery commenced against the
deceased in 1 836, three years after the alleged partition. It
seems that a claim was made at that time that the two undivided
sevenths of the fractional section were conveyed by thei r then
owner, Xathaniel Ew ing ancl wife, to one '\Vill iam Prince, upon
a condition which had failed ; that upon the death of Prince, his
estate being insolvent. the property h a d been sold by order of the
probate court to one \V illiam Daniel, for forty-five dollars, and for
the like sum had, by him and his wife, been conveyed t o the
dere:ised \Vill iam P. Hall : and the suit in chancery was brought
by parties who had obtained another conveyance from Ewing and
w i fe to set asi<le the probate sale, and to compel the deceased to
com·e\· his interest · to them . The suit resulted in a clecree di
rec ting- the execution of a deecl of the title and inttrest of the
decea sed to the complainants in that suit, of whom the defrnclant
w a s one. by a comm issioner appointed by the court.
The decree
describes the two undivided sevenths as being the same tract
assigne<l to the deceased in the partition proceed ings. The father
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of the deceased was appointed the commissioner, and he executed
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the deed ordered.

The complainants here assailed the validity of this decree,

as [*_466]_ beingirendered without service upon the deceased,

who was then aminor under ten years of age, upon an answer

ﬁled by aiguardian ad‘ litcm; who was not authorized to waive g

_ _,'_.._ .__

service on his ward. It is not necessary to examine into the

validity of the decree for this and other reasons. This deed pur-

ports to pass whatever title the deceased possessed in the lands

conveyed under the probate sale, whether it be considered as the

two undivided sevenths of the whole fractional section, or the

tract assigned to him on the partition. It gave at least color of

title. Whenever an instrument, by apt words of transfer from

grantor to grantee-—whether such grantor act under the authority

of judicial proceedings or otherwise—in form passes what pur-

ports to be the title, it gives color of title. The deed of the com-

missioner in this case with the return of the commissioners in the

partition proceedings, gave such color. Even should they be

considered as invalid, possession under them for the period pres-
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cribed by statute bars the right of the true owners as effectually as

possession under the most perfect title. It is an absolute defense

to the action of ejectment. And a suit in equity, brought after

that period, for the determination of the title, and for possession

of the property, will not be entertained, as it is founded on a stale

claim. As the statutes of limitations in most states, and in

Indiana among them, apply in terms only to legal remedies,

courts of equity are considered as bound by them only in cases

of concurrent jurisdiction. In other cases they are said to act

only by analogy, and not in obedience to the statutes. Though

the present case is in form a suit in equity, and as the bill asks

for an injunction it may be so treated, it is essentially a suit to

recover the possession of the land. The complainants are out of

possession, and the defendant, or parties claiming under him, are

in possession. The determination in favor of the complainants’

title is nly preliminary to a decree for the surrender of posses-

sion. f not a concurrent remedy with the comm0n—law action of

ejectment, it so nearly resembles the latter as to justify the rule

that in such cases the statute equally applies. \

The defendant and his associates in the deed of the com-

missioner. or persons claiming under them have been in posses-

sion of the entire fraction-section for over forty years, and

[*467] during all this period have exercised acts of ownership

of the deceased was appointed the commissioner, and he executed
the deed ordered.
The complainants here assailed the validity of this decree,
as [*466l �being rendered without service upo n the deceased,
who was then a .minor under ten years of age, upon an an s_w er
filed by a gu�nii�n_ .a.d litcm�· who was not authorized to_ waivt!
."'
.
service on his ward. It is not necessary to examine int o the
validity of the decree for this and other reasons. This deeu pur
ports to pass whatever title the deceased possessed in the lands
conveyed under the probate sale, whether it be considered as the
two undivided sevenths of the whole fractional section, or the
tract assigned to him on the partition. It gave at least color of
title. Whenever an instrument, by apt words of transfer from
grantor to grantee-whether such grantor act under the authority
of j udicial proceedings or otherwise-in form passes what pur
ports to be the title, it gives color of t itle. The deed of the com
missioner in this case with the return of the commissioners in the
partition proceedings, gave such color. Even should they be
considered as invalid, possession under them for the period pres
cribed by statute bars the right of the true owners as effectualJy as
possession under the most perfect title. It is an absolute defense
to the action of ej ectment. And a suit in equity, brought after
that period, for the determination of the title, and for possession
of the property, will not be entertained, as it is founded on a stale
claim. As the statutes of limitations in most states, and in
Indiana among them, apply in terms only to Jega] remedies,
courts of equity are considered as bound by them only in cases
of concurrent j urisdiction. In other cases they are said to act
only by analogy, and not in obedience to t he statutes. Though
the present case is in form a suit in equity, and as the bill a�k s
for an injunction it may be so treated, it is essentialJy a suit to
recover the possession of the land. The complainants are out o f
possession, and the defendant, or parties claiming under him, are
in possession. The determination in favor of the complainants"
title is io nly preliminary to a decree for the surrender of posses-.
sion. l f not a concurrent remedy with the common-law action of
ej ectment, it so nearly resembles the latter as to j u sti fy the rule
that in such cases the statute equally applies. \
The defendant and his associates in the deed of the com
missioner, or persons claiming under them have been in posses
sion of the entire fraction-section for over forty years, and
[*467] during all this period have exercised acts o f ownership
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of almost every kind. They have laid out the land into lots,

blocks, and alleys, and have made extensive improvements either

upon them or in connection with them. They have also sold

parcels to a large number of persons, who have gone into posses-

sion, and still hold them, and have erected buildings thereon.

The town of Lamasco, laid out by them upon the land, reached

a population of ten thousand inhabitants before it was annexed

to the city of Evansville, of which it now forms a part.

[The statute of Indiana reserved to the deceased a right of

action to recover the premises for ﬁve years after he came of age.

and though he lived ten years after that period, within the vicinity

of the property, and was cognizant of the possession of the de-

fendant and his associates, and of the parties holding under them,

and of their claim of ownership and of their improvements, he

made no attempt to disturb them in its possession, use, and en-

joyment, or in the sale of portions of it. The claim now set up

by the complainants is a_ stale one, and, under the facts disclosed,

without merit. The decree dismissing the bill must, therefore,

be affirmed; and it is so ordered.

For other decisions holding judgments valid though rendered on oral
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pleadings under a statute requiring the pleadings to be in writing, see:

Queen v. Hughes (1879), 4 Q. B. D. 614, 14 Cox Cr. -Cas. 284, 40 L. T.

685, 25 .\loal< 67; Kimball v. Brown (1898), 77 Minn. 167, 75 N. W. 1043;

Emerson v. Ross (1879), 17 Fla. I22; Tremble v. Williams (1885), I8

Neb. 144, 24 N. W. 716; Leach v. Western Ry. C0. (1871), 65 N. Car.

486; Robbin: v. '1'¢’fs (I878). 12 R. I, 67. Also article in 10 Mich. Law

Rev. 384-391.

of almost every k in d . They have laid out the land into lots,
blocks, and alleys, and h av e m a d e e x ten s i ve i m p r ov e m e nts eithe r
upon them o r in c on n ec t ion w i th t h e m . They have also sold
parcels to a large number o f pe r so n s , who have gone into posses
sion, a n d s t i l l hold them, and h a v e: erected bui ldings thereon .
The town of Lamasco , laid out by them up o n the land, r eac he d
a popul a t io n of ten th o u s an d i n habitants before i t wa s annexed
to the c ity o f Evan sville, of which it now forms a pa rt.
. The s t a t u t e o f Indiana reserved t o the deceased a right of
action to recover the p re m i s e s for five years a f te r he came o f age.
and th o u gh he lived t e n years after that p e r io d , within the vicinity
of the property, and was cognizant of the p os s e s s i on of the de
fendant and his associates, and of the p a rt i e s holding under them,
an d o f their claim of ownership and of thei r improvements, he
m ade no a t tem pt to di sturb them in it� p o s s e s s i on , use, ancl en
j oym ent, or in the sale of porti o n s of it. The claim no\v set up
hy t h e c om p l a inan t s i s a. stale one, a n d , under the facts d i sc l os e d ,
wi thout merit. The decree dismissing the bil l must, therefore,
be affirmed ; and it is so ordered .

The defendant in ejectment claimed title under an administrator's

deed, setting up and offering -the record in such proceeding to prove

his title. It appeared that an administrator petitioned for license to-

sell, which license was granted, but he did not sell, being unable to

ﬁnd a -buyer. Later he resigned, his resignation was accepted, a suc-

cessor appointed, and later the probate court made an order licensing

the successor to sell without any petition for such license having been

tiled by him. It was objected that the order granting the last license

was void, because made without petition therefor, and that the ﬁrst

license was void, and the sale thereunder void, because the petition

therefor did not allege any statutory ground to authorize the court to

grant such license. The Supreme Court of Nebraska held that no new

petition was necessary, the new and old administrators being one person

in law, and that the suﬁiciency of the petition was immateriatl on collateral

attack, saying: “The petition in our view, states sufﬁcient to authorize

the court to issue the license; but even if it did not, and the court would

so hold in a direct proceeding to set it aside, yet where it has -been

acted upon as sutlicient by the court having exclusive original jurisdic-

tion of the subject-matter, it will be sustained in the court when collerally

attacked, where there was no collusion and fraud. The authority to

. For o t h e r decisions holding j udgments valid though rendered on oral
plead i n-gs u n de r a statute requi ri ng the pl eadings to be i n w riting, se e :
Q ueen \'. Hughes ( 1879 ) , 4 Q. B. D. 614, 1 4 Cox Cr. Cas. 284, 40 L. T.
6S5, 25 :\I oak c7 ; K i111 bail v. Brown ( 1 898 ) , 77 M i n n . 167, 75 N. W. 1 043 ;
E m erso u v. Ross ( 1879 ) , 17 Fla. 1 22 ; Tre m ble v. Willia ms ( 1 885 ) , 1 8
Neb. 14� , 24 N . W . 7 16 ; Leach v. Western Ry. C o . ( 1871 ) , 65 N. Car.
4% ; Robbi11s v. Teffs ( 1878 ) . 1 2 R. I . 67. Also article in 1 0 :!Vlich. Law
Rc:v. 3�-39 1 .

The defendant i n e j ectment claimed title under a n admini strator's
deed, sett ing up and o ffering the record in such proc eedi ng to prove
his title. It appeared that an a d m i n i strator petitioned for l i cense to
se l l , w h i ch license was granted, but he did not sell, being unable t o
fi n d a buyer. Later he resigned, h i s resignation was a<Xep.tcd, a suc
cessor appo i n te d , and later the p roba te court made a n order l i ce n sing
the successor to sell without any p e t i t i o n for such lice n se having been
filed by him. It was obj ected that the order gra nting the last license
was v o i d , because made w i t h out petition there for, and that the fi r st
license w a s v o i d , a n d the sale the reund e r void, becau se th e p e t i t i o n
there for d i d n ot a l l ege a n y statutory gro u n d to autho rize the court to
grant such l i cense. The Supreme Court of Nebraska held that no new
petition was necessary, the n e w and o l d administrators be i n g one person
in law, and that the sufficiency of the petition was immateria1l 011 coll ateral
attack, sayi ng :
"The pet ition in ou r v i e w, states s u fficient to autho r i z e
t h e court to i s s u e t h e l icense ; but e v e n i f it d i d n o t , a n d t h e c o u r t w o u l d
so hold i n a d i rect proceed i ng t o set it aside, yet where it has b e e n
ac ted u p o n as sufficient b y t h e court having excl usive original j u ri s d i c
tion o f th e subj ect-matter, it will be sustained in th e court w h e n co l l e rally
attacked, w h e r e there w a s n o col l u s i o n a n d fraud. T h e autho rity t o
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grant a license to sell real estate carries with it the implied power to de-

termine the necessity for such sale, and the sufﬁciency of the pleadings

presented to the court for that purpose; and where it has jurisdiction,

its orders and judgments are valid until set aside. There is nothing,

therefore, in this objection. * * * The original purchase price was

used in paying their father’s debts, and the purchaser should be protected.

If this was not so, it would be impossible for an executor or administrator

to sell real property belonging to the estate of the deceased for the pay-

ment of debts due from the estate, for any sum near its true value. No

one but a speculator in disputed titles would care to invest in property

the title to which might be overturned many years afterwards, and the

effect would be to prevent competition, depress the value of the pro-

perty, and, in many cases, deprive the creditors of their just dues."

Truinble v. Williams (1885), 18 Neb. 144, 24 N. W. 716.

MILLER v. BROVVN, in _Michigan Supreme Court, Dec. 2, 1899-122

Mich. 147, 80 N. W. 999.

grant a license to sell real estat e carries with it the i mplied power to de 
t e r m i n e the necess i ty f o r such sa l e, an d the su ffic i e n cy of the pleadings
prese n t e d to the rnurt for th at purpose ; and wh ere i t has j urisdiction,
its orders and j u dgm e n t s are valid u n t il set a s i de. There is noth ing,
there fore, in thi s obj ectior:. * * * T h e origi n a l purchase price was
used i n pay i n g the i r father's debts, a n d th e purchaser should be protected.
I f t h i s was not so, it would be impossibl e for an executor or adm i n i strator
to sell real property b e l o ngi ng to the estate of the deceased for the pay
ment o f debts due from the estate, for any sum near its true value. No
one but a speculator in d i sputed titles would care to i nv e s t in p roperty
t h e ti t l e to w h i ch might be overturned many years a fterwards, a n d the
e ffect ,w o u l d be to p r ev e n t competiti on, depress the value o f the p ro
pe rty, and, in ma ny cases, d ep ri v e the creditors o f the ir j u st du.es."
Trn111b/c \'. 1-Villia ms ( 1885 ) , 18 N eb. 144, 24 N. W. 7 1 6.

MONTGOMERY, J. This is a bill to quiet title. The bill

was dismissed, and complainant appeals. The complainant claims

under a tax deed from the auditor general for taxes of 1893, on a

sale made tmder a decree rendered October 4, 1895. It is con-
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tended that the decree authorizing sale was unauthorized, for the

M I LLER

v. BROWN, in . M ichigan

M ich.

Sup reme Court, Dec. 21
W. 99<).

q.7, 8o N.

1 &»-- 1 22

reason that the owner was not allowed ﬁve days in term within

which to present application for leave to ﬁle objections. The

order ﬁxed the day of hearing as September 24, 1895. The cir-

cuit judge was not present on that day, but sent an order to ad-

journ the court to Monday, the 30th, which was done. The court

was in session on the 30th and adjourned to October 4th, when

the decree was rendered. Section 66 of the tax law provides

that: "If within the ﬁrst ﬁve days after the day ﬁxed in such

'notice for the hearing of such petition it shall be made to appear

to the court that any person has been prevented from ﬁling his

objections to any tax, without any fault on his part, such further

time may be granted for that purpose as may seem proper, not

exceeding ﬁve days." \Ve think the owner of lands’ is entitled

under this section to ﬁve court days; i. e., ﬁve days in which he can

make it appear to the court that he has been prevented from ﬁling

objections, etc. See ll1'cGinle_v v Calumet 6} Hecla Mining Co.,

and Hall <9 Manson Co. v. Auditor General, 121 Mich. 88. 79 N

\V. 928. This does not mean ﬁve consecutive days, but ﬁve day:

in which the proceedings authorized may be taken. The case

is unlike Gates V. Johnson, 121 Mich. 663, 80 N. Vt/. 709. In that

case it appeared that the court was adjourned from day to day

for the express purpose of receiving applications, and that it was

MONTGOM ERY, J. This is a bill to quiet title. The bill
was dismissed, and complainant a pp eals . The complainant claims
under a tax deed from the auditor general for taxes of 1893, on a
sale made tmder a decree rendered October 4, 1895. It is con
tended that the decree authorizing sale was unauthorized, for the
reason that the o wner was not allowed five d ays in term within
which to present application for l eave to file obj ections. The
order fixed the day of hearing as September 24, 1 895. The cir
cuit j udge was not present on th at day, but sent an order to ad
j ourn the court to Monday, the 30th, which was done. The court
was in session on the 30th and adjourned to October 4th, when
the decree was rend ered . Section 66 of the tax law provides
that : ' " I f within the first five days a fter the day fixed in such
·notice for the hearing of such petition it shall be made to appear
to the court that any person has been prevented from filing his
objections to any tax, without any fau lt on his part, such further
time may be granted for that pu rpose as may seem proper, not
exceed ing five days." \Ve think the owner of lands· is entitled
under this section to five court clays ; i. e. , five days in wh ich he can
make it appear to the court that he has been prevented from filing
obj ections, etc. See ;.UcGinley v Calumet & Hecla .ilfin ing Co ..
and Hall & Mu 11so11 Co. v. A u dito r General, 1 2 1 Mich. 88. 79 N
\V. ()28. This does not mean five consecutive days, but five dayf.
in wh ich the proceedings authorized may be taken . The case
i s unl ike Gates v. Joli nso 11, 1 2 1 Mich. 663 , 8o N. \¥. 70CJ· In that
ca.se it appeared that the court was adjourned from day to day
for the express purpose of receiving appl ications, and that it w a s
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a fair inference that the judge was ready to appear in court at

any time to hear any taxpayer desiring to present his claim.

This was held suﬂicient. But in this case there was no opportunity

to present an application to the court before September 30th, and

after that date no other opportunity until October 4th. The de-

cree will be aﬁirmed. The other justices concurred.
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