II. THE HISTORY OF PLANNING IN GREAT BRITAIN
In 1947 the British Parliament passed the Town and Country Act; 1 this legislation marked .another significant milestone
in many long years of dabbling with this subject by Parliament.
As long ago as 1909 the first Town and Country Planning Act
had been passed; but long before that, legislation had been enacted which, although disguised under a variety of names, had
had much the same fundamental objectives as the 1947 Act.
The problems of planning were therefore in no way novel to
British politicians, and much useful, if painful, experience had
already been gleaned during the preceding 100 years.
It must be remembered that the effects of the Industrial
Revolution were felt in their extreme form much earlier in
Great Britain than in the United States. The great manufacturing industries which were growing prodigiously by the midnineteenth century needed large labor forces located near the
industries.2 The laissez-faire economic attitude of the nineteenth centuty catered to the needs of the industries, with no
thought of preserving the country's slender natural resources.
One of the results of this is that most of London has been
built on the best agricultural land in Britain and over the
only gravel deposits in the country.
The rapid expansion of particular industries created a
need for cheap housing which could be built quickly; and so
tens of thousands of small, insanitary, overcrowded houses,
which quickly turned into slums, appeared in every major
city. Whatever may have been the gain of Victorian society
1. 10 & 11 Ge~. 6, c, 51 [hereinafter referred to as the 1947 Act].
2. The follow~ statistics indicate how the problem emerged during
the nineteen1;h century by showing the percentage of population living in:
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from this type of development, succeeding generations have had
to pay dearly to correct the evils which resulted from it. Where
cheapness and proximity to place of work were the only considerations which guided builders' endeavors, enormous problems
soon confronted local authorities who were faced with disease,
filth, stench, and rapidly increasing crime rates, not to mention
problems of water supplies, drainage, and other municipal services. The resulting misery is a feature of life in Victorian
England which has been described in detail by many historians
of the period. 3
Victorian England was not lacking in social reformers, however, nor were the legendary hardheaded industrialists aloof
from the appalling conditions which resulted from this spate of
hasty industrialization and short-term building. The social reformers were influential upon the sensitive conscience of the
Victorian middle class, and employers themselves were anxious
to prevent the loss of working time among their employees
caused by ill health. The legislature at length took a hand, attempting to solve the difficulties by enacting legislation dealing
exclusively with health problems.
A.

The Health Code

1847 saw the advent of six acts designed to bring about
developments and improvements in their respective fields. 4
These did nothing more than lay down ready-made codes of
legislation which local authorities could adopt if they were so minded. The Public Health Act of 1848 was the first measure in
the field which imposed duties upon local authorities, although
these duties were not so far-reaching as those laid down by
its successor, the Public Health Act of 1875. Besides creating 'positive duties in the sphere of health maintenance, the
latter act allowed bylaws to be made with respect to future
house and street construction. The significance of this type
of permissive legislation lies in the fact that local authorities
are permitted to do only those things which Parliament specifically gives them power to do. As we shall see later, the
whole structure of local government at this period in Britain
3, See!!,, generally, and books there cited in the select bibliography.
4. The Towns Improvement Clauses Act, 1847, 10 & 11 Viet., c. 34;
the Waterworks Clauses Act, 1847, 10 & 11 Viet., c, 17; the Gasworks Clauses Act, 1847, 10 & 11 Viet., c. 15; the, Cemeteries
Clauses Act, 1847, 10 & 11 Viet., c. 65; the Markets and Fairs
Clauses Act, 1847, 10 & 11 Viet,, c, 14; the Town Police Clauses
Act, 1847, 10 & 11 Viet,, c. 89.
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was in a most chaotic state. The purpose of the act was to
give local authorities powers enabling them to combat the building of insanitary housing without having to go through the normal
expensive and time-consuming process of acquiring permission to do so. It was soon seen, however, that this type of
legislation was quite inadequate to deal with the problem. Every
urban area in Britain was growing in size; masses of people
were pouring in from the country in order to secure employment in the new factories. In many cases local authorities were
controlled by persons whose interest was to stop any kind of
regulation of housing; in others, public apathy prevented any
corrective action. Even if a local authority were interested in
using its powers under the act, the individualistic treatment of
each separate problem, which was required by the act, made
any attempt at a large-scale solution impossible. Each street,
each house had to be considered separately, without relation to
the neighborhood in which it stood. It was clear that piecemeal
attempts to solve what was in fact a national problem were
doomed to failure. Thus, Parliament was eventually persuaded
to legislate with regard to housing generally.
B.

The Housing Code

By 1890 conditions in slum areas had become so bad that
at long last a national solution of housing problems was attempted. The Housing of the Working Classes Act, 1890, remained the principal act on the subject of slum clearance until
1925 and has since been followed by Housing Acts in 1936,
1949, 1952, and 1954. The 1949 Housing Act broadened the
scope of the previous acts by deleting references to the "working classes . .,5 Under this act and the subsequent 1952 and
1954 Housing Acts, local authorities can make provision for
housing for all persons. The main objectives of the legislation comprising the Housing Code were the clearance of slum
areas and the building of new housing. Insofar as they tackled the problem at an earlier stage than previous legislation,
their effects were beneficial; but the building of new houses
alone did not solve all the problems. There were still planning problems with which the legislation so far mentioned was
incapable of dealing.

5. This rephrasing also had undoubted political significance.
Government came into power in June 1945.

A Labor
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It was clear from the beginning of the century that a far
greater effort would have to be made to conserve the country's
natural resources and to utilize the land in the most beneficial
way if the country was to cope with an ever-expanding industry
and an ever-increasing population. One hundred years of a
laissez-faire attitude toward building enterprise at the time of
Britain's greatest surge of industrial growth had caused chaos
and enduring problems which can now probably never be solved,
e. g., the great industrial conurbations,
some of which are
built on fine agricultural land which can only be reclaimed now
at astronomic expense. Even now, the legislation providing for
the creation of new towns6 is failing to provide sufficient housing to accommodate the increase in urban populations which occurs each year. There is now little land left in Britain which
can be used for development, especially in view of the policy,
adopted by successive governments, of preserving as much land
as possible for agricultural uses. Also, the demands of the
armed services for land have increased enormously.7
Planning therefore takes on a double aspect. There has
been a limited effort to undo the damage of the past. This has
been severely limited because of compensation problems and
the acute shortage of houses since World War II. There is
little to commend the wholesale clearance of slum areas when
there are families in each local government area who have no
home at all. The second and most forceful aspect of planning
control has been to require all future development to conform
to some over-all plan and, in some cases, for the local authority to undertake such development itseli. Just as the public health legislation gave way to the Housing Code, so the latter has come to be included in over-all, multifunction planning.

C.

The Planning Code

The first tentative step toward planning was made in 1909
when the Housing, Town Planning, etc., Act was passed.a The
act is divided into two parts, Part I dealing with "Housing for
the Working Classes" and Part II with "Town Planning" (the
first we hear of this phrase in legislative pronouncements).
Earlier legislation, if adopted, would have empowered local
authorities to deal with the more pressing problems; but no
attempt had been made to deal with the problems of the rows
6. The New Towns Act, 1946, 9 & 10 Geo. 6, c. 68.
7. During the Second World War, one-fifth of all the land in Britain
was under the control of the armed services in one way or another.
8. 9 Edw. 7, c. 44.
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of houses built amid the grimy conglomerations of heavy industry, nor with the isolated factory in the middle of the garden
city. The considerations which gave rise to the perception of
these siting arrangements as "problems" were largely aesthetic in nature and had been made the object of popular support
by the writings of a few highly articulate reformers. Thus we
find that the 1909 Act empowered local authorities to make a
"town planning scheme • • • as respects any land which is in
course of development or appears likely to be used for building
purposes, with the general object of securing proper sanitary
conditions, amenity, and convenience in connection with the laying out and use of the land, and of any neighbouring lands. ,.9
The underlined words denote a new factor coming into the
legislative purpose, i.e., that houses should be built not merely
in a way which will ensure the health of their occupants, but
also that those occupants should enjoy other facilities which although perhaps not vital for the maintenance of their health
would provide living conditions in which their life could be more
than a "mere existence." The word "amenity" is still widely
used in planning legislation; it is nowhere defined, though an
attempt has been made at definition by the Minister of Local
Government and Planning: "that element in the appearance and
layout of town and country which makes for a comfortable
and pleasant life rather than a mere existence. It is the quality which a well-designed building estate or neighbourhood will
have and which street of solid but uninspired 'bye-law' housing
conspicuously lack."10 This definition may lack specificity,
but it does capture that element in planning which has particularly attracted the attention of the British planner and which
was given shape by the Act of 1947. It is interesting, too, to
note that the failure of earlier legislation is explicitly recognized by the disparaging reference to ''bye-law" housing, i.e.,
housing which was erected under the "Housing Code."
It is at this point that planning comes to assume its multifunctional role. No longer concerned with fitting the largest
number of people into the smallest possible space with the least
possibility of ill health, it becomes concerned with highways;
recreational areas, smoke abatement, water and air pollution,
advertisement control, road safety regulations, the preservation
of woodland areas, "beauty spots," and historic buildings, house
designs, commuting patterns, local transport, and a host of
other aspects of human activity.
9. 9 Edw. 7, c. 44, §54 {l). (Emphasis added.)
10. Minister of Local Government & Planning, Town and Country Planning 1943-1951, Cmd. No. 8204 at 139 (1951).
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Although this is what modern planning has come to embrace,
the 1909 Act was much less ambitious. It empowered local authorities to enact what were in fact zoning ordinances to keep
industrial and residential areas separate from one another. However, the machinery by which zoning was to become effective
was extremely cumbersome. The scheme prepared by the local
authority had to have the approval of the Local Government
Board, 1l and such approval could not be given in some cases
unless the scheme had been laid before Parliament.
The Housing, Town Planning, etc., Act of 1919 12 removed
some of these difficulties. Schemes were to come into effect
as soon as they had the approval of the Board (shortly to be
replaced by the Minister of Health). The act also introduced
the concept of interim development. This was brought in for
fear that the making of schemes might delay potential development pending the publication of the scheme. Therefore, it was
enacted that a developer might go ahead while the scheme was
being produced with the knowledge that if his development was
not in conformity with the scheme, he could collect compensation if he were injuriously affected. Unhappily, the effect of
this was that local authorities were forced to plan on the basis
of allowing all existing development to take place because they
knew that they could not pay large sums by way of compensation; thus it was the developer who was controlling the planner
and not vice versa. Perhaps as a result of the apathy which
local authorities had shown in their attitude to drawing up
schemes under the earlier legislation, it was now provided that
all local authorities with a population of 20,000 or more were
obliged to prepare a scheme of development, the first move toward compulsory planning.
The Twenties saw two main acts dealing with planning matters. Some provisions of these acts were designed to carry
the planning function further than it had hitherto been prepared
to tread; otherwise, these acts were more concerned with correcting the more obvious faults of earlier legislation. Despite
the obligation which had been placed on local authorities by the
1919 Act to prepare development schemes, few had in fact
done so, one of the reasons for their failure being the insufficiency of the time which had been allowed them by that act for
this purpose. This period was extended by the 1923 Housing,
11. An institution established in 1871 to centralize the p1·eviously diverse
functions of the Poor Law Boards, the Public Health Department of
the Privy Council, and the Local Act Branch of the Home Office.
12. 9 & 10 Geo. 5, c. 35.
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etc., Act. 13 The same act simplified the procedure whereby a
development scheme, once it had been brought into effect, could
be modified. The difficulty attached to modifying an approved
scheme had been one of the chief obstacles to the efforts of
local authorities. These authorities were manned, not by professional planners, but by spare-time local councillors, who
would often not see what problems their scheme would create
(particularly in the field of compensation) and would then find
that they were almost committed to their original scheme, so
complex was the machinery for change.
Earlier legislation, as has been pointed out, made provision for planning to include "amenity" within its scope; the
1823 Act extended planning powers to areas of aesthetic or
historic interest, whether developed or not. The enhanced
status which planning was coming to enjoy was made even more
apparent in 1925 when a consolidating act14 was passed, incorporating all former housing and planning laws. However, the
legislature found it difficult to keep pace with current events.
During· this decade there was a great expansion in housing and
in industry. The advent of low cost motor transport made essential the construction of new and better roads. Along these
roads straggled new residential and industrial development
(known as "ribbon development"). Office and industrial workers came to live further and further from their work, town
centers became congested, and the population was not only increasing but was also demanding living standards which required more space.15
13. 13 & 14 Geo. 5, c. 24.
14. The Town Planning Act, 1925, 15 Geo. 5 c. 16.
15. As can be seen from the following figures, the population density in
England in 1939 was almost 20 times that of the United States.

Density of Population
Area in
Population
sq. miles
(1939)
Belgium

Holland
Germany
Italy
France
U.S.A.
England
England &
Wales

Population
per sq. mile

11,750
13,514
226,435
130,714
212,895
3,026,789
50,330

8,250,000
8,560,000
78,526,000
45,056,000
42,000,000
131,669,275
38,552,000

702
633
347
345
197

58,340

41,031,000

703

43

766

[Reprinted from Wright, The Planner's Notebook 235 (1948).]
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The ugliness of modern industrial towns strengthened the
national affection for "beauty spots" in the countryside and on
the coasts which were fast becoming spoiled by billboards, trailer courts, dingy eating places, and low-cost, ill-designed bungalows. The existing legislation in the Thirties left local authorities powerless to prevent these swift developments even if they
were inclined to do so.
The Town and Country Planning Act of 1932, 1 6 which sought
to remedy this situation, was the most notable contribution to
planning legislation which had yet been made. Its successes
aroused public opinion by showing what could be done; its failures pointed the way to postwar legislation with more farreaching provisions. The whole history of planning in Great
Britain, stemming from the need to preserve the health and
physical well-being of the urban communities, and later including both the physical and aesthetic aspects of land use in town
and country, has proceeded on the basis of trial and error.
From 1909 to 1954 statues dealing with the subject have sought
to amend defects which had been seen to exist in the previous
one. The 1947 Act is more the embodiment of forty years of
experience than the expression of an abstractly conceived policy. The policy throughout the years has remained much the
same; the statutes merely demonstrate the different legal methods adopted to put that policy into effect.
The 1932 Act was another consolidating act, repealing all
past legislation and re-enacting some with alterations. The
most important of these was that schemes were henceforth to
include almost any type of land, and were no longer limited to
land which was being, or was likely to be, built upon. This
sweeping change multiplied by many times the amount of land
in the country which was subject to planning control. Again,
all planning reverted to its former permissive status, no local
authority being compelled to draw up a scheme. At the time
this was looked upon as a retrogressive measure, but it was
thought necessary in view of the fact that Parliament intended
all planning schemes, once operative, to become really effective, i.e., enforceable by the local authority. Up until this time
the enforcement provisions of the planning acts had been very
weak and largely ineffective. The new system provided that,
pending the formulation of a scheme, (always a lengthy process)
a developer could build unhampered, but at his peril, for if his
development did not conform to the scheme when the scheme became effective, he could be compelled to pull it down at his own
16, 22 & 23 Geo, 5, c. 48,
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cost. However, he could claim compensation from the local au--:
thority for the loss of development value in his land. Once a- ·
gain, this control was weakened by the fact that local authorities
could not afford to plan without reference to possible claims for
compensation which might result from their planning decisions.
The act was regulatory rather than permissive; if effective,
its provisions would have prevented unwanted development from
taking place. However, there was no grant of powers to local
authorities to carry out development or redevelopment projects
themselves or for them to make arrangements with private con- ,
tractors to carry out work which was necessary from the planning point of view. The procedure for putting plans into operation was made even more unwieldy than before, because the act
once again made it necessary to lay proposed schemes before
Parliament.1 7 Since an operative scheme, by the terms of the
1932 Act, was almost equally hard to modify, it became the
practice of those local authorities which did reach the point of
preparing a scheme to zone areas for development out of all
proportion to the needs of the community. The Report of the
Committee on Land Utilisation (the Scott Committee)18 shows
that even in those plans which were made, residential zoning
was sufficient for the needs of 300,000,000 people. Most authorities, however, failed to make any scheme at all.19
17. The full procedure was as follows: (1) a resolution to draft a scheme

had to be passed by the local authority and approved by the Minister of
Health; (2) a phase of "interim development" ensued while the scheme
was being drafted; this might take several years; (3) the scheme would
then have to be adopted by the local authority within 9 months of being
drafted; (4) approval for the scheme would have to be obtained from the
Minister and from both Houses of Parliament. This did not mean that
the matter would have to be debated and voted upon, but the scheme had,
to be presented to each House, and, if not challenged in either House, or
within 6 weeks thereafter in the High Court, the scheme would become
operative. It needs, perhaps, to be emphasized that if a developer del
erately failed to conform with the provisions of the draft scheme, effective measures against him could only be taken after the local authority
had run through this formidable obstacle course unscathed.
18. See note 43 infra.
19. The statistics, as of June 1942, were as follows:
Acreage
Acreage in respect
covered by
of which resolutions
operative
to plan approved,
Total
planning
but schemes not yet
Acreage
schemes
operative
England
32,209,112
1,664,862 (5%)
23,609,740
(73%)
Wales
5,139,103
55,187 (1%)
1,870,078
(36%)
Scotland
19 1453 1618
89 1409 ( .4%)
1 1711 1553
(48 )
Totals
56,801,833
1,809.458 ( 3%)
27,191,371
[Reprinted from Young, Country and Town 90 (1943).]

( 9:t1

HISTORY OF PLANNING

13

Lastly, it should be stated that, although it may not have
worked in practice, the 1932 Act continued the process of extending the scope of planning activities; not only were larger
areas subject to potential planning control, but more activities
were to be included in the planner's considerations. The preservation of trees and woodlands was .made the subject of specific provisions of the act, and owners could be prevented from
felling trees if the local authority felt that the amenity which
was afforded to the public by particular wooded areas should
be preserved for the benefit of the community. Similarly,
buildings of historic or architectural interest could be preserved.
It is hoped that this short synopsis of British planning experience will help to explain why the 1947 Town and Country
Planning Act came to be passed. Of all the lessons which had
been learned by this experience, perhaps the most important
was that although grand designs for land use can be conceived
abstractly, there is great difficulty in putting these ideas into
practice. At the heart of the whole problem lies the "compensation bogey"; in other words, it is not sufficient merely to
give local authorities power to make schemes with regard to
land use. These schemesmust be enforceable, and they will
not be enforced, or even made, in circumstances where local
authorities are incapable of meeting the financial obligations
which result from the use of these powers.
Of course, some local authorities are in a better position
financially to meet these obligations. But in the nature of
things, such authorities are usually. found in the wealther districts where the need for planned land use is less pressing.
There will therefore be differences in attitude of the various
local authorities to planning, many of them feeling that planning is an expensive luxury, not likely to be politically popular, and, even if it were, not financially possible. To remedy
this, some sort of supervision and control by the central government was clearly indicated, coupled with the grant of government funds to aid those areas which could not afford the
compensation which would be payable for efficient planning. In
the alternative, some method of avoiding the payment of compensation had to be devised.
In any case, at the end of the Thirties, it was clear that
further legislation was necessary. Only five percent of the
land in England and one percent of that in Wales was actually
subject to an operative planning scheme. There were 1,441
local authorities which were responsible for putting the existing
legislation into effect, and many of them, far from having land
under an operational scheme, had not even completed a draft
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scheme. Naturally, little was done during the war to implement
actual physical planning; but statutes were passed which were of
considerable importance. However, the main interest of any
historian of planning in Britain who comes to survey these years
must be focused upon three monumental reports which were made
during these years, and which shaped the course of future planning legislation.
D.

The Three Reports

The situation which gave rise to the establishment of the
committees which made these reports is well described in the
Minister of Town and Country's progi:ess report of 1951:
Some inherent defects in nineteenth-century industrial
development had by now become apparent. Under the more
competitive and variable economic conditions of the twentieth century, the siting of heavy industry on coalfields and
in the hinterland of ports without other nearby industries
to absorb unwanted labour was found to have terrible weaknesses. Shipyards, cotton mills and collieries were especially vulnerable to the depression which world conditions helped to produce, and many of their workers migrated
to the south, where light industries and the distributive
trades held out better hopes of employment. The squalid
living conditions in the older industrial towns were an added
stimulus to move away. At the same time, the increasing
threat of air attack had made it plain that, from the strategic point of view, industry was dangerously over-concentrated in certain areas. In 1937, a Royal Commission was
set up ••• to investigate the problems of distribution of the
industrial· population and to propose remedies. 20

The Royal Commission referred to here was the Royal
Commission on the Distribution of the Industrial Population.
The report published in 1940, named after the chairman of
the Commission, is known as the Barlow Report.21
1.

The Barlow Report

The Commission had spent three years hearing voluminous evidence as to the actual situation. Unhappily, there was
disagreement among the members as to what should be done
20. Minister of Local Government & Planning, supra note 10, at 5-6.
21. Royal Commission on the Distribution of the Industrial Population,
Report, Cmd. No. 6153 (1940).
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to remedy that situation. Some conclusions were accepted unanimously, however, and it is worthwhile examing these points
of agreement. The need for a national authority was recognized by all, as was the need for the redevelopment of congested
urban areas and the decentralization or dispersal of industries
and industrial population from these areas.
In order to
achieve these aims the central authority would need power to
review all planning decisions to insure that they were consonant with the national interest; the municipalities should carry
out the necessary redevelopment, but on a regional basis, and
funds should be made available for this purpose by the national government. As a later committee pointed out:
The advance towards a new conception of planning under
positive central direction crystallised in these recommendations of the Barlow Commission marks a turning point in
the evolution of planning in this country. It must, as it
seems to us, be accepted from these recommendations that
the character and situation of all future development, whether domestic or industrial, must ultimately be governed by
considerations such as the distribution of the population,
the problems of defence and communications and the claims
of agriculture. And from this it follows that private and
local initiative must be subjected to State control. This
necessary conclusion does not involve the suppression of
individual initiative and enterprise, but it does involve acceptance of the view that the State must determine the
areas in which they may operate·. 22

The most fundamental point on which the Commission was
agreed was the necessity of tackling the problem on a national
scale. This course of action would mean that local authorities
would be required to give up some of their powers in favor of
Parliament. Despite the opposition which such a mo'Ve would
be bound to cause in a country where the institutions of local
government are older than Parliament itself, this basic idea
has been the foundation, not only of all subsequent reports on
this matter, but also of all legislation.
However, this is not the whole story of the Barlow Commission, for among the members of the Commission there were irreconcilable differences as to what powers should be assigned to
the new central authority which it was proposed to create. The
majority favored the formation of a National Industrial Board;
22. Expert Committee on Compensation & Betterment, Final Report, Cmd.
No. 6386 at 10-11 (1942) [hereinafter cited as the Uthwatt Report].
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which A has undertaken on B's own land, in the absence of any
agreement between them. And yet here we find Parliamentary .
committees, at a time when the right of property was probably
more jealously guarded than at any other time, apparently condoning this infraction of established common law principles.
The concept was extended in the early part of the present
century. Both definitions quoted above contemplate the performance of some public works; the 1909 Act allowed local authorities to collect betterment where any property was increased in
value "by the making of any town planning scheme," thereby
bringing within the scope of betterment increases in value
which were due, not to the construction of public works, but
to negative restrictions, for example, on the density of buildings, which required more land to be used in accommodating a
given number of people so that building values would attach to
land which would otherwise have remained undeveloped. In 1918
yet another Parliamentary committee report specifically included in its definition the right of the State to collect betterment
for improvement which it had instigated.26
Although no act defined betterment, many acts provided for
its collection, but in differing forms. In some cases, collection was by way of a direct levy on a percentage of the increased value (never more than seventy-five percent); in others,
it was by way of a set-off against compensation claims arising
out of injurious effects to other land in the same ownership.
Yet a third method, known as recoupment, was by compulsory
purchase of the land adjoining the property to be improved and
subsequent resale at the enhanced value. Again, the obvious unfairness of the third method is hard to reconcile with nineteenth
and early twentieth century attitudes toward property rights because the "public purpose" served by acquiring the land was
the gain of the profit which could be reaped by subsequent resale, and because local authorities, until 1947, had no justification for going into the real estate business, especially if their
bargaining power were bolstered by a grant of eminent domain
power. In order to investigate the whole problem of compensation and betterment, another committee was appointed-the
Expert Committee on Compensation and Betterment, known as
the Uthwatt Committee.27
The Uthwatt Committee examined the question of betterment and discovered that however broad the power to collect
betterment might be, local authorities, in fact, very seldom
26. Committee on the Acquisition and Valuation of Land for Public Purposes, Second Report, Cmd. No. 9229 (1918).
27. Expert Committee on Compensation & Betterment, supra note 22.
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collected any betterment at all, mainly because of the extreme
difficulty of showing that an increase in the value of land was
directly attributable to their operations.28 The 1909 Housing,
Town Planning, etc., Act contained provisions enabling local
authorities to collect fifty percent of the increase in the value
of property which was attributable to the operation of a town
planning scheme.29 This figure was increased to seventy-five
percent by the 1932 Act, but the owners could require deferment of claims until the betterment had been realized.30 The
Uthwatt Committee came to the conclusion that the "fairness
of the principle of betterment commands general acceptance.
It is in its practical application that difficulties arise ...31 They
endorsed recoupment as being the best method of collection and
recommended that "local authorities should be given general
powers to buy land compulsorily for recoupment purposes, subject to their obtaining the sanction of the Central Planning Authority. • • . It should be .open to the Central Planning Authority, if they think fit, to depute a competent official to visit the
locality to make informal enquiries into the matter, but in our
view no public enquiry should be held, and there should be no
right of appeal against the decision of the Central Planning
Authority. 11 32 In cases where this would be inappropriate, they
recommended that "in view of the difficulties inherent in the
present system of collecting betterment under the Town and
Country Planning Act, 1932, and its failure to produce practical results, the system should be abandoned in favour of our
28. Whatever the complaints about the theory of collecting betterment
may be, the Uthwatt Committee discovered that it is of ancient lineage. A statute of 1427 (Commissions of Sewers, 1427, 6 Hen. 6, c.5)
authorized commissioners of sewers to find out who held land which
was drained by public sewers and to "distrain all of them for the
quality of their lands and tenements •••to repair the said walls •••
so that no tenants of lands or tenements ••• which have or may have
defence, commodity or safeguard by the said walls ••• shall in any
wise be spared this • • • •11
29. 9 Edw. 7, c. 44, §58 (3).
30. Supra note 16, generally. It is interesting to note that the original
bill, as introduced in 1931, allowed for collection of 100% of the increase. This was criticized on the ground that it would take all inducement from property owners to develop their property; when the
bill was re-introduced in 1932, the figure was reduced to 75% although efforts to reduce it to 50% were unsuccessful. It will be seen
later how the introduction of a 100% development charge in the 1947
Act was criticized on exactly the same ground, and the provision
was repealed in 1953.
31. Uthwatt Report f276 at 115.
32. Id.,f283 at 119.
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scheme for a periodic levy on increases in annual site values. ,.33
This scheme is described in detail in the report and consists
in essence of a basic valuation, with subsequent revaluations
every five years, the owner paying a levy in proportion to the
increase. The scheme necessarily incorporates a new extension of the betterment principle which appealed to the Committee, i.e., that the State should be able to collect betterment, not
only for increases in value due to central or local government
operations, but also for increases due to any other factor.
Much more fundamental, however, were the Committee's
recommendations with regard to compensation. The Committee
stated two propositions upon which its recommendations are
based. The first is that "national planning is intended to be a
reality, and a permanent feature of the administration of the internal affairs of this country." They continued:
We assume that it will be directed towards ensuring that
the best use is made of land with a view to securing economic efficiency for the community and well-being for the
individual, and that it will be recognised that this involves
the subordination to the public good of the personal interests
and wishes of landowners. Unreserved acceptance of this
conception of planning is vital to a successful reconstruction policy, for every aspect of the nation's activity is ultimately dependent on land. The denser the population, the
more intensive the use of land becomes in order that the
limited area may be capable of furnishing the services required: the more complex the productive organisation of
society, the more highly developed must be the control of
land utilisation exercised by or on behalf of the community.
In our analysis of the difficulties of compensation and
betterment we begin with an appreciation of the fact that
fundamentally the problem arises from the existing legal
position with regard to the use of land, which attempts
largely to preserve, in a highly developed economy, the
purely individualistic approach to land ownership. That
was perhaps inevitable in the early days of industrialisation and limited facilities of communication, but it is no
longer completely tenable in our present stage of development and it operates to prevent the proper and effective
utilisation of our limited natural resources. Town and
country planning is not an end in itself; it is the instrument by which to secure that the best use is made of the
available land in the interests of the community as a whole.
By nature it cannot be static. It must advance with the
condition of society it is designed to serve. 34

33. _fil:., 11293 at 125.
34. ~ 1117 at 11-12.
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After the publication of the Committee's Interim Report in
1941,35 a government spokesman intimated the government's
acceptance of the principle of national planning under a Central
Planning Authority. Since the Interim Report contained the essentials of the Final Report, it was assumed by the committee
that this meant that the government was in favor of establishing a national body to control planning and that this body would
possess something like the strong powers which had been advocated by the minority of the Barlow Commission. The Uthwatt
Committee accordingly declared:
We wish to make it clear, however, that the system we
regard as necessary for an effective reconstruction, and
which we have therefore assumed, is one of national planning with a high degree of initiation and control by the Central Planning Authority, which will have national as well
as local considerations in mind, will base its action on
organised research into the social and economic aspects
of the use and development of land, and will have the backing of national financial resources where necessary for a
proper execution of its policy. 36

These excerpts have been quoted in full in order to indicate the fundamental attitude of the committee. Since the committee was appointed by Mr. Churchill's wartime Coalition Government, and was headed by an influential Lord Justice of Appeal, its opinions could not be shrugged off as those of heady,
irresponsible politicians or reformers.
Having stated the assumptions upon which it would operate,
the committee proceeded to discuss the current situation with
regard to compensation. They found that one of the principal
irritants to local authorities, and a ubiquitous obstacle to effective planning was the concept of "floating value." To define
this, the committee quoted a report issued by the Ministry of
Health:
If all building except agricultural is permanently prohibited
over wide areas, compensation must be paid for the loss
of potential building value over these areas. It may be
that on any reasonable estimate that can be formed not
more than 100 houses are likely to be built in a 100,000acre rural zone in the lifetime of the [planning] scheme,

35. Expert Committee on Compensation & Betterment, Interim Report,
Cmd, No. 6291 (1941).
36. Uthwatt Report "ll 7 at 12.
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so that over the whole zone the loss of "potential building
value" on prohibition of any building would be only 100
houses. But potential building value is necessarily a
"floating value" and it is practically impossible to predict
where it will settle. Hence, if the 100,000 acres are held
in many ownerships, and claims by individual owners for
loss of potential value come to be separately adjudicated (as
under the present system they must be), the total resulting
bill for compensation is likely to be enormous, and greatly
to exceed in the aggregate the amount of real loss. 37

The committee also pointed out that the public control of
land use would necessarily result in a "shifting value" of land;
in other words, it increases the value of other land, but it does
not destroy land values. Ideally, these two factors should cancel each other out. Every time the value of some land is decreased, the value of other land ought to be increased. And
what the State, or the local authority, pays out by way of compensation, it ought to be able to collect by way of betterment.
Neat though this economic theory may be, however, in practice
it operated in a haphazard manner, and to the great disadvantage of the government or local authority. The "floating value"
attached to all developable land increases the total compensation cost which cannot be recouped by way of betterment for
the following reasons: firstly, there seems to be no effective
machinery for collecting betterment; secondly, the collection of
100 percent betterment has been found to be politically objectionable; thirdly, there is no "floating betterment"; while the
planning authority has to pay for all potential development
losses incurred as a result of its planning activities it cannot
collect "potential betterment," i.e., the amount by which the
value of property has already or"may in the future be increased
by good planning
As to the principles of compensation, the committee stated
five basic propositions:
(1.) OWnership of land does not carry with it an unqualified right of user.
(2.) Therefore restrictions based on the duties of
neighbourliness may be imposed without involving the conception that the landowner is
being deprived of any property or interest.
37. Ministry of Health, Town & Country Planning Advisory Committee,
Report on the Preservation of the Countryside 11"42 (1936), as quoted
in the Uthwatt Report f25 at 15.
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(3.) Therefore such restrictions can be imposed
without liability to pay compensation.
(4.) But the point may be reached where the restrictions imposed ex.tend beyond the obligations
of neighbourliness.
(5.) At this stage the restrictions become equivalent
to an expropriation of a proprietary right or
interest and therefore (it will be claimed)
should carry a right to compensation as such. 38

In attempting to formulate a solution to the problems which had
been raised, the committee had in mind four considerations
which its recommendations should possess: (1) they should permit of a permanent solution; (2) they should not result in State
confiscation without fair compensation; (3) they should be capable of immediate adoption; and (4) they should not interfere unnecessarily with the economic life of the community. The main
problem which they tried to solve was the compensation problem in planning because
"planning, which is directed to securing the best social
use of land, tries to operate within a system of land ownership under which there is attached to land a development
value depending on the prospects of its profitable use. Jf
there is to be a completely satisfactory basis for planning
which gets rid of the difficulty, the system itself must be
revised, for difficulties which arise out of a system are
not solved by framing a new code for assessing compensation and collecting betterment which operates within that
system.1139

The most significant recommendation of the committee lay
in its solution to this problem. Specifically they recommended "the immediate vesting in the State of the rights of development in all land lying outside built-up areas (subject to certain
exceptions) on payment of fair compensation, such vesting to be
secured by the imposition of a prohibition against development
otherwise than with the consent of the State accompanied by the
grant of compulsory powers of acquiring the land itself when
wanted for public purposes or approved private development. n40
What the members of the Committee meant here was not the
nationalization of land; indeed, they went out of their way to say
38. Uthwatt Report f35 at 21-22.
39. ~ f37 at 22.
40. l!!:,f49 at 27.
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that this was not an acceptable solution to the problem. 41 Rather
their aim was to unify the ownership of the development rights
in land, for only in this way could compensation difficulties
caused by a "floating value" be eliminated. The committee examined various "pooling schemes" for the unification of development rights, but found them unsatisfactory. The adoption of
their recommendations would mean, as they saw it, that there
would be planning control over land use, which had existed in
theory for some time, but that otherwise the owners of land
would be in exactly the same position as they were before.
Land would still be bought and sold on the market, and the
legal title would remain in the owner who would also receive
compensation for the loss of his development rights. Since
these rights had been subject to control before, he had lost
nothing; on the contrary, he would now be compensated for
their loss.
It was hoped that planning authorities would now be able
to plan confidently and boldly, without the threat of facing huge
compensation bills. In order to assist them still further the
Committee suggested that all land which was not at the time
subject to planning control should, by legislation, be deemed to
be so, so that planning permission would have to be obtained
for all development, whether or not there was a plan in existence for the area. It was not proposed to create a government
department to deal with planning matters equal in rank with
other government departments; rather it was felt that a Minister who had no departmental cares and who was in a position
to advise local authorities was needed. The report is perhaps
purposely rather vague as to what his precise functions would
be.
The broad principles of policy would, we apprehend,
be settled by the Cabinet after consideration by a Committee of Ministers presided over by the Minister for
National Development. The making of schemes necessary
to carry out that policy would fall to the Committee of
Ministers presided over by the Minister for National Development. Upon those schemes the Committee would
have the assistance of the various Government Departments.
41.

~ ,r39

at 24. "To some an easy solution to the problem is to be
found in the imposition of complete planning control without compensation, or in confiscation by the State of the rights of development or of all land in private ownership, but these, so far from
being a solution to the compensation-betterment problem, are only
the expression of a particular political theory."
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The actual execution of the schemes and formulation
of detailed ~lans would fall to the Government Department
concerned. 2
•

One may perhaps conclude that the reason why the committee's suggestion in this regard was never realized was that it
would be almost impossible to set up planning on a national
scale without giving the Minister considerable powers, and if
he is to exercise these powers effectively, he must have a government department to aid him. Significantly, the report devoted only two of its 180 pages to this topic, and it would seem
that less attention was devoted to this aspect of the problem
than to any other.
3. The Scott Report
A committee43 was appointed in· 1941 to "consider,the
conditions which should govern building and other constructional development in country areas consistently with the maintenance of agriculture, and in particular the factors affecting the
location of industry, having regard to economic operation, parttime and seasonal employment, the well-being of rural communities and the preservation of rural amenities. n44 The importance
42. ld:711363 at 157.
43. The Committee on Land Utilisation in Rural Areas-The Scott Com-

mittee.
44. Committee on Land Utilisation in Rural Areas, Report, Cmd. No.
6378 at iv (1942) [hereinafter cited as the Scott Report]. The strong
bonds of sentiment which attach the Briton to his countryside were
thought to be sufficiently significant by the Committee for it to quote

the following passage from H. G. Wells:
There is no country side like the English countryside for those who have learned to love it; its firm
yet gentle lines of hill and dale, its ordered confusion of features, its deer parks and downland, its
castles and stately houses, its hamlets and old churches, its farms and ricks and great barns and ancient
trees, its pools and ponds and shining threads of
rivers, its flower-starred hedgerows, its orchards
and woodland patches, its village greens and kindly
inns, Other countrysides have their pleasant aspects,
but none such variety, none that shine so steadfastly
throughout the year •••• None change scene and character in three miles of walking, nor have so mellow
a sunlight nor so diversified a cloudl.and nor confess
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which is attached to preserving rural life and amenities in Great
Britain is such that to the observer who is unaware of it, much
of the recent legislation will be meaningless; it is a cause which
is near to the heart of politicians of all parties, and considerations based upon the preservation of rural amenities bear as
much weight in legislation as those based upon more prosaic
grounds.
The Committee exhaustively reviewed the condition of rural
life in England, pointing out that rural housing was often dilapidated, that frequently country houses were not supplied with water, gas, electricity, or sewers, and that this was causing large
numbers of the rural population to migrate to the cities, greatly to the discomfiture of the already overcrowded cities and to
the detriment of agriculture. The migration was also having
marked sociological effects; it has been estimated that between
three and four million people live in village communities in
Great Britain, and the village was declining as a social institution, with the departure of its younger folk for the towns. In
general, the Committee agreed that agriculture and country life
were "sick" and that efforts must be made to resuscitate them.
The Scott Committee based its recommendations upon certain agreed policy aims, namely, (1) the establishment of a Central Planning Authority, (2) the encouragement of industry and
commerce, (3) the maintenance of a prosperous agriculture,
(4) the resuscitation of village and country life, and (5) the preservation of amenities. In order to achieve these aims the
Committee recommended that the supply of essential services
should be brought under national planning control, that national
parks and nature reserves should be delimited, and that outdoor advertisements should be controlled. There was substantially no difference between its recommendations as to the governmental administrative organization and the suggestions which
had been made by the Barlow and Uthwatt Reports, namely, the
creation of a Central Planning Authority in the form of a commission with regional offices under a Minister, of Cabinet rank,
free from departmental duties.
(Footnote continued)
the perpetual refreshment of the strong soft winds
that blow from off the sea, as our mother England
does. (Scott Report, p.v.)
The Committee also concluded: " [ T] here is an innate love of nature
deeply implanted in the heart of man and the 'drift from the land'
has been occasioned in large measure by economic inequalities between town and country rather than by any deep love of supposed urban joys." (Scott Report, p.v.)
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Among the most important of the committee's suggestions
was that the proper local authority to deal with planning matters was not the rural or urban district council, but the more
comprehensive county council, and, further, that any expenditures incurred through attempting to plan on a national rather
than a local scale should be met out of national funds.
4.

Summary of the Three Reports

Examining the three reports as a whole, three points stand
out upon which they are all agreed, expressly or impliedly. An
urgent need existed for national planning on a scale with which
the current planning legislation was unable to cope. If this planning was to be effective, private rights in land would have to be
subject to the public welfare, and this would naturally restrict
landowners in the use to which they put their land. Finally, planning should be compulsory upon those local authorities which
were charged with the planning function. As can be seen, great
care was taken to avoid giving the impression that planning was
no longer to be a local affair. None of the committees recommended giving the Minister the powers which he was in fact
given, but, at the same time, there was to be a greater measure of central integration of the differing functions of planning.
The impact of these three independent reports carried tremendous weight. In 1943 the government immediately set about
preparing legislation to embody their princ~al recommendations. 45 More legislation followed in 1944 6 enabling local
authorities to acquire land expeditiously in war-damaged or badly
laid-out areas and either to dispose of such land for private development or to develop it themselves; however, the local authority was not permitted to sell the freehold of land which it
had compulsorily acquired, or to grant leases for more than
ninety-nine years. This was admitted at the time to be stopgap
legislation to prepare the way for the later, more comprehensive
acts.
Before discussing the legislation in detail, it may be of
assistance to the reader who is not conversant with the structure
of British local and national government to outline some of their
more important features, with special reference to those aspects
of government which affect, or are affected by, planning legislation.
45. Minister of Town & Country Planning Act, 1943, 6 & 7 Geo, 6, c.5, extended "interim development control" to all land in the country not already covered by a planning scheme or a resolution to prepare one.
It also empowered local authorities to take immediate enforcement
action against development which threatened their planning proposals.
46. Town and Country Planning Act, 1944, 7 & 8 Geo. 6, c. 47.

