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SERVICE AND RETURN OF SUMMONS.
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19 North Dakota, 531,

FiSK, J.

SERVICE AND RETURN OF SUMMONS.

When the owner of the property is a resident of this state

the statute requires personal service to be made on him

of the notice of the expiration of time for redemption.

SECTION
It is respondent's contention, and the trial court so held,

1.

PERSON AL SERVICE.

that the stipulated facts fail to show a compliance witli

Mcl{ENZIE V. BOYNTON.

the statute in this respect. In this we think they are cor-

rect. It is not contended by appellant that personal service

Supreme Court of North Dakota.

of such notice was in fact made ; the contention merely be-

ing that the stipulated facts show the equivalent of per-

1910.

sonal service. In this they are in error. The delivery by

19 North Dakota, 531.

the sheriff of a copy of such notice to W. J. Freede, an

employee at the Sheridan House, falls far short of personal

FrsK, J .
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service upon McKenzie. For all that is contained in the

alleged proof of such service McKenzie may have been

• * * * * * * * * •

actually in his room in said hotel at the time the Sheriff

left with said employee the copy of the notice. The personal

service required by the statute must, we think, be made in

the manner of making personal service of a summons as pro-

vided by section 6888. Kev. Codes 1905. That section so

far as applicable, r(>ads as follows: "The summons shall be

served by delivering a copy thereof as follows; ***** (7]

III all other cases, to the defendant personally, and if the

df'feiidant cannot conveniently be found, by leaving a copv

tlierc'of nt liis dwelliTig house in the presence of one or more

of his family over the age of fourteen years; or if the de

fondant resides in the family of another, with one of the

88

When the owner of the property is a resident of this state
the tatute requires personal service to be made on him
of the notice of the expiration of time for redemption.
It i r pondent 's cont ention, and the trial court so held,
that the stipulated facts fail to show a compliance wjth
the tatute in this r espect. In this we think they are corr ct. It is not contended by appellant that personal servl.ce
of u h notic wa in fact made; the contention merely bein o· that the tipulated f acts show the equivalent of per. nal . rvice. In thi th y are in error. The delivery by
th
h riff of a copy of such notice to W. J. Free de~ an
ploy at the , h rjdan House fall s far short of personal
rv1
upon :i\fcKrnzie. For all that is confajned in the
a1l g >cl roof of n h
rvi e :i\1cl( nzie may have been
a tua1ly in hi. ro m in , aid hot ] at the time the Sheriff
le ft with . aid mployr t1w copy of the notic . The personal
· rvir reriuir 1 1 y th tatute mu. t, w think, be made i n
lt(' mann r of making prr. onal , n irP of a . nmmon. as proi<1Pd l y . rti on 6<. 8. Rev. ,od s J 905. That sec tion so
fnr a npplirah1 , n a , R. foJlow. : "Th snmmon. hall lw
' f•n·Clcl h~1 <l<'liw~ rin .o- a opy th ,r of a follow ; * * * ** (7 )
In nll otli<'r <'a ·e. to the d f nJant pr ona ll ., and if thr
dPf<·rnlant c·~ nnot <'<rnv0n1 ntly h found by ] a vino· a op\'
l1<·rr•flf' ~it hi · cl n·1li11g· hon . in tl1 pr . n e of on , or mm·p
fJf hi f'mnily O\'c•r 111 ng·0 of f nrte n y ar. ; r if th d
I' ·nd:int re>. ic!P. in tl1 • fami ly f anoth r, with one of tlw
:

1
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SERVICE AND RETURN OF SUMMONS

Sec. 1] Service and Retuen of Summons 39

members of the family in which he resides over the ago

(if fourteen years. Service made in any of the modes pro-

vided in this section shall be taken and held to be personal

service. * * *" Plaintiff had no family nor was he resid-

ing in the family of another within the meaning of the

statute. His residence was at a public hotel; hence the

service which, under the statute, would be valid and bind-

ing on him could be made only by delivering to him per-

sonally the notice required. For like reasons the attempted

substituted service by registered mail, even if the proof

thereof was complete, is utterly unavailing. As said by this

court in Bank v. Holmes, 12 N. D. 38, 94 N. W. 764; '^The

term 'personal service' has a fixed and definite meaning in

law. It is service by delivery of the writ to the defendant

personally.^ Other modes of service may be given the force

of such service by legislative enactment. But the use of the

words 'personal service,' unqualified, in a statute means

actual service by delivering to the person, and not to a
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proxy"— citing Hohhy v. Bunch, 83 Ga. 1, 10 S. E. 113, 20

Am. St. Rep. 301. See also 19 Encyc. PI. & Pr. 613, 630 et

seq. ; 32 Cyc. 448, 457, and cases cited. See also R. I. Hos-

pital Trust Co. V. Keencij, 1 N. D. 411, 48 N. W. 341. * * *

lln the absence of any statutory provision on the subject, it was held in

Ball V. Shattuck, (1855) 16 111. 299, that personal service must be by reading

the writ to the defendant. Delivery of a copy is not sufficient. Law v

Grommes, (1895) 158 111. 492, 41 N."E. 1080.

KROTTER & CO. V. NORTON.

Supreme Court of Nebraska. 1909,

84 Nebraska, 137.

Epperson, C.

Plaintiff instituted an action in equity to foreclose a

39

memb r of the family in which he r sid
o'er the age
nf fourt en years. S ryjc mad in an> of the modes pro' ided in thi ection shall be tak n and h ld to b personal
·ervice. * * * '' Plaintiff had no family nor wa he re iding in the family of another within th meaning of the
·tatute. His residence was at a public hotel; hence the
ervice which, under the statute, would b valid and binding on him could be made only by deli ring to him peronally the notice required. For like rea on the attempted
ubstituted service by regi tered mail, even if the proof
thereof wa complete, is utterly unavailing. As said by this
court in Bank v. Holnies, 12 N. D. 38, 94 N. W. 764; "The
term 'personal sen ice' has a fixed and definite meaning in
law. It is service by delivery of the writ to the defendant
personally. 1 Other mode of ervice may be given the force
f such ser ice by legi lative enactment. But the u e of the
words 'personal service,' unqualified in a tatute mean
actual service by deli v ring to the person, and not to a
proxy' ' -citing Hob by v. Bimch, 83 Ga. 1, 10 S. E. 113, 20
m. St. Rep. 301. See also 19 Encyc. PL & Pr. 613, 630 et
eq.; 32 ye. 4±8, 457, and case cited. See al o R. I. Hospital Trust Co. v. Ke n y , 1 N. D. 411, 48 N. W. 341. * * *

* * * * * * * * * *

'■battel mortgage given by the defendant, G. W. Norton, to

])laintiff upon a frame dwelling house and frame barn situ-

ate on land in the possession of mortgagor under a five

year lease. The mortgagor and his wife were made de-

fendants, and a summons was issued in which they were

1In the abi>enre of any statutory provi ion on the ubject, it was held in
Ball v. hattu ck, (1 55 ) 16 111. 299, that per onal service mu t be by readin r,
the writ to the defendant. Delfrery of a copy is not sufficient. Law v.
Grommes, (1 95) 158 Ill. 492, 41 . E. 1080.

KROTTER & CO. V. N RTON.

Sitpre-w11e Court of Nebraska. 1909.
84 N ebras'1 a, 137.
EPPERSON,

c.

Plaintiff in tituted an action in equity to foreclose a
1·1ia tt 1 mort 0 ·a <Ye giYen by th
f ndant G. W. Norton to
1 laintiff up n a frame d llin°· hou e and frame barn situate on Ian in the po
ion f mort a or und r a fiye
year lea
The morto·a()' r and hi wif were made d fendants and a summon w s i u d in which they were

40
40 Tkial Peactice [Chap. 2

named as '*G. W. Norton and wife, Mrs. G. W. Norton."

The return of the sheriff showed personal service. * *

* * * Still later and upon default of defendants, the court

rendered a decree of foreclosure, and directed a sale of the

mortgaged property for the satisfaction of plaintiff's debt.

After the sheriff had sold the property, but before confirma-

tion, the defendants filed an application to set aside the

sale,^ * * *

Objection is made that there was no personal service of

summons upon Mrs. Norton. It appears from the testi-

mony of the sheriff that the summons was not served by

the actual delivery of a copy thereof into the hand of Mrs.

Norton, but such service is not necessary to constitute per-

sonal service. According to Mrs. Norton's own testimony,

we are convinced that there was personal service of the

summons upon her. At the time of the service of the

summons and the notice of application for injunction, she

testified that the sheriff came to their home and into the
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room where she and her husband were; that the sheriff

read the papers aloud, both the notice and the summons, in

the presence of both defendants ; that she heard them read ;

that the sheriff handed the two papers to her husband,

saying one of them was for the husl)and and one for the

wife ; that she knew that there was a paper left there for her,

and that she was named therein as the wife of George W.

Norton. At the time Mrs. Norton told the sheriff that she did

not know what he summoned her for; that she did not sign

any papers, nor have any dealings with the plaintiff. Her

testimony is corroborated by her husband, also by the

sheriff, except the latter testified that he laid the papers in-

tended for Mrs. Norton upon the table, at which she was

employed all the time he was there, attending to the break-

fast dishes. As we view it, it is immaterial whether the

sheriff laid the papers intended for Mrs. Norton upon the

table or handed them to her husband. Whichever it was, it

was done in Mrs. Norton's presence, with full knowledge

on her part that one of the copies of each paper was in-

tended for her. She so understood it, and was as fully in-

formed as tliough the sheriff had actually delivered the

papers into her own hands. This is clearly distinguishable

1 Thi'^ was ajijiarc'iitly (jratitefl, though the report does not expressly say so,

and the appeal was taken from this order.

TRIAL PRACTICE

[Chap. 2

named a "G. W. Norton and wife, Mrs. G. vV. Norton."
The return of the sheriff showed personal service. * *
* * * Still later and upon default of def end ants, the court
rendered a decree of foreclosure, and directed a sale of the
mortgaged property for the satisfaction of plaintiff's debt.
After the sheriff had sold the property, but before confirmation, the defendants :filed an application to set aside the
ale.1 * * *
Obj ection is made that there was no personal service of
, ummons upon Mrs. Norton. It appears from the testimony of the sheriff that the summons was not served by
the actual delivery of a copy thereof into the hand of Mrs.
Norton, but such service is not necessary to constitute personal , ervice. According to Mrs. Norton's own testimony,
we are convinced that there was personal service of the
ummons upon her. At the time of the service of tbe
ummons and the notice of application for injunction, she
testified that the sheriff came to their home and into the
room where she and her husband were; that the sheriff
read the papers aloud, both the notice and the summons, in
the presence of both defendants; that she heard them read;
that the sheriff handed the two papers to her husLand,
ayino· one of them was for the husband and one for the
wife ; that she knew that there was a paper left tlrnre for he"!',
and that she was named ther ein as the wife of George W.
Norton. At the time Mr . . N ortor. told the sheriff that she did
not know what he summoned her for; that she did not sign
any papers, nor have any dealing. with the plaintiff. Her
t timony i corroborated by her hu band, also by the
.-b riff, except the latter te tin ed that he laid the papers int n cd for )\{rs. Norton upon the table, at which she was
employ d all the time he was th re, att ndinO' to the breakf .. t cli . h s. As we view it, it is imm t rial whether the
.. h riff laid th papers int nd d for Mr . Norton upon the
t l or hand
th m to her husband. Whichever it was, it
WH.' <lon
in l\frs. Norton 's pr nc , with full knowl dge
m h ·r part th t on of th copi s of ach paper wa int• d cl for h r. Rh so under t d it, nd wa as .fully inf rmrrl . th ugh th sh riff had actually d li v red the
p. JWr, in1 h r wu hand.. Thi is 1 rly istinO'uishable
1 Thic.: \HIA apparN11ly grn1Jf cl, though the report does not expressly say so
and th appeal was tak n f1 om thit:1 order.
'

Se . lJ
Sec. Ij Service and Retubn of Summons 41

from Holliday v. Brown, 33 Neb. 657, in which it appears

that the wife was not present, and knew nothing of the at-

tempted service of the summons upon her. If the actual

delivery into the hand of a defendant is necessary to consti-

tute personal service, one might effectively and forever

avoid service of process by refusing to disclose her true

name, and by refusing to take a copy of a summons into her

hands.

**********

We recommend that the judgment of the district court be

bER\'l E AND .RETURN OF SUMMONS

41

from Holliday v. Brown, 33 Neb. 657, in which it appears
that the wife was not present, and knew nothing of the attempted service of the summon upon her. If the actual
delivery into the hand of a defendant is nee sary to con titute personal service, one might effectively and forever
avoid ervice of process by refusing to disclose her true
name, and by refu ing to take a copy of a summons into her
hands.

reversed.

By the Court: For the reasons given in the foregoing

opinion, the judgment of the district court is reversed and

this cause remanded for further proceedings.

Reversed.

BOGGS V. INTER-AMERICAN MINING AND SMELT-

ING COMPANY.

Court of Appeals of Maryland. 1907.
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105 Maryland, 371.

ScHMucKER, J., delivered the opinion of the Court.

We recommend that the judgment of the district court be
rever ed.
By the Court: For the rea ons given in the foregoing
opinion. thP judgment of the di ~ trict court is reversed and
this cause remanded for further proceedings.
Reversed.

The first of the cross appeals in this case is by William

R. Boggs, the plaintiff below, from an order of the Super-

ior Court of Baltimore City striking out upon terms a

final judgment theretofore rendered in his favor against

the Inter- American Mining and Smelting Company. * * *

Tliie Mining Company was incorporated in the District

of Columbia, but for some time prior to March 7th, 1906,

its office, where its records were kept and from which its

general business was transacted was in the Calvert Build-

BOGGS V. INTER-AMERICAN MINING AND SMELTING COJ\1PANY.

ing in Baltimore, and during that time H. C. Turnbull, Jr.,

who did business in Baltimore City and resided in Balti-

more County, was president of the corporation. During

Court of Appeals of Maryland. 1907.

the time that the company was thus located in Baltimore

105 Maryland, 371.

City, its president, purporting to act in its behalf, em-

ployed the plaintiff, Boggs, as a mining engineer at a sal-

ary of $200 per month and personal and traveling expenses.

J., delivered the opinion of the Court.
The first of the cross appeals in this case is by William
R. Boggs, the plaintiff below, from an order of the Superior ourt of Baltimore City striking out upon terms a
final judgment ther tofore rendered in his favor against
the Inter-American ]\fining and Smelting Company. * * •
The Mining Company was incorporated in the Di trict
of olumbia, but for some time prior to March 7th, 19-06,
it office where its r ecords were kept and from which its
general bu. iness was transacted was in the Calvert Building in Baltimore, and during that time H. C. Turnbull, Jr.,
who did bu in s in Baltimore City and re ided in Balti·
more ou ty, wa pr ident of the corporation. During
the time that th company wa thu located in Baltimore
ity it pre ident, ur orting to act in its behalf, employed th plaintiff, Bog()'s, as a mining engineer at a salar of $200 p r month and p rsonal and traveling expense. .
SCHMUCKER,

42
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On Ma}^ 28th, 1906, Boggs sued the company in the Su-

perior Court to recover his salary and expenses for Octo-

ber, November, and December, 1905, and January, 1906,

amounting in the aggregate to $1,188. The suit was brought

under and in conformity to the Rule Day Acts in force in

Baltimore City, and the defendant having been returned

summoned, and having failed to appear to the action or

plead, judgment by default was entered against it on June

27th, 1906. On the same day the judgment by default was

duly extended for $1,188 and costs.

***** P. M. Gober, a deputy sheriff of Baltimore

City, then testified that having been directed to serve the

writ in the case upon Mr. Turnbull he went over to the

Calvert Building and asked Turnbull if he was one of the

officers of the company, and he replied that he was not, but

had formerly been its president. To the best of witness'

recollection Turnbull said that he knew the plaintiff Boggs

and would like to see him get what was due him. The
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deputy reported this interview to the sheriff, who told him

to serve the writ on Turnbull, as he was one of the directors

and the deputy went back to do it but Turnbull shut the door

in his face and would not let him serve it. The deputy fur-

ther swore that he explained his object to Mr. Turnbull and

the latter saw the writ, and said he was doing what he

could to get Mr. Boggs righted in the matter, or something

to that effect. He, the deputy, did not read the writ to Mr.

Turnbull, but he explained it to him and Turnbull looked

at the writ.

Thatcher Bell, another deputy sheriff, testified that he

was told by the sheriff to go over to the Calvert Building

and serve the writ on Mr. Turnbull, that Gober had not

been able to get a service. Witness went over to Turn-

hull's office with the copies ready to serve and said to

Turnbull, '*! have a paper to serve on you." Turnbull

said, "I know what you have," and started to go out. Wit-

ness reached for Turnbull with the copies and when the

latter kept running, he commenced to read them, but Turn-

bull got into the next room and slammed the door. Witness

then laid the copies on the table and returned to the sher-

iff's office. He left the copies of the narr., notice to plead,

anil wi'il in this case on the table in Turnbull's office. Mr.

TRIAL PRACTICE

n Ma r 28th, 1906, Boo·gs ued the compan y in the Sup rior ourt to re over hi
alary and expen se for October, November, and December, 1905, a nd January, 1906,
amountino· in the aggregate to $1,183. The suit was hrought
under an in conformity to the Rul Day Acts in force in
Baltimore Cjty, and the d fendant having b en returned
ummoned, and ha ing failed to app ar to the action or
lead judgment by default was entered again t it on June
27th, 1906. On the ame day the judgment by default was
July extended for $1,188 and costs.
* * * * * * * * * *
* * * * * P. M. Gober, a deputy sheriff of Baltimore
ity, then testified that ha Ying been directed to serve the
writ in the case upon J\1r. 'rurn bull be went over to the
Calvert Building and asked Turnbull if he was one of the
officers of the company, and he replied that he was not, but
had formerly been its pre ident. To the best of witness'
r collection Turnbull said that he knew the plaintiff Boggs
and would like to see him get what was due him . The
de uty r eported thi interview to the sheriff, who told him
to erve the writ on Turnbull, as he was one of the directors
and th deputy went back to do it but Turnbull shut the door
in his face and would not let him serve it. The deputy further swore that he explained his object to Mr. Turnbull and
the latter saw the writ, and said he was doing wl1at he
__ ould to O'et Mr. Boggs righted in the matter, or something
to that effect. He, the deputy, did not read the writ to Mr.
Turnbull, but he explain d it to him and Turnbull looked
at the writ.
Thatcher Bell, another d l uty sheriff, testified that be
was told by the sheriff to go ver to the Calvert Building
and s rve the writ on Mr. Turnbull, that Gober ban not
h n abl t g t a
rYi . Wi tne · went over to 'l'urnpi . r a y to s rve and aid to
hnll '. m with the
'J 11 rn lm11 " h v a pa r to . rv on you." Tur o bull
.- ~lid
kn
hat u liav , "and tarted to go out. V\ it·li
f r rrurnlmll ith tb copie and when the
In Pr k pt running h
mm n d to read them, but Turn1rn11 . tint th n xt r man la m d the door. Witness
I hf'n hi 1 th
n th tabl and r turn d to the heri ff
fTic .
1 ft the opie of the narr., notice to pl tad,
1111'1 w ri L in tbi
a e
th table in Turnbull' office. Mr.
7
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TurnbuU was put on the stand and his account then given

of the vists of the two deputy sheriffs to him substantially

corrofDorated tlieir testimony except he denied that he

said to the deputy Bell that he knew what he had or that

he (TurnbuU) saw or looked at the writ. There was also

evidence tending to show that Mr. TurnbuU never reported

the service of the writ on him to the company or took any

steps himself looking to a defense of the action, and that

the motion had been promptly made by the company when

it learned of the suit and judgment.

Assuming that TurnbuU was a proper person upon whom

SERVI E A- D RETURN O.F :::; Ul\IMONS

Turnbull wa put on the tand and his account then given
of the vi t of the two deputy heriff to him substantial!
corroborated th eir te timony except he denied that be
said to the deputy Bell that he knew what he bad or that
be (Turnbull) aw or looked at the writ. 'Ihere was al o
evidence tending to how that 11:r. Turnbull never reported
the rvice of the writ on him to the cornpa11y or took any
step himself looking to a defense of the action, and that
the motion had been promptl. made by the company when
it learned of the suit and judgment.
As urning that Turnb1-:.ll was a proper person upon whom
to sen e the writ and other papers, we are indi posed
to consume much time in di cu sing the ufficiency of the
ser ice. It is appare11t from the ff\ idence that Turnbull
was fully informed a to the in ti tu ti on of the uit by Boggs
again t the company and the desire of the heriff to summon the company J y erving the papers on him a one of
its director and knew that the deputy was about to make
that ervice when he attempted to elude him and evade the
service by running out of the room and lamming the
door in the officer's face. Neither be nor the company
he represented, if he did rep re ent it for the purpose of the
service, can be permitted to set up uch a state of facts in
support of the motion to strike out the judgment. He
might as well have remained in his office and put his finger
in bi ear while the deputy read the writ to him, and then
claim to be without information as to its contents or purpo e. Defendants ha e frequent!
ought to evade or defeat er ice of proce s upon them by flight or refusal to
accept the pro es handed them by the serving officer
but the courts have held u h effort futile. Davison v.
Baker, 24 How. Prac. 42 ; Slaught v. Robbins, 13 N. J. L.
349; Borden v. Borden, 63 Wi;:;. 377; Baker v. Carrecton, 3~
:Me. 334.
The laws of this state do not pre cribe preci ely bow a
ummon
hall be erved upon an individual defendant.
The ervice mu t b a per onal one, 2 Poe, Pl ading and
Practice, e tion 6..., but the heriff i not required to read
the writ to the defendant although it is usual for him to
read it or explain it natur and 1 ave a copy of it witli
tbe per on er ed. Sec . 40 to 41:. of Art. 2 of the ode
provide for ervice of proce s upon corporations.
1

to serve the writ and other papers, we are indisposed

to consume much time in discussing the sufficiency of the

service. It is apparent from the evidence that TurnbuU

was fully informed as to the institution of the suit by Boggs

against the company and the desire of the sheriff to sum-

mon the company b}- serving the papers on him as one of

its directors and knew that the deputy was about to make
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that service when he attempted to elude him and evade the

service by running out of the room and slamming the

door in the officer's face. Neither he nor the company

he represented, if he did represent it for the purpose of the

service, can be permitted to set up such a state of facts in

support of the motion to strike out the judgment. He

might as well have remained in his office and put his fingers

in his ears while the deputy read the writ to him, and then

claim to be without information as to its contents or pur-

pose. Defendants have frequently sought to evade or de-

feat service of process upon them by flight or refusal to

accept the process handed them by the serving officer

but the courts have held such efforts futile. Davison v.

Baker, 24 How. Prac. 42; Slaught v. Bobbins, 13 N. J. L.

349 ; Borden v. Borden, 63 Wis. 377; Baker v. Carrecton, 32

Me. 334.

The laws of this state do not prescribe precisely how a

summons shall be served upon an individual defendant.

The service must be a personal one, 2 Poe, Pleading and

Practice, section 62, but the sheriff is not required to read

the writ to the defendant, although it is usual for him to

read it or explain its nature and leave a copy of it with

the person served. Sees. 409 to 412 of Art. 23 of the Code

provide for service of process upon corporations.

43

44
44 Trial Peactice [Chap. 2

***** The court below in our opinion acquired juris-

diction over the defendant in this suit by the service of the

process upon its resident director, Mr. TurnbuU.

Order striking out the judgment reversed with costs.

Section 2. Substituted Service.

BARWICK V. ROUSE.

Supreme Court of Florida. 1907.

53 Florida, 643.

TRIAL PRACTICE

[Chap. :2

• * * * * * * * * *
• • * * * The court below in our opinion acquired jurisdiction over the defendant in this suit by the service of the
process upon its resident director, Mr. Turnbull.

* * * * * * * * * *
Order striking out the judgment reversed with costs.

Cockrell, J. : The action is in assumpsit on promissory

notes and the return of the sheriff upon the summons ad re-

spondendum is as follows: "The within summons came to

hand this 21st day of February, 1906, J. W. Smith, sheriff,

and executed on the 22nd. day of February, 1906, by de-

livering a true copy on Mrs. Melvina Barwick, the wife of

the within named Jnraes M. Barwick, this 24th day of Feb-

ruary, 1906. J. W. Smith, Sheriff of said Wakulla couniy,

SECTION

2.

SUBSTITUTED SERVICE.

Fla." The summons was returnable March 5, 1906, on

which day a default for want of appearance was entered,

BARWICK: V. ROUSE.
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reciting that service was had February 24th. On the April

rules, no alias summons having been issued, a judgment

Supreme Court of Florida. 1907.

final was entered reciting that the defendant had failed to

appear at the March rules, and had further failed to plead,

answer, or demur.

53 Florida, 643.

The question, therefore, is, does the return of the sheriff

show sufficient service upon James M. Barwick, to bring

him into court in invituni, there being no amendment or

offer to amend the return and tliere being nothing in iiie

return of a voluntary appearance? Aa ancillary thereto

it may be asked if the defects are such as to avail upon this

appeal.

Undoubtedly if the actual date of the service on Mrs.

Barwick was the 24th day of February, as recited by the

clerk, it was too late for the return day of the summons, it

CocKRELL, J.: The action is in assumpsit on promissory
notes and the return of the sh eriff upon the summons ad respond endurn is as fol lows: '' Tbe within summons came to
hand thi 21 t day of February, 1906, J. W. Smith, sheriff,
and executed on the 22nd. day of February, 1906, by delivering a true copy on Mr . Melvina Barwick, the wife of
the within named James M. Barwick this 24-tb day of February, 1906. J. W. ~mith, Sheriff of said Wakulla county,
Fla." The summoTls was returnable March 5, 1906, on
which day a default for want of appearance was ent red,
re iti.ng that ervic wa. had -1 ebruary 24th. On the April
rul , no alias umrnons havino- been i sued, a judgm nt
final was nter d r CJ.tino· that the d fendant had fail d to
a r> ar at th March :rul , and had further failed to plea ,
answ r, or d mur.
rrh qu . t1 on, th er for ' i ' do s th . return of the he riff
. h w , uffi i nt s rvic upon Jam
J\,J. Barwi k, to bring
hj
into ourt in invilum, th r h in g no am ndment or
ff r to a nd th rrturn an th r b .m g nothinO' in tr1 ·
r turn f a volu t ry p earan ~ As an illary th reto
it a.vb ~ · .. k if the d f t ar uch as to avail upon this
app al.
n<l nbt dly if the a tu 1 dat of the servi e n Mr .
' n if'k wa.· tb . 24th ay of F bruary. as r i.ted by the
·l rk, it wa. t lat for th r turn day of th ummons, it

Sec. 2]
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not being '' served at least ten (10) days before the rule

day." This, however, is not a fair construction of the

language; it is evident that the service was made on the

22nd., while the return was endorsed on the 24th.

The serious defect, however, is in the statement of the

manner and place of service. The statute, Revised Sta-

tutes of 1892, section 1015, provides that "service of the

original writ or summons shall be effected by reading the

writ or summons to the person to be served or by delivering

him a copy thereof or leaving such copy at his usual place

of abode with some person of the family above fifteen

years of age, and informing such person of the contents

thereof." A cursory inspection of the return will disclose

several particulars wherein this statute was not complie^^

with. Service was not made upon the person to be served,

but a copy was delivered to his wife ; where such copy was

delivered does not appear; non constat the sheriff may

have met her in Georgia, where she was living apart from
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her husband, and not "at his usual place of abode in Wak-

ulla county, Florida, with some person of his family above

fifteen years of age." It does not necessarily follow that

because Mrs. Melvina Barwick is the wife of James M. Bar-

wick that she is a member of his family at his usual place of

abode and above fifteen years of age. Again, when an-

other than the defendant himself is served, the law is not

satisfied by merely delivering a true copy of the writ. It is

further required that such other person be informed of the

contents tliereof. This provision is not mere idle words,

but is founded wisely, and must be given effect.

We do not intend to hold that every criticism we have

made upon this return is separtely to be taken as a decision

that the defect pointed out would necessarily render the

judgment void upon collateral attack, but there is a duty

upon those charged with the entry of judgments before a

clerk to see that there has been at least substantial com-

pliance with the statute necessary to bring the defendant

into court. We do hold that the return here is fatally de-

fective and that tlie judgment based thereon will be set

aside.

The defendant lias, however, subjected himself to tlie

jurisdiction of the court by prosecuting this writ of error,

and further process is as to him unnecessary.

SERVICE AND RETURN OF SUMMONS
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not being "served at least ten (10) days before the rule
day.'' This, however, is not a fair construction of the
language; it i evident that the service wa made on the
2_nd., while the return wa endorsed on the 24th.
The serious defect, however, is in the tatement of the
rnanu r and place of service. The statute, Revi ed Statute of 1 92, ection 1015, provide that 'service of the
original writ or ummons shall be effected by reading the
writ or summons to the person to be served or by delivering
him a copy thereof or leaving such copy at hi usual place
of abode with some person of the family above :fifteen
years of age, and informing uch per on of tbe content
thereof.'' A cursory in pection of the return will di close
. everal particulars wherein this tatute was not complie~
with.
en ice was not mad e upon the per on to be served
but a copy wa delivered to his wife; where such copy was
d livered doe not appear; non cou ·tat the heriff may
have met her in Georgia, where he wa living apart from
her bu band, and not ' at bi u ual place of abode in W akulla county, Florida, with om per ·on of hi family abo e
fifteen years of age. '' It doe not necessarily follow that
becau e Mr . "ThfehTina Barwick i the wife of James M. Barwick that be i a member of bi family at hi u ual place of
abode and above .fifteen year of age. Again, when another than the defendant him elf i erved, the law is D 'Jt
atisfied by merely delivering a true copy of the writ. It i
furtb r r quired that such other person be informed of the
ntent thereof. This provi ion is not mere idle words,
hut i founded wi el , and mu t be given effect.
\V do not int nd to hold that every criticism we hav
mad u1 on thi return i epartely to be taken a a decision
that th defect pointed out w uld nece arily render th
jud ·m nt void upon ollat ral attack but there is a dutJ
u1 on tho
charg d with the ntry of judgments before a
c..:l rk to
that there ha been at lea t ub tantial com1 lianc with th
tatut nece ary to bring th defendant
into court. \V do hold that the return here i fatally def ctiv and that th judgment ba ed thereon ill be s t
a id .
Th d fendant ha how 'Tr, u j t d him. elf t
h,
juri diction of th court by pro ecuting this writ of error,
and further proce s is as to him unne essary.
1
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The other assignments will not be considered.

The judgment is reversed.

Shackleford, C. J., and Whitfield, J., concur.

Taylor, Hooker, and Parkhill, J J., concur in the opin

ion.

Section 3. Constructive Service.

[Chap.

TRIAL PRACTICE

~

The other assignments will not be considered.
The judgment is reversed.
SHACKLEFORD, C. J., and ·WHITFIELD, J., concur.
TAYLOR, HocKER, and PARKHILL, J J., concur in the opin
ion.

HARNESS V. CRAVENS.

Supreme Court of Missouri. 1894.

126 Missouri, 233.

The plaintiff lived in Barton county; had lived there

some seventeen years, having previously lived in Newton

county five years or more on a farm, all in cultivation. That

farm consisted of a piece of ground, to-wit: The south-

SECTION

west quarter of the northeast quarter, and the west half

3.

CONSTRUCTIVE SERVICE.

of the southeast quarter, less ten acres off the west side

HARNESS V. ORA VENS.

thereof (seventy acres) all in section 7, township 24, range

29. The portion in litigation is the seventy acres, which

Supr eme CoiJtrt of Missouri.

has a house and orchard on it.

1894.
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**********

126 Missouri, 233.

In March, 1889, Harness paid the taxes on the land for

the year 1888, and took a recipt therefor, from Gracy, the

collector in the tax suit controversy, and when in the col-

lector's office on that occasion, Harness says he "called

for all the taxes against the land." That suit was begui»

September 14, 1889, and was for the taxes on the lana lor

the year 1886, a duly certified tax bill accompanying the

petition, which alleged defendant to be a non-resident of

the state. An affidavit as to non-residency was also made.

On the filing of the petition a summons was issued, and

the sheriff having returned non est on the writ, publication

was made, etc. Judgment was rendered in the suit thus insti-

tuted, July 11, 1891. Execution was issued August 24, 1891,

and on September 24 next thereafter a sale of the land in

controversy occurred, at which the defendant became the

purchaser at the i»vir'f of twenty-five dollars.

The plaintiff lived in Barton county; had lived there
some seventeen years, having previously lived in Newton
county five years or more on a farm, all in cultivation. That
farm consisted of a piece of ground, to-wit: The southwest quarter of the northeast quarter, and the west half
of the southeast quarter, less ten acres off the west side
thereof (seventy acres) all in section 7, township 24, range
29. The portion in litigation is the seventy acres, which
has a hou e and orchard on it.
* * * * * * * * * •
In March, 1 9, Harness paid the taxes on the land for
the year 1888, and took a recipt the ref or, from Gracy, the
collector in the tax suit controver y, and when in the collector's offic on that occasion, Harness says he ''called
for all the taxe again t t.be land.'' That suit was begu.v
September 14, 188 , and wa for the tax on the lana rur
th y ar 1 6, a duly certified tax bill accompanying the
petiti n, whi h all g d def ndant to be a non-resident of
the tate. An affida it a to non-r idency was al o made.
n the filin of th petition a ummons wa i ued, and
the h riff havjn returned non est on the writ, publication
wa
a e, t . Judgm nt a r nd r din the uit thus instiiut <l, July , 91. Ex uti n wa is u d Auo-u t 24, 1 91,
·md n ~
t mb r ~4 next th reaft r a ale of the land in
c· ntrov r y
r d, at hich the defendant be ame the
pur ·baser at th <' 11ri N· of t w<>ntv-fi v
llars.
1

• • • • • • • • • •

~ec.
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On hearing of the sale of his land, plaintiff applied to

defendant for permission to redeem it, but defendant re-

fused to do so, whereupon plaintiff instituted the present

proceeding, in January, 1892, to cancel the sheriff's deed

made to defendant as aforesaid, as a cloud on plaintiff's

title and for other and further relief.

**********

Sherwood, J. — 1. As appears from the record in this

cause, the plaintiff herein, the defendant in the back tax

suit, was proceeded against as a non-resident of the state.

The petition alleged his non-residence and so did the ac-

companying affidavit. But, instead of taking out an order

of publication before the clerk in vacation as authorized by

section 2022, Revised Statutes, 1889, a summons was issued

to Harness returnable to the next November term. That

summons was returned non est, October 25, 1889. This

non est return was followed by an order of publication

based on that return, and then judgment by default took
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place at the May term, 1891, followed by a sale and sher-

iff's deed to defendant Cravens, September 24, 1891.

As will be seen by sections 2013 and 2023, Revised Stat-

utes, 1889, a summons in such cases is only authorized to

issue against a resident defendant. And it is provided in

section 2024 that when summons has been properly issued

and return of non est made thereon, then the court, being

first satisfied that the defendant cannot be found, makes

an order of publication as required in section 2022. Of

course such an order of publication made in the circum-

stances mentioned would recite, among otL things, the

issuance of the summons, and the fact that the defendant

could not he found, etc. ; because the court could not make

this class of publication unless "in conjunction with the

return," and it must be "founded thereon." State ex rel.

V. Finn, 87 Mo. 310.^

iThe statutes involved are as follows: "Sec 2022. Orders of Publication.

— In suits in partition, divorce, attachment, suits for the foreclosure of

mortgages and deeds of trust, and for the enforcement of mechanics' liens,

and all other liens against either real or personal property, and in all actions

at law or in equity, which have for their immediate object the enforcement

or establishment of any lawful right, claim or demand to or against any real

or personal property within the jurisdiction of the court, if the plaintiff or

other person for him shall all(?ge in his petition, or at the time of filing the

same, or at any time thereafter shall file an affidavit stating, that part or all

of the defendants are not residents of the state, or is a corporation of another

state, kingdom or country, and cannot be served in this stat« in the manner

Sj
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On hearing of tbe sale of his land, plaintiff ap1 lied t
Jefendant for permi sion to redeem it but defendant refu ed to do so, whereupon plaintiff in tituted the present
proceeding, in January, 189:2, to cancel the sheriff's deed
made to defendant as aforesaid, as a cloud on plaintiff'
title and for other and further relief.

* • * * * * * * • •
SHERVi oon, J.-1.
As appears from the r eco rd in this
ause, the plaintiff herein, the defendant in the back tax
uit, was proceeded again t as a non-resident of the state.
The petition alleged his non-residence and so did the accompanying affidavit. But, in tead of taking out an order
of publication before the clerk in vacation as authorized o.'
ection 2022, Revised Statutes, 1889, a summons was issued
to Harness returnable to the next November term. That
ummons was returned non est, October 25, 1889. Thi .
non est return was followed by an order of publication
ba ed on that return, and then judgment by def a ult took
place at the May term, 1891, followed by a sale and sheriff's deed to def endant raven , SeptembP-r 24, 1891.
A will be seen by section 2013 and 2023, Revised Statutes, 1889, a ummons in such ca e is only authorized to
i ue against a resident defendant. And it is provided in
. P.ction 2024 that when summon has been properly issued
and return of non est made thereon, then the court, being
fir t satisfied that the defendant cannot be found, makes
an order of publication as required in section 2022. Of
cour e such an order of publication made in the circumstances mentioned would r ecite, among ot1
things, the
i uance of the summon , and the fact that the defendant
could not be found, etc.; because the court could not make
this class of publication unle ''in conjunction with the
return, '' and it mu t be ' 'founded thereon.' ' State ex rel.
v. Finn, 87 Mo. 310. 1
''Sec 2022. Orders of Publication.
1 The tatutes involved are as follows:
-In suits in partition, divorce, attachm nt, suits for the foreclo ure of
mortgages and deed of tru t and for the enforcement of mechanics' lien ,
and all other liens again t either real or per onal property and in all action
at law or in equi y, which have for their immediate object the enforeement
or e~ tabli bment of any 1awfu1 right, claim or demand to or against any real
or per onal property within the juri. diction of the court, if the plaintiff or
other person for him shall all~ge in hi p tition, or at t he time of filing the
same or at any time thereafter shall file an affidavit stating, that part or all
of the <lefendants are not residents of the tate, or i a corporation of anoth r
state, kingdom or country, and cannot be served in this state in the manner

48
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So that here we have presented a defendant sued as a

'lon-resideni , summons issued against him as a resident,

and publication issued against him as a resident who could

not he found. In short, the order of publication was a clear

departure from the allegations of the petition and affidavit.

The issuance of the summons was, therefore, unwarranted

by the statute, and the publication, being based thereon,

necessarily partook of the writ's inceptional infirmity, and

this is so, because, in the language of Mr. Justice Field,

"the court is not authorized to exert its power in that way."

Windsor v. McVeagh, 93 U. S. 283.

This doctrine is abundantly established, that, where a

mode of securing jurisdiction differing from that of the

common law is prescribed by statute, nothing less than a

rigid and exact compliance with the statute is an indispen-

sable requisite to obtaining jurisdiction, 1 Elliott's Gen.

Prac, sec. 247. Thus in Granger v. Judge, 4:4: Mich. 384,

Campbell, J., says :
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''Where cases and proceedings are not according to the

usual course, and are special in their character, they are

held void on slighter grounds than regular suits, because

the courts have not the same power over their records to

correct them. So, where there has been no personal service

within the jurisdiction, the doctrine prevails that proceed-

ings not conforming to tlie statutes are void. But this is

on the ground that there has been no service whatever,

and the party, therefore, has not been notified, in any pro-

per way, of anything. The purpose of the statutory

prescribed in this chapter, or have absconded or absented themselves from their

usual place of abode in this state, or that they have concealed themselves so

that the ordinary j)rocess of law can not be served upon them, the court in

which said suit is brought, or in vacation the clerk thereof, shall make an

order directed to the non-residents or absentees, notifying them of the com-

mencement of the suit, and stating briefly the object and general nature of

the iietition, and, in suits in partition, describing the property sought to be

partitioned, and requiring such defendant or defendants to appear on a day

to be named therein and answer the petition, or that the petition will be

taken as coiifcF^ed. If in any case there shall not he sufficient time to make

jHiblication to the first tei-m, the order shall be made returnable to the next

term thorenfter, thnt will allow sufficient time for such publication.

' ' Sec. 202.3. Process against resident defendajits.— If in such case, part or

TRIAL PRACTICE

[Chap. 2

So that here we have presented a defendant sued as a
•wn-res-ident, summons issued against him as a resident,
:md publication issued against him as a resident who could
not be found. In short, the order of publication was a clear
<leparture from the allegations of the petition and affidavit.
The issuance of the summons was, therefore, unwarranted
by the statute, and the publication, being based thereon,
nece sarily partook of the writ's inceptional infirmity, and
this is so, because, in the language of Mr. Justice FIELD,
''the court is not authorized to exert its power in that way.''
Windsor v. McVeagh, 93 U.S. 283.
This doctrine is abundantly established, that, where a
mode of securing jurisdiction differing from that of the·
common law is prescribed by statute, nothing less than a
rigid and exact compliance with the statute is an indispensable requisite to obtaining jurisdiction, 1 Elliott's Gen.
Prac., sec. 24 7. Thus in Granger v. Judge, 44 Mich. 384,
CAMPBELL, J., says:
''Where cases and proceedings are not according to the
u ual course, and are special in their character, they arP
held void on slighter grounds than regular suits, becarn:;e
the courts have not the same power over their records to
correct them. So, where there has been no personal service
within the jurisdiction, the doctrine prevails that proceedings not conforming to the statutes are void. But this is
on the ground that there has been no service whatever,
and the party, therefore, has not been notified, in any prover way, of anything. The purpose of the statutory

the defendants are residents of the state, process shall be issued against them

afl in other cases.

"Hec. 2024. Pvblication to issiie on return of non est. — When, in any of

the caHCB cont;iine<l in section 2022, summons ^hall be issued against any de-

fendant, and the sheriff to whom it is directed shall make return that the

defendnnt or dffcndants cannot be found, the court, being first satisfied that

process cannot be served, shall make an order as is required in said section."

prescribed in this chapter, or have absconded or absented themselves from their
n ual p lace of abode in this tate, ·or that they have concealed themselves so
that th e orclinary process of law can not be i:erved upon them, the court in
which sa id suit i s brought, or in vacation th clerk thereof, hall make an
orcler directed to the non -residents or ab nt cs, notifyino- them of the comm nc m n t of th e suit, and stating briefly the object and general nature of
t h petitio n, anr1, in uits in partition, d scribin g the property ought to be
iart i ion d, an<l requiTin g nch def en lant or 1 f ndant to appear on a day
lo b named th rein ancl answer the petition or that the petition will be
tak n as 0 11f . i' r1. If in any ca e th r shall not be sufficient time to make
puhlir·ntion to t1'r fi rst t rm, the ord r sbal1 be made returnable to the next
!Prm therPn f ter , that will allo w sum ient time for uch publication.
''. '<>r. 202~ . Process against resident defendants.- If in such case, part or
th rl< fpnrlants aro r ·i<l nts of the state, proce s shall be i sued againc:it them
;1R in oth r cas s.
' ' . r. 2024. P11blication to issue on return of non est.-When, in any of
th C:Hies COntnin cl in R t ion 2022, Summon s chall be issued against any de·
fPnrlan t nn rl th . r-h r i fT to whom it is clir t d shall mak r turn tbflt the
dP f nrfa nt r d<' f ndnnts an:not o found, the court, being fir t s:ttisfled that
procoes r an not J,> s rved, sh·ll make an order as is required in said section."

Sec. 3]
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methods is to furnish means from which notice may pos-

sibly or probably be obtained. But, as a court acting ouc-

side of its jurisdiction is not recognized as entitled to obed-

ience, the special statutory methods stand entirely on then-

own regularity, and, if not regular, cannot be said to have

been conducted under the statutes. The distinction is obvi-

ous and is not imaginary."

In a case which arose in Alabama, Brickell, C. J., ob-

serves: "The statute not only defines the cases in which the

court may take jurisdiction of non-resident or absent de-

fendants, but it appoints and orders the mode of proceed-

ing against them, and declares the effect of the decree ren-

dered, if they do not appear and defend. The jurisdiction

and authority, like all jurisdiction and authority derived

from, and depending upon statute, must be taken a'nd ac-

cepted with all the limitations and restrictions the statute

creating it may impose. These restrictions and limita-

tions the courts are bound to observe; they cannot be dis-
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l^ensed with, however much they may seem to embarass, or

however unnecessary they- may seem to be in the adminis-

tration of justice in particular cases. The statute is in de-

rogation of the common law, is an essential departure from

the forms and modes a court of equit}" pursues ordinarily,

and must be strictly construed. Proceedings under it must

be closely watched, or it may become an instrument for the

infliction of irreparable wrongs upon defendants to whom

notice is imputed bv construction." Sayre v. Land Co., 73

Ala. 85.

On this point. Wade says: "As this manner of serving

process depends for its validity more upon its strict con-

formity to the statute by which it is authorized than upon

any inherent probability of its couve^'ing intelligence of

the impending suit to the party whose rights are to be

affected, the fact tliat it has actually come to the knowledge

of defendant cannot be shov;n to supply any material devia-

tion in the publi(;atioii fi'om what the statute ])rescribes.

The statute, being in derogation of common law, is always

strictly construed," Law of Notice (2 Ed.) sec. 1030.

This is the vrell settled doctrine of this court, as shown

in numerous instances. Thus, in Sfeicart v. Stringer, 41

Mo. 400, it was ruled that where the statute provides for

constructive service of process, the terms and conditions

T. P.— 4
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methods i to furni h means from which notice may possibly or probably be obtained. But a a curt a ·trno· oucside of its juri diction is not recognized as entitled to obedience, th . . 1 cia l . tatutory methods tand ntirely on tl1e1r
own regularity, and, if not regular, cannot b aid to have
been conducted under the tatute . The di tinction is obviou and i not imao·inary. ''
In a ca e which aro in Alabama, BRICKELL, C. J., ob" erve : 'The st atute not only defines the cases in which the
court ma} take jur i di ·tion of non-resident or ab ent defendants, but it apr oint and orders the mode of proc eding a ain t them and declar the effect of the 1 cree r nclered, if they do not app ar and defend. The jurisdiction
and authorit , like all juri diction and authority derived
from, and depending upon statute, mu t be taken and accepted with all the limjtations and re trictions the statnte
creating it may impo e. 'Ihese re trictions and limitations t he' court are bound to ob erve; they cannot be dis1)en ed with, howeYer much th . may eem to embaras or
howeYer unnece ary the - may se m to be in the admini tration of ju tice in particular case . The tatute is in derogation of the common law, i an e sential departure from
the form and mode a court of equity pur ues ordinarily
and mu. t be , trictly con ·trued. Proceeding und er it mu. t
be clo ely watched or it may become an in trument for the
infli tion of irr parable wrong upon defendant to whom
notice i imputed by con truction." ayre Y. Land Co ., 7:~
.\.la. 85.
On thi point \\ad ay : ''_A tbi manner of erving
proce depend. for it ' alidity or up on it: ._trict conformity to th , tatute by whj h it i. authorize 1 than upon
any inh r ent prohability of it. o ,-eyino· intelli ·ence of
the impendino· uit to th 1 art~- wh . e right"' are to b
affected the fa t that i t li : a hrnll_\' ome tu th - knowl dg
of def ndant •annot L ho ':n t u1 pl)- an>- mat rial deviation in th l ul Ji ation frurn wl at tl
·t atute 1 re. ril ::;.
1 he tatute b ino· in
ro ·c. tion of c rnmon I· w, i. alwa.:'-;
:-1tri tly n trn , 'Law f ro tice (:? 8d.)
. 1 · 0.
Thi i ~ th \\e1l ettl 1 1 etri n of thi onrt a hown
in numeron in tan , . Tl u. in 't eu;a rt v. t ringer 41
Jio . 400, it wa ruled that wher the tatut I ro-vi
for
con tructiv · rn
of proce
th terms and condition
T. P .-4

50
50 Tkial Practice [Chap. 2

prescribed for such service must be strictly complied with.

A striking exemplification of this principle is afforded

by ScheJl v. Leland, 45 Mo. 289. There, the statute, 2 Wag-

ner's Stat., p. 1008, sec. 13, was the same as section 2022,

supra. There, the plaintiff, seeking to enforce a mechanic's

lien, filed his petition and had summons issued in the ord-

inary way, which was returned non est, Thereupon he

made affidavit before the clerk in vacation, of the defend-

ant's non-residency, who, on such affidavit, r-.-^ued an order

of publication which was followed by a judgment. Speak-

ing of this proceeding and of its insiiffjeiency, Wagner, J.,

observed: ''The order can only be made by strictly com-

plying with the statute; for. in all cases where constructive

notice is substituted for actual notice, strict compliance is

required. The section contemplates and directs that the

facts which authorize the publication shall be either stated

in the petition, or an affidavit embodying them shall be filed

at the commencement of the suit. This was not done in
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this case, and, therefore, no order was allowable in vaca

tion under the foregoing section. The fifteenth section of

the same act enacts that when, in any of the cases contained

in the thirteenth section, summons shall be issued against

any defendant, and the sheriff to whom it is directed shall

make return that the defendant or defendants cannot be

found, the court, being first satisfied that process cannot

be served, shall make an order as required in the thirteenth

section. But this section gives no countenance to the pro-

ceeding in the case at bar. It does not authorize an order

of publication in vacation at all, but intends that it shall be

made by the court at the regular return term. I conclude,

therefore, that the publication was a nullity."

It will be noticed that the principal difference between

the case just instanced and the one at bar, is that there

the summons was issued first, returned non est and fol-

lowed by the affidavit and publication, while here, the affi-

davit was made first, followed by the unauthorized issuance

of the summons, return thereon, etc.

In Quigley v. Bank, 80 Mo. 289, an order of publication

was held invalid because the affidavit against unknown

parties, under the ])rovisions of section 3499, now section

2027, was sworn to by the attorney for plaintiff, instead of

by the plaintiff himself, that section requiring that the

TRIAL PRACTICE
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prescribed for such service must be strictly complied with.
A striking exemplification of this principle is afforded
by Schell v. Leland, 45 Mo. 289. There, the statute, 2 Wagner's Stat., p. 1008, sec. 13, was the same as section 2022,
supra. There, the plaintiff, seeking to enforce a mechanic's
lien, filed his petition and had summons issued in the ordinary way, which was returned non est, Thereupon he
made affidavit before the clerk in vacation, of the defendant's non-residency, who, on such affidavit, i ~ued an order
of publication which was followed by a judgment. Speaking of this proceeding and of its in~uffieiency, WAGNER, J.,
observed: "The order can only be mad~ by strictly complying with the statute; for. in all cases where constructive ·
notice is substituted for adual notice, strict compliance is
required. The section contemplates and directs that the
facts which authorize the publication shall be either stated
in the petition, or an affidavit embodying them shall be :filed
at the commencement of the suit. This was not done in
this case, and, therefore, no order was allowable in vaca
tion under the foregoing section. The fifteenth section of
the same act enacts that when, in any of the ca es containeo
in the thirteenth section, summons shall be issued against
any defendant, and the sheriff to whom it is directed shall
make return that the defendant or defendants cannot be
found, the court, being first satisfied that process cannot
be served, shall make an order as required in the thirteenth
section. But this section gives no countenance to the proceeding in the case at bar. It does not authorize an ord _)r
of publication in vacation at all, but intend that it shall be
made by the court at the regular return term. I conclude,
the ref ore, that the publication was a nullity.''
It will be noticed that the prin ipal difference between
tb
ase ju t in tan ed and the on at bar, is that there
th u mon wa i sued fir t, return d non est and foll w
y th affi avit and publication, whil here, the affiit wa.
de fir t, follow d by the unauthorized is uance
f th : ummon. , r urn ther on, etc.
n Qtii.r;ley . Bank, 0 Mo. _89, an order of pubJication
w s b 1 invali b au e th affidavit against unknown
arti . , urnl _l r th } r ision of se tion 3499, now ecti n
_J:!.7 \a. . rn t
y th attorney fr phlintjff, in. ta of
by th plaintiff him lf Lhat
ti n r quiring that the
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plaintiff should make the oath, therein differing from sec-

tion 2022, where the oath may be made by the ''plaintiff or

some person for him," which difference was in that case

pointed out.

So in State ex rel. v. Staley, 76 Mo. 158, where the peti-

tion did not set forth the interests of the unknown parties,

nor did the order of publication do so, as required by

section 2027, it was ruled that, in consequence, no jurisdic-

tion was acquired over such unknown parties.

In Charles v. Morrow, 99 Mo. 638, a similar ruling was

made in similar circumstances on the same section of the

statute last aforesaid, and the principle was there reiter-

ated that, "In all cases where constructive or substituted

service is had in lieu of that which is personal, there must

be a strict compliance with statutory provisions and condi-

tions."

The more recent case of Wilson v. Railroad, 108 Mo. 588,

confirms the views on this subject heretofore expressed
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in other cases: "Mere notice of service, not according to

law, brings no one into court, nor does mere knowledge on

the part of the party notified, of the pending proceedings

have any more valid effect. P olivine's Appeal, 31 Conn.

381; Smith Merc. Law, 322."

**********

It cannot be doubted that the lower court would have

been justified in disregarding the issuance and return of the

summons, and in proceeding to order publication on the

allegation of non-residency; this it did not do; its whole

action was based on the writ and its return, which course

was wholly unsanctioned by the statute. On the contrary,

right in the teeth of the allegations of non-residency con-

tained both in the petition and affidavit, the trial court

made an order of publication adapted alone to the case

of a resident who cannot be found.

It will not do to say that the unauthorized order of

publication would be just at likely to apprise the then de-

fendant of the suit against him as if he had been proceeded

against according to the specific method prescribed by law,

because if this were all that is required, then a printed

circular or letter sent out by the clerk would answer the

end and accomplish the purpose just as well. The test is,

was the method used in the given instance the one pre-
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plaintiff should make the oath, therein differing from section 2022, where the oath may be made by the ''plaintiff or
some person for him," which difference was in that case
pointed out.
So in State ex rel. v. Staley, 76 Mo. 158, where the petition did not et forth the intere ts of the unknown parties,
nor did the order of I ublication do o, as required by
section 2027, it wa rul d that, in con equence, no jurisdiction was acquired ov r uch unknown parties.
In Charles v. Morrow, 9 Mo. 638, a imilar ruling was
made in similar cir cum '"' tance on the ame section of the
tatute la t afore aid, and the principle was there reiterated that, ''In all ca e where constructi e or sub tituted
service is had in lieu of that which i per onal, there must
be a strict compliance with tatutory provisions and conditions.''
The more recent ca e of fVilson v. Railroad, 108 Mo. 588,
ubject heretofore expressed
confirms the view on thi
in other case : '' :M r notice of service, not according to
law, bring no one into court nor doe mere knowledge on
the part of the party notified, of the pending proceeding
have any more valid ffect. Poti ine's Appeal, 31 Conn.
381; Smith Mere. Law, 322. ''
* * * * * * * * * •
It cannot be doubted that the lower court would have
been ju tified in di regarding the i uance and return of the
ummon , and in proceeding to order publication on the
allegation of non-residency ; this it did not do; its whol
action was ba ed on the writ and its return, which course
was wholly un auctioned by the statute. On the contrary,
right in the teeth of the allegation of non-residency contained both in the petition anq affidaYit, the trial court
made an ord r of publication adapted alone to the ca e
of a resident who cannot be found.
It will not do to ay that the unauthorized order of
publication would be jit. t at likely to appri e the then defendant of the suit again t him, a if he had bee·n proceed rd
against according to the pecific method prescribed by la 1 ,
because if this were all that i required then a print d
circular or letter sent out by the clerk would answer the
end and ac omplish the urpose just as well. The test is
wa th met]iod u ed in the given in tance the one pre-
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scribed by the statute? If the answer is in the negative,

that answer, without more, condemns the method employed,

and announces its nullity. Whether that method actually

notified the party, is of no importance whatever. The end

of the law has been attained when, and only when, its

forms have been observed. Wade on the Law of JSotice,

and Brown on Jurisdiction, supra.

Of course, if the order of publication, by reason of the

facts aforesaid, is to be deemed invalid, then the judg-

ment grounded thereon must share the same fate and fall

with it. And the writ of summons and the order of publi-

cation being part of the record, are competent witnesses of

that judgment's invalidity, and by them it can be im-

peached collaterally. Laney v. Garhee, 105 Mo. 355, and

cases cited; Russell v. Grant, 122 Mo. 161.

Since the judgment thus rendered must be regarded as

null, of course the defendant acquired no title in conse-

quence of the sale which occurred under the execution
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which issued on the judgment. 1 Freem. on Judgments, sec-

tion 117. On this ground alone, the decree should be af-

firmed.

[Gantt, p. J., filed a dissenting opinion.]

D'AUTREMONT V. ANDERSON IRON CO.

Supreme Court of Minnesota. 1908,

104 Minnesota, 165.

Browk, J.

Proceedings to register title to real property under the

Torrens system of land transfer. Respondent Gaylord had

judgment confirming an asserted interest in the land, and

applicants appealed.

The sole question involved is whether the court acquired
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scribed by the statute? If the answer is in the negative,
that an~wer, without more, condemns the method employed,
and announces its nullity. Whether that method actually
notified the party, is of no importance whatever. The end
of the law has been attained when, and only when, its
forms have been observed. Wade on the Law of Notice,
and Brown on Jurisdiction, supra.
Of course, .if the order of publication, by reason of the
facts aforesaid, is to be deemed invalid, then the judgment grounded thereon must share the same fate and fall
with it. And the writ of summons and the order of publication being part of the record, are competent witnesses of
that judgment's invalidity, and by them it can be impeached collaterally. Laney v. Garbee, 105 Mo. 355, and
cases cited; Russell v. Grant, 122 :Mo. 161.
Since the judgment thus rendered must be regarded as
null, of cour e the defendant acquired no title in consequence of the sale which occurred under the execution
which issued on the judgment. 1 Freem. on Judgments, section 117. On this ground alone, the decree should be affirmed.
[GANTT, P. J., filed a dissenting opinion.]

.iurisdiction of George W. Leslie in the partition suit * * *

The summons in that action was served by publication, and,

as already mentioned, designated "George H. Leslie" as

defendant. It is the contention of appellant that the error

in the name, the use of the initial "H" instead of "W",

D'AUTREMONT V. ANDERSON IRON CO.
Supreme Court of Minnesota.

1908.

104 JJ1innesota, 165.

J.
P ro edings to regi. t r title to real property under the
rr rr n. y. t m of land tran fer. Respondent Gaylord had
j nrl g-mrnt onfir ming an asserted intere t in the land, and
'lppli ·ants appealed.
B ROWN

I

* * * * • • • • * •
lt<> . o1 qu sti n involved i whether the court acquired
,; nri .. cliciion f
orge W. Le lie in the partition uit * * *
rr h . mnmon . 1n that tion was serv d by publi ation, and,
a · n lr 0~Hl .v m0nti on 1
. ignated "G orO' I . Le Ii " as
J f n nt. i i. th
nt ntion of app llant that the error
in th n· P, th u
f th initial " " in t ad of "W",
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was an irregularity not going to the jurisdiction of the

court; while respondent contends that the error was fatal,

and the publication of the summons conferred no jurisdic-

tion upon the court to adjudicate the rights of "George W.

Leslie." ***** ^^d we have for consideration the ques-

tion whether the publication of the summons in the form

stated was a valid service thereof upon "George W. Les-

lie," the real party in interest.

As a general rule the common law recogTiizes but one

Christian name, and failure in judicial or other pro-

ceedings in giving the name of the party to state his mid-

dle name, or the initial thereof as commonly used, is not

fatal to their validity. But the rule, like most rules of

judicial procedure, is not without exceptions. Steivart v.

Colter, 31 Minn. 385, 18 N. W. 98; State v. Biggins, 60

Minn. 1, 61 N. W. 816, 27 L. R. A. 74, 51 Am. St. 490. It

had its origin during the early times in England, when a

person had but one name, and that his Christian name.
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His further identification was indicated by some designated

physical characteristic, place of residence, or deed of valor

or virtue. Even since the adoption of the system of fam-

ily names, the first or Christian name has been held by the

courts of England as the true name, in legal proceedings,

for the designation of persons ; the middle name or the in-

itial thereof, being regarded as wholly unimportant. The

rule has been followed and applied in j)roceedings both

judicial and extrajudicial in this country, with occasional

exceptions based upon special circumstances.

In all proceedings where an error in the name may be

corrected by appropriate application to the court, or the

particular person may be identified by extrinsic evidence, a

mistake in the name appearing in the proceeding or writing

involved is not ordinarily fatal to its validity. Our stat-

utes, as do the statutes of nearly all the states of this

country, provide for the correction of mistakes in the names

of parties in judicial proceedings. R. L. 1905, Sec. 4157;

Casper v. Klippen, 61 Minn. 353, 63 N. W. 737, 52 Am. St.

604; Kenyan v. Semon, 43 Minn. 180, 45 N. W. 10. In re-

spect to similar mistakes in conveyances of land, mort-

gages, contracts, or statutory proceedings for the fore-

closure of mortgages, the rules of evidence permit the full

and complete identification of parties misnamed by error
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was an irregularity not going to the juri diction of the
court; while r pondent contend that the error wa fatal,
and the publication of the ummon conferred no juri diction upon the ourt to adjudicate the rights of '' Geor<Ye W.
Leslie.'' * * * * * And we have for con ideration the question whether the publication of the ummon in the form
tated wa a valid service thereof upon ''George W. Leslie,'' the real party in intere t.
As a general rule the common law recognizes hut one
Chri tian name, and failure in judicial or other proceeding in giving the name of the party to tate bi middle name, or the initial thereof a commonly u ed, i not
fatal to their validity. But the rule, like mo t rules of
judicial procedure, is not without exception . Stewart v.
Colter, 31 Minn. 385, 18 N. W. 98; State v. Higgins, 60
:Minn. 1, 61 N. W. 16, 27 L. R. A. ,. . ±, 51 Am. St. 490. It
had its origin during the early time in England when a
per on had but one name, and that his Chri tian name.
His further identification wa indicated by ome de ignated
phy ical chara teri tic, place of re id nee, or deed of valor
or virtue. Even ince the adoption of the sy tern of family name , the first or Chri tian name ha been held by the
court of England a the true name, in legal proceeding ,
for the designation of per on. ; the middle name or the initial thereof, being regarded a wholly unimportant. The
rule has been followed and applied in proceeding both
judicial and extrajudicial in this country, with occa ional
exception ba ed u1 on pecial circum tance .
In all proceeding where an error in the name may be
corr cted by ap1 ropriate application to the court, or the
particular per on ma be identified by extrin ic evid nee, a
mi take in the name appearing in the proceeding or writing
invol ed i not ordinarily fatal to its validity. Our tatute , a do th . tatutes of nearly all the tate of this
country provide for the correction of mistakes in the names
of I arties in judicial proceeding . R. L. 1905, S c. 4157;
a. p r '. J{lippen, 61 :Minn. , 5 , 63 N. W. 737 5:.., Am. t.
±; K nyon . Semon, 43 finn. 1 0, 45 N. W. 10. In repect to imilar mi take in on eyances of land, mortgao·
contracts, or statut ry proceedings for the fore1 ure of morto-ages, the rul of eYid n e permit the full
and compl te identification of arti mi named by error
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or mistake. Massillon E. S T. Co. v. Holdridge, 68 Minn.

393, 71 N. W. 399 ; Ansley v. Green, 82 Ga. 181, 7 S. E. 921.

Of course, to authorize such amendments in judicial pro-

ceedings, the court must have jurisdiction of the parties and

afford them an opportunity to be heard, and in other pro-

ceedings those interested in the subject-matter must also be

before the court, with opportunity to be heard on the

question of identity.

It has often been held that the failure in any proceed-

ing, judicial or otherwise, to include the initial of the mid-

dle name is unimportant, and not fatal to its validity.

Cleveland v. Peirce, 34 Ind. App. 188, 72 N. E. 604; State v.

Hughes, 31 Tenn. 261; King v. Clarke, 7 Mo. 269. The

rule has been declared otherwise, however, where a wrong

initial is used, particularly in deeds or other instruments

affecting the title to land. A^nbs v. Chicago, St. P. M. S 0.

Ry. Co., 44 Minn. 266, 46 N. W. 321; Burford v. McCue,

53 Pa. St. 427. And there has been a tendency in some of
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the courts to break away from the old rule, and to hold the

full true name of all parties essential in all proceedings.

Parker v. Parker, 146 Mass. 321, 15 N. E. 902; Com. v.

Buckley, 145 Mass. 181, 13 N. E. 368; Button v. Simmons,

65 Me. 583, 20 Am. Rep. 729 ; Ming v. Gwatkin, 6 Rand. (Va.)

551; Boiven v. Mulford, 10 N. J. L. 230. In most states it

is held, in both civil and criminal actions, that an omission

or the use of a wrong initial does not affect the jurisdiction of

the court, where the right party is actually served with

process and brought into court. Casper v. Klippen, 61 Minn.

353, 63 N. W. 737, 52 Am. St. 604; 14 Enc. PI. & Pr. 301, and

cases cited.

There is reason and sound sense in that view of the law

In such case the right party is actually served, and the

error may be corrected without prejudice to any of his

rights. Only an extremely technical view sustains the

position that in such cases the error is fatal. Casper v.

Klippen, supra, overruling Atwood v. Laridis, 22 Minn. 558,

But should the same liberal view be taken where the de

fendant is only constructively served witli summons, as in

the case at bar, by publication? We tliink not.

The reasons for disregarding the error wliere tliere i ;

personal service u])()n Hie I'ight ]iarty do not ai>ply where

the only ser\ice is by 2)ublication against a non-resident of

[Chap. 2
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or mistake. Massillon E. & T. Co. v.1 Holdridge, 68 1finn.
:393, 71 N. W. 399; Ansley v. Green, 82 Ga. 181, 7 S. E. 921.
f course, to authorize such amendments in judicial proceeding , the court must have jurisdic ion of the parties and
afford them an opportunity to be heard, and in other proceedings those interested in the subject-matter must also be
before the court, with opportunity to be heard on the
question of identity.
It has often been held that the failure in any proceeding, judicial or otherwise, to include the initial of the middle name is unimportant, and not fatal to its validity.
Cleveland v . P eirce, 34 Ind. App. 188, 72 N. E. 604; State v .
Hughes, 31 Tenn. 261; J(ing v. Clarke, 7 Mo. 269. Tlw
rule has been declared otherwise, however, where a wrong
initial is used, particularly in deeds or other instruments
affecting the title to land. Ambs v. Chicago, St . P. M. & 0.
Ry. Co., 44 Minn. 266, 46 N. W. 321; Burford v. McCue,
53 Pa. St. 427. And there has been a tendency in some of
the courts to break away from the old rule, and to hold the
full true name of all parties essential in all proceedings.
Parker v. Parker, 146 Mass. 321, 15 N. E. 902 ; Com. Y.
Buckley, 145 Mass. 181, 13 N. E. 368; Dutton v. Sinimon ,
65 Me. 583, 20 Am. Rep. 729; Ming v. Gwat'1 in, 6 Rand. (Va.)
551; Bowen v. Mulford, 10 N. J. L. 230. In most states it
i h ld, in both civil and criminal actions, that an omission
or the use of a wrong initial does not affect the jurisdiction of
the court, where the right party is actually served with
proce s and brouO'ht into court. Casper v. J(lippen, 61 Minn.
35 , 63 N. W. 737, 52 Am. St. 604; 14 Enc. Pl. & Pr. 301, and
a
cited.
Th re i. rea on and ound s n e in that 'iew of the law
In su h cas the rio·ht I arty is actually erved, and th<'
rr r may b
orr t d without pr ju ic to any of hi ~
rjght. . Only an rtremely te hnical view ustains th (I
J . iti n that in such a s th
rror is fatal. Casper Y.
J1 lipp en, supra, ov rrulinO' Atwood v. Landi , 22 Minn. 55 .
>Ut . h u11 th
ame liberal vi w b tah n h r th de
f'c•nc1an i. nl} C' n tru tiY 1y , rv ] -n·it h . urnmon , a 111
h
: < t 1 ar hy 1 uhli ation ~ \f\T think not.
h re .'011.' f 1' cli , l' ';2)\r lin th
IT r
h r th r I .
pc•r. rnn I ·pn·i •(> 11po11 t ])(\ rio·bt pc rt. r do n t a1 ly wh J'(•
th lll , ,'(I'\ ic· \ i: by publi ·ati ll ':'l ain t non-r id nt r
1
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tlie state. In a case of that kind tlie true name of the party

becomes of especial importance. It is well known that there

are numerous persons having the same christian and sur-

name, but with a different middle name, such aa John 0.

Johnson, John A. Johnson, and John M. Johnson, James A.

Green and James E. Green, and they are each identified and

distinguished by the initial of the middle name. It would

be intolerable in the practical affairs of life if persons by

the name of Johnson, Green, or Brown, or even the numer-

ous Jones family, should be required to take notice of

every action brought by the publication of summons iu

which a part of his name appeared as the party defend-

ant. No personal service is made in such cases, and that the

real defendant has knowledge of the pendency of the action

is an inference of tha law only, and the use of a wrong

initial is naturally misleading and likely to result to his

prejudice. The statute authorizing this form of process is

in derogation of the common law, and the mode prescribed
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must be strictly pursued. Reno, Non-residents, Sec. 190;

Gilmore v. Lampman, 86 Minn. 493, 90 N. W. 1113, 91 Am.

St. 376 ; Duxhury v. Dalile, 78 Minn. 427, 81 N. W. 198, 79

Am. St. 408. This method of acquiring jurisdiction and

adjudicating the rights of parties constitutes due pro-

cess of law only when the statutes providing therefor have

been fully and completely complied with. Corson v. Shoe-

maker, 55 Minn. 386, 388, 57 N. W. 134; Clary v. O'Shea,

72 Minn. 105, 75 N. W. 115, 71 Am. St. 485.

Some of the courts have held that the use of a wrong

initial, or other error in defendant's name, not coming

within the rule of idem sonans, where the summons is

served by publication, is not a compliance with the statute,

and is fatal to the jurisdiction of the court. 66 Cent. Law. J.

338; 14 Enc. PI. & Pr. 302, and cases cited in note; Cleve-

land V. Peirce, 34 Ind. App. 188, 72, N. E. 604; State v.

Hughes, 31 Tenn. 261 ; King v. Clarke, 7 Mo. 269 ; Fanning

V. Krapfl, 61 Iowa 417, 14 N. W. 727, 16 N. W. 293 ; Enewold

V. Olsen, 39 Neb. 59, 57 N. W. 765, 22 L. R. A. 573, 42 Am.

St. 557; Skelton v. Sackett, 91 Mo. 377, 3 S. W. 874; Free-

man V. Hawkins, 77 Tex. 499, 14 S. W. 364, 19 Am. St. 769;

Fitzgerald v. Salentine, 51 Mass. 436; Parker v. Parker,

146 Mass. 320, 15 N. E. 902; Davis v. Steeps, 87 Wis. 472,

58 N. W. 769, 23 L. R. A. 818, 41 Am. St. 51; 1 Black on
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the tate. In a ca e of that kind the true name of the party
becomes of e pecial importance. It is well known that there
are numerous per ons having the same chri tian and surname, but with a different middle name, such a~ John 0.
John on, John A. John on, and John l\1. John on, James A.
Green and Jam es E. Gr en, and they are each identified and
distingui hed by the initial of the middle name. It would
be intolerable in the practical affairs of life if persons by
the name of Johnson, Gr en, or Brown, or even the numerous Jones family, should be required to take notice of
e ery action brougllt b the publication of ummon in
which a part of his name appeared as the party defendant. No personal service is made in uch cases, and that the
real defendant ha knowled;e of the pendency of the action
is an inference of th2 law only, and the u e of a wrong
initial is naturally mi leading and likely to re ult to hi
prejudice. The tatute authorizing this form of process i
in derogation of the common law, and the mode prescribed
mu t be strictly pursued. Reno, Non-residents, Sec. 190;
Gilniore v. Lanipman, 86 Minn. 493, 90 N. W. 1113, 91 Am.
St. 376; Dux bury v. Dahle, 78 1finn. 427, 81 N. W. 19 , 79
Am. St. 408. This method of acquiring juri diction and
adjudicating the right of parties con titutes due process of law only when the tatutes providing therefor have
been fully and completely complied with. Corson v. Shoemaker, 55 Minn. 3 6, 38 , 57 N. W. 134; Clary v. O'Shea,
72 Minn. 105, 75 N. W. 115, 71 Am. St. 485.
Some of the courts have held that the use of a wrong
initial, or other error in defendant's name, not cominO'
within the rule of idem onans, where the ummons i
ser ed by publication, i not a compliance with the statut ,
and i fatal to the jurisdiction of the court. 66 Cent. Law. J.
33 ; 14 Enc. Pl. & Pr. 302, and cases cited in note; Cleveland . Peirce, 34 Ind. App. 18 , 72, N. E. 60±; State v.
Hughes, 31 Tenn. 261; King v. Clarke, 7 Mo. 269; Fanning
v. J(rapfi, 61Iowa417, 14 N. . 727, 16 N. W. 293; Enewold
v. OZ ll 9 Neb. 59 57 N.
. 7 5, 22 L. R. A. 573, 42 Am.
t. 557 · kelton v. ack tt, 91 l\Io. 377, 3 . W. 874; Freeman v. Hawkins, 77 T ex. 499 14 S. W. 36±, 19 m. St. 769;
Fitzgerald v. Balentine, 51 l\ as . 436; Parker v. Parker,
14 ~ a .· . . : ~O 1
'· 90:_; Da i·i v. teep
7 Wi . 472.
- N. \\ . ,...
. ... . 1
1 Am. t. -1 · 1 Bla k n
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Judgments, Sec. 232. The cases just cited are not all pre-

cisely in point, but they are analogous, and bear out the

claim that a service by publication, (where there is a sub-

stantial error in the name of the defendant, confers no

jurisdiction on the court. We are not prepared to say that

the mere omission of the middle narne, or the initial thereof,

would wholly nullifj^ the proceedings; but where, as in this

case, there is an attempt to give the full name of the de-

fendant, and a wrong initial is used, it must, in view of

the very common practice of identifying particular in-

dividuals by adding their middle name, be held that the

error is misleading, and likely to result in prejudice to

those who may perchance notice the same as published in

the newspaper. It would be straining the rule requiring a

strict observance of the statute permitting service of

process in this manner to hold an error so likely to mislead

and prejudice an irregularity only.

As bearing upon the question of jurisdiction, numerous in-
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stances are reported in the books where errors and defects of

far less significance than the one here presented have been

held to wholly vitiate a judgment based upon this form of

constructive service. In Barber v. Morris, 37 Minn. 194, 33

N. W. 559, 5 Am. St. 836, and Brown v. St. Paul £ N. P. Eij.

Co., 38 Minn. 506, 38 N. W. 698, judgments were held void

on collateral attack for the failure of the plaintiff to file his

affidavit for publication within the time prescribed by

statute. In the first of these cases the affidavit was not filed

until the day of the entry of judgment. In tho second case,

a condemnation proceeding, the affidavit was not filed until

after tlie summons had been published. An affidavit filed

two days after the first publication was held insufficient in

Murphy v. Lyons, 19 Neb. 689, 28 N. W. 328. If the affi-

davit be technically, in point of substance, not in compli-

ance with the statute, a judgment rendered on service by

publication is void. Carrico v. Tarivater, 103 Ind, 86, 2 N.

E. 227, where the affidavit fails to show that the action is

one in which service by publication is authorized; Harris

v. Claflin, 36 Kan. 543, 13 Pac. 830; Nelson v. Roundtree,

23 Wis. 367; Forhes v. Hyde, 31 Cal. 342. Insufficiently

specific as to due diligence in ascertaining the residence of

the defendant. Little v. Chambers, 27 Iowa, 522. In Illi-

nois the statute requires the issuing and return of process
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Judgm ents, Sec. 232. The cases just1cited are not all precisely in point, but they are analog~u , and bear out the
claim that a service by publication, where there is a substantial error in the name of the def end ant, confers no
jurisdiction on the court. We are not prepared to say that
the mere omission of the middle name, or the initial thereof,
would wholly nullify the proceedinQ's; but where, as in this
case, there is an attempt to give the full name of the defendant, and a wrong initial is used, it mu t, in view of
the very common practice of identifying particular individual by adding their middle name, be held that the
error i misleading, and likely to result in prejudice to
those who may perchance notice the same as published in
the newspaper. It would be straining the rule requiring a
strict observance of the statute permitting servi 'e of
process in this manner to hold an error so likely to mi lead
and prejudice an irregularity only.
As bearing upon the que stion of jurisdiction, numerous instances are reported in the books where errors and defects of
far less significance tlmn the one here presented have been
held to wholly vitiate a judO'ment based upon this form of
constructive service. In Barber v. lJlo1-ris, 37 Minn. 194, 33
N. W. 559, 5 Am. St. 36, and Brown v. St. Paul cf; N. P. Ry.
Co., 38 Minn. 506, 38 N. W. 698, judgments were held void
on collateral attack for the failure of the plaintiff to file bis
affidavit for publication within the time I rescribed by
tatute. In the fir t of the e ca es th e affidavit was not filed
until the day of th e ntry of judrrmcmt. In th -2 second a e,
a condemnation pro e ding, tl1 aff avit w not filed until
ft r tli summon had b n J nbli . . h d. An affidavit filed
two day after the fir t publication was held in ufficient in
Murphy v. Lyon , 19 N b. 6 9, _8 N. W. 28. If the affia vit be techni ally, in point of ub tance, not in complian with the tatut , a judgm nt r ndered on ervice by
pul li ·ati n is
id. Carrico v. Tari 1ater, 103 Ind. 86, 2 N.
. 2""' 7, where th affidavit fail to how that tbe action i
n in whi h rvi c by publi ati n i. authorized ; Harris
v. 'laflill,
an. 5-1-? 1. Pa . •) ; N el. on v. Roundtree,
2' Wi . .. 7; Forues v. Ilyde, 3
al. , 2. In uffici ntly
. p C'ifi a t du diliffc•n in a. ·ertaining the residence of
th
f nda t. Littl v. Chamb r , 27 Iowa, 5~2. In Illinojs the statut requir the i uing and return of proc~ss
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"not found" before publication, and a judgment rendered

upon such service without the return was held void in Chick-

ering v. Failes, 26 111. 507, and also in Firebaugh v. Hall, 63

111. 81. If the affidavit be not made by all the plaintiffs,

where two or more join in bringing the action, the judg-

ment rendered is void. Kane v. Rock River Canal Co.,

15 Wis. 179; Mecklem v. Blake, 19 Wis. 397. And also

where the sheriff fails in observance of the statutory re-

quirement to continue in an effort to find the defendant in

the state pending publication. Israel v. Arthur, 7 Colo. 5,

1 Pac. 438; Kennedy v. Lamb, 182 N. Y. 228, 74 N. E. 834,

108 Am. St. 800. And where the summons is defectively

addressed to the defendant. Durst v. Ernst, 45 Misc. 627,

91 N. Y. Supp. 13. See also, Van Fleet, Collateral Attack,

sections 331, 348 ; 6 Current Law, 1090, and cases cited.

There is a conflict in the adjudicated cases upon the ques-

tion whether defects of the nature of those here mentioned

are jurisdictional. Many courts hold to the doctrine that
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a judgment rendered in the face of such defects is not ren-

dered absolutely void, but irregular, and that the irregu-

larity may be corrected by motion. But the two Minne-

sota cases above referred to settle the rule in this state, and

are in harmony with the general principle that to confer

jurisdiction in cases of this kind the statutes must be strict-

ly complied with. 1 Black, Judg. Sec. 232.

But we need not pursue this subject. Reference is made

to it only to emphasize the importance given by many

courts to errors and defects in the proceedings leading up

to the service of summons by publication. The affidavit of

publication in such cases is not filed, nor required to be

filed, for the information of the defendant. He receives no

benefit therefrom by way of notice of the suit or otherwise,

nor by the sheriff's certificate of "Not foimd," nor from

the order for publication, where an order is required; and

if a judgment rendered on service by publication is void for

want of jurisdiction, for errors in these respects, and in

others pointed out in the decisions referred to, for a

stronger reason should the error of misnaming defend-

ant be fatal, where the error does not come within the rule

of idem sonans, and is such as is likely to mislead and re-

sult in his prejudice.

In A7tibs v. Chicago, St. P. M. £ 0. Ry. Co., 44 Minn. 266,
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"not found" befor publication, and a judcrment rendered
upon such service without the return wa held void in Chickering v . Failes, 26 Ill. 507, and also in Firebaugh v . Hall, 63
IJI. 81. If the affida it be not mad by all the plaintiffs,
where two or more join in bringing the action, the judgment rendered is void. Kane v. Rock River Canal Co.,
15 Wis. 179; }_l,f eckle11i v. Blali e, 19 Wi . 397. And al o
where the heriff fail in ob ervance of the tatutory requirement to continue in an effort to find the defendant in
the tate pending publication. Isra el v. Arthur, 7 Colo. 5,
1 Pac. 4 8 ; K ennedy v. Lamb 1 ... N. Y. :22 , 74 N. E. 834
108 Am. St. 800. And wh re the ummons i defectively
addres ed to the defendant. Durst v. Ernst, 45 :Misc. 627,
91 N. Y. upp. 13. See al o, Van Fleet Collateral Attack
sections 331, 34 ; 6 Current Law, 1090, and ca e cited.
There is a conflict in the adjudicated ca es upon the que tion whether defect of the nature of those here mentione l
are jurisdictional. 1\ifany courts hold to the doctrine that
a judgment rendered in the face of such defects is not rendered ab olutel void, but irregular, and that the irregularity may be corrected by motion. But the two Minneota ca es above referred to ettle the rule in this tate, and
are in harmony with the general principle that to confer
jurisdiction in case of this kind the statutes mu t be strictly complied with. 1 Black, Judg. Sec. 232.
But we need not r ur ue thi subject. Reference is made
to it only to emphasize the importance given b r many
courts to errors and defects in the proceedings leading u1
to the service of ummons by publication. The affida it of
publication in u.ch cases is not filed, nor required to be
filed, for the information of the defendant. He receives no
benefit therefrom by way of notice of the suit or otherwi e
nor by the sheriff's certificate of "Not found," nor from
the order for publication, where an order is required; and
if a judgment rendered on ervice by publication is void for
want of jurisdiction, for errors in these re pects, and in
others pointed out in the decisions referred to, for a
stronger rea on hould the rror of misnaming defen ant be fatal, wh re th error doe n t come within the rule
of idem sonan and is uch a is likely to mislead and r sult in his prejudice.
In Ambs v. Chicago, St. P. JJ!. dJ 0. Ry. Co., 44 1.finn. 266.
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46 N. W. 321, it appeared that the land there in question

was at one time conveyed to '^ William H. Brown," and the

chain of title disclosed a subsequent conveyance from "Wil-

liam B. Brown." The court there held, Judge Dickinson

writing the opinion, that there was no presumption that the

two Browns were one and the same person. If that be

sound as to private writings, and we have no reason to

question the decision, it follows naturally that the same

rule should be applied to a judicial proceeding like that at

bar, and, if so, we have no right to assume that "George W.

Leslie" and "George H. Leslie" are one and the same

person.

It is urged by appellant that inasmuch as, in cases

where the summons in an action is served by publication,

the defendant, may, upon good cause shown, which has been

construed as an answer stating a defense, come in and de-

fend the action within a year after notice of its entry, the

court should be more liberal in the consideration of errors
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of the character of those here involved, citing Qiiarle v.

Abbet, 102 Ind. 233, 1 N. E. 476, 52 Am. Rep. 662. But we

are not persuaded by this argument. If the error in the

name is jurisdictional, as we hold, judgment entered is void,

and to adopt the contention of appellant would result in

compelling a defendant in a particular case to waive the

want of jurisdiction in the court to enter judgment against

him, and to come to this state and litigate the cause on its

merits. This the court has no right to do. The law provid-

ing for the manner of acquiring jurisdiction over non-resi-

dents is plain, and should not be ignored, even in a case of

apparent hardship. We are sustained in this view by the

Supreme Court of Michigan in the case of Granger v. Judge,

44 Mich. 384, 6 N. W. 848, where the court speaking through

Justice Campbell, said, "Where cases and proceedings are

not according to the usual course, and are special in their

character, they are held void on slighter grounds than reg-

nhxr suits, because the courts have not the same power over

their records to correct them. So where there has been no

personal service within the jurisdiction, the doctrine pre-

vails that proceedings not conforming to the statutes are

void. But this is on the ground that there has been no ser-

vice whatever, and the party therefore has not been notified

in any proper way of anything."

-±6 N. W. 321, it appeared that the land there in question
was at one time conveyed to ''William H. Brown,'' and the
chain of title disclosed a subsequent conveyance from' 'William B. Brown.'' The court there held, JUDGE DICKINSON
writing the opinion, that there was no presumption that the
two Browns were one and the same per on. If that be
sound as to private writing , and we have no reason to
question the decision, it follows naturally that the same
rule should be applied to a judicial proceeding like that at
bar, and, if so, we have no right to assume that ''George W.
Leslie'' and ''George I-I. Leslie'' are one and the same
person.
It is urged by appellant that inasmuch as, in cases
where the summons in an action is served by publication,
the defendant, may, upon good cause shown, which has been
construed as an an wer stating a defense, come in and defend the action within a year after notice of its entry, the
court should be more liberal in the consideration of errors
of the character of those here involved, citing Quarle v .
.Abbet, 102 Ind. 233, 1 N. E. 476, 52 Am. Rep. 662. But we
are not per uaded by this argument. If the error in the
name is juri dictional, as we hold, judgment entered is void,
and to adopt the contention of appellant would result in
ompelling a defendant in a particular case to waive the
want of jurisdiction in the court to enter judgment against
him, and to come to thi state and litigate the cause on its
m rit . Thi the court ha no right to do. The law providing for the manner of acquirino- juri diction over non-resints is plain, and hould not be ignored, ven in a case of
ap1 arent hard hip. We ar · u tain d in thi view by the
upreme ourt of J\1ichigan in the cas of Granger v. Judge,
4.J. Mich. 84, 6 N. W. 848, wh re the ourt speaking through
I E
AMPBELL,
i , '' vVh r ca es and proceedings are
t ac · r<lin o· to th u ual cour e, and ar special in their
r·l1 r t r, th y are h 1 voi on sliO'hter grounds than regi_l], r ,·uit. , 1
u th court have not the am power over
o wh r there ha been no
lh ir r · rd to rr t th
p r.· n, 1 . r i
itl1in th juri i tion, the doctrine prevail. · t11a
r
i g. not conf ormin<Y to the tatutes are
Y i . But thi i
n the gr uncl that ther has b n no seri · · \ hat v r, nd th
arty therefore h s not been notified
any r
r w y f anything.''
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Counsel called attention to the case of Illinois v. Hasen-

winkle, 232 111. 224, 83 N. E. 815. While the court in that

case in the course of the opinion said that the use of a

wrong initial of the middle name of a non-resident defend-

ant in condemnation proceedings would not necessarily

render the judgment therein void, the real ground of the

decision there made was that the defendant, so erroneous-

ly named, had permitted the judgment to remain unques-

tioned for over fifty years during which time the railroad

f'ompany had occupied the premises granted by the judg-

ment as its right of way.

We therefore hold, in harmony with the views of the

learned trial court, that the publication of the summons in

the partition suit directed to "George H. Leslie" did not

confer jurisdiction upon the court to adjudicate the rights

of ** George W. Leslie."

Judgmen t affirmed.

NELSON y. THE CHICAGO, BURLINGTON & QUINCY
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RAILROAD CO.

Supreme Court of Illinois. 1907.

225 Illinois, 197.

Mr, Justice Hand delivered the opinion of the court.

The appellant, Lars R. Nelson, on the 21st day of April,

1906, filed a praecipe in the office of the clerk of the Circuit
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ounsel called attention to the ca e of Illinois v. Hasenwinkle, 232 Ill. 224, 83 N. E. 815. \Vhile the court in tbat
asc in the cour. e of the opinion aid that the u e of a
wrong initial of the micidle name of a non-re ident defendant in condemnation proceeding would not neces arily
render the judgment therein void, the real ground of the
decision there made wa that the defendant, so erroneously named, had permitted the judgment to remain unquestioned for over fifty years during which t1me the railroad
rompany had occupied the premises granted by the judgment as its right of way.
We therefore hold, in harmony with the views of tbe
learned trial court, that the publication of the summons in
the partition suit directed to ''George H. Leslie'' did not
confer jurisdiction upon the court to adjudicate the rights
of ''George W. Leslie.''
J itdgment affirmed.

Court of Kane county for a summons in an action on the

case against the Chicago, Burlington, & Quincy Railway

Company, an Iowa corporation, and the Chicago, Burling-

ton & Quincy Railroad Company, an Illinois corporation.

A summons was issued against both companies and deliv-

ered to the sheriff of said county to serve, which summons

was returned by said sheriff not served as to the railroad

company, because the president or any other of the officers

or agents of said railroad company with whom the statute

NELSON V. THE CHICAGO, BURLINGTON & QUINCY
RAILROAD CO.

provides a copy of the summons may be left to effect ser-

vice of process on the company, could not be found by him

Supreme Court of Illinois. 1907.

in said county. The praecipe and summons were then

225 Illinois, 197.

l\1:R. J-csTI CE HA n delivered the opinion of the court.
The appellant, Lars R. Nelson, on the 21st day of April,
1 06, :filed a praecipe in the office of the clerk of the Circuit
ourt of I(ane count for a summons in an action on the
case again t th
hicao·o, Burlin ·ton, & Quincy Railway
ompany, an Iowa corr oration, and the Chicago, Burlington & Quincy Railroad ompan , an Il1inoi corporation.
A ummon wa is ued ao·ain t both companies and deliv~
red to the heriff of aid ounty to , rve, which ummon
wa returned by aid heriff not , rY d as to the railroad
ompan , becau th I re. ident or an>y other of the offi er
or agent of aid railroad o 1 an.\' with whom the statute
provide, a copy of the , umm n ma3~
left to effect .. erYic of pro e on th om1 any coul n t be foun by him
un!Y· Th praecipe an
ummons were then
in aid
T
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amended and the case discontinued as to the railway com-

pany, and the railroad company was served with process

by publication and mail, as in chancery cases, as is au-

thorized by paragraph 5 of the Practice Act, (Kurd's Stat.

1905, Chap. 110), and a declaration was filed against the

railroad company.

* * * * The railroad company entered a special ap-

pearance and moved to quash the service of process had

upon it by publication and mail, which motion was sus-

tained, and the appellant electing to stand by the service of

j)rocess and refusing to proceed further, the court dis-

missed the suit, and the appellant has prosecuted this ap-

peal.

It is * * * contended by the railroad company that

* * * * if service of process by publication and mail is

authorized by said paragraph 5 upon a defendant railroad

company that has its principal office in this state in a suit

where a judgment in personam is sought against the rail-
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road company, the statute is unconstitutional and void, as

such service of process, it is said, does not constitute due

process of law.

The law provides for two methods of service of process ;

the one actual and the other constructive. Actual service

of process is made by reading the original process to the

defendant or by delivering to him a copy thereof ; and con-

structive service of process, which is a substituted service of

process, is made by leaving a copy of the process at the de-

fendant's residence when he is absent, or by posting or

publishing notice of the pendency of the suit, and mailing

a copy of the notice posted or published to the defendant,

if his postoffice address is known. It is held that the ser-

vice of process, either actual or constructive, upon a non-

resident defendant outside the limits of the state where

the action or proceeding is pending will not authorize the

rendition of a personal judgment or decree against a de-

fendant, but that such service of process is sufficient upon

which to base a decree changing the marital status in a

proceeding for divorce, or a judgment or decree disposing

of property situated within the jurisdiction of the court

wherein the action or proceeding is pending. It is also

lield that each state may determine for itself in what

[ hap. :!

amended and the case discontinued as to the railway company, and the railroad company was served with proce s
by publication and mail, as in chancery cases, a is authorized by paragraph 5 of the Practice Act, (Hurd 's Stat.
1905, Chap. 110), and a declaration was filed against the
railroad company.
* * * * The railroad company entered a special appearance and moved to quash the service of process ·1 ad
upon it by publication and mail, which motion was sustained, and the appellant electing to stand by the service of
process and refusing to proceed further, the court ili smissed the suit, and the appellant has prosecuted this appeal.
It is * * * contended by the railroad company that
* * * * if service of process by publication and mail is
authorized by said paragraph 5 upon a defendant railroad
company that has its principal office in this state in a suit
where a judgment in p ersonam is sought against the railroad company, the statute is uncon titutional and void, as
such service of process, it is said, does not constitute due
proce of law.
* * * * * * * * * *
The law provides for two method of service of process;
the one actual and the other constructive. Actual service
of process is made by reading the original proce s to the
def n ]ant or by delivering to him a copy thereof; and contru tive service of process, which is a substituted service of
pro es , i made by leaving a copy of the process at the defendant' r e idence when he is absent, or by posting or
publi. bin()' notice of th pendency of the uit, and mailing
a 01 ~ of the notice po ted or publi hed to the defendant,
if hi . p . toffice addre i known. It i held that the erYi
f I ro .· , ither a tual or con tructive, upon a nonr : idc•nt c1 fendant out id the limits of the state where
hP adion r pr c ding is pending will not authorize th
r n<1ition f a p •r onal jud()'ment or decre again t a def 11<1 a nt, hut that , uch rvice of process i ufficient upon
wl1i c·]1 t h . a d r
h angirw th marital tatus in a
l>l'ON• •clin g f J' di
l'<' , l'
jndgm nt r d l' e ispo ino·
<Jf pr pc•rt : ihrnt 1 within th juri diction of th court
wl1 ·rc·in th· a ti n or proc din()' i. r ndinO'. It j al o
lic·l<l 1liuL <aC']1 : tat m y
t rmine for its lf in what
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method process may be served upon its citizens within its

own boundaries, and while such legislation will have no

force outside the state, service of process within the state

in the manner pointed out in the statute regulating- the

method of obtaining such constructive service of process,

if the method of service of process provided for is such as to

amount to due process of law, as these terms are used in the

State and Federal constitutions, will be sufficient to author-

ize the courts of the State within whose jurisdiction the

service of process is had to pronounce a personal judgment

or decree against a defendant so served with process, al-

though cases may arise in practice upon such constructive

service of process where a personal judgment or decree

might be obtained against a defendant without such defend-

ant having received actual notice of the pendency of the ac-

tion prior to judgment or decree. Constructive service of

process, it is said, is authorized in a certain class of cases,

such as when the defendant has gone out of the State, or
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when he cannot be found, or when he conceals himself so

that process cannot be served upon him, as the result of

necessity — that is, such constructive service of process is

substituted for actual service of process when actual service

of process cannot be had upon a defendant. In this case

actual service could not be had upon the defendant although

the suit was properly brought in the court from which the

process was issued and the defendant was a resident of, and

was in the State, and the question here is narrowed to this :

Can the legislature provide a constructive or substituted

service of process by publication and mail, in lieu of actual

service of process, in a case where the process cannot be

actually served upon the defendant in the county where the

statute expressly authorizes the suit to be commenced,

although the defendant resides and is in the State?

The case of Bimeler v. Dawson, 4 Scam. 536, was an ac-

tion of debt upon a judgment rendered by the Court of

Common Pleas of Stark county, in the State of Ohio,

against Welch and Dawson. There was service of process

upon Dawson only, and he pleaded nul tiel record and that

he was not personally served with process. The record

showed personal service upon Welch and service on Daw

son by leaving a copy of the summons at his residence, ana

the rendition of a judgment by default against both de-

SERYICE AND HET RN

F

8uMMoNs

61

method proce s may be erved upon its citizen within its
own boundarie , and while uch legislation will have no
force out ·ide the state, service of proce s within tbe tate
in the mann r pointed out in the statute regulating the
method of obt ining uch on ·tructive service of proce s,
if the method of service of proc
provided for is such as to
amount to due proces of law, as these term ar u e in the
State and Federal con titutions, will be ufficient to authorize the courts of the tate within whose juri diction the
,'ervice of proc ss is had to pronounce a personal judgment
or decree again t a def ndant so served with proces , although ca e ma~T arise in practice upon ucb constructive
ervice of proce where a per onal judgment or decree
might be obtain d again t a defendant without uch defendant having received actual notice of the pendency of the acbon prior to' judgment or decree. Constructive ser ice of
process, it is aid, is authorized in a certain cla s of cases,
uch as when the defendant has gone out of the State, or
when he cannot be found, or when he conceal him elf so
that proce s cannot be erved upon him, as the re ult of
nece sity-that i , such con tructive ervic of process is
, ub tituted for actual service of process when actual service
of proce s cannot be had upon a defendant. In this ca e
actual service could not be had upon the def ndant although
the suit wa properly brought in the court from which the
proces wa i sued and the defendant was a re ident of, and
was in th State, and the qu tion here i narrowed to this:
Can the 1 °·i lature provide a constructive or substituted
service of process by publication and mail, in lieu of actual
ervice of proce , in a ca. e where the proces cannot be
actually erved upon th defendant in the count. where the
, tatut ex1 r ly authoriz s the uit to be commence l,
and is in the State~
althouo·h the defendant r si
The a of Bimeler v. Dm son 4
am. 5 6 was an a tion of d bt upon a judgm nt rendered by the ourt of
ommon Pl a of Stark county, in the tate of Obi .
against Welch and Daw on. Th re wa en ice of proce s
upon Daw on only and h pl ad d nul tiel record and that
he was not p r onall3 en d with proce . The rec 1· 1
. bowed per onal rvic upon Wel b and serv] on Da\\. on by leaving a cop, of the summon at hi r . i ence an
the renditioI! of a judgment by default again t both de-
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fendants. The trial court held that for want of personal

service upon Dawson the judgment was not evidence of in-

debtedness against him, and rendered judgment in his

favor. Upon an appeal to this court the judgment was re-

versed, and in an opinion prepared by Justice Treat, on

l)age 542, it was said: "The laws of the several states pro-

vide different modes of bringing parties into court. In

some states personal service of process is required, while in

other states that mode is not indispensable, but a part}-

may be required to appear and defend an action on notice

by iniblication or by the leaving of process at his residence.

It is doubtless competent for each state to adopt its own

regulations in this respect, which will be binding and

obligatory on its own citizens. "We can not doubt the right

or power of the State of Ohio to provide that the kind of

service which it appears was made in this case shall be

sufficient to authorize its courts to take jurisdiction of the

person of a defendant and proceed to hear the case and
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render judgment. A judgment thus rendered against one

of its citizens would be binding and conclusive on him,

for owing allegiance to the State, he is bound by its law

and amenable to its judicial tribunals. That State, how-

ever, cannot in that way get jurisdiction over the people

of other States. Its laws can only operate within its own

territory and on its own citizens. They cannot be made

to operate extra-territorially, or on the citizens of other

States unless they go voluntarily^ within its limits."

And in Welch v. Sykes, 3 Gilm. 197, on page 201, it was

said: "It is competent for each State to prescribe the

mode for bringing parties before its courts. Although its

regulations in this respect can have no extra-territorial

operation, tliey are nevertheless binding on its own citi-

zens."

In iS^nilJi V. Smith, 17 111. 482, on page 484, it was said : " A

State may nnd()u])tedly provide for bringing its own citizens

or subjects before its tribunals by constructive notice, which

may not in all cases come to the actual knowledge of the

party; still tlie presumption is that he has actual notice, or

might liave such notice by the exercise of proper care and

diligence."

W'liat is du<' jirocess of law in all instances is not easilv
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i '11 ant . The trial court held that for want of per onal
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f-1 y r .
p n an appeal to thi court the judgment was reY r
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r ·ulations in thi respect, which will be binding and
lio·atory on it own citizen . We can not doubt the right
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f r owinO' all 0 ·ian e to the tat he is bound by its law
a d am nahl to it judicial tribunals. That State, how Y r, cannot in that way get jurisdiction over the peopl
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defined, but as applied to this case it clearly means pro-

ceeding according to the course of the common law, and the

common law has from time immemorial required that a de-

fendant be personally notified of the pendency of an action,

if he was within the jurisdiction of the court and could

be found, before judgment or decree was rendered against

him. The common law, however, never required actual

service of process in all cases, but has always provided for

a constructive service of process when actual service there-

of could not be had, such as the leaving of a copy of the sum-

mons at the defendant's residence, and latterly a posting or

publishing of notice of the pendency of the suit or proceed-

ing, when the defendant was out of the State or upon due

inquiry could not be found, or when he concealed himself

so that process could not be served upon him.

In Bardwell v. Anderson, 9 L. R. A. 152, the Supreme

Court of Minnesota said (p. 154) : "We think that from

the earliest period of English jurisprudence down to the
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present, as well as in the jurisprudence of the United

States derived from that of England, it has always been

considered a cardinal and fundamental princiiDle that in

actions in personam proceeding according to the course of

the common law, personal service (or its equivalent as by

leaving a copy at his usual place of abode), of the writ,

process or summons must be made on all defendants resi-

dent and to be found within the jurisdiction of the court. We

do not mean that the term 'proceeding according to the

course of the common law,' as used in the books, is to be

understood as meaning, necessarily and always, personal or

actual service of process, for although service by publication

is of modern origin, there has always been some mode by

which jurisdiction has been obtained at common law by

something amounting to or equivalent to constructive ser-

vice, where the defendant could not be found and served

personally ; but what we do mean to assert is, that the right

to resort to such constructive or substituted service in j^er-

sonal actions proceeding according to the course of the com-

mon law rests upon the necessities of the case, and has al-

ways been limited and restricted to cases where personal

service could not be made because the defendant was a non-

resident, or had absconded, or had concealed himself for

the purpose of avoiding service. As showing what means
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defined, but a a plied to this case it clearly means pro•eeding accor ing to the cour e of the common law, and the
om on law has from time immemorial required that a defendant be per onall notified of the pendency of an action,
if he wa within the jurisdiction of the court and could
be found, before judgment or decree was rendered again t
him. The common law however, never required actual
erYice of proce in all ca e but has always provided for
a con tructive ervi e of proce when actual service thereof could not be had uch a the leaving of a cop of the summon at the defendant's re idence, and latterly a posting or
publi hing of notice of the pendenc of the uit or proceeding, when the defendant was out of the State or upon due
inquiry could not be found, or when he concealed himself
o that proce could not be erved upon him.
In Bardi ell v. Ander on, 9 L. R. A. 152 the Supreme
Court of l'ifinne ota said (p. 15±): ''We think that from
the earlie t period of Engli h juri prudence down to the
pre ent a well a in the juri prudence of the United
State derived from that of Eno·land it ha always been
con idered a cardinal and flmdamental principle that in
action in per onam proceeding according to the cour e of
the common law personal service (or it equi alent as by
leaving a copy at hi u ual place of a.bode) of the writ
proce or summon must be made on all defendants resident and to be found within the juri diction of the court. We
do not mean that the term 'proceeding ac ording to the
course of the common law,' a used in the book , is to be
tmder tood a meaning nece arily and alwa s, personal or
actual er' ice of proce for although service b publication
is of m dern origin th re has always been some mode by
whi h juri dicti n ha been o tained at common law b
omet in · amountino- to or equi alent to constructive service, wher he d fendant could not be found a:µd erved
per onally; but what we do mean to a sert is, that the right
to r ort to uch con tr-uctive or u tituted service in peronal a tion pro din · accor ing to the course of the common law r t up n the nece iti of the ca e, an ha alwa b en li it
and r tri te to ca es where per onal
er i could not b made b au the d fendant was a nonre id nt or bad ab conded or ha concealed him If for
the pur o e of avoidin · ern .
howing what mean
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were resorted to as amounting or equivalent to constructive

service, and how strictly it was limited to cases of necessity

by both courts of common law and courts of chancery, ref-

erence need only be had to 3 Blackstone's Com. 283, 444."

While the authorities are not in entire harmony upon

the subject, the Illinois cases and the greater weight of

authority clearly establish, we think, the proposition that

a personal judgment in an action at law may be rendered

against a defendant residing in and who is in the State

where the suit or proceeding is pending, who has been

notified of the pendency of the suit by constructive service

of process, where it appears actual service of process could

not be had upon the defendant, if the constructive service

provided for was required ^^ be had in such manner that

the reasonable probabilitie re that the defendant would

receive notice of the pendiu^ action or proceeding before

judgment or decree was rendered against him.

**********
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Reversed and remanded.^

1 In Bardwell v. Collins, (1890) 44 Minn. 97, 46 N. W. 315, quoted above

in Nelson v. Chicago, Burlington and Quincy Railroad Co., the statute author-

ized service of summons by publication, in actions to foreclose mortgages, as to

all parties to the action against whom no personal judgment was sought. The

court held (1) thjit such actions were not «i rem but in personam, since they

determined the rights and equities of the parties interested in the mortgaged

[Chap. 2

TRIAL PRACTICE

were r orted to a amounting or equivalent to constructive
rYice and how trictly it was limited to cases of necessity
by both courts of common law and courts of chancery, refer n e n ed onls be had to 3 Blackstone's Com. 283, 444."
hile th authorities are not in entire harmony upon
the ubj t the Illinois cases and the greater weight of
authority cl arly establi h, we think, the proposition that
a per onal judgment in an action at law may be rendered
a ain t a defendant residing in and who is in the State
wh re the ·uit or proceeding is pending, who has been
notified of the pendency of the suit by constructive service
of proce , where it appears actual service of process could
not be had upon the defendant, if the con tructive service
pro ided for was required tL\ be had in such manner that
the rea onable probabilitie
re that the defendant would
receive notice of the pend1L 6 action or proceeding before
ju gment or decree was rendered again t him.
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premises; (2) that such actions were strictly judicial in character, proceeding

~

* * * * * * * *
Reversed and remanded. 1

according to the due course of the common law; (3) that it is a cardinal

principle of "due process of law" that in actions in personam proceeding ac-

cording to the course of the common law, jiersonal service of process must be

had uj)on defendants resident and to be found within the jurisdiction of the

court; (4) the statute is uuconstitutionfil in so far as it attempts to authorize

service by mere publication upon resident defendants capable of being per-

sonally served.

KENNEDY V. LAMB.

Court of Appeals of New York. 1905

182 Neiu York, 228.

Vann, J. The purchasers at the sale in this action,

whicli was bronglit to partition lands in the borough of

]*rooklyii. rcfiisod to complete their purchase upon the

groiiiid that the title was defective. By an order, made at

1

In Bardwell v. Collins, (1890) 44 Minn. 97, 46 N. W. 315, quoted above

in N elson v . hicago, Burlington and Quincy Railroad Co., the tatute author·
i z cl er vi e of ummons by publication, in actions to foreclose mortgages, as to
all part ies to the action against whom no personal judgment was sought. The
omt b l r1 (1) that • uch actions were not in r em but in personam ince they

determ in c1 the rights and equities of the parties intere ted in the mortgaged
pr m i e ; ( 2) that such actions were strictly judicial in haracter, proceeding
acconliug to th e due cour e of the common law; (3) that it i a ardinal
pr i1iriple of ' ' due proces of law ' that in a ction in personam proceeding acor11 ing to the cour. e of the common law, p r ~ onal service of process must be
b a <l upo n rl fenclant r id nt and to b found within tb jnri t1iction of the
court; ( 4) th e tatute is un constitutional in i:o far a it att mpt to authorize
rvir by mere publication upon resident defendants capable of being pert.onally ser ved.
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Special Term and affirmed by the Appellate Division, they

were directed to comply with the terms of sale and they now

appeal to this court for relief from what they consider an

unlawful command. They claim that the court which ren-

dered the judgment in partition did not acquire jurisdic-

tion of several persons, each a necessary party defendant,

because they were not personally served with process and

the effort to serve them by publication was void, owing to

a vital defect in the affidavits upon which the order to pub-

lish was made.

From the affidavits presented to the justice who granted

the order of publication, one made by the plaintiff and the

other by his attorney, it appeared that six of the defendants

resided in the State of New Jersey, four at Jersey City and

two at Plainfield. The only attempt to show compliance

with the command of the statute in reference to ^^due dili-

gence to make personal service of the summons" was an

allegation in the affidavit of the attorney that ''the plain-
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tiff will be unable with due diligence to make personal ser-

vice of the summons within the State as appears by the

affidavit of Peter J. Kennedy hereto annexed." The affi-

davit thus referred to contains nothing whatever upon the

subject of diligence, discloses no effort to serve the sum-

mons in this state, and gives no reason for not making the

effort, aside from the bare fact of non-residence. It does

not appear that the summons had been issued or that it was

placed in the hands of anyone for service upon the defend-

ants named, and for aught that appears they could have

been served in this state without difficulty. They were

nephews and nieces of the plaintiff and had visited and

corresponded with him "for several years past," as he

stated in his affidavit. He did not state how recently they

had visited him, when he last heard from them, nor where

he himself resided. Four of them lived just across the state

line and two of them but a short distance therefrom. All

may have been engaged in business in the State of Xew

York and in daily attendance there for that purpose, as is

the case with so many residents of the State of New Jersey.

The affidavit did not state that they were not in New York

or that they were actually in New Jprsey when the affiant

swore to it.

Aj> «rder may be made for service by publication upon a

. p.— 5 -
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~pe ial Term and affirmed by the Appellate Di i ion, they
were directed to com1 ly with the terms of sale and they now
a1 p al to thi ourt for relief from what they con ider an
pnlawful command. They claim that the court which rendered the judgment in partition did not acquire jurisdiction of everal persons, each a nece ary part defendant
because they were not personall
erY d with proce and
the effort to erve them b publication was void, owing to
a vital defect in the affidavit upon which the order to publi h wa made.
From the affida it pre ented to the ju tice who granted
the order of publication one made by the plaintiff and the
other by hi attorney, it appeared that six of th defendant
re ided in the tate of New J er ey, four at J er ey ity and
two at Plainfield. The only attempt to show compliance
with the command of the tatute in reference to 'due diligence to make per onal ervice of the summons'' was an
allegation in the affida Yit of the attorney that "the plaintiff will be unable with due diligence to make per onal service of the ummon within the State a appear by the
affidavit of Peter J. Kennedy hereto annexed.'' The affia it thus referred to contain nothing whate er upon the
ubject of diligence, di clo es no effort to erve the ummons in thi tate, and gi e no rea on for not making th
effort, aside from the bare fact of non-re idence. It doe
not appear that the ummons had been i ued or that it wa
placed in the hand of anyone for service upon the defendants named, and for aught that appears they could haYe
been erved in this state without difficulty. They were
nephew and niece of the- plaintiff and had \ i ited and
corre ponded with him ''for ever al years pa t, '' a he
tated in hi affidavit. He did not tate how rec ntly they
had vi ited him, when he la t heard from them nor where
be him elf re ided. Four of them lived ju ta ro the tate
line and two of them but a hort di tance th r from. All
may have been enga d in busine in the tat of X ew
York and in daily att ndance there for that purpo e a. i
th ca e with so many re ident of the tate of New Jer y.
The affidavit did not tat that they w re not in New York
or that they were actually in New .T er ey when the affiant
swore to it.
AJJ order may be made for service by publication upon a

. P.-5 -
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defendant who is a non-resident of the state, provided ''the

plaintitf has been or will be unable with due diligence to

make personal service" within the state. (Code Civ. Pro.

Sections 438, 439.) The bare fact of non-residence is not

enough to authorize the order, for the plaintiff must also

show due diligence to make personal service, or state facts

tending to show why personal service cannot be made. The

statute now in force differs from the one which formerly

governed the subject when some of the cases cited were

decided, in that the latter authorized service by publication

when the person to be served could not "after due diligence

be found within the State." (Code of Pro. Section 135.)

The old statute was satisfied with due diligence to find the

defendant, while the present statute requires either due

effort to serve, or sufficient reasons for not making the

effort.

In the case now before us there was no attempt to make

personal service and no reason was given for not trying to
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serve personally, except the fact of non-residence. Even if

residence in a distant state or in a foreign country permits

the inference that the person to be served cannot be found

in this State, residence in an adjoining state, just across the

line, with no evidence that the non-resident is not in busi-

ness in this state, or that he does not sojourn here, and no

explanation whatever for not trying to serve him here, is

not sufficient. As was said by this court in Carleton v.

Carleton, (85 N. Y. 313, 315): "It is a well known fact

that many persons who are residents of one state have

places of business and transact such business in a state

different from that in which their residence is located.

They are frequently in the latter state, and pass most of

their time there. Such persons could be readily found in

the state where they do business if due diligence was used

for that purpose and non-residence, of itself, does not nec-

essarily show that they cannot be found within the state, or

raise a presumption that due diligence has been used, or

that it was not required."

In a latel- case it was said: "Where the proof of non-

rosi donee is clear and conclusive, and that the defendant is

living out of the state and in a distant state, there may be

strong reasons for holding that proof of diligence is not

required;" and as it appeared that the defendant resided
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d fendant who i a non-resident of the state, provided "the
i laintif-f ha been or will be unable with due diligence to
make I er onal ervice" within the state. (Code Civ. Pro.

ection 438, 439.) The bare fact of non-residence is not
nough to authorize the order, for the plaintiff must also
how due diligence to make personal service, or state facts
t nding to show why personal service can.n ot be made. The
tatute now in force differs from the one which formerly
governed the subject when some of the cases cited were
decided, in that the latter authorized service by publication
when the person to be served could not ''after due diligence
he found within tbe State.'' (Code of Pro. Section 135.)
The old statute was sati fied with due diligence to find the
defendant, while the pre ent statute requires either due
effort to serve, or sufficient reasons for not making the
ffort.
In the case now before us there was no attempt to make
per onal service and no reason was given for not trying to
erve personally, except the fact of non-residence. Even if
r idence in a distant state or in a foreign country permits
the inference that the person to be served cannot be found
in this State, re idence in an adjoining state, just across the
lin e, with no evidence that the non-re ident is not in busin
in this state, or that he does not sojourn here, and no
xplanation whatever for not trying to serve him here, is
not sufficient. As was said by this court in Carleton v.
arleton, ( 85 N. Y. 313, 315) : ''It is a well known fact
that many persons who are re idents of one state have
places of busine and transact such l:m in s in a state
iff rent from that in which tb ir residence is located.
Th y ar fr qu ntly in th latter tat , and pass mot:t of
h ir time there.
uch persons coul 1 be readily found in
th tate where they do busine s if due djlio· n was u cd
f'or that pur o. e nd non-re idenc , f its lf, does not nee""' rily. h w tliat th y cannot be found within the state, or
rai . a r .·um ti n that du diligence has be n u J, or
that it' a.· n tr )<] uir d."
In a 1f Pr ·a.· it wa aid : "Wh re the roof of nonr · ·i I P11 ·, i . l r and c n lu. ive, and that the defendant is
Ji v irw out f th<·. · at
n in a di tant state, there may be
:t rorw rf' . ns f r h l ing that roof of diligence is uot
r·qu1r ;" n
.'it
ared that the defendant resided
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in Maryland, and that the summons, which had been duly

issued and some effort made to serve it, could not be served

owing to that fact, the affidavit was held sufficient. {Ken

nedy v. Neiv York Life Ins. <& Trust Co., 101 N. Y. 487).

In McCracken v. Flanagan, (127 N. Y. 493), it appeared

that a summons had been issued against the defendant and

''that defendant is a non-resident of this state, nor can be

found therein, but has a place of residence at Matewan, in

the state of New Jersey." After a careful review of the

leading cases it was held that the affidavit, which was made

when section 135 of the Code of Procedure was in force, was

insufficient to give jurisdiction. The court said: "Some

degree of diligence must be exercised to find the party, and

what is a due degree depends upon circumstances surround-

ing each case, and the simple averments in the affidavit that

the defendant is a non-resident and cannot be found within

the state are not alone sufficient to support an order for

the service of a summons by publication. Those facts do
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not imply that any diligence has been exercised to find and

serve the defendant personally with process. It needs no

argument to show that the averment in the affidavit that

the defendant cannot be found in the state does not tend to

prove the exercise of due diligence to find the defendant,

for the statute in question not onlj^ requires that it be stated

in the affidavit that the defendant cannot be found, but ex-

pressly requires the averment that he cannot be found after

due diligence."

In Belmont v. Cornen, (82 N. Y. 256), the order was sus-

tained upon proof of non-residence, followed by an aver-

ment that the summons had been issued to the sheriff of

the county where the premises, covered by the mortgage

sought to be foreclosed, were situated; that the sheriff

"had used due diligence to find the defendants and after

such due diligence and inquiry they could not be found with-

in said county or state."

In C router v. Crouter, (133 N. Y. 55) an affidavit was

held sufficient which stated the non-residence of the defend-

ants ; that they had no place of business in this state ; that

plaintiff believed that a summons could not, with due

diligence, be served personally within the state and that he

had present knowledge of defendants' movements, and was

satisfied that they frequent no place in the state.

ERVI E A~ ' D RETURN OF
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in JYlaryland, and that the summons, which had been duly
issued and some effort made to erve it, could not be ser eJ
owing to that fact, the atndavit was held sufficient. (Ken
nedy v. New York Li/ e Ins. & Trust Co., 101 N. Y. 487).
In McCracken v. Flanagan, (127 N. Y. 493), it appeareJ
that a ummons had been i ued again t the defendant and
''that defendant is a non-re ident of this state, nor can be
found therein, but has a place of residence at :Matewan, in
the state of New J er ey." After a careful review of the
leading cases it was held that the affidavit, which was made
when section 135 of the Code of Procedure was in force, was
insufficient to give juri diction. The court said : ''Some
degree of diligence must be exercised to find the I arty, and
what is a due degree depend upon circum. tanres surround ing each ca e, and the simple averment in the affidavit that
the defendant is a non-re ident and cannot be found within
the tate are not alone suffici nt to u1 port an order for
the service of a summons by I ublication. Tho e facts do
not imply that any diligence has been exerci ed to find and
erve the defendant per onally with proc s . It needs no
argument to show that the averment in the affidavit tha t
the defendant cannot be found in the state doe not tend to
prove the exerci e of due dilibence to find the defendant
for the tatute in que tion not only require that it be stated
in the affidavit that the defendant cannot be found, but expre ly requires the averm nt that he cannot be found after
due diligence.''
In Belmont v. Cornen, (82 N. Y. 256), the order was su tained upon proof of non-re idence, follow d by an averment that th ummons had been issu d to the heriff of
the county where the premise , covered bv the mortgag
ought to be foreclos d, were ituated; that the sheriff
''had u ·ed due diligence to find the defen lant and after
uch du diligence and inquiry they coul not be found within said ounty or stat . ''
In router v. Crouter, (1
N. Y. 55) an affidavit wa
h Id uffi i nt which tat d tb non-re id nc of the defendant ; that th y had no pla of bu in
in thi tate; that
plaintiff b Ii v d that a ·u mon could not with du
diligen 1 e erved per onally within the tate and that h
bad pr nt knowledge of f ndant 'mov
ts, and wa
satisfied that they frequent no place in the state.

us
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In Fetes v. Vohner, (28 N. Y. St. Kep. 317), the court said :

** Though a non-resident, the defendant may be at the time

temporarily in the state to the knowledge of the plaintitf,

and within easy reach of personal service of the summons.

No such proof was made by the plaintiff in this case. The

affidavit of his attorney, upon which the order was pro-

cured, states only that the action has been commenced, that

a summons has been issued, and that the two defendants

named are non-residents of the state and that they reside at

Marion, Washington County, Iowa. The affidavit was, in

this respect, plainly insufficient and the county judge was

without jurisdiction to grant the order,"

While any evidence having a legal tendency to show com-

pliance with the statute, even if inconclusive, would war-

rant the exercise of judgment and thus confer jurisdiction

to make the order, in this case there was no evidence as to

the use of diligence, or to excuse the omission of effort to

serve in this state. Even if a judge reached a wrong con-
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clusion upon the facts presented, so that his order would be

set aside on direct attack by motion to vacate, still if he

had some legal evidence to act upon, the order would be

protected from collateral attack after the entry of judg-

ment. There was no evidence presented to the justice who

made the order now before us which authorized him to act

judicially or to decide that the plaintiff would be unable

with due diligence to make personal service in this state.

An affiant who simply repeats the words of a statute merely

states his opinion upon a proposition to be proved. Proof

requires that facts be stated from which the conclusion

sought may be logically drawn. We find no case in this

court and no well considered case in any court which sus-

tains an order founded simply on proof of non-residence

in an adjoining state with no effort n de to find or serve,

and no reason given why such effort if made would be use-

less.

Tlie purchasers were entitled to a marketable title, free

from reasonable doubt and they were justified in refusing

to cotiiplete their purchase because the affidavits upon which

the order of publication was based were insufficient to con-

fer jurisdiction.

The order of the Appellate Division, as well as that of

TRIAL PRACTICE
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n Fetes v.} olmer, (~ N. Y. St. Rep. 317), the court said:

Though a non-re id nt, the d fendant may be at the time
mporarily in the tate to the knowledge of the plaintiff,
an, within ea reach of personal service of the summons.
o u h proof wa made by the plaintiff in this case. The
ffi la it of hi attorney, upon which the order wa procur
tat . only that the action has been commenced, that
a umrnon ha been i ued, and that the two defendant
nam 1 ar non-re idents of the tate and that they reside at
Marion, \Va binO'ton ounty, Iowa. The affidavit was, in
thi , r 1J ct, plainly insufficient and the county judge wa
without juri diction to grant the order.''
hil any evidence ha\ ing a legal tendency to how complian with the tatute, even if inconclusive, would warrant the xerci e of judgment and thus confer juri diction
to mak the order in thi ca e there was no evid nee as to
th u e of diligence, or to excu e the omi ion of effort to
· rY in thi tate. Even if a judge reached a wrong conch i n u1 on the facts presented, so that his order would be
. t a id on direct attack by motion to vacate, still if he
had ·om lco'al evidence to act upon, the order would be
vr t t cl from collateral attack after the entry of jud0'111 nt. Th r wa no evidence pre ented to the ju tice who
ma 1 tl1 order now b fore u whi h authorized him to act
ju i ·ially or to d ci 1 that the plaintiff would b unable
with u dilio· n e to mak per onal ervice in thi tat .
. .\n afJiant who impl. r eat the words of a tatute mer ly
tat .. " hi pinion upon a propo ition to be pro d. Proof
that fa t be stated from which the con lu. ion
r b loO'ically drawn.
We find no case in thi
<'onrt ·
n w 11 on id r
a e in any court whi h su ta in · an r 1 r f un
imp] r on roof of non-r i
in an ac1joinino- tat with no ffort n 1 to find or · rve,
nnd 110 r ·· n giv why u h ff rt if made would b u I ·. : .
'I IH· p11r('lia . r.
r
ntitl d t
f'rorn n :1 . onahl d uht nd th
t111·0111pl<'le1li irpu·ha. l

arketable titl fr e
ju ti:fi d in r fu~ jnoaffid vits up n whi h
were in uffici nt to cona

11 1" orrl ·r of pul li ·ation w , ba
l'r·r j11ri di(· i< n.
'I hr r] r f h
ivi ion, as well a
p 11 t

that of

'ec. 4]
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the Special Terin should bo reversed and the motion denied,

with costs in all courts.

CuLLEN, Ch. J., Gray, O'Brien, Bartlett, PTaight and

Werner, JJ., concur.

Order Reversed.

Section 4. Place of Service.

SERVICE A.. D BET R~~ OF

Su:111.:vro ...-

the p cial Term hould be rever ed and the motion denied,
with co t in all courts.
ULLEN, Ch. J . RAY, 0 'BRIEN, BARTLETT, HAIGHT and
W ERNER, J J., concur.
Order Reversed.

WALLACE V. UNITED ELECTRIC COMPANY.

Supreme Court of Pennsylvania. 1905,

211 Pennsylvania State, 473.

Opinion by Mr. Justice Brown, April 17, 1905.

The first prayer of appellant's bill is for full dis-

covery. * * *

A decree for discovery is a personal one to be enforced

against the person decreed to make it ; and, if the appellee

S ECTION

4.

P LACE OF SERVICE.

was properly brought within the jurisdiction of the court

below personally, a decree that it make discovery could be

WALLACE V. UNITED ELECTRIC COMPANY.

enforced against it personally by the appellant as his first

move to obtain the ultimate relief asked for. In view of

S upreme Court of P ennsylvania. 1905.
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this, the proceeding must, as was held by the learned judge

below, be regarded as in personam as to the appellee ; and

tlie question whether the Act of April 6, 1859, P. L., 387,

211 Pennsylvania State, 473.

even if it does authorize extra-territorial service of process

from a court of this state, is effectual to acquire jurisdic-

tion over the person of a defendant residing and served in

another state, is not an open one.

Before the passage of that act, Chief Justice Gibson, in

discussing the attempt to acquire jurisdiction over the per-

son of the defendant by the extra-territorial service of pro-

cess, said in Steel v. Smith, 7 W. & S. 447: "Jurisdiction

or the person or property of an alien is founded on its

presence or situs within the territory. Without this pres-

ence or situs, an exercise of jurisdiction is an act of usurpa-

tion. An owner of property who sends it abroad subjects it

to the regulations in force at the place as he would subject

his person by going there. The jurisdiction of either springs

Opinion by MR. J STICE BROWN, April 17, 1905.
The fir t prayer of appellant's bill is for full di cover y. * * *
A decree for discover. is a per sonal one to be enforced
a ·ain t the person decreed to make it; and if the appellee
wa properly brought within the jurisdiction of the court
1 el ow p r onally a lecree that it make di co very could be
enf ar ced again t it per on ally by the appellant a his first
move to obtain the ultimate relief a ked for . In view of
this, the proceeding mu t, as was held by the learned judge
b low, be regarded as in personam a to the appellee; and
the que tion whether the Act of April 6 1859, P. L., 3 7
even if it does authorize extra-territorial service of proce.
from a court of this state, i effectual to acquire juri diction over .the person of a def ndant re iding and serYed in
another tate, i not an open one.
Before the pa age of that act, Chief Ju tice Gib on in
<li cu :-'ing th attempt to acquire juri. di tion O\,.er th peron of the defendant by the extra-territorial en'ic of proaid in t eel v. mith 7 W. & . 4-±7 : ' Juri diction
of the per on or I roperty of an alien is founded on it
I re ence or itu within th t rritory. Without thi pre nee or itu an exer i e of juri diction i an act of u urpation. An owner of property who end it abroa ubj cts it
to the r o-ulation in force at the place as h woul ubject
hi p r on by going th r
h juri diction of either prings
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from the voluntary performance of an act, of whose conse-

quences he is bound to take notice. But a foreigner may

choose to subject his property, reserving his person; and it

is clear that jurisdiction of property does not draw after

it jurisdiction of the owner's person; consequently, there

can be no rightful action by the tribunals on the foundation

of jurisdiction acquired by the attachment of property,

which reaches beyond the property itself. ******

What, then, is the right of a state to exercise authority over

the persons of those who belong to another jurisdiction, and

who have, perhaps, not been out of the boundaries of it!

'The sovereignty united to domain,' says Vattel, 'estab-

lishes the jurisdiction of the nation over its territories or

the countries which belong to it. It is its province, or that

of its sovereign, to exercise justice in all places under its

jurisdiction, or the country which belongs to it; to take

cognizance of the crimes committed and the differences that

arise in the country.' 'On the other hand,' adds Mr. Jus-
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tice Stoey (Confl. Ch. 14, §539), no sovereignty can ex-

tend its process beyond its own territorial limits, to sub-

ject other persons or property to its judicial decisions.

Every exertion of authority beyond these limits is a mere

nullity, and incapable of binding such persons or property

in other tribunals.' And for this he cites Picquet v. Swan

(5 Mason, 35-42). Not to multiply authorities on a point

so plain, it will be sufficient to add the name of Mr. Burge

(1 Confl. 1), who says it is a fundamental principle, essen-

tial to the sovereignty of every independent state, that no

municipal law, whatever its nature or object, should, pro-

prio vigore, extend beyond the territory of the state by

which it has been established.' And again (3 Burge Confl.

1044), 'that the authority of every judicial tribunal, and

the obligation to obey it, are circumscribed by the limits of

the territory in which it is established.' Such is the familiar,

reasonable and just principle of the law of nations; and it

is scarce sujiposable that the framers of the constitution

designed to abrogate it between states which were to re-

main as independent of each other, for all but national pur-

poses, as they wore before the revolution. Certainly it was

not intended to legitimate an assumption of extra-terri-

torial jurisdiction which would confound all distinctive

I)rinciples of separate sovereignty; and there evidentl\^

TRIAL PRACTICE

from the voluntary performance of an act, of whose consequences he is bound to take notice. But a foreigner may
hoose to ubject his property, reserving his person; and it
is lear that jurisdiction of property does not draw after
it juri diction of the owner's person; consequently, there
an be no rightful action by the tribunals on the foundation
of jurisdiction acquired by the attachment of property,
which r aches beyond the property itself. * * * * * *
What, then, i the right of a state to exercise authority over
the persons of those who belong to another jurisdiction, and
who have, perhaps, not been out of the boundaries of it~
'The sovereignty united to domain,' says Vattel, 'establi h the juri diction of the nation over its territories or
the countries which belong to it. It is its province, or that
of it overeign, to exercise ju tice in all places under its
jurisdiction, or the country which belongs to it; to take
ognizance of the crimes committed and the differences that
ari e in the country.' 'On the other hand,' adds Mr. J ustice STORY ( Confi. Ch. 14, ~ 539), no sovereignty can extend it process beyond its own territorial limits, to subject other persons or property to its judicial decisions.
Every exertion of authority beyond these limits is a mere
nullity, and incapable of binding such persons or property
in oth r tribunals.' And for this he cites Picquet v. Swan
(5 Ma on, 35-42). Not to multiply authorities on a point
o plain, it will be ufficient to add the name of Mr. Burge
(1 onfl. 1), who says it is a fundamental principle, es ential to the ov r iO"nty of every independent state, that no
muni 11 al law, whatever its nature or object, should, proprio vi O"Ol' , ext nd b yond. the territory of the state by
hi h it ha b en establi h d.' And again ( 3 Burge Confi.
1 44) 'that the authority of v ry judicial tribunal, and
th bli 0 ·ati n to b y it, are circum ribed by the limit of
th t rritory i whi hit i e tablished.' uch i the familiar,
n·a. n l l an 1 ju t prin ipl of the law of nation ; and it
i.· .· ·ar · . upp . ab] that th framers of the con tituti n
n tate which w re to r dc:i ,, Nl t abrog t it b t
main ,' i]l(lc>p n nt f a h oth r, for all but national purJ>O ( . a. th ·y w •r0 h f r th r volution. Certainly it wa:;
n i jn n<lp 1 t l •.a-iti at an a
m tion of extra-t rri·
t ri· I j11ri .. di ·Lion · 11i ·h wou]
onf un all distin tivt
pr in ·ir l s f .
rat . ov r ignty; and there evid ntlJ
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was such an assumption in the proceedings under consider-

ation," Speaking of the act of 1859, under which the court

made the order for the extra-territorial service of process

upon the appellee, Sharswood, J., in Coleman's Appeal, 75

Pa. 441, in stating that it has not been the policy of our

.jurisprudence to bring non-residents within the jurisdiction

of our courts, unless in very special cases, said: ''In pro-

ceeding against them for torts, even property belonging to

them cannot be reached by process, and in cases of contract

nothing but the property can be affected unless the defend-

ant voluntarily appear and submit to the jurisdiction. We

may congratulate ourselves that such has been the policy,

for nothing can be more unjust than to drag a man thou-

sands of miles, perhaps from a distant state, and in effect

compel him to appear and defend under the penalty of a

judgment or decree against him pro confesso. The act of

1859 ought, therefore, to receive a construction in harmony

with this policy. There exists no good reason why courts
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of equity should be invested with a more enlarged jurisdic-

tion against non-residents than courts of law." This was

followed by the case of Scott v. Noble, 72 Pa. 115, in which

we held that Noble was not bound by process directed to be

served upon him by the supreme judicial court of Massa-

chusetts outside the state, though he had accepted service

of the writ in the state of Pennsylvania. By the Act of

March 13, 1815, P. L. 150, regulating proceedings in di-

vorce, the act provides for service upon the respondent

"wherever found," but in Ralston' s Appeal, 93 Pa. 133,

we said of that act: "It declares 'upon due proof at the

return of the said subpoena that the same shall have been

served personally on the said party wherever found, or that

a copy had been given to him or her fifteen days before the

return of the same,' a divorce may be decreed. It is con-

tended in case the libellee in divorce is not found within

the bailiwick of the sheriff, the latter may, under this act,

depute some person to make the service in another state.

If a legal service could thus be made in Delaware it can be

in California. Such cannot be a true construction of the

statute. The language 'wherever found' cannot be so con-

strued as to give to a court of this state extra-territorial

power to bring within its jurisdiction the person of a citi-

zen and resident of another state. The property found

71

\\a uch an a sumption in the proceedings under consideration." ipeaking of the act of 1859, under which the court
made the order for the extra-territorial ervi e of proce
upon the appellee, SHARswoon, J., in Col em,an's Appeal, 75
Pa. 441 in stating that it ha not been the policy of our
juri prudence to bring non-residents within the juri diction
of our court , unless in very pecial ca es, said : ''In proceeding again t them for tort , e-' en property belonging to
them cannot be reached by proce s, and in ca es of contract
nothing but the I roperty can be affected unle s the defendant voluntarily a1 pear and ubmit to the jurisdiction. We
may congratulate our elve that such has been the policy,
for nothing can be more unju t than to drag a man thouands of mile , perhaps from a distant tate, and in effect
ompel him to appear and defend under the penalty of a
judgment or decree again t him pro confes o. The act of
1859 ought, therefore, to receive a on truction in harmony
with thi policy. There exi t no good rea on why courts
of equity hould be in e ted with a more enlarged jurisdiction against non-re ident than courts of law." This was
followed by the ca e of Scott v. Noble, 72 Pa. 115, in which
we held that Noble was not bound by process directed to be
er ed upon him by the upreme judicial court of Mas achusetts outside the state, though he had accepted service
of the writ in the tate of Penn ylvania. By the Act of
March 13, 1815, P. L. 150, regulating proceedings in divorce, the act provides for ervice upon the re pondent
"wherever found," but in Ralston's App eal, 93 Pa. 133,
we said of that act: "It declares 'upon due proof at the
return of the said ubpoena that the same ball ha e been
served per onally on the said party wherever found, or that
a copy had been given to him or her fifteen da before the
return of the ame,' a divorce may be decreed. It is contended in ca e the libellee in divorce is not found within
the bailiwick of the heriff the latter may, under this act,
depute om p r on to make the serYice in another state.
If a legal rvice could tbu be made in Delaware it can be
in California. Such cannot be a true con truction of the
"tatute. The language 'wherever found' cannot be so contrued as to give to a ourt of thi state extra-territorial
power to bring within it jurL iction the per on of a citizen and re ident of another tate. The property found
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within this state of a non-resident may be reached and

charged and sold in the enforcement of a debt resting on a

contract without an}^ personal service on the debtor. In

the case of an ordinary debt, the person of a non-resident

defendant not fonnd within the state cannot be reached by

any process issued by a court of common law. In cases

where the language of the statute would seem to give extra-

territorial power this court has denied its exercise. Thus

the 16th section of the Act of 13th June, 1836, relating to

the removal of paupers, authorizes them to be removed 'at

the expense of the district to the city, district or place

where he was last legalty settled, whether in or out of

Pennsylvania.' It has, however, been held the provision

for a removal into another state is of no force or effect:

Overseers of Limestone v. Overseers of Ohillisqiiaque, 6

Norris 294. The first section of the Act of 6th April, 1859,

authorizes any court of this commonwealth having equity

jurisdiction, in any suit in equity instituted therein con-
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cerning property within the jurisdiction of the said court,

to order and direct that any subpoena or other process to

be had in such suit be served on any defendant therein

'then residing or being out of the jurisdiction of said court

wherever he, she or they may reside or be found.' It fur-

ther provides for the proof of service both within and with-

out the limits of the United States. It was held in Cole-

man's Appeal, 75 Pa. 41, that process thus issued in this

state and served in another state on a resident thereof

could not give jurisdiction of the person thus served." In

the federal courts the same view is entertained. By a

statute of the state of Oregon provision was made for ser-

vice upon a non-resident by publication. In Pennoyer v.

Neff, 95 U. S. 714, it appeared that judgment had been

entered against Neff on process which the plaintiff un-

dertook to have served upon him extra-territorially, by

I)ublication, in conformity to the statute. Judgment was

entered in the proceeding against him, and, in holding that

he was not bound by it, through Mr. Justice Field, it was

said: ''Where the entire object of the action is to deter-

mine the personal rights and obligations of the defendants,

that is, where the suit is merely in personam, constructive

service in this form upon a non-resident is ineffectual for

any j^urpose. Process from the tribunals of one state can-

TRIAL PRACTICE
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within thi tate of a non-resident may be reached and
charged and sold in the enforcement of a debt resting on a
ontract without any personal service on the debtor. I n
the ca e of an ordinary debt, the person of a non-resident
defendant not found within the state cannot be reached by
any process issued by a court of common law. In case .·
where the language of the statute would seem to give extrat rritorial power this court has denied its exercise. Thu :~
the 16th section of the Act of 13th June, 1836, relating t o
the removal of paupers, authorizes them to be removed 'at
the expen e of the district to the cit1, district or plac
where he was last legally settled, whether in or out of
Penn ylvania. ' It has, however, been held the provision
for a r moval into another Rtate is of no force or effect :
Over eers of Limestone v. Overseers of Chillisquaque, 6
Norri ... 9.J. The first section of the Act of 6th April, 1859,
authorizes any court of this commonwealth having equity
juris iction, in any suit in equity instituted . therein cone rnin
roperty within the jurisdiction of the said court,
to ord r and direct that any subpoena or other process to
be had in such suit be served on any defendant therein
'then re idin · or being out of the jurisdiction of said cour t
wh r v r he, he or they may reside or be found. ' It furth r rovide for the proof of service both within and without the limit of the United States. It was held in Cole1nan' s Appeal, 75 Pa. 41, that process thus i sued in thi
tat an
rved in another state on a resident thereof
coul not giY juri di tion of the p rson thus served.'' In
th f d ral court the sam vi w i ent rtained. By a
tatute of th tate of Oreo-on rovi ion was made for servi upon a non-re ident by publication. In Pennoyer v .
N e!J, 5 U. . 714, it appeared that judo·ment had been
nt r d again t Neff on proc ss which the plaintiff un1 ri k to have served upon him e ·tra-territorially, by
pnl li · ti n, in conformity to th statut . Judg nt was
nirrC'<] i the pr eding again t him, and, in holding that
h \ a.· not houn 1 by it, through J\!fr. Ju tice FIELD, it was
.· id: " Vh r th ntir obj t of the a tion is to deterin th
r : nc l ri ghts an 1 0 ]io-ations of th d f ndants,
th·1 i : , ' Ii r t11 , .·nit i. m r ly in er. onam, on tructiv
: Pr\'i<· ' in thi : form u1
a non-r i nt i in ff tual for
a y pur1J s .
ro ·c·: from t e tri unals of one state can-
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not run into another state, and summon parties there domi-

ciled to leave its territory and respond to proceedings

against them." In the Circuit Court of the United States,

for the western district of this state, in the case of McHenry

V. New York P. & 0. B. R. Co., 25 Fed. Repr. 65, the Court

of Common Pleas of Westmoreland county had made an

order of service on aliens in pursuance of the act of 1851),

but it was said by the Circuit Court: *'It is, indeed, true

that pursuant to an order of the Court of Common Pleas,

claimed to be authorized by the Pennsylvania Act of April

6, 1859, P. L. 387, process has been served on those defend-

ants in England, where they reside, but, clearly, such extra-

territorial service was ineffectual to bring them within the

jurisdiction of the court or make them parties to the suit:

'Pennoyer v. Neff, 95 U. S. 714."

The service upon the appellee was ineffectual to bring it

into this jurisdiction, and the order of the court below set-

ting it aside was properly made. That order is now affirmed
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and this appeal dismissed at the costs of appellant.

BARRY V. WACHOSKY.

Supreme Court of Nebraska. 1899.

57 Nebraska, 534.

Ragan, C.

James M. Barry, J. M. Brannan, and C. D. Ryan, made

their promissory note for $500 and delivered the same to

one D. F. Clarke. The note was payable to Clarke only. It
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not run into another state, and ummon parties there domiiled to leave its territory and re pond to proceedings
against them." In the Circuit Court of the United States,
for the western di trict of this state, in the ca e of McHenry
v. New York P. & 0. R. R. Co., 25 Fed. Repr. 65, the Court
of Common Pleas of We tmoreland county had made an
order of service on aliens in pursuance of the act of 1859,
but it was said by the Circuit Court : ''It is, indeed, true
that pursuant to an order of the Court of Common Pleas:
claimed to be authorized by the Pennsylvania Act of April
6, 1859, P. L. 387, process has been served on those defendants in England, where they reside, but, clearly, such extraterritorial service was ineffectu al to bring them within the
jurisdiction of the court or make them parties to the suit:
Pennoyer v. N elf, 95 U. S. 714."
The service upon the appellee was ineffectual to bring it
into this jurisdiction, and the order of the court below setting it aside was properly made. That order is now affirmed
and this appeal dismis sed at the costs of appellant.

was non-negotiable. Before the note matured Clarke seems

to have sold it to Michael Wachosky. At any rate he wrote

his name across the back of the note, and over that he re-

cited in writing that he guaranteed the payment of the

note, and delivered it to Wachosky. The latter, in the coun-

ty court of Douglas county, brought a suit against Clarke,

BARRY V. W ACHOSKY.

Barry, Brannan, and Ryan and set out in his petition the

execution and deliver}^ of the note by the makers thereof to

Clarke, and then that Clarke wrote his name on the back

Supreme Court of Nebraska.

of the note, and wrote over his name his contract guaran-

1899.

57 Nebraska, 534.
RAGAN,

C.

James M. Barry, J. M. Brannan, and C. D. Ryan, made
their promissory note for $500 and delivered the ame to
one D. F. Clarke. The note was payable to Clarke only. It
wa non-negotiable. Before the note matured Clarke seems
to have sold it to Michael Wachosky. At an ' rate he wrote
his name aero s the back of the note, and over that he recited in writinO' that h guaranteed the payment of the
note and delivered it to Wacho k.. The latter, in the county court of Dougla county, brought a suit against Clarke,
Barry, Brannan and yan and et out in his petition the
exe ution and delivery of the not b r the makers thereof to
larke, and then that Clarke wrote his name on the back
of the note, and wrote over his name his contract guaran.
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teeing the payment of the note, and delivered it to him,

Wachosky. Clarke resided and was summoned in Douglas

count5\ The makers of the note were found and summoned

in Dakota county. The makers of the note on being

brought into the county court, appeared specially and ob-

jected to the jurisdiction of the court over them, upon the

grounds that they were found and summoned in Dakota

county, where they resided, and that Clarke was summoned

in Douglas county. This objection of the makers to the

jurisdiction of the county court over them was by it over-

ruled. The makers of the note then answered to the merits

of Wachosky 's petition, and interposed as a defense to the

court's jurisdiction the fact that they were residents of and

found and summoned only in Dakota county. Wachosky, by

a reply to this answer, admitted that the makers were found

and summoned only in Dakota county. Wachosky had a

verdict and judgment in the county court, and the makers

prosecuted a petition in error to the district court to re-
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verse that judgment. The district court affirmed the judg-

ment of the county court, and its judgment is now before

us on a petition in error.

**********

Section 60 of the Code of Civil Procedure provides,

in substance, that every action not otherwise specifically

provided for must be brought in the county in which the

defendant, or some one of the defendants, resides or may be

summoned. Section 65 of the Code provides that when an

action is rightly brought in any county a summons may be

issued to another county against any one or more of the

defendants at the plaintiff's request. Now Clarke was

made a defendant to this action, and he was served with

a summons in Douglas county, and therefore it was proper

to summon the other defendants to the action in Dakota

county, if the action was riglitly brought against Clarke in

Douglas county. The test for determining whether an ac-

tion be rightly brought in one county against the defendant

found, and served therein, so that the other defendants may

l)e served in a foreign county is whether the defendant

served in the county in which the action is brought is a

bona fide defendant to that action — whether his interest in

the action and in the result thereof is adverse to that of the

plaintiff. [Banna v. Emerson, 45 Neb. 708, and cases there

TRIAL PRACTICE
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teeing the payment of the note, and delivered it to him,
larke resided and was summoned in Douglas
W acho ky.
county. Tb maker of the note were f ounJ and summoned
in Dakota county. The makers of the note on being
brought into the county court, appeared specially and objected to the jurisdiction of the court over them, upon the
grounds that they were found and summoned in Dakota
county, where they resided, and that Clarke was summoned
in Douglas county. This objection of the makers to the
jurisdiction of the county court over them was by it overruled. The makers of the note then answered to the merits
of W achosky 's petition, and interposed as a defense to the
court's jurisdiction the fact that they were residents of and
found and summoned only in Dakota county. Wachosky, by
a reply to this answer, admitted that the makers were found
and ummoned only in Dakota county. W achosky had a
verdict and judgment in the county court, and the makers
prosecuted a petition in error to the district court to rever. e that judgment. The district court affirmed the judgment of the county court, and its judgment is now before
u on a petition in error.
• * * * * • • • • •
ection 60 of the Code of Civil Procedure provides,
in ubstance, that every action not otherwise specifically
provided for must be brought in the county in which the
defendant, or some one of the defendants, resides or may be
summoned. Section 65 of the Code provides that when an
action is rightly brought in any county a summons may be
issued to another county against any one or more of the
efen ants at the plaintiff' reque t. Now Clarke was
mad a def ndant to thi ·action, and he was served with
a ummon in Dou 0 ·]as ounty, and therefore it was proper
to ummo the other d fondant to the action in Dakota
county, if th a tion wa rio-htly brouO'ht against larke in
ougl . ounty. The t . t for d termining whether an acti n b ri 0 ·hil br ught in on county ao· inst the def ndant
f urnl, and .· rv d th r in, so that the other defendants may
11
•
for i n ounty i whether the defendant
u ty in which th action is brought is a
/J()11a fide d f n ant t th t a ti n-wheth r hi int r t in
t li c r· i n n in th r ult th r of i adv r
to that of the
plaintiff. (Hanna v. Emerson, 45 N b. 708, and case there
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cited; Miller v. Meeker, 54 Neb. 452.) Pearson v. Kansas

Mfg. Co., 14 Neb. 211, is no longer regarded as sound, but

has in effect long been overruled. So that, looking at this

action as a suit upon the promissory note executed by the

plaintiffs in error to Clarke, we have the question, Did

Clarke, by assigning this note to Wachosky become liable

upon the note? We think not. The note was non-negotiable.

It was merely a chose in action. It was assignable, and

when assigned by Clarke, the payee, his assignee, Wach-

osky, could maintain an action upon it in his own name, and

to this action Clarke was not a necessary party. (Code of

Civil Procedure, sec. 30.) Clarke, by assigning this note to

Wachosky, did not become liable to him or his assignee on

the note, and therefore, viewing this action as a suit upon

the note, Clarke was not interested in the result of that

action adversely to Wachosky, and therefore the action was

not rightly brought on the note in Douglas county and

the court had no jurisdiction over the plaintiffs in error.
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Of course, if the payee of a negotiable promissory note

writes his name across the back thereof, without more, and

delivers it to a third party, the law will write over that

signature the promise on the part of such payee that, if the

holder thereof presents it to the maker when due for pay-

ment, and it be dishonored, and he be given due notice

thereof, he will pay the note to the holder. But the payee

of a non-negotiable note who sells it, writes his name across

the back thereof, and delivers it to the vendee, without

more, does not thereby become liable upon the note. His

assignment and delivery of the note simply amounts to a

quit claim upon his part of his interest in the note to his

vendee. Such a payee of such a non-negotiable note may,

of course, make himself liable to his assignee for the pay-

ment of the said note by a writing evidencing such a con-

tract over his signature. But in that case such a contract

would be a separate and independent one from the contract

evidenced by the note and would not affect the makers of

the note nor their liability; nor enable the holder of the

note to unite in one action the makers and the payee. In

the case at bar Clarke did write over his signature on this

note a guaranty of pajTuent, and by so doing he became

liable to Wachosky as a guarantor of this note. But the

makers of the note were not parties to the contract of
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cited; Miller v. Meeker, 54 Neb. 452.) P earson v. Kansas
"Jr!fg. Co., 14 Neb. 211, is no longer regarded a ound, but
ha in effect long been overruled. So that, looking at thi
action as a uit upon the promis ory note executed by the
plaintiffs in error to larke, we have the que tion, Djd
1
larke, by assigning thi note to Wachosky become liable
upon the note~ We think not. The note was non-negotiable.
It was merely a cho e in action. It was a ignable, and
when assigned by Clarke, the payee, his assignee, Wacho ky, could maintain an action upon it in his own name, and
to this action Clarke was not a nece sary party. ( ode of
Civil Procedure, sec. 30.) Clarke, by a igning this note to
W achosky, did not become liable to him or his a ignee on
the note, and therefore, viewing thi action as a suit upon
the note, Clarke wa not intere ted in the r e ult of that
action adversely to Wacho ky, and therefore the action was
not rightly brought on the note in Douglas county and
the court had no jurisdiction over the plaintiff in error.
Of cour e, if the payee of a negotiable promi ory note
writes hi name aero the back thereof, without more, and
delivers it to a third party, the law will write over that
signature the promise on the part of uch payee that, if the
holder thereof pre ents it to the maker when due for payment, and it be dishonored, and he be given due notice
thereof, he will pay the note to the holder. But the payee
of a non-negotiable note who sells it, writes his name across
the back thereof, and delivers it to the vendee, without
more, does not thereby become liable upon the note. Hi,..,
assignment and delivery of the note simply amount to a
quit claim upon his part of his intere t in the not to hi
vendee. Such a payee of such a non-negotiable note may,
of course, make himself liable to bi a ignee for the payment of the aid note by a writing evidencing u h a contract over his signature. But in tbat ca e uch a contract
would be a eparate and independent one from the contract
evidenced by the note and would not affect the maker of
the note nor their liability; nor nable the hold r of the
note to unite in one action the makers and the paye . In
the ca e at bar Clarke id write o er his ignature on tbi
note a guaranty of payment, and by so doing he became
liable to Wacho ky a a guarantor of tbi note.
ut the
maker of the note were not parties to the contract of
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guaranty. The contract of guaranty was Clarke's con-

tract, and a senarate and independent contract from the con-

tract made by plaintiffs in error. Clarke was not, and is not,

liable to Wachosky on the note. The makers of the note

are not liable to Wachosky on Clarke's guaranty. There-

fore, if we regard this as a suit upon the note, Clarke was

not a proper party thereto, and the court had no jurisdic-

tion over the plaintiffs in error. It we regard it as a suit

upon the guaranty, Clarke was the only proper party there-

to and the court had no jurisdiction over the plaintiffs in

error. Wachosky has, perhaps, two causes of action. One

cause of action is on the note and against the makers there-

of. The other cause of action is against Clarke on his

guaranty of pajTuent. These two causes of action cannot be

united, for the obvious reason that each one does not affect

all the parties to the action. {Mowery v. Mast, 9 Neb. 445 ;

Code of Civil Procedure, sec. 88.) The judgment of the dis-

trict court is reversed and the action, so far as it affects the

Generated for facpubupdates (University of Michigan) on 2014-06-16 13:54 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t47p93w7n
Public Domain / http://www.hathitrust.org/access_use#pd

plaintiffs in error, is dismissed.

Reversed and dismissed.

Section 5. Keturn of Service.

JONES V. BIBB BRICK COMPANY.

Supreme Court of Georgia. 1904.

120 Georgia, 321. ^*

Motion to set aside judgment. Before Judge Hodges.

City Court of Macon. October 17, 1903. [Judgment set

aside. Plaintiff excepted.]

**********

Lamar, J. A summons of garnishment directed to the
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guaranty. The contract of guaranty was Clarke's contract, and a eparate and independent contract from the contract made by plaintiffs in error. Clarke was not, and is not,
li ble to W acho ky on the note. The makers of the note
ar not liable to ~ achosky on Clarke's guaranty. Theref r , if we regard this .a a suit upon the note, Clarke was
not a proper party thereto, and the court had no jurisdiction o er th plaintiffs in error. It we regard it as a suit
u on the guaranty, larke was the only proper party thereto and the ourt had no jurisdiction over the plaintiffs in
rror. Wacbo ky has, perhaps, two causes of action. One
au e of action i on the note and against the makers thereof. The other cause of action is against Clarke on bis
guaranty of payment. These two causes of action cannot be
united, for the obviou reason that eacb. Qne does not affect
all the parties to the action. (Mowery v. Mast, 9 Neb. 445;
de of i il Proce lure, sec. 88.) The judgment of the distri t court i rever ed and the action, so far as it affects the
plaintiffs in error, is dismissed.
Reversed and dismissed.

Bibb Brick Company was served, August 23, 1902, the re-

turn of tho officer showing that he had served the summons

on "Bibb Brick Co., by handing the same to John T.

Moore, its secretary and treasurer." * * * The motion to

sot tliis judgment aside is verified by Moore, and does not

deny tliat he was in charge of the office or of the business

SECTION

5.

RETURN OF SERVICE.

JONES V. BIBB BRICK COMP ANY.

Supreme Court of Georgia. 1904.
120 Georgia, 321.

a icl judgm nt.
ef ore J udo-e HonaEs.
aeon. October 17, 1903. [Judgment set
ept cl.]

LA f n .J.
summons f garni. hm nt direct d to the
J,ibl1 Bric·k Colllpany wa. , rv <l, Augu t 23, 1902, the reur of' th orti ·er . howin ,. that b ha s rved the ummon
<u
J ~i lib l>rirk 1 ., l>. h ndinO' the same to J obn T.
1oon, it. . · Tctary and tr a:ur r . " * * • The motion to
. ·t thi. judum nt a.·id i.
rifi cl y M ore, an doe not
a ·n that h . was in charge r the m or of th bu ·in
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of the company in the county. * * * We are therefore to

deal with a case in which the return of the officer, who had

made good service, was incomplete and defective in its

failure to allege that Moore, "secretary and treasurer,"

was "in r-hnt-g'e of the office or business*' oi the garnishee

at the time the summons was handed to him in person.

i-7. Process and service are essential. But the return,

being only evidence of what the officer has done in serving,

the writ, is not jurisdictional. Still it is manifest that a

court ought not to proceed without having a legal return of

record to show that its process had been actually served,

and that it had acquired jurisdiction over the person of the

defendant. If there is an entire absence of a return, or if

the return made is void because showing service on the

wrong person, or at a time, place, or in a manner not pro-

vided by law, the court cannot proceed. Callaway v.

Douglasville College, 99 Ga. 623. If, however, the fact of

service appears, and the officer's return is irregular or in-
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complete, it should not be treated as no evidence, but rather

as furnishing defective proof of the fact of service. The

irregularity may be cured by an amendment which does

not make or state a new fact, but merely supplies an omis-

sion in the statement as to an existing fact. Where there

has been valid service and no return, the deficiency may be

supplied before taking further steps in the cause. If there

has been service and a voidable or defective return, it may

be amended even after judgment, so as to save that which

has been done under service valid in fact but incompletely

reported to the court. For in its last analysis it is the

fact of service, rather than the proof thereof by the return,

which is of vital importance. Ordinarily service is either

good or bad. But process and return existing in writing

may vary between void, voidable, and perfect. If either is

void, the judgment predicated solely thereon is a nullity.

Where process and return are not void, some classes of de-

fects therein are cured by judgment. For many things are

sufficient to prevent a judgTaent from being rendered which

would be insufficient to set aside a judgment actually ren-

dered. Hence the Civil Code, section 5365, declares that

"a judgment cannot be arrested or set aside for any defect

in the pleadings or record that is aided by verdict, or

amendable as matter of form." This right to amend a
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of the company in the county. • • • We are therefo re to
deal with a case in which the return of the officer, wbo han
made good ervice, wa~ incomplete ~nd defective in it :
failure to allege that Moore, ''secretary and +.real::ur~r '
was ''in h~ T'ge <:f ::!::e office Gr business>' OI the garni het
at the time the summons was handed to him in per on.
1-7. Process and service are essential. But the return
being only evidence of what the officer has done in ervin&
the writ, is not jurisdictional. Still it is manife t that a
court ought not to proceed without having a legal return of
record to show that its process had been actuall
erved
and that it had acquired jurisdiction over the person of the
defendant. If there is an entire absence of a return, or if
the return made is void because showing service on the
wrong person, or at a time, place, or in a manner not pro·
vided by law, the court cannot proceed. Callaway
Douglasville College, 99 Ga. 6... 3. If, however, the fact of
service appears and the officer's return is irregular or incomplete, it should not be treated as no evidence, but rather
as furnishing defective proof of the fact of ser ice. Th
irregularity ma be cured by an amendment which doe
not make or tate a new fact, but merely supplie an omi sion in the tatement as to an existing fact. Where there
has been valid service and no return, the deficiency may be
supplied before taking further tep in the cause. If there
has been ser ice and a voidable or defective return, it may
be amended even after judgment, so as to save that which
has been done under service alid in fact but incompletely
reported to the ourt. For in its last anal sis it is the
fact of service, rather than the proof thereof by the return:
which is of vital importance. Ordinarily service is either
good or bad. But proce s and return existing in writing
may vary between void, voidable, and perfect. If either i
void the judgment predicated solely thereon i a nullity.
Where proce and return are not void, some cla e of defe t th rein are ured by jud ment. For many thing are
sufficient to I rev nt a judgment from b ing rend red whi h
would be in uffici nt to s t a ide a jud 0 ·ment actually render . Hen e th
ivil od
e tion 5 6'"' declare that
''a judgment cannot be arrested or et a ide for any efect
in the pleading or record that i aided by verdict or
amendable as matter of form." This right to amend a
(I

7
78 Trial Practice [Chap. 2

"return" so as to make it conform to the facts is allowed

on general principles and by our statute. If the officer is

in commission and liable on his bond, he may make this

amendment voluntarily. Civil Code, section 5116. If he

is dead or out of commission, or refuses to make the return

which the facts require, then the amendment may be ordered

by the court nunc pro tunc. * * *

* * * * In Hargis v. E. T. Va. S Ga. Ry. Co., 90 Ga. 42,

the return was attacked before judgment; there was no

offer to amend, and no proof that the agent was in charge,

or that service upon him would have bound the company.

The court therefore properly declined to enter judgment

against the garnishee. In Southern Ry. Co. v. Hagan, 103

Ga. 564, the original record shows that the process was

void, and the garnishee attacked the judgment not on the

ground that the return was defective but because it had

never been served with a summons of garnishment. But

none of these cases determine what would have been the
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effect of valid process and perfect service, with an incom-

plete or defective return where the judgment rendered

thereon was attacked and the motion to set aside and evi-

dence thereunder showed valid service in fact. Such was

the case of Third National Bank v. McCullough, 108 Ga.

249, where the service was perfect, but the return failed to

recite that Hawkins, president, was in charge ; and yet the

judgment against the garnishee by default was allowed to

stand, there being no allegation in the attack thereon that

Hawkins was not in fact the agent of the bank, in charge

of its affairs in the county. In support of this ruling the

court cited Sou. Ex. Co. v. Skipper, 85 Ga. 565, determined

under a statute where service upon an agent was only al-

lowed when the president of the garnishee company resided

out of the State. The return was silent as to the residence

of the president, and yet after service upon the local agent

alone the default judgment was held sufficient, the court

saying, tliat "in rendering judgment based on the service

its sufficiency was adjudicated at least in an incidental

way." Tlie same principle was involved in Holbrook v.

Evansville Co., 114 Ga. 2, where the return did not follow

the language of the statute, and was therefore not perfect

in its ver))iage.

Under the autliorities, therefore, it is evident that the
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' return" o a t o make it conform to the facts is allowed
n general principle and by our statute. If the officer is
in commi ·ion and liable on his bond, he may make this
· m ndment voluntarily. Civil Code, section 5116. If he
i d ad or out of commi ion, or refuses to make the return
which the facts require, then the amendment may be ordered
by the court nunc pro tune. * * *
* * * * I n Hargis v. E . T . Va . & Ga. Ry. Co., 90 Ga. 42,
the return was attacked before judgment; there was no
offer to amend, and no proof that t he agent was in charge,
or that ·er ice upon him would have bound the company .
The court therefore properly declined to enter judgment
again t the garni hee. In Southern Ry. Co. v. Hagan, 103
Ga. 56±, the original record shows tha t the process wa
void, and the garni hee attacked the judgment not on the
ground that the return was defective but because it had
ne er been served with a summons of garnishment. But
none of these ca
determine what would have been the
ffect of valid proc ss and perfect service, with an incomplete or defective return where t he judgment rendered
ther on was attacked and the motion to set aside and evidence tbereund r bowed valid service in fact. Such was
the case of Third National BanA v. McCull ough, 108 Ga .
..A9, where the ervice was perfect, but the return failed to
r cite that Hawkin , president, was in charge ; a nd yet the
ju gm nt again t the garni bee by default was allowed to
.. tan , there b ing no allegati on in t he a ttack ther eon that
II wkin wa not in fact the agent of the bank, in charge
f it affair in the county. In u port of this ruling the
rt ·ited ou. E x . Co . v. Skipper, 5 Ga. 565, det ermined
u d r a t tute wh re service upon an agent was only all w d wh n the re id nt of the garni bee comp any resided
ui f th
tat . The r turn wa il nt a t o the re idence
f tl1 · pr ·i nt, an y t after rvi u on t he local agent
al n · th
•fault ju ·m nt wa h Id ufficient, the court
.H. ' inrr that' in r ncl rino· ju gm t ba ed on the ervice
· t. . ulliei ·nry wa
ju i at d at 1 a t in an incidental
wa:.'
'I Ii(• :,
prin i 1 wa. inv Iv d in II olb rook v.
/~ 1 r111. ill
'o., 4
. 2, where the retur n did not follow
th; I all ua ,. of the 8iatul , and was therefore n ot perfect
i rt if v ·rlii, p; .
nd ·r th • auth riti " h r fore, it is evident that the
0
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defective return might have been amended to conform to

the facts, and that such amendment when made vrould have

related back so as to make the record complete and the

judgment perfect. But it may be claimed that here the

defect was never cured, since no amendment was ever

made. None was necessary. Whatever may be the rule in

ordinary cases, both the allegations and the silence of this

motion make it certain that the garnishee had been duly

served.

Judgment reversed. All the justices concur.

SMOOT V. JUDD.

Supreme Court of Missouri. 1904.

184 Missouri, 508.

Marshall, J. — This is a bill in equity to set aside a judg-

ment of the circuit court of Barton county rendered on
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d fe ti"· r turn micrht have been am n 1 d to conform to
the fact , and that . uch amendm nt wh n ma le would have
r lated back o a to mak the r ecord ornpl t and th
judgment I erfe t. But it may be ~laimed that here the
defect wa never cur
·m · no amendm nt wa ever
made. None was nee ary. \ Vhatever may be the rule in
ordinary ca es, both th e allegations and the il nee of this
motion make it certain that the garnishee had been duly
served.
• • • • • • * * * •
J udgnient reversed. All the ju tices concur.

September 18, 1891, in favor of G. S. Judd and against Ella

G. Smoot and Samuel N. Smoot, and the execution issued

thereunder, and the sheriff's deed to certain land in that
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county made to said Judd as purchaser at such execution

sale. * * *

Ella G. Smoot and Samuel N. Smoot are and at all times

hereinafter mentioned were husband and wife, Mrs. Smoot

SMOOT V. JUDD.

owned lots 4, 5, and 6, in Jasper, Missouri, but it does rot

appear whether it was her separate estate or only a legal

Supreme Court of

~Missouri.

1904.

estate. Being such owner, she and her husband, on April

15, 1887, executed and delivered to G. S. Judd their promis-

sory note for $683.61, payable one day after date. * * * The

184 111issouri, 508.

debt was not paid, and on July 28, 1891, the debt being then

over four years past due, Judd instituted suit in the Barton

Circuit Court against Mr. and Mrs. Smoot. The petition

did not describe the defendants as husband and wife. A

summons was regularly issued, and was returned by the

sheriff as having been served personally upon both Mr. and

Mrs. Smoot. * * * The case was allowed to go by default,

MARSHALL, J.-This is a bill in equity to set a ide a judgment of the circuit court of Barton county rendered on
Se1 tember 18, 1891, in favor of G. S. Judd and against Ella
G. moot and Samuel N. moot and the execution issued
thereunder, and the heriff 's deed to certain land in that
county made to said Judd as purchaser at such execution
ale. * * *

* • * * * * • * * •

Ella G. Smoot and Samuel N. Smoot are and at all times
h reinafter mentioned were hu band and wife. Mrs. Smoot
owned lot 4, 5, and 6 in J a per, :Missouri, but it doe Pot
app ar whether it wa h r
parate estate or only a legal
e tat . Being such owner, sh and her hu band on April
15, 1 7 executed and deliv red to G. S. Judd their promis. r ~ note for $6 3.61, pa ,.able on day after date. * * * The
debt was not aid and n July 2 1891, the debt beino- then
over four year pa t due, Judd in tituted suit in the Barton
Circuit ourt against Mr. and Mrs. Smoot. The etition
di not describe the d f ndant as hu band and wife. A
ummons was regularly i u d a d wa r turn d by the
sh riff as having been served per onall upon both :Mr. and
Mrs. moot. "' • * The case wa llowed to go by default,
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and on September 18, 1891, a personal judgment was ren-

dered against Mr. and Mrs. Smoot, for $925.13. On the

3rd. of February, 1891, Mrs. Smoot 's brother, Peter A.

Gordon, died leaving certain land in Barton county, and

Mrs. Smoot inherited an undivided one-fourth interest

therein. On January 20, 1892, an execution was issued on

said judgment and was levied on Mrs. Smoot 's interest in

the land. * * * The land was then sold on March 10, 1892,

and Judd became the purchaser of Mrs. Smoot 's interest

therein for $510.00, and received a sheriff's deed therefor.

The matter stood thus until October 30, 1893, when, the

time for redemption having expired and the Smoots having

done nothing, Judd instituted a suit for the partition of

the land. * * * On April 14, 1894, a decree in partition was

rendered and on September 3, 1894, the land was sold under

that decree, and the defendants Brand and Jackson became

the purchasers and received the sheriff's deeds therefor,

entered into possession and have remained in possession
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ever since. It is conceded that at some time, the date is

not disclosed by the record, Mrs. Smoot sued the sheriff on

his official bond, for $3,000 damages, for the loss of her

land, by the sale under said personal judgment, alleging

that his return upon the summons that he had served it

upon her personally was false, and that upon a trial of that

case she recovered a judgment for nominal damages.

On August 18, 1895, Mrs. Smoot instituted this suit in

equity. The petition alleges nearly all the facts herein-

before set out, and predicates a right to recover upon the

falsitv of the sheriff's return aforesaid. The nction was

brought against Judd, Brand, Jackson, and Mr. Smoot.

Judd and Smoot though personally served made default,

and the action is defended by Brand and Jackson, the pur-

chasers of the property at the partition sale. * * *

I.

At some time, not definitely stated, the plaintiff sued the

sheriff for damages for false return, and recovered a

judgment. Tf tliat action was instituted before this suit

was begun, it would clearly be a bar to this suit, for even if

it should be conceded that the plaintiff was entitled to both

remedies, the election to take one, would preclude a right
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and on September 18, 1891, a personal judgment was rendered against Mr. and Mrs. Smoot, for $925.13. On the
rd. of February, 1891, Mrs. Smoot 's brother, Peter A.
Gordon, died leaving certain land in Barton county, and
Mrs. Smoot inherited an undivided one-fourth interest
therein. On January 20, 1892, an execution was issued on
said judgment and was levied on Mrs. Smoot 's interest in
the land. * * * The land was then sold on March 10, 1892,
and Judd became the purchaser of Mrs. Smoot 's interest
th rein for $510.00, and received a sheriff's deed therefor.
The matter stood thus until October 30, 1893, when, the
time for redemption having expired and the Smoots having
done nothing, Judd instituted a suit for the partition of
the land. * * * On April 14, 1894, a decree in partition was
rendered and on September 3, 1894, the land was sold under
that decree, and the defendants Brand and Jackson became
the purcha ers and received the sheriff's deeds therefor,
entered into possession and have remained in possession
ever ince. It is conceded that at some time, the date is
not di closed by the record, Mrs. Smoot sued the sheriff on
his official bond, for $3,000 damag·es for the loss of her
land, by the sale under said personal judgment, alle ·ing
that his return upon the summons that he had served it
upon h r personally was false, and that upon a trial of that
ase . he r covered a judgment for nominal damages.
On Augn t 18, 1895, Mrs. Smoot instituted this suit in
quity. The petition alleges nearly all the facts hereinbefor set out, and predicates a right to recover upon the
fal itv f th sheriff's return aforesaid. The action was
br ngl1t a o-ain. t Judd, Brand, Jackson, and Mr. Smoot .
.Judr1 an~ Smoot though -per onally erved made default,
and th a tion is def nded by Brand and J ackson, the pureh · r of the property at the partition ale. * * *

• • • * * • • * * *
I.

At omp tim0 n t d flnit ly stat d, the plaintiff sued the
. h riff for <lmnag · f r fal e r turu, and recovered a
: ud 0 ·mN1 t.
f lie t
iion was instituted b for this uit
"
1J ·rim, 11 i; 111 rl arly b a bar t thi uit, for even if
it .' 11 Jlllcl h onr <1
that th plaintiff wa ntitl d to both
r
i . , th
l tion to take n , would preclude a right
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thereafter to pursue the other. [Nanson v. Jacob, 93 Mo.

1. c. 345; Nalle v. Thompson, 173 Mo. 1. c. 616.) In any

event, without regard to which action was begun first, it now

appears that the plaintiff prosecuted her suit against the

sheriff to a final and successful result. This being true,

whatever wrong or loss she suffered in consequence of thr

alleged false return of the sheriff, has been compensated

for, and she has obtained satisfaction therefor. So that

even if it could be conceded that her remedy was double,

her wrong and loss was single and she could have only one

satisfaction, and having received that in the other action,

she is no longer entitled to pursue this remedy. {Rivers v.

Blom, 163 Mo. 1. c. U8:Bank v. Bank, 130 Mo. 1. c. 168.)

But, as hereinafter pointed out, I am of opinion that

her remedy was confined to an action on the sheriff's bond,

for false return, and that she cannot maintain a suit in

equity to set aside the judgment or its consequences, because

of the falsity of the sheriff's return showing personal ser-

n.
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vice on her.

When the case was here on former appeal, it was held

that while the adjudications in this State had held that a

sheriff's return is conclusive, except in an action against

the sheriff for a false return, still in some other jurisdic-

tions, a bill in equity would lie to set aside a judgment, by

default, based upon a false return of the sheriff showing

service of the summons upon the defendant, and accord-

ingly it was then held that the return of the sheriff was
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thereafter to pursue the other. Cl>i anson v. Jacob, 93 Mo.
I. c. 345; Nalle v. Thompson, 173 1\1o. 1. c. 616.) In any
event, without regard to which action was begun :first, it no\\
appears that the plaintiff pro ecuted her suit again t th
heriff to a final and successful result. Thi being true.
whatever wrong or loss she suffered in consequence of th r
alleged false return of the sheriff, has been compensate
for, and she has obtained satisfaction therefor. So that
even if it could be conceded that her remedy wa double,
her wrong and loss was single and she could have only one
satisfaction, and having received that in the other action
she is no longer entitled to pursue this remedy. (Rivers v.
Blom, 163 110. 1. c. 448; Bank v . Bank, 130 Mo. 1. c. 168.)
:But, as hereinafter pointed out, I am of opinion that
her remedy was confined to an action on the sheriff's bond,
for false return, and that she cannot maintain a suit in
equity to set a ide the judgment or its con equences, becau e
of the falsity of the sheriff's return showing personal service on her.

not conclusive, and that this action would lie. {Smoot

II.

V. Judd, 161 Mo. 673.)

With the greatest respect for the learned judge who

wrote that opinion and for the equally learned judges who

concurred in it, I am constrained to say, I think it does

not announce the true rule of law in this State, and that it

should be overruled.

Ever since the decision of this court in Hallowell v. Page,

24 Mo. 590, the law has been uniformly declared in this

State to be that ''the return of a sheriff on process, reg-

ular on its face, and showing the fact and mode of service,

is conclusive upon the parties to the suit. Its truth can

T. p.— 6

When the case was here on former appeal, it was held
that while the adjudications in this State had held that a
sheriff's return i conclusive, except in an action against
the sheriff for a fal e return, still in some other jurisdiction , a bill in equity would lie to et aside a judgment by
default, based upon a false return of the sheriff showing
ervice of the summons upon the defendant, and accordin()'ly it was then held that the return of the sheriff wa
not conclusive, and that this action would lie. (Smoot
v . Jitdd, 161 Mo. 673.)
With the greate t respect for the learned judge who
wrote that opinion and for the equally learned judges who
ncurred in it I am con trained to say I think it doe
not announ e the true rule of law in thi State and that it
hould be overruled.
er ince the decision of this court in Hallo well v. Pag e
24 110. 590 the law ha be n uniformly declared in thi
tate to be that "the r eturn of a sheriff on proce s, regular on it fac and howin the fact and mode of ervic
i
conclu ive upon the partie to the suit. Its truth can'
T. P.-6
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be controverted only in a direct action against the sheriff

for false return." * * *

In Steivart v. Stringer, 41 Mo. 1. c. 404, Wagner, J. ^id:

' ' The courts of some of the States have held that a sheriff's

return is merely prima facie evidence of the facts therein

stated; but the law is firmly settled in this State that a

defendant cannot controvert the truth of the sheriff's re-

turn. If the return of a sheriff to a process is regular on

its face, it is conclusive upon the parties to the suit, and

the remed}^ for the party injured is an action against the

sheriff for a false return."

But it is said that, in all the cases cited, the attack upon

the sheriff's return was made in the original case, either

before or after judgment and that while it was held that

the sheriff's return was conclusive upon the parties in the

original case, it was not held that such a return could not

be attacked by a direct proceeding in equity, and upon

former appeal it was pointed out that in Alabama, Ten-
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nessee, Kansas, Arkansas, Connecticut, Colorado and Illi-

nois, it is held that a false return of the sheriff can be

attacked and set aside by a direct proceeding in equity.

iVccordingly it was held upon former appeal of this case

that the alleged false return of the sheriff in the original

r-ase of Jiidd v. Smoot could be attacked and set aside in

this suit in equity.

This raises the question whether or not a return of a

sheriff can be attacked and, if found to be false, a judg-

ment at law by default founded thereon, can be set aside

in a direct proceeding in equity.

Gw\Tine on Sheriffs, page 473, thus states the law: *'It

is a well settled principle of the English law, that the sher-

iff's return is not traversable, and the court will not try

on afTidavits, whether the return of a sheriff to a writ is

false, even though a strong case is made out, showing

fraud and collusion, but the party must resort to his

remedy by an action against the sheriff for a false return.

In Conneftif'ut, the return of the sheriff on a mesne pro

cess is held to be only prima facie evidence, but even ir

that State, he cannot falsify it by his own evidence. In

most, and y)robably all of tlie other States in the United

States, llie rule is established, that as botweon parties to

the suit, in whidi the icturn is made, and privies, and the

be controverted only in a direct action against the sheriff
for false return. " * * *
In Stewart v. Stringer, 41 Mo. 1. c. 404, W AGNER, J . .Aid:
· The courts of some of the States have held that a sheriff's
r turn is merely prima facie evidence of the facts therein
~ tated; but the law is firmly settled in this State that a
c1efendant cannot controvert the truth of the sheriff's re' urn. If the return of a sheriff to a process is regular on
it face, it is conclusive upon the parties to the suit, and
the r medy for the party injured is an action against the
heriff for a false return.''
But it is said that, in all the cases cited, the attack upon
the sheriff's return was made in the original case, either
before or after judgment and that while it was held that
the sheriff's return was conclusive upon the p arties in the
riginal case, it was not held that such a r eturn could not
be attacked by a direct proceeding in equity, and upon
former appeal it was pointed out that in Alabama, Tennessee, Kansas, Arkansas, Connecticut, Colorado and Illinois, it i held tbat a fal e return of the sheriff can be
attacked and set aside by a direct proceeding in equity.
ccordingly it was held upon former appeal of this case
that the all ged f al e return of the sheriff in the original
rase of Judd v. Srnoot could be attacked and set aside in
this suit in equity.
This raises the question whether or not a return of a
. heriff an b atta k d and, if found to be false, a judgment at law by d fault founded thereon, can be set a sid('"
in a direct proc edinO' in equity.
Gwyn e on heriff , paO' 47 , thu tates the law : "It
i. a w 11 s ttl d prin ·ipl of th Enc:;lj h law, that the sheriff's r turn i. n t trav r abl , and the court will not try
on amda it. wh t]1 r the return of a sh riff to a writ fr
f 1.
v n tl1011gh a tronO' as is made out, showing
f'r n 1 ancl ro1ln. ion ut the party mu t r sort t o his
r
cly y c n di n gain t the h riff for a fal e return.
fn C n djf'n , he n turn of th h riff on a mesne pr o
c· "s i: h l l t 1 only prima f ri
vid nee, but even fr
t • tnic hP rrmnot fal sify it by hi own evid,-mc . In
:1 nnrl pr l1al1l. c 11 f tl10 oth r tat s in the Unit i1
·' ·it .· thP nil i. rRtnhli .·11 <l, that as h tw00n parties to
t e suit, in whi<'h th rrturn i rnacl and rivi
and the
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officer, except when the latter is charged in a direct pro

ceeding against him for a false return, the sheritf's re-

turn is conclusive and cannot be impeached. A party or

privy may not aver the falsity of a return made by the

proper officer, without a direct proceeding against the offi-

cer, even in chancery."

Walker v. Bobbins, 14 How. (U. S.) 584, was an injunc-

tion to restrain the enforcement of a judgment, based upon

a marshal's return of personal service, and which the

deputy marshal who served the process testified was false.

The Supreme Court of the United States, speaking

through Mr. Justice Catron, said: "Assuming the fact to

be that Walker was not served with process, and that the

marshal's return is false, can the bill, in this event, be

maintained? The respondents did no act that connects

tliem with the false return; it was the sole act of the

marshal, through his deputy, for whi^^h he was responsible

to the complainant, Walker, for any damages that were
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sustained by him in consequence of a false return. This is

free from controversy; still the marshal's responsibility

does not settle the question made by the bill, which is, in

general terms, whether a court of equity has jurisdiction

to regulate proceedings, and to afford relief at law, where

there has been abuse, in the various details arising on exe-

cution of process, original, mesne and final. If a court o'

chancery can be called on to correct one abuse, so it

may correct another; and in effect, to vacate judgments,

where the tribunal rendering the same would refuse re-

lief, either on motion, or on a proceeding by audita querela,

where this mode of redress is in use. In cases of false

returns affecting the defendant, where the plaintiff at law

is not in fault, redress can only be had in the court of

law where the record was made, and if relief cannot

be had there, the party injured must seek his relief against

the marshal." Accordingly equitable relief was denied.

**********

Hunter v. Stoneburner, 92 111. 75, was a bill in equity to

set aside a judgment in partition and a sale thereunder,

on the ground that the plaintiff had not been served with

process, and for other reasons. The sheriff's return was

personal service. The plaintiff succeeded in the lower

court and the defendants appealed. The Supreme Court
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officer, except when the latter is charged in a direct proceeding again t him for a false return, the sheriff's return is conclu ive R.nd cannot be impeached. A party or
privy may not aver the falsity of a return made by tlw
proper officer, without a direct proceeding against the officer, even in chancery.''
Walker v. Robbin , 14 How. (U. S.) 584, was an injunction to restrain the enfo1 cement of a judgment, based upon
a marshal's return of personal service, and which the
deputy marshal who erved the process testified was false.
The Supreme Court of the United States, speaking
through Mr. Justice ATRON, said: "Assuming the fact to
ue that W aJl:er was not served with process, and that the
marshal's return is fal e, ran the bill, in this event, be
maintained~
The re I ondents did no act that connectg
them with th8 fal e return; it was the sole act of the
marshal, through his deputy, for which he was responsible
to the complainant, Walker, for any damages that were
sustained by him in con equence of a false return. This is
free from controversy; still the marshal's responsibility
does not settle the que ti on made by the bill, which is, in
general terms, whether a court of equity has jurisdiction
to regulate proceedings, and to afford relief at law, where
there has been abu e in the various details arising on exe·ution of process, ori()'inal, me ne and final. If a court o'
hancery can be call d on to correct one abuse, so it
may correct another; and in effect, to vacate judgments,
where the tribunal rendering the same would refuse relief, either on motion, or on a proceeding by audita querela,
where thi mode of redress is in use. In ca e of fal ·e
returns affecting the defendant , where the plaintiff at la tf
is not in fault, redress can only be had in the court of
law where the record wa made, and if relief cannot
be had there, the party injured mu t seek his relief again t
the marshal.'' Accordin()'ly equitable relief wa denied.

•

~

• • * • • • • •

Hunter v. Stoneburner 92 Ill. 75, was a bill in equity to
set aside a judgment in artition and a ale thereunder.
on the ground that th laintiff had not been served with
process, and for oth r r , ons. The sheriff's return wa.R
personal service. Tl
laintiff succeeded in the low r
t:ourt and the d f ndant appealed. The Supreme Court
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of Illinois said: ''It, then, appearing that appellee was

served with process, he must be bound by the officer's re-

turn. It is in rare cases only that the return of the officer

can be contradicted, except in a direct proceeding by suit

against the officer for false return. In all other cases,

almost without exception, the return is held to be conclu-

sive. An exception to the rule is where some other por-

tion of the record in the same case contradicts the return,

but it cannot be done by evidence dehors the record." Ac-

cordingly the decree of the lower court was reversed.

Stewart v. Stewart, 27 W. Va. 167, was a bill in equity

to set aside a judgment at law, and the question arose on

a motion for rehearing by a defendant who had made de-

fault that the sheriff's return was false. The relief was

denied, the Supreme Court saying: " * * * We see no rea-

son for departing from the rule of the common law. If

it is thought wise to permit the return of a sheriff on

mesne or final process in any case, where the suit is not
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against him and his sureties for a false return, to be con-

tradicted, the Legislature should furnish the remedy. We

think the rule of the common law was founded in wisdom.

Others besides the defendant to the suit are interested,

that the return of the sheriff should be regarded as abso-

lutely true. Rights of property would suffer under any

other rule, and there is sufficient protection against fals'

returns of sheriffs in the right of action directly against

him and his sureties. If this rule is rigidly adhered to,

sheriffs will be much more careful, and the rights of the

citizens much better preserved, than if his returns either in

mesne or final process could be contradicted. The only

benefit, that could be given to the petitioner, would come

tliroiigli permitting her to contradict the sheriff's return,

that she was served with process in the suit. lie had no

authority to serve the process as such officer outside of

the State. If he had done so, such correction would entirely

liave destroyed his return. As we said in Bowyer v.

Knapp, 15 W. Va. 291, we do not mean to decide, whether

under our statute the return of the sheriff on process may

not be contradicted })y plea in abatement filed in the suit

at the proper time. The court was justified in decreeing

that the bill should be taken for confessed upon the return
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of Tilinois said: "It, then, appearing that appellee was
erved with process, he must be bound by the officer's return. It is in rare cases only that the return of the officer
an be contradicted, except in a direct proceeding by suit
again t the officer for false return. In all other cases,
almost without exception, the return is held to be concluive. An exception to the rule is where some other portion of the record in the same case contradicts the return,
but it cannot be done by evidence. dehors the record.'' Accordingly the decree of the lower court was reversed.
* * * * * * * * * *
Stewart v. St ewart, 27 W. Va. 167, was a bill in equity
to set aside a judgment at law, and the question arose on
a motion for rehearing by a defendant who had made def a ult that the sheriff's return was false. The relief was
denied, the Supreme Court saying : '' * * * We see no reason for departing from the rule of the common law. If
it is thought wise to permit the return of a sheriff on
me ne or final process in any case, where the suit is not
acrain t him and his sureties for a false return, to be con tradicted, the Legislature should furnish the remedy. We
think the rule of the common law was founded in wisdom
Jth r be ides the defendant to the suit are interested ,
that th return of the sheriff should be regarded as absolutely tru . Rights of property would suffer under any
her rule and there is sufficient protection against fal ~r
r turn of heriffs in the right of action directly against
him n bi ur ti s. If this rule i rigidly adhered to,
:h riff will e much more careful, and the rights of the
·i liz n, mu h better pr served, than if his returns either in
m n
r fin 1 pro
could be contradicted.
The only
lwnrfit that could b criven to the petitioner, would come
t11r 11.<rl1 l rmitting h r to contradict the sheriff 's return,
t liat . li ' .. rv
with process in the suit. He had no
a1itlinrii) i .· rv th I roce s as such officer out ide of
t 11 • , 'taiP. f h h
don so uch correction would ntirely
IHI\'(• dc• ,' lr y a hi.
r turn. As we said in Bowyer v.
K11app, 1
, . 1, w do not mean to decide, whether
11ncl r
r .·t, tnt th r turn of th heriff on proce s may
not 1
n r, dic·t
h. p1
in abat m nt filed in the suit
j t 1li
r l •r tim . rrh
urt wa ju tified in deer eing
lit· i th l ill ·h uld b tak n f r nf
d upon the return
.J
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of the sheriff. The petition was properly dismissed."

**********

Thomas v. Ireland, 88 Ky. 581, was a suit in equity to

enjoin the enforcement of a judgment at law on the ground

that the sheriff's return was false and that there was in

fact no service. The court said: "It is well settled by

this court that where the plaintitf acts in good faith in

obtaining a judgment upon the return of the sheriff, en

dorsed upon the summons, that it was executed on the

defendant, though in fact it was not, the return is conclu-

sive as between the plaintiff and defendant. The sta-

bility of judgments require this rule; otherwise, judgments

settling the rights of parties and giving remedies for the

enforcement of these rights could never be regarded as

permanent, but would be liable to be set aside, and the

rights settled thereby be reopened, when the facts, not only

appertaining to the service of the summons, but the merits

of the controversy, had been forgotten or rendered un-
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availing by reason of the death of the parties or witnesses.

Of course, if the plaintiff induces the sheriff to make a re-

turn that he had served the summons, when he had not,

whereby the plaintiff is enabled to obtain judgment against

the defendant, the chancellor would not hesitate to set the

judgment aside, upon the ground that it was fraudulently

obtained. Also, if he knew the sheriff had made a false

return and took judgment against the defendant, notwith-

standing, he would be regarded as an aider and abettor of

the fraud, and the chancellor would set aside the judgment.

But as long as the plaintiff is an innocent party, no false

return of the sheriff, though procured by one of the de-

fendants, and that defendant the husband of the wronged

defendant (which is exactly the case here if what the sheriff

says as to the first return is true), will justify setting aside

the judgment as against the plaintiff. His protection lies

in the fact that he is an innocent party. When the plaintiff

is an innocent party the sheriff and his coadjutor, if he has

one, are the wrongdoers, and the wronged party may have

an action against them, or either, for damages commensu-

rate to the injury he has sustained growing out of the

wrongful act. Also as the sheriff is tne wrongaoer ana p^

a party to the judgment, the proceeding to impeach his re-

turn is collateral; and it is well settled that his re-
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The petition was properly dismissed.''

* * * * * * * * * *
Thomas v. Ireland, 88 Ky. 581, wa a uit in equity to
enjoin the enforcement of a judgment at law on the oTound
that the sheriff' return wa faL e and that there was in
fact no service. The court said: "It is well settled by
this court that where the plaintiff acts in good faith in
obtaining a judgment upon the return of the sheriff, en
dorsed upon the summon , that it was executed on the
defendant, though in fact it was not, the return i concluive as between the plaintiff and defendant. The stability of judgments require thi rule; otherwi e, ju lgment
settling the rights of partie and gi' ing remedie for the
enforcement of these rio-hts could never be regarded a
permanent, but would be liable to be et a ide, and the
rights settled thereh' be reo1 ened when the fact not only
appertaining to the sen i e of the tlmmon , but the merit
of the controver y had been forgotten or rendered unavailing by rea. on of the death of the parties or witne se .
Of cour e, if the plain tiff induces the sheriff to make a return that he had erved the summons when he had not
whereb the plaintiff is enabled to obtain judoment again t
the defendant the chancellor would not he itate to et the
judgment aside upon the ground that it wa fraudulently
obtained. Also, if be knew the sheriff had made a fal e
return and took judgment again t the defendant, notwithtanding, he would be reo-arded as an aider and abettor of
the fraud, and the chancellor would et a ide the judgment.
But a long as the plaintiff i an innocent party, no f al e
return of the h riff thouO'h procured by one of the defendants and that defendant the husband of the wronged
defendant (which i exactly the ca e here if what the heriff
say as to the first return i true), will ju tify etting a ide
the judoment a a O'ain t the plaintiff. Hi protection lie
in the fact that he is an innocent party. When the plaintiff
is an innocent party th heriff and hi coadjutor if he has
one, are the wron · oer and the wronged part. may have
an action ao-ain t them or either for damao-e commen urate to the injur. h has u tained ~rowing out of the
wrongful act. Al o as tb berjff i the wrongaoer ana :u-..
a party to the judgm nt the proceedinO' to imp ach his return is collateral; and it i well settled that his re-
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turn cannot be impeached in a collateral proceedins: for the

purpose of setting aside or of getting rid of a judgment au-

thorized by such a return."

The petition in that case alleged that the husband of the

plaintiff had induced the sheriff to return the summons as

personally served on his wife, the plaintiff in that action,

so as to conceal from her the fact that there was danger of

her land being sold.

Numerically, the State courts outside of Missouri ap-

pear to be equally divided upon the subject, but the Su-

preme Court of the United States and the English courts

have always adhered to the rule that the officer's return is

TRIAL PRACT!C])
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turn cannot be impeached in a collateral proceeding for th e
purpose of setting aside or of getting rid of a judgment authorized by such a return.''
The petition in that case alleged that the husband of the
plaintiff had induced the sheriff to return the summons as
personally served on his wife, the plaintiff in that action,
so as to conceal from her the fact that there was danger of
her land being 8old.

• • • • • • * * * •

conclusive upon the parties to the suit and cannot be at-

tacked even in equity, except where the plaintiff in the

judgment has aided or abetted in the false return.

**********

Upon principle and for practical purposes this is the

better and wiser rule, and has become too deeply imbedded
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in the jurisprudence of this State, and the rights of too

many purchasers at sheriff's sales have become fixed upon

the faith of the rule, to permit it now to be changed. For

it must be apparent that if judgments, and rights acquired

under them by third persons, can afterwards be upset by a

suit in equity, no one would risk money by buying at an

execution sale, or, at best, would discount the risk by giving

only a small proportion of the true value of the property.

This would result in injury to the debtor and creditor

both, for the debtor's lands would not sell for their true

value, and the creditor would not realize on his claim in

full. But in addition to this consideration, such a rule

would offer a premium to a defendant to make default, let

judgment go against him, let his land be sold, and a third

party buy it, and thus have his debt paid, and then sue in

cfiviity to set aside the deed and recover his land by dis-

proving the sheriff's return. Thus his debt would be paid,

his creditor would be satisfied, the debtor would recover his

land, and the only sufferer would be the purchaser at the

judicial sale. Under such a rule, judicial sales would not

amount to much when the people once understood the risks

inr-iirred. Tliis is exMftly the status of the case at bar. For

tliese reasons I think this case was improperly decided on

Numerically, the State courts outside of Missouri appear to be equally divided upon the subject, but the Supreme Court of the United States an~ the English courts
have always adhered to the rule that the officer's return is
conclusive upon the parties to the suit and cannot be attacked even in equity, except where the plaintiff in the
judgment has aided or abetted in the false return.

* * * • * * * * * *
Upon principle and for practical purposes this is the
better and wiser rule, and has become too deeply imbedded
in the jurisprudence of this State, and the rights of too
many purchasers at sheriff's sales have become fixed upon
the faith of the rule, to permit it now to be changed. For
it mu t be apparent that if judgments, and rights acquired
und r them by third persons, can afterwards be upset by a
suit in equity, no one would risk money by buying at an
x ution ale, or, at best, would discount the risk by giving
only a mall proportion of the true value of the property.
This would result in injury to the debtor and creditor
l th, for th d btor 's lands would not sell for their true
v lue, and th er ditor would not realize on his claim in
full.
ut in addition to thi consideration, such a rule
w uld off r a premium to a defendant to make default, let
jurlrr nt g again. t him, ] t hi land be sold, and a third
rty I y it, and thus have hi debt paid, and then sue in
N1uity t
t
id th de d and recover his land by di pr ing th . h riff's return. Thu. hi debt would be paid,
lii · ·r '11t r w ul b sati fied, th
btor would recover hi
1~ nrl an l th
nly . uff r r would be th pur ha er at the
judi ·i< l .'a] .
n ler u h a rnl , judi ial a] would not
amount t n 11 h wlic•n th I ropl
n understoo th risk.
in ·urr d. r1 hi.' i.' P .·n dl~· th) tatu .' of th a
t bar. For
1Ii
r 'a.:on · I thiuk tl1i .. ·a wa. impro1 rly d ridfld on
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former appeal and that the former decision should be over-
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Robinson, C. J., concurs; Brace, J., concurs in para-

concurs in toto; Gantt and Fox, J. J,, concur in the result

for the reasons expressed in the separate opinion of Fox, J. ;

Valliant, J., dissents in an opinion filed by him.

CROSBY V. FARMER.

Supreme Court of Minnesota. 1888.

39 Minnesota, 305.
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former appeal and that the former decision should be overruled.

ruled.

graphs 2, 4, 5, 6, 12 and 13, and in the result ; Burgess, J.,

'
s UMMONS

C. J., concurs; BRACE, J., concurs in paragraphs 2, 4, 5, 6, 12 and 13, and in the re ult; BURGESS, J.,
concurs in toto; GANTT and Fox, J. J., concur in the result
for the reasons expressed in the· separate opinion of Fox, J.;
VALLIANT, J., dissents in an opinion filed by him.
RoBINSON,

Appeal by the plaintiff from an order of the municipal

court of St. Paul, setting aside a judgment by default.

Mitchell, J. Judgment- by default was rendered

against defendant in the municipal court of St. Paul, upon

the return of a police officer that he had served the sum-

mons upon defendant in the city of St. Paul, Ramsey

county, by leaving a copy at his last usual abode, with a

person of suitable age and discretion then resident therein.

CROSBY V. FARMER.
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Subsequently the judgment was vacated,' on motion of

defendant made on affidavits showing that he was not and

Supreme Court of Minnesota.

1888.

never had been a resident of Ramsey county, but at the

time of the alleged service was and ever since has been a

resident of Steele county. The plaintiff presented no

39 Minnesota, 305.

counter-affidavits, but relied on the conclusiveness of the

officer's return, — contending that it could not be impeached ;

that, if false, defendant's only remedy was by action

against the officer.

This question has never been squarely decided by this

court, — at least as to a return on original process. * * *

* * * The rule of the English common law is that, as

between the parties to the process or their privies, a sher-

iff's return is conclusive, and that the court will not try the

truth of it on motion to set aside the proceedings, or allow

any averment against it to be taken in pleading; that, if

false, the only remedy is against the sheriff by action.

Appeal by the plaintiff from an order of the municipal
court of St. Paul, setting aside a judgment by default.
MITCHELL, J.
Judgment · by default was rendered
against defendant in the municipal court of St. Paul, upon
the return of a police officer that he had served the ummons upon defendant in the city of St. Paul, Ramsey
county, by leaving a opy at his last usual abode, with a
person of suitable age and discretion then resident therein.
Subsequently the judgment was vacated; on motion of
defendant made on affidavit showing that he was not and
never had been a resident of Ramsey county, but at the
time of the alleged service was and ever since has been a
resident of Steele county. The plaintiff presented no
counter-affidavits, but relied on the conclusiveness of the
officer's return,-contending that it could not be impeache ·
that, if false, defendant's only remedy was by action
against the officer.
This question has never been squarely decided by thi
court,-at least as to a return on original process. • • •
• • * The rule of the Engli h common law is that a
between the partie to the proce s or their privies, a sheriff'& return is conclusiv and that the court will not try the
truth of it on motion to et a ide the proceedino-s, or allow
any av rm nt against it to be taken in pleading; that, if
false, th only r m dy i. ao·ain t th e heriff by a i n.
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Com. Dig. tit. ''Eetorn" F 2 and G. The reason usually

given for the rule is that it is necessary to secure the rights

of the parties, and give validity and effect to the acts of

ministerial officers. In England, process could only be

served by the sheriff, who was the only ministerial officer

known to the courts for that purpose. Moreover, under the

common law practice which obtained there, it was almost

impossible for judgment to be rendered against a party

without actual personal notice to him. Under such a sys-

tem, the rule might be convenient, and without much danger

of working injustice.

But, under the practice which obtains in this and other

states, most of the old safeguards have been removed ; and

the necessity for modifying the rule, and adapting it to the

changed condition of the law, has been often felt and fre-

quently acted upon, especially in the case of original

process by which the court acquires jurisdiction. In the

district court a summons may be served by any person not
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a party to the action, and his affidavit of service is placed

virtually on the same footing as the return of the sheriff.

In the municipal court of St. Paul the summons may be

served by any policeman. The remedy by action for false

return, under such a system, would often be inadequate or

wholly fruitless. Again, the manner of service has been in

other respects so materially changed that actual personal

service is unnecessary, and the officer making service must

often return as to facts not within his personal knowl-

edge, but in the determination of which he must frequently

rely upon information received from others. For example,

service may be made by leaving a copy of the summons at

the house of defendant's usual abode, with a person of

suitable age and discretion then resident therein. In

case of corporations service may be made, not oniy on

certain specified general officers, but also, in certain cases,

upon a managing or general agent, or even upon an acting

ticket or freight agent. In case of minors under 14

years, the service must be both on the minor personally,

and also upon his father, mother, or guardian, or, if none,

upon tlie person having the care or control of the minor, or

with whom he resides, or by whom he is employed. How can

a slifriff determine where a man resides, or who resides

with him, or who is the ticket or freight agent of a railway

TRIAL PRACTICE
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om. Dig. tit. '' Retorn '' F 2 and G. The reason usually
given for the rule is that it i necessary to secure the rights
of the parties, and give validity and effect to the acts of
mini terial officers. In England, process could only be
erved by the heriff, who was the only ministerial officer
known to the courts for that purpose. ~1oreover, under the
common law practice which obtained there, it was almo t
impo ible for judgment to be rendered against a party
without actual per on.al notice to him. Under such a sy tern, the rule might be convenient, and without much danger
of working injustice.
But, under the practice which obtains in this and other
tates, most of the old afeguards have been removed; and
the neces ity for modifying the rule, and adapting it to the
changed condition of the law, has been often felt and frequently acted upon, especially in the case of original
proce by which the court acquires jurisdiction. In the
di trict court a summons may be served by any person not
a party to the action, and his affidavit of service is placed
virtually on the same footing as the return of the sheriff.
In the municipal court of St. Paul the summons may be
.· r-ved by any policeman. The remedy by action for fal se
r turn, under uch a system, would often be inadequate or
wholly fruitles . Again, the manner of service has been in
ther r pects so materially changed that actual personal
. rvic i unnece ar. ", and the officer making service mu t
oft n return as to facts not within his personal knowl•c1o· , but in the determination of which he must frequentl~1
r 1: up n information r ceived from others. For example,
e>rvic may b ma le by leaving a copy of the ummons at
th hou e of defendant's u sual abode, with a person of
.·ui table age and di. ere ti on then re ident therein. In
·a e f corporation
r ice may be made, not only on
<· rta in . cifi d ·
ral officers, but al o, in certain ca e ,
11p n a rnana ·inO' or gen ral aO'ent, or ven u1 on an acting
ieket or freight g nt. In ca e of minors under 14
:r·ar. t11 • . rvic mu. t b both n t
in r per anally,
·11Hl ell ·' npon hi· fnther, mother, or guardian, or, if non
upon tl1G p ·r ·on havi11g th0 care r control of the minor, or
with wltom h r :i<le:, or by w horn h i m loyed. How an
a . ltPri fT <1 t rmin wl1 r a man r i 1 , r who resi
with him, r who i.· thr ticket or freig?t agent of a railway
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company, or who has the care or control of a minor, or by

whom he is employed, except upon information? And why

should his return as to these facts be conclusive? If the'^

officer makes a mistake, why should the defendant be com-

pelled to allow the judgment against him to stand, and re-

sort to his suit against the officer, instead of being per-

mitted to apply in a direct proceeding in the action to set

aside the false return! We can see no good reason why

the plaintiff should have a sum of money to which he is

not entitled, and the officer be compelled to pay the de-

fendant a like sum for making what may have been an

honest mistake. If somebody must suffer loss for the mis-

take, it is right it should fall on him who made it; but, if

discovered in time to prevent loss to anyone, why should

not the mistake be corrected on motion! There are very

good reasons why the return of a ministerial officer should

be held conclusive in all collateral proceedings, but we can

see none, either upon principle or considerations of policy,
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why it may not be impeached for falsity in direct proceed-

ings in the action; assuming always, of course, that no

rights of third parties have intervened. Any evils or in-

convenience which can possibly arise from permitting this

to be done would, in our judgment, be greatly outweighed

by the injustice that would often result from prohibiting it.

The general tendency, especially in states having a Code

practice like ours, is to allow the return to be impeached

by an affidavit, on motion or other direct proceedings to

vacate. Bond v. Wilson, 8 Kan. 228; Walker v. Lutz, 14

Neb. 274, (15 N. W. Eep. 352) ; Wendell v. Mugridge, 19 N.

H. 109; Carr v. Commercial Bank, 16 Wis. 52; Stout v.

Sioux City d Pacific Ry. Co., 3 McCrary, 1, (8 Fed. Rep.

794) ; Van Rensselaer v. Cliadivick, 7 How. Prac. 297; Wal-

lis V. Lott, 15 How. Prac. 567 ; Watson v. Watson, 6 Conn.

334; Rowe v. Table Mt. Water Co., 10 Cal. 442.

Some of the cases seem to make a distinction between

mesne and final process and the original process, like a

summons, by which the court acquires jurisdiction of the

defendant. We confess that we cannot see at present why

there should be any such distinction ; but, without deciding

that question, we are of opinion that, upon a motion madr

in the action to vacate a judgment by default on the ground
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company, or who has the care or control of a minor, or by
whom he is emplo3 ed, except upon information~ And wh
should his return as to these facts be conclu ive ~ If t he
officer makes a mistake, why should the defendant be compelled to allow the judgment again t him to tand, and reor t to his suit again t the officer, instead of being permitted to apply in a direct proceeding in the action to set
a ide the fal e return~ We can see no good reason why
the plaintiff should have a um of money to which he i
not ent itled and the officer be compelled to pay the defendant a like um for making what may have been an
honest mistake. If somebody must suffer lo s for the mistake, it is right it should fall on him who made it; but, if
discovered in time to prevent loss to anyone, why should
not the mistake be corrected on motion~ There are ver good reasons why the return of a ministerial officer should
be held conclu ive in all collateral proceedings, but we can
see n one, either upon principle or considerations of polic ,
why it may not be impeached for falsity in direct proceedings in the action; as urning always, of cour e, that n o
rights of third parties have intervened. Any evils or inconvenience which can possibly arise from permitting this
to be done would, in our judgment, be greatly outweighed
by the injustice that would often result from prohibiting it.
The general tendency, especially in states having a Code
p r actice like ours, is to allow the return to be impeached
by an affidavit on motion or other direct proceedings to
vacate. Bond v. Wilson 8 Kan. 228 · Walker v. Lutz, 14
Neb. 274, (15 N. W. Rep. 352); Wendell v. "ftfugridge, 19 N.
H. 109; Carr v. Co11iniercial Bank, 16 Wis. 52; Stout -v.
Sioux City db Pacific Ry. Co., 3 11:cCrary, 1, (8 Fed. Rep.
794) ; Van Ren sselaer v. Chadwick, 7 How. Prac. 297 ; Wallis v. Lott, 15 How. Prac. 567; Watson v. Watson, 6 Conn.
334; Roi e v. Table JI t. Water Co., 10 Cal. 442.
Some of the cases seem to make a di tinction between
mesne and final proce and the original process, like a
ummons, by which the court acquires jurisdiction of th
defendant.
e confes that we cannot see at present wb:·
there shoul be any uch i tinction; but, without decidin°·
that question, we are of opinion that upon a motion ma _
in t he action to vacate a judgment by default on the ground
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of no service of the summons, the return of the officer may

be impeached by affidavits, as was done in this case.

Order affirmed.^

TRI AL PRACTICE
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f no ervice of the summons, the return of the officer may
be impeached by affidavits, as was done in this case.
0 rder affirmed. 1

iConclusiveness of Sheriff's Betnrn. There is a great diversity of judicial

ot)inion upon this subject, and a close inquiry into the various rules and their

limitations -would be of little value here. The cases given above illustrate the

antagonistic views which lead to the extreme positions on each side of the

question. Between these there are numberless gradations. The following

quotations will illustrate the extent and variety of the considerations which

control the decisions upon this subject.

Kochman v. O'Neill, (1903) 202 ill. 110, 66 N. E. 1047: "A sound public

policy, the security of litigants and the stability of legal proceedings demand

that the return of the sworn officer shall not be set aside or impeached except

upon satisfactory evidence. Every presumption in favor of the return is

indulged, and it will not be set aside upon the uncorroborated testimony of the

party upon whom service purports to have been made. (Davis v. Dresback, 81

111. 393.) Justice, however, requires that the rules shall not be so strict as to

prevent all relief against a return which is untrue through fraud, accident
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or mistake, and if it is clear from the evidence that the defendant has not

been served the judgment should be set aside. ' ' Similar statement in West-

man V. Carlson, (1910) 86 Nebr. 847, 126 N. W. 515.

Waterbury National Bank v. Eeed, (1907) 231 111. 246, 83 N. E. 188: "It

is, however, the law of this state that when a judgment of a court of general

jurisdiction recites that there was actual service of process upon the defend-

ant in apt time and there is nothing in the record to contradict such record

or return, the finding or return cannot, at law, be impeached by evidence

dehors the record, (Rust v. Frothingham, Buese, 331; Barnet v. Wolf, 70 111.

76; Zepp v. Hager, id. 223; Harris v. Lester, 80 id. 307; Hunter v. Stone-

burner, 92 id. 75;) although in a proper case a false return may be set aside

in equity; (Owens v. Ranstead, 22 111. 161; Hickey v. Stone, 60 id. 458;) and it

may be questioned before judgment by plea in abatement, (Mineral Point

Railroad Co. v. Keep, 22 111. 9; Holloway v. Freeman, id. 197; Sibert v. Thorp,

77 id. 43; Ryan v. Lander, 89 id. 554; Union National Bank of Chicago v!

First National Bank, 90 id. 56; Chicago Sectional Electric Underground Co. v.

('ongdon Brake-Shoe Manf. Co., Ill id. 309); or in case of default entered

ni.on such return, on motion promptly made, the same may be set aside

(Brown v. Brown, 59 111. 315.)"

Meyer v. Wilson, (1906) 166 Ind. 651, 76 N. E. 748: "If, however, the

pjocess was not served by the officer, and false return was procured by the

fraudulent acts of the plaintiff, or by a conspiracy between him and the

o.Ti^tr, the same is not conclusive."

Hilt V. Heimberger, (1908) 235 111. 235, 85 N. E. 304: "Where rights of

third persons have been acquired in good faith, the return of an officer show-

ing the service of summons cannot be contradicted, but as against parties ac-

quiring rights Mith notice of the facts the return is not conclusive."

Schott V. Linscott, (1909) 80 Kan. 536, 103 Pac. 997: "As to the fact

of service, the general rule is that as between the parties to an action the

return of the sheriff is conclusive; but if his return is of a fact not within

his personal knowledge but dependent upon information received from others,

a party is not jtrecluded from an inquiry into the facts on which jurisdiction de-

pends. " Snme rule stated in Krutz v, Isaacs, (1901) 25 Wash. 566, 66 Pac.

141.

Lofke v. Locke, (1894) 18 R. I. 716, 30 Atl. 422: Motion to set aside decree

and roinstiite the case for trial on the ground that defendant had no notice of

the [lending thereof. "While it is true that an officer's return upon a writ

is conclusive and cannot be controverted incidentally by motion or plea ex-

cept in cases especially provided for by statute, Angell v. Bowler, 3 R. I. 77,

yet, as \inder section 2 of chapter 26 of the Judiciary Act, the court has

control over its decrees for the period of six months after the entry thereof,

and ' may, for caus« shown, set aside the same and reinstate the ease, or

1Conclusive11ess of Sheriff's Ret'ltrn. There is a great diver sity of judicial
opinion upon this subject, and a close inquiry into the various r ules and their
limitations would be of little value here. The cases given above illustrate the
antagoni tic views which lead to the extreme positions _on each side of ~he
question. Between these there are numbe1:Iess gradat ions.. The . follow~ng
quotations will illustrate the extent and variety of the cons1der at10ns which
control the decisions upon this subject.
Kochman v. 0 ' Neill, (1903) 202 Ill. 110 1 66 N . E . 1047 : "A sound public
policy, the security of litigants and the stability of legal p ro ceedings demand
that the return of the sworn officer shall not be set aside or impeached except
upon satisfactory evidence. Every pre umption in fav or of t he return is
indulged, and it will not be set asiJe upon the uncorroborated testimony of the
party upon whom service purports to have been made.
(Davis v. Dresback, 81
Ill. 393. ) Justice, however, requires that the rules shall not be so strict as to
prevent all relief again t a return which is untrue through fraud, accident
or mi, take, and if it is clear from the evidence that t he def endant has not
been served the judgment shoul<l be set aside.'' Similar statement in Westman v. arl on, (1910) 86 Nebr. 847, 126 N. W. 515.
. Waterbury National Ba?k v. Reed, (1907) 231 Ill. 246, 83 N. E . 188: ''It
~ , ?o~e~er, the_ law of this state that when a judgment of a court of general
JUns_d1ction :ec1tes that the.re was. act~1al service of process upon the defen <lant rn apt time and there is nothrng rn the record to contr adict such record
or return, the finding or return cannot, at law, be impeached by evidence
deho~s the record, (~ust v. Frothill:gham, Buese, 33~; Barnet v. Wolf, 70 Ill.
7fi; Zepp ~· H..ager, id. 223; . Harns v. Lester, 80 id. 307; H unter v. Stone?nrner. 92 id. r5;) although rn a proper case a false return may be et aside
rn equity; (O~·ens v. Ranste3;d, 22 Ill. 161; Hickey v. Stone, 60 id. 458; ) a nd it
ma;r be que, boned before Judgment by plea in abatement, (Mineral P oint
~a1~road . o. v. Keep, 22 Ill. 9; ~olloway v. ~reeman? id. 197; Sibert v. Thorp,
r~ id. 43? Ryan v. Lan~er, 89 id .. 554; Um_on
ationa~ Bank of Chicago v.
~irst National Bank, 90 id. 56; Ch1ca&'o Sectional Electric Underground Co. v.
l ongdon Brake- hoe Manf .. Co., 111 id. 309); or in case of default entered
nnon uch return on motion promptly made, the same may be et aside
(Brown v. Brown, 59 Ill. 315.) ''
·
:Yfe er v. Wilson, (1906) 166 Ind. G51, 76 N. E. 748: "If, however, the
p1 ocess was not , erved by ~be_ officer, and false ~·eturn was procured by the
fra11du1 nt a ts of the plamtiff, or by a conspiracy between him and the
o!P r the sam is not conclusive.''
Hilt v. Heim erger, (1908) 235 Ill. 235, 85 N. E. 304: "Where rights of
tbir<l per. ons have been acquired in good faith, the return of an officer showing th s r\'i e of summons cannot be contradicted, but as again t par ties ac']lliring rights with noti e of the fact the r turn i not conclusive. ''
Schott v. Lin~ ott, (1909) 0 Kan. 536, 103 Pac. 997: "As t o t he fa ct
of i; rvice, the g n ral rule is that as b twe n th parties t o an action the
r turn of the ~h riff is con lu ive · but if bis return is of a fact not within
hi!i p r-o al know] <lge bnt d p nd nt upon information received fr om others,
n party is not pr lud d from an inquiry into the facts on which jurisdiction deJ1Pn1L. '' , ·1m ru]
tated in rutz v. I aacs, (1901) 25 Wa h. 566, G6 Pac.
141.
Lo<'kf· v. Lorke, (1894) 18 R. J. 716 30 At1. 422: Motion to set aside decree
un1l rc>in tatC' h · ra i; for trial on th gronnd that def ndant had no notice of
t Ii f l'nrli ng thC'r of. "Whil it i tru that an offi er 's return upon a writ
c·rHIC'l1 1 i\ , arnl cannot be ontrov rted incid ntally by motion or plea expt i 11 C"lH'- <' f. f ·N·ia lly pr virl rl for hy tatnt , Ang 11 v. Bowl r, 3 R. I. 77,
yPt, as 11ndf'T !i rtion 2 of rhnpt r 26 of the Judiciary Act , t he court has
Nrntrol O\f'r it~ d<'rr R for th p riod of six months after the entry thereof,
;111 d 'may, for cau
shown, set aside the same and reinstate the ease, or
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make new entry and take other proceedings, with proper notice to the parties,

with or without terms, as it may by general rule or s]iecial order direct,' it is

clearly within the power of the court to grant the relief asked for in this

ease without any infringement of the rule above stated, and without any rc-

ilection upon the officer who served the writ. ' '

Michels v. Stork, (1883) 52 Mich. 260, 17 N. W. 833. This case contains
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make new entry and take other proceedings, v.ith p ro r notice to the parties,
""ith or without ter m , as it may by g neral r ule or Jiecial order direct, ' it is
clearly with in the power of the court to gr a nt the relief a ked for in this
ca e without any infring ment of the rule abo,·e tated, and without any reflection upon the officer who erved the writ. ''
Michels v. Stork, ( 1883) 52 Mich. 260, 17 N. W. 833. This case eontains
an extended review of the authorities on this question in an opinion by Justicie
'ooley.

an extended review of the authorities on this question in an opinion by Justios

Oooley.

Section 6. Privilege from Service.

PARKER V. MARCO.

Court of Appeals of New York. 1893,

136 New York, 585.

Maynard, J. The defendant is a resident of South Car-

SECTION

6.

PRIVILEGE FROM SERVIOB.

olina and an action had been brought there against him in

the Federal Circuit Court, by the plaintiff, who is a resi-

dent of this state. On April 6, 1892, the defendant came

PARKER V. MARCO.

to the city of New York at the instance of the plaintiff to

attend an examination of the plaintiff and his witnesses be-

Court of .Appeals of New York. 1893.
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fore a notary public, which by the agreement of the counsel

for the respective parties had been set down for that date.

The plaintiff procured the defendant's assent to the examin-

136 New Yark, 585.

ation upon the statement that he desired to be in readiness

to try the cause at the ensuing April Circuit, to be held at

the city of Charleston. When the time for taking the testi-

mony arrived the defendant was informed by plaintiff's

counsel that he had abandoned his intention to take the evi-

dence as proposed, for the reason that on account of sick-

ness in his, the counsel's family, the plaintiff would not be

prepared to go to trial at the April Circuit, and he expected

to be able to produce his witnesses in court when the trial

should take place at a subsequent term. It was then late

in the afternoon and the defendant returned to his hotel

and remained over night, and the next morning started for

liis home in South Carolina. He was intercepted at the

ferry by a process server, who served him with a summons

in this action brought by the plaintiff in the supreme Court

of this state for the same cause of action at issue in the

Federal Court in South Carolina. The defendant had no

MAYNARD, J. The defendant is a re ident of South Carolina and an action had been brought there against him in
the Federal Circuit Court, by the plaintiff, who is a resident of this state. On April 6, 1892, the defendant came
to the city of New York at the instance of the plaintiff to
attend an examination of the plaintiff and hi witnesses before a notary public, which by the agreement of the counsel
for the re spective parties had been set down for that date.
The plaintiff procured the defendant's assent to the examination upon the statement that he desired to be in readiness
to try the can e at the en uing April Circuit, to be held at
the city of harleston. When the time for taking the testimony arrived the defendant was informed by plaintiff's
ounsel that he had abandoned his intention to take the evidence as propo ed for the reason that on account of sickness in hi , the conn el 's family, the plaintiff would not be
prepared to go to trial at the April Circuit, and he expected
to be able to produce hi witnesses in court when the trial
. hould take place at a sub equent term. It was then late
in the afternoon and the def endant returned to his hotel
and remained o er night, and the next morning started for
his home in South ar olina . He wa intercepted at the
f rry by a proc s.
r ver who sen ed him with a summon
in this action brou <Yht by th plaintiff in the supreme Court
f thi tat f r i11
cau of acti n at issue in the
F dexal ourt in
a r olina. The defendant had Ill~
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business in New York except that which related to the pro-

posed examination. The defendant has appealed from an

order of the General Term, reversing an order of the Spe-

cial Term, which set aside the service of the summons upon

the ground that, when served, he was privileged from

service.

Under Section 863 of the Revised Statutes of the United

States the plaintiff had an absolute right to take the testi-

mony of his witnesses in this state to be used upon the

trial of the action in South Carolina upon giving reason-

able notice to the defendant. The compulsory character of

the proceeding was not affected by the waiver of notice

and the fixing of the time by the agreement of parties.

{Plimpton V. Winslotv, 9 Fed. R. 365.) The same section

provides that a person may be required to appear and

testify before the notary in the same manner as witnesses

in open court, and section 915 of our own Code authorizes

any state judge to issue a subpoena to compel the attend-
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ance of a witness in such a case. In the trial of the action

the notary thus becomes the arm of the court, and, as was

held In re Rindskopf (24 Fed. R. 542) represents the court

pro hac vice.

The privilege of a suitor or witness to be exempt from

service of process while without the jurisdiction of his res-

idence for the purpose of attending court in an action to

which he is a party or in which he is to be sworn as a wit-

ness is a very ancient one. (Year Book 13, Hen. IV., I. B.

Viner's Abr. "Privilege.")

It has always been held to extend to every proceeding of

a judicial nature taken in or emanating from a duly con-

stituted tribunal which directly relates to the trial of the

issues involved. It is not simply a personal privilege, but

it is also the privilege of the court, and is deemed neces-

sary for the maintenance of its authority and dignity and

in order to promote the due and eflicient administration of

justice. (Person v. Grier, QQ N. Y. 124; Mattheivs v. Tufts,

87 id. 568.) At common law a writ of privilege or protec-

tion would be granted to the party or witness by the court

in which the action was pending, which would be respected

l)y all other courts. We cannot find that the power to issue

Huch a writ has been abrogated by legislation, and it doubt-

less exists, and the writ may still be granted by courts

TRIAL PRACTICE
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bu ine in New York except that which related to the prol o ed examination. The defendant has appealed from an
order of the General Term, reversing an order of the Special Term, which set aside the service of the summons upon
the ground that, when served, he was privileged from
erv1ce.
Under Section 863 of the Revised Statutes of the United
States the plaintiff had an absolute right to take the testimony of his witnesses in this state to be used upon the
trial of the action in South Carolina upon giving reasonable notice to the defendant. The compulsory character of
the proceeding was not affected by the waiver of notice
and the fixing of the time by the agreement of parties.
(Plinipton v. lVinslow) 9 Fed. R. 365.) The same section
provides that a p rson may be requjred to appear and
testify before the notary in the same manner as witnesses
in open court, and section 915 of our own Code authorizes
any state judge to issue a subpoena to compel the attendance of a witness in such a case. In the trial of the action
the notary thus becomes the arm of the court, and, as was
held In re Rindskopf (24 Fed. R . 542) represents the court
pro hac vice.
The privilege of a suitor or witness to be exempt from
ervice of process while without the jurisdiction of bis residence for the purpose of attending court in an action to
which he is a party or in which he is to be sworn as a witn s i a v ry ancient one. (Year Book 13, Hen. IV., I. B.
\ iner's Abr. "Privilege.")
t ha always been held to extend to every proceeding of
a ju i ial nature taken in or emanating from a duly con:titut d tribunal which directly relates to the trial of the
i.- .. u s in volved. It is not simply a personal privilege, but
it i: al: the privilege of the court, and i deemed neces:ar ' for th maintenance of its authority and dignity and
i 11 order to promot tbe due and efficient admini tration of
.iu:ti<'<. ( Pr>rso11 v. Grier) 66 N. Y. LA; Matthews v. Tuft ,
'7 icl. 5 .) At common law a writ of privilege or protect ion wonld b • grant tl to th party or witne
by the court
in which th artion wa. pending, which would b re pected
h. all th r r nrts. \V •annot find that th power to issue
lH·h n wrjt h<l. · br0n abroo-atc 1 by 1 gislation, and it doubt·
le ·s exist·, and th · ' rit m, y . till be granted by courts
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possessing a common law jurisdiction; but while the grant-

ing of the writ is proper, it is not necessary for the enjoy-

ment of the privilege, and the only office which it can per-

form is to afford "convenient and authentic notice to those

about to do what would be a violation of the privilege, and

to set it forth and command due respect to it." {Bridges

V. Sheldon, 7 Fed. R. 4-1:.) The tendency has been not to re-

strict but to enlarge the right of privilege so as to alford

full protection to parties and witnesses from all forms of

civil process during their attendance at court and for a

reasonable time in going and returning. {Lamed v. Grif-

fin, 12 Fed. Rep. 592.)

Hearings before arbitrators, legislative committees, reg-

isters and commissioners in bankruptcy, and examiners and

( ommissioners to take depositions, have all been declared to

je embraced within the scope of its application. (Bacon's

Abr. "Privilege"; Sand ford v. Chase, 3 Cow. 381; Mat-

thews V. Tufts, supra; Hollender v. Hall, 18 Civ. Pro. 394;
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19 id. 292; Thorp v. Adams, id. 351; Bridges v. Sheldon;

Plimpton V. Winslow; and Lamed v. Griffin, supra.) It has

even been extended to a suitor returning from an appoint-

ment with his solicitor for the purpose of inspecting a paper

in his adversary's possession in preparation for an examin-

ation before a master, {Sidgier v. Birch, 9 Ves. 69) and

while attending at the registrar's office with his solicitor, to

settle the terms of a decree {Neivton v. Askeiv, 6 Hare, 319) ;

and while attending from another state to hear an argu-

ment in his own case in the Court of Appeals {Pell's case,

1 Rich. L. 197.) No good reason can be perceived why the

privilege should not be extended to a party appearing

upon the examination of his adversary's witnesses, where

the testimony is taken pursuant to the authority of law,

and can be read upon the trial with the same force and

effect as if it had been taken in open court. It is a

proceeding in the cause, which materially affects his rights,

and the necessity for his attendance is quite as urgent as

it would be if the examination was had at the trial. But

we do not think that the question of the necessity of his

presence is material. It is the right of the party, as wpU

as his privilege, to be present whenever evidence is to be

taken in the action, which may be used for the purpose of

affecting its final determination. It is essentially a part

SERVICE AND RET RN OF SUMMONS
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possessing a common law jurisdiction; but while the granting of the writ is proper, it is not necessary for the enjoyment of the privilege, and the only office which it can perform is to afford ''convenient and authentic notice to tho e
about to do what would be a violation of the privilege, and
to set it forth and command due re pect to it." (Bridges
v . Sheldon, 7 Fed. R. 44.) The tendency has been not to restrict but to enlarge the right of privilege so a to afford
full protection to parties and witne se from all forms of
civil process during their attendance at court and for a
reasonable time in going and returning. (Larn ed v. Griffin, 12 Fed. Rep. 592.)
Hearings before arbitrators, legislative committees, regi : ~ters and commissioners in bankruptcy, and examiners and
< ommissioners to take depositions, have all been declared to
i)e embraced within the scope of its application. (Bacon's
Abr. "Privilege"; Sandford v. Chase, 3 Cow. 381; Matthews v. Tuft, upra; Hollender v . Hall, 18 Civ. Pro. 394;
19 id. 292; Thorp v. Adams, id. 351; Bridges v . Sheldon;
Plimpton v. Winslow; and Larned v. Griffin, siipra.) It has
even been extended to a suitor returning from an appointment with his solicitor for the purpose of in pecting a paper
in his adversary's possession in preparation for an examination before a master, (Sidgier v . Birch, 9 Ves. 69) and
while attending at the registrar's office with his solicitor, to
ettle the terms of a decree (Newton v . Askew, 6 Hare, 319) ;
and while attending from another tate to hear an argu- •
ment in hi own ca e in the Court of Appeals (Pell's case,
1 Rich. L. 197.) No good reason can be perceived why the
privilege hould not be extended to a party appearing
upon the examination of hi adversar 's witnes es where
the te timony is taken pur uant to the authority of law,
and can be read upon the trial with the same force and
effect as if it bad been taken in open court. It is a
proceedin · in the cau e, which materially affect hi riO'ht ,
and the nece ity for hi attendance i quite a urgent a
it would be if the examination wa had at the trial. But
we do not think that the que tion of the necessity of hi
pre n e i mat rial. It i th ricrht of the party a. well
as his privilege, to be pre ent whenever evidence is to be
taken in the action which ma. b u ed for th urpo e of
affecting its final det rmination. It is e sentiall. a part
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of the trial, and should be so regarded so far as it may be

necessary for the protection of the suitor. There have

l)een many analogous cases in the Federal Courts where

the right to the privilege has been upheld. In Bridges v.

Sheldon, (supra), the action was pending in the U. S. Cir-

cuit for Vermont. A reference had been ordered to a

master to take and state an account. The master on

motion of the plaintiff had made an order for the taking of

a deposition before a commissioner in the state of Iowa.

The defendant, while attending before the commissioner in

Iowa, was served with process in a suit brought by the plain-

tiff for the same cause of action as in the Federal court.

Judge Wheeler, in very strong terms, condemned the pro-

cedure, and held that the defendant was absolutely priv-

ileged from service, and that the conduct of the plaintiff in

causing such service to be made was a contempt of court,

and could be punished as such. It seems that in such a case

a party has a two-fold remedy. He may move in the court,
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whose privilege has been violated, to punish the party in

that court who has been guilty of such violation, or he may

move in the court out of which the process has been im-

properly issued to vacate it, and the motion will be granted.

**********

It may be assumed that the plaintiff acted in entire good

faith, and that his procedure was not a device to secure the

presence of the defendant within the territorial jurisdic-

tion of the courts of this state. In the view we take of the

privilege of the defendant, the plaintiff's motive is of no

importance.

The order of the General Term should be reversed, and

the order of the Special Term affirmed, with costs.

All concur except Gray, J., dissenting.

Order reversed.

[Chap. 2
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the trial, and should be so regarded so f ar as it may be
uccessary for the protection of the suitor. There have
1 een many analogous cases in the Feder al Courts where
the right to the privilege has been upheld. In Bridges v.
heldon, (supra ), the action was pending in the U. S. Ciruit for Vermont. A reference had been ordered to a
master to take and state an account. The master on
motion of the plaintiff had made an order f or the taking of
a deposition before a commissioner in the state of Iowa.
The def ndant, while attending before the commissioner in
Iowa, was served with process in a suit brought by the plaintiff for the same cau e of action as in t he Federal court.
Judge WHEELER, in very strong terms, condemned the produre, and held that the defendant was absolutely privileged from service, and that the conduct of the plaintiff in
cau ing such service to be made was a contempt of court,
and could be punished as such. It seems that in such a case
a party bas a two-fold remedy. He may move in the court,
whose privilege has been violated, to punish the party in
that court who has been guilty of such violation, or he may
move in the court out of which the process has been improperly issued to vacate it, and the motion will be granted.

• • • • • * * * • •

It may be assumed that the plaintiff acted in entire good
faith, and tliat hi procedure was not a device to secure the
l resence of the defendant within the territorial jurisdiction of the courts of thi., state. In the view we take of the
rivilege of the defendant, the plaintiff's motive is of no
importance.
The ord r of the General Term should be reversed, and
th rd r f the Special Term affirmed, with costs.
All co cur except GRAY, J., dissenting.
Order reversed.
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GREENLEAF Y. PEOPLE'S BANK OF BUFFALO.

Supreme Court of North Carolina. 1903.

GREENLEAF V. PEOPLE'S BANK OF BUFFALO.

133 North Carolina, 292.

Clark, C. J., concurring. The defendant Morey was

Supreme Court of North Carolina.

1903.

served with summons in this case while at a hotel in this

State. He contends that because he was a lawyer, resident

in another State, and was attending court in this State as

133 North Carolina, 292.

counsel in a cause therein pending, the service should be

struck out. The proposition is a novel one in a land where

equality before the law is the ruling principle and where

special privilege to any class of our citizens is not only not

recognized by law but is prohibited by the Constitution.

A careful examination shows no ground for the alleged ex-

emj^tion of lawyers from service of summons. There is no

precedent in England to sustain the proposition, and none

in this country save a single case, a very recent one — Hoff-

man V. Circuit Judge, 113 Michigan, 109 ; 38 L. R. A. 663 ;

67 Am. St. Rep., 458 — which holds that a lawyer, resident
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in the same State, is privileged from service of a summons

while attending the Supreme Court of the State or going

or returning therefrom, but none of the authorities cited in

that opinion sustain its conclusion. The reason given in

the opinion is that while by statute in that State the pro-

hibition of the arrest of counsel in a civil suit is restricted

to the actual sitting of a court at which he is engaged, that

this does not repeal the common-law exemption of counsel

from service of summons. But, on the other hand, the most

eminent lawyer which that State (Michigan) has produced.

Judge Cooley, in a note to his work on Constitutional Limi-

tations (5th Ed.), p. 161, says: "Exemption from arrest

is not violated by the service of citation or declaration in

civil cases." Besides, there was at common law no exemp-

tion of lawyers from service of process other than arrest,

and the reason for the latter was that it would be an in-

jury to clients whose cause had been prepared for trial by

such coansel to suddenly deprive them of his services, but

service of a summons does not have that effect.

In Bobbins v. Lincoln, 27 Fed. Rep., 342 (United States

Circuit Court for Illinois), it is well said: "Inasmuch as

CLARK, C. J., concurring. The defendant Morey was
~erved with summons in this case while at a hotel in thi.
State. He contends that because he was a lawyer, resident
in another State, and was attending court in this State as
counsel in a cause therein pending, the service should be
truck out. The propo ition i a novel one in a land wher
quality before the law i the ruling principle and where
.·pecial privilege to any clas of our citizens is not only not
recognized by law but i prohibited by the Constitution.
careful examination bow no ground for the alleged exemption of lawyers from service of ummon . There is no
precedent in England to u tain the proposition, and none
in this country saYe a single ca e, a very recent one-Hoffrnan v. Circuit Judge, 113 Michigan, 109; 38 L. R. A. 663;
67 Am. St. Rep., 458-which hold that a lawyer, resident
in the ame State, is privileged from Bervice of a summon.
while attending the Supreme Court of the State or goin ·
or returning therefrom, but none of the authorities cited in
that opinion sustain its conclu ion. The rea on given in
the opinion is that while by statute in that tate the prohibition of the arrest of counsel in a civil suit is re tricted
to the actual sitting of a court at which be i engaged, that
thi doe not repeal the common-law exemption of counsel
from serYice of summons. But, on the other band, the mo t
minent lawyer which that State (:Michigan) ha produced
Judge ooley in a note to bis work on Con titutional Limitations (5th Ed.), p. 161, ay : ''Exemption from arre t
i not iolated b the ervice of citation or declaration in
ivil cases.
B i s, there wa at common law no exemption of lawyer from service of process other than < ~ rrest,
nd the r a on f r th latt r wa that it would be an injury to clients who "'e cau e bad b en prepared for trial by
:uch co·a.n 1 to u u nly e riv th m f his service
ut
.;ervice f a umm n d
n t ha' e that effe t.
In Robbins v. Lincoln, _7
d. Re . · 42 (United tat ~
ircuit Co:µrt for Illinoi ) , it is well said: ''Ina much a
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resident attorneys may be served with summons while in

attendance upon court, an attorney from another State has

no greater privilege. " This is exactly in point here. It is

well known that no lawyer in this State has ever in its his-

tory been privileged, or contended even that he was priv-

ileged, from service of summons while attending court. If

he were, as the Constitution, Art. IV., sec. 22, now provides

that "the courts are always open," no lawyer or judge

could ever be served with summons. In England, Black-

stone says (3 Bl. Com., 289), that lawyers could not be ar-

rested on civil process while in attendance upon court, but

could be served with a bill, without arrest, which was equiv-

alent to service of a summons. The same is stated in 8

Bacon's Abr. ''Privilege" B., with the modification that if

an attorney is sued with another (as in this case), "he is

not privileged from arrest, even though it is during his

attendance in court," the evident reason being to prevent

class discrimination. The exemption of lawyers from ar-
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rest, it seems, has now been repealed in England. In this

State the English privilege of exemption of lawyers from

arrest has never been recognized. It is well known that

one of the most distinguished lawyers and judges of this

State, whose portrait now hangs on the walls of this cham-

ber, was arrested and imprisoned for debt, and long pre-

vented from attending upon court. This barbarous pro-

ceeding of imprisonment for debt, handed down from the

common law, should have been repealed long before it was,

but while it was in force our predecessors applied it im-

partially, and the bench did not hold their own members or

their profession exempt. There was not at common law,

and has not been in this State, any exemption of any one

from service of summons, and the exemption from arrest

under our statute is conferred only upon witnesses and

jurors. Tlie Code, sees. 13G7 and 1735. And even wit-

nesses and jurors are not exempted from service of sum-

mons, since such service would not deprive the court of

their presence. There is no reason why lawyers should be

privileged from either arrest or service of summons any

more than other oHicers of the court, as sheriffs, clerks,

criers and the like, and the legislative power has therefore

seen fit to make the exemption apply only to witnesses and
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resident attorneys may be served with summons while in
attendance upon court, an attorney from another State has
no greater privilege.'' This is exactly in point here. It is
well known that no lawyer in this State has ever in its history been privileged, or cont ended even that he was privileged, from service of summons while attending court. If
he were, as the Constitution, Art. IV., sec. 22, now provides
that "the courts are always open," no lawyer or judge
could ever be served with summons. In England, Blackstone says ( 3 BL Com., 289), that lawyers could not be arrested on civil process while in attendance upon court, but
could be served with a bill, without arrest, which was equivalent to service of a summon . The same is stated in
Bacon's Ahr. "Privilege" B., with the modification that if
an attorney is sued with another (as in this case), ''he i
not privileged from arrest, even though it is during his
attendance in court,'' the evident reason being to prevent
clas discrimination. The exemption of lawyers from arrest, it seems, bas now been repealed in England. In this
tate the English privilege of exemption of lawyers from
arrest has never been recognized. It is well known that
one of the most distinguished lawyers and judges of this
tate, whose portrait now hangs on the walls of this chamb r, was arrested and imprisoned for debt, and long preented from attending upon court. This barbarous proceeding of imprisonment for debt, handed down from th
mmon law, should have been re1 ealed long before it was,
but while it was in force our predecessors applied it imrtially, and the bench did not hold their own members or
their prof ssion exempt. There was not at common law,
nd has ot b n in thi State, any exemption of any on
fr
ervi e of summons, and the exemption from arrest
nnr1 r our . tatute is conferred only upon witnesses and
jur r . 'I he ode, s c . 1 67 and 1735. And even wita
jurors are not exempted from service of sumUC' h . rvice would not deprive the court of
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, <· ~ n fit to make th :x mption apply only to witnesses and
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jurors, and, as to them, to make the exemption extend to

freedom from arrest only.

As to non-residents, in Cooper v. Wyman, 122 N. C, 784,

this Court held that non-resident witnesses and suitors

coming into this State solely for the purpose of litigation

were exempt from service while here for that purpose only.

This was put upon the ground of necessitv, because the

State could not compel their presence, and that since no

one else could fill their functions it was in the interest of

justice to give them "a safe conduct." But this reasoning

has not obtained in some States, notably Illinois, which

holds that neither are exempt from service of summons.

Greer v. Young, 120 111. 184, citing authorities. In Nichols

V. Goodlieart, 5 111. App., 574, it was held that a defendant

involuntarily in the State, by virtue of criminal process, is

not exempt from service of summons, citing Williams v.

Bacon, 10 Wend. (N. Y.), 636. Other States hold that the

rule is restricted to witnesses only. Shearman v. Gunlatch,
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37 Minn., 118. Other States extend the exemption to

parties also, since they have become competent as witnesses

{Mitchell v. Huron, 53 Michigan, 541), and our State has

adopted that rule, but restricts the exemption to those two

— "non-resident witnesses and parties." An exhaustive

brief of all the authorities, showing that the privilege ex-

tends only to non-resident witnesses and parties, will be

found in the notes (eighteen pages) to Mullen v. Sanborn,

25 L. R. A., 721-738. No court whatever has in any case

extended the exemption to non-resident lawyers. The

nearest approach to it is Trust Co. v. Railroad, 74 Fed,

Rep., 442, in which a subpoena served upon non-resident

counsel, which prevented his returning home and attending

to business he had left unprovided for, was set aside. That

case is not sustained by any previous authority, and evi-

dently rests more upon the ground stated therein, that the

non-resident subpoenaed was president of a railway com-

pany, than because he was also a lawyer, but, if sound, it

is very far from sustaining an alleged exemption from ser-

vice of summons, which did not prevent Morey from re-

turning home and adjusting his business, for the trial of

his case is for a subsequent term.

The United States Constitution, Art. I, sec. 6, prohibits

the arrest of a member of the House of Representatives or
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juror and, a to them, to make the exemption extend to
freedom from arre t only.
As to non-re idents, in Cooper v. Wyman, 122 N. C., 784,
thi
ourt held that non-resident witnesses and suitors
coming into this State solely for the purpo e of litigation
were ex em t from service while here for th at purpo e only.
This wa put upon the ground of nee . itv hecau. e the
• tate could not compel their presence, and that since no
on el e could fill their functions it wa in the intere t of
ju tice to ive them "a afe conduct." But thi r ea onino·
ba not obtained in ome tate , notably Illinoi which
holds that neither are exempt from service of ummon .
Greer v. Young, 120 Ill. 184 citing authorities. In Nichols
v. Goodheart, 5 Ill. App., 57 4, it was held that a defendant
involuntarily in the State, by virtue of criminal proce s, i
not exempt from service of ummon citing Williams v.
Bacon, 10 Wend. (N. Y.) 636. Other tates hold that the
rule is re tricted to witn e only. Shearma;n v. Gunlatch,
37 Minn. 118. Other tates extend the exemption to
partie al o, ince they have become comp tent as witnes e
(Mitchell v. Huron, 53 MichiO'an, 541), and our State ha
adopted that rule, but restricts the exemption to those two
-"non-re ident witne ses and partie . " An exhau tive
brief of all the authorities, bowing that the privilege extend only to non-re ident witne es and parties, will be
found in the notes (eighteen pages) to Mull en v. Sanborn,
25 L . R . A. 721-738. No court whatever ha in any case
extended the exemption to non-re ident lawyer . The
nearest approach to it is Trust Co . v . Railroad, 74 Fed.
Rep. 442, in which a subpoena served upon non-re ident
coun el~ which prevented his returning home and attending
t.o bu ine he had left unprovided for, wa et a ide. That
ca e is not ustained by any previou authorit , and evidently re t more upon the ground stated therein that the
non-re ident subpoenaed wa president of a railwa. company, than because he was al o a lawyer, but if ound it
i very far from u taining an alleged exemption from serv ic of ummon which did not prevent Morey from rehom and adju ting hi bu ine , for the trial of
hi. ca i for a ub quent term.
The Unit d State
on titution, Art. I, sec. 6 prohibit
the arre t of a member of the House of Representatives or
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a Senator during the session, except for treason, felony

and breach of the peace. There is a similar provision as

to the members of the Legislature in Nebraska. The nu-

merous and uniform authorities that such privilege from

arrest does not exempt from service of process without

arrest are collected in a very recent and able opinion (1903)

in Berlet v. Weary, 93 N. W., 238 (Neb.) ; 60 L. R. A., 609;

and in Rhodes v. Walsh, 55 Minn., 542 ; 23 L. R. A., 632 ;

Gentry v. Griffith, 27 Tex., 461. For a stronger reason this

is so where, as in most States as well as in this, lawyers are

not exempt even from arrest. In Lyall v. Goodivin, 4 Mc-

Lean, 29, a service of a summons from a United States

Court upon a judge of the State Supreme Court, in his own

court and while actually on duty, was set aside because

being a supposed indignity to the court and interference

with its business. Even if this can be sustained and ex-

tended to counsel, neither the dignity of the court nor the

despatch of business in this case could be interfered with
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by the service of summons upon Morey at the hotel.

Nor, in the nature of things, is there any reason why a

non-resident lawyer, coming here for a consideration in the

pursuit of his profession, should be exempt from the ser-

vice of summons any more than a non-resident physician

or minister or a member of any other calling. The plain-

tiff sues for services rendered to the defendants in this

State at their request. If Morey is exempt from service

because here in the exercise of his profession, a ''commer-

cial tourist" is by the same right exempt from being

served with summons in an action for a hotel bill incurred

while prosecuting his calling. Indeed, his ground for ex-

emption would be more plausible, for he is engaged in

interstate commerce and the lawyer is not. Service of

summons upon neither will interfere with the dignity of

the courts or their despatch of business. Our State extends

no preference to non-resident lawyers over those living

liere. The Code, sees. 18 and 19; Manning v. Railroad, 122

N. C, p. 828.

As far back as 1769 (10 George III., ch. 50), England

f)assed a statute confirming the ruling of Sir Orlando

Bridgeman in Benyon v. Evelyn Tr., 14 Car., 2 C. B. Roll,

over a century before (1661), and cited in Knoivles' Case,

12 Mod., at p. 64 (1694), that the privilege which members
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a enator during the ession, except for treason, felony
and breach of the peace. There is a similar provision as
to the members of the Legislature in Nebraska. The numerou and uniform authorities that such privilege from
arrest does not exempt from service of process without
arrest are collected in a very recent and able opinion ( 1903)
in Berlet v. Weary, 93 N. W., 238 (Neb.); 60 L. R. A., 609;
and in Rhodes v. Walsh, 55 Minn., 542; 23 L. R. A., 63~ ;
Gentry v. Griffith, 27 Tex., 461. For a stronger reason this
i o where, as in most States as well as in this, lawyers are
not exempt even from arrest. In Lyall v. Goodwin, 4 McLean, 29, a service of a summons from a United States
ourt upon a judge of the State Supreme Court, in his own
court and while actually on duty, was set aside because
b ing a supposed indig11ity to the court and interference
with its business. Even if this can be sustained and ext nded to counsel, neither the dignity of the court nor the
de patch of busines in this case could be interfered with
by the service of summons upon Morey at the hotel.
Nor, in the nature of things, is there any reason why a
non-re ident lawyer, coming here for a consideration in the
pur uit of his profession, should be exempt from the service of summon any more than a non-resident phy ician
or mini ter or a member of any other calling. The plaintiff sues for services rendered to the defendants in this
tate at their request. If Morey is exempt from service
b au e here in the exercise of his profession, a "commercial tourist'' is by the same right exempt from being
rved with ummons in an action for a hotel bill incurred
whil pro cutino· his calling. Indeed, his ground for exm ti on would be mor plau ibl , for b is engarred in
int r state comm re and the lawyer i not. Service of
. u mon up n n ither will int rf re with the dignity of
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of Parliament enjoyed of being exempt from arrest did not

exempt them from being sued or from service of ordinary

process without arrest. The privilege was deemed too in-

vidious a class privilege even for that age and country, and

the claim was denied by Parliament itself and the conten-

tion put at rest. Cassidey v. Stewart, 2 Man. & Gr. 437. It

is not for an American court to reverse the process and

hold that because lawyers were formerly privileged from

arrest during attendance upon court, therefore, they are

exempt from being sued and being served with a sum-

mons. By the census of 1900 there were 114,703 practicing

lawyers in the United States, of whom 1,263 were in North

Carolina. If, during all these years, lawj^ers had possessed

the privilege of exemption from the service of summons,

assuredly more than one case could be found to assert it.

If it had been so asserted it would have been promptly re-

pealed by statute, seeing that the Parliament in England

passed an act denying a similar claim that its own mem-
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bers were exempt from service of summons because priv-

ileged from arrest, and that members and Senators in Con-

gress are not privileged from service of summons, though

expressly exempted from arrest on civil process by the Con-

stitution. Even the former privilege of lawyers from ar-

rest has been modified in some States and expressly re-

pealed in others, and in others still, as in North Carolina,

it has never been recognized or acknowledged.

Equally unfounded is the claim that service upon the

other defendant, the officer of a corporation {Jester v.

Steam Packet Co., 131 N. C, 54), was invalid because made

when he was attending a sale of land under a decree of

court. Such sale may, like other acts, come before a court

for review, but the sale itself is not a judicial proceeding,

and no exemption from service of process extends to it.

Such exemptions are restricted to non-resident witnesses

and parties, and are permitted, not on their own account

or for their own benefit, but for the benefit of the court in

obtaining evidence at a trial, when the court cannot compel

the presence of those who can testify to facts in issue in

the litigation. This can have no application to the attend

ance of a party at a sale, under a decree in the cause, for

his own convenience or benefit.

In the days of Privilege, under the rule of Ecclesiastics
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of Parliament enjoyed of being exempt from arre t did no t
exempt them from b ing sued or from service of ordinary
process without arre t. The privilege wa deemed too invidious a class privilege even for that age and country, and
the claim was denied by Parliament itself and the contention put at rest. Ca id ey v. Stewart, 2 Man. & G. 437. It
is not for an American court to reverse the process and
hold that because lawyers were formerly pri ileged from
arrest during attendance upon court, therefore, they are
exempt from being sued and being served with a summons. By the cen u of 1900 there were 114 703 practicing
lawyers in the United States, of whom 1,263 were in North
Carolina. If, during all these years lawyer had po e ed
the privilege of exemption from the en·ice of summon ,
assuredly more than one ca e could be found to a sert it.
If it had been so a serted it would have been promptly r pealed by statute, seeing that the Parliament in England
passed an act denying a imilar claim that its own mem bers were exempt from service of summons becau e pri ileged from arre t and that member and Senators in Congress are not privileged from service of summons, thou L
expressly exempted from arrest on civil process by the Contitution. Even the former privilege of lawyers from arrest has been modified in some States and expressly r e pealed in others, and in others still, a in Nor th Carolina ,
it bas never been recognized or acknowledged.
Equally unfounded is the claim that service upon the
other defendant, the officer of a corporation (Jester Y.
Steam Packet Co., 131 N. 0., 54), was invalid because made
when he was attending a ale of land under a decree of
court. Such ale may, like other acts, come before a court
for review, but the ale it elf i not a judicial proceeding
and no exemption from service of proces extends to it.
Such x mptions are re tricted to non-re ident witnesse.
and parti
and are permitted not on th eir own account
or for their own b nefit, but for the b n fit of the court in
obtaining e idence at a trial, when the court cannot compel
the pre nee of those who an te tify to fact in i ue in
the litigation. Thi can ha\·e no appli ation to the atten ·
ance of a party at a al un er a decree in the cau e for
his own convenience or benefit.
In the days of Privil ge under the rule of Eccle iastics
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· n England, they held their own profession exempt from

'q England, they held their own profession exempt from

the jurisdiction of the civil courts, and set apart certain

places where all men were exempt from service of process

under the * 'Privilege of Sanctuary." The last remnant of

such class privileges was repealed. 21 James I. Judges

have never claimed for the legal profession or the courts

any similar exemption, either as to persons or places. With

lawyers for judges, justice knows neither class nor caste,

and admits no special privileges, and for its administra-

tion "every place is a temple and all seasons summer."

The judgment setting aside the service of summons must

])e reversed.

Generated for facpubupdates (University of Michigan) on 2014-06-16 13:54 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t47p93w7n
Public Domain / http://www.hathitrust.org/access_use#pd

Douglas, J., concurs in the above concurring opinion.

the jurisdiction of the civil courts, and set apart certain
places where all men were exempt from service of process
under the "Privilege of Sanctuary." The last remnant of
uch class privileges was repealed. 21 James I. Judges
have never claimed for the legal profession or the courts
any similar exemption, either as to persons or places. With
lawyers for judges, justice knows neither class nor caste,
and admits no special privileges, and for its administration ''every place is a temple and all seasons summer.''
The judgment setting aside the service of summons must
he reversed.
Do GLAS, J., concurs in the above concurring opinion.

