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In re PLOTKE

104 Fed. 964, 44 C. C. A. 282

(Circuit Court of Appeals, Seventh Circuit. November 22,

, 1900)

A.

TERRITORI.AL JURISDICTION

SEAMAN, District Judge. The alleged bankrupt, Emily

Plotke, appeals from an order of the district court whereby she

1.

NATURAL PERSONS

is adjudicated a bankrupt upon a creditors' petition filed May

3, 1899. The petition states that "Emily Plotke has for the

In re PLOTKE

greater portion of six months next preceding the date of filing

this petition had her principal place of business and her domi-

104 Fed. 964, 44 C. C. A. 282

cile at Chicago,'' in said district, and '' owes debts to the amount

of $1,000 and over"; that she is insolvent, and within four

months next preceding "committed an act of bankruptcy," and

on January 3, 1899, made "a general assignment for the benefit

(Circuit Court of Appeals, Seventh Circuit.
1900)

November 22,

of her creditors to one John Poppowitz," which was duly filed

and recorded. The subpoena issued thereupon was returned by

the marshal as served within the district on Emily Plotke, "by

leaving a true copy thereof at her usual place of abode, with

Charles Plotke, an adult person, who is a member of the family.''
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On May 29, 1899, the appellant filed a verified plea, which

reads as follows:

"And the said Emily Plotke, specially limiting her appear-

ance for the purposes of this plea, in her own proper person

comes and defends against the foregoing proceeding, and says

that she has not had her domicile within the territorial limits

and jurisdiction of this court for the six months next preced-

ing the filing of the petition herein, to wit, six months next

preceding May 3, A. D. 1899, nor has she had her domicile

within the territorial limits of the jurisdiction of this court as

aforesaid during any part of said period of six months, nor has

Assn. v. Superior Court, 163 Calif. Educational Corporations.—Dille

579, 126 Pae. 476; In re New York v. People, 118 I1L App. 426.

B. & L. Bank, 127 Fed. 471.

SEAMAN, District Judge. The alleged bankrupt, Emily
Plotke, appeals from an order of the district court whereby she
is ad.indicated a bankrupt upon a creditors' petition filed l\lay
3, '1899. The petition states that "Emily Plotke has for the
greater portion of six months next preceding the date of filing
this petition had her principal place of business and her domicile at Chicago,'' in said district, and ''owes debts to the amount
of $1,000 and over'' ; that she is insolvent, and within four
months next preceding "committed an act of bankruptcy," and
on January 3, 1899, made "a general assignment for the benefit
of her creditors to one John Poppowitz, '' which was duly filed
and recorded. The subprena issued thereupon was returned by
the marshal as served within the district on Emily Plotke, ''by
leaving a true copy thereof at her usual place of abode, with
Charles Plotke, an adult person, who is a member of the family. "
On May 29, 1899, the appellant filed a verified plea, which
reads as follows :
''And the said Emily Plotke, specially limiting her appearance for the purposes of this plea, in her own proper person
comes and defends against the foregoing proceeding, and says
that she has not had her domicile within the territorial limits
and jurisdiction of this court for the six months next preceding the filing of the petition herein, to wit, six months next
preceding May 3, A. D. 1899, nor has she had her domicile
within the territorial limits of the jurisdiction of this court as
aforesaid during any part of said period of six months, nor has
Assn. v. Superior Court, 163 Calif.
5i9, 126 Pae. 476; In re New York
B. & L. Bank, 127 Fed. 471.

Educational Corporat«ms.-Dille
"· People, 118 Ill App. 426.
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she now her domicile therein, nor has she had her principal

place of business within the territorial limits and jurisdiction of

this court for the greater part of the six months next preced-

ing the filing of the petition herein, to wit, six months next

preceding May 3, A. D. 1899, but that before and at the time of

the riling of the petition herein as aforesaid, on, to wit, May 3,

A. D. 1899, and for more than five years prior thereto, she, the

said Emily Plotke, was, and from thence hitherto has been, and

still is, residing in the city of St. Louis, and the state of Missouri,

and not in the said Northern district of Illinois, and state of

Illinois, and that she, the said Emily Plotke, was not found

or served with process in this said proceeding in said Northern

district of Illinois, or in said state of Illinois. "Wherefore she

says this court is wholly without jurisdiction in the premises,

and this she is ready to verify. Wherefore she prays judgment,

if this court here shall take jurisdiction and cognizance of the

proceedings aforesaid."

The petitioning creditors filed a replication, and the issues

thereupon were referred for hearing to a referee, who reported

the testimony taken, with findings sustaining the plea and recom-

mending that the petition be dismissed for want of jurisdiction.

The finding was overruled by the district court, and an adjudi-

cation of bankruptcy entered, from which this appeal is brought.
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The record presents two questions, only, under the several

assignments of error: (1) Whether, upon the undisputed facts

shown, the case is within the bankruptcy jurisdiction of the

district court; and (2) whether jurisdiction appears over the

person of the alleged bankrupt.

The first issue challenges the jurisdiction of the district court

over the estate of the bankrupt, the subject-matter of the pro-

ceeding, irrespective of the question of jurisdiction in personam.

The facts are undisputed that the bankrupt has neither resided

nor had her domicile within the district for any period during

the 6 months preceding the filing of the petition, and has re-

sided continuously in the state of Missouri for the past 12 years;

that she carried on business in Chicago, within the district

(conducted by one Charles Plotke), from April 30, 1897, up to

January 3, 1899 (the petition being filed May 3, 1899) ; and that

she executed a voluntary assignment for the benefit of creditors,

under the statute of Illinois, on January 3, 1899 (the assignee

taking possession forthwith, and subsequently disposing of the

assets and closing out the business under orders of the county

she now her domirilc therein, nor has she had her principal
p]ace of business within the territorial limits and jurisdiction of
this court for the greater part of the six months next preceding the filing of the petition herein, to wit, six months next
preceding l\lay 3, A. D. 1899, but that before and at the time of
the filing of the petition herein as aforesaid, on, to wit, May 3,
A. D. 1899, and for more than five years prior thereto, she, the
said Emily Plotke, was, and from thence hitherto has been, and
still is, residing in the city of St. Louis, and the state of Missouri,
and not in the said Northern district of Illinois, and state of
Illinois, and that she, the said Emily P1otke, was not found
or served with process in this said proceeding in said Northern
district of Illinois, or in said state of Illinois. Wherefore she
says this court is wholly without jurisdiction in the premises,
and this she is ready to verify. Wherefore she prays judgment,
if this court here shall take jurisdiction and cognizance of the
proceedings aforesaid.''
The petitioning creditors filed a replication, and the issues
thereupon were referred for hearing to a referee, who reported
the testimony taken, with findings sustaining the plea and recommending that the petition be dismissed for want of jurisdiction.
The finding was overruled by the district court, and an adjudication of bankruptcy ente~ed, from which this appeal is brought.
'The record presents two questions, only, under the several
assignments of error: (1) Whether, upon the undisputed facts
shown, the case is within the bankruptcy jurisdiction of the
district court; and (2) whether jurisdiction appears over the
person of the alleged bankrupt.
The first issue challenges the jurisdiction of the district court
over the estate of the bankrupt, the subject-matter of the proeeeding, irrespective of the question of jurisdiction in personam.
The facts are undisputed that the bankrupt has neither resided
nor had her domicile within the district for any period during
the 6 months preceding the filing of the petition, and has resided continuously in the state of Missouri for the past 12 years;
that she carried on business in Chicago, within the district
(conducted by one Charles Plotke), from April 30, 1897, up to
January 3, 1899 (the petition being filed May 3, 1899) ; and that
she executed a voluntary assignment for the benefit of creditors,
under the statute of Illinois, on January 3, 1899 (the assignee
taking possession forthwith, and subsequently disposing of the
issets an<l closing out the business under orders of the county
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court). The question is thus narrowed to an interpretation of

the provisions of the statute. § 2, subd. 1, of the bank-

ruptcy act (30 Stat. 545) invests district courts with juris-

diction to "adjudge persons bankrupt who have had their prin-

cipal place of business, resided or had their domicile within

their respective territorial jurisdictions for the preceding six

months, or the greater portion thereof, or who do not have

their principal place of business, reside or have their domicile

within the United States, but have property within their juris-

diction, or who have been adjudged bankrupts by courts of

competent jurisdiction without the United States and have prop-

erty within their jurisdiction.'' As both residence and domicile

of the bankrupt were beyond the territorial jurisdiction, the

adjudication of bankruptcy rests alone upon the provision re-

specting the "principal place of business." The appellees con-

tend, in effect, (1) that the proof of a principal place of busi-

ness in the district for two months, and of no place of business

for the remaining period of limitation, establishes a case within

the meaning of the words "greater portion thereof," in the

section above quoted; and, if not so construed, (2) that the

voluntary assignment was void under the law of the forum, and

business was carried on thereunder for the requisite period, and
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was constructively the business of the bankrupt. We are of

opinion that neither of these contentions is tenable. The first

calls for a departure from the plain meaning of the language

used in the statute to make it applicable to conditions which

may have been overlooked in framing the provision, but are

not within the terms which were adopted; and however desirable

it may seem to have such conditions brought within its scope,

to carry out the general intent of the act, the correction can be

made by legislative amendment only, and not by way of judicial

construction. So far as applicable here, the provision confers

jurisdiction over bankrupts '' who have had their principal place

of business" within the territorial jurisdiction "for the pre-

ceding six months, or the greater portion thereof." Whether

thus considered apart from the provision as to residence and

domicile, or as an entirety, the language is unambiguous, if not

aptly chosen. The expression "greater portion" of a month or

other stated period is frequently used as an approximate measure

of time, and its meaning is well understood as the major part

or more than half of the period named. No justification appears

for construing like terms in this provision otherwise than in

court). The question is thus narrowed to an interpretation of
the provisions of the statute. § 2, subd. 1, of the bankruptcy act ( 30 Stat. 545) invests district courts with jurisdiction to ''adjudge persons bankrupt who have had their principal place of business, resided or had their domicile within
· their respective territorial jurisdictions for the preceding six
months, or the greater portion thereof, or who do not have
their principal place of business, reside or have their domicile
within the United States, but have property within their jurisdiction, or who have been adjudged bankrupts by courts of
competent jurisdiction without the United States and have property within their jurisdiction.'' As both residence and domicile
of the bankrupt were beyond the territorial jurisdiction, the
adjudication of bankruptcy rests alone upon the provision respecting the ''principal place of business.'' The appellees contend, in effect, (1) that the proof of a principal place of business in the district for two months, and of no place of business
for the remaining period of limitation, establishes a case within
the meaning of the words "greater portion thereof," in the
section above quoted; and, if not so construed, (2) that the
voluntary assignment was void under the law of the forum, and
busineBS was carried on thereunder for the requisite period, and
was constructively the business of the bankrupt. We are of
opinion that neither of these contentions is tenable. The first
calls for a departure from the plain meaning of the language
used in the statute to make it applicable to conditions which
may have been overlooked in framing the provision, but are
not within the terms which were adopted ; and however desirable
it may seem to have such conditions brought within its scope,
to carry out the general intent of the act, the correction can be
made by legislative amendment only, and not by way of judicial
construction. So far as applicable here, the provision confers
jurisdiction over bankrupts ''who have had their principal place
of business" within the territorial jurisdiction "for the preceding aix months, or the greater portion thereof.'' Whether
thus considered apart from the provision as to residence and
domicile, or as an entirecy, the language is unambiguous, if not
aptly chosen. The expression ''greater portion'' of a month or
other stated perfod is frequently used as an approximate measure
of time, and its meaning is well understood as the major part
or more than half of the period named. No justification appears
for construing like terms in this provision otherwise than # in
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the ordinary sense. With jurisdiction dependent upon the single

fact of having the principal place of business within the district,

the statute then imposes the further prerequisite that such

business shall have been there carried on for more than half

of the preceding six months. In other words, the limitation is

made with reference alone to the duration of the business in

the district, and regardless of the fact that its location may be

changed short of that period, and thus be carried on in different

districts without exceeding the three months in either, or that it

may be discontinued entirely without reaching the time limited

in any one; and the provisions in reference to domicile and resi-

dence are equally restricted, except for the distinction as to

residence, that it may be retained in one district after domicile

is changed to another. With this meaning clearly conveyed by

the language of the statute, the policy of so restricting jurisdic-

tion is not open to judicial inquiry. In support of the construc-

tion for which the appellees contend, two decisions are cited

whereby §11 of the bankrupt act of 1867 (§5014, Rev. St.)

is so construed,—one by Judge Blatchford (In re Foster, 3

Ben. 386, Fed. Cas. No. 4,962), and the other by Judge Lowell

(In re Goodfellow, 1 Low. 510, Fed. Cas. No. 5,536). However

instructive these cases may be in interpreting the present statute,
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they are not applicable by way of precedent, because of the

clear diversity in the respective provisions. § 11 of the former

act gave jurisdiction over petitions filed by voluntary bank-

rupts to "the judge of the judicial district in which such

debtor has resided or carried" on business for the six months

preceding the time of filing such petition, or for the longest

period during such six months"; and the limitation thus stated

was held to mean "the longest space of time that the bankrupt

has resided or carried on business in any district during the

six months." In re Foster, supra. It may well be conceded

that the language of that provision was susceptible of no other

fair interpretation; that "the longest period" of business "dur-

ing such six months" was clearly implied, and, as remarked

by Judge Blatchford, "not the period which, mathematically

considered, is the greatest part of the six months." But §2,

subd. 1, of the act of 1898 states the jurisdictional requirements

in terms clearly distinguishable from those which were thus

construed, namely, that a principal place of business shall have

existed within the district "for the preceding six months or the

greater portion thereof," thereby establishing as the test

the ordinary sense. With jurisdiction dependent upon the single
fact of having the principal place of business within the district,
the statute then imposes the further prerequisite that such
business shall have been there carried on for more thau half
of the preceding six months. In other words, the limitation is
made with reference atone to the duration of the business in
the district, and regardless of the fact that its location may be
changed short of that period, and thus be carried on in different
districts without exceeding the three months in either, or that it
may be discontinued entirely without reaching the time limited
in any one ; and the provisions in reference to domicile and residence are equally restricted, except for the distinction as to
residence, that it may be retained in one district after domicile
is changed to another. With this meaning clearly conveyed by
the language of the statute, the policy of so restricting jurisdic~
tion is not open to judicial inquiry. In support of the construction for which the appellees contend, two decisions are cited
whereby § 11 of the bankrupt act of 1867 (§ 5014, Rev. St.)
is so construed,-one by Judge Blatchford (In re Foster, 3
Ben. 386, Fed. Cas. No. 4,962), and the other by Judge Lowell
(In re Goodfellow, 1 Low. 510, Fed. Cas. No. 5,536). However
instructive these cases may be in interpreting the present statute,
they are not applicable by way of precedent, because of the
clear diversity in the res~ctive provisions. § 11 of the former
act gave jurisdiction over petitions filed by voluntary bankrupts to ''the judge of the judicial district in which such
debtor has resided or carried· on business for the six months
preceding the time of filing such petition, or for the longest
period during such six months''; and the limitation thus stated
was heJd to mean ''the longest space of time that the bankrupt
has resided or carried on business in any district during the
six months." In re Foster, supra.. It may \~ell be conceded
that the language of that provision. WBB susceptible of no other
fair interpretation; that "the longest period" of business "during such six months'' was clearly implied, and, as remarked
by Judge Blatchford, "not the period which, mathematically
considered, is the greatest part of the six months." But § 2,
subd. 1, of the act of 1898 states the jurisdictional requirements
in terms clearly distinguishable from those which were thus
construed, namely, that a principal place of business shall have
existed within the district "for the preceding six months or the
greater portion thereof," thereby establishing as the test
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continuance of the business in the district for the "greater por-

tion" of the six months, and not "the longest period" of busi-

ness "in any district during the six months." This departure

from the provisions of the prior act is marked both in the

change of words and in their collocation, and is not a mere

substitution of synonymous words, as argued by counsel.

The further contention that the requisite period of carry-

ing on business appears in the conceded facts of the voluntary

assignment made January 3, 1899, and the transactions there-

under, is not well founded. The question discussed on the

argument, whether the bankrupt act made the assignment void

ab initio, or voidable only in the event of an adjudication of

bankruptcy, as affecting the subsequent possession, however im-

portant in one phase, is not material in the absence of a distinct

showing that the business was continued under the assignment

for more than one month. Where jurisdiction of the federal

courts is made dependent upon citizenship or other specific

fact, "the presumption in every stage of the cause is that it is

without their jurisdiction, unless the contrary appears from

the record." Bors v. Preston, 111 U. S. 252, 255, 4 Sup. Ct.

407, 28 L. ed. 419; Railway Co. v. Swan, 111 U. S. 379, 383,

4 Sup. Ct. 510, 28 L. ed. 462. The essential fact must appear
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affirmatively and distinctly, and "it is not sufficient that juris-

diction may be inferred argumentatively." Wolfe v. Insur-

ance Co., 148 U. S. 389, 13 Sup. Ct. 602, 37 L. ed. 493; Parker

v. Ormsby, 141 U. S. 81, 83, 11 Sup. Ct. 912, 35 L. ed. 654.

In the case at bar the record fails to show that the business was

carried on by the assignee for any definite period, and the

proof is insufficient to confer jurisdiction, within the rule stated,

even on the assumption that the transactions of the assignee

were, in legal effect, the carrying on of business by the assignor.

It is true that a sale of the assigned property (a stock of goods)

appears to have been made by the assignee as an entirety, thus

closing out the business; but the time is not stated, and it may

well be inferred from the testimony that such sale occurred

soon after the assignment was made. The mere fact that pro-

ceeds of such sale are retained in the hands of the assignee for

distribution is not carrying on bxisiness, in the sense of the

statute. The active business then ceased, and the liability to

account for the proceeds is no more operative to save the limi-

tation than would be the case if the business were closed out

directly by the bankrupt, either with or without subsequent

continuance of the business in the district for the ''greater portion" of the six months, and not "the longest period" of business ''in any district during the six months.'' This departure
from the provisions of the prior act is marked both in the
change of words and in their collocation, and is not a mere
substitution of synonymous words, as argued by counsel.
The further contention that the requisite period of carrying on business appears in the conceded facts of the voluntary
assignment made January 3, 1899, and the transactions thereunder, is not well founded. The question discussed on the
argument, whether the bankrupt act made the assignment void
ab initio, or voidable only in the event of an adjudication of
bankruptcy, as affecting the subsequent possession, however important in one phase, is not material in the absence of a distinct
showing that the business was continued under the assignment
for more than one month. \Vhere jurisdiction of the federal
courts is made dependent upon citizenship or other specific
fact, "the presumption in every stage of the cause is that it is
without their jurisdiction, unless the contrary appears from
the record.'' Bors v. Preston, 111 U. S. 252, 255, 4 Sup. Ct.
407, 28 L. ed. 419; Railway Co. v. Swan, 111 U. S. 379, 383,
4 Sup. Ct. 510, 28 _!J. ed. 462. The essential fact must appear
affirmatively and distinctly, and ''it is not sufficient that jurisdiction may be inferred argumentatively." Wolfe v. Insurance Co., 148 U. S. 389, 13 Sup. Ct. 602, 37 L. ed. 493; Parker
v. Ormsby, 141 U. S. 81, 83, 11 Sup. Ct. 912, 35 L. ed. 654.
In the case at bar the record fails to show that the business was
carried on by the assignee for any definite period, and the
proof is insufficient to confer jurisdiction, within the rule stated,
even on the assumption that the transactions of the assignee
were, in legal effect, the carrying on of business by the assignor.
It is true that a sale of the assigned property (a stock of goods)
appears to have been made by the assignee as an entirety, thus
closing out the business; but the time is not stated, and it may
well he inferred from the testimony that such sale occurred
soon after the assignment was made. The mere fact that proceeds of such sale are rdained in the hands of the assignee for
distribution is not carrying on business, in the sense of the
statute. The active business then ceased, and the liability to
account for the proceeds is no more operative to save the limitation than would be the case if the business were closed out
directly by the bankrupt, either with or without subsequent
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payment of debts out of the proceeds. No evidence being pro-

duced to overcome the presumption of fact against jurisdiction,

the question of the legal status of the assignment does not

require consideration. It may be remarked, however, that the

validity of the assignment is not questioned under the state

statute, and its status depends upon a construction of the pro-

visions of the national bankruptcy act in that regard, and the

inquiry is not one which is governed by any rule of decision in

the state. In so far, therefore, as Harbaugh v. Costello, 184

HI. 110, 56 N. E. 363, passes upon the effect of such act on

voluntary assignments made after its passage, the decision is

not necessarily controlling, as contended by counsel; but that

question, when presented, will call for independent judgment,

in the light of all the authorities. In Mayer v. Hellman, 91 U. S.

496, 500, 23 L. ed. 377, a different construction appears to have

been placed , upon the bankrupt act of 1867; and in Simonson v.

Sinscheimer, 95 Fed. 948, 952, 37 C. C. A. 337, 342, that ruling

is cited as equally applicable under the present act. See, also,

Davis v. Bohle, 92 Fed. 325, 34 C. C. A. 372; In re Gutwillig,

92 Fed. 337, 34 C. C. A. 377; In re Gutwillig (D. C.) 90 Fed.

475, 478, cited-with approval in West Co. v. Lea, 174 U. S.

590, 596, 19 Sup. Ct. 836, 43 L. ed. 1098.
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"We are of opinion, therefore, that the district court was with-

out jurisdiction of the cause alleged in the petition, and the

Question whether the want of personal service was waived by

appearance does not call for solution. The order of the district

court is reversed, accordingly, with direction to dismiss the peti-

tion for want of jurisdiction.

In re GARNEAU

127 Fed. 677, 62 C. C A. 403

(Circuit Court of Appeals, Seventh Circuit. January 5, 1904)

The bankrupt, a young man 26 years of age, was born in the

city of St. Louis, and, with the exception of occasional absences,

lived there all his life. Up to March, 1900, he resided with his

brother in the city of St. Louis, and was employed by him in a

stockyard in that city upon a salary of $50 a month. In March

or April, 1900, he removed his residence, as he claims, to the

city of East St. Louis, directly across the river from St. Louis,

retaining his employment in the business of his brother in the

payment of debts out of the proceerls. No evidence being produced to overcome the presumption of fact against juris<lictio11,
the question of the lt•gal status of the assignment docs uot
require consideration. It may be remarked, however, that the
validity of the assignment is not questioned under the state
statute, and its status depends upon a construction of the provisions of the national bankruptcy act in that regard, and the
inquiry is not one which is governed by any rule of decision in
the state. In so far, therefore, as Harbaugh v. Costello, 184
Ill. 110, 56 N. E. 363, passes upon the effect of such act on
voluntary assignments made after its passage, the decision is
not necessarily controlling, as contended by counsel; but that
question, when presented, will call for independent judgment,
in the light of all the authorities. In Mayer v. Hellman, 91 U. S.
496, 500, 23 L. ed. 377, a different constrnction appears to have
been placed,upon the bankrupt act of 1867; and in Simonson v.
Sinscheimer, 95 Fed. 948, 952, 37 C. C. A. 337, 342, that ruling
is cited as equally applicable under the present act. See, also,
Davis v. Bohle, 92 Fed. 325, 34 C. C. A. 372; In re Gutwillig,
92 Fed. 337, 34 C. C. A. 377; In re Gutwillig (D. C.) 90 Fed.
475, 478, cited· with approval in West Co. v. Lea, 174 U. S.
590, 596, 19 Sup. Ct. 836, 43 L. ed. 1098.
We are of opinion, therefore, that the district court was without jurisdiction of the cause alleged in the petition, and the
nnestion whether the want of personal service was waived by
appearance does not call for solution. The order of the district
court is reversed, accordingly, with direction to dismiss the petition for want of jurisdiction.
In re GARNEAU
127 Fed. 677, 62 C. C. A. 403
(Circuit Court of Appeals, Seventh Circuit. January 5, 1904)
The bankrnpt, a young man 26 years of age, was born in the
city of St. Louis, and, with the exception of occasional absences,
lived there all his life. Up to March, 1900, he resided with his
brother in the city of St. Louis, and was employed by him in a
stockyard in that city upon a salary of $50 a month. In March
or April, 1900, he removed his residence, as he claims, to the
city of East St. Louis, directly across the river from St. Louis,
retaining his employment in the business of his brother in the
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city of St. Louis. As his sister states: "East St. Louis is not a

place any one is apt to go to unless for business. You don't go

there for pleasure. It is all stockyards." He rented by the

month a room in the house of one Broughan at $10 a month.

His effects which he moved into the house were contained in one

trunk. In August of that year he removed his trunk, keeping

in the room his toilet articles and his nightshirt. The trunk

was not returned to the room for over a year, and not until after

the proceeding by creditors hereinafter stated. He thus re-

moved, as he claims, to East St. Louis, for the purpose of gain-

ing a residence to file an application in bankruptcy in the

Southern District of Illinois, and to secure his discharge, and

with the intention of going west immediately thereafter. He

did not eat at his lodging, and the record does not show where

he was accustomed to take his meals, further than for a while

he obtained his breakfast at some restaurant in East St. Louis.

He occupied the room at night at first quite regularly, after-

wards not for several weeks at a time, and then for four or five

nights in a week; but he paid rent for the room up to the

present time. On July 13, 1900, he filed his petition in bank-

ruptcy in the District Court for the Southern District of Illi-

nois, praying to be discharged of his debts, and on that day
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was adjudged a bankrupt, and the matter referred to a referee.

At the first meeting of creditors on the 14th of August, 1900,

three debts were proven, amounting to $14,700, and the referee

reports that there were no assets according to the schedules in

the bankrupt's petition, and that the three creditors proving

their debts were all the creditors scheduled. On November 21st,

upon the petition of the creditors, a citation was issued requir-

ing the bankrupt to appear for examination on December 4th,

which was had on that date; the facts concerning his alleged

change of residence then appearing and being first known to

the creditors. On that date, also, the bankrupt filed his peti-

tion for a discharge, and on December 22d, the creditors, who

were respectively residents of the states of Nevada and of

Utah, filed their petitions moving the court to dismiss the pro-

ceeding for want of jurisdiction upon the grounds that the bank-

rupt did not have his domicile within the district for the greater

portion of six months before the filing of the petition, and did

not have a bona fide residence or domicile within the district

at any time; and subsequently, on February 15th, the three

creditors filed their separate specific objections to the discharge

city of St. Louis. AB bis sister states: "East St. Louis is not a
place any one is apt to go to unless for business. You don't go
there for pleasure. It is all stockyards." He rented hy the
month a room in the house of one Broughau at $10 a mouth.
His effects which he moved into the house were contained in ont>
trunk. In August of that year be removed his trunk, keepi11g
in the room his toilet articles and his nightshirt. The trunk
was not returned to the room for over a year, and not until after
the proceeding by creditors hereinafter stated. He thus removed, as he claims, to East St. Louis, for the purpose of gaining a residence to file an application in bankruptcy in the
Southern District of Illinois, and to secure his discharge, and
with the intention of going we~ immediately thereafter. He
did not eat at his lodging, and the record does not show where
he was accustomed to take his meals, further than for a while
he obtained his breakfast at some restaurant in East St. Louis.
He occupied the room at night at first quite regularly, afterwards not for several weeks at a time, and then for four or five
nights in a week; but he paid rent for the room up to the
present time. On July 13, 1900, he filed his petition in bankruptcy in the District Court for the Southern District of Illinois, praying to be discharged of his debts, and on that day
was adjudged a bankrupt, and the matter ref erred to a referee.
At the first meeting of creditors on the 14th of August, 1900,
three debts were proven, amounting to $14,700, and the referee
reports that there were no assets according to the schedules in
the bankrupt's petition, and that the three creditors proving
their debts were all the creditors scheduled. On November 21st,
upon the petition of the creditors, a citation was issuE>d re<]uiring the bankrupt to appear for examinatfon on December 4th,
which was had on that date; the facts concerning his alleged
change of residence then appearing and being first known to
the creditors. On that date, also, the bankrupt filed his petition for a discharge, and on December 22d, the creditors, who
were respectively residents of the states of Nevada and of
Utah, filed their petitions moving the court to dismiss the proceeding for want of jurisdiction upou the grounds that the bankrupt did not have his domicile within the district for the greater
portion of six months before the filing of the petition, and did
not have a bona fide residence or domicile within the district
at any time; and subsequently, on February 15th, the three
creditors filed their separate specific objections to the discharge
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of the bankrupt. The two matters—the motion to dismiss the

proceeding and the objections to the discharge—were referred

to a referee, who returned the testimony taken, and recom-

mended that the petition in bankruptcy be dismissed for waul

of jurisdiction. Exceptions were filed to the report, and the

court below on June 29,1903, overruled the exceptions, sustained

the report, and dismissed the proceeding. The correctness of

that ruling is brought up for consideration by a direct appeal

and also by an original petition to review.

JENKINS, Circuit Judge (after stating the facts as above).

By the terms of the bankruptcy act (Act July 1, 1898, c. 541,

§2, 30 Stat. 545, 546 [U. S. Comp. St. 1901, p. 3421]), the

courts of bankruptcy are invested with jurisdiction to adjudge

of the bankrupt. 'l'he two matters--the motion to dismiss the
proceeding and the objections to the discharge-were rl't't·rred
to a rt•feree, who returned the testimony taken, and rec'O'llmended that the petition in bankruptcy be dismissed for wa 11t
of jurisdiction. Exceptions were filed to the report, and the
court below on June 29, 1903, overruled the exceptious, sustained
the report, and dismissed the proceeding. The correctness of
that ruling is brought up for consideration by a direct appeal
and also by an original petition to i:eview.

persons bankrupt "who have had their principal place of busi-

ness, resided or had their domicile within their respective terri-

torial jurisdictions for the preceding six months or the greater

portion thereof.'' There is, of course, a legal distinction between

"domicile" and "residence," although the terms are generally

used as synonymous, the distinction depending upon the con-

nection in which and the purpose for which the terms are used.

"Domicile" is the place where one has his true, fixed, perma-

nent home, and principal establishment, and to which, when-
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ever he is absent, he has the intention of returning, and where

he exercises his political rights. There must exist in combina-

tion the fact of residence and the animus manendi. "Resi-

dence" indicates permanency of occupation as distinguished

from temporary occupation, but does not include so much as

"domicile," which requires an intention continued with resi-

dence. 2 Kent, 576. Residence has been defined to be a place

where a person's habitation is fixed without any present inten-

tion of removing therefrom. It is lost by leaving the place where

one has acquired a permanent home and removing to another

place animo nan revertendi, and is gained by remaining in such

new place animo manendi. Tracy v. Tracy, 62 N. J. Eq. 807,

48 Atl. 533. In Shaeffer v. Gilbert, 73 Md. 66, 20 Atl. 434, the,

word is thus defined:

"It does not mean * • * one's permanent place of abode

where he intends to live all his days, or for an indefinite or

unlimited time; nor does it mean one's residence for a temporary

purpose, with the intention of returning to his former residence

when that purpose shall have been accomplished, but means, as

H. & A. Bankruptcy—4

JENKINS, Circuit Judge (after stating the facts as above).
By the terms of the bankruptcy act (Act July 1, 1898, c. 541,
§ 2, 30 Stat. 545, 546 [U. S. Comp. St. 1901, p. 3421]), the.~
courts of bankruptcy are invested with jurisdiction to adjudge
persons bankrupt ''who have had their principal place of business, resided or had their domicile within their respective territorial jurisdictions for the preceding six months or the greater
portion thereof.'' There is, of course, a legal distinction between
"domicile" and "residence," although the terms are generally
used as synonymous, the distinction depending upon the connection in which and 'the purpose for which the terms are used.
"Domicile" is the place where one has his true, fixed, permanent home, and principal establishment, and to which, whenever he is absent, he has the intention of returning, and where
he exercises his political rights. There must exist in combination the fact of residence and the animus manendi. '' Residence'' indicates permanency of occupation ~ distinguished
from temporary occupation, but does not include so much as
''domicile,'' which requires an intention coi1tinued with residence. 2 Kent, 576. Residence has been defined to be a place
where a person's habitation is fixed without any present intention of removing therefrom. It is lost by leaving the place where
one has acquired a permanent home and removing to another
place animo ?Wn revertendi, and is gained by remaining in such
new place animo manendi. Tracy v. Tracy, 62 N. J. Eq. 807,
48 Atl. 533. In Shaeffer v. Gilbert, 73 Md. 66, 20 Atl. 434, th~
word is thus defined:
"It does not mean • • • one's permanent place of abod1~
where he intends to live all his days, or for an indefinite or
unlimited time; nor does it mean one's residence for a temporary
purpose, with the intention of returning to his former residence
when that purpose shall have been accomplished, but means, as
H. & A. Bankruptcy-4
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we understand it, one's actual home, in the sense of having no

other home, whether he intends to reside there permanently or

for a definite or indefinite length of time."

The term is an elastic one, and difficult of precise definition.

The sense in which it should be used is controlled by reference

to the object. Its meaning is dependent upon the circumstances

then surrounding the person, upon the character of the work to

be performed, upon whether he has a family or a home in an-

other place, and largely upon his present intention. Rindge

v. Green, 52 Vt. 208.

There is some looseness and some conflict in the opinions in

the definition given to the term "residence." We need not

stop to discuss these, because all agree that a residence, whether

it must be accompanied animo manendi or may exist with a

present intention at some time to remove therefrom, must be

bona fide, not pretentious. Morris v. Gilmer, 129 U. S. 329,

9 Sup. Ct. 293, 32 L. ed. 690. We are constrained to believe

that the purported change of residence of the bankrupt from

St. Louis to East St. Louis was pretentious only, not real; and

was merely for the purpose of pretending to acquire a residence

solely for the purpose of filing his petition in bankruptcy in a

district in which he did not reside. Indeed, the bankrupt
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frankly avowed that to be his only purpose, and that he went

to East St. Louis with the then intention of leaving the place

so soon as he had accomplished his purpose. There was uo

bona fide change of residence. There was no bona fide assump-

tion of residence in East St. Louis. He necessarily must spend

the hours of business in St. Louis. He left his home in St.

Louis, where he resided with relatives, and where he had passed

his life, crossed the river, and at much inconvenience to his

business assumed a home in a city of stockyards, to which, as

his sister remarked, one is not apt "to go to unless for business;

don't go there for pleasure," carrying such of his effects as he

thought necessary in a single trunk, which he soon removed

from the lodging he had engaged, and which was not returned

for over a year, retaining at his lodging only articles of toilet

and a nightshirt. He was a sojourner merely, and not a resi-

dent, of East St. Louis. We look upon -this transaction as an

imposition upon the jurisdiction of the court. The Congress

did not intend that one may select any court of bankruptcy

which he pleases in these broad United States, and be enabled,

through a pretentious removal to the district of that court, to

we understand it, one's actual home, in the sense of having no
other home, whether he intends to reside there permanently or
for a qefinite or indefinite length of time.''
The term is an elastic one, and difficult of precise definition.
The sense in which it should be used is controlled by reference
to the object. Its meaning is dependent upon the circumstan('cs
then surrounding the person, upon the character of the work to
be performed, upon whether he has a family or a home in another place, and fargely upon his present intention. Rindge
v. Green, 52 Vt. 208.
.There is some looseness and some conflict in the opinions in
the definition given to the term "residence." We need not
stop to discuss these, because all agree that a residence, whether
it must be accompanied animq manendi or may exist with a
present intention at some time to remove therefrom, must be
bona fide, not pr,etentious. Morris v. Gilmer, 129 U. S. 329,
9 Sup. Ct. 293, 32 L. ed. 690. We are constrained to believe
that the purported change of residence of the ·bankrupt from
St. Louis to East St. Louis was pretentious only, not real; and
was merely for the purpose of pretending to acquire a residence
solely for the purpose of filing his petition in bankruptcy in a
district in which he did not reside. Indeed, the bankrupt
frankly avowe.d that to be his only purpose, and that he went
to East St. Louis with the then intention of leaving the place
so soon as he had accomplished his purpose. There was uo
bona fide change of residence. There was no bona fide assumption of residence in East St. Louis. He necessarily must spend
the hours of business in St. Louis. He left his home in St.
· Louis, where he resided with relatives, and where he had passed
his life, crossed the river, and at much inconvenience to his
business assumed a home in a city of stockyards, to which, as
his sister remarked, one is not apt ''to go to unless for business ;
don't go there for pleasure,'' carrying such of his effects as he
thought necessary in a single trunk, which he soon removed
from the lodging he had engaged, and which was not returned
for over a year, retaining at his lodging only articles of toilet
and a nightshirt. He was a sojourner merely, and not a resident, of East St. Louis. We look upon ·this transaction as an
imposition upon the jurisdiction of the- court. The Congress
did· not intend that one may select any court of bankruptcy
which he pleases in these broad United States, and be enabled,
through a pretentious removal to the district of that court, to
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obtain his discharge from his debts. To allow that to be done

would open the door to grave frauds upon creditors, which we

are not disposed to countenance. * * *

The petition for review is denied, and upon the appeal the

decree of the court below dismissing the proceeding is affirmed.3

2. OF PARTNERSHIPS

In re BLAIR et al.

obtain his discharge from his debts. To allow that to be done
would open the door to grave frauds upon creditors, which we
are not disposed to countenance. • • •
The petition for review is denied, and upon the appeal the
decree of the court below dismissing the proceeding is affirmed. 3

99 Fed. 76

(District Court, S. D. New York. January-25, 1900)

2.

OF PARTNERSHIPS

In Bankruptcy. On motion to dismiss petition in involuntary

bankruptcy against the firm of Blair, Stem, Passano & Rosston.

BROWN, District Judge. The petition in the above case was

filed on November 20, 1899, against the four defendants above

In re BLAIR et al.
99 Fed. 76

named. It states that they composed the co-partnership doing

business under the name and style of the Anglaise-Americaine

(District Court, S. D. New York.

January--25, 1900)

Soap Company; that during the greater part of the six months

next preceding the defendants had their respective domiciles

in the county of New York within this district and also had

In Bankruptcy. On motion to dismiss petition in involuntary
bankruptcy against the firm of Blair, Stem, Passano & Rosston.

property therein; that the co-partnership being insolvent on

October 5, 1899, suffered a judgment to be recovered against it,

under which a portion of its property was sold by the sheriff

under execution, whereby the judgment creditors would obtain
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a preference; and the petition asks that said "co-partnership

may be adjudged to be a bankrupt."

The subpoena was served personally on Stem in this district;

the other defendants were served by order in Baltimore and

Richmond. On January 9th the defendant Passano appeared

specially for the purpose of moving to dismiss the petition for

want of jurisdiction, and upon an affidavit obtained an order

to show cause why the petition should not be dismissed. The

affidavit states in brief that none of the defendants had their

residence or domicile at any time within this district; that

Blair during all the period referred to had his domicile and

resided at Richmond, Va., and the other three defendants at

Baltimore, Md.; that Passano had left the firm from three to

four months before the petition was filed, and Rosston a month

3—Cf. In re Williams, 120 Fed.

34; In re Oldstein, 182 Fed. 409.

BROWN, District Judge. The petition in the above case was
filed on November 20, 1899, against the four defendants above
named. It states that they composed the co-partnership doing
business under the name and style of the Anglaise-Americaine
Soa.p Company; that during the greater part of the six months
next preceding the defendants had their respective domiciles
in the county of New York within this district and also had
property therein; that the co-partnership being insolvent on
October 5, 1899, suffered a judgment to be recovered against it,
under which a portion of its property was sold by the sheriff
under execution, whereby the judgment creditors would obtain
a preference; and the petition asks that said "co-partnership
may be adjudged to he a bankrupt.''
The suhprena was served personally on Stem in this district;
the other defend ants were served by order in Baltimore and
Richmond. On January 9th the defendant Passano appeared
specially for the purpose of moving to dismiss the petition for
want of jurisdiction, and upon an affidavit obtained an order
to show cause why the petition should not he dismissed. Th~
affidavit states in brief that none of the defendants bad their
residence or domicile at any time within this district; that
Blair during all the period referred to had his domicile and
resided at Richmond, Va., and the other three dcfeudru1ts at
Baltimore, l\ld.; that Passano had left the firm from three to
four months before the petition was filed, and Rosston a month
3-Cf. In re Williams, 120 Fed.
34; In re OJdstein, 182 Fed. 409.
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later; and that at the time of the preference alleged, the firm

consisted of Blair and Stem only.

Upon the return of the order to show cause and on hearing,

a reference to a commissioner was ordered to take proof and

report the facts as to the place of business as well as the residence

or domicile of all the parties.

From the report of the commissioner, it appears that the

business of the Anglaise-Americaine Soap Company was started

at Baltimore, where it was continued until about August 11th

or 12th, when it was removed to this district; that on July

22, 1899, Passano withdrew from the firm, transferring his

interest to the other three partners, who by agreement assumed

all the co-partnership liabilities; that on August 11, 1899, Ross-

ton also retired from the firm, whereupon the business was

removed to this district by Blair and Stem, the remaining

partners, as above stated; that Blair and Stem, from that time,

continued the business under the same name and under the

name and style of "Blair-Stem Company, Selling Agents for

Anglaise-Americaine Soap Company"; that they continued the

business in this district until on or about November 1, 1899, after

which date and until the petition was filed November 9th, they

were engaged in winding up the affairs of said company; and
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that they had no other place of business subsequent to August

12, 1899; that Blair, between the 12th and 18th of August,

removed to New York from Baltimore, where he continued to

reside until the 1st day of November, when he went to Rich-

mond to reside; that Stem did not reside or have his domicile

here, at any time prior to November 7, 1899.

These findings are supported by the evidence. They show,

therefore, that the petition cannot be sustained upon its aver-

ment of domicile within this district, since neither of the four

partners had his domicile or resided bore long enough to sup-

port the jurisdiction of the court.

Further inquiry concerning the place of business of the sev-

eral partners was had in view of the possible allowance of an

amendment to the petition, setting up a place of business within

the district for the requisite period. § 5c of the act provides

that in cases of partnership "the court which has jurisdiction

of one of the partners may have jurisdiction of all"; and by'

? 2, snbd. 1, the court is authorized to adjudge bankrupt persons

'"who have bad their principal place of business, resided, or

bad their domicile within its jurisdiction" for the greater por-

later; and that at the time of the preference alleged, the, firm
consisted of Blair and Stem only.
Upon the return of the order to show cause and on bearing,
a reference to a ~mmissioner was ordered to take proof and
report the facts as to the place of business as well as the residence
or domicile of all the parties.
From the report of the commissioner, it appears that the
business of the Anglaise-Americaine Soap Company was started
at Baltimore, where it was continued until about August 11th
or 12th, when it was removed to this district; that on July
22, 1899, Passano withdrew from the firm, transferring his
interest to the other three partners, who by agreement assumed
all the co-partnership liabilities; that on August 11, 1899, Rosston also retired from the firm, whereupon the business was
removed to this district by Blair and Stem, the remaining
partners, as above stated; that Blair and Stem, from that time,
continued the business under the same name and under the
name and style of "Blair-Stem Company, Selling Agents for
Anglaise-Americaine Soap Company''; that they continued the
business in this district until on or about November 1, 1899, after
which date and until the petition was filed November 9th, they
were engaged in wiuding up the affairs of said company; and
that they had no other place of business subsequent to August
12, 1899; that Blair, between the 12th and 18th of August,
removed to New York from Baltimore, where he continued to
reside until the 1st day of November, when be went to Richmond to reside; that Stem did not reside or have his domicile
here, at any time prior to November 7, 1899.
These findings are supported by the evidence. They show,
therefore, that the petition cannot be sustained upon its averment of domicile within this district, since neither of the four
partners had his domicile or resided here long enough to support the jurisdiction of the court.
Further inquiry concerning the plaec of business of the several partners was had in view of the possible allowance of an
amendment to the petition, setting up a place of business within
the district for the requisite period. § 5c of the act provides
that in cases of partnrrship "the court which has jurisdiction
of one of the partners may have jurisdiction of all''; and by '
~ 2, snhd. 1, the court is authorized to adjudge bankrupt persons
''who have had their principal place of business, resided, or
haJ their domicile within its jurisdiction'' for the greater por-
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tion of the six months preceding the petition. The above facts

show that two of the partners, Blair and Stem, had their only

place of business within this district for a little over three

months prior to the petition, if the period from November 1st to

November 20th be deemed a period of doing business, during

which the firm of Blair and Stem was in liquidation, in charge

of Mr. Stem; otherwise not. Under the circumstances above

stated, I think the period from November 1st to November 20th

cannot be excluded from the period during which Stem at least

had his principal place of business in New York. The circum-

stances are altogether different from those in the case of In re

Little, 2 N. B. R. 294, Fed. Cas. No. 8,391.

It is urged that the business conducted by Blair and Stem

in New York, was not the original partnership business of the

four partners above named, but the business of a new firm;

and that the provision of § 5c should be held applicable only

to cases where the partner is transacting the same firm's busi-

ness within the particular jurisdiction, and not where he is -

simply transacting an independent business of his own. But

in this case Stem and Blair were in fact liquidating the old

firm's business during this time. Nor do I perceive any sound

reason for limiting, as suggested, the ordinary meaning of the

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:52 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

language used in §§ 5c and 2, subd. 1. Whatever doubts may

have been raised under the act of 1867 (Cameron v. Canieo,

9 N. B. R. 527, 4 Fed. Cas. 1,128), the proceeding may certainly

now be commenced in any district in which either partner

resides; the present act leaves no doubt on this point (Lowell,

Bankr. 360; Loveland, Bankr. 191; In re Murray [D. C] 96

Fed. 600); and the same was held by Story, J., under the act of

1841. The reasons for the broad option given by the present act

were probably reasons of convenience, and to authorize the pro-

ceedings to be had in any district wherein a partner was ordi-

narily to be found, whether by residence, domicile, or place of

business.

If the petition were amended, therefore, by averring that

Stem's place of business was here during the requisite period,

the jurisdiction of the court should be sustained. The petition

must, however, further show" whether any of the individual

partners are solvent. As it stands, it is ambiguous in this

regard. It avers that the "partnership is insolvent"; but other

statements seem to intimate that by that averment it is intended

only to state that the joint assets are not sufficient to pay the

tion of the six months preceding the petition. The above facts
show that two of the partners, Blair and Stem, had their only
place of business within this district for a little over three
months prior to the petition, if the period from 1\ovember 1st to
November 20th be deemed a period of doing business, during
\vhich the firm of Blair and Stem was in liquidation, in charge
of Mr. Stem; otherwise not. Under the circumstances above
stated, I think the period from November 1st to November 20th
cannot be excluded from the period during which Stem at least
had his principal place of business in New York. The circumstances are altogether different fr.om those in the case of In re
Little~ 2 N. 13. R. 294, Fed. Cas. No. 8,391.
It is urged that the business conducted by Blair and Stem
in New York, was not the original partnership business of the
four partners above named, but the business of a new firm ;
and that the provision of § 5c should be held applicable only
to cases where the partner is transacting the same firm's business within the particular jurisdiction, and not where be is .
simply transacting an independent business of his own. But
in this case Stem and Blair were in fact liquidating the old
firm's business <luring this time. Nor do I perceive any sound
reason for limiting, as suggested, the ordinary meaning of the
language used in §§ 5c and 2, subd. 1. Whatever doubts may
have been raised under tl1e act of 1867 (Cameron v. Canieo,
9 N. B. R. 527, 4 Fed. Cas. 1,128), the proceeding may certainly
now be commenced in any district in which either partner
resides; the present act leaves no doubt on this point (Lowell,
Bankr. 360; Loveland, Bankr. 191; In re Murray [D. C.] 96
Fed. 600); and the same was held by Story, J., under the act of
1841. The reasons for the broad option given by the presen.t act
were probably reasons of convenience, and to authorize the proceedings to be had in any district wherein a partner was ordinarily to be found, whether by residence, domicile, or place of
business.
If the petition were amended, therefore, by averring that
Stem's place of business was h~re during the requisite period,
the jurisdiction of the court should be sustained. The petition
must, however, further show· whether any of the individual
partners are solvent. As it stauds, it is ambiguous in this
regard. It avers that the "partnership is iusolvent"; hut other
statements seem to intimate that by that averment it is intended
only to state that the joint assets are not sufficient to pay the
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joint obligations. No doubt a firm is sometimes said to be

insolvent when only a deficiency of joint assets is meant. But

as each partner is liable in solido for the debts of the company,

so that they are debts of each individual member as much and

as truly as they are debts of the firm, a partnership cannot

with strictness be said to be insolvent while any one of the

partners is able to pay all the firm's liabilities. Lowell, Bankr.

359; Hanson v. Paige, 3 Gray, 239, 242; In re Bennett, 2 Low.

400, 3 Fed. Cas. 209. By the express provision of § 5h, more-

over, the firm assets cannot be administered in bankruptcy if

one of the partners is not adjudged bankrupt, unless by his

consent. Bank v. Meyer (D. C.) 92 Fed. 896; In re Meyer (C.

C. A.) 98 Fed. 976. It is therefore required by rule 1 of this

court that the petition shall state whether any partner, not

joining in the petition, is solvent or insolvent. Form 2, more-

over, prescribed by the supreme court (18 Sup. Ct. xviii.),

requires for an adjudication of "the firm" as bankrupts, a

statement in the petition that "the partners owe debts which

they are unable to pay in full." This necessarily includes the

individual responsibility of each, as well as their joint responsi-

bility; and that form evidently contemplates that an adjudica-

tion of the firm imports an adjudication of all its members
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as well. To avoid any ambiguity, and any delay or complica-

tion in the subsequent proceedings, the insolvency of each

member of the firm should be alleged in the petition if an

adjudication against the firm and an administration of the

firm assets in bankruptcy are sought, in order that issue on that

point, if disputed, may be at once taken and heard along with

any other issues, and the scope of the proceeding determined

without further delay.

The petition may be amended, if desired, within 10 days; if

not so amended it will be dismissed.

3. OF CORPORATIONS

In re MATHEWS CONSOLIDATED SLATE CO.

144 Fed. 724

(United States District Court, District of Massachusetts.

November 24, 1905)

An involuntary petition was filed in the District Court for

the District of Massachusetts against the Mathews Consolidated

joint obligations. No doubt a firm is sometimes said to be
insolvent when only a deficiency of joint assets is meant. But
as each p11rtner is liable in solido for the debts of the company,
so that they are debts of each individual member as much and
as truly as they are debts of the firm, a partnership cannot
with strictness be said to be insolvent while any one of the
partners is able to pay all the firm's liabilities. Lowell, Bankr.
359; Hanson v. Paige, 3 Gray, 239, 242; In re Bennett, 2 Low.
400, 3 Fed. Cas. 209. By the express provision of § 5h, moreover, the firm assets cannot he administered in bankruptcy if
one of the partners is not adjudged bankrupt, unless by his
consent. Bank v. :Meyer (D. C.) 92 Fed. 896; In re Meyer (C.
C. A.) 98 Fed. 976. It is therefore required by rule 1 of this
court that the petition shall state whether any partner, not
joining in the petition, is solvent or insolvent. Form 2, moreover, prescribed by the supreme court (18 Sup. Ct. xviii.),
requires for an adjudication of ''the firm'' as bankrupts, a
statement in the petition that ''the partners owe debts which
they are unable to pay in full.'' This necessarily includes the
individual responsibility of each, as well as their joint responsibility; and that form evidently contemplates that an adjudication of the firm imports an adjudication of all its members
as well. To avoid any ambiguity, and any delay or complication in the subsequent proceedings, the insolvency of each
member of the firm should be alleged in the petition if an
adjudication against the firm and an administration of the
firm assets in bankruptcy are sought, in order that issue on that
point, if disputed, may be at once taken and heard along with
any other issues, and the scope of the proceeding determined
.
without further delay.
The petition may be amended, if desired, within 10 days; if
not so amended it will be dismissed.
3.

OF CORPORATIONS

In re MATHEWS CONSOLIDATED SLATE CO.
144 Fed. 724
(United States District Court, District of Massachusetts.
November 24, 1905)
An involuntary petition was filed in the District Court for
the District of Massachusetts against the Mathews Consolidated
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Slate Co. (a corporation organized under the laws of New

Slate Co. (a corporation organized under the laws of New
Jersey) ; the company did not object to au adjudication, but
objections were file<l by a creditor who had obtained a judgment
in New York against the company. One objection was based on
his contention that the District Court for the District of Massachusetts was without jurisdiction because the alleged bankrupt
did not have its principal place of business, reside, or have its
domicile within that district. The issues were referred to a
referee, who found that the court had jurisdiction, and recommended an adjudicatioll.

Jersey); the company did not object to an adjudication, but

objections were filed by a creditor who had obtained a judgment

in New York against the company. One objection was based on

his contention that the District Court for the District of Massa-

chusetts was without jurisdiction because the alleged bankrupt

did not have its principal place of business, reside, or have its

domicile within that district. The issues were referred to a

referee, who found that the court had jurisdiction, and recom-

mended an adjudication.

DODGE, District Judge. • • • There is no dispute that

the bankrupt was a corporation organized under the laws of

New Jersey, as found in the report. Its domicile therefore was

not in Massachusetts. In this jurisdiction it was a foreign

corporation. Within the meaning of the acts giving jurisdiction

to federal courts of suits between citizens of different states,

such a corporation could have no residence in Massachusetts.

Shaw v. Quincy Mining Co., 145 U. S. 444, 12 Sup. Ct. 935,

36 L. ed. 768. In my opinion such a corporation cannot be said

to have "resided" here within the meaning of § 2 (1) of the

bankruptcy act. It cannot therefore be adjudged a bankrupt

here, unless it had its principal place of business in Massa-
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chusetts for the six months preceding June 22, 1905, or for the

greater part of that period.

First. The referee has found it to be a fact that the bank-

rupt's principal place of business and its headquarters were at

Boston, within the District of Massachusetts, and the respondent

contends that the finding was not warranted by the evidence.

Whatever may be the correct description, for the purposes

of the question which is raised under § 4b of the bankruptcy

act, and which is considered below, of the business in which

the bankrupt was principally engaged, there is no dispute that

its business consisted in the operation of slate quarries and

slate mills and in selling the slate thus obtained or produced.

Upon the evidence which accompanies the report, I find the

facts below stated as follows:

(1) The quarries operated were situated either in Vermont

or New York, all near the line between those states, and all

within about 12 miles of Poultney, Vt. The principal slate mill

was at Middle Granville, N. Y. This produced structural slate.

•

DODGE, District Judge. • • • There is no dispute that
the bankrupt was a corporation organized under the laws of
New Jersey, as found in the report. Its domicile therefore was
not in Massachusetts. ·In this jurisdiction it was a foreign
corporation. Within the meaning of the acts giving jurisdiction
to federal courts of suits between citizens of different states,
such a corporation could have no residence in Massachusetts.
Shaw v. Quincy ~fining Co., 145 U. S. 444, 12 Sup. Ct. 935,
36 L. ed. 768. In my opinion such a corporation cannot be said
to have ''resided'' here within the meaning of § 2 ( 1) of the
bankruptcy act. It cannot therefore be adjudged a bankrupt
here, unless it had its principal place of business in Massachusetts for the six months preceding June 22, 1905, or for the
greater part of that period.
First. The referee bas found it to be a fact that the bankrupt's principal place of business and its headquarters were at
Boston, within the Distric.t of Massachusetts, and the respondent
contends that the finding was not warranted by the evidence.
Whatever may be the correct description. for the purposes
of the question which is raised under § 4b of the bankruptcy
act. and which is considered below, of the business in which
the bankrupt was principally engaged, there is no dispute that
its business consisted in the operation of slate quarries and
slate mills and in selling the slate thus obtained or produced.
Upon the evidence which accompanies the report, l find the
facts below stated as follows:
( 1) The quarries operated were situated either in Vermont
or New York, all near the line between those states, and all
within about 12 miles of Poultney, Vt. The principal slate mill
was at Middle Granville, N. Y. This produced structural slate.
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At several of the quarries were also mills producing roofing

slate, as is hereinafter more fully explained.

(2) The company was organized in May, 1902. Its officers

were, and had been since its organization, a president, vice presi-

dent, treasurer, secretary, and general manager. From 1902

until the filing of the petition it maintained offices in the Sears

Building in Boston. These were at least its .executive offices anil

selling agency. In them the officers above mentioned, who all,

during the six months before the filing of the petition, resided in

Boston, were regularly to be found and all their official busi-

ness was there regularly carried on, except that the general

manager spent part of his time and performed part of his

duties in Poultney, as below stated. In the same offices the

directors, a majority of whom resided in Boston during the

same period, held all their meetings during that period. The

stockbook was kept there. The minutes of the directors and the

corporation books of account were kept there. Its correspondence

was conducted from there. The great bulk of sales of the

product of the quarries and mills was negotiated there or from

there; about 1 per cent. only of the total sales being made from

Poultney. All bills for produce sold were sent out from there,

being there made up from shipping slips forwarded there from
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Poultney. The prices of goods sold were fixed there, and the

payments for goods sold received there. One regular salesman

was employed, who was to be found there, except when on the

road, and who was never to be found at the quarries or at

Poultney. When on the road his reports were all made to

the Boston office, and all orders from him were received there,

but only a small proportion of the sales was made by him.

From one to three clerks or stenographers were employed there

in the transaction of the company's business.

(3) The principal banking of the company was done in

Boston. All money received for goods sold was deposited either

in the City Trust Company or the Webster & Atlas Bank, both

of Boston. These were the principal bank deposits kept by

the company. All notes, accounts, and bills payable were ren-

dered to the Boston office, after being approved when necessary

at other places, as below, and were paid, as a rule, by checks

drawn on the above bank deposits. Such checks were drawn

at the Boston office, and were there signed by the treasurer and

countersigned by the president. This did not apply to the pay

At several of the quarries were also mills producing roofing
slate, as is hereinafter more fully explained.
(2) The company was organized in May, 1902. Its officers
were, and had been since its organization, a president, vice president, treasurer, secretary, and general manager. From 1902
until the filing of the petition it maintained offices in the Sears
Building in Boston. These were at least its ,executive offiees and
selling agency. In them the officers above mentioned, who all,
during the six months before the filing of the petition, resided i11
Boston, were regularly to be found and all their official lmsiness was there regularly carried on, except that the genera I
manager spent part of his time and performed part of hi8
duties in Poultney, as below stated. In the same offices the
directors, a majority of whom resided in Boston during the
same period, held all their meetings during that period. The
stockbook was kept there. The minutes of the directors and the
corporation books of account were kept there. Its correspondence
was conducted from there. The great bulk of sales of the
product of the quarries and mills was negotiated there or from
there; about 1 per cent. only of the total sales being made from
Poultney. All bills for produce sold were sent out from there,
being there made up from shipping slips forwarded there from
Poultney. The prices of goods sold were fixed there, and the
payments for goods sold received there. One regular salesman
was employed, who was to be found there, except when on the
road, and who was never to be found at the quarries or at
Poultney. When on the road his reports were all made to
the Boston office, and all orders from him were received there,
but only a small proportion of the sales was made by him.
From one to three clerks or stenographers were employed there
in the transaction of the company's business.
(3) The principal banking of the company was done in
Boston. All money received for goods sold was deposited either
in the City Trust Company or the 'Vebster & Atlas Bank, both
of Boston. These were the principal bank deposits kept ~y
the company. All notes, accountB, and bills payable were rendered to the Boston office, after being approved when necessary
at other places, as below, and were paid, as a rule, by checks
drawn on the above bank deposits. Such checks were drawn
at the Boston office, and were there signed by the treasurer and
countersigned by the president. This did not apply to the pay
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roll checks, further spoken of below, which were signed by

the treasurer only.

(4) The company also maintained offices during the six

mouths prior to the filing of the petition at Poultney. From

there the operations carried on at its quarries and mills were

directed, as below stated, subject to the supervision of the

Boston office. At each quarry the company had a superin-

tendent. Under each quarry superintendent there was a boss

over each gang of men employed, whether in the quarries or ,

mills. Weekly reports were sent from the quarries and mills

to the Poultney office, from which reports of product and

shipments were there made up and sent to the Boston office.

All shipments were made from the Poultney office, as required

to fill orders, which were ordinarily sent from the Boston office.

Stock sheets showing product on hand were kept at the Poult-

ney office. These were compared usually every month with stock

sheets kept at the Boston office. - For about eight months pre-

ceding the filing of the petition, in addition to the general

manager above referred to, a quarry manager had been employed,

who lived at Poultney and had all the active and immediate

direction of all the quarries and mills, always, however, sub-

ject to the supervision and instructions of the general manager
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above referred to, who ordered the increase or decrease of

laborers employed at the various quarries, or the making of

new openings, as occasion required. The general manager made

frequent visits to Poultney, at least as often as once in each

month. Prior to the employment of the quarry manager, the

then general manager had resided at Poultney, and there per-

formed the duties of the quarry manager, receiving his direc-

tions regarding them from the president, at Boston. Such

supplies in general as were required in operating the quarries

or mills were as a rule purchased by the quarry manager acting

from the Poultney office. These purchases were made in New

York and Vermont and to a small extent in Boston. Bills for

goods so purchased were approved by the quarry manager and

sent to Boston for'payment.

(5) In banks at Poultney and Granville, N. Y., funds were

deposited by the company just sufficient to cover its pay roll

each month. The pay rolls were made up and approved by the

quarry manager at Poultney, and were then forwarded to the

Boston office, where the treasurer signed the necessary checks

and forwarded the required money to the Poultney and Gran-

roll checks, further spoken of below, which were signed by
the treasurer only.
( 4) The company also maintained C?ffices during the six
mouths prior to the filing of the petition at Poultney. From
there the operations carried on at its quarries and mills were
directed, as below stated, subject to the supervision of the
Boston office. At each quarry the company had a superintendent. Under each quarry superintendent there was a bos's
over each gang of men employed, whether in the quarries or ,.
mills. \Veekly reports were sent from the quarries and mills
to the Poultney office, from which reports of product and
shipments were there made up and sent to the Boston office.
All shipments were made from the Poultney office, as required
to fill orders, which were ordinarily sent from the Boston office.
Stock sheets showing product on hand were kept at the Poultney office. These were compared usually every month with stock
sheets- kept at the Boston office. ·For about eight months preceding the filing of the petition, in addition to the general
manager above referred io, a quarry manager had been employed,
who lived at Poultney and had all the active and immediate
direction of all the quarries and mills, always, however, subject to the supervision and instructions of the general manager
above referred· to, who ordered the increase or decrease of
laborers employed at the various quarries, or the making of
new openings, as occasion required. The general manager made
frequent visits to Poultney, at least as often as once in each
month. Prior to the employment of the quarry manager, the
then general manager had resided at Poultney, and there performed the duties of the quarry manager, receiving his directions regarding them from the president, at Boston. Such
supplies in general as were required in operating the quarries
or mills were as a rule purchased by the quarry manager acting
from the ·Poultney office. These purchases were made in New
York and Vermont and to a small extent in Boston. Bills for
goods so purchased were approved by the quarry manager and
sent to Boston for'Payment.
(5) In banks at Poultney and Granville, N. Y., funds were
d1..·posited by the company just sufficient to cover its pay roll
ea12h month. The pay rolls were made up and approved by the
quarry manager at Poultney, and were then forwarded to the
Boston office, where the treasurer signed the necessary checks
and forwarded the required money to the Poultney and Gran-
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ville banks above mentioned, to be used to cash the pay roll

cheeks. The general method was as above until about a year

before the filing of the petition, when it was changed so far as

the Poultney banks were concerned. Objection having been

made by them to paying the checks referred to because the

aecount maintained was so small, currency to the required

amount had been, during the year referred to, forwarded from

the Boston to the Poultney office and the Poultney pay roll

checks cashed at that office. The deposits in the Poultney and

Granville banks were chiefly, if not entirely, used for meeting

the pay roll checks as stated, and the average amount allowed

i to remain on deposit there was at all times small in comparison

with that allowed to remain in the Boston institutions.

(6) The mill and most of the quarries referred to were owned

by the Mathews Slate Company, a corporation organized under

the laws of Maine. Only two of the quarries operated did not

belong to that company, both of them situated in New York.

One of them was owned and one leased by the bankrupt. The

properties of the Mathews Slate Company were subject to a

mortgage given by that company to the American Loan & Trust

Company of Boston, as trustee, to secure an issue of bonds

amounting to $500,000. The bankrupt owned all the stock of
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the Mathews Slate Company, except five shares held by its

directors in order to qualify them, and also owned $366,000

of the bonds issued by it, as above. All the properties of the

bankrupt, including said stock and bonds, were subject to a

mortgage given by it to the City Trust Company of Boston, as

trustee, to secure an issue of its own bonds, amounting to

$600,000. The coupons on these bonds, due semiannually, were

payable in Boston. The money to pay them was regularly

deposited as they became due with the City Trust Company, by

the treasurer of the bankrupt company, at Boston. Since the

organization of the bankrupt company in 1902, and the giving

of the mortgage by it as above, the Mathews Slate Company

had maintained its organization under the direction of the bank-

rupt company, but had done no other business and had ceased

altogether to operate the quarries or mills belonging to it;

such operation being from that time conducted wholly by the

bankrupt company.

(7) The product of the different quarries and mill was stored

at or near them until shipped by direction from the Poultney

office as above. None of it appears to have been stored in

ville banks above mentioned, to be used to cash the pay roll
checks. The general method was as above until about a year
before the filing of the petition, when it was changed so far as
the Poultney banks were concerned. Objection having been
made by them to paying the checks referred to because the
aecount maintained was so small. currency to the required
amount had been, during the year referred to, forwarded from
the Boston to the Poultney office and the Poultney pay roll
checks cashed at that office. The deposits in the Poultney and
Granville banks were chiefly, if not entirely, used for meeting
the pay roll checks as stated, and the average amount allowed
to remain on deposit there was at all times small in comparison
with that allowed to remain in the Boston institutions.
(6) The mill and most of the quarries referred to were owned
by the Mathews Slate Company, a corporation organized under
the laws of Maine. Only two of the quarries operated did not
belong to that company, both of them situated in New York.
One of them was owned and one leased by the bankrupt. The
properties of the Mathews Slate Company were subject to a.
mortgage given by that company to the American Loan & Trust
Company of Boston, as trustee, to secure an issue of bonds
amounting to $500,000. The bankrupt owned all the stock of
the Mathews Slate Company, except five shares held by its
directors in order to qualify them, and also owned $366,000
of the bonds issued by it, as above. All the properties of the
bankrupt. including said stock and bonds, were subject to a
mortgage given by it to the City Trust Company of Boston, as
trustee, to secure an issue of its own bonds, amounting to
· $600,000. The coupons on these bonds, due semiannually, were
payable in Boston. The money to pay them was regularly
deposited as they became due with the City Trust Company, by
the treasurer of the barikrupt company, at Boston. Since the
organization of the bankrupt company in 1902, and the giving
of the mortgage by it as above, the Mathews Slate Company
had maintained its organization under the direction of the bankrupt company, but had done no other business and had ceased
altogether to operat~ the quarries or mills belonging to it;
such operation being from that time conducted wholly by the
bankrupt company.
(7) The product of the different quarries and mill was stored
at or near them until shipped by direction from the Poultney
office as above. None of it appears to have been stored in
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Massachusetts. The property of the company in Massachusetts

not already referred to consisted of the office furniture in the

Boston office only, and some samples of slate there kept. Just

what property was kept at the Poultney office docs not appear.

(8) From 100 to 150 men were employed at the quarries

and mills referred to, not including the mill at Middle Granville,

where about 10 men were usually employed.

(9) By the bankrupt's certificate of incorporation, dated

May 1, 1902, it is declared that its principal office in the state

of New Jersey is in Jersey City in that state. It is also pro-

vided that the corporation is to have one or more offices. It had

an office in Jersey City from the time of its incorporation, at

which office all stockholders' meetings were held. The stock-

book was kept at the Boston office as above found. No stock

transfer records appear to have been kept at the New Jersey

office. It was contended by the respondent, and apparently not

denied, that the New Jersey corporation laws required the keep-

ing of all the books at that office.

The above being all the facts which seem to me material upon

the question, as I find them established by the evidence, I agree

with the referee that they show the bankrupt's principal place

of business to have been at Boston and within this district.

The bankrupt had many places of business. Besides its New
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Jersey office, its Boston office, and its Poultney office, each of the

quarries operated and the structural mill as well was a place

at which it regularly did business. It does not seem to me that

the determination of the question, which of these various places

of business was the principal one, can depend upon the amount

of property kept or the amount or value of product turned out

or the number of men employed at each of them. It might

appear that some particular quarry or the mill was principal in

this sense; yet to call that particular quarry or the mill the

bankrupt's principal place of business would not be in accord-

ance with what is usually understood by that expression. Cer-

tainly, any one who desired to have business dealings with the

corporation through its representatives would be more likely

to go to the Poultney or to the Boston office, even though fewer

employees and less property were to be found there, and no

production was actually done there. If he went to the Poultney

office he would do so because he would be more likely to find

there some one authorized to act for the corporation regarding

its quarrying and milling operations. These however, though

:\Iassachusetts. The property of the company in Massachusetts
not already referred to consisted of the office furuiture in the
Boston office only, and some samples of slate there kept. Just
what property was kept at the Poultney office dot>s not appear.
(8) From 100 to 150 men were employed at the quarries
and mills referred to, not including the mill at Middle Gra11ville.
where about 10 men were usually employed.
(9) By the bankrupt's certificate of incorporation, dated
May 1, 1902, it is declared that its principal office in the state
of New Jersey is in Jersey City in that state. It is also provided that the corporation is to have one or more offices. It had
an office in Jersey City from the time of its incorporation, at
which office all stockholders' meetings were held. The stockbook was kept at the Boston office as above found. No stock
transfer records appear to have been kept at the New Jersey
office. It was contended by the respondent, and apparently not
denied, that the New Jersey corporation laws required the keeping of all the books at that office.
The above being all the facts which seem to me material upon
the question, as I find them established by the evidence, I agree
with the referee that they show the bankrupt's principal place
of business to have been at Boston and within this district.
The bankrupt bad many places of business. Besides its New
Jersey office, its Boston office, and its Poultney office, each of the
quarries operated and the structural mill as well was a place
at which it regularly did business. It does not seem to me that
the determination of the question, which of these various places
of business was the principal one, can depend upon the amount
of property kept or the amount or value of product turned oµt
or the number of men employed at each of them. It might
appear that some particular quarry or the mill was principal in
this sense; yet to call that particular quarry or the mill the
bankrupt's principal place of business would not be in accordance with what is usually understood by that expression. Certainly, any one who desired to have business dealings with the
corporation through its representatives would be more likely
to go to the Poultney or to the Boston office, even though fewer
employees and less property were to be found there, and no
production was actually done there. If he went to the Poultney
office he would do so because he would be more likely to find
there some one authorized to act for the corporation regarding
its quarrying and milling operations. These however, though
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immediately directed from Poultney, were ultimately controlled

from Boston, and at Boston was also transacted a large part

of the company's business with which the Poultney office had

no concern, a part not less important in its relation to the

business of the company as a whole than the part which was

done at the quarries, the mills, or the Poultney office. The fact

that the supreme direction and control over all the company's

operations and dealings, and over its entire plant and prop-

erty, was exercised from the Boston office, and the fact that

in order to the exercise of such supreme direction and control

all its operations and dealings, whether relating to production,

or to sale, or to the company's finances, if not done at the Boston

office, were reported to that office and there passed upon by the

appropriate officers, who were regularly there for the purpose

of exercising such supreme direction and control, in my opinion

*makes the Boston office the headquarters of the company, and

prevents that office from being regarded as a "mere executive

office and selling agency" according to the respondent's conten-

tion. If it be said that the supreme authority lay with the

stockholders, and that they met only in Jersey City, in the

business of the company, their authority could only be exer-

cised through the officers whom they elected. When elected,
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those officers must have been understood to be regularly per-

forming their duties at Boston

The facts in this case differ materially from those in the case

relied on by the respondent, in Re Elmira Steel Company

(D. C.) 109 Fed. 456. The headquarters of the bankrupt in

that case could not be said to have been in Philadelphia. On

the contrary, as is said in the opinion in Re Magid-Hope Silk

Mfg. Co. (D. C.) 110 Fed. 352, "Its office in Pennsylvania

seems to have been merely a branch office." The referee found

that the business done in that office was less the business of the

Elmira Steel Company than the business of its selling agents

(109 Fed. 468), and that everything done in Pennsylvania was

incidental to what was done at Elmira, N. Y. No similar

finding seems to be possible in this case. It may be added

that the Elmira Steel Company, organized under the laws of

New York, expressly located its principal business office at

Elmira by its certificate of incorporation. 109 Fed. 466. If a

manufacturing company, under the circumstances shown in that

case, does its manufacturing and selling in one state and its

banking in another, it may well be considered, as was there

immediately directed from Poultney, were ultimately controlled
from Boston, and at Boston was also transacted a large part
of the company's business with which the Poultney office hacl
no concern, a part not less important in its relation to the
business of the company as a whole than the part which was
done at the quarries, the mills, or the Poultney office. The fact
that the supreme direction and control over all the company's
operations and dealings, and over its entire plant and property, was exercised from the Boston office, and the fact that
in order to the exercise of such supreme direction and control
all its operations and dealings, whether relating to production,
or to sale, or to the company's finances, if not done at the Boston
office, were reported to that office and there passed upon by the
appropriate officers, who were regularly there for the purpose
of exercising such supreme direction and control, in my opinion
'makes the Boston office the headquarters of the company, and
prevents that office from being regarded as a ''mere executive
office and selling agency'' according to the respondent's contention. If it be said that the suprenie authority lay with the
stockholders, and that they met only in Jersey City, in the
business of the company, their auth<>rity could only be exercised through the officers whom they elected. When elected,
those officers must have been understood to be regularly performing their duties at Boston
The facts in this case differ materially from those in the case
relied on by the respondent, in Re Elmira Steel Company
(D. C.) 109 Fed. 456. The headquarters of the bankrupt in
that case could not be said to have been in Philadelphia. On
the contrary, as is said in the opinion in Re Magid-Hope Silk
Mfg. Co. (D. C.) 110 Fed. 352, "Its office in Pennsylvania
seems to have been merely a branch office.'' The referee found
that the bus:iness done in that office was less the business of the
Elmira Steel Company than the busine.ss of. its selling agents
( 109 Fed. 468), and that everything done in Pennsylvania was
incidental to what was done at Elmira, N. Y. No similar
finding seems to be possible in this case. It may be added
that the Elmira Steel Company, organized under the laws of
New York, expressly located its principal business office at
Elmira by its certificate of incorporation. 109 Fed. 466. If a
manufacturing company, under the circumstances shown in that
case, does its manufacturing and selling in one state and its
banking in another, it may well be considered, as was there
1
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held (109 Fed. 471), that it is the principal place of its prin-

cipal business that must govern. I do not regard the fact that

the present bankrupt did the greater part of its bauking in

Boston as of itself enough to make Boston the headquarters of

the company. The banking done was only one of the component

parts of the bankrupt's business. I consider the Boston office

to have been the bankrupt's principal place of business, because

all the component parts of its business were so far done at or

directed from that office, as to make it proper to regard both the

other offices, and each quarry, and the mill, as subordinate

places of business. * * * [The referee's] report is there-

fore confirmed and adjudication ordered.4

B. Who Mat Become Bankrupts

1. NATURAL PERSONS—EXCEPTION (AS TO INVOLUNTARY BANK-

RUPTCY) IN THE CASES OF:

a. Wage-earners

FIRST NAT. BANK OF WILKES-BARRE v. BARNUM

160 Fed. 245

held ( 109 Fed: 471), that it is the principal place of its principal business that must govern. I do not regard the fact that
the present bankrupt did the greater part of its bauking in
Boston as of itself enough to make Boston the headquarters of
the company. The banking done was only one of the component
parts of the bankrupt's business. I consider the Boston office
to have been the bankrupt's principal place of busim·ss, because
all the component parts of its business were so far done at or
directed from that office, as to make it proper to regard both the
other offices, and each quarry, and the mill, as subordinate
places of business. • • • [The referee's] report is therefore confirmed and adjudication ordered;'

(District Court, Middle District of Pennsylvania. March 9,

B. WHO MAY BECOME BANKRUPTS

1908)

ARCHBALD, District Judge. These are involuntary pro-

ceedings, and are resisted by the respondent on the grounds:

1.

NATURAL PERSONS-EXCEPTION (AS TO INVOLUNTARY BANK-

(1) That he is a wage-earner; and (2) that the petitioners are
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not creditors. It appears, as to the first, that the respondent

RUPTCY) IN THE CASES OF :

is a music teacher, giving lessons on the piano, organ, violin,

and mandolin, at 50 cents an hour, earning from $35 to $40 a

a. Wage-earners

month, or a little less than $500 a year, some pupils coming to

his house for instruction, and others being taught at their own

FIRST NAT. BANK OF WILKES-BARRE v. BARNUM

homes. This constitutes his livelihood, in addition to which,

however, he has a summer cottage at Harvey's Lake, which he

160 Fed. 245

4—The decision of the District

Court was affirmed by the Circuit

Court of Appeals for the First Cir-

cuit in 144 Fed. 737, 75 C. C. A.

(Di.strict Court, Middle District of Pennsylvania.
1908)

March 9,

603. The Supreme Court denied an

application for a writ of certiorari

in 50 L. ed. 1176, 26 Sup. Ct. 764.

Acc. In re Penna. Consol. Coal

Co., 163 Fed. 579. See also as to

whether it is necessary that a for-

eign corporation obtain a certificate

to do business in the state where the

bankruptcy proceeding is brought,

In re Duplex Radiator Co., 142 Fed.

906.

ARCHBALD, District Judge. These are involuntary proceedings, and are resisted by the respondent on the grounds:
(1) That he is a wage-earner; and· (2) that the petitioners are
not creditors. It appears, as to the first, that the respondent
is a music teacher, giving lessons on the piano, organ, violin,
and mandolin, at 50 cents an hour, earning from $35 to $40 a
month, or a little less than $500 a year, some pupils coming to
his house for instruction, and others being taught at their own
aomes. This constitutes his livelihood, in addition to which,
however, he has a summer cottage at Harvey's Lake, which he
4-Tbe Jecision of the District
Court was affir~ed by the Circuit
Court of Appeals for the First Cir·
cuit in 144 Fed. 737, 75 C. C. A.
60~. Thi- Supreme Court denied an
application for a writ of certiorari
in 50 L. ed. 1176, 26 Sup. Ct." 764.
A.cc. In re Penna. Consol. Coal

Co., 163 Fed. 5i9. Sec also as to
whether it is necessary that a fr.r.
eign corporation obtain a ce~eato
to do business in the state where the
bankruptcy proceeding is brought,
In re Duplex Radiator Co., 142 Fed.
906.
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rents for $175 a season, and another property from which he

gets $150, besides which he has divided up certain land that he

owns, and is selling it off in lots. The question is whether under

these circumstances he is a wage-earner within the meaning of

the law, so as not to be subject to involuntary bankruptcy.

A wage-earner is denned by the bankruptcy act as one "who

works for wages, salary, or hire, at a rate of compensation not

exceeding one thousand five hundred dollars per year." By

this it is evidently intended to relieve from adverse proceed-

ings those who, not being engaged in business or trade, depend

for a living upon the result of individual labor or effort, with-

out the aid of property or capital. But not all of this class

are exempt, as is shown by the limit of $1,500. And the work

done must be such as is compensated by wages, salary, or hire,

other earnings not being put in the same category. These

terms mean much the same thing, and are no doubt collectively

used in order to cover the different possible kinds of employ-

ment comprehended within the general idea. Wages, as dis-

tinguished from salary, are commonly understood to apply to

the compensation for manual labor, skilled or unskilled, paid

at stated times, and measured by the day, week, month, or

season. Commonwealth v. Butler, 99 Pa. 535; Lang v. Simmons,

64 Wis. 525, 25 N. W. 650; Campfield v. Lang (C. C.) 25 Fed.
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128; Henry v. Fisher, 2 Pa. Dist. R. 7; Louisville, etc., R. R. v.

Barnes, 16 Ind. App. 312, 44 N. E. 1113; Fidelity Ins. Co. v.

Shenandoah Valley R. R., 86 Va. 1, 9 S. E. 759, 19 Am. St. Rep.

858; State v. Haun, 7 Kan. App. 509, 54 Pac. 130. And also

by the piece. Pennsylvania Coal Co. v. Costello, 33 Pa. 241;

Swift Mfg. Co. v. Henderson, 99 Ga. 136, 25 S. E. 27; Ford v.

St. Louis R. R., 54 Iowa, 728, 7 N. W. 126; Seider's Appeal, 46

Pa. 57; Adcock v. Smith, 97 Tenn. 373, 37 S. W. 91, 56 Am.

St. Rep. 810. But not by the job. Heebner v. Chave, 5 Pa. 115;

Berkson v. Cox, 73 Miss. 339, 18 South. 934, 55 Am. St. Rep.

539; Morse v. Robertson, 9 Hawaii, 195; Henry v. Fisher, 2 Pa.

Dist. R. 7. Nor including profits on the services of others.

Smith v. Brooke, 49 Pa. 147; Sleeman v. Barrett, 2 H. & C 934;

Riley v. Warden, 2 Exch. 59. Neither is it so broad a term as

"earnings," which comprehend the returns from skill and labor

in whatever way acquired. People v. Remington, 45 Hun

(N. Y.) 338; Matter of Stryker, 73 Hun, 327, 26 N. Y. Supp.

209; Id., 158 N. Y. 526, 53 N. E. 525, 70 Am. St. Rep. 489;

Jenks v. Dyer, 102 Mass. 236; Nuding v. Urich, 169 Pa. 289,

rents for $175 a season, and another property from which he
gets $150, besides which he has divided up certain land that he
owns, and is selling it off in lots. The question is whether under
these circumstances he is a wage-earner within the meaning of
the law, so· as not to be subject to involuntary bankruptcy.
A wage-earner is defined by the bankruptcy act as one "who
works for wages, salary, or hire, at a rate of compens·ation not
exceeding one thousand five hundred dollars per year.'' By
this it is evidently intended to relieve from adverse proceedings those who, not being engaged in business or trade, depend
for a living upon the result of individual labor or effort, without the aid of property or capital. But not all of this class
are exempt, as is shown by the limit of $1,500. And the work
done must be such as is compensated by wages, salary, or hire,
other earnings not being put in the same category. These
terms mean much the same thing, and are no doubt collectively
used in order to cover the different possible kinds of employment comprehended within the general idea. Wages, as distinguished from salary, are commonly understood to apply to
the compensation for manual labor, skilled or unskilled, paid
at stated times, and measured by the day, week, month, or
season. Commonwealth v. Butler, 99 Pa. 535; Lang v. Simmons,
64 Wis. 525, 25 N. W. 650; Campfield v. Lang (C. C.) 25 Fed.
128; Henry v. Fisher, 2 Pa. Dist. R. 7; Louisville, etc., R. R. v.
Barnes, 16 Ind. App. 312, 44 N. E. 1113; Fidelity Ins. Co. v.
Shenandoah Valley R. R., 86 Va. 1, 9 S. E. 759, 19 Am. St. Rep.
858; State v. Haun, 7 Kan. App. 509, 54 Pac. 130. And also
by the piece. Pennsylvania Coal Co. v. Costello, 33 Pa. 241;
Swift l\ffg. Co. v. Henderson, 99 Ga. 136, 25 S. E. 27; Ford v.
St. Louis R. R., 54 Iowa, 728, 7 N. W. 126; Seider's Appeal, 46
Pa. 57; Adcock v. Smith, 97 Tenn. 373, 37 S. W. 91, 56 Am.
St. Rep. 810. But not by the job. Heebner v. Chave, 5 Pa. 115;
Berkson v. Cox, 73 Miss. 339, 18 South. 934, 55 Am. St. Rep.
539; Morse v. Robertson, 9 Hawaii, 195; Henry v. Fisher, 2 Pa.
Dist. R. 7. Nor including profits on the services of others.
Smith v. Brooke, 49 Pa. 147; Sleeman v. Barrett, 2 H. & C. 934;
Riley v. Warden, 2 Exch. 59. Neither is it so broad a term as
''earnings,'' which comprehend the returns from skill and labor
in whatever way acquired. People v. Remington, 45 Hun
(N. Y.) 338; l\Iatter of Stryker, 73 Hun, 327, 26 N. Y. Supp.
209; Id., 158 N. Y. 526, 53 N. E. 525, 70 Am. St. Rep. 489;
Jenks v. Dyer, 102 Mass. 236; Nuding v. Urich, 169 Pa. 289,
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32 Atl . 409; Goodhart v. Pennsylvania R. R, 177 Pa. 1, 35 Atl.

191, 55 Am. St. Rep. 705; Hoyt v. White, 46 N. H. 45. Indeed

the act itself in exempting wage-earners recognizes that there

are other kinds. Salary, on the other hand, has reference to

a superior grade of services. Hartman v. Nitzel, 8 Pa. Super.

Ct. 22. And implies a position or office. Bell v. Indian Live

Stock Co. (Tex.) 11 S. W. 346. By contrast, therefore, "wages"

indicate inconsiderable pay for a lower and less responsible

character of employment. South Alabama R. R. v. Palkner,

49 Ala. 115; Gordon v. Jennings, 9 Q. B. Div. 45. Where salary

is suggestive of something higher, larger, and more permanent.

Meyers v. N. Y., 69 Hun, 29, 23 N. Y. Supp. 484; White v.

Koehler, 70 N. J. Law, 526, 57 Atl. 124; State v. Duncan, 1 Tenn.

Ch. App. 334; Palmer v. Marquette Rolling Mill, 32 Mich. 274.

The word "hire" is rather associated with the act of employ-

ment than the reward for services done; and in the latter con-

nection is more on the plane of wages than of salary, although

in a sense it comprehends both; and is also applied to engag-

ing the use of property. We hire a coachman, a gardener, or

a cook; or a carriage to take a ride. And may also be said

to hire a superintendent, a bookkeeper, or a clerk, although

it would seem more correct, in the latter instances, to say engage

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:52 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

or employ. In some communities, a farm hand is called a

hireling, without intending any reflection, although in general

speech the term is one of reproach. As further defining its

use, a laborer, according to Sacred Writ, is said to be worthy

of his hire. And coming up from the people, as the word thus

does, it is sometimes applied, out of place, to the securing of

professional services, as where one is said to hire a lawyer,

a doctor, or a person of that class.

The cases directly decided under the bankruptcy act confirm

these views. Thus, it is held that a person doing hauling with

his team by the day—which affords a good example of what

may in strictness be termed a hiring—is a wage-earner. In re

Yoder (D. C.) 11 Am. Bankr. Rep. 445, 127 Fed. 894. Although

it is said that, in allowing the priority given to wages by the

act, the amount due for the use of the team must be distinguished

from that for the services of the person himself. In re Winton

Lumber Co., 17 Am. Bankr. Rep. 117. So money due for piece

work, paid weekly, is held to be wages. In re Gurewitz, 10 Am.

Bankr. Rep. 350, 121 Fed. 982, 58 C. C. A. 320. And a book-

keeper, in the employ of others, receiving a salary of $65 or

32 A tl. 409; Goodhart v. Pennsylvania R. R., 177 Pa. 1, 35 Atl.
191, 55 Am. St. Rep. 705; Hoyt v. White, 46 N. H. 45. Indeed
the act itself in exempting wage-earners recognizes that there
are other kinds. Salary, on the other hand, has reference to
a superior grade of services. Hartman v. Nitzel, 8 Pa. Super.
Ct. 22. And implies a position or office. Bell v. Indian Live
Stock Co. (Tex.) 11 S. W. 346. By contrast, therefore, "wages"
indicate inconsiderable pay for a lower and less responsible
character of employment. South Alabama R. R. v. Falkner,
49 Ala. 115; Gordon v. Jennings, 9 Q. B. Div. 45. Where salary
is suggestive of something higher, larger, and more permanent.
Meyers v. N. Y., 69 Hun, 29, 23 N. Y. Supp. 484; White v.
Koehler, 70 N. J. Law, 526, 57 Atl. 124; State v. Duncan, 1 Tenn.
Ch. App. 334; Palmer v. Marquette Rolling Mill, 32 Mich. 274.
The word "hire" is rather associated with the act of employment than the reward for services done; and in the latter connection is more on the plane of wages than of salary, although
in a sense it comprehends both; and is also applied to engaging the use of property. We hire a coachman, a g~rdener, or
a cook ; or a carriage to take a ride. And may also be said
to hire a superintendent, a bookkeeper, or a clerk, although
it would seem more correct, in the latter instances, to say engage
or employ. In some communities, a farm hand is called a
hireling, without intending any reflection, although in general
speech the term is one of reproach. As further defining its
use, a laborer, according to Sacred Writ, is said to be worthy
of bis hire. And coming up from the people, as the word thus
does, it is sometimes applied, out of place, to the securing of
professional services, as where one is said to hire a lawyer,
a doctor, or a person of that class.
The cases directly decided under the bankruptcy act confirm
these views. Thus, it is held that a person doing hauling with
his team by the day-which affords a good example of what
may in strictness be termed a hiring-is a wage-earner. In re
Yoder (D. C.) 11 Am. Bankr. Rep. 445, 127 Fed. 894. Although
it is said that, in allowing the priority given to wages by the
act, the amount due for the use of the team must be distinguished
from that for the services of the person himself. In re Winton
Lumber Co., 17 Am. Bankr. Rep. 117. So money due for piece
work. paid weekly, is held to be wages. In re Gurewitz, 10 Am.
Bankr. Rep. 350, 121 Fed. 982, 58 C. C. A. 320. And a bookkeeper, in the employ of others, receiving a salary of $65 or
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$70 a month, is a wage-earner within the meaning of the

law. In re Pilger (D. C.) 9 Am;. Bankr. Rep. 244, 118 Fed. 206.

And so, as we may assume—applying the same principle—

would be the chorister of a church, paid a specified yearly sum

for his services. Catlin v. Ensign, 29 Pa. 264. Or a traveling

salesman receiving a percentage commission on the amount of

his sales. Hamberger v. Marcus, 157 Pa. 133, 27 Atl. 681,

37 Am. St. Rep. 719. But not a factor or broker, engaged in

the business of selling goods on commission. Id. Nor a mill-

owner, who saws lumber for others at so much a thousand.

Campfield v. Lang (C. C.) 25 Fed. 128. Nor one who builds

a house or other structure, by contract, even though he does

a part of the work himself. Berkson v. Cox, 73 Miss. 339, 18

South. 934, 55 Am. St. Rep. 539; Henry v. Fisher, 2 Pa. Dist.

R. 7; Morse v. Robertson, 9 Hawaii, 195. Nor one who ;tows a

canal boat. Ryan v. Hook, 34 Hun, 191. Or threshes out grain

by the job. Johnston v. Barrills, 27 Or. 251, 41 Pac. 656, 50

Am. St. Rep. 717. Nor are the fees of lawyers, physicians, and

the like to be classed as wages. Vane v. Newcombe, 132 U. S.

220, 10 Sup. Of 60, 33 L. ed. 310; People v. Myers (Sup.)

11 N. Y. Supp. 217. Nor the debts due to a blacksmith from his

customers for his services. Tatum v. Zachry, 86 Ga. 573,
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12 S. E. 940. Nor is a school teacher a laborer or servant;

however, we may speak of one, at times, as being hired. School

District v. Gautier, 13 Okl. 194, 73 Pac. 954.

From these considerations, as it seems to me, but one con-

clusion can be drawn. A person, like the respondent, giving

music lessons at so much an hour, is not a wage-earner within

the meaning of the act. Teaching is a profession, denoting a

nicer relation and involving a finer character of work, and

entitled, like that of the lawyer, doctor, the engineer, the archi-

tect, or the minister, to be regarded as upon a higher plane.

His work is mental, not physical. He labors with his head,

not his hands. And while that may not be distinctly conclusive,

it has its weight. He is the tutor, or instructor, of his pupil,

not his servant; his, of the two, being the master mind. This

is not to say that one who works for a salary, like the teachers

in our public schools, may not be wage-earners, within the mean-

ing of the bankruptcy law. The fact of being under a salary

makes a difference, and brings the case squarely within the act,

although it may be noticed in passing that, in the school laws

of the state, teachers are said to be appointed, not employed or

$70 a month, is a wage-earner within the· meaning of the
law. In re Pilger (D. C.) 9 A~. Bankr. Rep. 244, 118 Fed. 206.
And so, as we may assume--applying the same principle-would be the chorister of a church, paid a specified yearly sum
for his services. Catlin v. Ensign, 29 Pa. 264. Or a traveling
salesman receiving a percentage commission on the amount of
his sales. Hamberger v. :Marcus, 157 Pa. 133, 27 Atl. 681,
37 Am. St. Rep. 719. But not a factor or broker, engaged in
the business of selling goods on commission. Id. Nor a millowner, who saws lumber for others at so much a thousand.
Campfield v. Lang (C. C.) 25 Fed. 128. Nor one who builds
a house or other structure, by contract, even though he does
a part of the work himself. Berkson v. Cox, 73 Miss. 339, 18
South. 934, 55 Am. St. Rep. 539; Henry v. Fisher, 2 Pa. Dist.
R. 7; Morse v. Robertson, 9 Hawaii, 195. Nor one who tows a
canal boat. Ryan v. Hook, 34 Hun, 191. Or threshes out grain
by the job. Johnston v. Barrills, 27 Or. 251., 41 Pac. 656, 50
Am. St. Rep. 717. Nor are the fees of lawyers, physicians, and
the like to be classed as wages. Vane v. Newcombe, 132 U. S.
220, 10 Sup. Ct. ' 60, 33 L. ed. 310; People v. Myers (Sup.)
11 N. Y. Supp. 217. Nor the debts due to a blacksmith from his
customers for his services. Tatum v. Zachry, 86 Ga. 573,
12 S. E. 940. Nor is a school teacher a laborer or servant;
however, we may speak of one, at times, as being hired. School
District v. Gautier, 13 Oki. 194, 73 Pac. 954.
From these considerations, as it seems to me, but one conclusion can be drawn. A person, like the respondent, giving
music lessons at so much an hour, is not a wage-earner within
the meaning of the act. Teaching is a profession, denoting a
nicer relation and involving a finer character of work, and
entitled, like that of the lawyer, doctor, the engineer, the architect, or the minister, to be regarded a8 upon a higher plane.
His work is mental, not physical. He labors with his head,
not bis hands. And while that may not be distinctly conclusive,
it bas its weight. He is the tutor, or instructor, of his pupil.
not his servant ; his, of the two, being the master mind. This
is not to say that one who works for a salary, like tbe teachers
in our public schools, may not be wage-earners, within the meaning of the bankmptey law. The fact of being under a salary
makes a difference, and brings the ease squarely within the act,
although it may be noticed in passing that, in the school laws
of the state, teachers are said to be appointed, not employed or
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hired. But the compensation received by the respondent, in

the present instance, is certainly not a salary. Neither is it

wages. And notwithstanding the misuse of the term, alluded

to above, neither can he be said to work for hire. He is simply

paid a stipulated sum or stipend in return for the instruction

which he gives, which he holds himself out as competent to

impart, being engaged so to do by his pupils or their parents,

but not hired, any more than the lawyer, doctor, or others in

professional life. The returns from his teachings may be earn-

ings, which as we have seen is a comprehensive term, but not

wage-earnings, and so not effective to exempt him from liability

here. * • • [On the second ground of objection, that the

petitioners were not creditors, the petition was dismissed.] 5

b. Farmers

BANK OF DEARBORN et al. v. MATNEY

132 Fed. 75

(District Court, W. D. Missouri. April 16, 1904)

hired. But the compensation received by the respondent, in
the present instance, is certainly not a salary. Neither is it
wages. And notwithstanding the misuse of the term, alluded
to abo\·e, neither can he be said to work for hire. He is simply
paid a stipulated sum or stipend in return for the instruction
which he gives, which he holds himself out as competent to
impart, being eugaged so to do by his pupils or their parents,
but not hired, any more than the lawyer, doctor, or others i11
professional life. The returns from his teachings may be earnings, which as we have seen is a comprehensive term, but not
wage-earnings, and so not effective to exempt him from liability
here. • • • [On the second ground of objection, that the
petitioners were not creditors, the petition was dismissed.] ~

PHILIPS, District Judge. This is a petition in involuntary

bankruptcy. There is no question made, if the defendant is

subject to the operation of the bankrupt act (Act July 1, 1898,

b. Farmers

c. 541, § 1, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3419]), that

he had not committed acts of bankruptcy at the time of the
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filing of the petition against him. The question of fact and

BANK OF DEARBORN et al. v. MATNEY

law raised by his answer is as to whether he was chiefly engaged

132 Fed. 75

in farming or the tillage of the soil. * * * The controlling

facts will appear in the following discussion:

Ii is not every person engaged in farming or the tillage of

(District Court, W. D. Missouri.

April 16, 1904)

the soil who is exempt from the operation of the bankrupt act,

but it is a person "engaged chiefly in farming or the tillage of

the soil." The courts are generally agreed that the term "farm-

ing" is not synonymous with a tiller of the soil. To constitute

one a farmer it is not essential that he in person should till

the soil, or that his operations should be limited to agricultural

planting, sowing, and cultivation of the soil. Yet the context

indicates that the terms "farming" and "tilling of the soil"

5—Cf. In re Yoder, 127 Fed.

894; In re Pilger, 118 Fed. 206;

In re Hurley, 204 Fed. 126.

H. St A. Bankruptcy—B

PHILIPS, District Judge. This is a petition in involuntary
bankruptcy. There is no question made, if the defendant is
subject to the operation of the bankrupt act (Act July 1, 1898,
c. 541, § 1, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3419]), that
he had not committed acts of bankruptcy at the time of the
tiling of the petition against him. The question of fact and
law raised by his answer is as to whether he was chiefly engllged
in farming or the tillage of the soil. • • • The controlling;
facts will appear in the following discussion :
H is not every person engaged in farming or · the tillllge of
the soil who is exempt from the operation of the bankmpt ad,
but it is a person "engaged chiefly in farming or the tillngc of
the soil." The courts are generally agreed that the term "farming" is not synonymous with a tiller of the soil. To constitute
one a farmer it is not essential that he in person should till
the soil, or that his operations should be limited to agricultural
planting, sowing, and cultivation of the soil. Yet the context
indicates that the terms "farming" and "tilling of the soil"
~-: f, In re Yod&, 127 Fed.
894; In re Pilger, 118 Fed. 206;

In re Hurley, 204 Fed. 126.
H. .t A. Ba11kruptCJ'-5
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are more or less closely allied. The word "farming" was doubt-

less employed in the act as a generic term, in a comprehensive

sense. The lawmakers, coming from the wide extent of the

Republic, with its diversified agricultural adaptability, are to

be presumed to have had in mind their knowledge of the methods

in different localities of conducting the business of farming. It

is therefore reasonable to conclude that the term was not limited

merely to the production of grains and grasses and the like.

The farmer may cultivate all or a part of his lands. He may

be general or special. He may devote his cultivation to the

production of corn, or wheat, oats, or rye, or grasses, which-

ever, in his judgment, may be the more useful and profitable.

He may include also with these breeding, feeding, and rearing

of live stock, embracing cattle, horses, mules, sheep, and hogs,

for domestic use and for market. If he find it more profitable

to feed his agricultural products or his grasses to live stock

than to rely upon marketing the surplus, he may not be limited

to the quantity of live stock for such purposes to what he may

breed or rear on his farm. For this purpose he may rely entirely

upon the purchase of such live stock from his neighbors or on

the market, and utilize his farm products in feeding and fatten-

ing such "feeders" for market. Neither, in my opinion, should
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the act be so construed as to restrict the farmer entirely, under

all circumstances and conditions, to the corn and hay and

grasses he may produce for rearing such feeders and prepar-

ing them for market. In other words, where he relies largely

upon his pasture lands for grazing his cattle, and his crops of

corn may not be sufficient to carry them through the particular

winter and the feeding season, he may supplement these by

purchasing from without sufficient corn, and the like, to meet

the requirement. But certainly there should be apparent such

relation between his method of farming and the buying and

feeding of cattle, hogs, and the like, for market, as to reasonably

indicate that his farming is not made principally subsidiary

to the business of buying and selling cattle. So that, if his

chief business is that of thus trading in cattle, using his lands

as a mere feeding station, relying upon the purchased feed from

the market for preparing them for sale much more than on his

agricultural products, he may cross the dividing line between

farming as his chief business and trading in cattle as his chief

source of livelihood. No hard and fast rule can safely be laid

are more or less closely allied. The word "farming" was doubtless employed in the .act as a generic term, in a comprehensive
sense. The lawmakers, coming from the wide extent of the
Republic, with its diversified agricultural adaptability, are to
be presumed to have had in mind their knowledge of the methods
in different localities of conducting the business of farming. It
is therefore reasonable to conclude that the term was not limited
merely to the production of grains and grasses and the like.
The farmer may cultivate all or a part of his lands. He may
be general or special. He may devote his cultivation to the
production of corn, or wheat, oat.s, or rye, or grasses, whichever, in his judgment, may be the more useful and profitable.
He may include also with these breeding, feeding, and rearing
of live stock, embracing cattle, horses, mules, sheep, and hogs,
for domestic use and for market. If he find it more profitable
to feed his agricultural products or his grasses to live stock
than to rely upon marketing the surplus, he may not be limited
to the quantity of live stock for such purposes to what he may
breed or rear on his farm. For this purpose he may rely entirely
upon the purchase of such live stock from his neighbors or on
the market, and utilize his farm products in feeding and fattening such ''feeders'' for market. Neither, in my opinion, should
the act be so construed as to restrict the farmer entirely, under
all circumstances and conditions, to the corn and hay and
grasses he may produce for rearing such feeders and preparing them for market. In other words, where he relies largely
upon his pasture lands for grazing his cattle, and his crops of
corn may not be sufficient to carry them through the particular
winter and the feeding season, he may supplement these by
•
purchasing from without sufficient corn, and the like, to meet
the requirement. But certainly there should be apparent such
relation between his method of farming and the buying and
feeding of cattle, hogs, and the like, for market, as to reasonably
indicate that his farming is not made principally subsidiary
to the business of buying and selling cattle. So that, if his
chief business is that of thus trading in cattle, using his lands
as a mere feeding station,· relying upon the purchased feed from
the market for preparing them for sale much more than on his
agricultural products, he may cross the dividing line between
farming as his chief business and trading in cattle as his chief
source of livelihood. No hard and fast rule can safely be laid
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down by the courts indifferently applicable to all cases. Each

must depend more or less upon its own particular facts.

The case of In re Thompson (D. C.) 102 Fed. 287, principally

relied upon by the defendant, is in accord with the views enter-

tained by this court of the limit of indulgence to be accorded

to the farmer. It is observable that the learned judge made the

ease turn upon the fact that, taking into consideration the quan-

tity of land in cultivation and its product, and the quantity of

stock raised and bought, there was not such disproportion be-

tween the defendant's farming and cattle trading operations

as to exclude him from the protection of the bankrupt act.

In Re Mackey (D. C.) 110 Fed. 355, the court has furnished

a most sensible and just rule for determining whether the person

be engaged chiefly in farming or other business run in connec-

tion therewith. The court said:

"A person engaged chiefly in farming is one whose chief

occupation or business is farming. The chief occupation or

business of one, so far as worldly pursuits are concerned, is that

which is of principal concern to him, of some permanency in its

nature, and on which he chiefly relies for his livelihood, or as

the means of acquiring wealth, great or small. "That one may

principally devote his physical exertions or his time to a given
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pursuit, while one of the factors entitled to consideration, is not

in all cases determinative of the question whether that pursuit

is his chief occupation or business. * * * If such dealing

is of principal concern to him, and chiefly relied on by him for

his subsistence and financial advancement, and if he treats it

as of paramount importance to his welfare, he would not be

within the category of persons chiefly engaged in farming, even

were his farm to yield him some profit. * * * It is evi-

dent that it is impracticable, if not impossible, to define with

precision the facts which will in all cases determine whether

one is engaged chiefly in farming, and that each case must be

decided on its own circumstances. It may, however, legitimately

he stated, generally, that, if it appears in a given case that

one's occupation or business which is of principal concern to

him, not ephemeral, but of some degree of permanency, and on

which he mainly relies for his livelihood and financial welfare,

be other than farming, he is not 'a person engaged chiefly in

farming.' No one should be held exempt from the provisions

of the bankrupt act on this ground unless it satisfactorily ap-

pears that he comes within the exception."

down by the courts indifferently applicable to all cases. Each
must depeud more or less upon its own particular facts.
The case of In re Thompson (D. C.) 102 F'ed. 287, principally
relied upon by the defendant, is in accord with the views entertained by this court of the limit of indulgence to be accorded
to the farmer. It is observable that the learned judge made the
case turn upon the fact that, taking into consideration the quantity of land in cultivation and its product, and the quantity of
stock raised and bought, there was not such disproportion between the defendant's farming and cattle trading operations
as to exclude him from the protection of the bankrupt act.
In Re Mackey (D. C.) 110 Fed. 355, the court has furnished
a most sensible and just rule for determining whether the person
be engaged chiefly in farming or other business run in connection therewith. The court said :
''A person engaged chiefly in farming is one whose chief
occupation or business is farming. The chief occupation or
business of one, so far as worldly pursuits are concerned, is that
which is of principal concern to him, of some permanency in its
nature, and on which he chiefly relies for his livelihood, or as
the means of acquiring wealth, great or small. ·That one may
principally devote his physical exertions or his time to a given
pursuit, while one of the factors entitled to considez:ation, is not
in all cases determinative of the question whether that pursuit
is his chief occupation or business. • • • If such dealing
is of principal concern to him, and chiefly relied on by him for
his subsistence and financial advancement, and if he treats it
as of paramount importance to his welfare, he would not be
within the category of persons chiefly engaged in farming, even
were his farm to yield him some profit. • • • It is evident that it is impracticable, if not impossible, to define with
precision the facts which will in all cases determine whether
one is engaged chiefly in farming, and that each case must be
decided on its own circumstances. It may, however, legitimately
be stated, generally, that, if it appears in a given case that
one's occupation or business which is of principal concern to
him, not ephemeral, but of some degree of permanency, and on
which he mainly relies for his livelihood and financial welfare,
be other than farming, he is not 'a person engaged chiefly in
farming.' No one should be held exempt from the provisions
of the bankrupt act on this ground unless it satisfactorily appears that he comes within the exception.''
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The same test is applied by the court in Wulbern et al. v.

Drake, 120 Fed. 495, 56 C. C. A. 645, as follows:

"It does not matter if the person may have other business

or other interests, if his principal occupation is that of an

agriculturalist—if that is the business to which he devotes more

largely his time and attention—which he relies upon as a source

of income for the support of himself and family, or for the

accumulation of wealth."

In the case at bar it is true that the defendant grew to man-

hood on his father's farm. After he attained his majority and

began to work for himself, his father had a store on the home-

stead, and was postmaster there, and at one time ran a mill.

He gave his principal attention to his store and the post office.

The farm and homestead, consisting of about 385 acres, were

run by the defendant and his brother, accounting to the father

for one-half of the crops. The defendant from the outset mani-

fested a passion for dealing in cattle, buying arid selling, so

much so that it was conceded in argument that up to 1893 he

dealt in the buying and shipping of cattle to such an extent that

he became largely indebted for moneys borrowed to exploit this

business. Up to 1900 he and his brother continued to occupy

the farm as tenants under the father; so that during that
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period his farming operations, as such, consisted in the use of

192% acres of land of his father, on which he paid one-half

of the crop as rental.

*•••••••*

He bought some more land in the early part of 1903, which

made the amount of land he owned and the leased land, in

1903, something over 600 acres. The result of his business opera-

tions was that in August, 1903, when the petition in bank-

ruptcy was filed against him, he was indebted to the extent of

over $52,000. It is conceded that over $39,000 of this indebted-

ness is referable to his dealings in live stock and the purchase

of corn for their feeding. The land owned by him, 295 acres,

was valued at about $65 an acre, which would leave $5,000 or

$6,000 representing his land after taking out the purchase

money.

* * * It would appear that, while the defendant's total

crop and pasturage for 1901 amounted to about $1,770, an

examination of his checks at one bank shows that he spent

$8.-906 that season for corn, while his mortgages indicate that he

must have expended about $6,700 for stock to feed.

The same test is applied by the court in W ulbern et al. v.
Drake, 120 Fed. 495, 56 C. C. A. 645, as follows:
''It does not matter if the person may have other business
or other interests, if his principal occupat~on is that of an
agriculturalist-if that is the business to which he devotes more
largely his time and attention-which he relies upon as a source
of income for the support of himself and family, or for the
accumulation of wealth.''
In the case at bar it is true that the defendant grew to manhood on his father's farm. After he attained his majority and
began to work for himsel~, his father had a store on the homestead, and was postmaster there, and at one time ran a mill.
He gave his principal attention to his store and the post office.
The farm and homestead, consisting of about 385 acres, were
run by the defendant and his brother, accounting to the father
for one-half of the crops. The defendant from the outset manifested a passion for dealing in cattle, buying a11d selling, so
much so that it was conceded in argument that up to 1893 he
dealt in the buying and shipping of cattle to such an extent that
he became largely indebted for moneys borrowed to exploit this
business. Up to 1900 he and his brother continued to oceupy
the farm as tenants under the father; so that during that
period his farming operations, as such, consisted in the use of
192% acres of land of his father, on which he paid one-half
of the crop as rental.I

•

•

•

•

•

•

•

•

•

He bought some more land in the early part of 1903, which
made the' amount of land be owned and the leased land, in
1903, something over 600 acres. The result of his business operations was that in August, 1903, when the petition in bankruptcy was filed against him, he was indebted to the extent of
over $52,000. It is conceded that over $39,000 of this indebtedness is referable to his dealings in .live stock and the purchase
of corn for their feeding. The land owned by him, 295 acres,
was valued at about $65 an acre, which would leave $5,000 or
$6,000 representing his land aftPr taking out the purchase
money.
• • • It would appear that, while the defendant's total
crop and pasturage for 1901 amounted to about $1,770, an
l'Xamination of his checks at one bank shows that he spent
$8;906 that season for corn, while his mortgages indicate that he
must have expended about $6,700 for st~k to feed.
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There is some difficulty in arriving at the exact history of the

purchase of all cattle covered by his various mortgages. * * *

The evidence shows that under ordinary husbandry the annual

expense of conducting the defendant's farming operations would

not exceed $1,200. The evidence shows, from his accounts with

the banks, that during his operations he did business with the

banks aggregating $94,622.19, made up as follows: First

National, St. Joseph, $42,195.66; Bank of Dearborn, $44,426.53;

Tootle-Lemon Bank, $8,000. This extraordinary amount of

business done by such a farmer with the banks excites special

wonder as to how such extensive financial operations can con-

sist with the idea that the defendant was chiefly engaged in

farming on such a quantity of land. They can be traced in this

evidence to no other source than his specialty in dealing in live

stock.

The defendant claims in extenuation of his large indebtedness

at the banks that the bulk of it was created prior to 1893, and

that he has been carrying much of it since, paying interest

thereon. He seems to have kept books prior to that time, but

none since. He furnishes in his evidence no data from which

the approximate amount of his indebtedness can be ascertained

in 1893. * • •
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The state of the proofs is such, relying as it does largely upon

facts obtained from the defendant's testimony, when he kept

no books since 1893, as to render it impossible to ascertain from

the evidence exactly the times of his purchases and the number

and cost of live stock actually purchased by him on the market.

The following summary is gathered from his own statement:

During the period preceding 1900 of, say five years, he pur-

chased 6 car loads of cattle for immediate shipment, the car

loads averaging from 16 to 18 head of cattle. He also during

that time purchased, fed, and sold sheep to the extent of a car

load a year. In 1900 he purchased 10 mules, colts, which were

at once sold; price not stated. He also purchased between 50

and 60 calves, taken onto the farm. He shipped one car load

of cattle and hogs, three cars of hogs, three cars of cattle, two

other car loads of stock, not specially designated by the evi-

dence. In 1901 he bought 10 mule colts, $57 each, which he

kept from a year and a half to two years, and sold for from

$125 to $175 per head. He bought 55 or 57 calves at $14 per

head, which went onto the farm. He shipped one car load of

cattle and hogs, and one car load of cattle, hogs, and sheep.

There is some difficulty in arriving at the exact history of the
purchase of all cattle covered by his various mortgages. • • •
The evidence shows that under ordinary husbandry the annual
expense of conducting the defendant's farming operations would
11ot exceed $1,200. The evidence shows, from his accounts with
the banks, that during his operations he did business with the
banks agi:regating $94,622.19, made up as follows: First
~ational, St. Joseph, $42,195.66; Bank of Dearborn, $44,426.53;
Tootle-Lemon Bank, $8,000. This extraordinary amount of
business done by such a farmer with the banks excites special
won<ln as to how such extensive financial operations can consist with the idea that the defendant was chiefly engaged in
farming on such a quantity of land. They can be traced in this
evidence to no other source than his specialty in dealing in live
stock.
The defendant claims in extenuation of his lat"ge indebtedness
at the banks that the bulk of it was created prior to 1893, arnl
that he has been carrying much of it since, paying interest
thereon. He seems to have kept books prior to that time, but
none since. He furnishes in bis evidence no data from which
the approximate amount of his indebtedness can be ascertained
in 1893. • • •
The state of the proofs is such, relying as it does largely upon
facts obtained from the defendant's testimony, when he kept
no books since 1893, as to render it impossible to ascertain from
the evidence exactly the times of his purchases and the number
and cost of live stock actually purchased by him on the market.
The following summary is gathered from his own statement:
During the period preceding 1900 of, say five years, he purchased 6 car loads of cattle for immediate shipment, the car
loods averaging from 16 to 18 head of cattle. He also during
that time purchased, fed, and sold sheep to the extent of a car
load a year. In 1900 he purchased 10 mules, colts, which were
at once sold; price not stated. He also purchased between 50
and 60 calves, taken onto the farm. He shipped one car load
of cattle and hogs, three cars of hogs, three cars of cattle, two
other car loads of stock, not specially designated by the evidence. In 1901 he bought 10 mule colts, $57 each, which he
kept from a year and a half to two years, and sold for from
$125 to $175 per head. He bought 55 or 57 calves at $14 per
head, which went onto the farm. He shipped one car load of
cattle and hogs, and one car load of cattle, bogs, and sheep.
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In 1902 he bought 140 calves at an average price of $21.25,

out of which he at once sold 40 heifer calves; and shipped two

car loads of cattle and a car load of sheep, hogs, and cattle.

He also purchased 80 shoats (some of his hogs died of cholera);

3 mules of Guyton & Harrington, .3 from Jack Hahn, 1 from

Milt Gustin (one of which he traded to one Black for a pair,

paying $155 to boot), and 2 mules bought in Kansas City, for

the freight on which he drew his check on the Bank of Dear-

born, and which cost $400. The probable estimate of the cost

of the 10 mules would be in the neighborhood of $1,500. He

also had about 100 head of Hereford and Black yearling steers,

mortgaged October 31, 1902. These were probably calves in

1901, but he testifies that he only bought 55 or 57 calves that

year, leaving it inferable that he must have purchased some-

where about 40 or 43 not accounted for as yearlings in 1902;

and it is inferable that they were paid for with the proceeds

of the mortgage of $2,860 which covered them.

It does seem to me, in view of the conspicuous, controlling

facts in this record, that the defendant's case is brought within

the rule given by the court, supra, that where "one's occupa-

tion or business which is of principal concern to him, not

ephemeral, but of some degree of permanency, and on which
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he mainly relies for his livelihood and financial welfare, be other

than farming, he is not 'a person engaged chiefly in farming.'"

Beyond question the defendant's energies of body and mind

and his time were principally devoted to the matter of buying

and marketing live stock as the chief source of his livelihood,

and to which he chiefly looked for financial success. When he

rented lands, it was solely to get more pasture for the stock

he was buying-and preparing for market. His crops cultivated

bore comparatively little relation, in proportion, to the amount

he bought for his feeders. The great bulk of his indebtedness

was for moneys borrowed for his cattle speculation. That was

his permanent, specific business. His farming was merely

auxiliary—the incident, and not the principal thing. Banks

and others loaning him money gave him credit on his cattle,

and took mortgages thereon. His preferred creditors, whose

chattel mortgages are involved in this controversy, were secured

on the live stock he purchased. To hold such a debtor, with

his lands all covered by mortgages, owing $40,000 growing out

of buying and feeding live stock, is chiefly engaged in farm-

ing, it does seem to me would be to yield to a sentiment, rather

In 1902 he bought 140 calves at an average price of $21.25,
out of which he at once sold 40 heifer calves; and shipped two
car loads of cattle and a car load of sheep, hogs, and cattle.
He also purchased 80 shoats (some of his hogs died of cholera) ;
3 mules of Guyton & Harrington, 3 from Jack Hahn, 1 from
Milt Gustin (one of which he traded to one Black for a pair,
paying $155 to boot), and 2 mules bought in Kansas City, for
the freight on which be drew his check on the Bank of Dearborn, and which cost $400. The probable estimate of the cost
of the 10 mules would be in the neighborhood of $1,500. He
also had about 100 head of Hereford and Black yearling steers,
mortgaged October 31, 1902. These were probably calves in
1901, but he testifies that he only bought 55 or 57 calves that
year, leaving it inferable that he must have purchased somewhere about 40 or 43 not accounted for as yearlings in 1902;
and it is inferable that they were paid for with the proceeds
of the mortgage of $2,860 which covered them.
It does seem to me, in view of the conspicuous, controlling
facts in this record, that the defendant's case is brought within
the rule given by the court, supra, that where "one's occupation or business which is of principal concern to him, not
ephemeral, but of some degree of permanency, and on which
he mainly relies for his livelihood and financial welfare, be other
than farming, he is not 'a person engaged chiefly in farming.' ''
Beyond question the defendant's energies of body and mind
and his time were principally devoted to the matter of buying
and marketiug live stock as the chief source of his livelihood,
and to which he chiefly looked for financial success. When he
rented lands, it was solely to get more pasture for the stock
he was buying' and preparing for market. His crops cultivated
bore comparatively little relation, in proportion, to the amount
he bonght for his feeders. The great bulk of bis indebtedness
was for moneys borrowed for his cattle speculation. That was
his permanent, specific business. His farming was merely
auxiliary-the incident, and not the principal thing. Banks
and others loaning him money gave him credit on his cattle,
and took mortgages thereon. His preferred creditors, whose
chattel mortgages are involved in this controversy, were secured
on the live stock he purchased. To hold such a debtor, with
bis lands all covered by mortgages, owing $40,000 growing out
of buying and feeding live stock, is chiefly engaged in farming, it does seem to me would be to yield to a sentiment, rather
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than the spirit of the bankrupt act, which is designed to secure

equality among creditors. Where such a debtor seeks protec-

tion under the exemption of the statute, he should present

tangible, reliable evidence to bring himself within the excep-

tion. This the defendant failed to do to the satisfaction of

the court.

It results that the petition to have the defendant adjudged

a bankrupt should be sustained.6 ^

c. What time governs as to classification.

PLICKINGER v. FIRST NAT. BANK

145 Fed. 162, 76 C. C. A. 132

(Circuit Court of Appeals, Sixth Circuit. May 1, 1906)

than the spirit of the bankrupt act, which is designed to S<'f'Urc
equality among creditors. Where such a debtor speks protection Ullder the exemption of the statute, he should preSPHt
tangible, reliable evidence to bring himself within the exception. This the defendant failed to do to the satisfaction of
the court.
It results that the petition to have the defendant adjudged
a bankrupt should be sustained.6

SEVERENS, Circuit Judge. This cause comes here on an

appeal from an order of the district court adjudging Flickinger

a bankrupt. • • •

c. What time governs as to classification.

Upon the merits, the first question arises upon the conten-

tion that Flickinger was exempt from bankruptcy proceedings

FLICKINGER v. FIRST NAT. BANK

under § 4b of the act of July 1, 1898 (c. 541, 30 Stat.

547 [U. S. Comp. St. 1901, p. 3423]), because he was a person

145 Fed. 162, 76 C. C. A. 132

chiefly engaged in farming. The evidence shows that for some

years prior to August, 1903, Flickinger resided at Galion, Craw-

(Circuit Court of Appeals, Sixth Circuit. May 1, 1906)

ford Co., Ohio, and was actively engaged in the business of

the Flickinger Wheel Company, a manufacturing corporation
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employing a great number of men, and located at that place,

of which he was a stockholder, director, the president, and gen-

eral manager. He had also owned and cultivated a farm in

Logan county, which with the implements and stock upon it

was sold by the assignee for $21,000, and which was managed

by him, or under his direction, and on which he had a house,

which was occupied by him and frequently by his family when

he visited it for the purpose of giving direction to the cultiva-

tion and management of the farm. He went there once or twice

6—Cf. Tn re Taylor, Mattoon

Nat. Bk. v. First Nat. Bk., 102 Fed.

728, 42 C. C. A. 1; In re Hoy, 137

Fed. 175; Bisev. Bordner, 140 Fed.

566; Gregg v. Mitchell, 166 Fed.

725, 92 C. C. A. 415; In re Dwyer,

184 Fed. 880, 107 C. C. A. 204;

American Agricultural Chem. Co.

v. Brinkley, 194 Fed. 411, 114 C. C.

A. 373. As to a corporation engaged

in farming, see In re Sugar Co., 129

Fed. 640; as to a partnership, H.

D. Still's Sons v. Bank, 209 Fed.

749, 126 C. C. A. 473.

SEVERENS, Circuit Judge. This cause comes here on an
appeal from an order of the district court adjudging Flickinger
a bankrupt. • • •
Upon the merits, the first question arises upon the contention that Flickinger was exempt from bankruptcy procee~Hngs
under § 4b of the act of July 1, 1898 (c. 541, 30 Stat.
547 [U. S. Comp. St. 1901, p. 3423] ), because he was a person
chiefly engaged in farming. The evidence shows that for some
years prior to August, 1903, Flickinger resided at Galion, Crawford Co., Ohio, and was actively engaged in the business of
the Flickinger Wheel Company, a manufacturing corporation
employing a great number of men, and located at that place,
of which he was a stockholder, director, the president, and general manager. He had also owned and cultivated a farm in
Logan county, which with tbe implements and stock upon it
was sold by the assignee for $21,000, and which was managed
by him, or under his direction, and on which he had a house,
which was occupied by him 11nd frequently by his family when
be visited it for the purpose of giving direction to the cultivation and management of the farm. He went there once or twice
6-Cf. Jn re Taylor, Mattoon
Nat. Rk. v. First Nat. Bk., 102 Fed.
i~S. 42 C. C. A. 1; In re Hoy, 137
'F'e<t. 175; Ri&e v. Bordner, 140 Fed.
566; Gregg v. Mitchell, 166 Fed.
725, 92 C. C. A. 415; In re Dwyer,
184 Fed. 880, 107 C. C. A. 204 ;

American Agricultural Chem. Co.
v. Brinkley, 194 Fed. 411, 114 C. C.
A. 373. As to a corporation engaged
in farming, ~ee In re Sugar Co., l 29
Fed. 640; as to a partnership, H.
D. Still 's Sons v. Bank, 209 Fed.
749, 126 C. C. A. 473.
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a week, and telephoned his orders when he was otherwise en-

gaged. He bought whatever was bought upon the farm, and

sold all its products. In August, 1903, the wheel company went

into the "Wheel Trust," so called, after which he was not

actively occupied in its affairs. In January, 1904, the wheel

company went into the hands of a receiver appointed by the

court of common pleas of Crawford county. On May 3, 1904,

he made a general assignment for the benefit of creditors. The

petition in bankruptcy was filed September 2, 1904. Down to

the time when he made his assignment, he had made occasional

visits to his farm in Logan county, and gave direction regard-

ing its management, much as he had done while managing the

business of the Flickinger Wheel Company. He says that he

had no other business than farming after his company went

into the hands of the receiver, and that he had the sole and

exclusive management of the farm thereafter. His statement

is not contradicted and is confirmed by other witnesses, and it

does not appear that he intended to engage in any other busi-

ness. It is difficult to see how, after he made a general assign-

ment on May 3, 1904, which, of course, conveyed his farm, he

could properly be said to be chiefly engaged in farming. Four

months passed before the petition in bankruptcy was filed. We
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think it could not be held that he was engaged in farming when

the petition was filed. The farm was sold on July 17, 1904, by

the assignee, who at that time was in control of it. We think

the fair conclusion from the facts shown would be that prior to

the time when the business of the wheel company went into the

hands of the receiver (January, 1904), Flickinger was engaged

in two kinds of business—manufacturing and farming—of

which the former was the chief; that after that time he was

not engaged in that business, and that farming became his chief,

in fact his only, occupation, and continued such until his as-

signment in May, 1904.

The decisive question would therefore seem to be whether

§ 4b refers to the time when an act of bankruptcy is com-

mitted for the purpose of determining the occupation, as some

of the courts in bankruptcy have held, or to the time of filing

the creditors' petition, which seems to be the natural meaning

of the words employed. It was held In re Luckhardt (D. C.)

101 Fed. 807, and In re Mackey (D. C.) 110 Fed. 355, that the

time referred to by this exception in the act is the time when

the act was done which was the ground of the adjudication.

a week, and telephoned his orders when he was otherwise engaged. He bought whatever was bought upon the farm, and
sold all its prorlucts. In August, 1903, the wheel company went
into the "Wheel Trust," so called, after which he was not
actively occupied in its affairs. In January, 1904, the wheel
company went into the hands of a receiver appointed by the
court of common pleas of Crawford county. On May 3, 1904,
he made a general assignment for the benefit of creditors. The
petition in bankruptcy was filed September 2, 1904. Down to
the time when he made his assignment, he had made occasional
visits to his farm in Logan county, and gave direction regarding its management, much as he had done while managing the
business of the Flickinger Wheel Company. He says that he
had no other business than farming after his company went
into the hands of the receiver, and that he had the sole and
exclusive management of the farm thereafter. His statement
is not contradicted and is confirmed by other witnesses, and it
does not appear that he intended to engage in any other business. It is difficult to see how, after he made a general assignment on May 3, 1904, which, of course, conveyed his farm, he
could properly be said to be chiefly engaged in farming. Four
months passed before the petition in bankruptcy was filed. We
think it could not be held that be was engaged in farming when
the petition was filed. The farm was sold on July 17, 1904, by
the assignee, who at that time was in control of it. We think
the fair conclusion from the facts shown would be that prior to
the time when the business of the wheel company went into the
hands of the receiver (January, 1904), Flickinger was engaged
in two kinds of business-manufacturing and farming--0f
which the former was the chief; that after that time he was
not engaged in that business, and that farming became his chief,
in fact his only, occupation, and continued such until his assignment in May, 1904.
The decisive question would therefore seem to be whether
§ 4b refers to the time when an act of bankruptcy is committed for the purpose of determining the occupation, as some
of the courts in bankruptcy have held, or to the time of filing
the creditors' petition, which seems to be the natural meaning
of the words employed. It was held In re Luckhardt (D. C.)
101 Fed. 807, and In re Mackey (D. C.) 110 Fed. 355, that the
time referred to by this exception in the act is the time when
the act was done which was the ground of the adjudication.
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This construction was adopted, because it was thought neces-

sary in order to defeat attempts which bankrupts might make

to escape the consequences of their acts by running under the

shelter of an excepted occupation. If the language used is fairly

susceptible of this interpretation, the argument from inconven-

ience would justify the proposed construction. This question was

presented in the case of In re Pilger (D. C.) 118 Fed. 206,

before Judge Seaman, who expressed doubt about it, but passed

it by, holding that it was unnecessary to decide it in that case.

In the case entitled In re Matson (D. C.) 123 Fed. 743, Judge

Arehbald, in deciding whether the respondent should be ad-

judged bankrupt, referred the question of occupation to the

time when he was passing upon it; but we do not know whether

the question was debated before him or not. Judge Brown, in

construing the words in § 4b, which include certain cor-

porations and exclude others from the operation of the law,

said:

"These words must be interpreted in the sense in which they

are commonly used and received, and not in any strained or

unnatural sense, for the purpose of including or of excluding

particular corporations.''

In re N. Y. & W. Water Co. (D. C.) 98 Fed. 711, 713.

A majority of the court is inclined to think that the statute
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should be regarded as having reference to the conditions exist-

ing at the time when the act of bankruptcy is committed. Upon

this construction, the facts would require a finding that the

respondent was within the exception.

There are no other questions which require consideration.

The order must be reversed, with costs to the appellant.7

TIFFANY v. LA PLUME CONDENSED MILK CO.

141 Fed. 444

(District Court, M. D. Pennsylvania. October 20, 1905)

ARCHBALD, District Judge. The controversy here is one

of jurisdiction. The respondent, a New Jersey corporation,

7—An application for a writ of

certiorari was denied by the United

States Supreme Court in 203 TJ. 8.

595, 51 L. ed. 332, 27 Sup. Ct. 783.

Acc. In re Leland, 185 Fed. 830;

In re Folkstad, 199 Fed. 363, and

This construction was adopted, because it was thought necessary in order to defeat attempts which bankrupts might mak,,
to escape the consequences of their acts by running under ~hr!
shelter of an excepted occupation. If the language used is fairly
susceptible of this interpretation, the argument from inconvenience would justify the proposed construction. This question was
presented in the case of In re Pilger (D. C.) 118 Fed. 206,
before Judge Seaman, who expressed doubt about it, but passed
it by, holding that it was unneceSMry to decide it in that case.
In the case entitled In re Matson (D. C.) 123 Fed. 743, Judge
Archbald, in deciding whether the respondent should be adjudged bankrupt, referred the question of occupation to the
time when he was passing upon it; but we do not know whether
the question was debated before him or not. Judge Brown, in
construing the words in § 4b, which include certain corporations and exclude others from the operation of the law,
said:
"These words must be interpreted in the sense in which they
are commonly used and received, and not in any strained or
unnatural sense, for the purpose of including or of excluding
particular corporations. ''
In re N. Y. & W. Water Co. (D. C.) 98 Fed. 711, 713.
A majority of the court is inclined to think that the statute
should be regarded as having reference to the conditions existing at the time when the act of bankruptcy is committed. Upon
this construction, the facts would require a finding that the
respondent was within the exception.
There are no other questions which require consideration.
The order must be reversed, with costs to the appellant. 7

see note in 11 Mich. Law Rev. 246.

But see In re Matson, 123 Fed.

743.

TIFF ANY v. LA PLUME CONDENSED MILK CO.

141 Fed. 444
(District Court, M. D. Pennsylvania. October 20, 1905)
ARCHBALD, District Judge. The controversy here is one
of jurisdiction. The respondent, a New Jersey corporation,
7-An application for a writ of
eertiorari was denied by the United
States Supreme Court in 203 U. S.
595, 51 L. ed. 332, 27 Sup. Ct. 783.
Aoc. In re Leland, 185 Fed. 830;

In re Folkl!tad, 199 Fed. 363, and
note in 11 MICH. LAW REV. 246.
But aee In re Matson, 123 Fed.
743.
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denies by its plea that it has had its principal place of business

within the district for the greater portion of six months pre-

ceding the institution of these proceedings, as averred in the

petition, and as is essential; there being no claim of residence

or domicile. Bankr. Act July 1, 1898, c. 541, § 2 (1), 30 Stat.

545 [U. S. Comp. St. 1901, p. 3420]. The evidence shows that

while" incorporated under the laws of New Jersey—and, in or-

der to comply with them, having a nominal office at Camden in

that state—the company was engaged in the business of manu-

facturing and selling condensed milk at La Plume and at Brook-

lyn, Pa., in this district, from the early part of 1903 up to

October 6, 1904, when its plant at the latter place was destroyed

by fire; that at the other having been sold the previous Jan-

uary. It also had during the same period a central office at

Scranton, from which the management of the company was

directed; the whole of its corporate business having been con-

ducted in these three places. The fire, however, broke up what

was left of its manufacturing business, which was not after-

wards resumed. But it still retained its central office at Scran-

ton, and from it, through its treasurer as its executive officer,

with the assistance of a regularly employed stenographer, pro-

ceeded to settle up its affairs. An adjustment of the insurance
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was secured, amounting to some $14,000, a considerable por-

tion of which was not paid until the latter part of November;

the relics of the fire were disposed of; accounts aggregating

about $5,000 were collected in, the money received from these

several sources being deposited in a local bank; and sundry

bills which were due were compromised and paid. The man-

ager of the burned condensary was also retained until the mid-

dle of November, and a man put in charge of what was left of

the property for some two months after that. This was the

situation on February 2, 1905, when the present petition was

filed; the debts due to the petitioning creditors having been

incurred in the course of its condensing business.

There can be no question upon this showing as to the prin-

cipal place of business of the company being within the district,

not only for the greater part, but the whole, of the six months

necessary to give jurisdiction. In re Marine Machine Co., 1

Am. Bankr. Rep. 421, 91 Fed. 630; In re Brice, 2 Am. Bankr.

Rep. 197, 93 Fed. 942; In re Elmira Steel Co., 5 Am. Bankr.

Rep. 484; Dressel v. North State Lumber Co., 5 Am. Bankr.

Rep. 744, 107 Fed. 255; In re Mackey, 6 Am. Bankr. Rep. 577,

denies by its plea that it has had its principal place of business
within the district for the greater portion of six months preceding the i11stitution of these proceedings, as averred in the
petition, and as is essential; there being no claim of residence
or domicile. Dankr. Act July 1, 1B98, c. 541, § 2 ( 1), 30 Stat.
545 [U.S. Comp. St. 1901, p. 3420]. The evidence shows that
while' incorporated under the laws of New Jersey-and, in order to comply with them, having a nominal office at Camden in
that state-the company was engaged in the business of manufacturing and selling condensed milk at La Plume and at Brooklyn, Pa., in this district, from the early part of 1903 up to
October 6, 1904, when its plant at the latter place was destroyed
by fire; that at the other having been sold the previous January. It also had during the same period a central office at
Scranton, from which the management of the company was
directed; the whole of its corporate business having been conducted in these three places. The fire, however, broke up what
was left of its manufacturing business, which was not afterwards resumed. But it still retained its central office at Scranton, and from it, through its treasurer as its executive officer,
with the assistance of a regularly employed stenographer, proceeded to settle up its affairs. An adjustment of the insurance
was secured, amounting to some $14,000, a considerable portion of which was not paid until the latter part of November;
the relics of the fire were disposed of; accounts aggregating
about $5,000 were collected in, the money received from these
several sources being deposited in a local bank ; a.nd sundry
bills which were due were compromised and paid. The manager of the burned condensary was also retained until the middle of N9vember, and a man put in charge of what was left of
the property for some two months after that. This was the
situation on February 2, 1905, when the present petition was
filed; the debts due to the petitioning creditors having been
incurred in the course of its condensing business.
There can be no question upon this showing as to the principal place of business of the company being within the district,
not only for the greater part, but the whole, of the six months
necessary to give jurisdiction. In re Marine Machine Co., 1
Am. Bankr. Rep. 421, 91 Fed. 630; In re Brice, 2 Am. Bankr.
Rep. 197, 93 Fed. 942; In re Elmira Steel Co., 5 Am. Bankr.
Rep. 484; Dressel v. North State Lumber Co., 5 Am. Bankr.
Rep. 744, 107 Fed. 255; In re Mackey, 6 Am. Ba.nkr. Rep. 577,
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110 Fed. 355; In re Magid-Hope Silk Co., 6 Am. Bankr. Rep.

610, 110 Fed. 352. The fact is that (not counting the ncminnl

office at Camden, N. J.) pot only the principal part, hut sub-

stantially the whole, of its business was conducted here. It is

contended, however, that after October 6th, the date of the fire,

it was engaged in nothing hut liquidation, which is not the doing

of business within the meaning of the law, the business required

to be done, either by a corporation or an individual, in order

to give jurisdiction, being none other than that by which either

is made liable to bankruptcy, and that, the respondent here

having been out of such business for nearly four months of the

six next preceding the filing of the petition, the court has no

jurisdiction over it, and the proceedings cannot be maintained.

The question involved in this contention is not altogether a

new one, although the particular form which it assumes here

may be. "Fuit agree," as it is said in Heylor v. Hall, Palmer,

325 (1619-1629), "q si un exercise traffique, e donque devient

indebted, e apres desert son trade, e line in le pais sans ascu

trade, mes sur son ire, e luy conceale de ses Creditors, uncore

est Bankrupt quia vive p son trade, qnt le Debt grow." (It

was agreed that if one engages in traffic and thereby becomes

indebted, and afterwards abandons his trade and lives in the

country without any trade, but upon his gains, and conceals it
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from his creditors, yet is he a bankrupt, because he lives by

means of the trade out of which the debt grew). In line with

this, in Meggott v. Mills, 12 Mod. 159, s. c. Ld. Raym. 286, a

person exercising the trade of a victualer, in which he was liable

to bankruptcy, contracted a debt, and subsequently quit the

trade and became an innkeeper, after which he committed an

act of bankruptcy, and it was held that, though a man quit his

trade, he may be bankrupt for the debts that he owed before.

And in Ex parte Bamford, 15 Vesey, 449, Lord Eldon declared

that a commission in bankruptcy could be sustained beyond

doubt by an act of bankruptcy committed after retiring from

trade; the debts contracted during trade remaining unpaid. To

the same effect are Dawe v. Holsworth, Peake, 64, Doe ex dem.

v. Hayward, 2 Car. & Payne, 134, and Bailie v. Grant, 9 Bing.

121; it being stated in the latter case by Tindal, C. J., that the

point was settled. It seems to have been carried one step fur-

ther, or at least a new form given to it, in Ex parte Griffiths,

3 De G., M. & G. 174, where it was said by Knight Bruce, L. J.:

"A trader, who, after having become indebted, leaves off trade,

110 Fed. 355; In re Magid-Hope Silk Co., 6 Am. Bankr. Rep.
610, 110 Fed. 352. The fact is that (not counting the nc,.ninrl
office at Camden, N. J.) pot only the principal part, but suhstantially the whole, of its business was conducted here. It is
contended, however, that after October 6th, the date of the fire,
it was engaged in nothing but liquidation, which is not the doing
of business within the meaning of the law, the businrss required
to be done, either by a corporation or an individual, in or<ler
to give jurisdiction, being none other than that by which either
is made liable to bankruptcy, and that, the respondent hne
having been out of such business for nearly four months of the
!tlx next preceding the filing of the petition, the court has no
jurisdiction over it, and the proceedings cannot be maintained.
The question involved in this contention is not altogether a
new one, although the particular form which it assumes here
may be. "Fuit agree," as it is said in Heylor v. Hall, Palmer,
325 (1619-1629), "q si un exercise traffique, e donque devient
indebted, e apres desert son trade, e liue in le pais sans asc1t
tt-ade, mes su-r st>n tre, e luy conceale de ses Credito.rs, uncor~
est Bankn.ipt quia vive p son trade, qnt le Debt grow." (It
\Vas agreed that if one engages in traffic and thereby becomes
indebted, and afterwards abandons his trade and lives in the
~ountry without any trade, but upon his gains, and conceals it.
from his creditors, ye"t is he a bankrupt, because he lives by
means of the trade out of which the debt grew). Iu line with
this, in Meggott v. Mills, 12 Mod. 159, s. c. Ld. Raym. 286, a
person exercising the trade of a victualer, in which he was liable
to bankruptcy, contracted a debt, and subsequently quit the
trade and became an innkeeper, after which he committed an
act of bankruptcy, and it was held that, though a man <Juit his
trade, he may be bankrupt for the debts that he owed before.
And in Ex parte Bamford, 15 Vesey, 449, Lord Eldon declared
that a commission in bankruptcy could be sustained beyond
doubt by an act of bankruptcy committed after retiring from
trade; the debts contracted during trade remaining unpaid. To
the same effect are Dawe v. Holsworth, Peake, 64, Doe ex dem.
v. Hayward, 2 Car. & Payne, 134, and Bailie v. Grant, 9 Bing.
121; it being stated in the latter case by Tindal, C. J., that the
point was settled. It seems to have been carried one step further, or at least a new form given to it, in Ex parte Griffiths,
3 De G., :\I. & G. 174, where it was said by Knight Bruce, L. J.:
''A trader, who, after having become indebted, leaves off trade, ·
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is not to be heard to say to his creditor that the trading has

been left off, if a question arises whether the debtor can or can-

not be, as a trader, made bankrupt." And Lord Alverstone,

C. J., In re Worsley, 1 K. B. (1901) 309, similarly declares

that, so long as a debtor does not pay the debts which he con-

tracted while engaged in trade, he is to be regarded as still so

engaged. The doctrine of these cases was adopted and applied

in this country, in Everett v. Derby, 5 Law Rep. 225, Fed. Cas.

No. 4,576, a case arising under the bankruptcy act of 1841. Tt

was there objected that the respondent was not liable to bank-

ruptcy, not being at the time of the alleged acts, nor at the time

of the filing of the petition a merchant actually using the trade

of merchandise, nor yet a retailer, so as to bring him within the

law. But it was held by Judge Ware, on the authority of what

was said by Lord Eldon in Ex parte Bamford, supra, that the

proceedings should be sustained.

A case under the present act, more nearly approaching to the

one in hand, is to be found In re Luckhardt, 4 Am. Bankr. Rep.

307, 101 Fed. 807. The bankrupt there, who was engaged in the

retail boot and shoe trade, abandoned it and went to farming-;

and, a petition having been filed against him, it was claimed

that he was exempt. In holding him liable, however, it is said
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by Hook, J.:

"The exemption from involuntary proceedings in favor of

wage earners and persons engaged chiefly in farming or the

tillage of the soil is not intended as a means of escape for in-

solvents, whose property was acquired and whose debts were

incurred in other occupations recently engaged in. If the right

of the creditors to institute involuntary proceedings may be

thus defeated by the debtors within the period allowed for the

commencement of such proceedings, it could be defeated by a

change of occupation made coincidently with the commission

of an act of bankruptcy, and an insolvent debtor would thus be

permitted to dispose of a stock of merchandise or other prop-

erty, distribute the proceeds thereof in such manner as pleased

him, immediately become for the time being a tiller of the soil,

or a wage earner, • • * and so avoid the operation of the

bankruptcy act. Such a result is not in accord with the purpose

nor within the spirit of the law. A petition in an involuntary

proceeding must be filed within four months after the commis-

sion of the act of bankruptcy relied on, and, if an insolvent,

who is engaged in an occupation which is within the purview

is not to be beard to say to bis creditor that the trading has
been left off, if a question arises whether the debtor can or cannot be, as a trader, made bankrupt." And Lord Alverstone,
C. J., In re Worsley, 1 K. B. (1901) 309, similarly declares
that, so long as a debtor does not pay the debts which he contrac'tcd while engaged in trade, he is to be regarded as still so
engaged. The doctrine of these cases was adopted and applied
in this country, in Everett v. Derby, 5 Law Rep. 225, Fed. Cas.
No. 4,576, a case arising under the bankruptcy act of 1841. It
was there objected that the respondent was not liable to bankruptcy, not being at the time of the alleged acts, nor at the time
of the filing of the petition a merchant actually using the trade
of merchandise, nor yet a retailer, so as to bring him within the
law. But it was held by Judge Ware, on the authority of what
was said by Lord Eldon in Ex parte Bamford, supra, that the
proceedings should be sustained.
A case under the present act, more nearly approaching to the
one in hand, is to be found In re Luckhardt, 4 Am. Bankr. Rep.
307, 101 Fed. 807. The bankrupt there, who was engaged in the
retail boot and shoe trade, abandoned it and went to farming ;
and, a petition having been filed against him, it was claimed
that he was exempt. In holding him liable, however, it is said
by Hook, J.:
''The exemption from involuntary proceedings in favor of
wage earners and persons engaged chiefly in farming or the
tillage of the soil is not intended as a means of escape for insolvents, whose property was acquired and whose debts were
incurred in other occupations recently engaged in. If the right
of the cr;ditors to institute involuntary proceedings may be
thus defeated by the debtors within the period allowed for the
commencement of such proceedings, it could be defeated by a
change of occupation made coincidently with the commission
of an act of bankruptcy, and an insolvent debtor would thus be
permitted to dispose of a stock of merchandise or other property, distribute the proceeds thereof in such manner as pleased
him, immediately become for the time being a tiller of the soil,
or a wage earner, • • • and so avoid the operation of the
bankruptcy act. Such a result is not in accord with the purpose
nor within the spirit of the law. A petition in an involuntary
proceeding must be filed within four months after the commission of the act of bankruptcy relied on, and, if an insolvent,
who is engaged in an occupation which is within the purview
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of the law, has committed an act rendering him amenable to

its provisions, and desires within such period to adopt one of

the callings favored by the law and exempted from its operation

in respect of involuntary proceedings, he should not be per-

mitted to carry with him the property previously accumulated,

to the defrauding of pre-existing creditors. The excepted occu-

pations are not designed as a refuge for insolvent debtors, laden

with property and fleeing from other callings. The right of

the creditors to proceed within the period limited after the com-

mission of an act of bankruptcy cannot be thus defeated by the

debtor."

Closely in point is In re White Mountain Paper Co., 11 Am.

Bankr. Rep. 491, 127 Fed. 180, where a corporation, organized

under the laws of New Jersey for the purpose of manufactur-

ing pulp, acquired land and erected a plant in New Hampshire

for the purpose of engaging in that business, but became in-

volved before any direct manufacturing was done. In holding

it liable to proceedings in bankruptcy, notwithstanding the lat-

ter circumstance, it is said by Aldrich, J.:

"The question • • * does not depend upon * * *

whether the corporation was at the particular time of the peti-

tion actually engaged in * * * the process of manufactur-

ing. My impression would be that the language 'engaged prin-
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cipally in manufacturing • * * pursuits' was used for the

purpose of describing the kind of a corporation which may be

put into bankruptcy, and that it was not intended that the

operation of the bankrupt law upon a corporation of a kind

within the meaning of the statute should depend upon the ques-

tion whether it was actually engaged in manufacturing at the

particular time when the petition is filed."

This case was affirmed on appeal (11 Am. Bankr. Rep. 633,

127 Fed. 643, 62 C. C. A. 369) upon the somewhat narrower

ground that, in the opinion of the court, manufacturing, under

the evidence, had in fact begun, although only in its earlier

stages—a view which, while it may not adopt, does not detract

from, that expressed by the lower court. Finally, In re Moench

Co., 12 Am. Bankr. Rep. 240, 130 Fed. 685, 66 C. C. A. 37,

where the corporation at the time of filing the petition was in

the hands of receivers appointed by a state court, it was con-

tended, similarly to what it is here, that the company, having

ceased to do business when the receivers were appointed, was

not within the provisions of the act. But it was said by La-

of the law, bas committed an act rendering him amenable to
its provisions, and desires within such period to adopt qne of
the callings favored by the law and exempted from its operation
in respect of involuntary proceedings, be should not be permitted to carry with him the property previously accumulated,
to the defrauding of pre-existing creditors. The excepted occupations are not designed as a refuge for insolvent debtors, laden
with property and fleeing from other callings. The right of
the creditors to proceed within the period limited after the commission of an act of bankruptcy cannot be thus defeated by the
debtor."
Closely in point is In re White Mountain Paper Co., 11 Arn.
Bankr. Rep. 491, 127 Fed. 180, where a corporation, organized
under the laws of New Jersey for the purpose of manufacturing pulp, acquired land and erected a plant in New Hampshire
for the purpose of engaging in that business, but became involved before any direct manufacturing was done. In holding
it liable to proceedings in bankruptcy, notwithstanding the lat·
ter circumstance, it is said by Aldrich, J.:
"The question • • • does not depend upon • • •
whether the corporation was at the particular time of the petition actually engaged in • • • the process of manufacturing. My impression would be that the language 'engaged principally in manufacturing • • • pursuits' was used for the
purpose of describing the kind of a corporation which may he
put into bankruptcy, and that it was not intended that the
operation of the bankrupt law upon a corporation of a kind
within the meaning of the statute should depend upon the question whether it was actually engaged in manufacturing at the
particular time when the petition is filed.''
This case was affirmed on appeal. (11 Am. Bankr. Rep. 633,
127 Fed. 643, 62 C. C. A. 369) upon the somewhat narrower
ground that, in the opinion of the court, manufacturing, under
the evidence, had in fact begun, although only in its earlier
stages-a view which, while it may not adopt, does not detract
from, that expressed by the lower court. Finally, In re Moench
Co., 12 Am. Bankr. Rep. 240, 130 Fed. 685, 66 C. C. A. 37,
where the corporation at the time of filing the petition was in
the hands of receivers appointed by a state court, it was contended, similarly to what it is here, that the company, having
ceased to do business when the receivers were appointed, was
not within the provisions of the act. But it was said by La.-
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combe, J., speaking for the Court of Appeals of the Second

Circuit:

"No case is cited in support of this proposition, and, in the

absence of authority, we shall be unwilling to hold that a cor-

poration could thus easily avoid the operation of the bank-

ruptcy act by making a general assignment, or by securing the

appointment of receivers, or by ceasing to do any business, be-

fore its creditors filed a petition against it.'!

While neither of the authorities so cited may be in exact cor-

respondence with the case in hand, the principle to be deduced

from them, applicable thereto, is clear. The liability of a per-

son, whether natural or artificial, to bankruptcy is to be judged

by the character of the pursuit in which such person was en-

gaged at the time the debts due the petitioning creditors were

incurred, with respect to which it may be conceded that, as to

a corporation, its actual business is to be considered, and not

that which it might possibly have undertaken by virtue of au-

thorized but unexercised powers. In re New York & W. Water

Co., 3 Am. Bankr. Rep. 508, 98 Fed. 711; In re Tontine Surety

Co., 8 Am. Bankr. Rep. 421, 116 Fed. 401. As to such debts,

an individual does not lose his previous character by ceasing to

carry on the business in which they were contracted and turn-
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ing to another, in which he is not liable to bankruptcy, and

neither does a corporation, by stopping business altogether and

going into liquidation, voluntary or involuntary. In either case,

as to debts previously contracted, the business character of such

person, in the contemplation of the law, remains the same.

Wherever, therefore, the principal place of business of such

person has been established for the greater part of six months

preceding the filing of the petition, and without regard to the

business there carried on, as to debts previously contracted,

proceedings may be maintained.

This is not to deny the force of those cases which hold that,

where a person ceases to belong to one of the excepted classes,

he becomes liable according to the class in which he is found at

the time proceedings are instituted. In re Matson, 10 Am.

Bankr. Rep. 473, 123 Fed. 743; Hoffschlaeger v. Young Nap,

12 Am. Bankr. Rep. 521. It is simply that a different prin-

ciple applies. Nor does it seem to make any difference that the

debts due the petitioning creditors were incurred before the

change (Butler v. Easto, Doug. 295), provided only the act of

bankruptcy has been committed since. Bailie v. Grant, 9 Bing.

combe, J., speaking for the Court of Appeals of the Second
<Jircuit:
"No case is cited in support of this proposition, and, in the
absence of authority, we shall be unwilling to hold that a corporation could thus easi1y avoid the operation of the bankruptcy act by making a general assignment, or by securing the
appointment of receivers, or by ceasing to do any business, before its creditors filed a petition against it.'~
While neither of the authorities so cited may be in exact correspondence with the case in hand, the principle to be deduced
from them, applicable thereto, is clear. The liability of a person, whether natural or artificial, to bankruptcy is to be judged
by the character of the pursuit in which such person was engaged at the time the debts due the petitioning creditors were
incurred, with respect to which it may be conceded that, as to
a corporation, its actual business is to be considered, and not
that which it might possibly have undertaken by virtue of authorized but unexercised powers. In re New York & W. Water
Co., 3 Am. Bankr. Rep. 508, 98 Fed. 711; In re Tontine Surety
Co., 8 Am. Bankr. Rep. 421, 116 Fed. 401. As to such debts,
an individual does not lose his previous character by ceasing to
carry on the business in which they were contracted and turning to another, in which he is not liable to bankruptcy, and
neither does a corporation, by stopping business altogether and
going into liquidation, voluntary or involuntary. In either case,
as to debts previously contracted, the business character of such
person, in the contemplation of the law, remains the same.
Wherever, therefore, the principal place of business of such
person has been established for the greater part of six months
preceding the filing of the petition, and without regard to the
business there carried on, as to debts previously contracted,
proceedings may be maintained.
This is not to deny the force of those cases which hold that,
where a person ceases to belong to one of the excepted classes,
he becomes liable according to the class in which he is found at
the time proceedings are iDBtituted. In re Matson, 10 Am.
Bankr. RC'p. 473, 123 Fed. 743; Hoffschlaeger v. Young Nap,
12 Am. Baukr. Rep. 521. It is simply that a different principle applies. Nor does it seem to make any difference that the
debts due the petitioning creditors were incurred before the
change (Butler v. Easto, Doug. 295), provided only the act of
bankruptcy has been committed since. Bailie v. Grant, 9 Bing.
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121. As declared in the latter case, "a debt contracted before

trade, but remaining unpaid at and after the time the debtor

enters into trade," is "a subsisting debt for every purpose, and

subject to every consequence which belongs to a debt originally

contracted during trade." But without enlarging upon this,

which is somewhat obiter, whatever be the rule where a change

is made from an exempt to a nonexempt class, there can be no

question as to what is the rule here.

The exceptions to the report of the referee are overruled, the

issue raised by the plea is found in favor of the petitioners, and

the respondent is directed to answer over witiain 10 days.8

2. PERSONS OF ABNORMAL, LEGAL STATUS

a. Infants

In re WALRATH

175 Fed. 243

(District Court, N. D. New York. January 4, 1910)

121. As declared in the latter case, ''a debt contracted befon'
trade, but remaining unpaid at and after the time the debtor
enters into trade," is "a subsisting debt for every purpose, and
subject to every consequence which belongs to a debt origiually
contracted during trade." But without enlarging upon this,
which is somewhat obiter, whatever be the rule where a change
is made from an exempt to a nonexempt class, there can be no
question as to what is the rule here.
The exceptions to the report of the referee are overruled, the
issue raised by the plea is found in favor of the petitioners, and
the respondent is directed to answer over wifoin 10 days.8

RAY, District Judge. The above-named bankrupt is an in-

fant under the age of 21 years, and it is alleged that for such

reason this court has no jurisdiction to grant a discharge in

2.

PERSONS OF ABNORMAL LEGAL STATUS

this proceeding. Henry L. Walrath filed his voluntary petition

in bankruptcy on or about May 26, 1909. An adjudication was

a. Infants

made, and the matter referred to C. L. Stone, Esq., one of the
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referees in bankruptcy. The first meeting of creditors was held

In re WALRATH

July 19, 1909, and Frank E. Parsnow, a creditor, appeared and

filed his claim in the sum of $939.40, and same was duly proved

175 Fed. 243

and allowed. A. H. Sheldon was appointed trustee of the estate

of said bankrupt, and Parsnow participated in such appoint-

(District Court, N. D. New York. January 4, 1910)

ment. The trustee duly qualified and acted. Parsnow de-

manded an examination of such bankrupt, and such examina-

tion was had. It appears there were no assets. No other cred-

itor proved a claim. September 15, 1909, the bankrupt filed

his petition in due form, asking a discharge under the bank-

ruptcy law. The referee has filed his certificate of conformity

and recommends a discharge. On the return of the order to

show cause on such petition for a discharge, said Frank E.

8—Acc. In re Bnrgin, 173 Fed.

726; In re Wakefield, 182 Fed. 247;

see note in 23 Harv. Law Rev. 393.

RAY, District Judge. The above-named bankrupt is an infant under the age of 21 years, and it is alleged that for such
reason this court has no jurisdiction to grant a discharge in
this proceeding. Henry L. Walrath filed his voluntary petition
in bankruptcy on or about May 26, 1909. An adjudication was
made, and the matter referred to C. L. Stone, Esq., one of the
referees in bankruptcy. The first meeting of creditors was held
July 19, 1909, and Frank E. Parsnow, a creditor, appeared and
filed his claim in the sum of $939.40, and same was duly proved
and allowed. A. H. Sheldon wa~ appointed trustee of the estate
of said bankrupt, and Parsnow participated in such appointment. The trustee duly qualified and acted. Parsnow demanded an examination of such bankrupt, and such examination was had. It appears there were no assets. No other creditor proved a claim. September 15, 1909, the bankrupt filed
his petition in due form, asking a discharge under the bankruptcy law. The referee has filed his certificate of conformity
and recommends a discharge. On the return of the order to
show cause on such petition for a discharge, said Frank E.
8--~cc.
In re Burgin, 173 Fed.
726; In re Wakefield, 182 Fed. 247;
aee note in 23 HARV. LAW REV. 393.
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Parsnow, who had proved such claim, filed specifications of ob-

jection to the discharge of the bankrupt on the ground that, he

being an infant, the court has no jurisdiction to grant such

order.

The claim of Parsnow proved and allowed, and which gives

him standing in court, is the amount of a judgment in his favor

against Walrath in an action for negligence, from which no

appeal has been taken. The said objecting creditor has not at

any stage moved to open the adjudication or dismiss the peti-

tion instituting the bankruptcy proceedings. Infants are liable

for some debts, and they and their property may be bound in

judgment therefor. This claim of Parsnow is one of that class.

It has been so adjudicated by a court of competent jurisdiction.

Walrath, the bankrupt, owes the debt. He owed the debt when

the proceeding in bankruptcy was instituted. The law has so

adjudged. The bankruptcy act, "An act to establish a uniform

system of bankruptcy throughout the United States," approved

July 1, 1898 (Act July 1, 1898, c. 541, 30 Stat. 545 [U. S.

Comp. St. 1901, p. 3418]), as amended February 5, 1903 (32

Stat. 797, c. 487), and June 15, 1906 (34 Stat. 267, c. 3333),

provides in § 1 that "'debt' shall include any debt, de-

mand or claim provable in bankruptcy," and in § 2 that
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the courts of bankruptcy shall have power to "adjudge persons

bankrupt who,'' etc., and in § 4 that '' any person who

owes debts, except a corporation, shall be entitled to the benefits

of this act as a voluntary bankrupt," and in § 63 that

"debts of the bankrupt may be proved and allowed against his

estate which are (1) a fixed liability as evidenced by a judg-

ment or an instrument in writing, absolutely owing at the time

of the filing of the petition against him," etc.

This was a provable debt, and was proved by this objecting

creditor, and duly allowed. The act nowhere excepts infants

from its provisions or benefits. The language is as broad as it

could have been made in general terms to include infants, and

there is nothing elsewhere in the act indicating that they are

not included in the language quoted. There is no ground of

public policy for excluding them, or so construing the act as to

exclude them, where they owe debts. This court therefore holds

that Henry L. Walrath was, although an infant, entitled to the

benefits of the act, and that he was properly adjudicated a

bankrupt. The proceedings had are neither void nor voidable.

Parsnow, who had proved such claim, filed specifications of objection to the discharge of the bankrupt on the ground that, he
being an infant, the court has no jurisdiction to grant such
order.
The claim of Parsnow proved and allowed, and which gives
him standing in court, is the amount of a judgment in his favor
against Walrath in an action for negligence, from which no
nppeal has been taken. The said objecting creditor has not at
any stage moved to open the adjudication or dismiss the petition instituting the bankruptcy proceedings. Infants are liable
for some debts, and they and their property may be bound in
judgment therefor. This claim of Parsnow is one of that class.
It has been so adjudicated by a court of competent jurisdiction.
Walrath, the bankrupt, owes the debt. He owed the debt when
the proceeding in bankruptcy was instituted. The law has so
adjudged. The bankruptcy act, ''An act to establish a uniform
system of bankruptcy throughout the United States," approved
July 1, 1898 (Act July 1, 1898, c. 541, 30 Stat. 545 [U. S.
Comp. St. 1901, p. 3418)), as amended February 5, 1903 (32
Stat. 797, c. 487), and June 15, 1906 (34 Stat. 267, c. 3333),
provides in § 1 that '· 'debt' shall include any debt, demand or claim provable in bankruptcy," and in § 2 that
the courts of bankruptcy shall have power to ''adjudge persons
bankrupt who," etc., and in § 4 that "any person who
owes debts. except a corporation, shall be entitled to the benefits
of this act as a voluntary bankrupt," and in § 63 that
''debts of the bankrupt may be proved and allowed against his
estate which are (1) a fixed liability as evidenced by a judgment or an instrument in writing, absolutely owing at the time
of the filing of the petition against him,'' etc.
This was a provable debt, and was proved by this objecting
creditor, and duly allowed. The act nowhere excepts infants
from its provisions or benefits. The language is as broad as it
could have been made in general terms to include infants, and
there is nothing elsewhere in the act indicating that they are
not included in the language quoted. There is no ground of
public policy for excluding them, or so construing the act as to
exclude them, where they owe debts. This court therefore holds
that Henry L. Walrath was, although an infant, entitled to the
benefits of the act, and that he was properly adjudicated a
bankrupt. The proceedings had are neither void nor voidable.
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In re Carl S. Brice, 2 Atn. Baiikr. Rep. 197, 93 Fed. 942; Collier

on Bankruptcy (7th ed.) 96, 97, where it is said:

'' An infant, either petitioning or petitioned against, must ap-

pear to have capacity to owe. It is yet a mooted question, how-

ever, whether an infant who has either held himself out and

traded as an adult, or who alleges only debts for necessaries,

cannot be adjudged bankrupt on his own petition. The better

opinion seems to be that he can."

This infant in respect to this debt was under no disability.

He owed the debt, and his property was liable for its payment.

Suppose he had owed ten debts of the same class and grade,

with only property sufficient to pay 50 cents on the dollar; is

there any good reason why he should not have been adjudged

a bankrupt, and his property applied in payment of all pro rata?

Or, should the first one to obtain judgment and execution be

allowed to sweep the deck, in the very face of the act and its

declared purpose? Under the act of 1841 (Act Aug. 19, 1841,

e. 9, 5 Stat. 440), where, as here, infants were not exempted

from its operation, it was held they were entitled to its benefits.

In re Book, 3 McLean, 317, Fed. Cas. No. 1,637. It is unques-

tionably true that an infant cannot be adjudicated a bankrupt,

unless it appears that he "owes" debts. The word "owe"
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means something: That he is now legally liable for its pay-

ment, and that it may be enforced. This being so, he is en-

titled to his discharge in this proceeding instituted for that

purpose; no other ground of objection appearing. "Any per-

son who owes debts" is entitled to the benefits of the act, and it

cannot be successfully contended that an infant is not a person.

But the validity of these proceedings cannot be challenged

here collaterally. The petitioner has been adjudicated, and

jurisdiction established. That judgment stands unimpeached.

This is an independent proceeding. In re Clisdell (D. C.) 4

Am. Bankr. Rep. 95, 101 Fed. 246; In re Mason, 3 Am. Bankr.

Rep. 599, 99 Fed. 256. §§14 and 29 state the objections

which may be interposed and litigated here. Jurisdiction and

the validity of the prior proceedings are not included. The

confusion in the cases has arisen over the attempt to show that

an infant who actually "owes" a debt for which he and his

property are liable, and which may be enforced against both,

is not entitled to the benefits of the act, for the reason that

infants who have made contracts not binding, and which may

not ever become binding, which the infant may ratify on be-

H. & A. Bankruptcy—0

In re Carl S. Brice, 2 Am. Baukr. Rep. 197, 93 Fed. 942; Collier
on Bankruptcy (7th ed.) 96, 97, where it is said:
''An infant, either petitioning or petitioned against, must appear to have capacity to owe. It is yet a mooted question, however, whether an infant who has either held himself out and
traded as an adult, or who alleges only debts for necessaries,
cannot be adjudged bankrupt on his own petition. The better
opinion seems to be that he can.''
This infant in respect to this debt was under no disability.
He owed the debt, and his property was liable for its payment.
Suppose he had owed ten debts of the same class and grade,
with only property sufficient to pay 50 cents on the dollar; is
there auy good reason why he should not have been adjudged
a bankrupt, and his property applied in payment of all pro ratat
Or, should the first one to obtain judgment and execution be
allowed to sweep the deck, in the very face of the act and its
declared purpose f Under the act of 1841 (Act Aug. 19, 1841,
c. 9, 5 Stat. 440), where, as here, infants were not exempted
from its operation, it was held they were entitled to its benefits.
In re Book, 3 McLean, 317, Fed. Cas. No. 1,637. It is unquestionably true that an infant cannot be adjudicated a bankrupt,
unless it appears that he "owes" debts. The word "owe"
means something: That he is now legally liable for its payment, and that it may be enforced. This being so, he is entitled to his discharge in this proceeding instituted for that
purpose; no other ground of objection appearing. ''Any person who owes debts" is entitled to the benefits of the act, and it
cannot be successfully contended that an infant is not a person.
But the validity of these proceedings cannot be challenged
here collaterally. The petitioner has been adjudicated, and
jurisdiction established. That judgment stands unimpeached.
This is an independent proceeding. In re Clisdell (D. C.) 4
,Am. Bankr. Rep. 95, 101 Fed. 246; In re Mason, 3 Am. Bankr.
&p. 599, 99 Fed. 256. §§ 14 and 29 state the objections
which may be interposed and litigated here. Jurisdiction and
the validity of the prior proceedings are not included. The
confusion in the cases has arisen over the attempt to show thnt
an infant who actually "owes" a debt for which he a11d liis
property are liable, and which may be enforced against horh.
i~ not entitled to the benefits of the act, for the reason that
infants who have made contracts not binding, and which may
not ever become binding, which the infant may ratify on beu.
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coming of age and then owe the debt incurred by such ratifica-

tion, but which they do not owe or cannot owe during infancy,

are not entitled to the benefits of the act; in other words, that

infants who do "owe" debts are not entitled to the benefits of

the act, for the reason infants who do not owe debts are not.

Infants with no liabilities except of the latter description

are not entitled to the benefits of the act, for the reason they

do not ""owe" debts, not for the reason they are infante. An

adult is not entitled to the benefits of the act unless he owes

debts. The disability of the infant goes to his power to incur

a debt, so that he cannot be said to owe it, not to his power to

pay or avoid a debt he actually owes, or take the benefit of a

law which releases him, or which may release him, from one he

actually "owes." The law does not say "any adult person who

owes debts, except a corporation, shall be entitled to the benefits

of this act as a voluntary bankrupt," but "any person;" and

until it can be demonstrated that an infant who owes a debt is

not a "person," such infant is within the law and entitled to

its benefits. Such infant is clearly included in the term "any

person who owes debts," etc. It would have been just as easy

for Congress to have said "Adult persons who owe debts," or

"Any adult person who owes debts," and thus have excluded
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infants who owe debts, as to have used the language it did. It

was not the purpose of Congress to secure an equal distribution

of the property of all insolvent adult persons amongst their

creditors, respectively, and give them the benefits of the act,

and leave the property of infants within the grasp of the first

creditor obtaining judgment, to the exclusion of all others, and

leave such infant liable for its unpaid debts or for the remain-

der of its unpaid debts. There is no reason why infants who

owe debts which may be enforced against them and their prop-

erty should not have the benefit of the act, and I can see no

legal obstacle to their having it.

By the adjudication it was settled that Walrath, the peti-

tioner, owed debts, and in that adjudication this objecting cred-

itor acquiesced. He made himself a party to the proceedings

in bankruptcy, when he appeared therein, and proved his claim,

and examined the bankrupt, and took part in the appointment

of the trustee of his estate. He comes here in this proceeding,

alleging that he is a creditor of this infant, and, in legal effect,

asserts that the petitioner owes to him an established and en-

forceable debt. On his own showing this infant is within and

coming of age and then owe the debt incurred by such ratification, but whid1 they do not owe or cannot owe during infancy,
are not entitled to the benefits of the act; in other words, that
infants who do "owe" debts are not entitled to the benefits of
the act, for the reason infants who do not owe debts are not.
Infants with no liabilities except of the latter description
are not entitled to the benefits of the act, for the reason they
do not "'owe'' debts, not for the reason they are infants. An
adult is not entitled to the benefits of the act unless he owes
debts. The disability of the infant goes to his power to incur
a debt, so that he cannot be said to owe it, not to his power to
pay or avoid a debt he actually owes, or take the benefit of a
law which releases him, or which may release him, from one he
actually ''owes.'' The law does not say ''any adult person who
owes debts, except a corporation, shall be entitled to the benefits
of this act as a voluntary bankrupt,' 1 but ''any person;'' and
until it can be demonstrated that an infant who owes a debt is
not a ''person,'' such infant is within the law and entitled to
its benefits. Such infant is clearly included in the term ''any
person who owes debts," etc. It would have been just as easy
for Congress to have said ''Adult persons who owe debts,'' or
"Any adult person who owes debts," and thus have excluded
infants who owe debts, as to have used the language it did. It
was not the purpose of Congress to secure an equal distribution
of the pro~rty of all insolvent adult persons amongst their
creditors, respectively, and give them the benefits of the act,
and leave the property of infants within the grasp of the first
creditor obtaining judgment, to the exclusion of all others, and
lea\·e such infant liable for its unpaid debts or for the remainder of its unpaid debts. There is no reason why infants who
owe debts which may be enforced against them and their property should not have the benefit of the act, and I can see no
legal obstacle to their having it.
By the adjudication it was settled that Walrath, the petitioner, owed debts, and in that adjudication this objecting creditor acquiesced. He made himself a party to the proceedings
in bankruptcy, when he appeared therein, and proved his claim,
and examined the bankrupt, and took part in the appointment
of the trustee of his estate. He comes here in this proceeding,
alleging that he is a creditor of this infant, and, in legal effect,
asserts that the petitioner owes to him an established and enforceable debt. On his own showing this infant is within and
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entitled to the benefits of the law. He sets up no objection

specified as a ground for refusing a discharge in §§14

and 29 of the act, and as the adjudication stands unreversed it.

must be assumed to be valid. As was said by Coxe, Circuit

Judge, In re Clisdell, supra:

"The petition for a discharge rests upon the fundamental

proposition that the petitioner has been adjudicated a bank-

rupt."

This court holds that the validity of that adjudication, not

appealed from, reversed, or set aside, cannot be questioned, on

application for a discharge, except by showing it was made by

a court having no jurisdiction to pronounce it.

Motion granted, and there will be a discharge according to

the prayer of the petition.9

b. Married Women

MAC DONALD v. TEFFT-WELLER CO. et al.

128 Fed. 381, 63 C. C. A. 123

(Circuit Court of Appeals, Fifth Circuit. March 1, 1904)

Involuntary proceedings in bankruptcy were begun in the

entitled to the benefits of the law. He sets up no objection
specitied as a ground for refusing a discharge in §§ 1 14
and 29 of the act, and as the adjudication stands unrcversed it
must be assumed to be valid. As was said by Coxe, Cireuit
Judge, In re Clisdell, supra:
••The petition for a discharge rests upon the fundamental
proposition that the petitioner has been adjudicated a bankrupt."
This court holds that the validity of that adjudication, not
appealed from, reversed, or set aside, cannot be questioned, ou
application for a discharge, except by showing it was made hy
a court having no jurisdiction to pronounce it.
l\fotion granted, and there will be a discharge according to
the prayer of the petition.9

District Court by the filing of a petition alleging, inter alia,

that "Ruth E. MacDonald is a married woman • * * and

has for several years * * * been engaged in the business

b. Married Women
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of buying, selling, and trading in dry goods • * • and has

conducted said business in her own name; • * * that the

MAC DQNALD v. TEFFT-WELLER CO. et al.

said business, and said goods, wares, and merchandise, store,

and office fixtures and furniture and store accounts are her

128 Fed. 381, 63 C. C. A. 123

separate personal property, and that the amounts due by said

Ruth E. MacDonald in the conduct of said business to peti-

(Circuit Court of Appeals, Fifth Circuit.

March 1, 1904)

tioners, hereinafter referred to, were incurred by her for the

purchase price of the personal property, to wit, stock of goods

in the store and business of said Ruth E. MacDonald, and went

to the increase of her separate personal property, and that she

therefore charged her separate property with the payment of

the same;" that the petitioners have provable claims against the

alleged bankrupt for specified amounts, and that the alleged

9—Acc. In re Brice, 93 Fed. 942.

But see In re Eidemiller, 105 Fed.

595; In re Soltykoff. [1891] 1 Q. B.

413. As to firms in which infants

are partners, see In re Dunnigan,

95 Fed. 428, In re Duguid, 100 Fed.

274 and Jennings v. Stanmis & Son,

191 Fed. 347, 112 C. C. A. 191.

Involuntary proceedings in bankruptcy were begun in the
District Court by the filing of a petition alleging, inter alia,
that "Ruth E . .MacDonald is a married woman • • • and
has for several years • • • been engaged in the business
of buying, selling, and trading in dry goods • • • and has
conducted said business in her own name; • • • that thi>
said business, and said goods, wares, and merchandise, store,
and office fixtures and furniture and store accounts are her
separate personal property, and that the amounts due by said
Ruth E. MacDonald in the conduct of said business to petitioners, hereinafter referred to, were incurred by her for the
purchase price of the personal property, to wit, stock of goods
in the store and business of said Ruth E. MacDonald, and went
to the increase of her separate personal property, and that she
therefore charged her separate property with the payment of
the same;" that the petitioners have provable claims against the
alleged bankrupt for specified amounts, and that the alleged
9--.dcc. In re Brice, 93 Fed. 942.
But see In re Eidemiller, 105 Fed.
695; In re Soltylmff. [ 1891] 1 Q. B.
413. As to firms in which infant.a

are partners, see In re Dunnigan,
95 Fed. 428, In re Dugnid, 100 Fe<l.
274 an<l Jennings '" St.anons & Son,
191 Fed. 341, 11~ C. C. A. l!H.
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bankrupt had, within four months, made a conveyance which

was a preference of one of her creditors.

Mrs. MacDonald appeared by counsel, and filed demurrer to

the foregoing petition on the following grounds: * * *

"(5) That a married woman residing in Florida cannot be

adjudged a bankrupt; (6) that there is no personal liability for

her obligations resting upon a married woman residing and

doing business within the state of Florida, which obligations

would be enforceable against her, and that a married woman

cannot be adjudicated a bankrupt; (7) that in this court a mar-

ried woman not a free dealer cannot be adjudicated a bank-

rupt."

The court below overruled the demurrer, and this court is

asked to revise the proceedings on the grounds stated in the

demurrer.

PARDEE, Circuit Judge (after stating the facts • • •).

The question presented is whether, under the facts alleged in

the petition in this case, a married woman in the state of Florida,

having separate statutory property, and engaging in trade,

buying, and selling on her own account, but not a free dealer,

bankrupt had, within four months, made a conveyance which
was a preference of one of her creditors.
Mrs. MacDonald appeared by counsel, and filed demurrer to
the foregoing petition on the following grounds : • • •
'' ( 5) That a married woman residing in Florida cannot be
adjudged a bankrupt; (6) that there is no personal liability for
her obligations resting upon a married woman residing and
doing business within the state of Florida, which obligations
would be enforceable against her, and that a married woman
cannot be adjudicated a bankrupt; (7) that in this court a marri~d woman not a free dealer cannot be adjudicated a bankrupt.''
The court below overruled the demurrer, and this court is
asked to revise the proceedings on the grounds stated in the
demurrer.

can be adjudicated a bankrupt under the bankrupt law of 1898.

Under §§ 1505-1509, Rev. St. Fla. 1892, a married woman
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may have her disabilities removed, and she may have a license

as a free dealer authorized to contract, sue, and be sued, and in

all respects to bind herself as if she were unmarried. See Mar-

tinez v. Ward, 19 Fla. 175.

By article XI of the Constitution of the state of Florida of

1885 it is provided:

"§1. All property, real and personal, of a wife owned by

her before marriage, or lawfully acquired afterwards by gift,

devise, bequest, descent, or purchase, shall be her separate prop-

erty, and the same shall not be liable for the debts of her hus-

band without her consent given by some instrument in writing,

executed according to the law respecting conveyances by mar-

ried women.

"§ 2. A married woman's separate real or personal property

may be charged in equity and sold, or the uses, rents and profits

thereof sequestrated for the purchase money thereof; or for

money or thing due upon any agreement made by her in writ-

ing for the benefit of her separate property; or for the price of

any property purchased by her, or for labor and material used

PARDEE, Circuit Judge (after stating the facts • • •).
The question presented is whether, under the facts alleged in
the petition.in this case, a married woman in the state of Florida,
having separate statutory property, and engaging in trade,
buying, and selling on her own account, but not a free dealer,
can be adjudicated a bankrupt under the bankrupt law of 1898.
Under §§ 1505-1509, Rev. St. Fla. 1892, a married woman
may have her disabilities removed, and she may have a license
as a free dealer authorized to contract, sue, and be sued, and in
all respects to bind herself as if she were unmarried. See Martinez v. Ward, 19 Fla. 175.
By article XI of the Constitution of the state of Florida of
1885 it is provided:
"§ 1. All property, real and personal, of a wife owned by
her before marriage, or lawfully acquired afterwards by gift,
devise, bequest, descent, or purchase, shall be her separate property, and the same shall not be liable for the debts of her husband without her consent given by some instrument in writing,
executed according to the law respecting conveyances by married women.
'' § 2. A married woman's separate real or pel'Sonal property
may be charged in equity and sold, or the uses, rents and profits
thereof sequestrated for the purchase money thereof; or for
money or thing due upon any agreement made by her in writing for the benefit of her separate property; or for the price of
any property purchased by her, or for labor and material used
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with her knowledge or assent in the construction of buildings,

or repairs, or improvements upon her property, or for agricul-

tural or other labor bestowed thereon, with her knowledge and

consent.

"§ 3. The Legislature shall enact such laws as shall be neces-

sary to carry into effect this article."

It does not appear that there has been any legislation under

§ 3 of said article, but "it is well settled,'' says the Florida

Supreme Court in First National Bank of Pensacola v. Hirsch-

kowitz, 35 South. 22:

"In an unbroken line of decisions, beginning with Lewis v.

Yale, 4 Fla. 418, down to the present time, this court has held

that 'a feme covert is not competent to enter into contracts so

as to give a personal remedy against her.' As was said in Doll-

ner v. Snow, 16 Fla. 86: 'At common law the promissory note

of a married woman is void. The Constitution and statute of

this state make no change in this respect. Neither at law nor

in equity can she bind herself so as to authorize a personal judg-

ment against her.' Under the rule laid down in these decisions,

appellants could not have proceeded at law against the said

married woman, Dora Hirschkowitz, and hence could not have

reduced their claims to judgment; also see Crawford v. Feder,
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34 Fla. 397, 16 South. 287."

In the headnotes to this report, which in Florida are pre-

pared by the judges, No. 1 reads as follows:

"At common law the promissory note of a married woman

is void. The Constitution and statutes of this state make no

change in this respect, unless said married woman shall have

been made a free dealer. Neither at law nor in equity can she

bind herself so as to authorize a personal judgment against

her."

The court further says:

"It is also the settled law of this state that 'where a married

woman carries on business in her own name, having property

employed in such business, and purchases goods upon her sole

credit for the purpose of such business, her separate property

may be subjected in equity to the payment of claims for money

due for such purchases.' Blumer v. Pollak, 18 Fla. 707. Also

see Staley v. Hamilton, 19 Fla. 275; Garvin v. Watkins, 29 Fla.

151, 10 South. 818; Halle v. Einstein, 34 Fla. 589, 16 South.

554. In Crawford v. Gamble, 22 Fla. 487, it was held that

'merchandise purchased by a married woman who is conduct-

with her knowledge or assent in the construction of buildings,
or repairs, or improvements upon her property, or for agricultural or other labor bestowed thereon, with her knowledge and
consent.
"§ 3. The Legislature shall enact such laws as shall be necessary to carry into effect this article.''
It does not appear that there has been any legislation under
§ 3 of said article, but ''it is well settled,'' says the Florida
Supreme Court in First National Bank of Pensacola v. Hirschkowitz, 35 South. 22:
"In an unbroken line of decisions, beginning with Lewis v.
Yale, 4 Fla. 418, down to the pre.sent time, this court has he1d
that 'a feme covert is not competent to enter into contracts so
as to give a personal remedy against her.' As was said in Dollner v. Snow, 16 Fla. 86: 'At common law the promissory note
of a married woman is void. The Constitution and statute of
this state make no change in this respect. Neither at law nor
in equity can she bind herself so as to authorize a personal judgment against her.' Under the rule laid down in these decisions,
appellants could not have proceeded at law against the said
married woman, Dora Hirschkowitz, and hence could not have
reduced their claims to judgment; also see Crawford v. Feder,
34 Fla. 397, 16 South. 287."
In the headnotes to this report, which in Florida are prepared by the judges, No. 1 reads as follows:
''At common law the promissory note of a married woman
is void. The Constitution and statutes of this state make no
change in this respect, unless said married woman shall have
been made a free dealer. Neither at law nor in equity can she
bind herself so as to authorize a personal judgment against
her.''
The court further says:
"It is also the settled law of this state that 'where a married
woman carries on business in her own name, having property
('Illployed in such business, and purchases goods upon her sole
credit for the purpose of such business, her separate property
may be subjected in equity to the payment of claims for money
due for such purchases.' Blumer v. Pollak, 18 Fla. 707. Also
see Staley v. Hamilton, 19 Fla. 275; Garvin v. Watkins, 29 Fla.
151, 10 South. 818; Halle v. Einstein, 34 Fla. 589, 16 South.
554. In Crawford v. Gamble, 22 Fla. 487, it was held that
'merchandise purchased by a married woman who is conduct-

86 JURISDICTION

86

JURISDICTION

ing a mercantile business in her own name is her separate stat-

utory property.'"

From these references to the law in Florida it appears that

a married woman having separate statutory property, although

not a free dealer, can lawfully carry on business, buy and sell

upon her sole credit, and thus contract obligations binding upon

her property in all respects as if she were a feme sole, except

that she cannot be held personally liable at law; the creditors'

legal remedy upon her contracts being in equity, under which

all her separate property may be taken. That is to say, that

such married woman may contract a debt which she morally

owes—owes in equity and good conscience, lawfully owes—but

which she cannot be personally adjudged to pay.

Is the limited obligation thus resulting a "debt," within the

meaning of the word as used in § 4 of the bankrupt law of 1898?

Clause "a," § 4, Bankr. Law, July 1, 1898, c. 541, 30 Stat. 547

[U. S. Comp. St. 1901, p. 3423], provides that "any person who

owes debts, except a corporation, shall be entitled to the benefits

of this act as a voluntary bankrupt." Clause "b" provides

that "any natural person, except a wage earner, or a person

engaged chiefly in farming or the tillage of the soil, any unin-

corporated company, and any corporation engaged principally

in manufacturing, trading, printing, publishing, mining, or mer-
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cantile pursuits, owing debts to the amount of one thousand

dollars or over, may be adjudged an involuntary bankrupt upon

default, or an impartial trial, and shall be subject to the pro-

visions and entitled to the benefits of this act." Blackstone de-

fines a "debt" as follows: "A sum of money due by certain

and express agreement, as by bond for a determinate sum, bill

or note, a special bargain, or a rent reserved on a lease, where

the amount is fixed and specific, and does not depend upon any

subsequent valuation to settle it." 3 Bl. Com. 154. Again:

"Any contract, in short, whereby a determinate sum of money

becomes due to any person and is not paid, but remains in action

merely, is a contract of debt." 2 Bl. Com. 464. "The word

'debt' is of large import, including not only debts of record or

judgments and debts by specialty, but also obligations arising

under simple contract to a very wide extent, and in its popular

sense includes all that is due to a man under any form of obli-

gation or promise." Gray v. Bennett, 3 Mete. (Mass.) 522,

526; Shane v. Francis, 30 Ind. 93. "A 'debt' signifies what-

ever one owes. There is always some obligation that it shall be

ing a mercantile business in her own name is her separate statutory property.' ''
From these references to the law in Florida it appeal'S that
a married woman having separate statutory property, although
not a free dealer, can lawfully carry on business, buy and sell
upon her sole credit, and thus contract obligations binding upon
her property in all respects as if she were a feme sole, except
that she cannot be held personally liable at law; the creditors'
legal remedy upon her contracts being in equity, under which
all her separate property may be taken. That is to say, that
such married woman may contract a debt which she morally
owes-owes in equity and good conscience, lawfully owes--but
which she cannot be personally adjudged to pay.
Is the limited obligation thus resulting a ''debt,'' within the
meaning of the word as used in § 4 of the bankrupt law of 1898 T
Clause "a," § 4, Bankr. Law, July 1, 1898, c. 541, 30 Stat. 547
[U. S. Comp. St. 1901, p. 3423], provides that "any person who
owes debts, except a corporation, shall be entitled to the benefits
of this act as a voluntary bankrupt." Clause "b" provides
that ''any natural person, except a wage earner, or a person
engaged chiefly in farming or the tillage of the soil, any unincorporated company, and any corporation engag'('d principally
in manufacturing, trading, printing, publishing, mining, or mercantile pursuits, owing debts to the amount of one thousand
dollars or over, may be adjudged an involuntary bankrupt upon
default, or an impartial trial, and shall be subject to the provisions and entitled to the benefits of this act. '' Blackstone defines a ''debt'' as follows: ''A sum of money due by certain
and express agreement, as by bond for a determinate sum, f bill
or note, a special bargain, or a rent reserved on a lease, where
the amount is fixed and specific, and does not depend upon any
subsequent valuation to settle it." 3 Bl. Com. 154. Again :
''Any contract, in short, whereby a determinate sum of money
becomes due to any person and is not paid, but remains in action
merely, is a contract of debt." 2 BI. Com. 464. "The word
'debt' is of large import, including not only debts of record or
judgments and debts by specialty, but also obligations arising
under simple contract to a very wide extent, and in its popular
sense includes all that is due to a man under any form of obligation or promise." Gray v. Bennett, 3 Mete. (Mass.) 522,
526; Shane v. Francis, 30 Ind. 93. "A 'debt' signifies whatever one owes. There is always some obligation that it shall be
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paid, but the manner in which, or the condition upon which, it

is to be paid, or the means of recovering payment, do not enter

into the definition." Rodman v. Munson, 13 Barb. 197. "A

debt is a sum of money due by contract, express or implied."

Perry v. Washburn, 20 Cal. 350. § 1 of the bankrupt law of

July 1, 1898, c. 541, which gives the meaning of words and

phrases used in the act, provides in paragraph 11 (30 Stat. 544

[U. S. Comp. St. 1901, p. 3419]), "'debt' shall include any

debt, demand or claim provable in bankruptcy," and § 63 (30

Stat. 562 [U. S. Comp. St. 1901, p. 3447]), relating to debts

which may be proved, provides as follows: "Debts of the

bankrupt may be proved and allowed against his estate which

are • • • (4) founded upon an open account or upon a

contract express, or implied.''

These broad definitions of "debt" from the text-books, ad-

judicated cases, and the bankrupt law all clearly include the

obligation lawfully contracted by a married woman, not a free

dealer, in the state of Florida, dealing with her separate estate.

We are referred to no adjudicated cases on the question as

to whether a married woman can be adjudicated a bankrupt

under the present law—all the cases cited are under other and

former laws.
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The English cases cited, and much relied on by counsel for

petitioner (Ex parte Jones, In re Grissel, 12 Chan. Div. 484,

and In re Gardiner, Ex parte Coulson, 20 Q. B. Div. 249), lose

much of their force here, because the married women's property

act, 45 & 46 Vict., provides: "Every married woman carrying

on a trade separately from her husband shall, in respect of her

separate property, be subject to the bankruptcy laws in the

same way as if she were a feme sole." And § 152 of the bank-

ruptcy act provides: "Nothing in this act shall affect the pro-

visions of the married women's property act 1882."

In re Kinkead, 3 Biss. 405, Fed. Cas. No. 7,824, a case

decided under the law of 1867, wherein it was held that a mar-

ried woman residing in Illinois could be adjudicated a bank-

rupt,, seems to have turned upon the laws of Illinois with regard

to the rights of married women. In the note by the learned

reporter in that case many of the current decisions in this coun-

try and in. England are reviewed, and the reporter sums up as

follows:

"Impossible as it may be to reconcile the decisions on the

general question of the rights and liabilities of married women,

paid, but the manner in which, or the condition upon which, it
is to be paid, or the ineans of recovering payment, do not euter
into the definition." Rodman v. Munson, 13 Barb. 197. "A
debt is a sum of money due by contract, express or implied.''
Perry v. Washburn, 20 Cal. 350. § 1 of the bankrupt law of
July 1, 1898, c. 541, which gives the meaning of words and
phrases used in the act, provides in paragraph 11 (30 Stat. 544
[U. S. Comp. St. 1901, p. 3419]), "'debt' shall include any
debt, demand or claim provable in bankruptcy," and § 63 (30
Stat. 562 [U. S. Comp. St. 1901, p. 3447]), relating to debts
which may be proved, provides as follows: ''Debts of the
bankrupt may be proved and allowed against his estate which
are • • • ( 4) founded upon an open account or upon a
contract express. or implied.''
These broad definitions of "debt" from the text-books, adjudicated cases, and the bankrupt law all clearly include the
obligation lawfully contracted by a married woman, not a free
dealer, in the state of Florida, dealing with her separate estate.
We are referred to no adjudicated cases on the question as
to whether a married woman can be adjudicated a bankrupt
under the present law-all the cases cited are under other and
former laws.
The English cases cited, and much relied on by counsel for
petitioner (Ex parte Jones, In re Grissel, 12 Chan. Div. 484,
and In re Gardiner, Ex parte Coulson, 20 Q. B. Div. 249), lose
much of their force here, because the married women's property
act, 45 & 46 Viet .. provides: "Every married woman carrying
on a trade separately from her husband shall, in respect of hrr
separate property, be subject to the bankruptcy laws in the
same way as if she were a feme sole. '' And § 152 of the bankruptcy act provides: ·.. Nothing in this act shall affect the provisions of the married women's property act 1882. ''
In re Kinkead, 3 Biss. 405, Fed. Cas. No. 7,824, a case
decided under the law of 1867, wherein it was held that a married woman residing in Illinois could be adjudicated a bankM.Ipt,. seems to have turned upon the laws of Illinois with regard
to the rights of married women. In the note by the learned
reporter in that case many of the current decisions in this country and in. England are reviewed, and the reporter sums up as
follows:
' 'Impossible as it may be to reconcile the decisions on the
general question of the rights and liabilities of married women,

•
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the duty of the federal courts in administeriug the bankrupt

act would seem to be simply to determine the status of a mar-

ried woman under the existing laws of the state where the juris-

prudence is to be exercised, and administer the act upon the

basis of the principles thus discovered. The foundation of

bankruptcy proceedings is indebtedness; but the bankrupt act

does not make any new standard of liability—it simply operates

upon those already existing. The application of the act to mar-

ried women depends, clearly, not upon their rights, but their

liabilities, and those liabilities are determined by the law of the

forum where the jurisdiction is invoked."

From what has been said, it follows that we do not agree with

the learned counsel, whose able oral argument and exhaustive

brief have received our close attention, that the test is whether

the contracts of an alleged bankrupt can be enforced by judg-

ment in personam, but rather is whether the said contracts con-

stitute an existing indebtedness.

The object of the bankrupt law is twofold—the benefit of the

creditors and the relief of the bankrupt. Mr. Justice Story de-

scribes a bankrupt law as "a law for the benefit and relief of

creditors and their debtors in cases in which the latter are un-

able or unwilling to pay their debts." 2 Story, Const. § 1113,
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note 2. Mr. Stephen speaks of it as "a system of law of a pe-

culiar and anomalous character, intended to afford to the cred-

itors of persons engaged in trade a greater security for the

collection of their debts than they enjoyed at common law un-

der the ordinary remedy by action." 2 Steph. Com. 189. It

cannot be necessary that both objects shall be attainable in or-

der to warrant proceedings in bankruptcy. In many, perhaps

a majority, of cases, the relief to the bankrupt is the only ques-

tion, for there are no assets to distribute, and in many other

cases the benefit and relief of creditors is the only object. A

bankrupt may through fraud have lost his right to a discharge.

An insolvent corporation whose property, including all fran-

chises, has been distributed to creditors in involuntary proceed-

ings in bankruptcy, takes little, if anything, by a discharge.

But this can be said for the petitioner that, if she is dis-

charged in bankruptcy, and thereafter she is sued at law or in

equity, she can plead the discharge in bankruptcy as well as

coverture, and with regard to after-acquired separate property

she will be relieved from all her present obligations. The legal

as well as the general trend of the day is towards emancipating

the duty of the federal courts iu a<lmiuisteriug the bankrupt
act would seem to be simply to determine the status of a married woman under the existing laws of the state where the jurisprudence is to be exercised, and administer the act upon the
basis of the principles thus discovered. The foundation of
bankruptcy proceedings is indebtedness; but the bankrupt act
does not make any new standard o! liability-it simply operates
upon those already existing. 'l'he application of the act to married women depends, clearly, not upon their rights, but their
liabilities, and those liabilities are determined by the law of the
f orurn where the jurisdiction is invoked.''
From what has been said, it follows that we do not agree with
the learned counsel, whose able oral argument and exhaustive
brief have received our close attention, that the test is whether
the contracts of an alleged bankrupt can be enforced by judgment in personam, but rather is whether the said contracts constitute an existing indebtedness.
The object of the bankrupt law is twofold-the benefit of the
creditors and the relief of the bankrupt. Mr. Justice Story describes a bankrupt law as ''a law for the benefit and relief of
creditors and their debtors in cases in which the latter are unable or unwilling to pay their debts." 2 Story, Const. § 1113,
note 2. Mr. Stephen speaks of it as ''a system of law of a peculiar and anomalous character, intended to afford to the ·creditors of persons engaged in trade a greater security for the
collection of their debts than they enjoyed at common law under the ordinary remedy by action." 2 Steph. Com. 189. It
cannot be necessary that both objects shall be attainable in order to warrant proceedings in bankruptcy. In many, perhaps
a majority, of cases, the relief to the bankrupt is the only quPStion, for there are no assets to distribute, and in many other
cases the benefit and relief of creditors is the only object. A
bankrupt may through fraud have lost his right to a discharge.
An insolvent corporation whose property, including all franchises, has been distributed to creditors in involuntary proceedings in bankruptcy, takes little, if anything, by a discharge.
But this can be said for the petitioner that, if she is discharged in bankruptcy, and thereafter she is sued at law or in
equity, she can plead the discharge in bankruptcy as well as
coverture, and with regard to after-acquired separate property
she will be relieved from all her present obligations. The legal
as well as the general trend of the day is towards emancipating
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women, married or single, from all legal and other disabilities

not bearing on the other sex, and particularly in all directions

wherein she is thought to be handicapped in earning a living,

taking care of her property, or carrying on business. And if a

married woman is encouraged and permitted to carry on busi-

ness, buy and sell—in short, be a trader, as she is in Florida—

why, when she is unfortunate in business and burdened with

debts, shall she not, like the married man, be entitled to claim

and have her debts wiped from the slate under the more or less

wise provisions of the bankrupt law?

On the whole matter, we conclude that neither the terms nor

the policy of the bankrupt law of 1898, nor any outside public

policy, preclude, because of coverture, a woman owning debts

exigible against her property from being adjudicated a bank-

rupt; and it follows that the question stated at the beginning

of this opinion must be answered in the affirmative, and that

this petition for revision be denied.

And it is so ordered.10

c. Lunatics

In re FUNK

101 Fed. 244

(District Court, N. D. Iowa. April 26, 1900)
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SHIRAS, District Judge. From the papers submitted to the

court it appears that on the 4th day of October, 1899, Jacob

A. Funk, then residing in Livingston county, Ill., was duly ad-

judged to be insane by the county court of the named county,

women, married or single, from all legal and other disabilities
not bearing on the other sex, and particularly in all directious
wherein she is thought to be handicapped in earning a living,
taking care of her property, or carrying on business. And if a
married woman is encouraged and permitted to carry on business, buy and sell-in short, be a trader, as she is in Floridawhy, when she is unfortunate in business and burdened with
debts, shall she not, like the married man, be entitled to claim
and have her debts wiped from the slate under the more or less
wise provisions of the bankrupt law Y
On the whole matter, we conclude that neither the terms nor
the policy of the bankrupt law of 1898, nor any outside public
policy, preclude, because of coverture, a woman owning debts
exigible against her property from being adjudicated a bankrupt; and it follows that the question stated at the beginning
this opinion must be answered in the affirmative, and that
this petition for revision be denied.
And it is so ordered.10

of

and F. L. Bieke was appointed the guardian of his person and

estate, and qualified as such guardian; and on the 12th day of

March, 1900, a duly-certified copy of the record of such pro-

c. Lunatics

ceedings was filed in the office of the clerk of the district court

in Wright county, Iowa; and thereupon, by order of that court,

In re FUNK

the said Rieke was appointed guardian of the property of said

Funk in the state of Iowa,—it appearing that he then had a

101 Fed. 244

stock of goods in Wright county in charge of an agent or clerk.

It further appears that on the 13th day of April, 1900, a peti-

(District Court, N. D. Iowa. April 26, 1900)

tion on behalf of certain creditors was filed in this court, aver-

10—See also In re Johnson, 149

Fed. 864.

SHIRAS, District Judge. From the papers submitted to the
court it appears that on the 4th day of October, 1899, Jacob
A. Funk, then residing in Livingston county, Ill., was duly adjudged to be insane by the county court of the named county,
and F. L. Rieke was appointed the guardian of his person and
estate, and qualified as such guardian; and on the 12th day of
March, 1900, a duly-certified copy of the record of such proceedings was filed in the office of the clerk of the district court
in Wright county, Iowa; and thereupon, by order of that court,
the said Rieke was appointed guardian of the property of said
Funk in the state· of lowa,-it appearing that he then had a
stock of goods in Wright county in charge of an agent or clerk.
It further appears that on the 13th day of April, 1900, a petition on behalf of certain creditors was filed in this court, aver10-See also In re Johnson, 149
Fed. 864.
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ring that Jacob A. Funk was insolvent, and had committed cer-

tain acts of bankruptcy in the months of March and April,

1900, by transferring property to secure debts due to certain

named creditors. To this petition an answer has been filed by

the guardian of the alleged bankrupt, in which is set forth the

adjudication of the court in Illinois, declaring Funk to be in-

sane, and the appointment of the guardian in Illinois, and also

in Iowa, and then, by proper averment, the answer presents

the question whether Funk can be adjudged a bankrupt for

acts done by him after the date of the adjudication of insanity,

and the appointment of a guardian for his person and property.

By § 8 of the bankrupt act, it is declared that "the death or

insanity of a bankrupt shall not abate the proceedings, but the

same shall be conducted and concluded in the same manner, so

far as possible, as though he had not died or become insane."

In this section provision is made for cases wherein the proceed-

ings in bankruptcy are commenced during the lifetime of the

party, or at a time preceding his becoming insane, and, in effect,

the meaning of the section is that, in cases wherein the juris-

diction of the court in bankruptcy has rightfully attached, the

proceedings shall not be abated by the subsequent death or

insanity of the bankrupt. In cases wherein the party, although
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giving evidence of insanity, has not been adjudged insane, but

remains in possession and control of his property, and his cred-

itors seek his adjudication as a bankrupt, it might be held that

the bankruptcy court could rightfully exercise jurisdiction, and

could hold the party responsible for his acts done before the

fact of his insanity had been ascertained and established; but,

however this may be, it cannot be so held in cases like that now

before the court, wherein it appears that, prior to the filing of

the petition in bankruptcy on behalf of creditors, the party pro-

ceeded against had been adjudged to be insane by a competent

court, and a guardian had been put in possession of his prop-

erty. By § 3227 of the Code of Iowa, it is provided that, if the

estate of an insane person "is insolvent, or will probably be

insolvent, the same shall be settled by the guardian in like man-

ner and like proceedings may be had, as are required by law for

the settlement of the insolvent estate of a deceased person."

Under the provisions of this section, it becomes the duty of the

guardian appointed by the district court of Wright county to

settle up the estate placed in his hands under the direction of

the court appointing him, and it will be the duty of that court

ring that Jacob A. Funk was insolvent, and bad committed certain acts of bankruptcy in the months of March and April,
1900, by transferring property to secure debts due to certain
named creditors. To this petition an answer bas been filed by
the guardian of the alleged bankrupt, in which is set forth the
adjudication of the court in Illinois, declaring Funk to be insane, and the appointment of the guardian in Illinois, and also
in Iowa, and then, by proper averment, the answer presents
the question whether Funk can be adjudged a bankrupt for
acts done by him after the date of the adjudication of insanity,
and the appointment of a guardian for his person and property.
By § 8 of the bankrupt act, it is declared that ''the death or
insanity of a bankrupt shall not abate the proceedings, but the
same shall be conducted and concluded in the same manner, so
far 88 possible, as though he had not died or become insane.' '
In this section provision is made for cases wherein the proceedings in bankruptcy are commenced during the lifetime of the
party, or at a time preceding his becoming insane, and, in effect,
the meaning of the section is that, in cases wherein the jurisdiction of the court in bankruptcy has rightfully attached, the
proceedings shall not be abated by the subsequent death or
insanity of the bankrupt. In cases wherein the party, although
giving evidence of insanity, has not been adjudged insane, but
remains in possession and control of his property, and his creditors seek his adjudication as a bankrupt, it might be held that
the bankruptcy court could rightfully exercise jurisdiction, and
could hold the party responsible for his acts done before the
fact of his insanity had been ascertained and established; but,
however this may be, it cannot be so held in eases like that now
before the court, wherein it appears that, prior to the filing of
the petition in bankruptcy on behalf of creditors, the party proceeded against had been adjudged to be insane by a competent
court, and a guardian had been put in possession of his property. By § 3227 of the Code of Iowa, it is provided that, if the
estate of an insane person ''is insolvent, or will probably be
insolvent, the same shall be settled by the guardian in like manner and like proceedings may be had, as are required by law for
the settlement of the insolvent estate of a deceased person.''
Under the provisions of this section, it becomes the duty of tho
guardian appointed by the district com:t of Wright county to
settle up the estate placed in his hands under the direction of
the court appointing him, and it will be the duty of that court
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to determine the question of the validity of the liens or convey-

ances executed since the date of the adjudication of the insanity

of the alleged bankrupt, and to make due and proper distribu-

tion of the assets belonging to the estate now in its charge. It

certainly cannot be held that the present bankrupt act confers

upon the courts of bankruptcy the right to settle the estates of

insolvent decedents unless jurisdiction in the court of bank-

ruptcy had attached during the lifetime of the bankrupt, and

the same rule must hold good in cases wherein, before the peti-

tion has been filed in the bankrupt court, the debtor has been

adjudged to be insane, and his property has been taken charge

of by a state court of competent jurisdiction.

It is further contended by the guardian in this case that the

acts of bankruptcy charged in the petition were committed after

Funk had been adjudged to be insane, and that he cannot be

held responsible therefor in such sense that these acts can be

held to be acts of bankruptcy; and in support of this conten-

tion the ruling of Judge Dillon in the case of In re Marvin, 1

Dill. 178, Fed. Cas. No. 9,178, is cited, wherein it was said that

"the court is of opinion that a person who is so unsound in

mind as to be wholly incapable of managing his affairs cannot

in that condition commit an act for which he can be forced into

bankruptcy by his creditors, against the objection of his guar-

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:52 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

dian ;'' and it would seem clear that a person who, by reason

of insanity, is wholly incapable of managing his business affairs,

cannot be held to have intended to violate the provisions of the

bankrupt act by entering into transactions which, by reason of

his mental disability, would not be binding upon him under the

rules of the common law. Under the admitted facts in this

case, this court, as a court of bankruptcy, should not entertain

jurisdiction of the petition filed by the creditors, and the same

will therefore be dismissed, at the costs of petitioners.

In re WARD

161 Fed. 755

(District Court, D. New Jersey. April 10, 1908)

LANNING, District Judge. Three creditors of William R.

Ward have filed their petition to have him adjudged an invol-

untary bankrupt. The only act of bankruptcy charged is that:

"William R. Ward is insolvent, and that within four months

to determine the question of the validity of the liens or conveyances executed since the date of the adjudication of the insanity
of the alleged bankrupt, and to make due and proper distribution of the assets belonging to the estate now in its charge. It
certainly cannot be held that the present bankrupt act confers
upon the courts of bankruptcy the right to settle the estates of
insolvent decedents unless jurisdiction in the court of bankruptcy had attached during the lifetime of the bankrupt, and
the same rule must hold good in cases wherein, before the petition has been filed in the bankrupt court, the debtor has been
adjudged to be insane, and his property has been taken charge
of by a state court of competent jurisdiction.
It is further contended by the guardian in this case that the
acts of bankruptcy charged in the petition were committed aiter
Funk had been adjudged to be insane, and that he cannot be
held responsible therefor in such sense that these acts can be
held to be acts of bankruptcy; and in support of this contention the ruling of Judge Dillon in the case of In re Marvin, 1
Dill. 178, Fed. Cas. No. 9,178, is cited, wherein it was said that
''the court is of opinion that a person who is so unsound in
mind as to be wholly incapable of managing his affairs cannot
in that condition commit an act for which he can be forced into
bankruptcy by his creditors, against the objection of his guardian ; '' and it would seem clear that a person who, by reason
of insanity, is wholly incapable of managing his business affairs,
eannot be held to have intended to violate the provisions of the
bankrupt act by entering into transactions which, by reru:ion of
his mental disability, would not be binding upon him under the
rules of the common law. Under the admitted facts in this
case, this court, as a court of bankruptcy, should not entertain
jurisdiction of the petition filed by the creditors, and the same
will therefore be dismissed, at the costs of petitioners.
In re WARD
161 Fed. 755
(District Court, D. New Jersey. April 10, 1908)
LANNING, District Judge. Three creditors of William R.
Ward have filed their petitfon to have him adjudged an involuntary bankrupt. The only act of bankruptcy charged is that:
"William R. Ward is insolvent, and that within four months
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preceding the date of this petition the said William R. Ward

committed an act of bankruptcy, in that he did heretofore, while

insolvent, and on the 27th day of November, 1907, and the 5th

day of December, 1907, convey to one Benjamin Treacy, of the

city of Jersey City, county of Hudson, and state of New Jersey,

11 distinct and separate parcels of land, with the buildings

thereon, situated in the cities of Newark and East Orange,

county of Essex, and state of New Jersey, including the place

of residence of said William R. Ward, with intent to hinder,

delay, and defraud the creditors of said William R. Ward, in-

cluding your petitioners."

An answer was promptly filed by Ward's guardian ad litem,

appointed on ex parte proofs of his insanity, setting up, as de-

fenses: (1) That Ward, at the time of committing the alleged

act of bankruptcy mentioned in the petition, was so unsound

of mind as to be wholly incapable of managing his affairs or of

committing the act of bankruptcy charged; (2) that he did not

commit the act of bankruptcy charged; and (3) that he is not

insolvent. Later, another answer was filed, under an order of

leave granted by the court, by Anna Day Ward and Henry L.

Poinier, as guardians of the person and estate of Ward, setting

up that on December 28, 1907, which was 10 days after the pe-
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tition in bankruptcy was filed, proceedings under a writ de

lunatico inquirendo were instituted against Ward in the Court

of Chancery of New Jersey, which resulted in a decree of that

court, dated March 2, 1908, confirming the proceedings and the

finding of the jury "that the said William R. Ward of East

Orange, N. J., was, at the time of taking that inquisition a

lunatic of unsound mind and did not enjoy lucid intervals, so

that he was not sufficient or capable of the government of him-

self, his lands, tenements, goods, and chattels, and that he had

been in the same state of lunacy and unsoundness of mind from

at least the 1st day of May, 1904," and that on March 28, 1908,

the orphans' court of Essex county duly appointed Anna Day

Ward and Henry L. Poinier as guardians of Ward's person and

estate. In this answer there are also set up the same defenses

made by the answer of the guardian ad litem. In each of the

answers there is a demand that the issues be tried by a jury.

The motions are to strike out the defense of insanity, to limit

the issues to be tried by the jury to the second and third

defenses, and, if these motions be denied, for an order for the

examination of Ward by the petitioning creditors and their ex-

preceding the date of this petition the said William R. War1'1
committed an aet of bankruptcy, in that he did heretofore, while
insolvent, and on the 27th day of November, 1907, and the 5th
day of December, 1907, convey to one Benjamin Treacy, of the
city of Jersey City, county of Hudson, and state of New Jersey,
11 distinct and separate parcels of land, with the buildings
thereon, situated in the cities of Newark and East Orange,
county of Essex, and state of New Jersey, including the place
of residence of said William R. Ward, with intent to hinder,
delay, and defraud the creditors of said William R. Ward, including your petitioners.''
An answer was promptly filed by Ward's guardian ad litem,
appointed on ex parte proofs of his insanity, setting up, as defenses: (1) That Ward, at the time of committing the alleged
act of bankruptcy mentioned in the petition, was so unsound
of mind as to be wholly incapable of managing his affairs or of
committing the act of bankruptcy charged; (2) that he did not
commit the act of bankruptcy charged; and (3) that he is not
insolvent. Later, another answer was filed, under an order of
leave granted by the court, by Anna Day Ward and Henry L.
Poinier, as guardians of the person and estate of Ward, setting
up that on December 28, 1907, which was 10 days after the petition in bankruptcy was filed, proceedings under a writ de
lunatico inquirendo were instituted against Ward in the Court
of Chancery of New Jersey, which resulted in a decree of that
court, dated March 2, 1908, confirming the proceedings and the
finding of the jury "that the said William R. Ward of East
Orange, N. J., was, at the time of taking that inquisition a
lunatic of unsound mind and did not enjoy lucid intervals, so
that he was not sufficient or capable of the government of himself, his lands, tenements, goods, and chattels, and that he had
been in the same state of lunacy and unsoundness of mind from
at least the 1st day of May, 1904,'' and that on March 28, 1908,
the orphans' court of Essex county duly appointed Anna Day
Ward and Henry L. Poinier as guardians of Ward's person and
estate. In this answer there are also set up the same defenses
made by the answer of the guardian ad litem. In each of the
answers there is a demand that the issues be tried by a jury.
The motions are to strike out the defense of insanity, to limit
the issues to be tri.ed by the jury to the second and third
defenses, and, if these motions be denied, for an order for the
eKamination of Ward by the petitioning creditors and their ex-
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perts before trial. The first of these motions is based on thp

theory that the insanity of an alleged bankrupt is not a good

defense, where no adjudication of lunacy has been made prior

to\the filing of the petition in bankruptcy.

The federal Constitution confers upon Congress the power

to establish "uniform laws on the subject of bankruptcies,

throughout the United States." The extent to which Congress

has exercised that power determines the scope of the power of

the federal courts in bankruptcy cases. § 8 of the bankruptcy

act (Act July 1, 1898, c. 541, 30 Stat. 549 [U. S. Comp. St.

1901, p. 3425]) is as follows:

"The death or insanity of a bankrupt shall not abate the

proceedings, but the same shall be conducted and concluded

in the same manner, so far as possible, as though he had not

died or become insane; provided that in case of death the widow

and children shall be entitled to all rights of dower and allow-

ance fixed by the laws of the state of the bankrupt's residence."

This section clearly provides that, if the jurisdiction of the

bankruptcy court in a given case has once rightfully attached,

it cannot be defeated by the subsequent death of the alleged

bankrupt, or if he subsequently become insane. Whether juris-

diction exists to administer the estate of an insolvent debtor in
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bankruptcy, where the alleged bankrupt has been adjudged,

after the petition in bankruptcy has been filed, to have been,

from a time antedating the alleged act of bankruptcy, a lunatic

wholly incapable of managing himself or his estate, must be

determined by comparing other provisions of the bankruptcy

act with § 8. The creditors in the present case contend that

jurisdiction attaches in the present case because § 4b (30 Stat. >

547) declares that "any natural person, except a wage-earner,

or a person engaged chiefly in farming or the tillage of the

soil," may be adjudged an involuntary bankrupt. But no

natural person can be so adjudged, in an involuntary proceed-

ing, unless he committed one of the acts of bankruptcy described

in § 3a (30 Stat. 546) within four months next before the filing

of the petition in bankruptcy. The first subdivision of that

section declares that any person shall be held to have com-

mitted an act of bankruptcy if he has "conveyed, transferred,

concealed, or removed, or permitted to be concealed or removed,

any part of his property, with intent to hinder, delay or de-

fraud his creditors, or any of them." That is the act of bank-

ruptcy charged against Ward. But if he has been a lunatic and

perts before trial. The first of these motions is based on thP
that the insanity of an alleged bankrupt is not a good
d1,frnse, where no adjudication of lunacy has been made prior
to \.the filing of the petition in bankruptcy.
The federal Constitution confers upon Congress the power
to establish "uniform laws on the subject of bankruptcies,
throughout the United States." The extent to which Congress
has exercised that power determines the scope of the power of
the federal courts in bankruptcy cases. § 8 of the bankruptcy
act (Act July 1, 1898, c. 541, 30 Stat. 549 [U. S. Comp. St.
1901, p. 3425]) is as follows:
"The death or insanity of a bankrupt shall not abate the
proceedings, but the same shall be conducted and concluded
in the same manner, so far as possible, as though he had not
died or become insane; provided that in case of death the widow
and children shall be entitled to all rights of dower and allowance fixed by the laws of the state of the bankrupt's residence.''
This section clearly provides that, if the jurisdiction of the
bankruptcy court in a given case has once rightfully attached,
it cannot be defeated by the subsequent death of the alleged
bankrupt, or if he subsequently become insane. Whether jurisdiction exists to administer the estat~ of an insolvent debtor in
bankruptcy, where the alleged bankrupt has been adjudged,
after the petition in bankruptcy has been filed, to have been,
from a time antedating the alleged act of bankruptcy, a lunatic
wholly incapable of managing himself or his estate, must be
determined by comparing other provisions of the bankruptcy
act with § 8. The creditors in the present case contend that
jurisdiction attaches in the present case because § 4b (30 Stat.
54 7) declares that ''any natural person, except a wage-earner,
or a person engaged chiefly in farming or the tillage of the
soil," may be adjudged an involuntary bankrupt. But no
natural person can be so adjudged, in an involuntary proceeding, unless he committed one of the acts of bankruptcy described
in § 3a (30 Stat. 546) within four months next before the filing
of the petition in bankruptcy. The first subdivision of that
8€ction declares that any person shall be held to have committed an act of bankruptcy if he has ''conveyed, transferred,
c0ncealed, or removed, or permitted to be concealed or removed,
any part of his property, with intent to hinder, delay or defraud his creditors, or any of them." That is the act of bank~1ptcy charged against Ward. But if he bas been a lunatic and
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so unsound of mind as to have been wholly incapable of manag-

ing himself or his estate ever since May 1, 1904, he could not

have conveyed his lands in November and December, 1907.

"with intent to hinder, delay and defraud his creditors." "An

intent to hinder or delay creditors," says Judge Bradford, in

the Wilmington Hosiery Company's Case (D. C.) 120 Fed.

185, "involves a purpose wrongfully and unjustifiably to pre-

vent, obstruct, embarrass, or postpone them (creditors) in the

collection or enforcement of their claims." Without under-

taking to determine the exact boundaries of the jurisdiction of

our bankruptcy courts in cases against lunatic bankrupts, it

is sufficient to say that, in the present case, the defense of in-

sanity cannot be stricken out of the answer.

B,ut is the adjudication in the Court of Chancery of New

Jersey conclusive on this court in this proceeding? It would

not be so in an action at law against the alleged bankrupt.

In such a case, "when an inquisition is admitted in evidence,

the party against whom it is used may introduce proof that

the alleged lunatic was of sound mind at any period of the time

covered by the inquisition." Den v. Clark, 10 N. J. Law, 217,

18 Am. Dec. 417. The same rule applies in equity. Hunt

v. Hunt, 13 N. J. Eq. 161; Yauger v. Skinner, 14 N. J. Eq.
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389; Hill's Ex'rs v. Day, 34 N. J. Eq. 150; 16 Am. & Eng.

Ency. Law, 606. I think it is equally applicable to a bank-

ruptcy case where the adjudication of lunacy is made upon

proceedings instituted after the petition in bankruptcy has been

filed. The Funk Case (D. C.) 101 Fed. 244, is distinguishable

from this because there the adjudication of lunacy was made,

and the property of the lunatic put into possession of his guar-

dian, before the petition in bankruptcy was filed. In the Kehler

Case (D. C.) 153 Fed. 235, where a petition in involuntary

proceedings was filed before the alleged bankrupt had been

adjudged a lunatic, Judge Hazel denied the motion to dismiss

the petition because the jurisdiction of the bankruptcy court

attached before the alleged bankrupt was adjudged insane,

and because of the presumption of the alleged bankrupt's sanity

at the time the acts of bankruptcy were committed. It is not

necessary to decide, in the present case, what may be the effect

of an adjudication of lunacy and the appointment of a guardian

or committee for the lunatic under a writ de lunatico inquirendo

before a petition in bankruptcy is filed against the lunatic. It

may be that in such a case the bankruptcy court acquires no

so unsound of mind as to have been wholly incapable of managing himself or his estate ever since l\fay 1, 1904, he could not
have conveyed his lands in November and December, 1907.
''with intent to hinder, delay and defraud his creditors.'' ''An
intent to hinder or delay creditors," says Judge Bradford, in
the Wilmington Hosiery Company's Case (D. C.) 120 Fed.
185, "involves a purpose wrongfully and unjustifiably to prevent, obstruct, embarrass, or postpone them (creditors) in the
collection or enforcement of their claims." Without undertaking to determine the exact boundaries of the jurisdiction of
our bankruptcy courts in cases against lunatic bankrupts, it
is sufficient to say that, in the present case, the defense of insanity cannot be stricken out of the answer.
B,ut is the adjudication in the Court of Chancery of New
Jersey conclusive on this court in this proceeding? It would
not be so in an action at law against the alleged bankrupt.
In such a case, 11 when an inquisition is admitted in evidence,
the party against whom it is used may introduce proof that
the alleged lunatic was of sound mind at any period of the time
covered by the inquisition." Den v. Clark, 10 N. J. Law, 217,
18 Am. Dec. 417. The same rule applies in equity. Hunt
v. Hunt, 13 N. J. Eq. 161; Yauger v. Skinner, 14 N. J. Eq.
389; Hill's Ex'rs v. Day, 34 N. J. Eq. 150; 16 Am. & Eng.
Ency. Law, 606. I think it is equally applicable to a bankruptcy case where the adjudication of lunacy is made upon
proceedings instituted after ·the petition in bankruptcy has been
filed. The Funk Case (D. C.) 101 Fed. 244, is distinguishable
from this because there the adjudication of lunacy was made,
and the property of the lunatic put into possession of his guardian, before the petition in bankruptcy was filed. In the Kehler
Case (D. C.) 153 Fed. 235, where a petition in involuntary
proceedings was filed before the alleged bankrupt had been
adjudged a lunatic, Judge Hazel denied the motion to dismiss
the petition because the jurisdiction of the bankruptcy court
attached before the alleged bankrupt was adjudged insane,
and because of the presumption of the alleged bankrupt's sanity
at the time the acts of bankruptcy were committed. It is not
necessary to decide, in the present case, what may be the effect
of an adjudication of lw1acy and the appointment of a guardian
or committee for the lunatic under a writ de lunatico inquirendo
before a petition in bankruptcy is filed against the lunatic. It
may be that in such a case the bankruptcy court acquires no
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jurisdiction; but, where a person is adjudged a lunatic under

proceedings instituted after a petition in bankruptcy has been

filed against him, the jurisdiction of the bankruptcy court to

try the issues involved in the bankruptcy proceedings seems

to me clear. In such a case, its jurisdiction attaches upon the"

filing of the petition in bankruptcy. If the alleged bankrupt

was, at the time of committing the alleged act of bankruptcy

charged in the petition filed against him, so insane that he

did not understand the nature of the act, its commission should

be denied on the ground that, being insane, he could not com-

mit it. On the trial of such an issue, the adjudication of lunacy

may, perhaps, be offered as prima facie evidence of insanity,

provided it shows lunacy at the time of the commission of the

alleged act of bankruptcy.

It will be observed, from what has been said, that, in such a

case as the present one, the defense that the alleged bankrupt

did not commit the act of bankruptcy charged against him in-

volves the question of his insanity. As already stated, the only

act of bankruptcy charged here is that the alleged bankrupt

conveyed certain of his lands with intent to hinder, delay, or

defraud his creditors. Evil intent is an essential element of the

act charged. § 19 (30 Stat. 551) of the bankruptcy act gives
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to an alleged bankrupt the right to a trial by jury of the ques-

tion of his insolvency and of the question concerning his com-

mission of an act of bankruptcy, provided a written applica-

tion for such trial be made. Such application has been made.

The question of the alleged bankrupt's insanity will there-

fore be submitted to the jury as an essential part of the defense

that he did not commit the act of bankruptcy charged.

Although it is alleged in the petition that Ward was insolvent

at the time of executing the deeds of conveyance, that allegation

is immaterial, and will not be involved in the issues to be tried.

There is also an allegation that he was insolvent at the time of

the filing of the petition. That is a proper, if not a necessary,

allegation, since § 3c of the bankruptcy act makes the defense

of solvency at the time of filing the petition, in a case like

the present one, a good defense. West Company v. Lea, 174

U. S. 590, 19 Sup. Ct. 836, 43 L. ed. 1098; Elliott v. Toeppner,

187 U. S. 330, 23 Sup. Ct. 133, 47 L. ed. 200.

The issues to be tried by the jury are therefore: (1) Whether

the alleged bankrupt was insolvent at the time of the filing of

the petition in bankruptcy, and (2) whether the particular act

jurisdiction; but, where a person is adjudged a lunatic under
proceedings instituted after a petition in bankruptcy has been
filed against him, the jurisdiction of the bankruptcy court to
try the issues involved in the bankruptcy proceedings seems
to me clear. In such a case, its jurisdiction attaches upon the
filing of the petition in bankruptcy. If the alleged bankrupt
was, at the time of committing the alleged act of bankruptcy
charged in the petition filed against him, so insane that he
did not understand the nature of the act, its commission should
be denied on the ground that, being insane, he could not commit it. On the trial of such an issue, the adjudication of lunacy
may, perhaps, be offered as prima facie evidence of insanity,
provided it shows lunacy at the time of the commission of the
alleged act of bankruptcy.
It will be observed, from what has been said, that, in such a
case as the present one, the defense that the alleged bankrupt
did not commit the act of bankruptcy charged against him in,·olves the question of his insanity. As already stated, the only
act of bankruptcy charged here is that the alleged bankrupt
conveyed certain of his lands with intent to hinder, delay, or
defraud his creditors. Evil intent is an essential element of the
act charged. § 19 (30 Stat. 551) of the bankruptcy act gives
to an alleged bankrupt the right to a trial by jury of the question of his insolvency and of the question concerning his commission of an act of bankruptcy, provided a written application for such trial be made. Such application has been made.
The question of the alleged bankrupt's insanity will therefore be submitted to the jury as an essential part of the defense
that he did not commit the act of bankruptcy charged .
.Although it is alleged in the petition that Ward was insolvent
at the time of executing the deeds of conveyance, that allegation
is immaterial, and will not be involved in the issues to be tried.
There is also an allegation that he was insolvent at the time of
the filing of the petition. That is a proper, if not a necessary,
allegation, since § 3c of the bankruptcy act makes the defense
of solvency at the time of filing the petition, in a case like
the present one, a good defense. West Company v. Lea, 174
U. S. 590, 19 Sup. Ct. 836, 43 L. ed. 1098; Elliott v. Toeppner,
187 U. S. 330, 23 Sup. Ct. 133, 47 L. ed. 200.
The issues to be tried by the jury are therefore: (1) Whether
the alleged \tankrupt was insolvent at the time of the filing of
the petition in bankruptcy, and (2) whether the particular act
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of bankruptcy charged was committed by him. The latter issuo

will necessarily involve the question of his insanity. • * *

[The third motion of petitioners was also denied.]

The motions of the petitioning creditors will all be denied.

They may file their replication and bring the case to trial in

the usual source of procedure.'1

3. PARTNERSHIPS

of bankruptcy charged was committed by him. The latter issu·~
will necessarily involve the question of his insanity. • • •
[The third motion of petitioners was also denied.]
The motions of the petitioning creditors will all be denied.
They may file their replication and bring the case to trial in
the UBual source of procedure. 1 1

STANLEY FRANCIS v. J. HECTOR McNEAL

228 U. S. 695, 57 L. ed. 1029, 33 Sup. Ct. 701

3.

P ABTNER.SHIPS

(United States Supreme Court. May 26, 1913)

Mr. Justice HOLMES delivered the opinion of the court:

This is a proceeding to review an order of the bankruptcy

court to the effect that the separate estate of Stanley Francis

should be turned over for administration to the respondent,

McNeal, trustee in bankruptcy of a firm of which Francis was a

member. ' The order was made on the petition of the trustee,

and was affirmed upon a petition for revision by the Circuit

Court of Appeals. 108 C. C. A. 459, 186 Fed. 481.

The facts are short. Creditors filed a petition against Lati-

mer, Francis, and Marrin, alleging that they were partners

trading as the Provident Investment Bureau, and that they

were bankrupt individually and as a firm. McNeal was ap-
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pointed receiver of the partnership and individual estates, but

Francis denied that he was a partner, and sought to have the

receiver discharged. Thereupon, on March 13, 1906, it was

agreed between the counsel for the receiver and for Francis

that McNeal should be discharged as receiver of the individual

estate of Francis; that the question whether Francis was a

partner should be referred to one of the regular referees; that

until the determination of that question, his counsel, Scott,

should collect the rents and retain possession of his estate;

and that thereafter Scott should account and turn over the

funds to such person as the court might direct. On April 17

an order was made embodying the agreement and naming a

referee. The referee found that Francis was a partner, and

that now stands admitted for the purposes of the present

decision. The firm was adjudicated bankrupt irt June, 1909.

McNeal was appointed trustee in July, and forthwith filed the

11—Cf. In re Eisenberg, 117 Fed. see In re Stein, 127 Fed. 547, 62 C.

786. As to insanity of a partner C. A. 272.

STANLEY FRANCIS v. J . HECTOR McNEAL
228 U. S. 695, 57 L. ed. 1029, 33 Sup. Ct. 701
(United States Supreme Court. May 26, 1913)
Mr. Justice HOLMES delivered the opinion of the court:
This is a proceeding to review an order of the ba.nkruptcy
court to the effect that the separate estate of Stanley Francis
should be turned over for administration to the respondent,
McNeal, trustee in bankruptcy of a firm of which Francis was a
member. ' The order was made on the petition of the trustee,
and was affirmed upon a petition for revision by the Circuit
Court of Appeals. 108 C. C. A. 459, 186 Fed. 481.
The facts are short. Creditors filed a petition against Latimer, Francis, and Marrin, alleging that they were partners
trading as the Provident Investment Bureau, and that they
were bankrupt individually and as a firm. McNeal was appointed receiver of the partnership and individual estates, but
Francis denied that he was a partner, and sought to have the
receiver discharged. Thereupon, on March 13, 1906, it was
agreed between the counsel for the receiver and for Francis
that McNeal should be discharged as receiver of the individual
e.state of Francis; that the question whether Francis was a
partner should be referred to one of the regular referees; that
U)ltil the determination of that question, his counsel, Scott,
should collect the rents and retain possession of his estate;
and that thereafter Scott should account and turn over the
funds to such person as the court might direct. On April 17
an order was made embodying the agreement and naming a
referee. The referee found that Francis was a partner, and
that now stands admitted for the purposes of the present
decision. The firm was adjudicated bankrupt hi June, 1909.
1\IcNeal was appointed trustee in July, and forthwith filed the
11-Cf. In re Eisenberg, 117 Fed.
i86. As to insanity of a partner

see In re Stein, 127 Fed. 547, 62 C.
C. A. 272.
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petition upon which the order in question was made. The

order declared that the separate estate of Francis was subject

to administration in bankruptcy, and ordered the real estate

turned over to McNeal, with leave to sell. The firm, even

with the separate estates of the partners, will not be able to

pay its debts in full.

Since Cory on Accounts was made more famous by Lindley

on Partnership, the notion that the firm is an entity distinct

from its members has grown in popularity, and the notion has

been confirmed by recent speculations as to the nature of cor-

porations and the oneness of any somewhat permanently com-

bined group without the aid of law. But the fact remains

as true as ever that partnership debts are debts of the mem-

bers of the firm, and that the individual liability of the mem-

bers is not collateral like that of a surety, but primary and

direct, whatever priorities there may be in the marshaling of

assets. The nature of the liability is determined by the com-

mon law, not by the possible intervention of the bankruptcy

act. Therefore ordinarily it would be impossible that a firm

should be insolvent while the members of it remained able

to pay its debts with money available for that end. A judgment

could be got and the partnership debt satisfied on execution
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out of the individual estates.

The question is whether the bankruptcy act has established

principles inconsistent with these fundamental rules, although

the business of such an act is, so far as may be, to preserve, not

to upset, existing relations. It is true that by § 1, the word

"person," as used in the act, includes partnerships; that

by the same section, a person shall be deemed insolvent when

his property, exclusive, etc., shall not be sufficient to pay his

debts; that by § 5a, a partnership may be adjudged a bank-

rapt, and that by § 14a, any person may file an application for

discharge. No doubt these causes, taken together, recognize the

firm as an entity for certain purposes, the most important of

which, after all, is the old rule as to the prior claim of partner-

ship debts on partnership assets, and that of individual debts

upon the individual estate. § 5g. But we see no reason for

supposing that it was intended to erect a commercial device

for expressing special relations into an absolute and universal

formula,—a guillotine for cutting off all the consequences ad-

mitted to attach to partnerships elsewhere than in the bank-

ruptcy courts. On the contrary, we should infer from § 5',

H. ft A. Bankruptcy—7

petition upon which the order in question was made. The
order declared that the separate estate of Francis was subject
to administration in bankruptcy, and ordered the real estate
turned over to .McNeal, with leave to sell. The firm, even
with the separate estates of the partners, will not be able to
pay its debts in full.
Since Cory on Accounts was made more famous by Lindley
on Partnership, the notion that the firm is an entity distinct
from its members has grown in popularity, and the notion bas
been confirmed by recent speculations as to the nature of corporations and the oneness of any somewhat permanently combined group without the aid of law. But the fact remains
as true as ever that partnership debts are debts of the members of the firm, and that the individual liability of the members is not collateral like that of a surety, but primary and
direct, whatever priorities there may be in the marshaling of
assets. The nature of the liability is determined by the common law, not by the possible intervention of the bankruptcy
act. Therefore ordinarily it would be impossible that a firm
should be insolvent while the members of it remained able
to pay its debts with money available for that end. A judgment
could be got and the partnership debt satisfied on execution
out of the individual estates.
The question is whether the bankruptcy act has established
principles inconsistent with these fundamental rules, although
the business of such an act is, so far as may be, to preserve, not
to upset, existing relations. It is true that by § 1, the word
"person," 88 used in the act, includes partnerships; that
by the same section, a person shall be deemed insolvent when
his property, exclusive, etc., shall not be sufficient to pay his
debts; that by § 5a, ·a partnership may be adjudged a bankrupt, and that by § 14a, any person may file an application for
discharge. No doubt these causes, taken together, recognize the
firm as an entity for certain purposes, the most important of
which, after all, is the old rule as to the prior claim of partnership debts on partnership assets, and that of individual debts
upon the individual estate. § 5g. But we see no reason for
supposing that it W88 intended to erect a commercial device
for expressing special relations into an absolute and universal
formula,-a guillotine for cutting off all the consequences admitted to attach to partnerships elsewhere than in the bankruptcy courts. On the contrary, we should infer from § 5,
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clauses c through g, that the assumption of the bankruptcy act

was that the partnership and individual estates both were to

be administered, and that the only exception was that in h,

"in the event of one or more, but not all, of the members of a

partnership being adjudged bankrupt." [30 Stat. at L. 548,

c. 541, U. S. Comp. Stat. 1901, p. 3424.]

In that case, naturally, the partnership property may be

administered by the partners not adjudged bankrupt, and does

not come into bankruptcy at all except by consent. But we do

not perceive that the clause imports that the partnership could

be in bankruptcy, and the partners not. The hypothesis is

that some of the partners are in, but that the firm has remained

out, and provision is made for its continuing out. The neces-

sary and natural meaning goes no further than that.

On the other hand, it would be an anomaly to allow pro-

ceedings in bankruptcy against joint debtors from some of

whom, at any time before, pending, or after the proceeding, the

debt could be collected in full. If such proceedings were allowed,

it would be a further anomaly not to distribute all the partner-

ship assets. Yet the individual estate, after paying private

dehts, is part of those assets, so far as needed. § 5f. Finally, it

would be a third incongruity to grant a discharge in such a

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:52 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

case from the debt considered as joint, but to leave the same

persons liable for it considered as several. We say the same

persons, for however much the difference between firm and

member under the statute be dwelt upon, the firm remains at

common law a group of men, and will be dealt with as such in

the ordinary courts for use in which the discharge is granted.

If, as in the present case, the partnership and individual estates

together are not enough to pay the partnership debts, the rational

thing to do, and one certainly not forbidden by the act, is to

administer both in bankruptcy. If such a case is within § 5h,

it is enough that Francis never has objected to the firm prop-

erty being administered by the trustee.

If it be said that the logical result of our opinion is that

the partners ought to be put into bankruptcy whenever the firm

is, as held by the late Judge Lowell, in an able opinion (Re

Forbes, 128 Fed. 137), it is a sufficient answer that no such

objection has been taken, but, on the contrary, Francis has

consented and agreed to hand over his property according to the

order of the court. So far as Vaccaro v. Security Bank, 43

C C. A. 279, 103 Fed. 436, 442, is inconsistent with the opinion

clauses c through g, that the assumption of the bankruptcy act
was that the partnership .and individual estates both were to
be administered, and that the only exception was that in h,
''in the event of one or more, but not all, of the members of a
partnership being adjudged bankrupt.'' [30 Stat. at L. 548,
c. 541, U. S. Comp. Stat. 1901, p. 3424.]
In that case, naturally, the partnership· property may be
administered by the partners not adjudged bankrupt, and does
not come into bankruptcy at all except by consent. But we do
not perceive that the clause imports that the partnership could
be in bankruptcy, and the partners not. The hypothesis is
that some of the partners are in, but that t11e firm has remained
out, and provision is made for its continuing out. The necessary and natural meaning goes no further than that.
On the other hand, it would be an anomaly to allow proceedings in bankruptcy against joint debtors from some of
whom, at any time before, pending, or after the proceeding, the
debt could be collected in full. If such proceedings were allowed,
it would be a further anomaly not to distribute all the partnership assets. Yet the individual estate, after paying private
debts, is part of those assets, so far as needed. § 5f. Finally, it
would be a third incongruity to grant a discharge in such a
case from the debt considered as joint, but to leave the same
persons liable for it considered as several. 'Ve say the same
persons, for however much the difference between firm and
member under the statute he dwelt upon, the firm remains at
common law a group of men, and will be dealt with as such in
the ordinary courts for use in which the discharge is granted.
If, as in the present case, the partnership and individual estates
together are not enough to pay the partnership debts, the rational
thing to do, and one certainly not for bidden by the act, is to
administer both in bankruptcy. If such a case is within § 5h,
it is enough that Francis never has objected to the firm property being administered by the trustee.
If it be said that the logical result of our opinion is that
the partners ought to be put into bankruptcy whenever the firm
is, as held by the late Judge Lowell, in an able opinion (Re
Forbes, 128 Fed. 137), it is a sufficient answer that no such
objection has been taken, but, on the contrary, Francis has
consented and agreed to hand over his property according to the
order of the court. So far as Vaccaro v. Security Bank, 43
C. C. A. 279, 103 Fed. 436, 442, is inconsistent with the opinion
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of the majority in Re Bertenshaw, 17 L. R. A. (N. S.) 886,

85 C. C. A. 61, 157 Fed. 363, 13 Ann. Cas. 986, we regard it as

sustained by the stronger reasons and as correct.

Decree affirmed.12

4. CORPORATIONS

Note: Before the amendment of 1910 a corporation was not

entitled to become a voluntary bankrupt, and only certain classes

of the majority in Re Bertenshaw, 17 L. R. A. (N. S.) 886,
85 C. C. A. 61, 157 F'ed. 363, 13 Ann. Cas. 986, we regard it as
sustained by the stronger reasons and as correct.
Decree affirmed.12

of corporations were liable to involuntary bankruptcy, their lia-

4.

bility depending on whether they were "engaged principally

CORPORA TIONS

in manufacturing, trading, printing, publishing, ('mining'

was added by the amendment of 1903) or mercantile pursuits."

Many interesting distinctions were made in determining whether

corporations were within the liable classes, but they are, of

course, not of great importance under the law as it now stands,

which has returned to the phraseology of § 37 of the Act of

186(7: "moneyed, business, or commercial corporations." The

decisions under that Act, which have been held to be authorita-

tive as to the interpretation of the 1910 amendment (In re R.

12—Before the decision in Francis

v. McNeaI the courts were hopelessly

divided on several questions arising

out of the provisions of § 5 of the

Act. It was pretty well agreed that
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5 5 (a) justified the treatment of

the firm itself as a distinct entity

apart from any or all of the part-

ners, and that this entity was ad-

Kote: Before the amendment of 1910 a corporation was not
entitled to become a voluntary bankrupt, and only certain classes
of corporations were liable to involuntary bankruptcy, their liability depending on whether they were ''engaged principally
in manufacturing, trading, printing, publishing, ('mining'
was added by the amendment of 1903) or mercantile pursuits.''
~Iany interesting distinctions were made in determining whether
corporations were withiil the liable classes, but they are, of
course, not of great importance under the law as it now stands,
which has returned to the phraseology of § 37 of the Act of
186'1 : ''moneyed, business, or commercial corporations.'' The
decisions under that Act, which have been held to be authoritative as to the interpretation of the 1910 amendment (In re R.

judicable as a bankrupt whether the

partners were adjudicated or not.

Chemical Nat. Bk. v. Meyer, 92 Fed.

896; In re Perlhefter, 177 Fed. 299.

But on the question of insolvency

it was uncertain whether the sol-

vency of the firm should be deter-

mined by balancing firm liabilities

against firm assets (In re Berten-

shaw, 157 Fed. 363, 85 C. C. A. 61;

In re Everybody's Market, 173 Fed.

492) or whether the individual assets

of the several partners should also

be included (In re Blair. 99 Fed. 76;

Vaccaro v. Bank, 103 Fed. 436, 43

C. C. A. 279; Francis v. McNeaI,

186 Fed. 481, 108 C. C. A. 459);

the weight of authority doubtless

inclining to the latter view. And on

the question as to whether the trus-

tee in bankruptcy of the bankrupt

firm should administer both the firm

estate and the estates of the non-

bankrupt partners the courts also

divided; one line of cases (of which

Francis v. McNeal, 186 Fed. 481,

108 C. C. A. 459; Dickas v. Barnes,

140 Fed. 849, 72 C. C. A. 261; and

In re Duke & Sons, 199 Fed. 199,

are representative) held that the

firm trustee had this power, and that

8 5 (h) referred only to cases in

which some of the partners, but not

the firm itself, were bankrupt; other

cases (In re Junck & Balthazard,

169 Fed. 481; In re Solomon &

Carvel, 163 Fed. 140) following tbe

doctrine of the Bertenshaw case,

held that the firm trustee had no

such power, and that § 5 (h) was

intended to govern the case of a

firm which had been adjudicated.

l 2--Before the decision in Francis
v. MeNeal the courts were hopelessly
divided on several questions arising
out of the provisions of § 5 of the
Act. It was pretty well agreed that
(a) justified the treatment of
the firm itself as a dii;tinct entity
apart from any or all of the partRers, and that this entity was adjudicable as a bankrupt whether the
partners were adjudicated or not.
Chemical Nat. Bk. v. Meyer, 92 Fed.
891): In re Perlheft~r, J 77 Fed. 299.
But on the question of insolvency
it was uncertain whether the sol·
vency of the firm should be deter·
mine(~ by balancing firm liabilities
against firm assets (In re Berten·
shaw, 157 Fed. 363, 85 C. C. A. 61;
In re Everybody's Market, 113 Fed.
492) or whether the individual assets
of the several partners sh011lcl also
he included (In re Blair, 99 Fed. 76;
Vaccaro v. Bank, 103 Fed. 436, 43
C. C. A. 279; Francis v. l\fcNeal,
186 Fed. 481, 108 C. C. A. 459);

'5

the weight of authority doubtless
inrlining to the latter view. And on
the question aa to whether the trustee in bankruptcy of the bankrupt
firm should administer both the firm
estate and the estates of the non·
bankrupt partners the courts also
di,·ided; one line of cases (of which
Francis v. MeNeal, 186 Fed. 481,
108 C. C. A. 459; Dickas v. Barnes,
140 Fed. 849, 72 C. C. A. 261; and
In re Duke & Sons, 199 Fed. 199,
are representative) held that the
firm trustee bad this power, and that
~ 5 (b) referred only to cases in
which some of the partners, but not
the firm itself, were bankrupt; other
cases (In re Junck & Baltha2ard,
l 69 Fed. 481 ; In re Solomon &
Can·el, 163 Fed. 140) following the
clortrine of the Bertenshaw case,
hrld that the firm trustee had no
~uch power, and that § 5 (h) was
intended to govern the case of a
firm which had been adjudicated.
See note in 10 MICH. LAW REV. 215.
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L. Radke Co., 193 Fed. 735), held generally that these words

included practically every corporation organized for pecuniary

profit. See Adams v. Boston, etc., R. R. Co., Holmes 30, 1

Fed. Cas. No. 47; Sweatt v. id., 3 Cliff. 379, 23 Fed. Cas. No.

13684; Rankin v. Florida, etc., R. R. Co., 20 Fed. Cas. No.

11567; Winter v. Iowa, etc., Ry. Co., 2 Dill. 487, 30 Fed. Cas.

No. 17890; In re Independent Ins. Co., Holmes 103, 13 Fed.

Cas. No. 7017; In re Merchants Ins. Co., 3 Biss. 162, 17 Fed.

Cas. No\ 9441; In re Hercules, etc., Soc., 6 Benedict 38, 12 Fed.
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Cas. No. 6402.
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