CHAPTER ll

REQUISITES OF THE CO.\'TRACT.“

SECTION 1. COMPETENT PARTIES"

58. GOSMAN, et al., appellants, v. CRUGER, ct al., respondents,

69 N. Y. 87.

Court of Appeals, New York, 1877.

Under the Married W oman's Act, a married a‘oman’s con-

CHAPTER II

tract as surety on a guardianship bond, not expressed to be bind-

ing on her separate estate, is void, even though ordered by court

decree.

Appeal from judgment of the General Term of the Supreme

REQCISITES OF THE CONTRACT.u

Court in the second judicial department afﬁrming so much of the

judgment herein as dismissed the complaint, as to defendant

Eliza L. C. Cruger. (Reported below, 7 Hun 60.)

This action was brought upon a bond executed by defendants

SECTION 1.

as sureties for one Edward R. Olcott, since deceased, condi 'oned

COMPETENT PARTIES u

for the faithful performance of his duties as guardian of plai 'ffs.

The complaint alleged that said defendant Eliza was, a e

58.

time of the execution of the bond, a married woman, havin a

separate estate, and it was asked that the amount of the recovery

be adjudged a charge upon her separate estate.

GOSMAN, et al., appellants, v. CRUGER, et al., respondents,
69 N. Y. 87.
Court of Appeals, New York, 1877.
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Attached to the bond was an affidavit, signed by the sureties,

Under the lliarried Woman's Act, a married 'woman's coutrcJct as surety on a guardianship bond, not expressed to be binding 01i her separate estate, is void, even though ordered by court
decree.

to the effect that they were each worth the sum of $1o.0oo, over

and above all debts and liabilities. The bond was presented and

ﬁled with the petition for the appointment of said guardian, and

upon them he was duly appointed, and received as such, in pur-

" “To constitute the contract of suretyship or guaranty the same things

Appeal from judgment of the General Term of the Supreme
Court in the second judicial department affirming so much of the
judgment herein as dismissed the complaint, as to defendant
Eliza L. C. Cruger. (Reported below, 7 Hun 6o.)
This action was brought upon a bond executed by defendants
ned
as sureties for one Edward R. Olcott, since deceased, condi8.
for the faithful performance of his duties as guardian of plai "ffs.
The complaint alleged that said defendant Eliza was, a
e
time of the execution of the bond, a married woman, havin a
separate estate, and it was asked that the amount of the recovery
be adjudged a charge upon her separate estate.
Attached to the bond was an affidavit, signed by the sureties,
to the effect that they were each worth the sum of $10,000, over
and above all debts and liabilities. The bond was presented and
filed with the petition for the appointment of said guardian, and
upon them he was duly appointed, and received as such, in pur-

are necessary as to constitute any other contract, viz.: That the parties

be competent to contract; that they actually do contract; and that the

contract, if not under seal, be supported by a sufficient consideration.”-

Brandt on Sure-tyship (2 ed.), vol. 1, p. 5.

“Infant’s contract as surety is voidable, not void. Harner v. Dibble,

31 Oh. St. 72, and cases cited.

Insane person not liable on note signed as surety. VanPatton, et al.,

v. Beals, et al., 46 Ia. 62.

u "To constitute the contract of suretyship or guaranty the same things
are necessary as to constitute any other contract, viz. : That the parties
be competent to contract ; that they actually do contract ; and that the
contract, if not under seal, be supported by a sufficient consideration."Brandt on Suretyship ( 2 ed.), vol. I, p. 5.
11 Infant's contract as surety is voidable, not void.
Harner v. Dibble,
31 Oh. St. 72, and cases cited.
Insane person not liable on note signed as surety. VanPatton, et al.,
v. Beals, ct al., 46 Ia. 62.
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suance of an order of the court, moneys belonging to plaintiffs,

GOSMAX V. CRl.:GER

which he converted to his own use.

suance of an order of the court, moneys belonging to plaintiffs,
which he converted to his own use.
The court directed judgment against defendant, John P.
Cruger, but directed a dismissal of the complaint as to defendant,
Eliza. Judgment was entered accordingly.
Elihii Root, for the appellants.
C. Frost, for the respondenU.

The court directed judgment against defendant, John P.

Cruger, but directed a dismissal of the complaint as to defendant,

Eliza. Judgment was entered accordingly.

Elihu Root, for the appellants.

C. Frost, for the respondent).

FOLGER, J. A married woman is bound by her contracts

made in her separate business, or relating to her separate estate,

as provided in the married woman’s acts of 1848, 1849, 1860 and

1862; and they may be enforced against her at law or in equity.

If her contracts are not thus made, or do not thus relate, they

FotGER, J.
A married woman is bound by her contracts
made in her separate business, or relating to her separate estate,
as provided in the married woman's acts of 1848, 1849, 1800 and
1862; and they may be enforced against her at law or in equity.
If her contracts are not thus made, or do not thus relate, they
are void at law, and may not be enforced in equity against her
separate estate, unless the intention of charging that estate is expressed in the contract, or implied from its terms; Yale v. Dedercr, 22 K. Y., 450.
The bond sued upon in this action is not a contract made by
Mrs. Cruger in her separate business, nor does it relate to her
separate estate, nor is there expressed in it an intention of charging that estate. It seems, therefore, that the plaintiffs cannot recover against her.
The appellants seek to go outside the bond, and to find the
requisite expression of intention in the other circumstances, acts
and papers in the proceeding. Authorities are cited, to the effect
that •bond given in pursuance of a decree, is to be construed with
the ~cree, and that the terms of the latter enter into and form
a part of the contract. But there is nothing to be found in the
proceedings which led to the execution of this bond, which shows
a purpose on the part of the court to compel Mrs. Cruger to bind
her separate estate, even if there was the power to compel a married woman so to execute a bond. It does not appear, indeed, that
it was known that she was a married woman. The reference
made to the rules of the Supreme Court (rule 65), of chancery
(rule 148), and to the statute which authorized those rules ( 2
R. S., 175, sec. 46), is no more ·than to say, that the law required
two sufficient sureties. If one of the sureties had been an infant,
he would not, because of the rules and the statute, have been held
to have made a valid contract. And though Mrs. Cruger might
have made a valid contract had she put it in the requisite form,
she is not to be held to have done so merely for the teason that
the law was not complied with when she did otherwise. Nor
does the fact that she made an affidavit that she possessed enough

are void at law, and may not be enforced in equity against her

separate estate, unless the intention of charging that estate is ex-

pressed in the contract, or implied from its terms; Yale v. Ded-

erer, 22 I\'. Y., 450.

The bond sued upon in this action is not a contract made by

Mrs, Cruger in her separate business, nor does it relate to her

separate estate, nor is there expressed in it an intention of charg-

ing that estate. It seems, therefore, that the plaintiffs cannot re-
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cover against her.

The appellants seek to go outside the bond, and to ﬁnd the

requisite expression of intention in the other circumstances, acts

and papers in the proceeding. Authorities are cited, to the effect

that bond given in pursuance of a decree, is to be construed with

the gcree, and that the terms of the latter enter into and form

a part of the contract. But there is nothing to be found in the

proceedings which led to the execution of this bond, which shows

a purpose on the part of the court to compel Mrs. Cruger to bind

her separate estate, even if there was the power to compel a mar-

ried woman so to execute a bond. It does not appear, indeed, that

it was known that she was a married woman. The reference

made to the rules of the Supreme Court (rule 65), of chancery

(rule 148), and to the statute_which authorized those rules (2

R. S., 175, sec. 46), is no more than to say, that the law required

two sufﬁcient sureties. If one of the sureties had been an infant,

he would not, because of the rules and the statute, have been held

to have made a valid contract. And though Mrs. Cruger might

have made a valid contract had she put it in the requisite form.

she is not to be held to have done so merely for the reason that

the law was not complied with when she di_d otherwise. Nor

does the fact that she made an affidavit that she possessed enough
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estate to make her a sufﬁcient surety, incorporate into the contract

of suretyship the expression of an intention to bind that estate, if

estate to make her a sufficient surety, incorporate into the contract
of suretyship the expression of an intention to bind that estate, if
it was separate. That it was a statement in writing makes it no
more efficient than if by parol (Maxon v. Scott, 55 N. Y. 247), so
far as the expression of an intention is concerned. It might be
demanded in writing to meet the Statute of Frauds. But it was,
though in writing, outside of the written contract, as much as
such a statement in parol aliunde, would be oi1tside of a contract
valid by parol. Parties may struggle against the rule, but it is
the rule, that the intention to charge the separate estate must be
expressed in the contract, or implied in the terms of it. The affidavit is no part of the contract or of its terms. It is but a statement in legal form that the person named in the contract is of
sufficient estate to be a proper party to it.
It is claimed that the reason of the rule declared in Yale v.
Dederer does not apply to this case, and that, thcrefore, the rule
ceases. That reason is said to be this: That a contract made by
a married woman is void at law; that it may be enforced in equity
under some circumstances, but not when it is a contract of suretyship, for there is no equity springing out of the consideration. It
is then claimed, that suretyship for a guardian is an exception to
this rule, as equity will enforce against persons, sui juris, who
become sureties, their obligations, the same as if they made them
as principals. The authorities in this state, cited by the appellants,
do not sustain the proposition. What was substantially held in
Wiser v. Blackly (I J. Ch. R., 6o7), was that one signing a bond
as surety was, as well as one signing as principal, liable to a suit
to reform the contract so as to conform it to the intention of the
parties, and as the defendant's answer admitted that the surety
intended to bind himself for the guardian, a mistake in the form
of the bond was corrected or treated as so. So it was in P.rior v.
Williams (2 Keyes 530), which was not the case of guardianship.
The case from Jones' Reports ·(Sikes v. Truitt, 4 Jones Eq.
[N. C.] 36o), is professedly based on that from Iredell, and with
some distrust of the correctness of the precedent. That from
Iredell (Armistead v. Bozman, I Ired. Eq. 117), is to the same
. effect as JViser .v. Blackly (supra) ; that the instrument may be
corrected in form to agree with the intention of the surety as admitted or proven.
It is then claimed that Mrs. Cruger, by not making known
to the court that she was a married woman, was guilty of a fraud
on it. It is claimed that, either as a mistake or as a fraud, the
court will take hold of it, and enforce the bond against her. It

it was separate. That it was a statement in writing makes it no

more efﬁcient than if by parol (M am-on v. Scott, 55 N. Y. 247), so

far as the expression of an intention is concerned. It might be

demanded in writing to meet the Statute of Frauds. But it was,

though in writing, outside of the written contract, as much as

such a statement in parol aliunde, would be outside of a contract

valid by parol. Parties may struggle against the rule, but it is

the rule, that the intention to charge the separate estate must be

expressed in the contract, or implied in the terms of it. The aﬁ"1-

davit is no part of the contract or of its terms. It is but a state-

ment in legal form that the person named in the contract is of

sufficient estate to be a proper party to it.

It is claimed that the reason of the rule declared in Yale \-'.

Dederer does not apply to this case, and that, therefore, the rule

ceases. That reason is said to be this: That a contract made by

a married woman is void at law; that it may be enforced in equity

under some circumstances, but not when it is a contract of surety-

ship, for there is no equity springing out of the consideration. It
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is then claimed, that suretyship for a guardian is an exception to

this rule, as equity will enforce against persons. sni juris, who

become sureties. their obligations, the same as if they made them

as principals. The authorities in this state, cited by the appellants,

do not sustain the proposition. W hat was substantially held in

Wiser v. Blackly (I J. Ch. R., 607), was that one signing a bond

as surety was, as well as one signing as principal, liable to a suit

to reform the contract so as to conform it to the intention of the

parties, and as the defendant's answer admitted that the surety

intended to bind himself for the guardian, a mistake in the form

of the bond was corrected or treated as so. So it was in Prior v.

Williams (2 Keyes 530), which was not the case of guardianship.

The case from Jones’ Reports '(Sikes v. Truitt, 4 Jones Eq.

[N. C.] 360), is professedly based on that from Iredell. and with

some distrust of the correctness of the precedent. That from

Iredell (Arm-istead v. Bozman, I Ired. Eq. 117), is to the same

.eﬁ“ect as Wiser_v. Blackly (supra) ; that the instrument may be

corrected in form to agree with the intention of the surety as ad-

mitted or proven.

It is then claimed that Mrs. Cruger, by not making known

to the court that she was a married woman, was guilty of a fraud

on it. It is claimed that, either as a mistake or as a fraud, the

court will take hold of it, and enforce the bond against her. It
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need only be said, as to this, that the intention to charge the sep-

HOUSER V. FARMERS' SUPPLY CO.

arate estate is made an issue by the pleadings and found against

need only be said, as to this, that the intention to charge the separate estate is made an issue by the pleadings and found against
the plaintiffs; and that fraud is not found nor alleged.
The judgment must be affirmed.
All concur.

the plaintiffs; and that fraud is not found nor alleged.

The judgment must be affirmed.

All concur.

59. HOUSER v. FARMERS’ SUPPLY COMPANY, 6 Ga. App. 102,

64 S. E. 293.

Court of Appeals, Georgia, 1909.-

A contract of guaranty or suretyship entered into by an ordi-

nary commereial or industrial corporation not in direct furtherance

of authorised corporate purposes is not ‘valid.

59. HOUSER v. FAR:\lERS' SUPPLY COMPANY, 6 Ga. App.

Action on contract, from city court of Dublin—Judge JOR-

6.t S. E.

1).\N presiding. December 21, 1908.

Peyton L. ‘Wade, for plaintiff in error.

102,

293.

Court of Appeals, Georgia, 1909.'

I. S. Adams, W. C. Dozis, contra.

A contract of guarani)' or suretyship entered info by an o-rdi'ur'J commercial or industrial corporation not in direct furtherance
of authori.-:ed corporate purposes is not rnlid.

POWELL, J. Houser sued the Farmers’ Supply Company, a .

mercantile corporation, alleging, that the corporation had agreed

with him if he would enter its employment and would become a

stockholder therein, it would, in addition to paying him a salary,

indorse his note at the bank for a sum necessary to pay for the
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stock, continuing the indorsement from time to time, and from

D.\N

year to year, for ﬁve years, at the end of which period there was to

be a division of proﬁts, through the declaration of an accumu-

lated dividend: that at the end of the ﬁrst year (December, 1902),

the corporation refused to continue toindorse the note given for

Action on contract, from city court of Dublin-Judge JoRpresiding. December 21, H)08.
Pe)•to11 L. ·f¥ade, for plaintiff in error.
!. S. Adams, 111. C. Dm:is, contra.

PowEl.L, J. Houser sued the Farmers' Supply Company, a
mercantile corporation, alleging, that the corporation had agreerl
with him if he would enter its employment and would become a
stockholder therein, it would, in addition to paying him a salary,
indorse his note at the bank for a sum necessary to pay for th~
stock, continuing t}le indorscment from time to time, and from
year to year, for five years, at the end of which period there was to
be a division of profits, through the declaration of an accumulated dividend: that at the end of the first year (December, 1902),
the corporation refused to continue to· indorse the note given for
the procurement of the money under the circumstances just
stated, whereupon it became necessary for him to make a new
arrangement to get the money, by which the person from whom
he got the funds was to obtain four per cent. interest in addition
to one-half of the profits to be earned by his stock; that on account
of the prosperity of the business, the profits amounted to a considerable sum in excess of what the legal interest on the loan
would have been. The alleged contract with the corporation was
made through the persons who on its organization became presi- ·
dent and general manager. The plaintiff was himself a director
and vice-president. Ko express power appeared in the charter
author~zing the corporation to enter into any contract of suretyship and guaranty. The court granted a nonsuit, and the plaintiff excepts.
While industrial and mercantile corporations are not wholly

the procurement of the money under the circumstances just

stated, whereupon it became necessary for him to make a new

arrangement to get the money, by which the person from whom

he got the funds was to obtain four per cent. interest in addition

to one-half of the proﬁts to be earned by his stock ; that on account

of the prosperity of the business, the proﬁts amounted to a con-

siderable sum in excess of what the legal interest on the loan

would have been. The alleged contract with the corporation was

made through the persons who on its organization became presi- -

dent and general manager. The plaintiff was himself a director

and vice-president. No express power appeared in the charter

authorizing the corporation to enter into any contract of surety-

ship and guaranty. The court granted a nonsuit, and the plain-

tiff excepts. ‘

Vllhile industrial and mercantile corporations are not wholly
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prohibited from making contracts of guaranty and suretyship,

such contracts are closely scrutinized, and are not valid unless it

appears that they were in direct furtherance of authorized cor-

porate purposes. Ordinarily the officers of a corporation have no

power to make a contract in its behalf guaranteeing a private debt

of one of its stockholders. Brandt on Suretyship (3d ed.), sec.

I2 and note. The contract in the present case seems to have been

ultra. vires and not binding on the corporation. * * * The plaintiff

seems to have suffered a hardship, but the law is against him on

the facts of his case as developed at the trial.

Judgment affirmed.

SECTION 2. CONSIDERATION

WHI:N PRINCIPAL AND ASSURING CONTRACTS ARE EXECUTED

CONCURRENTLY.

60. BICKFORD v. GIBBS, et al., 8 Cush. 154.

Supreme Judicial Court, Massachusetts, 1851.

. Consideration—no proof of 01 distinct consideration to sup-

port a guaranty is necessary when the guaranty is made simul-

taneously ‘with the principal contract.

This was an action of assumpsit on the following note:
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“July 26th, 1845. $100. For value received, I promise to pay on

demand to Joseph Bickford, or order, one hundred dollars with interest.

“GeoizoI-: MAY.”

On the back of the note was the following agreement, signed

by the defendants: “We guarantee the payment of the within,

waiving demand and notice.”

R. B. Caverly, for the defendants.

B. F. Butler, for the plaintiff.

SHAW, C.J. Assumpsit to recover the amount of a note given

by one May, and guaranteed by the defendants.

An exception is now taken, that this guaranty should have

been specially declared on. No such exception was taken at the

trial; had it been, an amendment might have been made; the ob-

jection comes too late. '

The exception is also taken, that as the guaranty was a con-

tract collateral to the note a distinct consideration should be

Sect. 2]
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BICKFORD V. GIBBS

proved. There would be force in this objection, had the guaranty

been made after the note had been made, delivered and received

proved. There would be forct in this objection, had the guaranty
hecn made after the note had been made, delivered and received
as a complete contract. But when the guaranty is made on the
note before its delivery by the maker to the promisee, it must be
deemed to be done for the benefit of the maker, to add to the
strength of the note and to induce the promisee to take it and advance his money on it: and no other consideration is necessary
than the credit thus given to the maker. And the guaranty being without date, and there being no direct proof of any time at
which it was made, we think the court were right in leaving it to
the jury, to find that the guaranty was simultaneous with the note
itself. Benthall v. f Ndkins, 13 Met. 265.
Supposing, then, that the defendants were regularly bound
as guarantors, and thereby assumed an obligation somewhat differing from that of either sureties or indorsers, what was that
obligation? This question has been much discussed, especially
since the leading case of Oxford Bank v. Haynes, 8 Pick. 423.
The principle to be deduced from that case, and the Pennsylvania .
case of Gibbs v. Cannon, 9 S. & R. 202, there cited with approbation and relied on, is this: That in order to maintain an action
against a guarantor, a de~and of payment must be made in a
reasonable time of the principal, and notice of non-payment given
to the guarantor; and if in consequence of want of such notice,
the guarantor suffers loss, he is exonerated. Dole v. Yoimg, 24
Pick. 250. The same prompt demand and notice, as are required
to charge an indorser, are not necessary; and if the circumstances
of parties remain the same, and the guarantor suffers no loss by
delay, demand and notice at any time before action brought, will
be sufficient. Babcock v. Bryant, 12 Pick. 133. Such being the
obligation of the defendants, as guarantors, they would not be
liable by the general law, without proof of demand and notice.
But they have expressly agreed to waive demand and notice, and
con-venti.o legetn vi12cit. The effect of that waiver is, to put the
plaintiff in the same situation as if he had proved that he seasonably demanded the money of the promisor, who did not pay it, and
gave reasonable notice thereof to the defendants. In the absence
of all proof on the part of the defendants, that they have suffered
any loss by the laches of the plaintiff, the court are of opinion that
this proof would entitle the plaintiff to recover.
Exceptions overruled.

as a complete contract. But when the guaranty is made on the

note before its delivery by the maker to the promisee, it must be

deemed to be done for the beneﬁt of the maker, to add to the

strength of the note and to induce the promisee to take it and ad-

vance his money on it; and no other consideration is necessary

than the credit thus given to the maker. And the guaranty be-

ing without date, and there being no direct proof of any time at

which it was made, we think the court were right in leaving it to

the jury, to ﬁnd that the guaranty was simultaneous with the note

itself. Benthall v. Judkins, 13 Met. 265.

Supposing, then, that the defendants were regularly bound

as guarantors, and thereby assumed an obligation somewhat dif-

fering from that of either sureties or indorsers, what was that

obligation? This question has been much discussed, especially

since the leading case of Oxford Bank v. Haynes, 8 Pick. 423.

The principle to be deduced from that case, and the Pennsylvania _

case of Gibbs v. Cannon, 9 S. & R. 202, there cited with appro-

bation and relied on, is this’: That in order to maintain an action
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against a guarantor, a demand of payment must be made in a

reasonable time of the principal, and notice of non-payment given

to the guarantor; and if in consequence of want of such notice,

the guarantor suffers loss, he is exonerated. Dole v. Young, 24

Pick. 250. The same prompt demand and notice, as are required

to charge an indorser, are not necessary; and if the circumstances

of parties remain the same, and the guarantor suffers no loss by

delay, demand and notice at any time before action brought, will

be sufﬁcient. Bubcock v. Bryant, 12 Pick. I 33. Such being the

obligation of the defendants, as guarantors, they would not be

liable by the general law, without proof of demand and notice.

But they have expressly agreed to waive demand and notice, and

conventio legem z'‘incit. The effect of that waiver is, to put the

plaintiff in the same situation as if he had proved that he season-

ably demanded the money of the promisor, who did not pay it, and

gave reasonable notice thereof to the defendants. In the absence

of all proof on the part of the defendants, that they have suffered

any loss by the laches of the plaintiff, the court are of opinion that

this proof would entitle the plaintiff to recover.

Exceptions overruled.
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Vt/Hi»: PRINCIPAL AND ASSUnmo CONTRACTS ARE EXECUTED

.-\T DIFFERENT TIMES.

61. TENNEY v. PRINCE, 4 Pick. 385.

Supreme Judicial Court, Massachusetts, 1826.

Ne"w considerartion is required to support guaranty made af-

tor execution and delivery of principal contract.

This was assumpsit upon an indorsement by the defendant

on a negotiable promissory note given by L. Pierce to the plain-

tiff. dated December 1, 1820, payable in twelve months, with inter-

est after six months. The indorsement was made in blank, about

three months before the note became due, and was ﬁlled up by the

plaintiff as follows: “Eastport, Dec. 1, 1820. For value received

I promise to pay Perley T enney or order the within sum, being

24 dollars, 65 cents, in twelve months from date, with interest

after ‘six months.” A verdict was taken for the plaintiff, sub-

ject, &c.

Moseley, for the defendant, objected that this was a collat-

eral promise, being made subsequently to the original promise and

independently of the credit given to the principal debtor, and that

it was void for want of a consideration. If there was any con-
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sideration beyond that which originally passed between the plain-

tiﬁ‘ and Pierce, it was incumbent on the plaintiff to show it. He

referred to Josselyn v. Ames, 3 Mass. 274; Uten v. Kittredge, 7

Mass. 233;Moies v. Bird, 11 Mass. 436 * * *

I. Pickering and Mmrston, for the plaintiff.

PARKER, C.J., delivered the opinion of the Court. This case

presents a question which has not yet been decided in this com-

monwealth, nor does it appear that the researches of counsel have

discovered any precedent for us in the reports of any other court.

By the facts agreed it appears that the defendant put his

name on the back of the note about nine months after its date,

and three months before it became due. There is no evidence of

the intent and purpose of this act of the defendant, nor of any

consideration which moved him to it. The writing made by the

plaintiff over the signature would make it an original promise,

of the same date with the note, to pay the contents of the note ac-

cording to its tenor. We do not think there was any authority

in the plaintiff to make this use of the signature, because it is

inconsistent with the circumstances under which the signature was

given. It is impossible to infer an original promise to pay this
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' months after. The case of Ulen v. Kittredgc is no authority for

note, coeval with its date, from a signature put upon it nine
· months after. The case of Ulen. v. Kittredge' is no authority for
it; for in that case Kittredge was charged as guarantor, and
there was a consideration in forbearance towards the promisor,
and the Court inferred from the act and declarations of Kittredge
an authority to make him thus liable, the note being due when the
indorsement was made. Nor does the case of M oies v. Bird support it, for though the signing of Bird was two or three days
after the note was made, there were facts from which an agreement to be responsible from the beginning was justly inferred.
These two cases approached nearer to the one before us than
any which have been cited from our books, but they do not reach
the present case, for this is a naked indorsement without any accompanying facts or declarations tending to explain the act. The
principle by which all our decisions have been regulated, from
the case of Josselyn v. Ames downwards, is, that where the indorsement is made at the time of making the note, the person
indorsing the note is to be treated as an original promisor, and
this because he is supposed to participate in the consideration,
that is, the payee is supposed to have parted with something valuable upon the strength of the liability of the party who puts his
name on the note, and as such party cannot be answerable as an
indorser, he shall be answerable as an original promisor; This
is well understood to be the law of this commonwealth, and we
do not feel disposed to change it. No authority has been produced
from this or any other state or country, which would justify us
in extending the liability of these anomalous indorsers. We cannot yield to the suggestion of counsel, that the blank signature
gives authority in this case to refer the effect of the signature to
the date of the note, because it is proved that that signature was
given nine months afterwards, and we have no facts to justify
such a reference.
But this signature is not without effect; it was intended as
security to the plaintiff, and it ought to avail as intended. The
only form of engagement which is consistent with the time and
circumstances under which the signature was made, is a guaranty
of the payment of the note when it should become due, and that
is a contract which may be enforced, if it was made on legal consideration, and not otherwise. If within the statute of frauds, it
is sufficiently in writing, with the engagement to that effect which
the plaintiff is authorized to place over the signature, to be sustained. But wheth« within the statute or lot, it cannot avail
the plaintiff without proof of consideratinn,.,,ecause it is a col-

it; for in that case Kittredge was charged as guarantor, and

there was a consideration in forbearance towards the promisor,

and the Court inferred from the act and declarations of Kittredge

an authority to make him thus liable, the note being due when the

indorsement was made. Nor does the case of M oies v. Bird sup-

port it, for though the signing of Bird was two or three days

after the note was made, there were facts from which an agree-

ment to be responsible from the beginning was justly inferred.

These two cases approached nearer to the one before us than

any which have been cited from our books, but they do not reach

the present case, for this is a naked indorsement without any ac-

companying facts or declarations tending to explain the act. The

principle by which all our decisions have been regulated, from

the case of losselyn v. Ames downwards, is, that where the in-

dorsement is made at the time of making the note, the person

indorsing the note is to be treated as an original promisor, and

this because he is supposed to participate in the consideration,

that is, the payee is supposed to haveparted with something val-
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uable upon the strength of the liability of the party who puts his

name on the note, and as such party cannot be answerable as an

indorser, he shall be answerable as an original promisor. This

is well understood to be the law of this commonwealth, and we

do not feel disposed to change it. No authority has been produced

from this or any other state or country, which would justify us

in extending the liability of these anomalous indorsers. W’ e can-

not yield to the suggestion of counsel, that the blank signature

gives authority in this case to refer the effect of the signature to

the date of the note, because it is proved that that signature was

given nine months afterwards, and we have no facts to justify

such a reference.

But this signature is not without effect; it was intended as

security to the plaintiff, and it ought to avail as intended. The

only form of engagement which is consistent with the time and

circumstances under which the signature was made, is a guaranty

of the payment of the note when it should become due, and that

is a contract which may be enforced, if it was made on legal con-

sideration, and not otherwise. If within the statute of frauds, it

is sufﬁciently in writing, with the engagement to that effect which

the plaintiff is authorized to place over the signature, to be sus-

tained. But whether within the statute or ot, it cannot avail

the plaintiff without proof of consideration,$ecause it is a col-
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veys the authority to superscribe this engagement, as was decided

lateral, not an original undertaking. We think the signature conveys the authority to superscribe this engagement, as was decided
in i8o1, in a case reported in a note to Precedents of Declarations
(2d ed.), 150, afterwards in Jossel·yn v. Ames, Ulen v. Kittredge,
and many other subsequent cases.
The action in its present form therefore cannot be maintained; but if it is supposed that a consideration can be proved,
the plaintiff has leave to amend his declaration and his indorsement over the signature, and a new trial is ·granted.

in 1801, in a case reported in a note to Precedents of Declarations

(2d ed.), 150, afterwards in Iosselyn v. Ames, Ulei1 v. Kittredgc,

and many other subsequent cases.

The action in its present form therefore cannot be main-

tained; but if it is supposed that a consideration can be proved,

the plaintiff has leave to amend his declaration and his indorse-

ment over the signature, and a new trial is-granted.

W

62. SIMMANG v. FARNSWORTH, 24 S. W. 541.

Court of Civil Appeals, Texas, 1893.

(Not ofﬁcially reported).

Nature of consideration required.

Appeal from district court, Bexar county, W. W. KING,

Judge.

62.

Action by Tom Farnsworth against William Simmang on a

~

SIMMANG v. FARNSWORTH, 24 S. W. 541.

promissory note. From a judgment in favor of plaintiff, defend-

Court of Civil Appeals, Texas, 1893.
(Not officially reported).

ant appeals. Reversed.

Otto Staﬁel and L. N. Walthall, for appellant.

Nature of considera.tion required.
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T. F. Shields, for appellee.

FLY, J. Appellee, who was plaintiff below, sued appellant

Appeal from district court, Bexar county, W. W. KING,
Judge.
Action by Tom Farnsworth against William Simmang on a
promissory note. From a judgment in favor of plaintiff, defendant appeals. Reversed.
Otto Staffel and L. N. Walthall, for· appellant.
T. F. Shields, for appellee.

on a note for $200, signed by him and one John Cavanaugh. Ap-

pellant answered that he had signed the note as a surety some time

after the consideration had passed between appellee and Cava-

naugh, and that there was no consideration passed to him for

signing said note. The evidence shows that the note was executed

on December 19, 1888, and was at that time only signed by Cav-

anaugh, and thus signed, was delivered to appellee. Appellant

was not present at this time. The note was given for a one-third

interest in machinery, the other interests being owned by appellee

FLY, J. Appellee, who was plaintiff below, sued appellant
on a note for $200, signed by him and one John Cavanaugh. Appellant answered that he had signed the note as a surety some time
after the consideration had passed between appellee and Cavanaugh, and that there was no consideration passed to him for
signing said note. The evidence shows that the note was executed
on December 19, 1888, and was at that time only signed by Cavanaugh, and thus signed, was delivered to appellee. Appellant
was not present at this time. The note was given for a one-third
interest in machinery, the other interests being owned by appellee
and one Charles Simmang. Appellant did not sign the note until
in January, 1889, after the machinery was in running order. It
was handed to appellant by Cavanaugh, who requested him to
sign it. There is but one point to consider in order to arrive at a
conclusion. If the consideration had not passed between Cavanaugh and Farnsworth at th~ time that the note was signed by
appellant, then the appellant i's responsible, and the judgment of
the lower court is correct, and should not be disturbed; if, however, the consideration had passed and become executed before the
appellant signed the note, then his signing was no part of the in-

and one Charles Simmang. Appellant did not sign the note until

in January, 1889, after the machinery was in running order. It

was handed to appellant by Cavanaugh, who requested him to

sign it. There is but one point to consider in order to arrive at a

conclusion. If the consideration had not passed between Cava-

naugh and Farnsworth at the time that the note was signed by

appellant, then the appellant is responsible, and the judgment of

the lower court is correct, and should not be disturbed; if, how-

ever, the consideration had passed and become executed before the

appellant signed the note, then his signing was no part of the in-

Digitized by

Origil'lal from

UNIVERSITY OF

ICHIGAN

Sect. 2] s11\1zv1.\1~:o \'. 1-2-\.nnswORrn 197

Sect. 2]

ducement to the creation of the original debt as evidenced by the

197

SIMMANG V. FARNSWORTH

note, and appellant is not responsible. I Brandt, Sur. ( 2d ed.),

ducement to the creation of the original debt as evidenced by the
note, and appellant is not responsible. I Brandt, Sur. ( 2d ed.),
p. 20, sec. 17; Baker v. Wahrmund, 23 S. W. 1023, (decided by
this court at this term.) There must be some consideration moving to the principal alone, contemporaneous with or subsequent.
to the promise of the surety. Ij, afte~ _the priginal consider.ation
has moved between the principal and creditor, the surety signs
upon a new consideration moving from the creditor to the prin.
cipal, this is sufficient. Also where a promise is made at the
time the note is executed by the .principal that the name of the L-surety will be obtained to the note, and the surety afterwards signs
the note, the consideration would be legal and valid. But where
the consideration between the creditor and principal had passed
and become executed before the contract of the surety is made,
and such contract was no part of the inducement to the creation
of the original debt, the surety would not be bound. Jackson v.
Jackson, 7 Ala. 791; I Brandt, Sur. (2d ed.), p. 20, sec. 17. The
note was executed by Cavanaugh on December 19, 1888, at the
time of the delivery of the machinery at the depot in San Antonio,
and the note was delivered to Farnsworth, who put it in his pocket. The note was given for one-third interest in the machinery,
and the putting up of the machinery did not seem to be a part of
the consideration; but if it was, it was in complete running order
when appellant signed the note. The note shows that the consideration for its execution was an interest in machinery furnished
by Farnsworth. There was no agreement at the time that Cavanaugh signed the note that appellant's name would be secured to
the note~ and when he signed it the consideration was fully executed, and the debt had been created without the inducement of
appellant's suretyship. There was no consideration for his signature. Judgment in the lower court was for appellee as against
appellant and Cavanaugh, and over against Cavanaugh in favor
of appellant. The judgment of the lower court is here reversed,
and rentlered in favor of appellee against John Cavanaugh for
the amount of the note and all costs, and in favor of appellant
against appellee for all costs in this and the lower courts expended.

p. 20, sec. 17; Baker v. Wahrmund, 23 S. W. 1023, (decided by

this court at this term.) There must be some consideration mov-

ing to the principal alone, contemporaneous with or subsequent

to the promise of the surety. If, after the original consideration

has moved between the principal and creditor, the surety signs

upon a new consideration moving from the creditor to the prin-

cipal, this is sufficient. Also where a promise is made at the

time the note is executed by the ‘principal that the name of the

surety will be obtained to the note, and the surety afterwards signs

the note, the consideration would be legal and valid. But where

the consideration between the creditor and principal had passed

and become executed before the contract of the surety is made,

and such contract was no part of the inducement to the creation

of the original debt, the surety would not be bound. Jackson v.

Jackson, 7 Ala. 791 ; 1 Brandt, Sur. (2d ed.), p. 20, sec. 17. The

note was executed by Cavanaugh on December 19, 1888, at the

time of the delivery of the machinery at- the depot in San Antonio,

and the note was delivered to Farnsworth, who put it in his pock-
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et. The note was given for one-third interest in the machinery,

and the putting up of the machinery did not seem to be a part of

the consideration; but if it was, it was in complete running order

when appellant signed the note. The note shows that the consid-

eration for its execution was an interest in machinery furnished

by Farnsworth. There was no agreement at the time that Cava-

naugh signed the note that appellant’s name would be secured to

the note, and when he signed it the consideration was fully exe-

cuted, and the debt had been created without the inducement of

appellant's suretyship. There was no consideration for his signa-

ture. Judgrnent in the lower court was for appellee as against

appellant and Cavanaugh, and over against Cavanaugh in favor

of appellant. The judgment of the lower court is here reversed,

and rendered in favor of appellee against John Cavanaugh for

the amount of the note and all costs, and in favor of appellant

against appellee for all costs in this and the lower courts ex-

pended.
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WHITDECK

63. ESTATE OF RAMSAY, deceased, v. WHITBECK, et al., 183 Ill. 550.

\\THEN TAINTED DY

Supreme Court, Illinois, 1900.

ILLEGALITY

OF TRANSACTION.

A contract of -indemnity made in furtherance of an itﬂla'Zt'fltl

scheme is illegal and void.

63. ESTATE OF RAMSAY, deceased, v. WHITBECK, et al., 183 Ill. 550.
Supreme Court, Illinois, 1900.

_ Appeal from the Appellate Court for the Fourth District—

heard in that court on appeal from the Circuit Court of Clinton

county; the Hon. SAMUEL L. Dw1oHr, Judge, presiding.

A co11tract of indemuity made in furtherance of
sch-eme is illegal and z•oid.

M. P. Murray (G. VanHoorebeke, John G. Irzt-in, T. E. Ford,

John J . M cGaﬂigan, and D. Kingsbury, of counsel) for appellant.

R. L. Tatllam and Follansbce 6'. Follansbee, for appellees.

a1i

ttnfawful

Mr. Chief Justice CARTWRIGHT delivered the opinion of the

.
Appeal from the Appellate Court for the Fourth Districtheard in that court on appeal from the Circuit Court of Clinton
county; the Hon. SAMUELL. Dw1GHT, Judge, presiding.
M. P. Murray (G. VanHoorebeke, John. G. Irwin, T. E. Ford,
John J. McGaffigan, and D. Kingsbury, of counsel) for appellant.
R. L. Tatham and Follansbee &. Follansbee, for appellees.

court:

On November 8, 1892, Rufus N. Ramsay was elected Treas-

urer of the State of Illinois for two years from the second Tues-

day of January, 1893. On December 20, 1892, he, with ten sure-

ties, executed a bond in the sum of $500,000 to the State of Illi-

nois, conditioned for the faithful discharge of his duties as such

treasurer. He entered upon the duties of his office January IO,

1893, and died during his term, on November 11, 1894. At that
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time there should have been in the treasury $1,510,383.14, and an

examination showed that there was but $1,031,843.62, leaving a

deﬁcit of $478,539.52. This deﬁcit was paid, on behalf of the

sureties, by check drawn by F. M. Blount upon the Chicago Nat-

ional Bank, of which he was cashier. The bank was reimbursed

by the sureties. After making up the deﬁcit the sureties received

$115,000 thereon by the collection of notes of individuals and se-

curities found in the vault of the treasury. For the balance,

$363,539.52, the sureties ﬁled a claim in the county court of Clin-

ton county against the estate of Ramsay. and applied to the court

to be subrogated to the rights of the State of Illinois and to have

the claim allowed as a preferred claim of the sixth class. The

estate being insolvent, the general creditors of the seventh class,

with the administrator, objected to the claim and resisted its al-

lowance. The defense made was, that by reason of an unlawful

consideration moving to the claimants for becoming sureties upon

the bond, the transaction as between them and Ramsay was vit-

iated, and in consequence thereof they had no right to reimburse-

ment which the law would recognize or enforce. This illegality

was alleged to consist in a mutual agreement of the Treasurer

Mr. Chief Justice CARTWRIGHT delivered the opinion of the
court:
On November 8, 1892, Rufus N. Ramsay was elected Treasurer of the State of Illinois for two years from the second Tuesday of January, 1893. On December 20, 18<]2, he, with ten sureties, executed a bond in the sum of $500,000 to the State of Illinois, conditioned for the faithful discharge of his duties as such
treasurer. He entered upon the duties of his office January IO,
1893, and died during his term, on November II, 18g4. At that
time there should have been in the treasury $1,510,383.14, and an
examination showed that there was but $1,031,843.62, leaving a
deficit of $478,539.52. This deficit was paid, on behalf of the
sureties, by check drawn by F. M. Blount upon the Chicago National Bank, of which he was cashier. The bank was reimbursed
by the sureties. After making up the deficit the sureties received
$II5,ooo thereon by the collection of notes of individuals and securities found in the vault of the treasury. For the balance,
$363,539.52, the sureties filed a claim in the county court of Clinton county against the estate of Ramsay, and applied to the court
to be subrogated to the rights of the State of Illinois and to have
the claim allowed as a preferred claim of the sixth class. The
estate being insolvent, the general creditors of the seventh class,
with the administrator, objected to the claim and resisted its allowance. The defense made was, that by reason of an unlawful
consideration moving to the claimants for becoming sureties upon
the bond, the transaction as between them and Ramsay was vitiated, and in consequence thereof they had no right to reimbursement which the law would recognize or enforce. This illegality
was alleged to consist in a mutual agreement of the Treasurer
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for the beneﬁt of the Treasurer and certain banks, of which the

and his sureties for the unlawful use of the money of the State
for the benefit of the Treasurer and certain banks, of which the
sureties were officers and representatives, contrary to the public
policy of the State and in contravention of its statutes. The county
court decided in favor of the claimants and entered judgment for
the amount of the claim as of the sixth class, and ordered it paid
in due course of administration. From that judgment an appeal
was taken to the circuit court, and there was a hearing which resulted in a reversal of the order of the county court and a disallowance of the claim. On appeal to the Appellate Court for the
Fourth District the judgment of the circuit court was reversed,
and the cause was remanded generally for further proceedings.
A petition for rehearing was filed and granted. A change had
taken place in the membership of the court, and the cause was
re-considered by the present members of that court, but the judgment was adhered to and the opinion re-filed. The case was redockete<l in the circuit court and additional testimony was taken.
On the first trial certain officers of the bank testified, by deposition, and under advice of counsel refused to answer whether there
was any arrangement between Ramsay and the sureties by which
Ramsay was to furnish money for the banks of the sureties, in
consideration of which he was to recei\re any benefit, directly or
indirectly, from the banks. In the additional evidence they testified to the circumstances under which the bond was given. The
case was again heard on the original testimony and the additional
evidence, and the claim was allowed as of the sixth class. The
amount was reduced somewhat by credits and the allowance was
for $J51,948.41. The judge filed a written opinion in the case,
stating that the Appellate Court had held there were two contracts, one lawful and the other unlawful-two considerations,
one lawful, the other unlawful,-for executing the bond, and that
the unlawful contract and consideration did not taint the one which
was lawful, and this conclusion he felt bound to follow from the
obedience due to the superior court. He stated that but for the
opinion of the Appellate Court on substantially the same evidence
he should adopt a different view, but was constrained to accept
the conclusion of the Appellate Court, which he would not do if
free to act otherwise. The death of Edson Keith and William A.
Hammond, two of the claimants, was suggested, and judgment
was entered in favor of the surviving claimants for the amount
of the claim. An appeal was again taken to the Appellate Court
for the Fourth District and the judgment was affirmed. Thi~
further appeal has been prosecuted from the judgment of the

sureties were ofﬁcers and representatives, contrary to the public

policy of the State and in contravention of its statutes. The county

court decided in favor of the claimants and entered judgment for

the amount of the claim as of the sixth class, and ordered it paid

in due course of administration. From that judgment an appeal

was taken to the circuit court, and there was a hearing which re-

sulted in a reversal of the order of the county court and a disal-

lowance of the claim. On appeal to the Appellate Court for the

Fourth District the judgment of the circuit court was reversed,

and the cause was remanded generally for further proceedings.

A petition for rehearing was ﬁled and granted. A change had _

taken place in the membership of the court, and the cause was

re-considered by the present members of that court, but the judg-

ment was adhered to and the opinion re-ﬁled. The case was re-

docketed in the circuit court and additional testimony was taken.

On the ﬁrst trial certain ofﬁcers of the bank testiﬁed, by deposi-

tion, -and under advice of counsel refused to answer whether there

was any arrangement between Ramsay and the sureties by which

Generated for facpubupdates (University of Michigan) on 2014-06-16 14:10 GMT / http://hdl.handle.net/2027/mdp.35112104915584
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Ramsay was to furnish money for the banks of the sureties, in

consideration of which he was to receive any beneﬁt, directly or

indirectly, from the banks. In the additional evidence they tes-

tiﬁed to the circumstances under which the bond was given. The

case was again heard on the original testimony and the additional

evidence, and the claim was allowed as of the sixth class. The

amount was reduced somewhat by credits and the allowance was

for $35t,q48.41. The judge ﬁled a written opinion in the case,

stating that the Appellate Court had held there were two con-

tracts, one lawful and the other unlawful—two considerations,

one lawful, the other unlawful,—for executing the bond, and that

the unlawful contract and consideration did not taint the one which

was lawful, and this conclusion he felt bound to follow from the

obedience due to the superior court. He stated that but for the

opinion of the Appellate Court on substantially the same evidence

he should adopt a different view, but was constrained to accept

the conclusion of the Appellate Court, which he would not do if

free to act otherwise. The death of Edson Keith and William A.

Hammond, two of the claimants, was suggested, and judgment

was entered in favor of the surviving claimants for the amount

of the claim. An appeal was again taken to the Appellate Court

for the Fourth District and the judgment was afﬁrmed. This

further appeal has been prosecuted from the judgment of the
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which is affirmed on the one hand and denied on the other, is,

that the sureties 0n the bond, who were ofﬁcers of ﬁve banks in

the city of Chicago, representing said banks and in their interest,

became sureties because of an agreement that the Treasurer should

loan to said banks a large amount of the State funds, upon which

they were to allow and pay him interest monthly, at the rate of

‘two and one-half per cent per annum, and that pursuant to such

an agreement over $1,500,000 was loaned to said bai1ks about the

time the Treasurer went into office, and substantially that sum

remained in said banks until his death, and the stipulated interest

was regularly paid to him according to the agreement. * * *

This agreement which was made and executed was in direct

and palpable violation of section 81 of the Criminal Code, which

prohibits any State ofﬁcer from using, by way of investment or

loan, for his own use, except as authorized by law, with or with-

out interest, any portion of the money entrusted to him for safe

keeping, disbursement, transfer or any other purpose. (Rev. Stat.

p. 363). It was also against the public policy of the State. Sec-

tion 23 of article 5 of the constitution provides as follows: “The
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ofﬁcers named in this'article shall receive for their services a

salary to be established by law, which shall not be increased or

diminished during their official terms, and they shall not, after

the expiration of the terms of those in ofﬁce at the adoption of

this constitution, receive to their own use any fees, costs, per-

quisites or office, or other compensation. And all fees that may

hereafter be payable by law for any service performed by any ofﬁ-

cer provided for in this article of the constitution, shall be paid in

advance into the State treasury.” Section I of chapter 53 of the

Revised Statutes, (p. 500), entitled “Fees and Salaries,” provides:

“That there shall be allowed and paid in annual salary, in lieu of

all other salary, fees, perquisite, beneﬁt or compensation, in any

form whatsoever, to each of the ofﬁcers herein named, the fol-

lowing sums respectively: * * * Treasurer, the sum of $3,500.”

Nothing is better settled in the law of contracts than that if

any part of the consideration upon which a promise rests is

illegal the entire promise fails. (Nash v. Monheimer, 20 Ill. 215;

Henderson v. Palmer, 71 id. 579; Tenney v. Foote, 95 id. 99;

Tobey v. Robinson, 99 id. 222). No one can gain any right by

obtaining a promise founded upon considerations in violation of

the law, and the courts will not destroy the respect due to the law

by enforcing such a promise, but will leave the parties where they

have placed themselves by their own conduct. This is not denied,

Appellate Court.*** The unlawful agreement, the existence of
which is affirmed on the one hand and denied on the other, is,
that the sureties on the bond, who were officers of five banks in
the city of Chicago, representing said banks and in their interest,
became sureties because of an agreement that the Treasurer should
loan to said banks a large amount of the State funds, upon which
they were to allow and pay him interest monthly, at the rate of ·
two and one-half per cent per annum, and that pursuant to such
an agreement over $1,500,000 was loaned to said banks about the
time the Treasurer went into office, and substantially that sum
remained in said banks until his death, and the stipulated interest
was regularly paid to him according to the agreement. * * *
This agreement which was made and executed was in direct
. and palpable violation of section 81 of the Criminal Code, which
prohibits any State officer from using, by way of investment or
loan, for his own use, except as authorized by law, with or without interest, any portion of the money entrusted to him for safe
keeping, disbursement, transfer or any other purpose. (Rev. Stat.
p. 363). It was also against the public policy of the State. Section 23 of article 5 of the constitution provides as follows: "The
officers named in this· article shall receive for their services a
salary to be established by law, which shall not be increased or
diminished during their official terms, and they shall not, after
the expiration of the terms of those in office at the adoption of
this constitution, receive to their own use any fees, costs, perquisites or office, or other compensation. And all fees that may
hereafter be payable by law for any service performed by any officer provided for in this article of the constitution, shall be paid in
advance into the State treasury." Section I of chapter 53 of the
Revised Statutes, (p. 500), entitled "Fees and Salaries," provides:
"That there shall be allowed and paid in annual salary, in lieu of
all other salary, fees, perquisite, benefit or compensation, in any
form whatsoever, to each of the officers herein named, the following sums respectively: * * * Trea!'urer, the sum of $3,500."
Nothing is better settled in the law of contracts than tl1-dt if
any part of the consideration upon which a promise rests is
illegal the entire promise fails. (Nash v. Jfonheimer, 20 Ill. 215;
Henderson v. Palmer, j I id. 579; Tenney v. Foote, 95 id. 99;
Tobey v. Robinson, 99 id. 222). Ko one can gain any right by
obtaining a promise founded upon considerations in violation of
the law, and the courts will not destroy the respect due to the law
by enforcing such a promise, but will leave the parties where they
have placed themselves by their own conduct. This is not denied,
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engaged in illegal agreements or transactions courts will not en-

and it is agreed by all the counsel in the case that where parties are
engaged in Hlegal agreements or transactions courts will not enforce their promises. But while the rule of law is not questioned by
appellees, they insist that there was no illegal contract by the
sureties, but that the agreement is divisible as to parties between
them and the banks. The supposed division is, that the illegal
transaction was between Ramsay and the banks and not between
him and the sureties; that he never agreed at any time with the
sureties that if they signed the bond he would deposit State
money with them ; that whatever Ramsay agreed to do in the way
of loaning State funds was with the banks, which were entities in
law, and not with the individuals who signed the bond; that there
was no agreement of the banks themselves prior to January 12,
1893, when the certificates were issued, that they were not certificates of the bondsmen ; that the banks and not the bondsmen,
paid the interest and paid back the principal. This is a refinement in separating the parties to the transaction that we are not
able to appreciate or approve. The sureties signed the bond as representatives of the banks, and they all understood it in that way.
A bank cannot, as such, become a surety upon a bond, and it cannot have any understanding or make a contract except as its
officers understand and make the promise. Upon the examination
of the president of the Metropolitan National Bank he was
asked if the banks were not the real sureties and not the individuals, and if the benefits which the banks received from the State
funds were not the consideration for becoming sureties, and his
answer was, "There is no way of a national bank becoming surety
on a bond." Again, he was asked if it was not the understanding
that the officers would not have to pay anything, and answered,
"We could not make such an agreement-it would not be legal."
The president of the Chicago National Bank testifies that when
he drew his check to make good the deficit he drew it with the
expectation that he would be reimbursed, because the profits that
would have accrued from the use of the money would have benefited the bank and he expected the bank to stand the loss. The
officers signed the bond for the benefit of the banks, as their
officers and representatives, and at least three of the banks have
reimbursed them. This suit is being prosecuted for the benefit of
the banks, and what the officers did in signing the bond and are
doing now is by virtue of their official relations as agents of the
banks. We cannot say that the banks are guilty, and that their
officers, who made the bargain and did the business, are innocent.
Another division of the contract into legal and illegal parts

force their promises. But while the rule of law is not questioned by

appellees, they insist that there was no illegal contract by the

sureties, but that the agreement is divisible as to parties between

them and the banks. The supposed division is, that the illegal

transaction was between Ramsay and the banks and not between

him and the sureties; that he never agreed at any time with the

sureties that if they signed the bond he would deposit State

money with them ; that whatever Ramsay agreed to do in the way

of loaning State funds was with the banks, which were entities in

law, and not with the individuals who signed the bond; that there

was no agreement of the banks themselves prior to January 12,

1893, when the certiﬁcates were issued, that they were not cer-

tiﬁcates of the bondsmen; that the banks and not the bondsmen,

paid the interest and paid back the principal. This is a reﬁne- ~

ment in separating the parties to the transaction that we are not

able to appreciate or approve. The sureties signed the bond as rep-

resentatives of the banks, and they all understood it in that way.

A bank cannot, as such, become a surety upon a bond, and it can-
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not have any understanding or make a contract except as its

ofﬁcers understand and make the promise. Upon the examination

of the president of the Metropolitan National Bank he was

asked if the banks were not the real sureties and not the individu-

als, and if the beneﬁts which the banks received from the State

funds were not the consideration for becoming sureties, and his

answer was, “There is no way of a national bank becoming surety

on a bond.” Again, he was asked if it was not the understanding

that the officers would not have to pay anything, and answered,

“W e could not make such an agreement—it would not be legal.”

The president of the Chicago National Bank testiﬁcs that when

he drew his check to make good the deﬁcit he drew it with the

expectation that he would be reimbursed, because the proﬁts that

would have accrued from the use of the money would have bene-

ﬁted the bank and he expected the bank to stand the loss. The

officers signed the bond for the beneﬁt of the banks, as their

ofﬁcers and representatives, and at least three of the banks have

reimbursed them. This suit is being prosecuted for the beneﬁt of

the banks, and what the ofﬁcers did in signing the bond and are

doing now is by virtue of their official relations as agents of the

banks. We cannot say that the banks are guilty, and that their

officers, who made the bargain and did the business, are innocent.

Another division of the contract into legal and illegal parts
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is insisted upon for the purpose of bringing the claim within the
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rule that if there is a single legal consideration for two promises,

is insisted upon for the purpose of bringing the claim within the
rule that if there is a single legal consideration for two promises,
one of which is legal and the other illegal, the lawful promise
may be enforced. The rule has been stated as follows: "A distinction must be taken between the cases in which the consideration is illegal in part and those in which the promise founded
on the consideration is illegal in part. If any part of a consideration is illegal the whole consideration is void, because public
policy will not permit a party to enforce a promise which he has
obtained hy an illegal act or an illegal promise, although he may
have connected with this act or promise another which is legal.
But if one gives a good and valid consideration, and thereupon
another promises to do two things, one legal and the other illegal,
he shall be held to do that which is legal, unless the two are so
mingled and bound together that they cannot be separated, in
which case the whole promise is void." (Parsons on Contracts,
457). \Vhen a surety signs a bond the law raises an implied
promise by the principal to reimburse the surety for any loss
which he may sustain, and when a loss occurs this implied contract
of indemnity relates back and takes effect from the time when the
surety became responsible. (Choteau v. Jones, I I Ill. 300).
Vnder this rule, vfhen the sureties signed the bond of Ramsay
the law implied a promise on his part to indemnify and save them
harmless from all loss which they might sustain by reason of
such signing, and when they made up the deficit this implied
promise related back to the date of bond. This implied promise
was perfectly lawful and legal, and it is said that if there was a
separate promise on the part of Ramsay to keep the money in the
banks it would not prevent a recovery by the sureties upon the
lawful promise to reimburse them. This argument loses sight
entirely of the consideration upon which Ramsay's promise rested.
On the one side there was the implied promise of indemnity and
the promise to deposit the money with the banks. The consideration on the other side was that the sureties would execute the
bond and the banks which they represented would pay the interest. The consideration upon which the implied promise now
sought to be enforced was made was the signing of the bond and
the payment of interest to the Treasurer. The consideration moving from the sureties was not the single one, free from unlawful
taint, but included pecuniary gain and advantage to the Treasurer
by an unlawfol agreement, under which they paid interest to him.
Ramsay would not have wanted the sureties to sign the bond or
allowed them to do it except for the unlawful agreement for his

one of which is legal and the other illegal, the lawful promise

may be enforced. The rule has been stated as follows: “A dis-

tinction must be taken between the cases in which the consider-

ation is illegal in part and those in which the promise founded

on the consideration is illegal in part. If any part of a consider-

ation is illegal the whole consideration is void, because public

policy will not permit a party to enforce a promise which he has

obtained by an illegal act or an illegal promise, although he may

have connected with this act or promise another which is legal.

But if one gives a good and valid consideration, and thereupon

another promises to do two things, one legal and the other illegal,

he shall be held to do that which is legal, unless the two are so

mingled and bound together that they cannot be separated, in

which case the whole promise is void.” (Parsons on Contracts,

457). \'Vhen a surety signs a bond the law raises an implied

promise by the principal to reimburse the surety for any loss

which he may sustain, and when a loss occurs this implied contract

of indemnity relates back and takes effect from the time when the
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surety became responsible. (Chateau v. Jones, 11 Ill. 300).

Under this rule, when the sureties signed the bond of Ramsay

the law implied a promise on his part to indemnify and save them

harmless from all loss which they might sustain by reason of

such signing, and when they made up the deﬁcit this implied

promise related back to the date of bond. This implied promise

was perfectly lawful and legal. and it is said that if there was a

separate promise on the part of Ramsay to keep the money in the

banks it would not prevent a recovery by the sureties upon the

lawful promise to reimburse them. This argument loses sight

entirely of the consideration upon which Ramsay’s promise rested.

On the one side there was the implied promise of indemnity and

the promise to deposit the money with the banks. The consider-

ation on the other side was that the sureties would execute the

bond and the banks which they represented would pay the inter-

est. The consideration upon which the implied promise now

sought to be enforced was made was the signing of the bond and

the payment of interest to the Treasurer. The consideration mov-

ing from the sureties was not the single one, free from unlawful

taint, but included pecuniary gain and advantage to the Treasurer

by an unlawful agreement, under which they paid interest to him.

Ramsay would not have wanted the sureties to sign the bond or

allowed them to do it except for the unlawful agreement for his
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in gain for the banks or not, was made for that purpose and upon

own pecuniary advantage. The arrangement, whether it resulted
in gain for the banks or not, was made for that purpose and upon
that consideration, and the transaction on the part of Ramsay,
on the other hand, was for his benefit, and it involved a violation
of the criminal law and the public policy of the state. The
promises are connected and so mingled and bound together that
they are not separable. The claim cannot be brought within the
exception stated. The law will not enforce the lawful implied
promise of indemnity resting upon the illegal consideration that
the banks would borrow money and pay interest on it. The
parties were all engaged in the illegal enterprise and all are
equally involved.
It is especially urged that we should adopt the view of the
appellees that they did not enter into a contract forbidden by law,
but that, at most, they had a mere hope or expectation that the
law would be violated by deposits of money wrth their banks,
which did not amount to an agreement to that effect, and it was
this hope or expectation which was afterwards realized. It is
said that they occupy honorable positions in the business world,
and presumption against them should not be lightly indulged.
We are slow to impute to any person a violation of the law unless the evidence requires,-and this rule applies to all persons,
whether distinguished in the ranks of business life or not. The
law is the same for all, and we cannot find these parties guiltless
when the facts show the contrary. The whole evidence on the
subject of the agreement came from them. They were called
as witnesses by the defendant, and the facts wt have stated are
found in their testimony. We have given the case our best attention, both upon the original argument and the re-argument
which was allowed, and are unable to reach any other conclusion.
The judgments of the Appellate Court and the circuit court
of Clinton County are reversed and the cause is remanded to the
circuit court with directions to enter an order disallowing the
claim.
Reversed and remanded.

that consideration, and the transaction on the part of Ramsay,

on the other hand, was for his beneﬁt, and it involved a violation

of the criminal law and the public policy of the state. The

promises are connected and so mingled and bound together that

they are not separable. The claim cannot be brought within the

exception stated. The law will not enforce the lawful implied

promise of indemnity resting upon the illegal consideration that

the banks would borrow money and pay interest on it. The

parties were all engaged in the illegal enterprise and all are

equally involved. '

It is especially urged that we should adopt the view of the

appellees that they did not enter into a contract forbidden by law,

but that, at most, they had a mere hope or expectation that the

law would be violated by deposits of money with their banks,

which did not amount to an agreement to that effect, and it was

this hope or expectation which was afterwards realized. It is

said that they occupy honorable positions in the business world,

and presumption against them should not be lightly indulged.
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We are slow to impute to any person a violation of the law un-

less the evidence requires,—and this rule applies to all persons,

whether distinguished in the ranks of business life or not. The

law is the same for all, and we cannot ﬁnd these parties guiltless

when the facts show the contrary. The whole evidence on the

subject of the agreement came from them. They were called

as witnesses by the defendant, and the facts we have stated are

found in their testimony. We have given the case our best at-

tention, both upon the original argument and the re-argument

which was allowed, and are unable to reach any other conclu-

sion.

The judgments of the Appellate Court and the circuit court

of Clinton County are reversed and the cause is remanded to the

circuit court with directions to enter an order disallowing the

claim. '

Reversed and remanded.
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SECTION 3. EXECUTION AND DELIVERY

64. CHIT\/VOOD v. HATFIELD, et al., 136 M0. App. 688.

SECTION 3.

Kansas City Court of Appeals, Missouri, 1909.

EXECUTION AND DELIVERY

Assurer"s contract is not binding unless and until it is de-

64

livered.

Appeal from Jasper Circuit Court.—Hon. HUGH DABBS,

CHITWOOD v. HATFIELD, et al., 136 Mo. App. 688.
Kansas City Court of Appeals, Missouri, 1909-

Judge.

Assurer's contract is not binding unless and until it is delivered.

Thomas Dolan, for appellant.

Cole, Burnett 6’ Williams, for respondents.

' JOHNSON, ‘J.—This is an action on a negotiable promissory

Appeal from Jasper Circuit Court.-Hon. HuGH
Judge.
Thomas Dolan, for appellant.
Cole, Burnett & Williams, for respondents.

note brought by plaintiff against defendants Hatﬁeld, Long, Ro-

zelle and Lortz. Hatﬁeld was the principal maker. The other

defendants signed the note as sureties. Among other defenses,

the sureties alleged that the note was without a consideration,

that it was not delivered to the payee and that it was not endorsed

DABBS,

by the payee tonplaintiff “for value received.”

JoHNSON, -J.-This is an action on a negotiable promissory
note brought by plaintiff against defendants Hatfield, Long, Rozelle and Lortz. Hatfield was the principal maker. The other
defendants signed the note as sureties. Among other defenses,
the sureties alleged that the note was without a consideration,
that it was not delivered to the payee and that it was not endorsed
by the payee to.plaintiff "for value received."
The cause was tried to the court without the aid of a jury.
No declarations of law were asked or given. Judgment was rendered for -plaintiff against Hatfield, but in favor of defendant
sureties. Plaintiff appealed.
There is no substantial controversy over the facts of the case.
Plaintiff was a banker at Carl Junction, a town about nine miles
from Joplin. Hatfield was a customer of plaintiff and was indebted to him on a note and overdraft. He applied to plaintiff
for an additional loan of $700, and was referred to T. W. Cunningham, a banker at Joplin, with whom plaintiff kept an account.
He went to Cunningham's bank, obtained a blank note, filled it
out, sign('d it and procured the signatures of defendants, Long
and Rozelle, an.cl of three other sureties, viz., H. S. Bowman, J.
\V. Jameson and Joseph Story. Afterward, he presented the
note to Cunningham, who refused to accept it on the ground that
the security was insufficient. A day or two later, Hatfield saw
plaintiff at Carl Junction and told him of the refusal of Cunningham to take the note. Plaintiff advised Hatfield to procure defendant Lortz as a surety and said that he "would see that defendant got the money on it." · Hatfield induced Lortz to sign the note
and then returned to plaintiff who cashed the note which was
made payable to the order of Cunningham and would become due
six months after its date. At no time did Cunningham promise to
lend any money to Hatfield nor had he authorized plaintiff to
make such loan. A few days after obtaining the note, plaintiff

The cause was tried to the court without the aid of a jury.

No declarations of law were asked or given. Judgment was ren-

dered for -plaintif f against Hatﬁeld, but in favor of defendant

sureties. Plaintiff appealed.
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There is no substantial controversy over the facts of the case.

Plaintiff was a banker at Carl Junction, a town about nine miles

from Joplin. Hatﬁeld was a customer of plaintiff and was in-

debted to him on a note and overdraft. He applied to plaintiff

for an additional loan of $700, and was referred to T. W. Cun-

ningham, a banker at Joplin, with whom plaintiff kept an account.

He went to Cunningham's bank, obtained a blank note, ﬁlled it

out, signed it and procured the signatures of defendants, Long

and Rozelle, and of three other sureties, viz., H. S. Bowman, J.

W. Jameson and Joseph Story. Afterward, he presented the

note to Cunningham, who refused to accept it on the ground that

the security was insufficient. A day or two later, Hatﬁeld saw

plaintiff at Carl Junction and told him of the refusal of Cunning-

ham to take the note. Plaintiff advised Hatﬁeld to procure de-

fendant Lortz as a surety and said that he “would see that defend-

ant got the money on it.” ' Hatﬁeld induced Lortz to sign the note

and then returned to plaintiff who cashed the note which was

made payable to the order of Cunningham and would become due

six months after its date. At no time did Cunningham promise to

lend any money to Hatﬁeld nor had he authorized plaintiff to

make such loan. A few days after obtaining the note, plaintiff

Digitized by

- ·'

I ·;..·~: ~
~I
\

') .
, '.

Origil'lal from

UNIVERSITY OF

ICHIGAN

Sect. 3]

Sect. 3] HAYWOOD v. rowr~'s1:r~:n 205

took it to Cunningham who endorsed it without recourse at plain-
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tiE's request. It is a general as well as a statutory rule of law

took it to Cunningham who endorsed it without recourse at plaintiff's request. It is a general as well as a statutory rule of law
that "every contract on a negotiable instrument is incomplete and
revocable until delivery of the instrument for the purpose of giving effect thereto." By the terms of the note, the sureties undertook to enter into contractual relations with Cunningham, the
payee named therein. They did not propose to co~1tract with
plaintiff, and it would seem to be too clear for serious discussion
that they could become bound only in the event of a delivery of
the note to Cunningham and his acceptance thereof. Until he
should bring himself into a contractual relation with them and
their principal, the contract necessarily remained incomplete and
in fact and law, was no contract at all. Plaintiff, who did not act
as the agent of Cunningham, did not make him a party to the
contract by voluntarjly cashing the note, nor could he make himself an original party without the- consent of the sureties. We
think he could not give life to the contract by subsequently obtaining the indorsement of Cunningham without recour!le. Already he had voluntarily parted with his money on his own responsibility. At no time did Cunningham assume any contractual
obligations to the makers of the note. There was no delivery of
the instrument to him, no acceptance thereof by him, and no consideration from him to the makers. Since he never became a
party to the contract, his indorsement without recouJJ;e which imposed no obligation on him did not constitute him.....a party and was
ineffective for any purpose.
We conclude that the learned trial judge was right in discharging the sureties. Accordingly the judgment is affirmed.
All concur.

that “every contract on a negotiable instrument is incomplete and

revocable until delivery of the instrument for the purpose of giv-

ing effect thereto.” By the terms of the note, the sureties under-

took to enter into contractual relations with Cunningham, the

payee named therein. They did not propose to contract with

plaintiff, and it would seem to be too clear for serious discussion

that they could become bound only in the event of a delivery of

the note to Cunningham and his acceptance thereof. Until he

should bring himself into a contractual relation with them and

their principal, the contract necessarily remained incomplete and

in fact and law, was no contract at all. Plaintiff, who did not act

as the agent of Cunningham, did not make him a party to the

contract by voluntarily cashing the note, nor could he make him-

self an original party without the’ consent of the sureties. We

think he could not give life to the contract by subsequently ob-

taining the indorsement of Cunningham without recourse. Al-

ready he had voluntarily parted with his money on his own re-

sponsibility. A_t no time did Cunningham assume any contractual
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obligations to the makers of the note. There was no delivery of

the instrument to him, no acceptance thereof by him, and no con-

sideration from him to the makers. Since he never became a

party to the contract, his indorsement without recour,se which im-

posed no obligation on him did not constitute him'a party and was

ineffective for any purpose.

We conclude that the learned trial judge was right in dis-

charging the sureties. Accordingly the judgment is afﬁrmed.

All concur.

65. HAYWOOD, Adm‘r., etc., respondent, v. TOWNSEND, et al.,

appellants, 4 App. Div. 246.

Supreme Court, Appellate Division, New York, 1896.

Deliziery of bond by sureties to principal suﬂicient to make

their obligation complete. Veriﬁed copy of bond may be delivered

in lieu of original, lost or destroyed; intention governs.

The facts are stated in the opinion.

W. I. Palmer, for the appellants.

F. L. M ichael, for the respondent.

HERRICK, J.—In the year 1863, one Cynthia Lane made her

last will and testament, whereby, amongst other things, she gave

65. HAYWOOD, Adm'r., etc., respondent, v. TOWNSEND, et al.,
appellants, 4 App. Div. 246.
Supreme Court, Appellate Division, New York, 1896.

Delfr•ery of bond by sureties to principal s11officient to make
their obligation c"mplete. Verified copy of bond may be delivered
in liett of original, lost or destroyed; intention, governs.
The facts are stated in the opinion.
W. !. Palmer, for the appellants.
F. L. Michael, for the respondent.
HERRICK, J.-In the year 1863, one Cynthia Lane made her
last will and testament, whereby, amongst other things, she gave
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and bequeathed to Cynthia _l. Haywood the sum of $500, and to

Alice Haywood the sum of $300, to be paid to them by her execu-

tor on their arriving at full age, but until that time to be kept at

interest for their beneﬁt, and further directed that said executor

should “execute good and sufﬁcient surety for the beneﬁt of said

children before he shall enter upon the discharge of his trust,

conditioned for the safe investment of said money, and the pay-

ment thereof, to said children, with interest, on their arriving at

full age.”

Robert M. Townsend was designated by her as the executor

of said last will and testament. Said Cynthia Lane died on or

about the 25th day of June, 1864, and letters testamentary were

issued to Robert M. Townsend on the 12th day of December, 1864.

On the 15th day of March, 1865, Robert M. Townsend, prin-

cipal, and the defendants, John J. Townsend and Enoch L. Town-

send, as sureties, executed a bond under their hands and seals,

conditioned that the said Robert M. Townsend should well and

truly discharge the duties of his trust, and keep the said legacies

invested for and pay the same to Cynthia J. and Alice Haywood,

their attorneys, administrators, executors or assigns, with inter-
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est, on their becoming of age, according to the requirements of

the said last will and testament.’-

This bond appears to have remained with Robert M. Town-

send, or, if it was ever ﬁled in the surrogate’s office, was subse-

quently taken therefrom. For some two or three years afterwards

it was in the possession of Robert M. Townsend, and was taken

from him by the defendant John J. Townsend and burned.

After the execution of the bond, and on the 16th day of

March, 1865, the said Robert M. Townsend delivered a copy of it

to the plaintiff, attached to which was an afﬁdavit stating that the

same was a copy of the original bond ﬁled in the office of the sur-

rogate of Otsego county, and received from the plaintiff (the

father of Cynthia J. and Alice Haywood) the sum of $800 upon

said trust.

The said Robert M. Townsend has not paid over the full

amount of said legacies as required under the will, and as pro-

vided by his bond. The legatee Cynthia J. Miller, nee Haywood,

died intestate in the year 1878, and the plaintiff was appointed

administrator of her estate. In 1894 an accounting by the said

Robert M. Townsend as trustee was had upon the petition of the

plaintiff as administrator of the estate of Cynthia J. Miller before

the surrogate of Otsego county, and a decree was made by the

surrogate and entered on the third day of April, 1894, whereby it

and bequeathed to Cynthia J. Haywood the sum of $5001 and to
Alice Haywood the sum of $JOO, to be paid to them by her executor on their arriving _at full age, but until that time to be kept at
interest for their benefit, -and further directeu that said executor
should "execute good and sufficient surety for the benefit of said
children before he shall enter upon the discharge of his trust,
conditioned for the safe investment of said money, and the payment thereof, to said children, with interest, on their arriving at
full age."
Robert M. Townsend was designated by her as the executor
of said last will and testament. Said Cynthia Lane died on or
about the 25th day of June, 1864, and letters testamentary were
issued to Robert M. Townsend on the 12th day of December, 1864.
On the 15th day of March, 1865, Robert M. Townsend, prin': cipal, and the defendants, John J. Townsend and Enoch L. Townsend, as sureties; executed a bond under their hands and seals,
conditioned that the said Robert M. Townsend should well and
truly discharge the duties of his trust, and keep the said legacies
invested for and pay the same to Cynthia J. and Alice Haywood,
their attorneys, administrators, executors or assigns, with interest, on their becoming of age, according to the requirements of
the said last will and testament,··
This bond appears to have remained with Robert M. Townsend, or, if it was ever filed in the surrogate's office, was subsequently taken therefrom. For some two or three years afterwards
it was in the possession of Robert M. Townsend, and was taken
from him by the defendant John J. Townsend and burned.
After the execution of the bond, and on the 16th day of
March, 1865, the said Robert M. Townsend delivered a copy of it
to the plaintiff, attached to which was an affidavit stating that the
same was a copy of the original bond filed in the office of the surrogate of Otsego county, and received from the plaintiff (the
father of Cynthia J. and Alice Haywood) the sum of $8oo upon
said trust.
The said Robert M. Townsend has not paid over the full
amount of said legacies as required under the will, and as provided by his bond. The legatee Cynthia J. Miller, nee Haywood,
died intestate in the year 1878, and the plaintiff was appointed
administrator of her estate. In 1894 an accounting by the said
Robert M. Townsend as trustee was had upon the petition of the
plaintiff as administrator of the estate of Cynthia J. Miller before
the surrogate of Otsego county, and a decree was made by the
surrogate and entered on the third day of April, 18<)4, whereby it
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debted to the plaintiff as administrator on account of the said

legacy and interest belonging to the estate of Cynthia J. Miller,

in the sum of $2,324.80; an execution therefor has been issued and

returned unsatisﬁed to the amount of $1,755.09. * * *

* * * The most serious objection made is, that the bond was ‘

never delivered. \/Ve are not cited to any authority as to what is ,

necessary to a delivery in a case such as this. Delivery is always H

a question of intention which must be that the instrument shall be

operative. (2 Am. & Eng. Ency. of Law, 458).

The same strict rules do not apply to bonds and undertakings

as to deeds.

The defendants, it appears from the testimony, knew what

the bond was for; that without it the trustee, Robert M. Town-

send, could not acquire possession of the money that was left by

the testatrix for the beneﬁt of the legatees: they signed and exe-

cuted the bond for the purpose of enabling him to get that money;

when they delivered it to him and left it with him, after having

_executed it, it was, so far as any act of theirs necessarv to be done

to ﬁx their liability upon the bond. complete. ‘T’/5’0<D/7);,
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Their obligation was something more than that of an.indor-

ser upon a note of a guarantor of the payment of money; they

became responsible for the ﬁdelity of the trustee, his integrity.

(Douglass v. Ferris, 63 Hun, 413).

Before he could commence the duties of his trust his faith-

fulness must be guaranteed; when they placed in his hands the

bond signed by them their act was ﬁnished; they had guaranteed

his ﬁdelity and became responsible for any breach; so far as they

were concerned the delivery was complete; they had delivered

the instrument to him with the intention that their guaranty

should be operative, that it should enable him to enter upon the

duties of his trust. At the time he delivered a swor n copy of it

as a voucher of his authority and right to receive the trust fund

the bond executed by the defendants was in existence, and its

subsequent destruction after the trustee, upon the faith of its exe-

cution and existence, had secured the legacies, cannot alter the

liability of the defendants. If at that time the plaintiff, instead of

John J. Townsend, had secured possession of the bond and kept

it until this time instead of burning it, can there be any question

but that he could recover upon it? Does the fact that after it had

partially fulﬁlled its ofﬁce, but while its most important function

remained unperformed, it was taken and destroyed by one of its

signers, change the situation -except as to the matter of proof as

was adjudged that the said tntstee, Robert :\I. Townsend, was indebted to the plaintiff as administrator on account of the said
legacy and interest belonging to the estate of Cynthia J. Miller,
in the sum of $2,324.8o; an execution therefor has been issued and
returned unsatisfied to the amount of $1,755.09. * * *
* * * The most serious objection made is, that the bond was
never delivered. \Ve are not cited to any authority as to what is If
necessary to a delivery in a case such as this. Delivery is always Jl
a question of intention which must be that the instrument shall be
operative. (2 Am. & Eng. Ency. of Law, 458).
The same strict mies do not apply to bonds and undertakings
as to deeds.
The defendants, it appears from the testimony, knew what
the bond was for; that without it the trustee, Robert M. Townsend, could not acquire possession of the money that was left by
the testatrix for the benefit of the legatees: they signed and executed the bond for the purpose of enabling him to get that money;
when they delivered it to him and left it with him, after having
executed it, it was, so far as any act of theirs ~cessarv to be done
•to fix their liability upon the bond, complete. ..':-i 15~_:1':.,
Their obligation was something more than that 1of an.indorser upon a note of a guarantor of the payment of money; they
became responsible for the fidelity of the trustee, his integrity.
(Douglass v. Ferris, 63 Hun, 413).
Before he could commence the duties of his trust his faithfulness must be guaranteed ; when they placed in his hands the
bond signed by them their act was finished : they had guaranteed
his fidelity and became responsible for any breach; so far as they
were concerned the delivery was complete; they had delivered
the instrument to him with the intention that their guaranty
should be operative, that it should enable him to enter upon the
duties of his tmst. At the time he delivered a sworn copy of it
as a voucher of his authority and right to receive the trust fund
the bond exernted by the defendants was in existence, and its
subsequent destruction after the trustee, upon the faith of its execution and existence, had secured the legacies, cannot alter the
liability of the defendants. If at that time the plaintiff, instead of
John J. Townsend, had secured possession of the bond and kept
it until this time instead of burning it, can there be any question
but that he could recover upon it? Does the fact that after it had
partially fulfilled its office, but while its most important function
remained unperformed, it was taken and destroyed by one of its
signers, change the situation ·except as to the matter of proof as
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to whether such an instrument ever existed? It seems to me not.

to whether such an instrument ever existed? It seems to me not.
It is claimed by both parties that the bond should have been
filed in the surrogate's office; I assume that to be the law of the
case; that was then the only additional delivery that the bond
was capable of; it could not be given to the infant legatees or to
their guardians, or to any other persons for them ; it was to be
left with the sl)rrogate. It was not a thing necessary to be done
' \ by the sureties.
The requirement that it should be filed with the surrogate
was for the benefit of the legatees, not for the benefit of the prin, cipal upon the bond or his sureties; and the fact that it was not
filed, that their principal did not do his duty in that respect, cannot be asserted by them as a defense to the bond. Their signing .
the bond was not conditional upon its being filed ; as above stated,
the requirement that it should be filed was not for their benefit.
It has been held that the requirement that a bond should be
approved by the surrogate is not one for the benefit of the sureties, but of the creditors and legatees, and that the sureties cannot
raise the objection that it has not been so approved; that such an
objection is in the nature of an objection to their own act, or
rather omission to act. (Mundorff v. Wangler, 44 N'. Y. Super.
Ct. 495-505).
I
Having, by signing the bond and giving it to the principal,
placed it in the power of the principal to secure the money, and
he having done so, it has, so far as the principal and sureties are
concerned, served its purpose, and the defendants should not be
permitted to repudiate the bond to the detriment of ~he parties
it was apparently given to secure. (Russell v. Freer, 56 N. Y.

It is claimed by both parties that the bond should have been

ﬁled in the surrogate’ s office; I assume that to be the law of the

case; that was then the only additional delivery that the bond

was capable of; it could not be given to the infant legatees or to

their guardians, or to any other persons for them; it was to be

*1 left with the surrogate. It was not a thing necessary to be done

'\ by the sureties.

The requirement that it should be ﬁled with the surrogate

1

was for the beneﬁt of the legatees, not for the beneﬁt of the prin-

‘cipal upon the bond or his sureties; and the fact that it was not

ﬁled, that their principal did not do his duty in that respect, can-

not be asserted by them as a defense to the bond. Their signing.

the bond was not conditional upon its being ﬁled; as above stated,

the requirement that it should be ﬁled was not for their beneﬁt.

It has been held that the requirement that a bond should be

approved by the surrogate is not one for the beneﬁt of the sure-

/t ·

ties, but of the creditors and legatees, and that the sureties cannot

raise the objection that it has not been so approved; that such an
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objection is in. the nature of an objection to their own act, or

rather omission to act. (illundorﬁ v. Wangler, 44 N. Y. Super.

Ct. 495-505). I

Having, by signing the bond and giving it to the principal,

placed it in the power of the principal to secure the money, and

he having done so, it has, so far as the principal and sureties are

concerned, served its purpose, and the defendants should not be

permitted to repudiate the bond to the detriment of the parties

it was apparently given to secure. (Russell v. Freer, 56 N. Y.

67).

The defendants were bound by the judgment and decree of

the surrogate as to the amount due from Robert M. Townsend,

the trustee, to the plaintiff.

When sureties go upon the bond of a testamentary trustee.

they make themselves privy to all proceedings against the prin-

cipal, and when he, without fraud or collusion, is concluded, they

are concluded also. (Gerould v. Wilson, 81 N. Y. 573-583;

Douglass v. Ferris, 138 id. 192-201).

67).

The judgment appealed from should be afﬁrmed, with costs.

The defendants were bound by the judgment and decree of
the surrogate as to the amount due from Robert l\L Townsend,
the trustee, to the plaintiff.
When sureties go upon the bond of a testamentary trustt?e,
they make themselves privy to all proceedings against the principal, and when he, without fraud or collusion, is concJuded, they
are concluded also. (Gerould v. Wilson, 81 N. Y. 573-58.3;
Douglass v. Ferris, 138 id. 192-201).
The judgment appealed from should be affirmed, with costs.
All concurred.

All concurred.
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66. RUSSELL, Adm'r, etc., respondent, v. FREER, et.--.rl., appellants,
56 N. Y. 67.
.
Court of Appeals, New Y.!ti-'1.874.

. 56 N. Y. 67.

Court of Appeals, New Yor 1874.

A surety who signs upon a con on"i?ehors his zvritten con-

tract and empowers his principal to make delivery, is bound there-

A sttret)' who signs upon a cqudflf{,i.'ieltors his u.-ritte1i con-.
tr11ct and empowers his priuet"pal to make deli·l!ery, is bound there·
by, e'l•~1i though the condition be not performed; 1mless the ob(igee
is put on notice.
·

by, even though the condition be not performed; unless the obligee

is put on notice. '

Appeal from judgment of the General Term of the Supreme

Court in the third judicial department, affirming a judgment in

favor of plaintiff, entered upon the report of a referee. - .

This action was brought upon an ofﬁcial bond given by de-

Appeal from judgment of the General Term of the Supreme
Court in the third judicial department, affirming a judgment in
favor of plaintiff, entered upon the report of a referee. . . .
This action was brought upon an official bond given by defendant, Charles J. Dolson, upon his appointment as deputy collector of internal revenue.
William Masten, plaintiffs; intestate,rwas;collector r proposing to appoint said Dolson as his deputy, he required of him a
bond, in substance conditioned that he would pay over and account
for all moneys collected by him as such. Two of the obligors,
defendants Freer and Hasbrouck, defended upon the ground that,
at the time of signing by them, the name of James Dolson appeared in the body of the bond, and that they executed with the
expectation that he would also execute it before delivery, but that
his name was subsequently erased without their knowledge or
consent. * * * Further facts appear in the opinion.
M. Sclwomuaker, for the appellants.
P. Cantine, for the respondent.

fendant, Charles J. Dolson, upon his appointment as deputy col-

lector of internal revenue.

William Masten, plaintiffs;intestate,/was;collector;’ propos-

ing to appoint said Dolson as his deputy, he required of him a

bond, in substance conditioned that he would pay over and account

for all moneys collected by him as such. Two of the obligors,

defendants Freer and Hasbrouck, defended upon the ground that,

at the time of signing by them, the name of James Dolson ap-
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peared in the body of the bond, and that they executed with the

expectation that he would also execute it before delivery, but that

his name was subsequently erased without their knowledge or

consent. * * * Further facts appear in the opinion.

M. Schoonmaker, for the appellants.

P. Cantine, for the respondent.

GRovER, J.—* * * The plaintif’f's intestate had been appoint- .

ed collector of internal revenue by the government of the United

States, and proposed to appoint the defendant, Charles J. Dolson,

a deputy collector, and required.-security-from him to account for

and pay over the money received by him as such deputy. For

this purpose the bond in question was prepared for execution: as

to which the referee ﬁnds the following facts: That at the time

the bond was executed by the parties, one James Dolson was named

in the bond as one of the obligors therein. Before the defend-

J.-* * * The plaintiff's intestate had been appoint- .
ed collector of internal revenue by the government of the United
States, and proposed to appoint the defendant, Charles J. Dolson,
a deputy collector, and required.security .from him to account for
and pay over the money received by him as such deputy. Fo:this purpose the bond in question was prepared for execution ; as
to which the referee finds the following facts: That at the time
the bond was executed by the parties, one James Dolson was named
in the bond as one of the obligors therein. Before the defendants, Hasbrouck and Freer (the appellants) signed the bond,
they were told by the defendant, Charles J. Dolson, that the said
James Dolson was to sign the bond : and at the time they signed
said bond they expected that the said James Dolson would sign
the bond; that after they signed the bond the name of James
Dolson was struck out of the bond, without their knowledge and
consent. That the plaintiff's intestate was not present at the time
the bond was executed, and that there was no evidence that at

ants, Hasbrouck and Freer (the appellants) signed the bond,

GROVER,

they were told by the defendant, Charles J. Dolson, that the said

James Dolson was to sign the bond; and at the time they signed

said bond they expected that the said James Dolson would sign

the bond; that after they signed the bond the name of James

Dolson was struck out of the bond, without their knowledge and

consent. That the plaintiff's intestate was not present at the time

the bond was executed, and that there was no evidence that at
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the time the bond was delivered to him he knew or had any infor-

mation of the above facts; that a few days after its execution it

the time the bond was delivered to him he knew or had any inform<i.tion of the above facts; that a few days after its execution it
was delivered to the intestate by the defendant Charles J. Dolson;
that after the bond was executed it was left with the defendant
Charles J. Dolson, without any direction by the defendants, Hasbrouck and Freer, or any of the parties to the bond that it was
not to be delivered to the intestate until it shoul.d be signed by
James Dolson.
The only inference that can be drawn from these facts is
that the bond was executed by Charles J. Dolson as principal
and by the others as his sureties, and left by the latter with the
former, to be delivered to the intestate for the purposes intended,
but that the sureties expected that before such delivery it would
be executed by Jam es Dolson as co-obligor and co-surety with
them. It is clear upon these facts, both upon principle and authority, that the bond was a valid obligation upon those who executed
it. l:pon principle, for the reason that the sureties knew the purpose of making the bond was the protection of the intestate from
loss from the acts of Charles J. Dolson as deputy collector. They
left the bond in his hands for delivery to the intestate for that purpose, expecting that he would, before that, procure its execution
by James Dolson. The intestate knew nothing of this expectation;
he relied upon the bond, and so relying appointed the principal
deputy collector; and thus became himself responsible for his acts
as such. The appellants by executing the bond and leaving it
with Dolson, the principal, placed it in his power to deliver it as
a valid and complete instrument. He did so deliver it, and thereby the intestate was induced to appoint him deputy and incur the
responsibility consequent upon the appointment. It is a case for
the application of the maxim that when· one of two innocent parties must sustain a loss from the wrongful act of a third, the
loss must be borne by the one who has enabled the wrong-doer to
commit the act.
It is insisted by the counsel for the appellant that the bond,
upon its face, showed that the name of James Dolson had been
inserted in the body as an obligor, and erased therefrom, and that
this should have put the intestate upon inquiry to ascertain why
it was not executed by him. The case shows that all the names
in the body of the bond were written by the justice who took
the acknowledgments of those who executed it and by whom
the oath to the justification was administered. Under these circumstances the erasure of a name of a person who did not execute,
from the body of the bond, would not excite suspicion of wrong

was delivered to the intestate by the defendant Charles J. Dolson;

that after the bond was executed it was left with the defendant

Charles J. Dolson, without any direction by the defendants, Has-

brouck and Freer, or any of the parties to the bond that it was

not to be delivered to the intestate until it should be signed by

James Dolson.

The only inference that can be drawn from these facts is

that the bond was executed by Charles J. Dolson as principal

and by the others as his sureties, and left by the latter with the

former, to be delivered to the intestate for the purposes intended,

but that the sureties expected that before such delivery it would

be executed by James Dolson as co-obligor and co-surety with

them. It is clear upon these facts, both upon principle and author-

ity, that the bond was a valid obligation upon those who executed

it. Upon principle, for the reason that the sureties knew the pur-

pose of making the bond was the protection of the intestate from

loss from the acts of Charles J. Dolson as deputy collector. They

left the bond in his hands for delivery to the intestate for that pur-
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pose, expecting that he would, before that, procure its execution

by James Dolson. The intestate knew nothing of this expectation ;

he relied upon the bond, and so relying appointed the principal

deputy collector; and thus became himself responsible for his acts

as such. The appellants by executing the bond and leaving it

with Dolson, the principal, placed it in his power to deliver it as

a valid and complete instrument. He did so deliver it, and there-

by the intestate was induced to appoint him deputy and incur the

responsibility consequent upon the appointment. It is a case for

the application of the maxim that when one of two innocent par-

ties must sustain a loss from the wrongful act of a third, the

loss must be borne by the one who has enabled the wrong-doer to

commit the act.

It is insisted by the counsel for the appellant that the bond,

upon its face, showed that the name of James Dolson had been

inserted in the body as an obligor, and erased therefrom, and that

this should have put the intestate upon inquiry to ascertain why

it was not executed by him. The case shows that all the names

in the body of the bond were written by the justice who took

the acknowledgments of those who executed it and by whom

the oath to the justiﬁcation was administered. Under these cir-

cumstances the erasure of a name of a person who did not execute,

from the body of the bond, would not excite suspicion of wrong
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clusive against the defence upon the facts found. (Dair v. The

if it would in the absence of these facts. The authorities are conclusive against the defence upon the facts found. (Dair v. The
United States, 16 Wallace 1; State v. Peck, 53 Maine 284; State
v. Pepper, 31 Indiana 76; McCormick v. Bay Cit)•, 23 Michigan

United States, 16 Wallace I ; State v. Peck, 53 Maine 284; State

v. Pepper, 3I Indiana 76; M cC ormick v. Bay City, 23 Michigan

457)-

Chouteau v. Suydam (21 N. Y. 179), cited by counsel for the

appellants, has no application to this case. The facts do not bring

the case within the principle of The People v. Bostwick (32 N. Y.

457).

445), assuming that that case was well decided; which may well

Chouteau v. Suydam (21 N. Y. 179), cited by counsel for the
appellants, has no application to this case. The facts do not bring
the case within the principle of The People v. Bost·wick (32 N. Y.
445), assuming that that case was well decided; which may well
be questioned. (See Dair v. United States, and other cases,
supra.) But in that case stress was laid and the judgment was
based upon the fact that the agent of the principal was directed
by the sureties executing the bond, not to deliver it to the auditor
unless it should first be executed by Dickerson as co-surety, and
that he did deliver it without doing this. No such fact is found
in this case.
The judgment must be affirmed, with costs.
All concur.

be questioned. (See Dair v. United States, and other cases,

supra.) But in that case stress was laid and the judgment was

based upon the fact that the agent of the principal was directed

by the sureties executing the bond, not to deliver it to the auditor

unless it should ﬁrst be executed by Dickerson as co-surety, and

that he did deliver it without doing this. No such fact is found

in this case.

The judgment must be aﬁirmed, with costs.
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All concur.
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