CHAPTER II

DEVELOPMENT OF D ISCOVERY PROCEDURE TO
SUPPLEMENT PLEADING
ANCILLARY PRE-TRIAL DEVICES IN CouRTS oF CoMMON LAw
Two ancillary devices were employed to supplement.
pleadings and to furnish additional means of preparation
for trial in courts of common law. These were the bill of
particulars and the bill of discovery. The classic descrip. tion of the bill of particulars is thus given in Tidd's
Practice: "Where the declaration does not disclose the
particulars of the plaintiff's demand • • • the defend
ant's attorney or agent may take out a summons before
a judge for the plaintiff's attorney or agent to show
cause, why he should not deliver to the defendant's attor
ney or agent, the particulars in writing of the plaintiff's
demand, for which the action is brought, and why all pro
ceedings should not in the meantime be stayed. This
summons, which cannot, it seems, be had till after· the
defendant has appeared, is usually taken out before a
plea; and unless good cause be shown to the contrary,
the judge will make an order, agreeably to the summons,
which operates as a stay of proceedings till the particu
lars are delivered.'' 1 The real purpose of ordering the
bill of particulars was to limit the generality of pleading
and to more fully disclose the facts of the case. Their
object was to give the parties every reasonable facility
for coming to the trial fully prepared for what might be
produced by the other side.• At common law granting or
1 Tidd's Practice (3rd ed.) vol 1, 534.
I Liscomb v. Agate (1889) 4 N. · Y. 8. 167.
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refusing a demand for particulars was a matter within
the sound discretion of the court under the facts of the
particular case. On an entire failure to furnish a bill
of particulars when ordered, the court could order a stay
until it was furnished or it could strike out the pleadings
respecting which the particulars were required and not
,
given.8
A second additional means of preparation for trial was
afforded by the equitable bill of discovery. Discovery
of facts and discovery, and production of documents
could be had in aid of actions at law by application to
courts of chancery. Spence in his treatise on Equitable
Jurisdiction shows how ancient this practice was:
''Where discovery was wanted in order to sustain an
action at law, without reference to any equitable ques
tion, the Court of Chancery, certainly as early as the
reign of Henry VI, entertained jurisdiction to compel
it." 4 The statute of 36 Henry VI, p. 26, provided in part:
"Where certainty wanteth the common law faileth, but
yet help is to be found in Cliancery for it.'' 6
One of the chief objectives of the common law pro
cedure acts which w-ere passed in the early part of the
Nineteenth Century was that courts of common law be
empowered to grant complete relief without the necessity
of resort to chancery. In line with this policy an attempt
was made to empower the law courts to administer the
remedy which equity formerly had given by bills of dis
covery. The Commissioners on Courts of Common Law
in 1830 circularized the bar of England with these ques
tions: "Would it not be desirable, in order to obtain
the benefit of a discovery without having recourse to a
court of . equity, that the parties in a cause should be
examined upon oath either personally, or by interrog8 31 Cyclopedia of Law and Procedure, 571.
Equitable Jurisdiction, vol. 1, 677.
l>ld.
4 Spence's
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atories? At what stage of the proceedings should this
be done, and before whom, and what regulations would
you suggest for the purpose of carrying this measure
into effecU" 6 The answers which were sent in by the
bar did not favor the innovation which was proppsed.7
It was not until the passage of the second common law
procedure act in 1854 that law courts were allowed to
administer discovery. Section 51 of the act allowed par
ties to deliver with their pleading interrogatories to their
adversary, who was required to answer them under oath.
For failure to answer without just cause the punishment
was as for contempt. Section 52 of the same act pro
vided the mode by which a party could obtain the appro
priate court order allowing interrogatories, namely, upon
an application under oath that the party believed the
matter sought was material, that he had a good cause of
action, and that discovery was not sought for purposes
of delay.8

DEVELOPMENT OF DiscoVERY PROCEDURE IN CouRTS OF
CHANCERY
The first chancellors were churchmen and accordingly
procedure in courts of chancery was modelled in many
respects after procedure in the ecclesiastical courts. The
canon law practice is especially significant in respect to
the development of discovery procedure in equity. Plead
ings occupied a relatively unimportant place in pre-trial
practice in the ecclesiastical courts. The object of the
plaintiff's pleading was "not to state the facts which
plaintiff would prove on the trial, but to identify the
claim, to indicate its legal nature, and to specify the re
lief which the plaintiff sought; and thue to enable the
defendant to decide whether he would resist the claim or
6 Report of Commissioners on Courts of Common Law, ·Rep. (1830)
Appendix, p. 3.
'7Id.
8 See also Day 's Common Law Practice Under the Procedure Acts
{4th ed., 1872) p. 295.
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submit to it, and to assist the judge in framing his sen
tence.'' 9 As the pleadings were always in the affirmative
there was no such thing as a denial corresponding to the
common law traverse; all the defendant had to do was to
indicate by oral statement in court whether or not he
would contest the plaintiff's claim. If he indicated that
he would so contest, all of the facts stated by the plaintiff
were deemed to be denied.10
Regarding pleadings as a mere preliminary forecast
of the issues to be tried, the ecclesiastical courts provided
an additional means of reducing the controversy to a.
justicable form. The plaintiff was required, in a series of
separate allegations which were not a part of the plead
ing and which were called positions or charges of evi
dence, to set forth in detail the evidence in support of
the facts which he had alleged in his pleading and to
demand of the defendant a categorical answer of "yes"
or "no" to each proposition. This detailed statement or
charge of the party's own evidence was divided into
paragraphs which were numbered, and each paragraph
was called a position; the whole instrument was called
positions; and the procedure was called positional. The
defendant had to proceed in the same way as to the evi
dence supporting his affirmative defense, if he had
pleaded such. The adverse party could object to any par
ticular charge and ask that he be relieved from answer
ing, on the ground that the matter was impertinent, or
irrelevant, or that the statement was bad for uncertainty,
or that it was set forth in negative form. But once the
positions were held admissible it was incumbent upon the
adverse party to categorically admit or deny them. If
he did neither, it was held equivalent to an admission.11
9 Langdell,

Summary of Equity Pleading, sec. 5.
sec. 6.
11 This admission was not accomplished ipso juro but only upon the
intervention on the part of the court to make the admission effective.
Millar, ficta confessio as a principle of allegation in Anglo·American
Civil Procedure, 23 Ill. L. Rev. 215, 216.
10 Id.
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This was exactly the reverse of the rule applied to the
pleadings themselves, for there a failure to do anything
was equivalent to a denial.
Englemann observes that this procedure in Romano:..
canonical law "possessed the great advantage of dis
pensing with proof of all positions either expressly ad
mitted or left undenied, and of lending an extraordinary
degree of precision to the propositions remaining to be
proved.'' 18 Among the writings of the canonists we find
similar encomiums on- the effectiveness of the method, as
for instance, the following: ''Positions have long been
·used for the purpose of relieving the litigant 6f the
onerous burden of proof, by means of admissions obtained from his adversary.'' 18
Pleadings and discovery proper were commingled in
equity pleadings.14 The result was that pleading in
equity assumed the form of a detailed statement of the
party's evidence. The bill in equity not only showed a
right to relief founded upon a statement of facts, but it
also demanded the personal answer of the defendant to
the plaintiff's evidence stated in the bill.15 The part of
the defendant's answer which set up affirmative allega--,
tions by way of defense and the part' of the answer
responsive to the charges of evidence were even more
closely blended than were the two corresponding ele
ments of the bill. In fact the union was so close that for
a long period it was not noticed that the answer con. tained these two distinct elements.16 About 1700 drafts
men began to insert interrogatories in bills for the pur
pose of obtaining a more complete answer from the de
fendant. However, no interrogatory was permissible
18 Englemann, History of Continental Civil Proeedure (Millar 's translation) 472.
.
18 Deeretals of Pope Clement V., Lib. 5, tit. 11, e. 2., eited in Langdell, Equity Pleading, see. 22.
14 Gilbert, Forum Romanum, 90.
16 Langdell, Summary of Equity Pleading, see. 76.
16 Hare on Diseovery, 223.
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unless it was founded upon a charge or statement of evi
dence in the bill. In theory there was no nece�sity for
the use of interrogatories because the defendant was al
ready required to categorically answer each and every
charge of evidence. , Interrogatories in time assumed an
independent status as an important part of eq\}ity plead
ings. Gradually over a period of more than a century
they ceased to be used as mere specifications of the state
ments of evidence which should be answered. While
theoretically they still required a supporting charge, in
reality they became independent of the charging p�rtion
of the bill. This development facilitated the separation
of interrogatories from the bill proper. Interrogatories
already had a separate status and use in the chancery bill
of discovery which was employed as an ancillary remedy
in law actions. Discovery without any other relief was
the sole object of bills of discovery and consequently such
bills were composed of interrogatories entirely. Appar
ently David Dudley Field, of New York, first suggested
the separation of interrogatories from the pleading in
all chancery pleadings. His proposal was " that the
practice of obtaining discovery by answer in equity, be
discontinued, leaving the bill of complaint and answer to
be regarded merely as pleadings, " for, said Field, " if
the practice of obtaining discovery by answer in equity
were discontinued the pleadings would naturally fall into
a plain, short statement by each party of his own case.
May not a discovery be obtained in some other way¥ ' ' 11
A similar recommendation of the English Chancery
Commissioners was adopted, that : (1) Every bill should
contain a concise narrative of the material facts, matters
and circumstances on which the plaintiff relies ; (2) a bill
should not contain interrogatories for the examination
of the defendant ; (3) the plaintiff should file separate
17 From an essay of Field's published Jan. 1, 1847, found in Speeches
.
and Papers of David Dudley Field, vol. 1, p. 230.
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interrogatories for the defendant to answer; and until
the plaintiff files such interrogatories the defendant need
not answer the bill.1s

DisCOVERY UNDER THE CoDES
.

·

Draftsmen of the New York Code of Procedure of 1848
recognized that discovery procedure should play an im
portant part in the reforms which they proposed. The
Commissioners in their note to the sections of the New
York Code of Procedure dealing with the subject of dis
covery, said: "The provisions contained in this chap
ter, we have considered so important to the success of our
system, that from the first we have contemplated their
introduction. Meantime the legislature, at their late
session, have passed an act upon the subject. That act,
however, contemplates the examination at the trial only. '
We think it important to extend it so as to permit the
examination to take place before the trial at the option
of the party.
"Before the act of the last session, whenever a party
sought a discovery from his adversary, he was obliged to
file a bill in equity, called a bill of discovery. The pro
ceeding was dilatory and expensive. If the examination
be had at all it may be had in the same action as well as ·
in another. That it should be had in some form our law
has always admitted. The difficulty was, that the process
to obtain it was oppressive and often ineffectual.
"One of the great benefits to be expected from the
examination of the parties is the relief it will afford to
the rest of the community, to a considerable degree, from
attendance as witnesses, to prove facts, which the parties
respectively know, and ought never to dispute, and would
not dispute if they were put to their oaths. To effect this
objeGt it should seem 1,1ecessary to permit their examinalli IS and 16 Viet. Chap. 86, sees. 10-12. See also Langdell, Discovery
Under the Judicature Acts, 12 Harv. L. Rev, 16, 166.
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tion beforehand, that the answer of the party may save
the necessity of a witness.'' 19
Many of the other American jurisdictions which
adopted codes of practice modelled after the New York
Code of Procedure of 1848, overlooked the importance of
discovery as such and its relation to the general scheme
of pleading and pre-trial practice under the code. A
number of these jurisdictions, however, have remedied
the defect by enacting liberal provisions for taking depo
sitions generally. This has made possible a combination
of the methods for discovering and preserving the testi
mony of parties and witnesses alike. It has proved an
entirely feasible way of allowing oral examinations for
discovery before trial.

DISCOVERY uNDER REFORMED ENGLISH PROCEDURE
Draftsmen of the English judicature acts devised a
combination of the devices for obtaining discovery before
trial which had formerly been used in courts of common
law and courts of chancery respectively. The purpose of
the combination was "to obtain the benefit ·of the ex
tended principles of the court of chancery and to com
bine with them the simplicity of the common law meth
od.'' 20 Briefly the system of discovery set up under the
judicature act of 1875 provided that any party might,
after the first pleadings had been exchanged, deliver to
his opponent without leave, a set of written interrog
atories requiring sworn answers. Rules of court pro
vided full details as to the times and methods for re
questing discovery and for enforcing the right, by penal
ties, when refused. Discovery as well as other pre-trial
administrative devices has played a prominent part in
the reformed English practice.
19 Report of Commissioners on Praetiee and Pleading (1848) p. 244

10 Rosenbaum,

Rule Making Authority, 58.
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