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If not
wholly, of the claim upon Mexico, and that
he claimed that fund as receiver for the
purposes of that appointment.
Clark answered the bill.
He denies that the proceedings against him in the courts of the /|
state of New York created any lien In behalf i
of Camara, or the receiver, upon the fund I
In controversy.
He admits that no part of /
his property ever came into receiver's hands,
under those proceedings, and that he had the
claim upon Mexico whilst the suits were
pending against him, and when the receiver
was appointed under Camara's creditor's
bill; but that all the evidences and papers
In support of his Mexican claim were then
In the public archives at Washington.
He
also states, that the board of commissioners
under the act of congress of March, 3, 1849
(9 Stat. 393, 992), entitled "An act to carry
Into effect certain stipulations of the treaty
between the United States and the republic
of Mexico, of the 2d February, 1848," had
made an award in his favor for the sum of
?S6,78e.29, which sum was then In the hands
of the secretary of the treasury of the United States.
He then alleges that being a .
resident of the state of New Hampshire, he j
filed In the clerk's office of that district, on
the 28th January, 1843, his petition to be
|
declared a bankrupt That he had been declared a bankrupt on the 22d March follow- I
ing, pursuant to the "Ant to establish a uni- i
form system of bankruptcy throughout the '
United States," passed August 19, 1841 (5
Stat 440). He then recites that there had
been attached to his petition In the bankrupt's court a schedule of his property,
rights, and credits of every kind and description, in which his Mexican claim had
been stated; and that It was upon that
claim the commissioners had awarded to him
the sum before mentioned. He declares
that, under the decree of the court In bankruptcy, one John Palmer had been appointed
assignee; and that, having given his bond
in compliance with the order of the court,
he was vested, as assignee, in virtue of the
operation of the bankrupt law, of all the
defendant's property, for the benefit of his
creditors, including the Mexican claim. It
is also stated in his answer, that notice of
all the proceedings in his matter of bankruptcy had been published in the leading
newspapers of New Hampshire, and that
the name of Juan de la Camara, and his
residence, was placed among the list of his
creditors attached to his petition to be declared a bankrupt And he avers tbat all
of his creditors had had notice of the proceedings in bankruptcy.
That neither Camara nor any other creditor had filed or made
any objections to those proceedings, or to the
action of the assignee, until after the award
had been made upon the Mexican claim.
It Is not necessary, for the purposes of
this opinion, to state the defendant's recital
of the sale of his effects by Palmer, the asThat his effects consisted principally,
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WAYNE, J., delivered the opinion of the
court.
We learn from the record of this case that
Juan de la Camara recovered a judgment
tn the supreme court of New York, against
Ferdinand Clark, for $4,688.49, with interest
at seven per cent; that a fieri facias was
issued upon the judgment, and that there
was a return upon it of "no goods, chattels,
or real estate of the defendant to be levied
upon." Upon this return, Camara filed a
creditor's biU, before the chancellor of the
First circuit in the state of NeV York, setting
out his judgment and the return upon the
fieri facias, in which he seeks, under the
laws of that state, to subject the equitable
assets and choses in action of Clark to his
judgment; and he asks for a discovery of
them from Clark, for an injunction, and the
appointment of a receiver.
Notice of this
proceeding,
and of the action upon it were
served upon the solicitor of Clark, and the
blU of complaint was taken as confessed,
upon the defendant's default in not answerBooth, the present complainant, was
ing.
appointed receiver on the 3d August, 1842.
Clark had been previously enjoined under
the proceeding from making any disposition
of any part of his estate, legal or equitable.
Thus matters stood from the time of the receiver's appointment, in 1842, until June,
1851.
Then Booth, as receiver, reports that
no effects of Clark had come to his knowledge, except a claim upon Mexico, which had
been adjudged to Clark by the United States
commissioners, under the treaty with Mexico; and that, as receiver, he was contesting It; and he asks from the court authority
to proceed for that purpose, which was
granted. Such is an outline of the case In
New York, containing every substantial part
of It
We will now state the proceedings of this
fluit at the instance of the receiver, In the
circuit court of the United States for the
District of Columbia, from the decision of
which, dismissing the receiver's bill, it has
been brought to this court for revision.
On the 29th May, 1851, Booth, the receiver,
filed his bill in the circuit court for the District of Columbia, reciting so much of the
proceedings of the New York courts as was
•deemed necessary to support his suit. He
declares that Clark, when the original suit
was instituted against him by Camara, and
from that time until after he had been apin New York.
3>ointed receiver, had resided
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slgnee; his purchase of them, Including the
Mexican claim, or the rights claimed by
the defendant under his purchase, all relating to the same having been fully acted upon by this court at this term, in the case of
Ferdinand Clark v. Benjamin O. Clark and
W. H. Y. Hackett We state, however, that
Palmer, the original assignee in Clark's bankruptcy, having died, he had been succeeded
by the appointment of Hackett as assignee.
This suit, then, is substantially between
Hackett, as the assignee of Clark in bankruptcy, and Booth, the receiver under Camara's creditor's bill; that it may be determined by this court, which of them has the
official right to the Mexican fund, for the
distribution of it between the creditors of
Clark, or whether Booth, as receiver, shall
have from that fund a sufficient sum to pay
Camara's entire debt, leaving the residue of
it for distribution between Clark's other
creditors.
It appears also from the record that Booth,
the receiver, took no steps to execute his
official trust, from the time of his appointment in 1842, until 1851, after the award of
the Mexican claim had been made in Clark's
favor. And, also, that the court of chancery, acting upon the creditor's bill brought
by Camara, had not been applied to, either by
Camara or by the receiver, for any order upon Clark in personam, to coerce his compliance with its . injunction and decree.
Upon this statement of the case, we will
now consider it. There is no dispute concerning the regularity or binding operation
of the judgment obtained by Camara against
Clark.
None in respect to the proceedings
under the creditor's bill. The leading point
In the case is the effect of the proceedings
under the last, to give a right to the receiver,
[
: In virtue of a lien which he claims upon the
; property of the debtor, to sue for and to
: recover any part of it, legal or equitable,
i without the jurisdiction of the state of New
In other words, as an officer of a
York.
court of chancery, for a particular purpose,
will he be recognized as such by a foreign
judicial tribunal, and be allowed to take
from the latter a fund belonging to a debtor,
for its application to the payment of a particular creditor within the jurisdiction of
the. receiver's appointment, there being other
creditors in the jurisdiction in which he
now sues, contesting his right to do so. Or
can he as receiver claim, in virtue of a decree upon a creditor's bill given in one jurisdiction, a right to have the judgment upon
which the creditor's bill was brought, paid
out of a fund of a bankrupt debtor In a foreign jurisdiction; because his appointment
preceded the bankrupt's petition.
It is urged that the receiver in this case,
by the decree of the court in New York, was
j
entitled officially to the entire property of
■ Clark, real, personal,
or equitable, both wlth/ in and without the state of New York.
That
he could, as receiver, maintain any action

for the property and rights of property of
the debtor which the latter could have done.
That the fund now in controversy was a
chose In action, belonging to the debtor when
the receiver was appointed, and, though not
within the state of New York, that it followed the person of the owner and passed to the
receiver, because the owner was domiciled
in New York.
And it was also said that,
having such official rights or liens upon the
property of the debtor, the comity of nations
would aid him in the assertion of them in
a foreign tribunal.
The counsel for the receiver cited from the reports of the state of
New York several cases in support of the
foregoing propositions.
We have perused
all of them carefully, without having been
able to view them altogether as the learned
counsel does. Whatever may be the operation of the decree in respect to the receiver's
powers over the property of the debtor within the state of New York, and his right to
sue for them there, we do not find any thing
in the cases in the New York reports showing the receiver's right to represent the creditor or creditors of the debtor in a foreign jurisdiction. It is true that the receiver in this case I
is appointed under a statute of the state of
New York, Jbut that oMymakeg.,^imjin_^S;
'
cer of the courf 'f oi: TffaFs^ferHeTs'a rep"fesenEatlTe of the court, anf may, by its direction, take Into his possession every kind
of property which may be taken In execution, and also that which Is equitable, if
of a nature to be reduced into possession.
But it is not considered in every case that
the right to the possession is transferred by
his appointment; for, where the property
Is real, and there are tenants, the court is
virtually the landlord, though the tenants
may be compelled to attorn to the receiver.
Jeremy, Eq. Jur. 249. When appointed, very
little discretion is allowed to him, for he
must apply to the court for liberty to bring
or defend actions, to let the estate, and In
most cases to lay out money on repairs, and
he may without leave distrain only for rent
In arrear short of a year. 6 Ves. 802; 15
Ves. 26; 3 Brown, Ch. Cas. 88; 9 Ves. 335;
1 Jac. & W. 178; Morris v. Elme, 1 Ves. Jr.
139; Id. 165; Blunt v. Cllthero, 6 Ves. 799;
Hughes V. Hughes, 3 Brown, Ch. Cas. 87;
5 Madd. 473.
A receiver is an Indifferent person between II
parties, appointed by the court to receive]
the rents, issues, or profits of land, or other
thing in question In this court, pending the
suit, where it does not seem reasonable to I
the court that either party should do It.
Wyatt's Prac. Reg. 355. He is an officer of
the court; his appointment Is provIsionaL
He is appointed in behalf of all parties, and
not of the complainant or of the defendant
only. He is appointed for the benefit of all
parties who may establish rights In the
cause.
The money In his hands Is In custodia legis for whoever can make out a title
to It. Delany v. Mansfield, 1 Hogan, 234
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It

Is the court itself which has the care of
j
The receiver is but
I the property in dispute.
the creature of the court; he has no powers
except such as are conferred upon him by
the order of his appointment and the course
and practice of the court.
Verplancls v. Insurance Co., 2 Paige, Ch. 452. Unless where
he Is appointed under the statute of New
Torli, directing proceedings against corporations (2 Rev. St. 438), and then he is a standing assignee, vested with nearly all the
powers and authority of the assignee of an
insolvent debtor. Attorney General v. Life
& Fu-e Ins. Co., 4 Paige, Ch. 224.
In the
case just cited. Chancellor Walworth says,
that the receiver has "no powers except such
as are conferred upon him by the order of
his appointment and the course and practice
of the court." In the statement which has
been made of the restraints upon a receiver,
we are aware that they have been measurably qualified by rules, and by the practice of the courts in the state of New York,
as may be seen In Hoffman's Practice;
but
none of them alter his official relation to the
court, and, so far as we have investigated
the subject, we have not found another instance of an order in the courts of the state
of New York, or in the courts of any other
state, empowering a receiver to sue in his
own name officially in another jurisdiction
for the property or choses in action of a
judgment debtor. Indeed, whatever may be
the receiver's rights under a creditor's bill,
to the possession of the property of the debtor in the state of New York, or the permissions which may be given to him to sue for
such property, we understand the decisions
of that state as confining his action to the
state of New York.
Such an inference may be made from several decisions.
It maj- be inferred from
what was said by Chancellor Walworth, in
Mitchell V. Bunch, 2 Paige, Ch. 615. Speaking of the property which might be put into
the possession of a receiver, and of the power of a court of chancery to reach property
out of the state, he declares the manner in
which it may be done, thus: "The original
and primary jurisdiction of that court was
in personam merely. The writ of assistance
to deliver possession, and even the sequestration of property to compel the performance of a decree, are comparatively of recent origin.
The jurisdiction of the court
was exercised for several centuries by the
simple proceeding of attachment against the
• bodies pf the parties to compel obedience
to
Although the propr its orders and decrees.
/ erty of a defendant is beyond the reach of
the court, so that it can neither be sequestered nor taken in execution, the court does
not lose its jurisdiction in relation to that
property, provided the person of the defendBy the orV ant is within the jurisdiction.
dinary course of proceeding, the defendant
/ may be compelled either to bring the propwhich the defendant
I erty In dispute, or to
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claims an equitable title, within the jurisdiction of the court, or to execute such a
conveyance or transfer thereof as will be
suflicient to vest the legal title, as well as
the possession of the property, according to
the lex loci rei sitoe."
It is very obvious,
from the foregoing extract, that up to the
time when Mitchell v. Bunch was decided,
in the year 1831, it had not been thought
that a court of chancery in the state of New
York could act upon the property of a judgment debtor in a creditor's bill which was
not within the state of New York, but by
the coercion of his person when he was
within the jurisdiction of the state; and
that it had not been contemplated then to
add to the means used by chancery to enforce Its sentences, In respect to property
out of the state of New York, the power to
a receiver to sue in a foreign jurisdiction for
the same'. It is true that the jurisdiction of
a court of chancery In England and the
United States, to enforce equitable rights.
Is not confined to cases where the property
Is claimed in either country, but the primary
movement in the chancery courts of both
countries to enforce an injunction, is the attachment of the person of the debtor, where
he is amenable to the jurisdiction of the
court.
1
We find in the second volume of Spence on
the Jurisdiction of the Court of Chancery in
England (pages 6, 7), this language: "When,'
therefore, a case Is made out against a per-:
son resident within the jurisdiction of the
court. In respect to property out of it, but
within the empire, or its dependencies,
which would call for the interference of
the court of chancery if the property were
situate In the country, the court, as it had
the power, has assumed the jurisdiction,'
when such an interference is necessary to
the ends of justice, of enforcing the equitable rights of the parties to or over property
out of its jurisdiction, by the coercion of
the person and sequestration of his property
here, in the same manner as it would have
done had the property been situate In this
country." And Sir John Leach said: "When
parties defendants are resident in England,
and are brought upon subpoena here, the
court has full authority to act upon them
personally, with respect to the subject of
the suit, as the ends of justice require, and
with that view to order them to take or to
omit to take any steps or proceedings in any
other court of justice, whether in this or
This court does not
in a foreign country.
pretend to any Interference with the other
It acts upon the defendant by
courts."
punishment for his contempt, for his disobedience of the court. The court of chancery has no power directly to affect property out of the bounds of Its jurisdiction.
Roberdeau v. Rous, 1 Atk. 544; 2 Spence.
We believe such to be the proper course, in
chancery, in cases of injunction, and that its
jurisdiction, by injunction, rests entirely on
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Such, however,
the coercion of the person.
was not the course pursued in this case,
though the debtor was then a resident of
the state of New York, and amenable to the
of the court. No motion was
made to force Clark to comply with the injunction which Camara had obtained under
the creditor's bill. The matter was allowed
([jurisdiction
to rest for seven years, Camara being aware
that Clark had a pecuniary claim upon the
republic of Mexico, at least as early as in
the year 1843.
The receiver during all that
time took no action. His first movement is
an application to be permitted to sue for the
fund in the hands of the government, which
had been awarded to Clark by the commissioners under the treaty with Mexico. Permission was given lo sue. He has brought
his bill accordingly, and it directly raises
the question, whether he can, as an oflacer
of the court of chancery in New York, and
in his relation of receiver to Camara, be
permitted to sue in another political jurisdiction.
We have already cited Chancellor Walworth's opinion as to the course which is to
be pursued in New York upon an injunction
in a creditor's bill.
Mr. Edwards, in his
excellent work on Receivers in Chancery,
after citing the language used in Mitchell v.
Bunch, says: "Still, the difficulty remains
as to a recognition of the powers or officers
of the court, by persons holding a lease upon
the property, especially realty, out of the
jurisdiction.
Then in Malcolm v. Montgomery, 1 Hogan, 93, the master of the rolls observed, that a receiver could not be effectually appointed over estates in Ireland, by
the English court of chancery, in any direct
.proceeding
for the purpose; and that attempts had often been made to do so by
serving orders made by the English court of
chancery, but that they had failed, because
the English court of chancery has no direct
means of enforcing payment of rent to its
receiver, by tenants who reside in Ireland.
The attorney-general and another counsellor
also said, that to their knowledge such at-'
tempts had been frequently made, but had
been uniformly given up as impracticable.
A conflict might also arise between the receiver out of the jurisdiction and creditors,
and also other persons out of the jurisdiction. The comity of nations and different
tribunals would hardly help a receiver."
We also infer, from the case of Storm v.
Waddell, 2 Sandf. 494, that the receiver's
right to the possession of the property of a
debtor in the state of New York, and hfs
right to sue for property there, is limited to
that jurisdiction.
The chancellor, in the
last case mentioned, after having given an
epitome of the cause of proceeding in a creditor's bill, and speaking of equitable interests and things in action belonging to the
debtor,
without regard to the injunction,
says: "The property of the defendant is subjected to the suit, wherever It may be, If

the receiver can lay hold of It, or the complainant can reach it by the decree.
The
injunction, when served, prevents the debtor

from putting it away or squandering it." This
language indicates the receiver's locality of
action.
Taken In connection with that of
Chancellor Walworth, in Mitchell v. Bunch,
it shows that the receiver's right to the i
possession of the debtor's property is limited
|'
to the jurisdiction of his appointment,
and ?
that he has no lien upon the property of the 'f
debtor, except for that which he may get !
the possession of without suit, or for that '
which, after having been permitted to sue
for, he may reduce into possession In that
way. Our industry has been tasked unsuccessfully to find a case in which a receiver
has been permitted to sue in a foreign jurisdiction for the property of the debtor.
So far as we can find, it has not been allowed in an English tribunal; orders have
been given in the English chancery for reto execute their funcceivers to proceed
tions in another jurisdiction, but we are not
aware of its ever having been permitted by
the tribunals of the last.
We think that a receiver has never been
recognized by a foreign tribunal as an actor
in a suit
He is not within that comity
which nations have permitted, after the manner of such nations as practise It, in respect
to the judgments and decrees of foreign tri-.
bunals, for all of them do not permit It in the
same manner and to the same extent, to
make such comity International or a part of
the laws of nations. But It was said that receivers in New York are statutory officers,
as assignees in bankruptcy are.
That being
so, he had, as assignees in bankruptcy have
upon the property of the bankrupt, a hen upon the property of a judgment debtor, under
an appointment in a creditor's bill. But that
cannot be so. An assignee in bankruptcy
In England, and in this country when It had
a bankrupt law, is an officer made by the
statute of bankruptcy, with powers, privileges, and duties prescribed by the statute,
for the collection of the bankrupt's estate
for an equal distribution of It among an of
his creditors.
In England, the property of the bankrupt
is vested In the assignees In bankruptcy by
legislative enactment.
Where commissioners
have been appointed. It is imperative upon
them to convey to the assignees the property of the bankrupt, wherever it may be
or whatever it may be, and It is done by
deed of bargain and sale, which is afterwards enrolled.
It vests the assignees with
the title to the property from the date of
the conveyance,
it having been previously
vested in the commissioners for conveyance
by them to the assignees.
As to the bankrupt's personal estate, the statute looks beyond the debts and effects of a trader within the kingdom, and vests them in the commissioners in every part of the world. The
last Is done in England, upon the principle
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that personal property has no locality, and
is subject ta the law which governs the person of the owner. As by that law the property of a bankrupt becomes vested in the
assignee, for the purposes of. the assignment,
his title to such property out of England
is as good as that which the owner had, except where some positive law of the country, in which the personal property is, forbids it. CuUen, 244.
In claiming such a recognition of assignees
in bankruptcy from foreign courts, England
does no more than is permitted In her courts,
for they give effect to foreign assignments
made under laws analogous to the English
bankrupt laws.
Solomons v. Ross, 1 H.
Bl. 131, note; JoUet v. Deponthieu, Id. 132,
note. But such comity between nations has
or universal.
not become International
It
was not admitted in England until the middle
of the last century in favor of assignees in
bankruptcy.
Lord Raymond decreed it in
1811, In the case of a commission of bankSir Jos§ph Jeliyll, In
ruptcy from Holland.
1715, said, the law of England takes no notice of a commission In Holland, and therefore a creditor here may attach the effects
in the city of London, and proceed to condemnation.
3 Burge, 907.
Lord Mansfield,
in Warring v. Knight, (sittings in Guildhall,
after Hilary term, Geo. HI.) Cooke, Bankr.
Law, 200, 3 Burge, 907, ruled, that where
an English creditor proceeded subsequent to
an act of bankruptcy, by attachment in a foreign country, and obtained judgment there
and satisfaction by the sale of the debtor's
personal property, the assignees in an action
In England could not recover from such creditor the amount of the debt which had been
remitted to him. Again, his lordship ruled,
that the statutes of bankrupts do not extend
to the colonies or any of the king's dominions out of England, but the assignments under such commissions are, in the courts
abroad, considered as voluntary, and as such
take place between the assignee and the
bankrupt, but do not affect the rights of any
other creditors.
So the law stood in England until the case
of Polliott V. Ogden, 1 H. Bl. 123, when
Chancellor Northlngton stimulated it Into a
larger comity, by giving effect to a claim
to the creditors of a bankrupt in Amsterdam
over an attaching creditor in England, who
had proceeded after the bankrupt had been
declared to be so, by the proper tribunal In
Amsterdam. England had just then become
the great creditor nation of Europe, and of
Her Interher provinces in North America.
est prompted a change of the rule, and her
courts have ever since led the way In extending a comity which had before been deThe judicial history of the
nied by them.
until the comity In favor of aschange,
signees became In England what It now is,
,is given in 3 Burge, c. 22; Bankr. Laws,
Inclusive, and from 912-929.
906-912,
886,
It may now be said to be the rule of comity
H.& B.EQ.(2d Ed.)— 51
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between the nations of Europe; but it has
never been sanctioned in the courts of the
United States, nor In the judicial tribunals
of the states of our nation, so far as we

know, and we know that It has been repeatedly refused In the latter. Our courts,
when the states were colonies,
had been
schooled, before the Revolution, In the earlier doctrines of the English courts upon the
subject. The change in England took place
but a few years before the separation of the
two countries.
That comity has not yet reached our courts.
We do not know why It should do so, so
long as we have no national bankrupt laws.
The rule which prevailed whilst these states
were colonies still continues to be the rule
In the courts of the United States, and It is
not otherwise between the courts of the
states.
It was the rule In Maryland, before
the Revolution.
It is the rule still, as may
be seen In Birch v. McLean, 1 Har. & McH.
286; Wallace v. Patterson, 2 Har. & McH.
463. An assignment abroad, by act of law,
has no legal operation in Pennsylvania. We
find from McNeil v. Colquhoon, 2 Hayw. (N.
C.) 24, that it has been the rule in North
Carolina for sixty years. South Carolina has
no other.
1 Const.
(S. C.) 283; 4 McCord,
519; Taylor v. Geary, Kh-by, 313.
In Massachusetts,
the courts will not permit, an
assignment in one of the states, whether it
be voluntary or under- an insolvent law,
to control an attachment in that state of the
property of an insolvent which was laid after
the assignment, and before payment to the
assignees.
The point occurred recently in the
circuit court of the United States for that
district. In the case of Betton v. Valentine,
1 Curt. 168; and It was ruled that the assignee of an Insolvent debtor, appointed under the law of Massachusetts, does not so
far represent creditors In the state of Rhode
Island as to be able to avoid a conveyance
of personal property In the latter state, good
as against the Insolvent, but invalid as
against creditors, by the law of Rhode Island.
In New York, the "ubiquity of the operation
of the bankrupt law, as respects personal
property," was denied In Abraham v. Plestoro, 3 Wend. 538. Chancellor Kent considers It to be a settled part of the jurisprudence
of the United States, that a prior assignment
under a foreign law will not be permitted to
prevail against a subsequent attachment of
the bankrupt's effects found in the United
States.
The courts of the United States wIU
not subject their citizens to the Inconvenience
of seeking their dividends abroad, when they
have the means to satisfy them under their
own control. We think that it would prejudice the rights of the citizens of the states
to admit a contrary rule. The rule, as it Is
with us, affords an admitted exception to the
universality of the rule that personal property has no locality, and follows the domicile
of the owner. This court, in Ogden v. Saunders, 12 Wheat 213, disclaimed the English
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doctrine upon this subject; and In Harrison
V. Sterry, 5 Craneli, 289, 302, this court declared tliat tlie banlirupt law of a foreign
country Is incapable of operating a legal
transfer of property in the United States.
Such being the rule in the American courts,
in respect to foreign assignments in bankruptcy, and in respect to such assignments as
may be made under the insolvent laws of the
states of the United States, there can be
no good reason for giving to a receiver, appointed in one of the states under a creditor's bill, a larger comity in the courts of
the United States, or in those of the states
or territories. On the contrary, strong rea.sons may be urged against it.
A receiver
lis appointed under a creditor's bill for one
lor more creditors, as the case may be, for
/their benefit, to the exclusion of all other
I creditors of the debtor, if there be any such,
as there are in this case. Whether appointI'
ed as this receiver was, under the statute
of New York, or under the rules and practice
of chancery as they may be, his oflicial relations to the court are the same. A statute
appointment neither enlarges nor diminishes
the limitation upon his action. His responsibilities are unaltered.
Under either kind
of appointment, he has at most only a passive capacity in the most important part of
what it may be necessary for him to do,
until it has been called by the direction of
the court into ability to act He has no extra-territorial power of oflBcial action ; none
-Wtrttih 1Mfro'art-^p^H5f*ffim"«a'n"fconfer,
with authority to enable him to go into a
foreign jurisdiction to take possession of the
debtor's property; none which can give him,
upon the principle of comity, a privilege to
sue in a foreign court or another jurisdiction,
as the judgment creditor himself might have
done, where his debtor may be amenable
to the tribunal which the creditor may seek.
In those countries of Europe in which foreign judgments are regarded as a foundation
for an action, whether it be allowed by treaty
stipulations or by comity, it has not as yet
A been extended to a receiver In chancery. In
the United States, where the same rule prevails between the states as to judgments
and decrees, aided as it is by the first section of the fourth article of the constitution,
and by the act of congress of 26th May,
1790 (1 Stat 122), by which full faith and
credit are to be given in aU of the courts
of the United States, to the judicial sentences of the different states, a receiver under
a creditor's biU has not as yet been an actor
as such In a suit out of the state In which
he was appointed.
This court considered the
effect of that section of the constitution, and
of the act just mentioned, in McElmoyle v.
Cohen, 13 Pet. 324r-327.
But apart from the
absence of any such case, we think that a
receiver could not be admitted to the comity
extended to judgment creditors, without an
entire departure from chancery proceedings,
as to the manner of his appointment,
the

securities which are taken from him for the
performance of his duties, and the direction
which the court has over him in the collection of the estate of the debtor, and the application and distribution of them.
If he
seeks to be recognized in another jurisdiction,
it is to take the fund there out of it, without
such court having any control of his subsequent action in respect to it, and without
his having even official power to give security to the court, the aid of which he seeks,
for his faithful conduct and official accountability. All that could be done upon such an
application from a receiver, according to
chancery practice, would be to transfer him
from the locality of his appointment to that
where he asks to be recognized, for the execution of his trust in the last, under the
coercive ability of that court; and that it
would be difficult to do, where it may be asked to be done, without the court exercising
its province to determine whether the suitor,
or another person within its jurisdiction, was
the proper person to act as receiver.
Besides, there is much less reason for allowing the complainant in this case to be recognized as receiver for the fund out of the
state of New York, and in this jurisdiction,
even if the practice in chancery in respect
to receivers was different from what we
have said it was.
The remedies which the
judgment creditor in New York had under
his creditor's bUl against his debtor, were not
applied as they might have been in that
state, according to the practice in chancery
in such cases. When Clark had been enjoined under the creditor's bill, and the receiver had been appointed, both judgment
creditor and receiver knew at the time,—
certainly, as the record shows, in a short
time afterwards,— that Clark had a pecuniary
claim upon the republic of Mexico. No attempt was made, according to chancery practice, to coerce Clark by the attachment, of
his person under the injunction, to make an
assignment of that claim for the payment of
Camara's judgment
It cannot be said that
Clark had not property to assign, and that
it was therefore unnecessary to attach him.
That would make no difference; for whether
with or without property, he might have
been compelled
to make a formal assignment, even though he had sworn that he had
none.
It was so ruled in Chipman v. Sabbaton, 7 Paige, 47, and In Fitzburgh v. Bveringham, 6 Paige, 29.
There was a want of vigilance in this matter, which does not make any equity which
he may have in New York upon Clark's property, superior to that of Clark's creditors,
who are pursuing the funds in this district
Nor, according to the rule prescribed in the
United States, that personal property has no
locality on account of the domicile of the
owner, to transfer it under a foreign assignment, can the receiver have in this case any
thing in the nature of a lien to bind the
'
property of Clark not within the state of

i
;
'
i
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New York. When we take Into consideration
also the origin of the fund In controversy,
the manner of its ultimate recovery from
Mexico, the congressional action upon It, In
it, after the
every particular,
to secure
awards were made, to those who might be
entitled to receive It; the jurisdiction given
to the circuit court of this district, with an
appeal from its decision to this court, upon
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the principles which govern courts of equity
to adjudge disputes concerning It, and that
such cases were to be conducted and governed In all respects as in other cases in equity,
we must conclude that the complainant in this
case, as receiver, cannot be brought under
the rule prescribed for our decision.
We
concur with the court below In the dismission of the bill.
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DAVIS

V.

GRAY,

organized in reliance on the grants, and
especially on the reservation, and duly ac-

was

(16 Wall. 203.)
Supreme

Court of the United States.

Dea,

1872.

Appeal from the circuit court for the Western district of Texas, the case being thus:
The state of Texas had at the times hereinafter named, certain public lands. A general land office was established at the capital of the state for the registration of titles
and surveys, and the lands were divided
when surveyed into sections of six hundred
and forty acres each. One Kuechler was
the chief of this office, under the title of the
"commissioner
of the general land office."
All certificates for the public lands were issued by this commissioner; and all patents
were issued vmder the seals of the state
and the general land office, and were required to be signed by the governor and countersigned by the said commissioner. These
certificates were evidences of obligation on
the part of the state to grant and give -a
patent to the, holder for a certain amount
therein mentioned of the vacant and unreserved public lands of the state; when the
certificates are located and surveyed, and the
surveys returned to the commissioner and
approved by him, a patent, conveying the
fee, is executed as above mentioned.
In and about the year 1856, and for many
years thereafter the state of Texas, though
of great extent, was, as it still is, sparsely
inhabited, while its public domain was far
from markets, and without connection with
the more settled parts of the country; and
it was greatly to the interest of the state
to attract immigration and capital. To produce this result it became the settled policy
of the state to make grants and reservations
of public lands to corporations, conditioned
upon the construction of certain amoimts of
In pursuance
railroad within certain times.
of this policy the Memphis, El Paso & Pacific Railroad Company, was incorporated
February 4th, 1856, by the state of Texas,
to build a railroad across the state from
the eastern boundary to EI Paso, with a land
grant of 16 sections to the mile; certificates
for 8 sections per mile to be issued on the
grading of successive lengths of road, and
8 more per mile upon the complete construction of the same;
and a reservation was
grarited of the alternate or odd sections of
land for eight miles on each side of the road,

within which the company should have an
exclusive right to locate its certificates,
while it also had the privilege to locate said
certificates on any other unappropriated publie lands.
This reservation, of course, was of the
greatest value, as it enabled the company
to reap the advantage
of the enhancement
01 price which the construction of the road
by them would cause in the lands along the
Ime.

In the

same

year of

1856

the company

cepted

the

same.

There were certain conditions precedent
to the vesung of the charter, land grant,
ana reservation; but they were all complied with, and at a cost to the company
for surveys of over $100,000. These and
surveys resulted, for the comsubsequent
pany, in the official designation of the road line
and the center line of the reservation for some
800 miles, and the "sectionizing" and numbering of the odd sections of land in said reservation in a belt of country some 250 miles in
length and 16 in width; and for the state
in the surveying and mapping of the same
belt of country and the "sectionizing" and
numbering of the alternate or even sections
for the benefit of the state. The company
also graded some 65 miles of road westerly
from Moore's Landing, in Bowie county, and
was interrupted in the work of construction
by the rebellion and so-called "secession" of
Texas; but resumed work after the war, and
graded between 20 and 30 miles further,
from JefCerson in Marion county, in the direction of Moore's Landing.
There were certain conditions subsequent
annexed to the charter, viz.: That if the
company should not have completely graded
-not less than 50 mUes of their road by the
1st of March, 1861, and at least 50 miles
additional thereto within two years thereafter, then the charter of said company
should be mill and void. The first 50 miles
were graded within the required time; the
second 50 miles have never been graded.
Within two years after the performance of
the ifirst

condition,

however,

the

legislature

of Texas, by act "for the relief of railroad

companies," approved February 11th, 1862,
enacted, that the failure of any chartered
railroad company to complete any section,
or fraction or a section, of its road as required by existing laws, should not operate
as a forfeiture of its charter, or of the lands
to which the said company would be entitled
under the provisions of an act entitled "An
act to encourage the construction of railroads
in Texas by donation of land," approved
January 30th, 1854; provided that the said
company should complete such section, or
fraction of a section, as would entitle it to
donations of land, tmder existing laws, within two years after the close of the war between the Confederate States and the United
States of America.
Within the two years
after the close of the war, the provisional
legislature, by act of November 13th, 1866,
enacted, "that the grant of 16 sections of
land to the mUe to railroad companies heretofore or hereafter constructing railroads in
Texas shall be extended, under the same restrictions and limitations heretofore provided
by law, for 10 years after the passage of
this act;" and by article 12, section 33, of
the present constitution of Texas, while declaring that the legislatures which sat from
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March 18th, 1861, to August 6th, 1866, were
without constitutional authority, yet enacted
that such declaration should not affect, prejudicially, private rights which had grown
up under such acts, and that though the legislature of 1866 was only provisional, its
acts were to be respected,
so far as they
were not In violation of the constitution and
laws of the United States.
By act of July 27th, 1870, the Southern
Transcontinental Railroad Company was inand it was enacted, in terms,
corporated,
that it might "purchase the rights, franchises, and property of the Memphis, El
Paso & Pacific Railroad Company, heretofore
incorporated by the state."
The laud grant was limited to fifteen years
from the 4th of February, 1856, but thia
time had not yet expired, and by an act of
November 13th, 1866, for the benefit of railit was enacted, that this
road companies,
grant of 16 sections of land to the mile to
railroads theretofore or thereafter constructing railroads in Texas, should be extended
under the same restrictions and limitations
theretofore provided by law, for ten years
after the passage of this act.
The land reservation was conditioned upon certain surveys: (1) It was to be surveyed
from the eastern boundary of Texas, as far
as the Brazos river, within four years from
March 1st, 1856. (2) The centre line of the
reserve was to be run and plainly designated
from the Brazos to the Colorado within
fifteen months from February 10th, 1858.
surveyed
(3) The whole reservation was to be
within ten years from February 10th, 1858.
(4) The company was to have a connection
with some road leading to the Mississippi
river or the Gulf of Mexico, within ten years
from February 10th, 1858. The first and
second of these conditions were fulfilled vrithin the times limited. The legislature, by act
approved January 11th, 1862, enacted that
"the time of the continuance of the present
war between the Confederate States and the
United States of America shall not be computed against any internal improvement company in reckoning the period allowed them in
their charters, by any law, general or special,
for the completion of any work contracted by
them to do."
This act the company considered extended
the time for the performance of the third and
fourth conditions till the 10th of June, 1873.
In the years 1867 and 1868 the company
executed two series of bonds, known as land
grant bonds, amounting in the aggregate to
the par value of $10,000,000 In gold, and
also executed and delivered to one Forbes
and others, trustees as aforesaid, two mortgages to secure said bonds, by one of which
they mortgaged aU lands actually acquired
or thereafter to be acquired by said company by grading, constructing, and equipping
the first 150 miles of the road of said company, from Jefferson in Marion county to
Paris in Lamar county, and by the other of

805

which they mortgaged the like property for
the second 150 miles, from Paris to Palo
Pinto in Palo Pinto county. These bonds
were put on the bourse in Paris, France, and
sold for value to the extent of $5,348,700 of
their par value, mostly in small lots, and to
The grants, guarpersons of limited means.
antees, and assm-ances by the state of Texas
to said company of the said franchises, and
especially of said land grant and land reservation, were recited in said mortgages, and
were also announced and repeated to the
purchasers personally, and by advertisement
and prospectus, and the purchasers took the
bonds relying on said grants, and upon the
exclusive right of the company to locate certificates within the territory so reserved.
The bonds not being paid the circuit court
for the Western district of Texas, on motion
of Forbes, trustee under the mortgage, on
the 6th of July, 1870, enjoined the railroad
company from disposing of any of its effects,
and put the road into the hands of one John
A. C. Gray, as receiver: "To taJie possession of the moneys and assets, real and personal; roadbed, road, and all property, whatsoever, of the said Memphis, El Paso &
the
Pacific Railroad Company, wheresoever
same may be found, with power under the
special order of the court, from time to time
to be made, to manage, control, and exercise
all the franchises, whatsoever, of said company, and, if need be, under the direction of
the court, to sell, transfer, and convey the
and other property of said
road, roadbed,
company, as an entire thing," &c.
On the 20th of January, 1871, it was fur"That the said
ther ordered by the court:
John A. C. Gray, receiver, as aforesaid, be,
and he is hereby, authorized and empowered
to defend and continue all suits brought by or
El Paso & Paagainst the said Memphis,
cific Railroad Company, whether before or
after the appointment of said receiver, and
whether in the name of said company or
otherwise; defend all suits brought against
him as such receiver or affecting his receivership, and to bring such suits in the name
of said company, or in the name of said receiver, as he may be advised by counsel to
be necessary and proper in the discharge of
the duties of his office, and for acquiring,
securing, and protecting the assets, franchises, and rights of the said company and
of the said receiver, and for securing and
protecting the land grant and land reservation of the said company."
In November, 1809, the present constitution of Texas was adopted, and was approved
The fifth and sixth [seveiith]
by congress.
sections of this constitution are as follows:
"Sec. 5. All public lands heretofore reserved for the benefit of railroads or railway companies shall hereafter be subject to location
and survey by any genuine land certificates."
"Sec. 7. All lands granted to railway comwhich have not been alienated by
panies
said companies in conformity with the terms
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of their

respectively and the laws
charter
of the state imder which the grants were
made, are hereby declared forfeited to the
state for the benefit of the school fund."
The constitutional convention which framed this constitution passed an ordinance to
the effect that all heads of families actually
settled on vacant lands lying within the
Memphis & El Paso Railroad reserve, shall
be entitled to and receive from the state of
Texas 80 acres of land, including the place
occupied, on payment of all expenses of survey and patent; and that all vacant lands
lying within said reserve are declared open
and subject to sale to heads of families actually settled on or who may actually settle
on said reserve, at the price of one dollar
per acre; and that said vacant lands within
said

reserve shall be open to pre-emption

set-

tlers, and subject to the location of all genuine land certificates.
There were in 1869, and were on the 20th
of January, 1871, when Gray was ordered
by the coiirt to bring such suits in the name
of the company as he might be advised by
counsel were necessary and proper In the
discharge of the duties of his office, a great
number of land certificates outstanding and
unlocated In Texas. Since the passing of
the said ordinance, and the adoption of the
said constitution, many hundreds of the holders of certificates other than those issued to
the company had located their certificates
on the sections reserved to the company, had
returned their surveys and locations to the
of the general land office, and
commissioner
had applied for patents on the same. Before
1870,
Commisthe 19th day of September,
Davis, prosioner Kuechler and Governor
fessing to act under the said constitutional
On the
issued 2 of such patents.
provisions,
19th of September, 1870, the receiver filed a
against issuprotest with the commissioner
ing any further patents for lands reserved to
the company, but the commissioner and governor disregarded the protest and issued 32
the
additional patents within the reserve;
whole of the land thus patented amoimting
to nearly 20,000 acres.
Hereupon on the same 20th of January,
1871, Gray, who was a citizen of New York,
filed a bill in the court below against one
Davis, governor of the state of Texas, and
Kuechler, already mentioned as commissionThe biller of the land office of the state.
averring that "the Memphis, El Paso & Pacific Railroad Company" is "a corporation
created by and existing under certain statutes
of Texas," already referred to, and that it
hid done "all acts and things necessary to_
the full and complete vesting, securing, and
preserving of the franchises, rights, and privileges granted thereby"— set forth a history
much as above given.
It averred that the
company was Insolvent, and could not continue the construction of the road, and that
the holders of said bonds would necessarily
be remitted to the security of the mortgages;

that the said security was worthless unless
the receiver, under order of court, should be
able to sell the franchises and property of
said company to some party or parties who,
by constructing the road, should acquire the
lands referred to in the mortgages, and hold
the same subject to the lien of them.
It set
forth that the general laws of Texas authorized to the fullest extent the conveyance of
the franchises of a railway company by ^ale
under execution or foreclosure; and that by
act of July 27th, 1870, the Southern Transcontinental Railroad Company was created,
and, as before mentioned, was expressly authorized by its charter to "purchase the
rights, franchises, and property of the Memphis, El Paso & Pacffic Railroad Company,
incorporated by the state;" that
heretofore
Company
the Southern Transcontinental
stood ready to do this, and to devote the
lands to be acquired by the exercise of said
Memphis & El Paso franchises to the settlement of the land grant mortgage debt,
provided the receiver could convey the charter, the land grant, and the grant of the
land

reservation

imimpaired

and

in. full

force.

It set forth further, that the receiver, on
for a transfer of the franchises
negotiating
of the company, foimd that the marlcet for
them was peculiar,' In the following respects:
It was limited, as the franchises are only of
use or value to those who desired and were
able to construct the road; it depended in
of and
great measure upon the reputation
in the enterprise, and a belief
confidence
among capitalists, outside of the state of
Texas, that the state could and would have
to abide by the grants contained in the charter; that it depended peculiarly and essentially upon the preservation of the land
grant and land reservation, inasmuch as the
country through which the road was to be
built was sparsely inhabited, without cities

or towns to furnish local traffic; that Texas
lands at a distance from raUroads were of
but nominal value compared with lands
along the line of the roads, and that the
Southern Transcontinental Railroad Company, to whom the receiver chiefly looked as a
purchaser, already had the right of way
across the state and parallel with the route
of the Memphis & El Paso charter, following "as near as might be practicable the old
survey of the Memphis & El Paso road;"
making the mere right of way of the latter
of comparatively little value without the
lands and the reservation.
It asserted that the acts of the governor
and commissioner of the land office, in executing and causing to issue patents for the
reserve, were, and their continuance would
be, irretrievable destruction of that portion
of the franchise of the company which consisted of the right to have the odd sections
of the reservation devoted exclusively to the
location and patenting of the company's certificates, would destroy all confidence in the
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other grants of the company, as well as in
the grant of the reservation, and render the
franchise of the company valueless in the
hands of the receiver, doing irreparable injury to the interests committed to his charge.
It set forth further that the Southern
Transcontinental Company asserted and insisted to the receiver, that unless the said
acts were judicially declared unlawful, and
perpetually restrained, the said franchises
would be valueless to them, and that they
would not carry out the purchase of the
same.

[It was an admitted fact in the

case, that
Memphis, El Paso & Pacific Railroad
Company had never sectionized or numbered
the land reservation of the same west of
Brazos river, or any portion of said reservation west of said river; and that no work
had been done on the road of the said company before or since the year 1861, either
by grading or otherwise, except those as already affirmatively stated and set forth.]
The bill further asserted that the charter
of the company was a contract between the
state and the company, which contract was
now in the hands of the complainant as receiver, and under direction of a coiu:t of
equity, to be used for the benefit of the creditors of the company; that the said provisions of the constitution of Texas and the
said ordinance of convention impaired the obligation and value of the said contract, and
and
also of the said contracts of mortgage,
were in so far contrary to article 1, § 10,
of the constitution of the United States,
which declares that "no state shall pass any
law impairing the obligation of contracts,"
and were in so far null and void; and that
the acts of the governor of the state and
commissioner of the land office, in issuing
such patents, were without authority of law,
and illegal, and that any repetition of the
The
same should be perpetually restrained.
bill prayed an injunction accordingly.
As a reason for confining the bill to the
two defendants named, an amendment to
the hUl alleged that the complainant had
applied at the general land office of Texas,
to have the number and names of the parother
ties who had located land certificates
than those issued to the Memphis, El Paso
& Pacific Railroad Company, on lands within and forming a part of the land reservation of the said company, and to obtain a
list of the same; that he had been informed,
on making such application, and by the defendant, Kuechler, the commissioner of the
general land office, that the number of the
same was very great, to wit, many hundreds,
and that a list could not be furnished without great time and labor. The amendment
further alleged that parties were constantly
making locations and surveys of land certificates as aforesaid on the lands of said
reservation; and that parties who had made
months
such locations and surveys had
allowed them by law, after making the same,
the
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before they were required to make returns
thereof to the commissioner
of the general
land office, and that the complainant was
consequently unable, and never would be
able, to obtain a correct list of such parties.
To this bill the defendants demurred:
(1) Because it did not appear from it that
the defendants, or either of them, had any
direct or personal Interest in the lands which
were the subject-matters of this suit; but
on the contrary that they were sued in
their official capacities only; and that the
lands were a part of the public domain of
the state of Texas, which was not and
could not be made a party to this suit.
(2) Because it did not appear that while
under the amendment 11 to the constitution
of the United States [which declares that
"the judicial power of the United States
shall not be construed to extend to any suit
in law or equity commenced or prosecuted
against onfe of the United States by citizens
of another state, or by citizens or subjects
of a foreign state"], the court could have
as between the complainant
no jurisdiction
and the state of Texas, jurisdiction existed
in a suit against two of the officers of said
state in their official capacity alone, to decree portions of the constitution of the state,
which had been accepted by the congress
of the United States, and which the defendants were sworn to obey, void.
(S) Because it did not appear that the bill
was founded on fraud, accident, mistake,
trust, specific performance, or any ground
or that the same set
of equity jurisdiction;
out any equity against the defendants whatever; on the contrary, it appeared that the
bUl was brought to have sections 5 and 7
of article ten of the constitution of the state
of Texas decreed void.
(4) Because it did not_ appear that the
complainant, being an officer of the com't,
had a right to sue the defendants therein,
nor that the court could have jurisdiction
as between the complainant, though a citizen of the state of New York, and the defendants, as citizens of the state of Texas,
in either their respective official or individual capacities.
the "act incorporating the
(5) Because
Memphis, El Paso & Pacific Railroad Company," and the other acts referred to in
the bill, did not amount to a contract between the state of Texas and the company.
(6) Because it did not appear that any
designated third person or persons was or
were about to have a patent granted him or
them by the defendants, and that such third
person or persons was or were sought to be
made a party or parties, nor that said bUl
was not too vague and indefinite.
(7) Because it did not appear that the creditors not specified of the company were made
parties thereto, nor that the persons not specified applying for patents on locations of certificates, within the limits of the lands that
were reserved, were made parties thereto; all
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of whom, according to the hill, had equities
that ought to be aetermined in this suit, and
hence were necessary and proper parties to
this suit.
(8) Because it did not appear that the complainant had any equities that he was not
bound to have litigated against such third persons not specified, and also against those not
specified who had located certificates
within
the limits of the lands that were reserved, before he would have a right (which was not
conceded) to invoke any action by means of
a bill in a court of equity, In case such a court
might have jurisdiction.
The demurrer was overruled, and, no answer
being filed, a decree pro eonfesso was taken
for the complainant, and on the 16th of February, 1871, a final decree was granted In accordance with the prayer of the hill, to the
following effect:
"That In July, 1870, and at
of Gray as rethe time of the appointment
ceiver, and at the date of the decree, the company was duly possessed of the franchise and
right of and to the land grant and land reservation of the company; that the said right
and the franchise of the company were unimpaired, and In full force and virtue; that the
provisions of the constitution of Texas, and of
said ordinance of convention, so far as they
impaired, or purported to Impair the said charter, land grant, or land reservation, were contrary to the provisions of article 1, section 10,
of the constitution of the United States, and
were In so far, null and void; and that the
enjoined
be perpetually
defendants
should
from Issuing, or causing or permitting to issue, any patent of the lands of the odd sections of said reservation, except on the certificates granted to the company, or Its assigns."
From this decree appeal was taken by the
defendants to this court.

T. J. Durant and G. F. Moore, for appellants.
B. R. Curtis, J. A. Davenport, and C. Parker,
for appellees.
SWAYNE, Justice. This Is an appeal In
equity from the decree of the circuit court of
the United States for the Western district of
Texas. The appellee was the complainant in
The defendants demurred to
the court below.
The
the bin. The demurrer was overruled.
stood by it. A decree as prayed
defendants
for was thereupon rendered pro eonfesso for
The defendants removed the
the complainant.
case to this court by appeal, and It Is now before us, as It was before thp court below, upon the demurrer to the bill. This brings the
whole case as made by the bill under review.
The facts aveiTed, so far as they are material,
are to be taken as admitted and true.
We
shall refer to them accordingly.
The question
presented for our determination Is, whether
the circuit court erred In overruling the demurrer. The appellants
having elected not to answer, the decree for the complainant followed
as of course.
At the outset of our examination of the

case, we are met by Jurisdictional objections
as to the parties— both complainant
and defendants—which, before proceeding further,
must be disposed of.
We will consider first,
those which relate to the complainant, and
then, those with respect to the defendants.
The complainant was appointed to his office
of receiver, in the suit In equity of Forbes and
Ea Paso & Paothers against the Memphis,
cific Railroad Company, a corporation created
by the state of Texas. The suit was in the
same court whence this appeal was taken. In
that case, on the 6th of July, 1870, It was,
among other things, ordered and decreed, that
should be enjoined from disthe corporation
posing of any of its effects, and that John A.
0. Gray, the complainant In this suit, should
be, and he was thereby "appointed receiver;
to take possession of the moneys and assets,
roadbed,
road, and all
real and personal;
property whatsoever, of the said Memphis, Bl
Paso & Pacific Railroad Company, wheresoever the same may be found, with power under the special order of the court, from time
to time to be made, to manage, control, and
exercise aU the franchises, whatsoever, of said
company, and. If need be, under the direction
of the court, to sell, transfer, and convey the
road, roadbed, and other property of said company, as an entire thing," &c.
On the 20th of January, 1871, It was further ordered by the court "that the said John A.
C. Gray, receiver as aforesaid, be, and he is
hereby, authorized and empowered to defend
and continue all suits brought by or against
the said Memphis, Bl Paso, and Pacific Railroad Company, whether before or after the appointment of said receiver, and whether In
dethe name of said company or otherwise;
fend all suits brought against him as such reand to
ceiver or affecting Kis receivership,
bring such suits In the name of said company,
or In the name of said receiver, as he may be
advised by counsel to be necessary and proper in the discharge of the duties of his office,
and for acquiring, securing, and protecting the
assets, franchises, and rights of the said company and of the said receiver, and for securing and protecting the land grant and land
reservation of the said company."
It Is to be presumed the receiver filed this
bill, as it Is framed In accordance with the
12
Bank v. Dandridge,
advice of counsel.

Wheat. 70.
The authority given by the decree Is ample.
Still the question arises whether It was
competent for him to proceed In his own name
instead of the name of the company whose
rights he seeks by this bill to assert. A receiver Is appointed upon a principle of justice
for the benefit of all concerned. Every kind
of property of such a nature that, if legal. It
might be taken In execution, may. If equitable,
be put into his possession.
Hence the appointment has been said to be an equitable exHe is virtually a representative of
ecution.
the court, and of all the parties In interest In
the litigation wherein be is appointed.
Jer-
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emy, Eq. 249; Davis v. Duke of Marlborough,
2 Swanst. 125; Shakel v. Duke of Marlborough, 4 Madd. 463.
He is required to take
possession of property as directed, because It
Is deemed more for the Interests of justice that
he should do so than that the property should
be in the possession of either of the parties in

Wyatt Prae. Reg. 355. He
the litigation.
is not appointed for the benefit of either of
the parties, but of aU concerned.
Money op
property in his hands is in eustodla legis. In
re Colvln, 3 Md. C!h. Dec. 278; Delany v.
Mansfield, 1 Hogan, 234. He has only such
power and authority as are given him by the
court, and must not exceed the prescribed limBank v. "White, 6 Barb. 589; Verplanck
its.
V. Insurance Co., 2 Paige, 452.
The court
win not allow him to be sued touching the
property in his charge, nor for any malfeasance as to the parties, or others, without its
consent;
nor will it permit his possession to
be disturbed by force, nor violence to be offered to his person while in the discharge of
his official duties. In such cases the court will
vindicate its authority, and, if need be, will
punish the offender by fine and imprisonDe Groot v. Jay, 30 Barb.
ment for contempt.
483; Angel v. Smith, 9 Ves. 335; Russell v.
Railroad Co., 3 Macn. & G. 104; Parker v.
Browning, 8 Paige, 388; Noe v. Gibson, 7
Paige, 513; 2 Story, Eq. Jur. § 833, A. & B.
The same rules are applied to the possession
2 Daniell, Ch. Prac. 1433.
of a sequestrator.
Where property in the hands of the receiver
is claimed by another, the right may be tried
by proper issues at law, by a reference to a
master, or otherwise, as the court in its discretion may see fit to direct. Empringham v.
Short, 3 Hare, 470.
Where property, in the
possession of a third person, is claimed by
the receiver, the complainant must make such
person a party by amending the blU, or the
receiver must proceed against him by suit in
the ordinary way. 8 Paige, 388; Noe v. Gibson, 7 Paige, 513; 2 Story, Bq. Jur. supra; 2
Jae. & W. 176; 2 Daniell, Ch. Prac. 1433.
After tenants have attorned to the receiver,
he may distrain for rent in arrear in his own
2 Daniell, Ch. Prac. 1437. In a suit
name.
between partners he may be required to carry
on the business, in order to preserve the goodwill of the establishment, until a sale can be
Marten v. Van Schaick, 4 Paige, 479.
effected.
Here the property in question is not In the
The possesof the defendants.
possession
He
sion of the receiver has not been invaded.
has not been in possession, is not seeking possession;
and there Is no question in the case
relating to that subject. But the order of the
court expressly requires the receiver to secure and protect "the assets, franchises, and
rights," and "the land grant and reservation
of said company." He Is seeking to perform
that duty by enjoining the appellants from
doing Illegal acts, which the bill alleges. If
done, would render the rights and title of the
company to the Immense property last men-
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tioned,
of greatly diminished value, If not
wholly worthless.
We think it is competent for him to perform this function in the mode he has adopted. The decree, in the case wherein he was
appointed, expressly authorizes him to sue for
that purpose in his own name. The order was
made by a court of adequate authority in the
regular exercise of its jurisdiction. No appeal
has been taken, and the order stands unreversed.
This bill is auxiliary to the original suit.
Freeman v. Howe, 24 How. 451; Jones v. Andrews, 10 Wall. 327. It is analogous to a petition by a receiver to the court to protect
his possession from disturbance, or the property in his charge from threatened injury or
destruction. No title in the receiver is necessary to warrant such an application, or the
administration by the court of the proper
remedy.
There can be no valid objection to
the receiver here, in analogy to that proceeding, maintaining this suit.
In the progress
and growth of equity jurisdiction it has become usual to clothe such officers with much
larger powers than were formerly conferred.
In some of the states they are by statutes
charged with the duty of settling the affairs
of certain corporations
when insolvent, and
are authorized expressly to sue in their own
It is not unusual for courts of equity
names.
to put them in charge of the railroads of companies which have fallen into financial embarrassment, and to require them to operate
such roads, until the difficulties are removed,
or such arrangements are made that the roads
can be sold with the least sacrifice of the inIn all such cases
terests of those concerned.
the receiver is the right arm of the jurisdicAs regards the statutes, we see
tion invoked.
no reason why a court of equity, in the exercise of its undoubted authority, may not accomplish all the best results intended to be
secured by such legislation, without its aid.
A few remarks will be sufficient to dispose
of the jurisdictional objections as to the ap-

pellants.
In Osborn v. Bank, 9 Wheat 738, three
things, among others, were decided:
(1) A circuit court of the United States, In a
proper case in equity, may enjoin a state officer from executing a state law in conflict
with the constitution or a statute of the United States, when such execution will violate
the rights of the complainant.
(2) Where the state Is concerned, the state
should be made a party, If It could be done.
That It cannot be done is a sufficient reason
for the omission to do It, and the court may
proceed to decree against the officers of the
state In all respects as if the state were a
party to the record.
(3) In deciding who are parties to the suit
the court will not look beyond the record.
Making a state officer a party does not make
the state a party, although her law may have
prompted his action, and the state may stand
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behind him as the real party In Interest.
A
state can be made a party only by shaping the
bill expressly with that view, as where individuals or corporations are intended to be put
in that relation to the case. Dodge v. Woolsey, 18 How. 331; Bank v. Knoop, 16 How.
369; Bank v. Skelly, 1 Black, 436; Trust Co.
V. Debolt, 16 How. 432; and Bank v. Debolt, 18
How, 380,— proceeded upon the same principles, and were controlled by that authority,
with respect to the jurisdictional question arising In each of those cases as to the defendant.
In Woodruff v. Trapnall, 10 How. 190, a
writ of mandamus was issued to the proper
representative
of the state of Arkansas to
compel him to receive the paper of the Bank
of the State of Arkansas in payment of a judgment which the state had recovered against
the relator. The bank was wholly owned by
the state, and the claim was made under a
clause in the charter which had been repealed. Judgment was given against the respondent.
The question of jurisdiction does not
In Ourran v.
appear to have been raised.
Arkansas, 15 How. 304, it appeared that the
A creditor's bill
bank had become insolvent.
was filed to reach its assets. The objection
was taken that the state could not be sued.
This court answered that the objection involved a question of local law, and that as the
state permitted herself to be sued in her own
tribunals, that was conclusive upon the subject. According to the jurisprudence of Texas, suits like this can be maintained against
the public officers who approyrlately represent
her touching the Interests involved in the controversy.
Ward V. Townsend, 2 Tex. 581;
Cohen v. Smith, 8 Tex. 51; Commissioner General Land Office v. Smith, 5 Tex. 471; McLelland V. Shaw, 15 Tex. 319; Stewart v. CrosIn the application of this prinby, Id. 547.
ciple there Is no difference between the governor of a state and officers of a state of
lower grades. In this respect they are upon a

footing of equality.
Whitman v. The Governor, 5 Ohio St. 528; Houston & G. N. R.
Co. V. Kuechler, Sup. Ct Tex., not yet re,
ported.
[36 Tex. 382].
A party by going into a national court does
remedy of
not lose any right or appropriate
which he might have availed himself in the
The wise
state courts of the same locality.
policy of the constitution gives him a choice
of tribunals. In the former he may hope to
escape the local influences which sometimes
disturb the even flow of justice. And In the
regular course of procedure, if the amount involved be large enough, he may have access
to this tribunal as the final arbiter of his
rights. Ex parte McNiel, 13 Wall. 236. Upon the grounds of the jurisprudence of both
the United States and of Texas we hold this
bill well brought as regards the defendants.
It is Insisted that the corporation, on behalf of which this suit was instituted, has
ceased to exist.
The bill avers that "the Memphis,

El Paso

•
•
•
& Pacific Railroad Company"
is
"a corporation created by and existing under
certain statutes of the state of Texas hereinafter set forth," and that withm the times
limited by the charter and extended by other
acts the company
"did all acts and things
necessary to the full and complete vesting, securing, and preserving
of the franchises,
rights, and privileges granted thereby."
The
demurrer admits the truth of these averments
unless they are inconsistent with the statutes
which bear upon the subject.
The corporation was created by an act of the legislature
By
of Texas, approved February 4th, 1856.
the first section certain parties are named and
created a body politic and corporate, alid the
general powers inherent in all such bodies are
formally given.
The second gives the right
on the
to construct a railway, commencing
eastern boundary of the state, between Sulphur Fork and. Red River, at the western
terminus of the Mississippi, Ouachita & Red
River Railroad, or of the Cairo & Fulton Railroad, and running thence westerly to the Rio
Grande, opposite to or near the town of El
Paso. The twentieth section declares that
no rights shall vest under the charter until a
certain amount of stock therein named shall

have been subscribed, and the percentage preThis
scribed shall have been paid upon it.
requirement
Is covered by the averment in
the bill that the company had done everything necessary to secure the vesting of all
the franchises given to it. We do not understand that there is any controversy on this
All the other conditions prescribed,
subject.
Involving the existence of the corporation,
They are found in
are clearly subsequent.
section of the charter, in the
the fourteenth
first section of the act of February 5th, 1856,
and in the third section of the act of February 10th, 1858.
To any argument drawn
from these provisions there are two conclusive

answers:
(1) There has been no judgment of ouster
and dissolution. Without this they are inoperative.
they
To make them effectual
must be grasped and wielded by the proper
judicial action.
See Aug. & A. Corp. § 777,
and the authorities there cited.
(2) The offences and punishment denounced have been condoned and waived by the
subsequent action of the legislature. The act
of March 20th, 1861; the act for the relief of railroad companies, approved January
11th, 1862; the act for the relief of companies incorporated for purposes of internal
improvement, approved February 18th, 1862;
and the third section of the "Act to incorporate the Transcontinental Railroad Company," of the 27th July, 1870, each and
all have that effect The section last mentioned authorizes the company therein named to "purchase the rights, franchises, and
property of the Memphis, El Paso & Pacific
Railroad Company, heretofore incorporated
by this state." This is a clear affirmation,
by implication, of the existence of the cor-
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poratlon, and of the possession of the rights,
franchises, and property conferred by its
-charter.
What is implied is as efEectual as
what is expressed.
U. S. v. Babbit, 1 Black,
57.
These considerations are so clearly concliisiTe, that it is needless to advert more
particularly in this connection to the legislation in question, or to pursue the subject
further. There is no warrant for the proposition that the corporation had ceased to
■exist

The heart of this litigation lies in the Immense land grant which is in controversy between the parties.
The objections we have

considered are only outworks thrown up to
prevent the conflict from reaching that point.
It is insisted that the rights of the company
touching the entire reservation have become
forfeited.
The fifteenth section of the charter provides as follows: "All the vacant lands within eight miles on each side of the extension
line of said road, shall be exempt from location or entry, from and after the time when
such line shall be designated by survey, recThe lands hereby reognition, or otherwise.
served shall be surveyed by said company
at their expense, and the alternate or even
for the use of the state.
•sections reserved
And it shall be the duty of said company to
furnish the district surveyor of each district
through
which said roadway runs, with a
map of the track of said road, together with
as may be necessary to the
-such field-notes
proper understanding and designation of the
same."

There are other provisions prescribing various details not necessary to be particularly
stated or considered.
A proviso in the seventeenth section declares that no title shall be permanently
vested in the company or their assigns for
land granted for the grading as contemplated
by the act, until twenty-five miles of the
road shall have been completed and put in
running order.
The proviso in the twentieth
section of the charter, that no rights shall
vest under it until the condition therein prescribed is complied with, has already been
considered. Conditions of forfeiture of the
lands granted are prescribed in this and subThey are found in the foursequent acts.
teenth section of this act; in the first and
fourth sections of the supplemental act of
the same date; and In the third and fourth
sections of the act of February 10th, 1858.
These conditions will be considered hereafter.
The act for the relief of internal Improvement companies of February 18th, 1862, declared that the time of the continuance of
the war between the Confederate States and
the United States should not be computed
against any internal improvement company
in reckoning the period allowed them for the
completion of any work they had contracted
to do.

The act of January 11th,

1862,

for the relief
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of railroad companies enacted that the failure of any chartered railroad company of
the state to complete any part of its road,
as required by existing laws, should not operate as a forfeiture of its charter or of the
lands to which the company would be entitled, under the provisions of the act entitled "An act to encourage the construction
of railroads in Texas by donations of land,"
approved January 30th, 1854, and the several
acts supplementary thereto, provided the
company should complete such portion of
its road as would entitle it to donations of
land under existing laws within two years
from the close of the war.
The act for the benefit of railroad companies of November 13th, 1866, declared that
the grant of sixteen sections of land to the
mile to railroad companies
theretofore, or
thereafter, constructing railroads in Texas,
should be extended under the same restrictions and limitations theretofore provided
by law, for ten years after the passage of the
act.
These several acts are valid. See the
33d section of the constitution
of Texas of
1869, and Texas v. White, 7 Wall. 700.
By an act approved July 27th, 1870, the
Southern Transcontinental Railroad Company
was incorporated.
It was declared that the object of the
company thus created was to construct and
establish a railway line and telegraphic commvmication from the eastern boundary of the
state of Texas, "and thence as near as practicable to the route of the Memphis, El Paso
& Pacific Railroad Company, to, or near,
the town of El Paso."
It was enacted that
"the main line of said road shall follow, as
near as may be practicable, the old survey
of the Memphis & El Paso road." It was
further enacted that "the said company, hereby incorporated, may purchase the rights,
franchises, and property of the Memphis,
El Paso & Pacific Railroad Company, heretofore incorporated by this state," as before
mentioned.

The first section of the ordinance of 1869
declared that aU heads of families settled
on vacant lands lying within the Memphis
& El Paso railroad reserve, should be entitled to receive from the state of Texas
eighty acres of land, including the place occupied,
upon payment of the expenses of
survey and patent.
By the second section it was declared that
all the vacant land within the reserve was
setopen to sale to settlers and pre-emption
tlers, and subject to the location of land
certificates. The third section declared that
the company had forfeited its right- to the
land, and that certain certificates having been
issued to the company and patents issued
thereon, it was made the duty of the attorneygeneral to institute legal proceedings to have
such certificates and patents cancelled.
In November, 1869, the present constitution -of Texas was adopted.
It was subsequently approved by congress.
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Sections
as follows:
"Sec. 5.
served for
companies
cation and

5 and 7 of this

constitution are

All public lands heretofore rethe benefit of railroads or railway
shall hereafter be subject to losiu-vey by any geniune land cer-

tificates."

"Sec. 7. All lands granted to railway companies which have not been alienated by
said companies in conformity with the terms
and the laws
of their charter respectively,
of the state under which the grants were
made, are hereby declared forfeited to the
state for the benefit of the school fund."
This summary gives a view of the statutory and constitutional provisions necessary
in disposing of the questo be considered
tion before us.
On the 20th of June, 1857, the company
filed in the land office at Austin surveys
showing the line of the road from the eastern
boundary of the state to El Paso, which line
was officially recognized by the commissionBy
er of the general land office of Texas.
had
the 1st of March, 1860, the company
and numbered all the
surveyed, sectionlzed,
sections and fractional sections of the vacant lands within the reservation, from the
eastern boundary of the state to the crossing
of the Brazos, of which due retmns were
and by him acmade to the commissioner,
By the 10th of May, 1859, the comcepted.
pany had. marked and designated the central
line of the road from the Brazos to the
Colorado,
and made proper returns to the
by whom they
office of the commissioner,
The lands granted to the
were accepted.
company thereby became defined and officially recognized as such along the whole extent

of their line.
In doing this work the company

surveyed,
numbered, and mapped each alternate or even
section of public lands for two hundred and
fifty miles in length, and sixteen miles in
It
width, in behalf of the state of Texas.
was of great benefit to her, and is reported
to the receiver to have cost the company more

than $100,000.

By consent of parties the bill was amended
nunc pro tunc in three particulars. The complainant admitted that no land within the re-

serve had been surveyed, sectionized, or numbered west of the Brazos river, and that no
work had been done on the road before or
since 1861, except as averred in the bill. He
averred that he applied to the general land
office for the number and names of those who
other than such as
had located certificates
were issued to the company upon lands vrithin
and that Kuechler, the dethe reservation,
fendant, answered that the number was very
great, amounting to hundreds, and that a list
could not be furnished without great time and
labor.
He averred further that parties were
constantly locating certificates and making surveys within the reservation,
and that they
were allowed a specified time to make their

returns, so that it was impossible for him to>
obtain a full list of such parties.
The company commenced work withia one
year from the 1st of March, 1856, and before
the 1st of March, 1861, had completely graded
more than fifty miles of Its roadway, beginning at the eastern boundary line of the state
and extending
west in the direction of El
Paso. See section 3 of the act of February
10th, 1858.
We do not understand that up to that time
there was a Ijreach of any condition touching
the existence of the corporation or its right to
Before that
the lands within the reservation.
time the tracts east of the Brazos covered by
the grant were definitely fixed by the surveys
which the company had made. The title of
the company to those west of the Brazos,
though the sections were not designated, was
equally valid. The good will of a lease which
the landlord is in the habit of renewing is
property, and rights growing out of it, whether
by contract or otherTvise, will be protected and
Phyfe v. Warenforced by a court of equity.
See, also, Amour v. Alexdell, 5 Paige, 268.
ander, 10 Paige, 571.
The rights of the company west of the Brazos were of a much more substantial character
than those which were the subjects of judicial
action In the cases cited.
The real estate of a corporation is a disBut the right
tinct thing from its franchises.
to acquire and sell real estate is a franchise,,
and the right to acquire the particular real
estate designated In the charter of this company, and here in question, is withui that
category.
It might, therefore, well be doubted whether this right could be taken from the
proceeding
company without an appropriate
instituted for that purpose, and prosecuted to
Judgment by the state. But the view which
we take of the case renders it unnecessary to
pursue the subject.
We will recur to the conditions of forfeiture
touching the land grant, and consider them irrespective of that point.
The provisions tot
section of thethat effect, in the fourteenth
charter, are expressly superseded by those In
act of
the first section of the supplemental
February 5th, 1856.
The fourth section of
These
that act prescribes a further condition.
provisions again are superseded by the third
and fourth sections of the amendatory act of
February 10th, 1858.
The conditions prescribed by the last-named act are:
the reserve as far as the
(1) To survey
Brazos river, within four years from the 1st

of March, 1856.
(2) To run and designate the centre line of
the reservation from the Brazos to the Colorado, within fifteen months from the 10th of
February, 1858.
(3) To survey the whole reserve within ten
years from February 10th, 1858.
with some road
(4) To have a connection
leading to the Mississippi or Gulf of Mexico
within ten years from February 10th, 1868.
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(5) That the company shall have finished
•and In running order at least twenty-five miles
•of their road within one year after it is con-

nected with certain other roads mentioned in
the act, and at least fifty miles every two
jears thereafter nntil the road is completed.
(6) That the right to acquire lands from the
state by donation shall cease at the expiration
of fifteen years from February 10th, 1858.
The two first conditions
were performed
within the time prescribed.
These points are
covered by the averments
of the bill. The
time limited for the performance
of the third
and fourth is extended from February 10th,
1868, to June 10th, 1873, by adding the time
of the continuance of the war, according to
the act of February 18th, 1862, before referred
to.
When the bill was filed- there were no
such roads as those mentioned
in the fifth
condition with which a connection
could be
formed.
The fifteen years limited by the sixth
condition expired February 10th, 1873. The
period that elapsed during the war is to be
added.
That extends the time so much further.

The title of the company is therefore unaffected by the breach of any condition annexed to the grant.
But suppose there had been such breaches,
as is insisted by the counsel for the appellants,
the result must still be the same.
Except as to a small portion of the land In
question the legal title is yet in the state.
Whatever may be the right of the company
it is whoUy equitable In its character.
With
a few exceptions, which have no applicability
in this case, the same rules apply in equity to
equitable estates as are applied at law to legal
They are alike descendible, devisaestates.
ble, alienable, and barrable. Jickling, Estates,
17; Croxall v. Shererd, 5 Wall. 281.
There is wide distinction between a condition precedent, where no title has vested and
none is to vest until the condition is performed, and a condition subsequent,
operating by
way of defeasance.
In the former case equity
can give no relief.
The failure to perform is
an inevitable bar.
No right can ever vest.
The result is very different where the condition is subsequent.
There equity will interpose and relieve against the forfeiture upon
the principle of compensation, where that principle can be applied, giving damages, if damages should be given, and the proper amount!
Wells v. Smith, 2 Edw.
can be ascertained.
Ch. 78; see, also, as to the principle of compensation, Beaty v. Harkey, 2 Smedes & M. 563.
By the common law a freehold estate could
not be created without livery of seizin, and it
could not be determined without some act in
pals of equal notoriety. Conditions subsequent
are not favored in the law (4 Kent, Comm.
129), and when they are sought to be enforced
in an action at law, there must have been a
re-entry, or something equivalent to it, or the
The right to sue at law for
suit must fail.
The action must
the breach Is not alienable.
be brought by the grantor or some one in priv-
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ity of blood with him. NicoII v. Raih:oad Co..
N. Y. 121; Ludlow v. Eaih-oad Co., 12
Barb. 440; Webster v. Cooper, 14 How. 488.
In Dumpor's Case, 4 Reports, 119, it was decided that a condition
not to alien without
license is finally determined by the first license
12

given.

Here the controlling consideration
is, that
the performance
of all the conditions not performed was prevented by the state herself.
By plunging into the war, and prosecuting it,
she confessedly rendered it impossible for the
company to fulfil duriug its continuance.
This
is alleged hi the bill, and admitted by the de-

murrer.
The rule at law Is, that if a condition subsequent be possible at the time of making it,
and becomes afterwards impossible to be complied with, by the act of God, or the law, or
the grantor, the estate having once vested, is
not thereby divested, but becomes absolute.
Co. Litt. 206a, 208b; 2 Bl. Comm. 156; 4 Kent,
Comm. *130.
The analogy of that rule applied
here would blot out these conditions.
But this
would be harsh and work injustice. Equity
vrill, therefore, not apply the principle to
that extent.
It will regard the conditions as
If no particular time for performance were
specified.
In such cases the rule is that the
performance must be vrithin a reasonable
time. Hayden v. Stoughton, 5 Pick. 528; 4
Kent, Comm. *125, 126; Com. Dig. tit. "Condition G, 5." We are clear in our conviction
that, under the circumstances,
a reasonable
time for performance had not elapsed when
this bill was filed. As the state, by the act
of July 27th, 1870, created the Southern
Transcontinental Railroad Company, and authorized that company to "purchase the
rights, franchises, and property of the Memphis, El Paso & Pacific Railroad Company,"
it will be but right to allow a reasonable
time for that purchase to be made, if such
an arrangement can be effected, and for the
vendee thereafter to perform all that was
Incumbent upon the Memphis, El Paso &
Pacific Railroad Company by its charter and
the supplementary and amendatory acts.
If
that arrangement cannot be made, the latter company will have the right to provide
othervpise for the fulfilment of its obligations
to the state within such time, and thus consummate Its Inchoate title to the lands within the reservation. Either will be in accordance with the principles of reason and
justice, and within the spirit of well-considWalker v. Wheeler, 2
ered adjudications.
Conn. 299; Beaty v. Harkey, 2 Smedes &
M. 563; Moss v. Matthews, 3 Yes. Jr. 279;
2 Vctu. 366; 1 Vern. 83; 3 Brown, Ch. 256;
Taylor v. Popham, 1 Brown, Oh. 168; 1 Bac.
Abr. 642; 1 Madd. Ch. Prac. 41, 42; Bank v.
Smith, 3 Gill & J. 265.
Both parties will thus be put in the same
situation, as near as may be, as if the breachNeither wiU be subes had not occurred.
jected to any serious hardship.
The state,
by her own acts, has lost the benefits of an

814

RECEIVERS.

earlier completion of the work. The company has lost the Income which it might
have enjoyed, and has doubtless been thrown
into embarrassments it would have escaped.
The circumstances do not call for a severe
application of the rules of law upon either
side.

Breaches of such conditions may be waivby the grantor expressly
or In pais.
Dumpor's Case, 1 Smith, Lead. Cas. Bq. 85,
Am. note. Such waiver is expressed in the
statutes relating to the subject, to which we
have referred, except the act creating the
Transcontinental Company, and there it exists by the clearest implication.
That the act of incorporation and the land
grant here in question, were contracts, is
too well settled in this court to require discussion.
Fletcher v. Peck, 6 Cranch, 137;
New Jersey v. Wilson, 7 Cranch, 166; Dartmouth College V. Woodward, 4 Wheat. 518;
Bank v. Knoop, 16 How. 369. As such, they
were within the protection of that clause of
of the United States which
the constitution
declares that no state shall pass any law impairing the obligation of contracts. The ordinance of 1869, and the constitution adopted in that year, in so far as they concern
the question under consideration, are nullities, and may be laid out of view. Von
HofEman v. City of Quincy, 4 Wall. 535.
When a state becomes a party to a contract,
as in the case before us, the same rules of
law are applied to her as to private persons
When she or her
under like circumstances.
representatives are properly brought into the
forum of litigation, neither she nor they can
assert any right or immunity as incident to her
political sovereignty.
Curran v. Arkansas, 15
How. 308.
A case more imperatively demanding the
exercise of jurisdiction in equity could hardly be imagined than that presented in this
bill. Should the interposition invoked be
refused, doubtless the reservation would
adverse
speedily be thatched over with
claims. A cloud would not only be thrown
upon the title of the company, but the time,
litigation, labor, and expense involved in the
vindication of its rights, would very greatly
lessen the value of the grant and materially
ed

delay the progress of the work it was Into aid. The injury would be irrepar-

tended
able.

It

is the peculiar

function

of a court

of equity in a case like this to avert such
results.
it has been insisted that those holding adverse claims should have been brought into
the case as parties. They are too numerous for that to be done.
An applicatioii was
made to one of the defendants for a list of
their names, and it was not given.
The important questions which have arisen between the appellants and the company can
all be properly determined without the presence of other parties than those before us.
The parties referred to are sufficiently represented for the purposes of this litigation by
the governor and the commissioner of the
general land office. We feel no difficulty in
disposing of the case as It Is presented in the
record.

There are other points, ably maintained
by the learned counsel for the appellants, to
which we have not adverted. They are sufficiently answered by what has been said. It
would extend this opinion unnecessarily, and
could

serve no useful

purpose,

specifically

consider them.
The circuit court decided correctly.
decree appealed from is affirmed.

to

The

Mr. Justice HTTNT did not hear the argument in this case and did not participate
in its decision.
Mr. Justice DAVIS, with whom concurred the CHIEF JUSTICE, dissenting, said:
am constrained to enter my dissent to the
opinion and judgment of the court in this
case, for the reason that this suit, although
in form otherwise, is in effect against the
state of Texas. The object which it seeks
to obtain shows this to be so, which is to
deprive the state of the power to dispose,
in its own way, of its public lands, and this
object, by the decision just rendered, is accomplished. In my judgment the bill should
have been dismissed, because the state is
exempt from suit at tne instance of private
persons, and on the face of the bill it is
apparent that the state is arraigned as a defendant.
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FLOWERS

et aL

{1 Q. B. Div. 14.)
Court of Appeal.
Oct 30,

1896.

Appeal from an order of a registrar In
bankruptcy dismissing a petition for a receiving order presented against the debtors.
The debtors were a firm consisting of five
members, some of whom, being desirous of
dissolving partnership, commenced an action
In the chancery division, and in that action
a receiver and manager was appointed. The
members of the firm thereupon ceased to attend at the place of business, and the business was carried on by the manager. The
petitioning creditors, who had previously
brought an action against the firm, -obtained
judgment and issued a bankruptcy notice,
which was served on four out of the five
partners. The fifth partner could not be
found, and the notice was thereupon served
on the receiver and manager at the place of
On objection that no proper servbusiness.
ice of the notice had been effected, the registrar dismissed the petition.
The petitioning creditors appealed.

F. Cooper Willis, for petitioning creditors.
Muir Mackenzie, for debtors.

I

am of opinion that
LORD ESHER, M. R.
come
this appeal should be dismissed, and
to that conclusion upon what I consider to be
the true construction of rule 260. As to the
position of the receiver appointed by the
court, he is the officer and servant of the
court, and not of the partners. As I pointed
out in the case of Burt v. BuU (1895) 1 Q. B.
276, only the court can dismiss him, or give
him directions as to the mode of carrying on
the business, or interfere with him If he Is

I
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not carrying on the business properly, and
he is in no sense the servant of the partnership.
On the true construction of rule 260,
I think there is a necessary implication that
the person described in the rule as having
the control or management of the business
must be a person having authority from the
partners, and acting as their agent, and that
consequently the rule does not apply to a receiver and manager appointed by the court,
and deriving his authority from that appointment, and not from the partners. The service was therefore ineffectual, and the registrar was right in dismissing the petition.

LOPES, L. J. I am of the same opinion.
The material words of rule 260 of the Bankruptcy Rules, 1890, are, "any person having
at the time of service the control or manageI
ment of the partnership business there."
agree with the master of the rolls that these
words Imply a person having the control or
management of the business for and on account of the partners, and Indicate some one
In the position of an agent or servant. Having regard to the fact that the person served
in this case did not stand in any such relationship to the partners, but was a receiver
appointed by and responsible to the court, I
think the decision of the registrar was right
RIGBT, L. J. A receiver and manager appointed by the court is certainly not the agent
of the parties; but, admitting that to the
fullest extent, I do not know that, if I had to
should have
decide this case sitting alone,
arrived at the same conclusion as the other
members of the court, from which, however,
do not dissent.
Appeal dismissed.

I

I

EEOBIVERS.

816

SEMPLB

V.

FLXNN

Alfred Hugg, for complainant
drickson, for defendant.

et aL

(10 Atl. 17T.)
Court of Chancery of New Jersey.

June

30,

1887.

BUI for relief.
On December

5, 1885, Semple and James
D. Flynn entered into an agreement for the
purpose of carrying on the saloon and restaurant business at Mount Holly, New Jersey.
Semple was to furnish the money to
buy the necessary fixtures and chattels with
which to run the business, while Flynn was
to take charge of and conduct the business;
it being run in his (Flynn's) name. Out of
an
the proceeds arising from the earnings
equal division was to be made between the two.
Semple bought the fixtures for $1,200, paying $850 in cash, and giving a chattel mortFlynn agreed
gage of $350 for the balance.
to pay $250 to Semple, and take up the $350
Flynn paid
mortgage in the spring of 1886.
Semple the $250, and took up the $350 mortgage, giving a $300 one In place of it, and,
according to the charge of the complainant,
has refused to cancel or pay off the $300
In November last, Flynn refused
mortgage.
The complainto further divide the profits.
ant also charges that the defendant fraudin
ulently, and without any consideration,
February, 1887, gave a second chattel mortgage on the fixtures to his brother John J.
Flynn for the alleged securing of the payThe bill asks for an accountment of $500.
ing since last November, the appointment of
B receiver to continue the business imtil the
complainant is paid the money he advanced,
and the restraining of the selling or transferThe defendant
ring of the second mortgage.
denies part of the agreement respecting the
payment of the chattel mortgage, and also
claims that the $a50 advanced by Semple
was loaned to him, and that he has since
paid Semple the amount in full; that the
mortgage was given to his brother to secure
The
moneys advanced by the said brother.
cause was heard on bill, answer, and proofs,
on motion for receiver and preliminary injunction.

I

C. E. Hen-

BIRD, V. C. In this case
am asked to
appoint a receiver to take possession of goods
and of a business which the complainant
claims are held and used in partnership.
I cannot advise such appointment
1. It is not at all established
by. the proofs,
by way of affidavits, that there Is or ever
was a copartnership.
There are many circumstances tending to show that a partnership was never intended.
2. If there ever was a copartnership,
the
from several circumstances,
presumption,
is
that it was broken and abandoned according
to its original terms, and such settlement had
as to preclude the complainant from any further claim on the goods or interest in the
business as a partner.
3. These things being so, no sufilcient cause
appears to justify the court in taking the
goods, and the business, too, out of the hands
of the defendant to whom It was originally
committed,
when so to do would totally destroy the business, and that necessarily, ■because such business is carried on under a
license, which, of course. Is personal to the
defendant,
and cannot be delegated nor assigned nor committed to the care of a reBefore the court will
ceiver by any court
take a step which will work such results, it
must be reasonably certain that the allegations upon which relief depends are true.
4. But
will advise an injunction restraining the defendant from selling, assigning, or
Incumbering any of the goods, chattels, or
fixtures now in use In said business, or the
said business itself, or the good will thereof,
—not, however, to restrain him from managing and carrying on said business In the ordinary way in which he has heretofore been
carrying it on during the continuance of the
alleged copartnership. I feel justified, under
the proofs. In going thus far in the interests
This
of the complainant, but no further.
will preserve the present status until final
hearing.
Costs to abide final decree.

I

RECEIVERS.
SIMMONS

HARDWARE

CO.

v.

WAIBEL

et al.
(47 N. W. 814, 1 S. D. 488.)
Supreme Court of South Dakota.

Jan. 30,1891.

Appeal from district court, Beadle county.
Mouser & Vollrath, for appellant
A. B.
Melville and E. H. Aplin, for respondents.
CORSON, P. J.
On March 1, 1889, the
plaintiff filed its verified complaint In the' district court, in which it is alleged, in substance,
that it is engaged in the wholesale and retail
hardware business in the city of St. Louis;
that it has a large amount of capital invested
in its said business, several hundred clerks,
and about 90 traveling salesmen engaged in
selling its wares and merchandise in nearly all
the states and territories; that it has prepared and published,
at great expense, an illustrated and printed catalogue containing about
1,500 pages, for distribution among
its customers; that it has invented arid prepared, at
a cost of many thousand dollars, a secret code
or system, represented by letters, figures, and
characters, showing the cost and selling price
of its many articles of merchandise,
which is
marked in such of its catalogues as are intended for use in its said business by its traveling salesmen, and which said secret code
or system is not marked in the catalogues distributed to its customers;
that in January,
1887, it employed one Frank Meech as one of
its traveling salesmen, and intrusted to him,
containing its
as such, one of its catalogues
said secret code or system of letters, figures,
and characters
marked therein, with the key
thereto; that in his business as snch traveling
salesman said Meech frequently visited the
city of Huron, in Dakota, and made sales of
goods to the defendants, who were customers
of plaintiff, and engaged in the hardware business; that during the year 1888 the defendants, in collusion with said Meech, who still
continued in the employment of plaintiff as
wrongfully
and
traveling salesman,
such
fraudulently obtained from said Meech the
said privately marked catalogue, containifig its
secret code or system of letters, figures, and
characters, showing the cost and selling price
of its said wares and merchandise, with the
key thereto, and copied the same therefrom
into one of plaintiff's catalogues that had been
furnished to defendants as customers of plainthereby wrongfully
tiff, and that defendants
and fraudulently became possessed of a knowledge of plaintiff's said secret code or system,
and a copy of the same; that plaintiff, upon
ascertaining said fact, demanded of defendants the said copy of its secret catalogue so
wrongfully and fraudulently made by them,
and that on or about February 19, 1889, defendants returned to plaintiff said marked
copy, but before doing so they fraudulently
and wrongfully copied said secret code or system into one of plaintiff's said catalogues it
had furnished to Shefier Bros., also customers
H.& B.EQ.(2d Ed.)— 52
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of plaintiff, from whom defendants had obtained it, and that said defendants now retain
said last-mentioned
or Shefier copy, refuse to
return same to plahitlff, and threaten to make
known said secret code or system, with the
key thereto, to customers of plaintiff, to the
great damage and injury of plaintiff; that to
invent and prepare a new code or system will
cost the plaintiff several thousand dollars, and
require at least six months' time, and that during such change of system plaintiff will be
greatly embarrassed in the transaction of its
business.
An injunction, receiver, etc., ara
prayed for.
On filing the complaint, and two supporting
affidavits,

the court

granted

ex parte

a tem-

porary injunction, and appointed a receiver, to
whom defendants were required to deliver said
(Shefier) copy of the catalogue alleged to have
been copied by them from the former copy
returned to plaintiff.
On April ISth the defendants moved the court, upon the affidavit
of defendant Donaldson, pleadings, proceedings, etc.. In the case, to vacate said order
made March 1st. The court on the bearing refused to vacate said order, but made an order
modifying it by directing that receiver to return said (Shefier) copy of catalogue to defendants.
From so much of said order of
April 18th as required the receiver to return
said copy of catalogue to defendants, plaintiff
appeals to this court, and assigns such modification of the original order as error.
The appointing or refusing a receiver isi
within the sound judicial discretion
of the
court to which application Is made, and this
Ms \
court will not interfere with the exercise of
this discretion by the lower court when the
evidence is conflicting, unless this court is
satisfied such lower court has abused its disMays V. Rose, Freem. Ch. 703; Chicretion.
cago & A. O. & M. Co. V. United States P.
Co., 57 Pa. 83; Whelpley v. Raikoad Co., 6
Blatchf. 271; Story, Eq. Jur. §§ 831, 832;
High, Rec. §§ 7-25; Pom. Eq. Jur. § 1331.
Was there, then, a substantial conflict in the
evidence upon the material facts in this case?
and, if there was such conflict, was there an
abuse of discretion by the court?
The respondents contend that the affidavit of Donaldson denies all the equities of the bill relating
to the Shefler catalogue, and invoke the rule of
courts of equity applicable to injunctions, that,
when the equities of the bill are denied by
the answer,
the injunction will be denied.
Anderson v. Reed, 11 Iowa, 177; Stevens v.
Myers, Id. 184. But that rule does not apply
to this case, for the reason that the receiver
was appointed, not upon the complaint alone,
but upon the complaint and supporting affidavits, and upon the hearing additional affidavits were read on the part of the plaintiff;
and the rule itself Is subject to many qualifications and exceptions not necessary now to
be noticed.
This affidavit will therefore be
considered as the other affidavits in the case.
The only evidence introduced on the part
of the defendants on the hearing was the affi-

iel
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davit of defendant Donaldson, before reftoed
to.
This aflBdavit, while It denies each and
every allegation
in the complaint in general
terms, does not deny the various allegations
of the complaint and supporting affidavits in
that dear and specific manner that entitles it
to much weight in a court of equity.
It is
evasive and unsatisfactory, and leaves upon
the mind the impression that, while there Is
an attempt to deny the allegations of the complaint and supporting affidavits, there is a
want of good faith on the part of Donaldson,
and an effort on his part to conceal the real
facts in the case. All the material facts stated in the complaint were fully sustained by
affidavits introduced and read in evidence on
the part of the plaintiff. That defendant Donaldson did. In collusion with Meech, plaintiff's
traveling salesman, wrongfully and fraudulently obtain from said Meech the secret catalogue Intrusted to him by the plaintiff, and
make a copy of the same, and that he did in
the same manner obtain the key to the same,
and did thereby become possessed of a knowledge of plaintiff's secret code or system to
which he was not entitled, is proved by too
clear ajid satisfactory evidence to admit of
any doubt. That he did return to plaintiff the
first copy so made is admitted. The only question remaining is, did Donaldson, before returning the said marked copy, make a second
copy therefrom in the Shefier catalogue now
After a careful examination
in controversy?
I of the evidence, we think there cannot be
It may be
much doubt upon this question.
true that there were some slight changes made
in the letters, figures, and characters used by
plaintiff to represent the cost and selling
prices of plaintiff in the Shefier copy, but we
think It Is equally true that In the changes
made, if any, defendant Donaldson had so arranged them that he preserved, in substance,
H. P. Hnckins says
the plaintiff's system.
in his affidavit that he Is one of the traveling
salesmen of plaintiff, and is fully acquainted
with the private and secret code of plaintiff,
represented by letters, figures, and characters
showing the cost and selling prices of plaintiffs goods, and the key thereto, and that he
had examined the Shefier catalogue in the
hands of the receiver, and that the basis of
the prices marked therein Is throughout the
said cost price to plaintiff, and that It would
for any one to have
have been impossible
marked the said Shefier catalogue with the
prices marked, and the explanatory remarks
therein contained, unless the person who so
marked the same had access to and copied
In
from one of plaintiffs private catalogues.
connection with this testimony are to be considered the efforts made by Donaldson to obtain one of plaintiffs catalogues from some
one of plaintiff's customers before he returned
to it his own marked" copy.
After efforts by
himself and through his confederate, Meech,
he obtained one from George C. Shefier, who
says, in his affidavit, that he first loaned to
Donaldson his catalogue on February 15, 1S89,

and that when, soon after, he requested Donaldson to return it, he replied:
"I have marked the price of my goods in the catalogue, but
am expecting a catalogue from the Simmons
Hardware Company every day, and as quick
as it comes I wlU express It to you." It is true
he couples the admission that he had marked
the Shefier catalogue with the qualification
that he had marked the price of his own
goods in it, but this Is not inconsistent with
the fact that he had marked the prices contained in plaintiff's secret catalogue, as he was
a customer of plaintiff, and was then in pos- ,
session of a copy made from one of plaintiff's .
catalogues intrusted to Meech; and he subse-j
quently took great pains to obtain a bill of I
sale of this catalogue from Shefier.
Whyj
these efforts and this haste to get another
catalogue before he returned the first copy
marked by him, if he did not require it in
which to make another copy? We are of the
opinion that there is no substantial confiict Inj
the evidence, and that upon the facts the court I
below should have retained the catalogue in I
question in the hands of the receiver.
|
It is contended on the part of respondents
that the catalogue in controversy was the absolute property of defendants,
and that the
court, under ttie established rules of equity,
was not authorized to take it from them, and
place it in the hands of a receiver.
It may
be conceded, as claimed, that the Shefier catalogue in its original condition was the absobut the catalogue
lute property of defendants;
in controversy had been changed from its original condition by the defendants by incorporating therein the private code or system invented
and prepared at great expense by the plaintiff.
The original catalogue was of itself of but
trifling value, but with the private code or
system of plaintiff marked therein it was of
great value.
That such a code or system as
was invented and used by plaintiff in Its business, and described in its complaint, was
its^
property. Is well settled, both at common law
and under our own Code. Section 2676, Comp.
Laws.
It was the product of the skill and
labors of the plaintiff, and as such is property,
and Is entitled to the protection of the law;
and when the injury threatened would be irreparable, and the remedy at law is inadequate, a court of equity vrill Interfere to preobtained
vent a party who has vreongfully
possession of the secret from using It or disAnd when, as in this case,
closing It to others.
a party has not only obtained knowledge of
the secret code or system, but has wrongfully
made a copy of the secret system, a court of
equity wlU, In furtherance of justice and to
prevent the party from fraudulently making
a disclosure of the secret, not only enjoin him,
but will, we apprehend, take into Its possession, by means of a receiver, who is an officer
of the court, such copy, so wrongfully made,
to prevent fraud; and if on the trial the facti
alleged are established the court will be authorized to place such copy in the hands of the
plaintiff, or at least see that plaintiffs secret
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marks therein shall be erased or canceled.
This accords with the spirit, if not with the
letter, of onr Code.
See sections 3213-3221,
Comp. Laws.
These sections embody the rules
of the civil law upon the doctrine of accessions
to personal property, except perhaps section
3219, which Is a rule of the common law.
Silsbury V. MeCoon, 3 N. Y. 379. That courts do
not hesitate to grant injunctions in such cases,
Is well settled by the adjudged cases.
In
ToTatt V. Whiyard, 1 Jac. & W. 394, the court
granted an injunction against one who had obtained a knowledge of a secret by a breach of
In Morison v. Moat, 9 Hare, 241, the
trust
court restrained the defendants
from using a
a medicine, surreptisecret in compounding
tiously obtained.
In Peabody v. Norfolk, 98
Mass. 452, the court held that an injunction -to
restrain a party from communicating a secret
imparted to htm in the court, of his business,
See 2 Story, Bq. Jur. | 952. The
was proper.
court was therefore clearly right in granting
and continuing the temporary injunction, and,
this being so, we' are unable fo see any legal
reason why the court should not have retained
in the hands of the receiver the marked cataThe powlogue in controversy in this action.
ers of courts of equity over property, the title
to which is Involved In litigation. Is broad and
comprehensive, and its power to take intoi its
possession, through its receiver, any property
that Is the subject of litigation, Is ample and
unquestioned.
The contention of defendants that, as they
were the ovmers of the catalogue of trifling
value, into which they have copied plaintiff's
valuable secret code or system, it cannot be
taken Into Its possession by a court of equity
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through Its receiver, and held pendente lite,
we cannot assent to. One of the grounds upon!
which a receiver will be appointed is that there
Is no other adequate remedy.
In this case the
remedy by Injunction Is not adequate to accomplish the ends of justice. The plaintiff, by
Its complahit and affidavits, shows that its
business extends over a large number of states
and territories, tn which it has many customers. Enjoining a party, therefore, from using
or communicating the plaintiff's secret code or .
system, whUe effective so long as the defend1
ants are within the jurisdiction of the court,}
would yet be of little efficacy in case defend- 1
ants should go beyond the jurisdiction of the\
court, and take with them the copy, where
they might use this secret by communicating
|
It to plaintiff's customers, to the irreparable |
Injury of the plaintiff. The flexible nature of
the equitable jurisdiction of courts of equity
enables that court to so mould and administer
its remedies as to prevent such fraudulent and
vrrongful use of the catalogue In question, by
at once placing It vyithin the control of the
court, and thus placing It beyond the power of
the defendants to make any improper disposition of It pending the suit, by taking it beyond
We are clearly
the jurisdiction of the court;
of the opinion that under the established jurisdiction of courts of equity the power exists in
that court to take into its possession this catalogue, and we think under the evidence it |
was clearly the duty of the court to do so,
and that its modification of its order of March
1st was an abuse of its judicial discretion.
The modified order, so far as It directed the
return of the catalogue to defendants. Is reAll the judges concurring.
versed.
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In

re

SCHUYLER'S STEAM TOWBOAT CO.
(32 N. E. 623,

136 N. Y. 169.)

Court of Appeals of New York.

Nov. 29, 1S92.

Appeal from supreme court, general term.
Third department.
Proceeding for the dissolution of the Schuyler's Steam Towboat Company.
From an order of the general term (19 N. Y. Supp. 565)
affirming an order granting an injunction restraining the further prosecution
of suits
brought in the United States district court,
Michael J. Moran and others appeal.
Affirmed.

Carpenter & Mosher (Joseph F. Mosher, of
James W. Baton,

counsej), for appellants.
for respondent.

J. A receiver of the property
effects of the above-named
corporation
■was duly appointed
by a special term of the
supreme court of the state sitting at Albany
on the 31st of July, 1891, and the order appointing him was filed and entered in the
proper cleric's office August 1, 1801, at 11
a. m. The receiver executed his bond, and It
was duly approved August 3, and filed in the
clerk's office August 4, 1891.
The proceeding was one for the voluntary dissolution of
a corporation,
and the distribution of its
property and assets among those entitled to
I receive
the same.
Intermediate the time
when the receiver was appointed and the
■ execution
and filing of his bond, and In the
I afternoon
of August 1st, a Mr. Moran, in
his own behalf and in behalf of other cred'
Itors of the corporation, libeled several vessels which were the property of the corpora1 tion, by filing libels in the United States dis/trlct court for the Eastern district of New
I York,
and upon process issued from that
) court the marshal took possession
of such
f vessels.
When Moran instituted his proceedings he says he had been informed that application had already been made for the appointment of a receiver, but he was not Informed, and did not know, that one had been
appointed.
Finding the marshal In possession of the vessels, and as he refused to give
up such possession,
instituted
the receiver
these proceedings
to restrain the libelants
from further steps in the United States district court.
The courts below have granted
the order restraining further proceedings, and
the other parties have appealed here.
The
courts below have held that by the proper
presentation
of a petition to a state court,
praying for the dissolution of the corporation,
and by the appointment of a receiver upon
due notice of the application to the attorney
general, the court acquired jurisdiction of the
subject-matter
of the proceeding,
and took
the property of the corporation Into the custody of the law for the purpose of due administration; and that, having thus acquired
jurisdiction of such subject-matter and taken
the property into the custody of the law, alPECKHAM,

and

\

though

the receiver
had not actually and
physically seized and taken it into his manual possession, the state court acquired the
exclusive jurisdiction and right to take such
possession and make a final decree; and that
the libelants acquired no rights under their
process, and should not be permitted to further proceed in the district court. The libelants, on the other hand, contend that this i£
a question of jurisdiction over the particular
property,
and that court obtains it which
through Its process and officer first actually
seizes and takes possession of the property
itself; and that, although the receiver may
have had a prior right to take possession, it
was not exercised before actual possession
was taken under the process from the United
States court, and hence the first manual possession must determine the question of jurisdiction.
We think the contention
of the
libelants ought not to prevail. The question
of the effect of the appointment of a receiver
upon the title to the property of the person
or corporation for which he was appointed is
In Mann v. Pentz, 2 Sandf.
not a new one.
Ch. 257, it was said that when the appointment of a receiver was completed the title
to all property and effects which were subject to the order vested in him. To the same
effect are Porter v. Williams, 9 N. Y. 142148, and Van Alstyne v. Cook, 25 N. Y. 489The appointment of receiver Is complet496.
ed at the furthest by the filing and entering
of the order appointing him, although before
he proceeds to the discharge of his duties he
may he directed to execute and file a proper
bond.
When that is done, he can take actual, manual possession of the property, and
his title relates back to the time of his apIn re Christian Jensen Co., 128
pointment.
N. Y. 550, 28 N. E. 665, and cases cited by
Earl, J. In Storm v. Waddell, 2 Sandf. Ch.
494, it was said that property that was liable
to levy under execution at law could not be.
levied upon subsequent to an order appointing a receiver, as such order was equivalent
to an actual levy upon the property.
think
the proposition involved in this case has been
held adversely to the claim of the libelants
by the decision In Re Christian Jensen Co.,
supra.
The receiver was there appointed
March 10th, his bond filed March 11th, and
on March 12th he took possession of some of
the property of the corporation. On the 11th
of March, intermediate the appointment and
qualification of fhe receiver, certain parties
commenced an action against the corporation,
and sued out process in replevin in a New
York district court, and under it took possession of certain property, which was then In
the possession of the corporation.
On the
same day an action against the corporation
was commenced in the New York common
pleas to recover a money judgment,
and a
warrant of attachment vras issued, and the
sheriff on the same day attached some of the
property of the corporation.
The receiver
then asked for an order restraining the fur-

I
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ther prosecution of these actions, and, after
hearing, the order was granted permanently
restraining such proceedings.
At the same
time the court directed the sheriff, who had
seized under Ids process in replevin certain
property in the possession of the corporation,
to surrender the same to the receiver.
Some
question was made as to the right of the corporation to the possession of the property taken in replevin, hut upon the facts it was held
the receiver was entitled to possession, and,
if any question arose as to whether the property seized under the replevin writ actually
belonged to the corporation at the time of the
appointment of the receiver, that question
might be inquired of by some action or proceeding against the receiver,
commenced
or
taken with leave of the court.
What was intended to be asserted was that the appointment of the receiver vested the property of
the corporation in him, although he was to
thereafter qualify by giving a bond; and
that, the title being in him, and the property
in the custody of the law, no other court
could obtain jurisdiction
over the property
after such appointment, even under process
upon which possession was taken prior to the
qualifying of the receiver.
A diA srent rule does not prevail because
one court is a state and the other a United
States court.
It is a question of jurisdiction
in each case, and the same principles apply
in both. The same rale obtains whether one
court is of common-law or equitable jurisdiction and the other is a court of admiralty, although the nature of the jurisdiction of these
Mr. Chief Justice
courts is so different
Taney, in his dissenting opinion in Taylor v.
Carryl, 20 How. 583-600, endeavored to establish that such a difference in the nature of
the jurisdiction of common-law and admiralty courts over the vessel which was attached
and libeled ought to make a difference in the
decision to be made.
The jurisdiction of the
district court of the United States in that
case was invoked for the purpose of collecting seamen's wages by the enforcement of
the maritime lien upon the vessel given for
that class of services, and it was said that
authorities
such lien is by weU-establlshed
prior and paramount to all other claims on
the vessel, and must he first paid, and that
by the constitution and laws of the United
acting as courts
States the district courts,
of admiralty, were the only courts which had
jurisdiction over such lien or that were authorized to enforce it, and that, it was the
duty of that court to do it The chief justice
then argued that, as the attachment of the
vessel under the state laws and by process
from the state court only bound the interest
of the ovraer, while the maritime lien upon
the vessel bound the res itself, the court
which had jurisdiction only of a subordinate
and inferior interest should not be able, by
to close all
virtue of such an attachment,
proceedings to enforce the paramount lien for
wages for 12 months, as by the laws of the
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state that period or more might elapse between the seizure of the vessel imder the attachment and its sale or release from the
process.
The case was decided upon what a
majority of the court held was no new principle, and it was solved by the application of
what was said to be a principle that was
comprehensive,
and just, and equal, and opposing no hindrance to the efficient administration of judicial power.
The jurisdiction of
the state court was upheld, notwithstanding
its limited character, and that of the admiralty court was denied, although it was the sole
court where the lien of the seaman for his
wages could be originally enforced against
the vessel itself.
The case shows that the
fact that the different courts in the Christian
Jansen Co. Case, supra, were courts of the
same state, and of concurrent jurisdiction, is
immaterial, and the same rule would hold if
one court were a state and the other a United States tribunal.
The cases cited by the counsel for these appellants do not involve the question as to the
effect of the appointment of a receiver in an
action or proceeding where the court has obtained jurisdiction by the proper service of
papers.
This court has held that the effect
is, in a case of this kind, to take the property of the corporation into the custody of
the law, and that the court has power to preserve and protect it. As was said in Heidritter V. Oil Cloth Co., 112 U. S. 305, 5 Sup. Ct
Rep. 135: "When the object of the action requires the control and dominion Qt the property Involved in the litigation, that court
which first acquires possession, or that dominion which is equivalent, draws to itself
the exclusive right to dispose of it"
That
dominion was acquired by the order appointing the receiver in this proceeding.
The
same principle was declared in Union Trust
Co. V. Rockford, R. I. & St. L. E. Co., 6 Blss.
197; Steele v. Sturges, 5 Abb. Pr. 442; Railroad Co. V. Lewis, 81 Tex. 1, 16 S. W. 647.
apply upon a motion
Different considerations
to punish as for a contempt an alleged interference of a third person with property in regard to which a receiver may have been appointed, but which he has not yet taken actual possession of. In the case of Bank v.
Schermerhorn, 9 Paige, 372, the chancellor readversed the decree of the vice chancellor
judging the appellants to be in contempt, because the facts were not sufficient to enable
the chancellor to judge whether the parties
were or were not in contempt.
The question
was one of procedure,— whether it was proper to proceed as for a contempt for the purpose of enforcing the actual delivery of property to the receiver.
The court held such
was improper where the receiver
proceeding
had never had actual possession, although his
right to pos.session flowed from the order appointing him. The question now before the
court was neither Involved, discussed, nor deA party might not
cided in the case cited.
in taking control of
be guilty of contempt
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property not actually seized by the receiver,
and while such party was In Ignorance that
a receiyer had been appointed;
and yet the
property thus Interfered with may notwithstanding have been in the custody of the law,
and jurisdiction over It may unquestionably
have existed In the court which appointed the
receiver.
Onr decision here does not affect

the legal rights of the libelants In the vessels
In question.
The receiver will be obliged in
this proceeding to distribute the proceeds arising from a sale of the property among the
creditors of the corporation, as their priority
of rights may appear and be held valid.
We think the order was right, and It must
be affirmed, with costs.
All coocnr.

.s^J^::>
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ST. LOUIS, K. & S. R. CO. et al. v. WEAR,
Judge.
(36 S. W. 357, 135 Mo.
Supreme

Court of Missouri.

230.)

June

15,

1896.

Application by the St Louis,
In banc.
Kennett & Southern Railway Company and
others for a writ of prohibition agaiust Judge
Wear, judge of the circuit court. Writ
granted.
The proceeding before Judge Wear was up-

on a petition in which Mr. Kerfoot was named as plaintiff, and the "St. Louis, Kennett &

Southern Railroad Company, a corporation,
and Louis Houck, B. F. Blomeyer, L. B.
Houck, Theophllus Besel, and E. S. MeCarty, as directors In said railroad company,
and the Pemiscot Railroad Company, a corporation, and RobMt G. Ranney, Leo Doyle,
Robert T. Giboney, and John R. Jeannln, directors LQ said railroad company, and Louis
Houck," defendants. The substance of that
petition (according to the statement of the
counsel for defendants in the supreme court,
which statement is regarded as suflaclently
full for the purposes of the prohibition case)
is as foUows:
"On the 17th of March, 1890, there was organized under the laws of this state the St
Louis, Kennett & Southern Railroad Company, with a capital of $180,000, divided into
1,800 shares of the par value of $100 each, designed to be constructed and operated from
Campbell to Kennett, Dunklin county, Missouri,— a distance of 19 miles.
Of this stock,
A. J. Kerfoot held, and still holds, 108 shares,
Harry H. Ferguson,
and B. S. McCarty,
Melvin L. Gray, and George Denison, respectively, held 108 shares. Prior to the
day of July, 1891, all the shares of the other
stockholders in said company were purchased
by said A. J. Kerfoot and B. S. McCarty. On
July 8, 1891, said Kerfoot and McCarty entered into a contract with relator Louis
Houck, by the terms of which said Houck
agreed to transfer to said Kerfoot and McCarty ten interest-bearing extension bonds of
the Cape Girardeau SouthwestCTn Railway
Company, each for $1,000, which were represented to be worth »Vioo of their face value,
and also to organize a construction company
for the purpose of making a connection between the said railroads at the town of Campbell, said connection being of the approxiOf the stock of
mated length of 30 miles.
said construction company, said Kerfoot and
McCarty were to receive 49 per cent, and on
the construction of said connection, said Kerfoot and McCarty were to be superintendent
and general manager, respectively, at salaries
of not less than $175 per month. By the
terms of this contract one-half of the real estate belonging to said St Louis, Kennett &
Southern Railway Company at Kennett was
to be transferred to said Kerfoot and McCarty. In consideration of the foregoing, said
Kerfoot and McCarty were to transfer to said
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300 shares of their stock In said railroad company, on the completion of the contract aforesaid. After the above terms of
said contract had been agreed on and set
forth therein, additional stipulations were inserted by said Houck in said contract, without the knowledge and consent of said Kerfoot and McCarty, to the effect that in no
event was said Houck to be personally responsible for the fulfillment of said contract,
and that If said contract should not be kept
on his part such failure should not affect in
any wise the said contract, and that 1,360 additional full-paid shares of stock in said company should be issued to said Houck, and
that the 240 shares of said Kerfoot and McCarty should be considered full paid. While
the bonds above referred to were by said
Houck transferred to said Kerfoot and McCarty, not only were they not of the value
represented by said Houck, but of no value
whatsoever; and while said construction company was organized, and certain certificates
of its stock transferred to said Kerfoot and
McCarty, the purpose of its organization —
the construction of a connection between the
aforesaid
railroads— was not only never accomplished, but never attempted to be carried out, and said certificates are consequently of absolutely no value. Shortly after the
transfer of the 300 shares of the stock of the
St. Louis, Kennett & Southern Railroad Company by said Kerfoot and McCarty to said
Houck on the faith of the performance of the
terms of said contract by said Houck, said
Houck held a meeting of the pretended shareholders holding shares in excess of those held
by said Kerfoot and McCarty,— to whom no
notice of said pretended meeting was ever
given, or attempted to be given, and of
which they had no knowledge or information,
— whereat said pretended shareholders did attempt and pretend to issue to said Houck
1,360 additional shares of stock of said railroad company.
This action of said pretendKerfoot, claims
ed shareholders, respondent,
to be fraudulent, lUegal, and void, against
which he has protested, and now protests,
and in afSrmance of which be has done and
will do nothing. By reason of the aforesaid
facts, it is claimed that the consideration for
the transfer of said stock to Houck has failed,
and was only brought about by the false and
fraudulent representations of said Houck,
with the intent to cheat and defraud said
Kerfoot and McCarty.
"It is also charged in said petition: That,
having thus fraudulently obtained control of
said railroad, said Houck and the other relators have mismanaged, and been guilty of
gross negligence and misconduct In ttieir
trust capacity as directors, officers, etc, and
fraudulently combined to cheat and defraud
respondent, Kerfoot, and to render his shares
of stock valueless, etc., together with those
of other of the stockholders. That the other
relators, as directors of said, company, are
under the influence and control of said relator
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HoucK, ana conrorm tneir actions to accomplish his fraudulent and illegal purposes,
and to carry out h^ unlawful designs.
That
said Louis Houck Is the principal shareholder
in a company organized to construct a railroad through the counties of St GeneTieve
and Perry, in the state of Missouri, -which
said road is located many miles from the St.
Louis, Kennett & Southern, and that, being
entirely without credit, said Honcli has nsed
in the construction of said road divers
funds belonging to said St. Louis, Kennett
& Southern Railroad Company, without- any
authority so to do from the stockholders and
directors of said company, although with
the pretended authority of said board of directors. That said Houck is also the principal
stockholder in a certain railroad in process
of construction through Scott county, Missouri, and' In the construction of this road
said Houck has illegally and fraudulently,
in like manner and to like ends, appropriated the funds of said St Louis, Kennett &
Southern Railroad Company. That on or
about February 15, 1892, the Pemiscot Railroad Company was organized, — and constructed during the year 1894,— of which said
Houck was the real and substantial owner.
That in the construction of this road said
Houck wrongfully and fraudulently appropriated certain of the funds of said St. Louis,
Kennett & Southern Railroad Company, in
the manner and with the purposes as aforesaid. That on the 22d day of April, 1895,
said Houck, in furtherance of his said designs to destroy the value of said Kerfoot's
stock, and of the property of said St Louis,
Kennett & Southern Railroad Company,
caused the said pretended
stockholders of
said company to adopt a contract attempted
to be entered into between the directors of
said last-named companies, whereby the two
said railroads should be consolidated into
one road.
Of none of these proceedings was
said Kerfoot notified, and of none of which
did he have any knowledge or information,
nor did he in any manner participate therein.
Under this pretended contract of consolidation, the stock of the two companies
was to be called in, and new stock in the
consolidated company issued in lieu thereof.
That said contract was submitted to a pretended meeting of said shareholders of the
St. Iiouls, Kennett & Southern Railroad Company, and the minutes of said meeting purport to show that said contract was adopted
by ar majority of its stockholders, all of
which is false. That a copy of said minutes,
and also the minutes of a similar meeting
of thS shareholders
of said Pemiscot Railroad Company, showing a like pretended
ratification of the same contract, have been
filed in the office of the secretary of state of
the state of Missouri.
The said attempted
consolidation was fraudulent and void, in
that it was not effected in conformity with
the laws of the state of Missouri, and with
a fraudulent intent and purpose, and because

no notice »f said meeting was given said
Kerfoot, who was not present thereat, although In the copy of the minutes of said
meeting on file with the secretary of state he
is falsely represented as voting in favor of
said consolidation. That the terms of said
contract of consolidatioh were not carried
out by said Houck, or the other relators.

That the earnings of said company are not
sufficient to discharge its accruing obligations,
and that the salaries and wages of its employes have not been paid for the last six
months, and that it Is now in debt to Its
said employes to the extent of many thousand dollars. That by reason of the acts
aforesaid said company is unable to secure
supplies needed In the operation of the road.
That the rolling stock and other properties
are in need of repair and replenishing, which
the relators have failed and refused to have
done.
That no provision has been or is now
being made for the extinguishment of the
outstanding debts and bonds hereafter to accrue.
That said Houck on the 2d day of
December, 1895, did remove respondent, Kerfoot, from his position as superintendent of
said road, and did appropriate his salary to
himself, through one of the relators, his
kinsman Louis B. Houck. That the said
Pemiscot Railroad Company is, and was at

the time of the attempted consolidation
aforesaid, hopelessly insolvent
That its
debts have not been i>aid, except such as
were paid out of the earnings of the St.
Louis, Kennett & Southern Railroad Company as aforesaid, and that said attempted
consolidation was but a part of the plan of
said Houck to secure and absorb both properties.
That by reason of all of which the
said St Louis, Kennett & Southern Railroad
Company has become greatly embarrassed
financIaUy, and that a continuation of such
acts of mismanagement will bring about
the Insolvency and bankruptcy of said corporation.
"The prayer of the bUI is that relators, as
officers of said company, be restrained from
diverting further amounts of money from
the treasury of said company; that they be
suspended from office as directors, etc, and
tiiat a new election be ordered to be held to
supply the vacancy thus to be created; that
an accounting be had with respect of the
funds diverted as aforesaid; that a decree
be rendered annulling said pretended consolidation, and restoring the funds' so diverted from the treasury of the St. Louis, Kennett & Southern Railroad Company; that
said 300 shares of stock, or their proportionate interest therein, transferred by said Kerfoot and McCarty, be restored to them, and
that said contract under which the transfer
was made be annulled, for reasons aforesaid;
that said issuance of the 1,360 shares of
stock be annulled and canceled, for the reasons before mentioned; and that said Houck
be required to account for the benefits that
have accrued to him by reason of the trans-
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fer of said 300 shares of sto(^, and the issuance of said 1,360 shares; and that he be
ordered to pay one-half of the same to said
Kerfoot An ofCer ie made to return to said
Eouck one-half ef the shares of stock in the
eonstrnction company before mentioned, and
Hke offer with resi)ect of said extension
bonds. The petition then asks for the appointment of a receiver pending the determination of the issues tendered, in order to
prevent the misappropriation, and to insure
the preservation of the properties involved."
The order of Jndge Wear, appointing the
receiver, is as follows:
"State of Missonri, County of Dunklin— ss.:
In the Carcuit Court, July term, 1896. A. J.
Kerfoot, Plaintiff, v. The St. Louis, Kennett
Railroad Company,
a Corpora& Sotithem
tion, and Iiouis Houck, E. F. Blomeyer, U
B. Houck, Theophilus Besel, and E. S. Mccarty, as Directors in said Railroad Company, and the Pemiscot RaUroad Company,
a
Corporation,
and Robert G. Ranney, Leo
Doyle, Robt. T. Giboney, Louis Houck, and
John R. Jeannin, Directors in Said Railroad
Company, and Louis Houck, Defendants.
In
Vacation. Order of Appointment of ReceivNow, on this 11th day of April, 1896,
er.
comes A. J. Kerfoot, and presents to me,
John G-. Wear, judge of the circuit court of
Dunklin county, Missouri, in vacation, at
chambers, in the city of Pedlar Bluff, in the
county of Butler, in the state of Missouri, a
certified copy of his petition filed in the office
of the derk of the said circuit court of said
DunJdin county, in a certain cause entitled
above; and with it he presents I^ motion,
verified by his affidavit, by which he asks
the appointment of a receiver of the real
and personal property of the said defendant
corporations named above, which said motion is hereto attached. And the said John
having heard
O. Wear, Judge as aforesaid,
said motion, and having duly considered the
same, together with the facts offered in connection therewith, does hereby order that
Samuel W. Fprdyee, of the city of St. Louis,
Missouri, be, and he is hereby, appwnted as
receiver of all and singular the real and personal property, wherever situate, of the said
St Louis, Keimett & Southern Railroad Company, and of the said Pemiscot Railroad
Company, and that he shall immediately
qualify aa such^ by giving bond for the faithful performance of his duties as such receiver, in the sum of twMity-five thousand dollars, and that after his qualification as such
receiver, having duly taken, the oath prescribed, he shall proceed to the county of
Dunklin, and to the county of Pemiscot, in
the state of Missouri, and shall take charge
of the said property of the said railroad companies, including the rolling stock, the depots, books, and papers of the said companies, and that he shall then take an inventory of all of the said property so taken
of by him; that he shall manage
charge
carefully and
tt>e said raiLc.>ad properties

825

that he shall continue to fulfill
and perform all of the existing contracts of
the said raUroad companies until the further
order of the court in the premises; that he
shaU discharge all of the current expenses
of the management as such receiver out of
the earnings of the said roads while they
are in his hands or custody; that he shall
keep an accurate and exact account of the
expenses and of the income of the two said
railroads, the one extending from CampbeU, Missouri, fo Kennett, Missouri, and the
other extending from Kennett, Missouri, to
Caruthersville, Missouri, preserving the said
expenses and income sepaiate in all of the
transactions of himself as such receiver, and
that he shall keep and maintain the said
properties in good condition until the further
order of the said circuit court of Dunklin
county, or the judge thereof in vacation;
and that he make a full report of his acts as
such receiver to the next term of said court,
unless ordered to do so before that date. It
Is further ordered that each and every agent
and employe of the said defendant railroad
companies named above, whether regarded
as the employes of the said companies as one
corporation, or as two separate corporations,
shall, upon the demand of said Samuel W.
Fordyce, after his qualification as such receiver, immediately yield to said receiver
the possession and control of all the property, books, and accounts of the said defendant railroad companies or company, and the
said Louis Houck and the other defendants
named as the officers and directors of said
defendant companies are hereby ordered to
turn over and deliver to the said receiver
aU of the books and papers of the said company or companies which pertain in any wise
to the management and business of the said
company or companies.
It is further ordered
that in the event that any such employe of
said company or companies shall fail or refuse to so deliver to said receiver the property in his said care and custody, or should
said defendants fail or refuse to so deliver
to said receiver the books, papers, or other
property of the said defendant company or
companies, the said receiver shall at once
report the person so failing or refusing to
the undersigned judge for his further orders
in that behalf.
The said defendants and
their employes are hereby enjoined and forbidden from in any manner interfering with
the said possession of the said receiver aftdiscreetly;

er he shall have obtained the possession of
the said property hereby ordered into his
hands, until the further orders of the said

court, or of the judge thereof in vacation.
is further ordered that this order be filed
In the office of the clerk of said court of said
Dunklin county, and that a certified copy
thereof be furnished the said Samuel W.
Fordyce, as such receiver, and that a dulycertified copy thereof be served upon the defendants named above. It is further ordered
that the said defendants be notified to a,p-
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pear before me, the undersigned Judge of
the circuit court, at the next term of the circuit court, in the county of Dunklin, in the
state of Missouri, then and there to show
cause. If any they can, why the appointment hereby made should not be continued,
and the property liept by the said receiver,
pending a hearing upon the merits of this
controversy, and until the said defendants
may be heard upon the merits thereof. And
the service of a duly-certified copy hereof
shall be deemed sufficient service of the said
notice.
Done at chambers in the city of Poplar BlufC, in the county of Butler and state
of Missouri, this 11th day of April, 1896.
John G. Wear, Judge."
The writ Issued by Judge Wear for the
seizure and delivery of the prop«ty of the
railroad company is as follows:
"State of Missouri, County of Dunklin— ss.:
In the Circuit Court, to July Term, 1896. A.
J. Kerfoot, PlalntlfE, v. The St Louis, Kennett & Southern Railroad Company, a Corporation, and Louis Houck, E. F. Blomeyer,
L. B. Houck, Tbeophilus Besel, and B. S.
McCarty, as Directors in said Railroad Company, and the Pemiscot Railroad Company, a
Corporation, and Robert G. Ranney, Leo
Doyle, RobL T. Giboney, Louis Houck, and
John R. Jeannin, Directors in said Railroad
Company, and Louis Houck, Defendants.
To W. G. Petty, Sheriff of Dunklin County,
Whereas, it appears to me, John
Missouri:
G. Wear, judge of the circuit court of said
Dunklin county, Missouri, sitting in chambers,
in vacation, by the report of S. W. Fordyce,
whom I did on the 11th day of April, 1896,
api>oint as receiver of all of the property of
the said St. Louis, Kennett & Southern
Railroad Company, and of the said Pemiscot
Railroad Company, which report is duly verified, that the said Samuel W. Fordyce did
on said 13th day of April, 1896, proceed to
the town of Kennett, In said Dunldin county, Missouri, and did then and there cause
to be served upon one Louis B. Houck, whom
of
he found in the charge and management
the said property of the said railroad comnamed above, a dulypanies or company
certified copy of my order made in the
above-entitled cause, appointing him, the
said S. W. Fordyce, as such receiver, and
that he did then and there demand of the
said Louis B. Houck the possession and
custody of the property of the said railroad
companies or company, and did demand that
the said Louis B. Houck relinquish the possession and control thereof to him, the said
receiver, and that said Louis B. Houck did
then and there fail and refuse so to turn
over and deliver to said receiver the possession and control of the said railroad or railroads, and of the said property of the said
railroad company or companies, and did then
and there fail and refuse to relinquish the
said possession
and control thereof; and
that the said Louis B. Houck did vdllfully
Tiolate the commands of my said order of

appointment of the said Samuel W. Fordyce

Tliis is, therefore, to comas such receiver:
mand you that you do forthwith summon
the power of the said county of Dunklin, If
necessary, and that you proceed to the property of the said railroad company or companies named above, and to its railroad office
or offices, wherever situate or found in your
county, and that you put and place the said
Samuel W. Fordyce, as such receiver, in
charge, custody, and possession thereof, and
that you dispossess therefrom, and from
every portion or part thereof, the said Louis
B. Houck, or any other official or employs
or agent of the said Louis B. Houck or of
the said railroad companies named above, or
of any defendants named herein above; tnat
you take and deliver to the said receiver all
of the engines and cars and other equ^
ments of the said railroad or railroads, all
of its books and papers, its tickets and other
property, its deiwts and ticket
movable
offices, and every other property of every
description.
You are further commanded
that you immediately take into your custody
the body of the said Louis B. Houck, and
him safely keep, so that you have him, the
said Louis B. Houck, before me, at cliambers, in the city of Poplar Bluff, in the county of Butler and state of Missouri, on
Thursday, April 16, 1896, then and there to
show cause, if any he can, why he should
not be committed to the common jail of said
Dunklin county for his disobedience of my.
said order of appointment of said receiver.
And you are further commanded that if any
other person shall attempt to obstruct the
full and free execution of the above order,
or to aid or assist in the attempt to remove
any of the said property from the said county
of Dunklin, except by orders of the said receiver, you shall, by virtue hereof, arrest each
and every such person, and have him or them
before me at the time and place designated
above, then and there to be further dealt
with according to law. In testimony whereof, I have hereunto set my hand, at chambers, in the town of Bloomfield, in the county
of Stoddard and state of Missouri, this 14th
day of April, 1896.
John G. Wear, Judge of
the Circuit Court of Dunklin County, Missouri."
The return of the sheriff upon the above
writ follows:
"Executed the within writ in the county
of Dimklin and state of Missouri on the 14:th
day of April, 1896, by placing S. W. Fordyce, as receiver, in charge of the depot and
all of the property of the above-named
company or companies which were at that
time at the town of Kennett and In said
county, including one engine and two passengM coaches, which were afterwards taken
away by L. B. Houck, and carried eastward
Into Pemiscot county, Missouri.
did further on the 15th day of April, 1896, put the
said receiver in charge of all the remainder
of the property of the said companies or com-
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The plaintiffs are the St. Louis, Kennett &
Southern Railroad Company, Louis Houck,
and a number of other shareholders in said
company.
The defendants are the learned
circuit judge <rf the Twenty-Second circuit,
and Messrs. Kerfoot and Pordyce, plaintiff
and recover in the proceeding before the
Judge. The object of the action Is to obtain
a writ of prohibition against the enforcement of certain orders entered by the judge
in vacation of the court. Copies of those orders will be printed in the official report
The claim of plaintiffs here is that the
orders are void, because made withottt jurisdiction, or, at least, that they are in excess
of any jurisdiction which the circuit judge
might properly ex^cise tn the proceeding as
it then stood. In response to a preliminary
rule in prc^bition, defendants made separata
returns, and plaintiffs replied thereto.
It
will not be necessary to state the terms of
those pleadings at any great length. The
facts on which the result of the action in
this court depends are few, and need not be
obscured by elaboration of the minor features of the controversy. Those facts are
also admitted by the pleadings. The old St.
Louis, Eennett & Southern Railroad ConK
pany (which we shall call the "Old Kennett
Rioad" for a short name) was incorporated in
1890 to operate a railroad, about 19 miles
long,
between Campbell and Kennett, In
Dunklin county.
A new company of the
same- title was formed In 1895 by an alleged
consolidation of the old Kennett road and
the Pemiscot Railroad Company, which had
been organized in 1892 to extend the railroad
The latter
from Kennett to Caruthersville.
place is In Pemiscot county, on the Mississippi riv^. The validity of that consolidation is attacked in the petition filed in the
The ostensible public
case on the circuit.
evidence of the consolidation is the certificate issued by the secretary of state of Missouri, proclaiming a compliance with the
statutory requirements In regard to the
imion of such corporations. Rev. St 1889,
The property formerly owned by
§ ^67.
the two old companies was In custody of the
new Kennett road, which operated a line,
about 44 miles in length, from Campbell to
Caruthersville (via Kennett), when Kerfoot's
petition was filed. For the purpose of the
hearing In this court, the version which that
petition gives of the dealings between Kerfoot, Houck, and the companies will be ac-
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This action is original in the supreme court
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M. R. Smith, for plaintiffs.

cepted as reliable; In determining the propriety of the proceedings which followed.
The statements of that petition need not be
repeated.
They will be referred to as occasion requires. An ex parte application for
the appointment of a receiver was made to
the circuit judge, in vacation, on representations additional to the petition. The sub-A
stance of those representations Is that If \
such appointment were not made the property of said railway companies would "be (
wasted pending the determination of thej
said litigation," and the rights of the plain-;
tiff "suffer irretrievable Injury," etc.
The
application excused the want of notice therei
of to defendants on the ground "that the
givmg of the said notice would tend to de^
feait the object sought to be obtained by the;
said appomtment in this, to wit: that thai
said Louis Houck Is In exclusive charge of
all of the books showing the condition
the affairs of the said companies, and has
persons in charge of the various c^ces and
property of the road, who are entirely under
his control; that the said Louis Houck would
so handle and dispose of the books and property of the said companies that the order
of appointment of a receiver. If made upon
notice, would not avail, and would not be
obeyed; the books and movable property of
the said c(HnpanIes would be removed from
the said counties In which said property is
situate, and would be removed from the
state, so that the said processes of the said
court would not be effectual to compel the
delivery thereof to the receiver which might
be appointed"; "that by the removal of the
said books of the said companies the object
of the appointment of such receiver would
be frustrated, and his performance of his
Bald duties would be made difficult, if not
impossible; that all of the said defendants,
directors in the said corporations, are under
the control of the said defendant Louis
Houck";
and "that. If the said defendants
reshould have notice of this application for
ceiver, they would resort to various tricks
and devices to delay this proceeding, and in
the meanwhile to further wreck said property; that the said defendants now are plotting to deprive this plaintiff of his property
Interest in the St. Louis, Kennett & Southem Railroad Company, by means of a fictitious and fraudulent assessment upon his
said stock; and that the giving of the said
notice would have the effect to destroy the
benefits sought In the appointment of the
The circuit judge granted
said receiver."
the application, without notice to defendvacation order, at Poplar
ants, and made
Bluff, in Butler county, the terms of which
are s^ forth at large In the statement acThe main features
comi>anying this opinion.
of the order are that Mr. Fordyce was appointed receiver of all the real and personal
property of defendant companies. He was
directed to Immediately qualify, by giving
bond, etc, and then to take charge of all
a

pany In my salfl county. Saifl Louis B.
Houck was not arrested as ordered above,
because he left the said county of Dunklin.
W. G. Petty, Sheriff of Dunklin County,
Mo."
Other necessary facts appear In the opinion of the court.
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the real and personal property of said companies, "including the rolling stoclt, the depots, books and papers, of the said companies'*; to "manage the said railroad properties carefully," and "continue to fulfill and
perform all of the existing contracts of the
said railroad companies until the further
order of the court in the premises"; to keep
accounts, make reports, etc. The order further directed defendants to deliver all said
property to said receiver, and enjoined them
from interfering with the possession of the
latter. TTie defendants were further ordered
to appear before the judge "at the next term
of the circuit court in the county of Dunklin," then and there to show cause why the
receivership should not be continued "pending a hearing upon the merits." This order
was dated April 11, 1896. The next term
of the Dunklin circuit court, as appointed by
law, will begin on the second Monday (the
Sess. Laws 1892, p. 13,
13th) of July, 1896.
An ordinary summons to defendants
{ 50.
to appear and answer the petition in the
cause at the opening of the July term of
the circuit court of Dunklin county was
issued on the 10th of April, 1896. Mr. Fordyce, at the time of his appointment as receivei-, was president of the St Louis Southwestern Railroad Company, popularly known
as the "Cotton Belt" route. It is alleged in
the petition for prohibition in this court that
the latter is "a competitive railroad company, whose iwllcy has ever been hostile te.
relaitor railroad company, for the reason
that it occupies the same teiTltory for business," and that the connection of the Kenr
nett road with the Mississippi river secures
to the people of Dunklin and Pemiscot counties advantages of competition between that
road and the Cotton Belt. There is no denial of these allegations in the return of any
of the defendants to the preliminary rule In
aiis court, and like statements as to the
roads being in competition appear in the
The above recital
replies to the returns.
shows the substance of the charges on that
poinst "When Mr. Pordyce, in obedience to
the order for his appointment, demanded
possession of the Kennett road, the oflBcers
in charge of the property refused to deliver
It. That demand was the first actual notification given to them of the receivership.
After the refusal to turn over the property,
an application was made to the circuit judge
for further action, whereupon he issued the
writ or warrant of date April 14, 1896, to
the sheriff of Dunklin county, directing him
to summon the power of his county to pat
the receiver In pos8essi<»i of the property of
the two railroad companies, and to dispossess any official of said companies. The
warrant Is recited In full In the statement
accompanying the opinion. But it may be
properly noted here that tibe warrant was
leetied tn Stoddard county. It directed the
arrest of Louis B. Houck, and that he be
produced before the circuit judge, at ehaxo-

Bluff, Butler
bers, in the city of Poplar
county, April 16, 1896, to show cause why
he should not be committed to jail for disof the order appointing the reobedience
ceiver.
Under the last-described writ, the
sheriff put Mr. Fordyce, as receiver, into
of the property of the Kennett
possession
railroad in Dunklin county, and otherwise
returned the order unexecuted, for the reasons appearing in his return. At that stage
of the case the application for a prohibition
was presented to the supreme court, and a
preliminary rule issued.
1. It is urged by defendants that prohibition is not applicable to the situation existing on the circuit in the receivership case,
and that no review can occur at this time
as to the propriety of the disputed orders.
But, if those orders were beyond the legitimate authority of the judge, the enforcement
of them may be prohibited. Morris v. Lenox
The fact that the suit in
(1843) 8 Mo. 252.

the circuit court invokes the equity powers
thereof does not preclude the use of a prohibitory writ to keep the judicial action within the limits marked by law. A court of
equity, no less than a court of law, may
be called back within the boundaries of its
rightful jurisdiction by the process of prohibition. Where a court or judge assumes to
exercise a judicial power not granted by law.
It matters not, so far at coucems the right
to a prohibiticm,
whether the exliibiticwi of
power occurs in a case which the court is
not authorized to entertain at all, or Is merely
an excessive and unauthorized application of
judicial force in a cause otherwise prt^erly
cognizable by the court or judge In question.
State V. Walls (1892) 113 Mo. 42, 20 S. W.
883; In re Holmes (1895) 1 <4. B. 174. Prohibition, however, will not ordinarily be granted where the usual modes of review by appeal or writ of errcw fnrnleh an adequate and
efficient remedy for the correction of an Injury resulting from the unauthorized exerBut where those \
power.
cise of judicial
remedies are inadequate to the exigency of
the situation. In a particular case, a supervising court may properly interfere by the
remedy now asked. If the orders in the Ketfoot suit were in excess of the jurisdiction
of the learned judge who entered them, and
If they have resulted in the seizure of a large
part of a railroad line, and its detention from
those entitled to— and whose duty requires
of
them to— operate it for the convenience
the public, the case is one which would perant, If not demand, the application of a writ
of prohibition to eerrect the wrong compbUited of. The remedy of prohibition affords opportunity for a direct attack upon
proceedings questioned upon the point of
JHTisdietioa. If the facts shown by a rewwd
reveal an imwaiTsuited application of judicial
power, causing an Immediate aitd wrongful
invasion of rights of property, the wilt of
prohibition may go to check the execution of
any unfinished part of the extrajurisdictional.
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programme that may have been outlined.
Sometimes the writ may be so shaped as to
undo the steps that have been taken in such
a programme. To justify the use of the writ, it
is not essential that the proceedings in dispute ^ould be so entirely void as to warrant
a declaration of nullity upon a collateral inquiry. The statute governing proceedings in
prohibition makes no change in the ancient
law on these points. Laws 1895, p. 95.
2. The plaintiffs in this court contend that
the learned judge had no jurisdiction to appoint a receiver for the railroad company upon
the showing made by the petition of Kerfoot,
and that the order of appointment is therefore a nullity. It is true that there are precedents declaring that, in the absence of
statutory authority for so doing, the property of a solvent and going corporation
cannot rightfully be taken from the control
of its officers at the suit of a mere creditor
at large, and be placed in the hands of a receiver, on account of mismanagement merely, or to secure the performance of some
engagement of the company, even in regard
Some decisions have gone so
to its shares.
far as to correct, and even to prohibit, such
as entirely beyond the general
proceedings,
jurisdiction of courts of equity. Port Huron
& G. R. Co. ▼. Judge of St Clair Circuit
31 Mich. 456; Iron Ca v. Wilder
(1875)
Mason v.
(1892) 88 Va. 942, 14 S. B. 806;
Supreme Court of Baltimore City (1893) 77
Md. 483, 27 Atl. 171; In re Binghamton General El. Co. (1894) 143 N. Y 261, 38 N. E.
297; People v. Weigley (1895) 155 lU. 491, 40
N. B. 300; State v. Superior Court of Pierce
County a895) 12 Wash. 677, 42 Pac. 123;
Fischer v. Superior Court of San Francisco
But in view
(1895) 110 Cal. 129, 42 Pac. 561.
of the other serious and sufficiently difficult
involved in the case at bar, and
question
the desirability of prompt announcement of
tJie conclusion that has been reached, we shall
not now stop to investigate the soundness of
plaintiffs' contention above stated.
3. A power to ^point receivers is expressly conferred upon judges of trial courts in
vacation l^ section 2193, Rev. St. 1889,
which greatly broadened the terms of the old
law (Gen. St. 1865, p. 678, § 52) under which
State V. Gambs (1878) 68 Mo. 289, was deWe shall not be obliged to consider
cided.
whether the judge might not appoint a receive In vacation by virtue of Inherent
power in the circuit court to make such an
order, for in the instance under review the
order was made in another county than that
in which the petition for a receiver had been
filed. The inherent as well as the express powers of a court must be exercised
of that
within the territorial jurisdiction
enlarges
the
field
law
positive
court, unless
of their nae. But, whrare a judicial power
is given by statute to a judge in vacation, he
may exert that power (at least within his
in the county where
circuit) out of as weU as
the cause is pending, unless there is some-
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thing In the statutory authority to forbid such
action. It may be conceded for the present,
without examining the proposition closely,
that the power given to the judge to appoint
a receiver carries vrith it, as a necessary incident, a power in his court. It not in thel
judge personally, to enforce obedience to
orders made
within the ambit of that
power, and in accordance with established
principles of law governing the exertion\
of such a power. (As to the mode of
applying that power we shall have more
to say in the next section of this opinion.)
But the judicial authority to deal with property by means of a receivership is not unlimited or absolute. Harris v. Beauchamp'
By a very late statute"
[1S94] 1 Q. B. SOL
of Missouri an appeal may be taken from any;
order "refusing to revoke, modify or changef j
an interlocutory ordsr appointing a receiveiij
at receivers."
The same statute further'
provides for a very summary determlnatioH
of such appeals, and tac that reason directs
that they shall, on motion, be advanced on
the appellate docket.
Laws 1895, p. 91,
amending Rev. St 1889, §2246.
The pur^
pose of this enactment is to moderate the
hardships resulting from the long continuance of receiverships granted on insufficient
grounds, when no review of interlocutory appointments was permissible. The reports of
court proceedings in the United States prior
to the passage of that act afforded illustrations of the injuries possible from erroneous
judicial action in the matter of receiverships,
—injuries for which the law seemed to
The right to a
afford no adequate redress.
summary review of an interlocutory order
maintaining a receivership Is clearly given
It is a valuable and
by the statute cited.
substantial right The administration of the
law must conform to the intent of the legislature in regard to it Andrews ▼. National
Foundry & Pipe Works (1894) 18 TJ. S.
Ak). 458, 10 C. C. A. 60, 61 Fed. 782. It is
noticeable that a prompt review is allowed
by the act of 1895 only where the order continues, not where it dissolves, the receivership. Thus the statute is plainly aimed at
the possible abuse of maintaining a receiver^
ship (without just grounds) beyond a period
required for an investigation of its correctIf the purpose of the new law Is kept
ness.
in view and effectuated, the procedure in
such cases must be shaped so as to permit a
^eedy review of interlocutory orders appointing receivers in vacation as well as in
term. Otherwise such orders, in many parts
of Missouri, might stand for nearly half a
year without the possibility of even a first
review, under the existing law in regard to
terms of court Laws 1892, p. 10, §30 and
following.
In other states where statutes \
allow appeals from Interlocutory Injunction j
etc., tt j
orders, appointments of receivers,
has been hrfd that the appeals may be taken
Griffin v. ;
In vacation as well as in term.
etc, Ooi. I
Montana,
201;
Ala.
9
Bank (1846)

i
i
\
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further continuance of the receivership.
What Is such reasonable time will depend on
the circumstances of each case. But we
have no doubt that three months is beyond
(and very far beyond) any reasonable day
for the showing of cause. The statute allowing appeals from Interlocutory receivership orders must be given due force.
It
contemplates that an early opportunity shall
be allowed to combat and, If desired, to
review, the appointment
The courts must
yield to that obvious purpose, and permit no
receivership to stand without a simimary
opportunity to review the equity of it.
When a judge in vacation deems the exl-^
gency sufficiently great to warrant an ex
parte order for a receivership of property,
such as that in question here, he should by
the same order appoint a very early da,y for
the showing of cause against the order by
defendants, so that the latter may then have
opportunity for the motion to vacate which
the statute permits. Our law confers. Indeed, power to appoint a receiver In vacation, but It also allows an appeal from an
order refusing to vacate an Interlocutory appointment. A reasonable construction of the
latter act would appear to permit in vacation
a motion to revoke the appointment in vacation; otherwise «ie of the chief remedial
objects of the appeal statute on this subject
would be frustrated. It has been held by f
some courts that a power to do a certain ■
judicial act out of term implies a power to
[
undo that act If justice appears to require!
that move.
Railroad Co. v. Sloan (1877) 31 i
Ohio St 1; Walters v. Trust Co. (1892) 50*
'
Fed. 316.
We hold that the learned judge's >
order in the case on the drcnit was In excess
of the limitations on the power of appointment without notice, which we think the law
Imposes by the clearest Implication.
4. But another patent infirmity Is noticear
ble in the proceedings In question. Had the
first order fixed a reasonable date to show
cause against it the question of the jurisdictional validity of the second order (the order
to the sherifO would demand serious attention. That order was made after the refusal
of the superintendent of the new Kennett
road to surrender possession to the receiver.
The petition itself gave notice that the pn^
erty over which the receivership was sought
to be established was in possession
of the
new company by virtue of the alleged consolidation.
The old Kennett Company and
Its directors were parties defendant in the petition. The new company was not a party to
It for the list of directors shows that only
the old company was pointed out as defendant The receivMship asked of and granted
by the court reached for the property of the
old Kennett C!ompany, and of the Pemiscot
Railroad Company. "The directions to the receiver exhibit that meanii% of the order quite
clearly. Then
was evidently beycmd the
seizure
IMJwer of the learned judge to order
of property in the possession of the new com!

j'.

a

'.

V. Helena, etc, Co. (1887) 6 Mont 416, 12
Pac. 916; Railroad Co. t. Dykeman a892)
Such rulings ap133 Ind. 56, 32 N. B. 823.
pear necessary to conform to the plain design
of the legislation on that subject The new
provisions In this state most clearly import
that persona whose possession is to be invaded by a receivership shall have at least
a prompt and fuU opportunity for a hearing
(both preliminary and by appeal) as to the
justice and equity of such a drastic remedy.
Keeping the purpose of the new statute in
mind, how must we regard the orders of the
learned circuit judge in the Kerfoot suit?
The appointment of the receiver was made
without notice to, or any hearing of, the
They had no opportunity to
defendants.
offer the facts which they assert, tending to
prove that the demand for any sort of receivership was without foundation. The
learned judge's order fixed a time, three
months distant, at which they might show
cause why the reeMversliip "should not be
continued, and the property kept by the said
receiver, pending a hearing upon the merits."
The details of the order plainly contemplate
that meanwhile the railroad was to be operated and managed by the recelvw; at least
until the next term of court, then three
months off. The receiver was directed, for
Instance, to perform existing contracts "until
the further order of the court"
The whole
framework of the order suggests that the
receivership was established for at least a
The facts which justify
rfhree-months term.
' the appointment of a receiver, without notice
! to the party whose pr-ssession is disturbed,
'
Nothing but the
at best
are exceptional,
'plainest showing of an Imperative necessity
for such an order, to prevent a failure of
justice, should move a court to grant a motion to that end, though there Is no hard and
fast rule, that we can give, prescribing when
the discretionary power to make such an
order may or may not be used. But of this
proposition we feel sture:
that under our
existing law no temporary receivership can
rightly be set up, to last three months,
without affording first a hearing to the party
whose possession of property Is determined
by such an order.
If the court had been in
session, so as to permit immediate application to modify the order, the relief then possible might affect the applicability of a
prohibitory writ But the facts here are
r different
In vacation, at least a party
should not be obliged to hunt up the judge
for a correction of an order made in excess
of his power in the premises.
The right to
appoint a temporary receiver in vacation is
limited by the necessity from which alone
the right to make such appointment springs.
Larsen v. "Winder (1896; Warfu) 44 Pac.
123.
No court in Missouri may, without
notice, declare a receivMBhlp, pending suit
for a longer time than is fairly and reasonably requisite to allow the defendant whose
possession is invaded, to show cause against

a
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pany wlttiont at least glying the latter an opportnnlty to show cause against the proposed
By that order the learned judge virorder.
tually decided that the transfer to the new
company was invaUd, and the union of the
two old companies merely nominal. That
ruling was made without any but an ex parte
bearing, as against a stranger to the case in
court. The order to the sheriff was in the
nature of a writ of assistance, as known to
the chancery practice.
Such a writ could not
rightly be issued, even on a final decree (and,
for stronger reason, not upon an ex parte interlocutory order), as against one not a party
to the STUt, without a chance to the latter to
show cause against the order therefor. People V. Rogers (1830) 2 Paige, 103; Howard v.
Railroad C!o. (1879) 101 U. S. 848; State v.
Ball (1892) 5 Wash. 387, 31 Pac. 975. The
summary writ, issued from another county,
to seize the property and deUvrar it to the receiver, was beyond the jurisdiction
of the
learned judge, so far as it concerned or affected the rights of the new Kennett Company; and, as to the latter company, the effect of the writ should be checked by the prohibition now invoked.
5. The fact that no objection was made on
the circuit to the want of jurisdiction is no
barrier to a prohibition, where the order complained of was entered In vacation, ex parte,
and the defect of jurisdiction appears on the
face of the papers. Nor can the want of an
exception to the objectionable order have any
weight where no c^portunity to except was
bad by reason of the ex parte nature of the
order.
6. Assuming
that the learned judge was
without jurisdiction to require the immediate
delivery of the property of the new Kennett
Company to the receiver without a hearing,
then the disobedience of the order by Mr.
\H,
Hont^ as superintendent of that company,
\jnivolves no contempt. It Is always permissible to show, upon process .for contempt, that
the order disobeyed was beyond the jurisdiction of the authority from which it emanated.
If that showing is successfully made, no
punishable contempt has been committed. Tn
re Sawyer (1888) 124 U. S. 200, 8 Sup. Ct
482; Smith v. People (1892) 2 Colo. App. 99,
29 Pac. 924; Schwartz v. Barry (1892) 90
Mich. 267, 51 N. W. 279; State v. Winder
0896; Wash.) 44 Pac. 125.
7. It Is mslsted by the plaintiffs
In thler
court that the action of the learned circuit
Judge was void because the appointee named
88 custodian of the pre^ierty could not lawfully be appointed receiver of their railway
line. Tlie constitution declares that: "No
raOroad or other ccap<>ratlon, or the lessees,
purchasers or managers of any railroad corIn any way control,
poration, shall • • •
any railroad corporation owning or having
Tmdo: its ecmtrol a parallel or competing line;
nor shall any officer of such railroad corporation act as an officer of any other railroad coi^
poration owning or having the control of a
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parallel or competing line. The question
whether railroads are parallel or competing
lines shall, when demanded, be decided by a
jury, as in other civil Issues." Const. 1875,
art 12, § 17. Two aectlons of the statute law.
In furtherance of the purpose of the organic
law quoted, are as follows: "It shall be unlawful for any railroad company, corporation
or individual owning, operating or managing
any railroad in the state of Missouri, to enter
Into any contract, combination or association,
• * • or
in any way whatever to any degree exercise control over, any i-allroad company, corporation or Individual owning or
having under his or their control or management a parallel or competing line in this
state,
but each and every such railroad,
whether owned, operated or managed by a
company, corporation or individual, shall be
run, operated and managed s^arately by its
own officers and agents, and be dependent for
Its support on its own earnings from Its local
and through business In connection with other
roads, and the facilities and accommodations
it shall afford the public for travel and transportation under fair and open competition."
Rev. St. 1889, § 2569. "It shall be unlawful
for any officer of any railroad company or corporation, or any individual owning, operating
or managing
any railroad in this state as
a common carrier,
to act as an officer of
any other railroad company or corporation
owning,
operating
or managing,
or having
the control of a parallel or competing line,
and the question whether raih'oads are parallel or
competing
lines
shall
be decided
by a jury, when so demanded."
Id. §
2570.
At various pohits In the state statutes concerning railroads, receivers are menti(Hied among other managing operators of
such lines.
Rev. St 1889, §§ 2631, 2644, 2645. \
So that it Is obvious that the president of
parallel or competing raUroad, however high
[
his business quali&catlcms, is not eligible tow
appointment as receiver of the competing rail- /
way line, in Missouri.
The fact Is alleged in '
this court that Mr. Fordyce is the president
ot the Cotton Belt Route, and that it Is a railway In competition with the new Kennett
road. The fact stands admitted by the pleadings here, in their foresent form. But, to
make it available as the groundwork of a iffoMbition, the fact should appear in some way
In the proceedings on the circuit. It does not
appear In the record of those proceedings.
Nor does It appear that the learned circuit
Judge was aware of the fact when the appointment was made.
Hence we are not called upon to say whether or not the fact would
furnish of Itself a cause to prohibit the execution of the order of anointment.
8. The summary order for the seizure of the
I»operty In imssession of the new Kennett
road was, we think, in excess of the rightful
power of the learned circuit judge In vacation. We hence consider that the rule In
prohibition should be made absolute, and direct that judgment for a peremptory writ be
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entered, ^rohiUting the rticnit judge frxMn
enforchiS any order heretofore made In the
Kerf oot case, under which said receiver has
taken possession, or is attempting to talce possession, of some part of the railway or other
property of the St Louis, Kennett & Southern
Railroad Company, or of the Pemiscot Railroad Company,
and prohibiting him from
making any order (upon the priding petition
of said Kerfoot in said cause) directing or
permitting any receiver to take possession of
any property of said companies without first
allowing the presoit St Leois, Kennett &

Southern Railroad O^pany an omMrtunity
to be duly heard; and by the writ the said receiver will be pndiibited from attempting to
take or hold possession of any property of
said railroad c(Hnpanies by virtue of said order, and the receiver will further be ordered
to restore forthwith any and aU property of
the new Kennett road tliat may be in his possession by reason of his said receiversMp.

BRACE, C. J., and GANTT, MacPARLANE, BURGESS, and ROBINSON, JJ., conSHERWOOD, J., dissents.
cur.
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Court of Appeals of West Virginia.
Nov.

28, 1899.

Appeal from circuit covirt, Tyler county; B.
H. Freer, Judge.
Bill by J. M. Ohilders and another against
S. H. Neely.
Judgment for plaintiffs, and defendant appeals.
Reversed.

F. L. Blackmarr, for appellant Robert MoEldowney and G. M. McCoy, for appellees.
a

BRANNON, J. Childers and Ramey filed
bill in equity in the circuit court of Tyler

against Neely, praying that a partnership between them be dissolved, an account taken "of
all its accounts, dealings, and transactions
whatever," and that a manager be appointed
to take charge of the property. The business
was oil production. Neely admitted the Joint
enterprise, but denied the partnership; and he
joined in request for account, and did not resist a dissolution, if a partnership. The decrees made a partial account, decreed its balance against Neely, and denied him further
participation in the partnership, and he a.ppealed.

This case raises an Interesting and impwtant subject in this mining state; that is,
whether, and when, joint tenants or tenants in
common, jointly operating for oil, are partThe bill asserts a
ners, or merely co-owners.
while Neely denies it; asserting
partnership,
that it is a case, not of partnership, but coownership.
In two leases of town lots for oil and gas
purposes, Childers owned a one-fourth interest; Ramey, a three-eighths interest; Neely, a
They were so far joint'
three-eighths interest
They agreed to develop the lots for
tenants.
oil, but made no written articles of partnership,— in fact, no oral express formation of a
partnership. They simply, by an indefinite
understanding,
agrfeed to develop their common property, each giving his skill, paying his
share of outlay proportionate to his ownership, and getting his share of the product proI use the word
portioned to such ownership.
"product" instead of "profits," because there
was no contract explicit on this point to distin"Partnership must
guish product from profit
of
be distinguished from joint management
Where two partproperty owned in common.
ners own a chattel, and make a profit by the
use of it, they are not partners, without some
T.
special agreement which makes them so."
Pars. Partn. § 76. Two heirs or other co-owners of a farm, jointly farming it for profit are
not partners. There Is a peculiar partnership,
called a "mining partnership," partaking partly of the nature of an ordinary trading or general partnership, on the one hand, and partly
It is
of a tenancy in common, on the other.
an Important question to those engaged in the
oil and other mining business whether each one
is Jointly and severally liable for all the doings
of every or any other of the associates in the
H.& B.EQ.(2d Ed.)— 53
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venture, as In ordinary trading partnerships.
What is a mining partnership? 15 Am. &
Eng. Enc. Law, p. 609, says: "When tenants
in common of a mine unite and co-operate in
working it, they constitute a mining partnership." Many authorities there cited thus define it
See the California case of Skillman v.
Lachman, 83 Am. Dec. 96, and note discussing it fuUy; Lamar's Bx'r v. Hale, 79 Va,
147.
Mere co-working makes them partners,
Barring. & A. Mines
without special contract.
& M. Courts of equity take jurisdiction of
them as if general partnerships. 2 Colly.
Partn. c. 35. Of course, owners of mines, oil
leases, or farms can by agreement make an
ordinary partnership therein; but "where tenants in common of mines or oil leases or lands
actually engage in working the same, and
share, according to the interest of each, the
profit and loss, the partnership relation subsists between them, though there is no express
agreement between them to be partners or to
Duryea v. Burt, 28
share profits and loss."
Cal. 560. The presumption in such case would
be that of a mining partnership, rather than
an ordinary one, in absence of an express
agreement forming an ordinary general partPerhaps the case of Bank v. Osnership.
borne, 159 Pa. St 10, 28 Atl. 163, and other
cases in that state cited in Bryan, Petroleum
& Natural Gas, 283, would Justify the inference that the parties operated as tenants in
common;
but the current of authority elsewhere recognizes the inference of mining partnerships.
That state does not recognize such
Justice Field said in Kahn v.
a partnership.
Smelting Co., 102 U. S. 645, 26 L. Ed. 266;
"Mining partnerships, as distinct associations,
with different rights and liabilities attaching
to their members from those attaching to

of ordinary partnerships, exist In
Indeed, without them
all mining communities.
successful mining would be attended with difmuch greater
ficulties and embarrassments
One leading distinction bethan at present"
tween the mining partnership and the general
one is that the general one has, as a material
the delectus perelement of its membership,
sonee (choice of person), while the other has
Those forming an ordinary partnership
not.
select the persons to form it always from
fitness, worthiness of personal confidence; but
we know such is not always or often the case
It is because of this delectus
in oil ventures.
personse that the law gives such wide authority of one member to bind another by conOne is the
tracts, by notes, and otherwise.
Hence, when one
chosen agent of the other.
member dies or is bankrupt, or sells his interest to a stranger, even to an associate, the
partnership is closed, one chosen member Is
gone, the union broken, because he may have
been the chief dependence for success, and the
newcomer may be an unacceptable person, who
would entail failure upon the firm. In the
mining partnership those occurrences make no
dissolution, but the others go on; and, in case
a stranger has bought the interest of a memmembers
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ber, the stranger takes the place of him who
sold his Interest, and cannot be excluded.
If death, insolvency, or sale were to close up
vast raining enterprises, in -which many persons and large interests participate, it would
From the
entail
disastrous consequences.
absence of this delectus personae In mining
companies flows another result, distinguishing them from the common partnership, and
that Is a more limited authority in the individual member to bind the others to pecuniary liability. He cannot borrow money or
execute notes or accept bills of exchange
binding the partnership or its members, unless it is shown that he had authority; nor
can a general
or manager.
superintendent
They can only bind the partnership for such
things as are necessary in the transaction of
and are usual in
the particular business,
Charles v. Eshleman, 5 Colo.
such business.
107;
Sldllman v. Lachman, 83 Am. Dec.
96, and note;
McConnell v. Denver, 35 Cal.
365; Jones v. Clark, 42 Cal. 181; Manville
V. Parks, 7 Colo. 128, 2 Pac. 212; Congdon V. Olds, 18 Mont 487, 46 Pac. 261; Judge
V. Braswell, 13 Bush, 67; Waldron v. Hughes,
In fact, it is a
44 W. Va. 126, 29 S. B. 505.
rule that a nontrading partnership, as distinguished from a trading commercial firm, does
not confer the same authority by implication
on its members to bind the Arm; as, e. g. a
partnership to run a theater or other single
enterprise only.
Pease v. Cole, 53 Conn. 53,
22 Atl. 681; Deardorf's Adm'r v. Thacher, 78
Mo. 128; Smith, Merc. Law, 82; T. Pars.
Partn. § 85; Pooley v. Whitmore, 27 Am. Rep.
A mining partnership is a nontrading
733.
partnership, and its members are limited to
expenditures necessary and usual In the parBates, Partn. § 329.
Memticular business.
holding the mabers of a mining partnership,
jor portion of property, have power to do what
may be necessary and proper for carrying on
the business, and control the work, In case all
cannot agree, provided the exercise of such
power is necessary and proper for carrying on
the enterprise for the benefit of all concerned.
Dougherty v. Creary, 89 Am. Dec. 116.
settle much of this case.
These principles
The demurrer was properly overruled, because
there was a partnership, and equity only has
jurisdiction to settle partnership accounts.
5
Am. & Eng. Dec. Eq. 74; 17 Am. & Eng. Enc.

Law,

1273.

Neely excepted to the commissioner's report
of settlement because of the allowance to
Ramey of an expenditure advanced by Ramey
of $369.75, as excessive, and because for repairs on two boilers without his consent. If
the parties were mere joint tenants, consent
would be necessary.
Ward v. Ward's Heirs,
40 W. Va. 611, 21 S. E. 746, 29 L. R. A. 449.
But, being partners, as above stated, a partner has power to order necessary repairs.
Besides, Ramey owned a majority interest.
The boilers were burnt badly, and It seems
that this outlay, though large, is proven, and
was necessary and usual In such a business,

if unattended with other circumstances,
would be clearly allowable under principles
above stated.
The commissioner reports that
the injury to the boilers cajne from neglect of
and,

the pumpers;
but much evidence tends to
show that Ramey, without consent of Neely,
removed the boilers off the ground owned by
the firm, upon a lease of Ramey and Childers,
in which Neely had no Interest, and used them
with another boiler In boring and operating
wells thereon in connection with these wells
of the firm, in Neely's absence, and put too
much work upon them, with inadequate supply of water, which, likely, by heavy firing,
If this Is
caused the burning of the boilers.
so, how can Ramey expect pay for this outlay? Would so serious an injury have occurred to the boilers had this improper use of
them not been made? We cannot say so with
certainty, but it seems not likely. Ramey has
no just claim to be repaid expenditure for repairs caused by himself,— the diversion of the
firm property to his own work, from the work
of the firm. Losses from neglect of duty or
bad faith of a partner, or breach of duty, or
agreement, or Imbreach of a partnership
proper diversion of its property to purposes
foreign to its business, wiU be charged to him,
17 Am. & Eng. Enc. Law,
in accounting.
1217; 1 Colly. Partn. S 312; Story, Partn. §
169;
T. Pars. Partn. f 151. Ramey does not
deny such use.
The exception
for the $239.75 allowed
Ramey for three-eighths of expense seems not
The
well taken, and was properly overruled.
commissioner reports that Neely should be allowed nothing for such use of the boilers for
business of Childers and Ramey outside the
legitimate firm business, yet allows him $100
therefor.
We are unable to say that such sum
is not correct in amount, and will have to sustain the commissioner as to it.
Neely excepted because the commissioner
reported that he was not entitled to any allowance on the claim made by Neely, that by
reason of the use of the firm's boilers in boring and operating wells of Childers and Ramey on adjoining leases owned by them, ia
which Neely was not interested, the two wells
of the firm, which had been bored before the
others were, and were paying wells, were
often shut down and unproductive, while those
other wells were going on, and that by reason
of want of water and steam, and the inadequacy of the engines to run all the wells, five
or six in number, the production of the firm's
The commissioner says
wells was diminished.
injury
that Neely suffered no appreciable
thereby.
If hijured at aU, It was appreciable,
and to be estimated.
Ramey states, in short,
that Neely was not entitled to a cent on this
score. Neely's evidence is distinct that he was
there numerous times, and found these two
wells still. He swears to a large loss from
evithis cause.
He furnishes
considerable
dence to sustain him in some loss from this
score, and it seems that equity should make
some compensation for It. There is evidence
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abundant cause, and the evidence shows
abundant cause, of dissolution.
The bill charges that the plaintiffs and Neely made
settlement to
certain date, but that they had
been unable to get Neely to make a settlement since then; that he was violent and
abusive, had threatened
them with violence,
and declared he would have nothing more to
do with them; that he would not contribute
to expenses; that bills remained unpaid; and
that because of the unsatisfactory condition
of the business, and the "disagreements, dissensions, and disaffections between the partners, the property and business were suffering." The evidence shows these disagreeThus,
was plain
ments and dissensions.
that the business was hopeless of success and
prosperity, and the interests of all parties demanded absolute dissolution at the hands of
the law. Reconciliation, harmony, and success were utterly beyond hope.
17 Am. &
Therefore the court
EJng. Enc. Law, 1104.
should have decreed dissolution absolute, and
directed an account of the partnership, and
wound It up. But It decreed no dissolution,
but, on the contrary, suffered the partnership
still to subsist, and, indeed, go on in the sole
of Ramey, excluding
hands and management
Neely therefrom, and decreed that the settlement by the commissioner should only apply
open to future account.
to Its date, leaving
The decree perpetuated the injunction, forever
prohibiting Neely from participation in the
business, and provided that when he should
pay $487.15 found due from him, and costs,
the Injunction should cease. That excellent,
very late work, containing the leading late
decisions in equity in America and England,
the American and English Decisions In Equity,
collecting decisions
notes
with elaborate
p. 52), lays down the rule that
(volume
equity can only entertain jurisdiction for an
final decree in
account when it can make
the suit; citing Randolph's Adm'x v. Kinney,
Rand. 394. That work (page 109) says, "As
a general rule, a bill for accounting between
partners which does not also seek a dissolution of the partnership will not be maintained;" citing cases,— among them, Coville v.
Gilman, 13 W. Va. 314, in which Judge Green
fully sustains this position. T. Pars. Partn.
Lindl. Partn. 948. If ever there were
206;
cases which, by bill and proof, called for dissolution and final account, not partial, this is
one. And, besides the showing of bill and
proof, a petition for rehearing alleged that
Ramey had sold the boilers. The evidence so
This would charge Ramey to credit
shows.
of Neely. There was partnership property In
Ramey's hands.
There could only one adequate relief be given,— dissolution, sale of the
property entire, and full account But no provision was made for dissolution, sale, pr full
account, —only
partial setUement and decree against Neely for the sum found by it.
The bill alleged that the property could not
be divided In kind. If the injunction applied
to property belonging to the firm, on which
a

It

it

a

{

§

2

if

It

It

is

it

Is

i

It,

that Ramey, when asked why the wells were
shut down, said that he had a larger Interest
In the other wells. Ramey (having bought out
Childers' interest, and Neely being absent almost all the time of operation)
had sole
charge.
The commissioner bases his opinion
of no Injury to Neely from pipe-line reports,
which are not before us; but It does seem
from the evidence that the firm business was
neglected, and loss to It accrued therefrom to
an appreciable
extent, for which some compensation should be made.
It is difficult to
say what should be allowed on this account.
It being a thing of only approximate estimate;
and still it seems an allowance should be
made, as Ramey is claiming for outlay, and
himself controlled the business.
When this suit was brought, OhUders and
Ramey obtained tn it an Injunction enjoining
the pipe-line companies transporting the firm's
oil from paying Nedy for his share of the oil
to which he was entitled under his division orders, and joining Neely from any further
participation In the partnership, and from selling his share of the oil; thus taking from him
leaving
the wells and their proceeds, and
Ramey in sole charge of them.
Neely complains that the court refused to dissolve this
injunction. His counsel says there was no
right to
as the biU charged no Insolvency.
The bm, however, did charge that Neely had
failed to contribute his part of the expense of
the business, and that Ramey and Childers
and that
had made large outlays therefor,
Neely had refused to make settlement, and
was largely Indebted to his associates from
the transactions of the partnership. This justifies the Injunction, if the oil of Neely were
in advancing for
social assets, as partners,
expenditures
for the partnership, have a lien
SkiUon partnership property for advances.
man v. Laehman, 83 Am. Dec. 109; Duryea ▼.
402, note.
Burt, 28 Cal. 570; T. Pars. Partn.
only on partnership property,
But this lien
is the law that if
while distinctly such; for
there is a separation or division of the properno lien. If two partty, or part of It, there
ners consign goods for sale, and direct the
consignee to carry the proceeds to the account
is done, neither partner has
of each, and
any lien on the share of the other in those
would have been otherproceeds, though
they had remained part of the comwise
Colly.
683;
Lindl. Partn.
mon property.
Now, these partners
108, note.
Partn.
agreed to have division orders when they began business (that Is, the pipe lines to give
each a certificate of his share of the oil comproduct of the
mitted to them, which was
wells); and this effected a separation of that
product, mailing each one's share his several
from the social propproperty, and severing
There
was such at any moment.
erty, if
being no lien, there was no justification for
It perhaps disabled Neely
the Injunction.
from payuig as the bill demanded of him.
There Is another error in the proceeding.
The bUl demanded a dissolution. It showed
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lien rested for the other partners, It would
it until final account
be proper to continue
and decree. Eobrecht v. Robrecht (this term)
34 S. E. 801.
But Neely's share of the oil
do not see
was his separate property. And
why he should, without cause, be excluded
from participation, letting Ramey have sole
control.
A receiver, impartial between them,
"If
was proper, under the circumstances.
no dissolution Is sought, a receiver and manbut, with a view
ager will not be appointed;

I

to a dissolution or winding up, a receiver and
manager will be appointed. If there are any
such grounds for appointment as are proper
in other cases, or if the partners cannot agree
until sold."
OoUy.
to working the mines
Partn. § 381. Therefore we dissolve the Injunction, reverse the decree, overrule the demurrer to the bill, and remand for further
proceedings as herein indicated, and further
courts of
according
to principles governing
equity In such cases.
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FECHHBIMER
(37

et al. v.
Fed.

BAUM

et al.

167.)

Circuit Court, S. D. Georgia,

W. D.

January

3, 1889.

In equity. Motion for an injunction and
appointment of a receiver.
The bill before the chancellor was filed by
the plaintiffs, residents and citizens of Ohio,
against Baum & Bro., a firm doing business
at Tocmsboro, Irwinton, and Dublin, in this
district, to assert the right to an injunction
and the appointment of a receiver given by
the law of Georgia.
Code, § 3149a,
This
section provides: "In case any corporation,
not municipal, or any trader or firm ot traders, shall fail to pay at maturity any one or
more matured debts, payment of which has
been properly demanded of such debtor and
by him refused, and shall be insolvent, it
shall be in the power of a court of equity,
under a creditors' bill, to which one or more
of the creditors who have matured debts unpaid shall be necessary parties, to proceed to
collect the assets, real and personal, including choses in action and money, and appropriate the same to the creditors of such traders, firm of traders, or corporation."
The averments of the bill made and sworn
to conform to the requirements of the statute
in all respects; and so far as they indicate
the existence of matured debts due by the
defendants to the plaintiffs, the demand for
payment, its refusal, and the insolvency of
the defendants, the averments are not denied.
In addition, the bill alleges other facts
not less important to the Jurisdiction in equity. They are that on May 21, 1888, the
defendants, Baum & Bro., made a statement
to Bradstreet's
Mercantile Agency, which
showed a condition of prosperous solvency
upon their part, which statement Is appended as an exhibit to the bill; that plaintiffs,
in the usual course of business, had knowledge of that statement, believed it to be true,
and IcQew this before their merchandise was
sold to the defendants; that the defendants
owe $160,000; have made many fraudulent
assignments and preferences; that some of
these are given to favored creditors, upon
the goods of the plaintiffs not yet paid for;
that the plaintiffs' debts were created for a
large stocls Of clothing, part of which Is yet
in possession of the defendants; that the
purchase was made by the defendants with
the deliberate intention not to pay therefor,
and with no reasonable expectation that the
defendants would be able to pay; that the
sales are void, and that the title did not pass;
that the statement made to the Bradstreet's
Mercantile Agency as to the standhig and
'.ondition of the firm was made with intent
to deceive the public, and especially the plaintiffs, and was a part of a scheme to defraud
creditors who would extend credit; that the
fraudulent preferences amount to $70,000,
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which Is larger than the annual amount handled in business by the defendants.
The prayer is for an injunction and receiver, and that goods purchased by defendants
from plaintiffs be liept separate for the benefit of plaintiffs, and for a general judgment,
and for general relief. The temporary injunction was granted upon consideration of
plaintiffs' bill, and thereupon plaintiffs filed
an amendment thereto.
This prayed that H.
M. Comer & Co., a firm of cotton factors of
this district, be made parties; that the preferences to Comer & Co. are void, (they consist
of certain mortgages to secure an alleged
Indebtedness
of $35,000, given upon stock
worth $43,000;) that in addition to these
mortgages
the defendants
have transferred
and assigned to H. M. Comer & Co. notes
and accounts in a sum largely in excess of
Comer's demand; that on August 22d these
accounts were worth $50,000, and plaintiffs
charge on information and belief that these
transferred choses in action have been increased by other transfers to $75,000; that
since the mortgage and preferences were given, the defendants, Baum & Bro., have paid
to Comer & Co. $18,000, which reduces their
demand to $17,000, and yet Comer & Co. hold
as collateral and otherwise in mortgages on
real and personal property the full sum of
$100,000 to secure this debt.
This was stated
on the hearing, without objection, to be $24,600, and the chancellor, for the present, assumes that to be correct.
The bill alleges that the transactions between Comer & Co. and the defendants were
the result of a fraudulent confederacy to
hinder and delay creditors, and to compel
them to accept a smaU pittance in full satisfaction of large debts; that the demands
of Comer & Co. should not be paid by the
proceeds arising from the sale of the merchandise of plaintiffs and other creditors, not
yet paid for; that Comer & Co. had actual
notice of the defendants'
insolvent condition
at the time of certain payments made to
them from such proceeds.
The amendment
further alleges that, prior to the insolvency
of the defendants,
or at some other time,
Comer & Co. obtained from the defendants
an agreement in writing that when the defendants should become weak or insolvent
that they would execute and make to Comer
& Co. a mortgage covering their entire property, and should assign to them all of their
notes, accounts,
and choses in action; that
said mortgages and preferences were given
In pursuance of said agreement; that Comer
& Co. permitted the defendants to retain possession of the notes and accounts and choses
In action transferred to him; that the large
amount of assets In the hands of Comer &
Co., over and above their lawful demand,
win be sacrificed to the injury of plaintiffs;
that the defendants bought a large stock of
goods on credit, with the intention not to pay
for them, and to defraud creditors. The
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prayer is that Comer & Co. be required to
produce tlie said agreement on the hearing,
and that they be enjoined from proceeding
to foreclose the mortgage or mortgages, and
that they be enjoined from collecting the
notes and accounts, or from any way interfering with the assets of the defendants, and
that a receiver be appointed to talie charge
of all such assets for the benefit of the creditors. The bill expressly waives discovery.
In reply to the motion for injunction, etc.,
the defendants Baum & Bro. deny, in their
answers, that plaintiffs' debt was contracted after the financial statement was made;
that they gave the statement of the 21st of
May, yielding to the solicitation of the Bradstreet Company; that there were no mortgages or liens at the time the statement
was made; that the statement appended to
the bUl itself is erroneous; that their dealings have been honorable and successful up
to the time of this failure; that their failure
is a thoroughly honest failure; that they have
not made any preference upon which suspicion or doubt can be cast as to its entire
good faith; that their creditors have given
uniform evidence of their entire and unintegabated confidence in the defendants'
rity; that they have paid large amounts to
their creditors, and have drawn out nothing
from their business except for the necessary
support of their families; that the mortgages
were given to secure bona fide debts; and
that, if a receiver is appointed, the loss in
winding up the business will be so great that
the creditors will get nothing.
H. M. Comer makes answer by affidavit.
He states that on the 10th day of March,
he took the agreement
to the court
1888,
shown, which was referred to in the bill.
This had been done every year previously.
It was taken in entire good faith, to protect
He gave
the advances that deponent made.
the creditors knowledge of it on the 3d of
December,
and never attempted to conceal
It. He denies utterly fraud and confederacy.
That in his preferences defendants reserved
He never
no right or benefit to themselves.
had any reason to suspect fraud on the part
of the defendants.
That in the spring and
summer of 1888, before he knew defendants
they sent to him notes
were embarrassed,
and accounts of the face value of $43,263.45,
as collateral for about $27,000 then due.
These notes and accoimts he sent to the defendants to collect for him. This collateral
was more valuable than that obtained in
Then the debt was increased,
November.
and Comer & Co. took by transfer the notes
and accounts referred to.
Another affidavit
was presented by H. M. Comer.
It recites
that his firm are cotton factors and commission merchants in the city of Savannah;
that they have been the factors of Baum &
Bro. and Baum & Co., the defendants, for
five years; that they would make advancements in the spring and summer with the
understanding that they were to be paid ofC

In the fall and winter; that the business
has been large, and the statement taken from
his books is attached.
It shows an indebtedness of $43,078.23, subject to credits from
Baum & Bro.; also amounts due by the concerns at Dublin and Irwinton, all subject
to a credit of 521 bales of cotton, which,
estimated
at $38 per bale, leaves Bamu &
Bro. indebted to H. M. Comer & Co. $24,661.07.
This indebtedness is secured by a
mortgage on real and personal property, dated November 13, 1888, by a mortgage on the
personalty, dated November 17, 1888, by certahi notes and accounts transferred by the
Batmis to deponent's firm. This security was
given for the sole purpose of securing the
debt.
He denies that the charges of the bill
were true.
Upon the hearing, several creditors were
among
made parties plaintiff by intervention,
them, H. P. Claflin & Co., New York, whose
debt is $11,986.16; A. Gibian, about $1,600;
S. Waxelbamn; Culver, Moore & Culver and
others.
On the hearing plaintiffs put in evidence this statement of Baum & Bro. to their
3d, which is as
creditors,
made December
follows:

STATEMENT.

Liabilities.
Amount secured claims
Amount unsecured claims

$69,625SO
81,27761
n50,90S 44

Total liabilities
Assets.
at Toomsboro

$18,09536
Merchandise
17,900 45
Mercbandise
at Dublin
6,540 00
Merchandise
at Irwinton
Real estate, mules, horses, etc. . 7,166 00
Total notes and ac$105,15092
counts
lor worthless
Deduct
72,310 S4
and doubtful claims..
Notes

value

Cash

and

accounts

at

actual

on hand

32,840 38
1.385 00

Total available assets
Recapitulation.
$83,92619
Total available assets
^ 69.625 80
Deduct for secured claims

83,926IS

Leaving balance
Amount of unsecured

14,30039
81,27764

claims

Also the affidavit of Albert

M. Holstein,

agent of plaintiffs, which proves the account
and demand of the plaintiffs, and states that
it was made on the faith of the statement to
This
Bradstreet, made by the defendants.

showed that the defendants were entirely
solvent The statement is as follows:
"88

Exhibit A.
"[Late Report]

"Executive Offices, 279, 281, 283, Broadway,
New York.
"Bradstreet' s.
"No. 82 West Third Street
"Cincinnati, July 19, 1888.
Give us in
Bradstreet Company:
confidence, for our exclusive use and benefit
in our business, under our agreement with
you, such information as you may have or
may be able to obtain concerning the re
"The
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character,

reputation,

credit,
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and generally put up planters' notes as collateral. They are reputed to own real estate
"Name— N. B. Baum & Bros.
worth five to eight thousand dols. Would
"Business— Gen. Store, i July 20, I
be difficult to give correct estimate of their
"Street and No.
I 1888.
J
net worth, but it is the general belief that
"City (or P. O. Address)— Toomsboro.
the firm is estimated worth fully twenty
"County— Wilkinson.
thousand dollars, or more. They are of good
"State— Ga.
character, and steady habits, and of fine busi"Signature of M. & L. S. F. & Co., Subness ability.
Appear to do nearly all the
scriber.
business that Is done at this point, and are
"2402— P. O. Address.
generally prompt in meeting their obligations,
"icy Information will be furnished upon the
and are quoted in good credit
proper filling up of this blank and the signa"May 21st 1888.
ture of the subscriber.
Bradstreet's.
10-19-1888.
"[Indorsed:]
"2-13-S-lOm.
To M. & L. S. Fechheimer & Co. The cor^rectness of this report is not guaranteed; but
"Inhibit B.
having been obtained by us in good faith—
"Baum, N. B. & Brc, Toomsboro, Ga., Wilfrom authorities deemed reliable — it is transkinson county.
mitted to you in strict confidence for your
"A. W. Baum, aged 36 years, and married. exclusive use and benefit and in accordance
"N. B. Baum, aged 39 years, and married.
with the terms of the contract existing be"States: Began business in 1875 in a smaU
tween us. Respectfully,
way, and have been quite successful. As
"The Bradstreet Co.
per inventory taken January 15, 1888, our
"State of Ohio, Hamilton County, ss.: Bestatus is as follows:
Stock of merchandise,
fore me personally appeared Levi O. Goodale,
who, being duly sworn, says that he is the
nineteen thousand dols.; bonds and stocks,
par value, twenty-one thousand dollars; marsuperintendent of the Bradstreet Co. Mercanket value, twelve thousand dollars; notes
tile Agency, oflSce at 82 West Third street
thirty-five thousand dollars;
Cincinnati, Ohio. That on July 19, 1888, they
and accounts,
real estate, town property and lands, ten
received a ticket of inquiry from M. & L. S.
thousand dollars; making total assets of the Fechheimer & Co., of Cincinnati, Ohio, asking
firm, seventy-six thousand dollars.
Liabili- for information concerning the responsibility,
character, reputation, credit, etc., of N. B.
ties:
Borrowed money for the year 1888,
twenty-four thousand dollars; mercantile and Baum & Bro., whose post-offlce address was
Toomsboro, Ga. Said ticket of inquiry is
other Indebtedness,
twelve thousand doUars;
attached hereto, made part hereof, marked
total liabilities, thirty-six thousand dollars.
'Exhibit A.' That on the 20th day of July,
Net: Forty thousand dollars. We have a
1888, we made a report in answer to said inbranch store at Irwinton, Ga. The business
quiry, an exact copy of which answer is atthere is rim under the style of 'Baum & Co.'
tached hereto, made part hereof, marked 'ExStock on hand there, two thousand dollars;
hibit B.' We obtained this information in
four thousand dollars;
notes and accoimts,
the regular coiu:se of our business, and for
cash, five hundred dollars; total, sis thousand
our company in that section of Georgia in
five hundred dollars; and owe three thousand
which the business of N. B. Baum & Bro. is
dollars. After allowing for shrinkages, bad
located.
Levi C. Goodale.
debts, etc., consider ourselves worth fully
"Sworn to before me, and subscribed in my
dollars,
over liabilities.
thirty
thousand
presence, this 19th day of December, 1888.
There are no mortgages or liens on any of our
"William S. Littie,
property, either real or personal. Our stock
"Notary Public, Hamilton County, Ohio."
is Insured for thirteen thousand dollars; fixWhen we bortures, two thousand dollars.
R. W. Patterson, one of the solicitors for the
row money from banks we deposit our bonds
plaintiffs, testifies that he was present at
and stocks as security. From our cotton facthe meeting of defendants' creditors on Detors we borrow on farmers' notes as collatercember 3, 1888.
Baum offered to unsecured
Do an annual
al, give no other security.
creditors 12% per cent of their claims in 30
business of seventy-five to eighty-five thouIn addition to the above we days' time, and 12% per cent, additional in
sand dollars.
12 months, neither secured.
Subsequentiy insell 5 or 6 hundred tons of fertilizers per annum, which we buy outright Give notes for quiry was made by Mr. H. M. Comer if the
offer would be accepted if he (Comer) would
the same, payable in fall. To only one comguaranty the first 12% per cent Some of
pany do we give farmers' notes as collateral.
At this point we cleared ten thousand dollars the creditors, and among them the plaintiffs,
declined to accept C. H. Cohen, attorney
on guano alone.
"The Mercantile News Agency states: We for H. P. Claflin, testified that on November 23d he called on the defendants at Toomslearn they carry an average stock of about
boro;
that N. B. Baum told him that he
fifteen thousand dollars, and do a large busihad been under contract to Mr. Comer for
ness, sell largely on credit, and consequently
Said to borrow
some time to give the Comers a mortgage
have considerable due them.
they demanded it, and he felt comin
use
their
whenever
money
to
business.
considerable
etc.,

of
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to do as he had previously agreea,
which deponent understood was to give the
mortgage upon all his assets, including the
goods that deponent's clients had but recently sold him. This witness proves the account
of H. P. Claflin & Co. in the sum of $11,pelled

986. IG.

R. W. Patterson,

J.

W. Lindsay, and

a

H.

Ckihen testify that they heard H. M. Comer
state before the meeting of creditors that he
bad an agreement with N. B. Baum, ot the
defendants,
to the effect that Baum would
execute a mortgage to him upon whatever assets he had, and that on this agreement Comer had made him advances, and that the
agreement had been in force for as much as
Deponents
a year prior to that time.
fur-

ther say that they heard N. B. Baum, at the
creditors' meeting, state that he was insolvent at the time he made his statement to
Bradstreet's agency, in May of the present
year, although he did not know it at the time.
C. A. Turner testified by affidavit that,
after the deputy-marshal had closed the store
of the defendants at Toomsboro, he heard N.
B. Baum say in a conversation with deponent that he had in his possession the
notes, accounts, and assets of Baum & Bro.
and Baum & Co., which had prior to that
time been turned over to H. M. Comer & Co.,
of Savannah. The bills for most of the plaintiffs' goods sold to Baum were dated on August 6th, August 10th, August 13th, and a
renewal note was taken on October 9, 1888.
It was shown by the evidence that this was
the manner in which the .goods were sold:
The traveling agent of the plaintiff took the
order in July, subject to ratification by the
This inhouse, on inquiry as to solvency.
quiry was made to Bradstreet. The goods
were not shipped unless the reply was satisfactory. The sales were not completed until
the goods were sent.
For the defendants the following evidence
was submitted: The agreement entered into
between N. B. Baum & Bro. and Baum & Co.
and H. M. Comer & Co., dated March 10, 1888.
It recites that for and in consideration of certain advances to the amount of $18,000, as
evidenced by five promissory notes for $3,200
each, signed by N. B. Baum & Bro., and indorsed by Baum & Co., and payable at the
office of Comer & Co., as follows, respectively, on September 15th, October 1st, November 1st, and November 10th; and one note
for $2,000, signed by Baum & Co., and Indorsed by Baum & Bro., due October 20th next.
"Now, in order to secure these and any other
sum that may hereafter be due them, we
agree to deposit with them as collateral security, notes and mortgages of good planters
and others to whom we sell goods, in amount
equal to at least two dollars for every one
dollar due by us to the said Comer & Co. We
also agree to transfer to them as additional
security our insurance policies on our buildtags and stocks of goods; and we further obli-

gate and bind ourselves to give said H. M. Comer & Co. a first lien or mortgage upon all our
stocks of goods and real estate, in case we
shall at any time become financially embarrassed while indebted in any way to them, or
in case our said notes above described are not
paid promptly at maturity. It is also understood and agreed that all drafts drawn, or
money advanced upon account or otherwise,
over and above the eighteen thousand dollars
herein named, shall be paid out of the proceeds of cotton shipments first and before
said proceeds are to be applied to said notes;
in other words, only credit balances as may
appear from open account are to be paid on
said notes unless by consent of said H. M.
Comer & Co. in writing.
It is understood
and agreed that 8 per cent, per annum vrill
[Signed]
be charged on all advances,
etc.
N. B. Baum & Bro., and N. B. Baum & Co."
The mortgage dated the 17th day of November, to secm-e the payment of $38,000,
including the five notes before mentioned and
three other notes for $5,000 each, dated October 12, 1888, and due at various dates until December 10, 1888, and one note for
$5,000,
due January 12, 1888, and one note
dated March 10, 1888, for $2,000, signed by
Baum & Co., indorsed by Baum & Bro., payable October 20, 1888, upon 150 half rolls of
bagging, 100 bundles cotton ties, 100 sacks
salt, all in the planters' warehouse at Dublin; and also all goods, merchandise,
dry
goods, groceries, etc., stored ta the store of
L. C. Perry & Co., at Dublin, 6a.; also, a
mortgage made 13th of November,
1888, to
secure $30,000, betag apparently the same
notes just mentioned, and given upon certain
lots of land situated in Toomsboro, and upon which is erected store-houses;
and also
certain stocks of general merchandise ta said
store, describing them particularly;
and also
all such articles and things as may be hereafter placed in such stock; also the stock
in the store at Dublin, more particularly describing it, with the same provision as to
future acquisitions; also a lot of land, onehalf acre in Irwinton,
with
store-house
thereon, and also the stock of goods thereThe mortgages comprehend all
to contained.
the safes, show-cases, and ' fixtures of every
kind in said three stores.
Numerous affidavits were presented as to the policy or Impolicy of granting the prayer of the bill for
the appointment of a receiver, and an affidavit to sustain the good character of H. M.
Comer.— in the opinion of the court a deposition altogether superfiuous.
Other portions of the testimony are not material or
necessary to the proper determination of the
After a full hearing and exhaustive
cause.
argrument on Friday last the court took time
to consider, and has reached the followmg

conclusions:
Patterson & Hodges, for plaintiffs. Hill &
Harris and Denmark & Adams, for defendants.
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SPEER,

J.

(after

stating

the

facts

as

Baum & Bro. and Baum & Co., two
above).
firms composed of the same individuals, are

traders, in the meaning of the statute of tWa
state quoted ahove.
That they are Insolvent
it is conceded.
The plaintiffs are creditors,
whose demands,
as the court is at present
advised, are within the class provided for in
the statute

above

quoted,

(Code Ga. § 3149a,)

giving, in certain cases, the equitable right
to the extraordinary remedies applied for.
This right of the creditor to put the debtor's assets, when the latter is an insolvent
trader, in the hands of a receiver, is peculiar
to the law of this state.
It has no existence
in the general jurisprudence of equity which
obtain in these courts. It is now settled,
however, that the courts of the United States
may administer an equitable right granted
by the law of the state in suits of which,
from other reasons, they have jurisdiction.
It was urged in argument for the defendant
that the creditors, v?ithout a judgment at
law, have no right to apply In equity for the
appointment of a receiver. That this is a
general rule in undeniable, but there are exceptions to it, and one of these exceptions ot
apparently clear distinctness is where the
law-making power has enacted in terms that
the debt need only be mature, with payment
as is the law in
and refused,
demanded
Georgia.
It is true, also,— as held in this
circuit, in Jaffrey v. Brown (C. C.) 29 Fed.
477,— that a party not intending to pay, by
inducing one to sell him goods on credit
through the fraudulent concealment of his
insolvency and of his intent not to pay for
them, is guilty of a fraud, which entitles the
vendor, if no innocent third party has acquired an interest in them, to disaffirm the
See, also,
contract, and recover the goods.
Crittenden v. Coleman, 70 Ga. 295; Donaldson V. FarweU, 93 U. S. 633; note to Jaflfrey
V. Brown (O. C.) 29 Fed. 485, and authorities
The remedy at law must be quite as
cited.
complete as that in equity to defeat the powId.
er of equity to proceed.
The demurrer filed to the bill, while not
finally overruled, is not deemed sufficient, as
the court is at present advised, to defeat the
relief sought by the bill, should that relief
The chancellor has given very
be granted.
anxious thought and careful inquiry to the
ascertainment of his duty in the premises.
It is true that the prayers of the bill seek
to obtain perhaps the most vigorous and farreaching action In the power of the court—
action which should not be taken in cases of
this character, except In the presence of
On the
plain fraud or irreparable injury.
other hand, the statements of the defendants
themselves show the most utter Insolvency,
and a failure to comply with their duty to
their creditors, which evinces either neglior
of the most flagrant character,
gence
and
decided.
marked
less
scarcely
fraud
Upon the 21st of May, whatever may have
pubUcation,
been the motive which led to the

it is undeniable that the defendants

841
gave to

the mercantile community, by means of a
usual and widely known commercial news
agency,
a statement which shows remarkable solvency, and indeed prosperity, for
their section of the country.
"Our total
assets," they said, "are seventy-six thousand
dollars; our liabilities, thirty-six thousand
dollars, net After aUowiog for shrinkages,
bad debts, and so forth, we consider ourselves worth fully thirty thousand dollars
over liabilities, etc. There are no mortgages
or liens on our property, either real or personal.
Our stock is insured for thirteen
thousand dollars. When we borrow money
from bank we deposit our bonds and stocks
as security.
When we borrow money from
our factors we give farmers' notes as collateral; give no other security." In a little
more than six months we find this firm in
debt $150,903.44, with total assets of $83,926.19, leaving debts to the amount $66,In other words,
976.25, altogether hopeless.
ta a half year there had been a change for
the worse in their condition of nearly $100,000,— if their respective statements to Bradand to their creditors is reliable.
street's
For this startling transformation of their
condition they offer neither explanation nor
There had been no disaster from
excuse.
flood or fire, no epidemic, none of those extraordinary circumstances which at times
cause the stoutest busuiess houses to tremIn May there is an indebtedness of
ble.
thirty-six thousand, in December a debt of
In May
one himdred and fifty thousand.
in
there are neither liens nor mortgages,
December they approximate seventy thousand dollars. In the spring creditors were
assured of prompt payment, in the fall they
are met by hopeless Insolvency; and yet the
court is asked to consider this an innocent
and unavoidable failure, and this, too, in the
absence of a syllable of proof to accoimt for
What makes it more remarkable Is that
it.
the business was conducted in quiet villages,
where all
a rural population,
and among
legitimate trade was marked by careful purchases and conservative transactions; where
every p^rehaser is personally known to the
merchant,—his solvency and disposition or
ability to pay debts as familiar as houseBut this is not all. In the
hold words.
proclamation of Baum & Bro. to the business community of the country, they say
"there are no mortgages or liens upon our
At that moment it was all in.
property."
cumbered with a secret obligation which a
court of equity in a proper case would declare to have all the effect of a mortgage.
In less than six months every cent* s worth
of their stock or other assets, whether paid
for or not, is shingled with mortgages, made
In
in pursuance of that covert stipulation.
the presence of such facts as these It would
seem futile to urge upon the court the considerations of business capacity and business
Integrity and mercantile popularity, which
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form so large a part of the defendants'
showing. "We give to ovir factors no securIty save farmers' notes."
As that public
pledge was being made their contract was
in existence, not only to give two dollars for
one, in notes and choses in action, for everj
dollar obtained from their factors, but to
give mortgages which are undeniably other
and very different security. "Our stock is
insured for $13,000," said they to Bradstreet's,— they did not say the policies had
been pledged to H. M. Comer & Co., and out
of the reach of other creditors.
It would seem superfluous to analyze the
•widely variant statements of the defendants,
and it requires no elaborate inquiry to ascertain the law controlling the rights of the parties with such facts before the court.
The
statutes of the state are sufficiently explicit
Suppression of a fact material to be known,
and which the party is under an obligation to
communicate,
constitutes fraud.
The obligation to communicate may arise from the confidential relations of the parties, or the peculiar
circumstances
of the case. Code Ga. § 3175.
Can it be doubted that the fact that the defendants were under a written obligation to
execute mortgages upon their entire stock and
all their other property, was "material to be
known" by those giving them credit?
Can it
be doubted that when the Baums undertook to
give to Bradstreet's, for the information of the
business world, a statement of their assets,
liabilities, and methods of borrowing money,
that the obligation
was upon them to communicate the truth?
Will the most credulous
believe for a moment that Fechhelmer
& Co.
would have given them credit for $4,000; that
Claflin & Co. would have given them credit
for $11,000,— had they known the existence and
the nature of their obligation to Comer? We
think not. The statements of such mercantile
agencies as Bradstreet's are intended to influence the action of merchants and others who
give credit.
It is well understood that the
mercantile community relies largely upon such
statements, and the persons giving them are
under the weightiest obligation, which will be
enforced
in foro conscientise, to speak the

truth.
If there has been deliberate suppression
of a vital fact in a statement of this character,
which does mislead, it is a fraud upon the
person misled, which a court of equity will
redress, If possible.
Again, "misrepresentation
of a material fact, made willfully to deceive,
or recklessly without knowledge, and acted on
by the opposite party, or. If made by mistake,
and innocently, and acted on by the opposite
party, constitutes legal fraud."
Code Ga. {
.3174.
See, also, section 2634.
Now, It appears from the evidence of Messrs.
Patterson,
Lindsay, and Cohen that N. B.
Baum admitted Iti thehr presence and hearing
that he was insolvent at the time the statement to Bradstreet was made, although
he
there asserted a net worth, above all liabilities
and doubtful assets, of fully $30,000, but that
he did not then know his Insolvent condition.

Conceding, therefore, that this statement "was
honest, it is none the less fraudulent in contemplation
of these provisions of the Code.
It follows that, even in the absence of the Insolvent traders' act, before quoted, the plaintiffs would be entitled to the relief they seek
if it can be made to appear that there is a
prospect of redressing their wrongs thereby.
Much more, then, are they so entitled under
the provisions of that act.
It is said, however, for the defendants, that the liens created
by Baum & Bro. to Comer and others will exhaust the assets, and that the imsecured creditors can get nothing through the action of a
receiver, however vigilant he may be. But the
defendants themselves admit that the assets
amount to about $86,000 more than the preferences he has given.
It is true that he states
that $72,310.54 of notes and accounts
are
worthless and doubtful, but the coin-t is not
Inclined to accept this statement as flnal. It
would be very remarkable
if his doubtful
debts In December should be as much as his
total assets in May. A diligent receiver will
collect many of those claims, or the court wUl
know the reason why. Besides, by the same
statement there is a balance of $14,300.39 to
be divided
among the imsecured
creditors.
This is itself no mere bagatelle.
We have
known original suits to be brought for less.
But perhaps more important than either of
these is the fact that Comer & Co., who only
claim $24,671.07 as thei sum of their demands
against the Baums, have now in their possession $50,000 worth of good notes and accounts, and mortgages on $49,000 worth of
property consisting of merchandise and other
personalty and certain realty.
However valid
iliay be the demand of Comer & Co., when it
is paid they will not be permitted to retain a
dollar in excess of their proven claims.
It is
true that by the law of Georgia, section 1953,
"a debtor may prefer one creditor to another,
and to that end he may bona flde give a lien
by mortgage or other legal means, or he may
sell in payment of the debt, or he may transfer negotiable papers as collateral security, the
surplus in such cases not to be reserved for
his own benefit or that of any other favored
creditor, to the exclusion of other creditors."
The large surplus conveyed to Comer & Co. to
secure their debt they hold as trustees for the
creditors of the defendants, the Baums. Besides, the balance which Comer & Co. present
is ascertained by estimating
more than 500
bales of cotton shipped to them at $38 a bale.
They have turned over notes and accounts of
the insolvent firm to one of its members for
collection.
This will not be permitted.
The
Insolvent debtor who has failed under such
circumstances
is not the best custodian for
convertible assets of this character.
This investigation
has satisfied the court
that this is a suit where it is manifestly the
duty of the chancellor to make the orders
prayed for. A receiver will be appointed, and
Comer & Co., who are
an injunction granted.
now formally made parties defendant to the
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bill, will be required to make proof of their
account, and if found just and true and a
valid lien,, as it now appears to be, it will be
paid in fuD if the funds are suflflcient. This Is
true of other debts of superior dignity, and the
remainder of the fund in the hands of Comer
& Co. and elsewhere within the reach of the

will be apportioned to the creditors.
The court will appoint receivers of undoubted
qualifications, who vrill at once talse possession
of the assets of the insolvent firm, and as fast
as collected pay the funds into the registry
of the court, and the cause will proceed with
court

the utmost

expedition.
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OGDEN CITY v. BEAR LAKE & RIVER
WATERWORKS & IRRIGATION 00. et al.
(55 Pac. 385,
Supreme

18

Utah, 279.)

Court of Utah.

Dec. 5, 1898.

Appeal from district court, Salt Lake county; Ogden Hiles, Judge.
Action by Ogden City against the Bear
Lake & River Waterworks & Irrigation Company, Bear River Irrigation & Ogden WaterJudgment for
works Company, and others.
plaintiff, and defendant Bear River Irrigation
Company appeals.
Waterworks
Sc Ogden
Modified.
Harkness, Howat,
Bradley &
Bennett,
Richards and Rogers & Johnson, for appellant. E. M. Allison, Jr., C. C. Richards, and
J. H. Macmillan, for respondents.

That the compensation to the receiver and
to Griffin were customary and reasonable for
their time and services, and that the charges
for the stamp and publication were reasonable, no question is made.
The sole question
Is, was it error to order their payment out
of the fund? It appears the receiver was
appointed
on the application of the plaintiff, and over the objections of the appellant,
and that it would not have been necessary to
incur the Items of compensation to the receiver, or to Mr. Pl«"ce, or for the stamp
or publication, had the property remained in
appellant's hands and the bu^ness under Its
control.
The appellant was wrongfully de- f
prived of the possession of Its property, and
of the control of Its business without its con- \
It,
sent, upon the petition of the plaintiff.
would be inequitable to require the appellant \
to pay the extra expense of conducting
its j
business caused by the erroneous order ob- j
We understand thetalned by the plaintiff.
rule supported by the weight of authority is
that when a receiver is appointed on the
application of one of the parties, and takes
possession,
and the appointment Is afterwards set aside because erroneous, and theproperty is returned, all expenses incurred In
additional
consequence
of the appointment,
to those that would have been necessary had
with such oppositethe property remained
party, ought not to be paid out of the fund,
but by the party at whose Instance the apThe expenses incur-'
pointment was made.
red by the receiver that would have been \
necessary for the appellant to incur had itfr—jL
remained In the possession of Its property,
and In the control of its business, were prop
erly paid out of the fund, but such as It
would not have been necessary for it to
incur should be charged to the party procurIng the order.
Such expenses should be regarded as Incurred In consequence of an erWeston v. Watts, 45
ror at his Instance.
Hun, 219; City of St. Louis v. St Louis Gaslight Co., 11 Mo. App. 237; Bank v. Bayne,
140 N. Y. 321, 35 N. E. 630; Moyers v. Coiner, 22 Fla. 422; French v. Glfford, 31 Iowa,

ZANB, C. 3. This Is an appeal by the
Bear River Irrigation Sc Ogden Waterworks
Company, a defendant, from the order of
of
the court below approving the report
Thomas D. Dee, receiver, and allowing the
various items thereof, and ordering them to
As to the
be paid out of funds In his hands.
motion of plaintiff to dismiss this appeal for
the reason, as alleged, the order appealed
from was not a final judgm«it, we are of
the opinion the order requiring the compensation to the receiver and I. N. Pierce, and
the payment to Griffln and the Ogden Standard, out of funds in the receiver's hands, was
final, and therefore appealable, and we therefore overrule It.
It appears from the record that Mr. Dee
was appointed receiver pendente lite of the
waterworks system tn Ogden City on January 17, 1898, on the application of plaintiff,
Ogden City;
that he immediately qualified
and took possession and charge of the sysand
tem and its buildings, and managed
operated it u'ntil April 20, 1898; that the order appointing him receiver was reversed by
this court, with directions to the lower court
to order a return of the property to the appellant, which was done; that on April 27,
428.
1898, Dee filed his report as such receiver,
We hold that so much erf the order appealshowing a collection of water rents to the
ed from was erroneous as authorized compenamount of $11,247.07, and that he had dissation to the receiver and to I. N. Pierce, and
bursed $1,266.45 fpr labor, $148.53 for mathe Items for a stamp and for the publicaterial, and $90.50 for general expenses, and,
tion of notice, out of the fund. Such exin addition, he asked the court to allow him
penses should have been taxed against the
as
plaintiff. The remainder of the order is af$750 out of the funds as compensation
receiver; and to I. N. Pierce, as inspector,
The cause is remanded to the court
firmed.
$219.80; and S. 6. Griffin, for a stamp, $3.25;
below, with directions to tax the expenses
and the Ogden Standard, for advertising,
In accordance
with this opinion, and to so
To the allowance of these last four
$14.00.
order them paid; costs of appeal to be taxeditems the appellant objected, and it assigns
against plaintiff.
the order of the court allowing them and ordering their payment out of the fund as eryAt BARTCH and MINER, JJ., concur
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WHITNEY

V.

HANOVER NAT. BANK

et al.

(two cases).

SAME

V.

BANK OF GREENVILLE

(15 South.
Supreme

et al.

33, 71 Miss. 1009.)

Court of Mississippi.

April

9, 1894.

Appeal from chancery court, Washington
county; W. R. Trigg, Chancellor.
Proceedings between George Q. Whitney
and the Hanover National Bank and others
relative to the funds of the Bank of Greenvlllft
From three adverse decrees, Whitney
appeals. Affirmed.
Nugent & Mc Willie and S. H. King, for apYerger & Percy, for appellees.

pellant

CAMPBELL, O. J. These three cases
were argued and submitted together, and
will be so considered. Their history is this:
The Bank of Greenville was found to be insolvent, and came to a stop, on the 22d day
of December, 1891, when the directors, headed by the president, applied, by petition to
the chancellor, to take charge of the assets
of the bank, by appointing a receiver to collect and manage its affairs.
The chancellor
appointed the president of the bank receiver, and, on his application, enjoined all perby suit against it
sons from proceeding
The receiver appointed entered upon his duties as designated, and continued until he
resigned, on the 6th of July, 1892.
On the
11th July, 1892, the Hanover National Bank
and other creditors of the Bank of Greenville exhibited their bUl, In the chancery court
in which the receiver had been appointed,
against the Bank of Greenville, and averred
the foregoing facts, and that since the 22d
December, 1891, the officers and directors
of the bank had ceased to manage it, and
that its affairs had been managed wholly
Dy Pollock, as receiver, who had collected
a large sum of money due said bank, and
that the appointment of another receiver
was necessary for the preservation of the
assets of the bank and the protection of the
rights of Its creditors; with other specific
allegations, designed to show the necessity
for the immediate appointment of a receivUpon due notice to the defendant a reer.
ceiver was appointed in this proceeding on
the 18th July, 1892, and the former receiver
was directed to deliver to him all the assets
of the bank in his hands. On July 23, 1892,
George Q. Whitney and others, creditors of
the Bank of Greenville, united in a bill
against the bank and G. D. Thomas, who
had qualified and was acting as receiver by
virtue of his appointment on July 18th, and
against other defendants, tat said chancery
court. This bill set forth the suspension of
the bank on the 22d December, 1891, and
the appointment by the chancellor of Pollock
as receiver on the application of the president and directors of the bank, and that Pollock took exclusive control of all the assets
of the bank, and acted as receiver, but that
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defendant Thomas, at the time of exhibiting
said bill, claimed to be receiver of said bank
by virtue of an appointment by the chancellor of said court; that the application
to the chancellor on December 22, 1891, and
all the proceedings had, including the procurement of the appointment of Thomas as
receiver, were devices to hinder, delay, and
defraud creditors, and "Invalid and void."
Discovery was sought by the bill as to all
the assets of the bank, of whatever kind,
and a lien upon them prayed to be established from the date of filing the bill, and
their appropriation to the demands of the
complainants.
The Bank of Greenville interposed a plea to this bill of the proceeding by the Hanover National Bank et al. v.
Bank of Greenville, and the appointment in
that case of Thomas as receiver, and that he
had qualified as such, and was in possession of the assets of the bank under that
appointment, and relied on this plea as a
bar to the bill filed 23d July, 1892.
The
plea was set down for hearing upon its sufficiency, and was sustained, and the bill dismissed.
From that decree an appeal was
taken, and case No. 7,460 on the docket of
this court is that appeal.
On October 4, 1892, George Q. Whitney
petitioned the chancery court of Washington coimty, in which these cases were pending, and which had been consolidated, setting forth that he was a creditor to a large
amount of the Bank of Greenville, and had
recovered judgment for a large sum against
It In the court of the United States at Vicksburg, Miss., July 28, 1892, which had been
duly enrolled, and, he claimed, was a paramount lien on all the assets of said bank,
notwithstanding all the various proceedings
in the said chancery coin-t, which are set
forth with detailed particularity, and denounced as void, and no obstacle In law to
the application of the assets of the bank to
the claim of the petitioner, who prayed to
be allowed to be made a party defendant
At the same time he presentto said cause.
ed a petition and bond for removal of said
cause. In which he prayed to be made a defendant, to the United States court at Vicksburg.
The complainants in the cause In
which Whitney sought to Intervene as a defendant opposed his application, and it was
denied by the court, and from this he appealed, and that appeal Is contained in No.
7,459 on the docket of this court.
Defeated in his effort to be made a defendant as stated, Whitney made an abortive effort to have the United States court
at Vicksbm-g take charge of his suit, and
enforce his claim to be paid out of the assets of the Bank of Greenville in preference
to other creditors; but with that we have no
concern, and state the fact historically only,
being in the record before us. On February
6, 1893, Whitney, who had been baffled In
all his efforts to obtain payment as a creditor entitled to precedence out of the assets
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of the Bank of Greenville, exhibited an original bill in the chancery coiirt of Washington

county against the complainants in the bill
of the Hanover National Bank and others
against the Bank of Greenville, exhibited
July 11, 1892, and the Bank of Greenville
and W. A. Pollock, receiver, and G. D.
In this bill is narrated
Thomas, receiver.
with detail the history of the dealing by and
with the bank from the time of Its suspension and taking refuge from creditors in the
chancery com-t to the filing of this bUl, which
also relates the persistent, but ineffectual, efforts of the complainant, in state and federal
courts, to secure recognition of his right, as
claimed, to be first paid out of the assets of
the Bank of Greenville. It assails the action of the chancery court of Washington
county as void for want of jurisdiction over
the subject-matter dealt with, and seeks to
vacate all orders that stand in his way, and
the payment of his as a preferred claim out
of the effects of the bank. The bill seeks Injunction, which was obtained.
This bill was
answered, and most of its allegations admitted, but the claim made by it to the right of
the complainant to priority of payment out
of the assets of the bank was denied.
A motion was made to dissolve the injunction, and
some affidavits were taken, and some facts
were agreed on for the hearing of the motion
to dissolve, and it was agreed that the case
should be heard on the motion to dissolve,
and for final decree on such hearing.
The respondents gave notice of a claim for damages
to be allowed on dissolution of the injimction
to amount of $2,500 for attorney's fees In defense of the suit.
The case was heard in accordance with the agreement, and a decree
was made dissolving the injunction, dismissing the bill, and awarding damages against
the complainant in the sum of $2,000 as attoriiey's fees, the decree reciting that the court
had heard testimony in open court as to the
attorney's fees, and taxed the costs against
the complainant,
who appealed, and this is
No. 7,749 of the docket of this court
From this complete but succinct history of
this Litigation, as disclosed in voluminous
form in the' three cases before us; It is apparent that the only question presented for decision by the appeal in No. 7,459 is as to the
propriely of the action of the court in refusing to permit Whitney to intervene as a defendant in the case of Hanover National
Bank et al. v. Bank of Greenville, against the
objection of the complainants, who protested
earnestly against it The court did right in
this refusal. "No such practice is known in
equity as making a person a defendant to a
suit upon his own application over the objec1 Danlell, Oh. PI.
tion of the complainant"
& Pr. 287, note 2, and cases cited; Stretch
V. Stretch, 2 Tenn. Ch. 140,— where the subject is fully treated, and the action of the
court in the case before us is fully vindicated
on principle and authority.
The question presented by cases 7,460 and

7,749 is whether the chancery court of Washington county was so wanting In jurisdiction
of the case of Hanover National Bank and
others exhibited against the Bank of Greenville, July 11, 1892, as to render its action in
the case void, and liable to be assailed collaterally, and treated as a nuUlty, whenever
and however called in question; for, if it be
conceded that the action of the court was erroneous, unless It was void, the fact that It
had assumed jurisdiction, and taken control
of the assets of the Bank of Greenville, and
appointed a receiver in the case, was an answei' to the original bUl exhibited by WhitQey and others on the 23d July, 1892, and
likewise to Whitney's blU of February 6,
1893.
We regard the action of the chancellor on the 22d December, 1891, appointing a
receiver on the ex parte application of the
directors of the bank, and his subsequent acas
tion in pursuance of that appointment,
utterly void, and of no legal effect It
could
be assailed collaterally, and disreThe
garded with Impunity, by anybody.
proposition that an insolvent debtor can take
refuge In a chancellor's decree on his or its
own application, and obtain protection asainst
pursuing creditors, who may be enjoined
from pursuing their ordinary remedies, is
without foundation. We cannot account for
of
the mistake fallen into in the proceeding
December 22, 1891, and all that was done under it, except by supposing that what is provided for by statute in other states was considered admissible in the absence of statute
In this state.
The suit of Hanover Bank et
aL V. Bank of Greenville, instituted July 11,
1892, is evidence of the fact that it was considered necessary to strengthen the grasp of
the chancery court on the assets of the bank,
and that it was a timely proceeding for the
purpose of the complainants tn that suit, for
it results from what we have said that all
that went before was of no legal validity;
and, but for that suit, there would have been
no barrier to his proper proceeding by any
creditor, the Injunction issued to the contrary notwithstanding. But, if the court was
not wholly vrtthout jurisdiction In that suit.
It was inadmissible to inject Into it other
suits, as sought to be done by the bUl of July
23, 1892, and that of February 6, 1893.
The question, then, is as to the case of
Hanover Bank et al. v. Bank of Greenville,
begun by original bUl July 11, 1892.
Was
the action of the court as to that case void?
It is to be observed that the bill in that case
is not one to seciu:e any priority or advantage to the complainant In it, to the injury of
other creditors, but it is for all creditors of
the Bank of Greenville, as shown by Its
prayer for the appointment of a receiver to
preserve and collect the assets, and distribute the money among aU the creditors, according to their rights as ascertained.
There
was no time when Whitney could not join in
this suit as a complainant, or assert his
right of priorily as claimed, if he had chosen
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to do so; but his persistent effort -was to obtain priority over other creditors and secure
full payment, if the assets were sufficient;
and he was iinwilling to make common cause
with all creditors, but, asserting the voidness
of all the proceedings In the chancery court
as to these matters, he sought, as he had a
right to do, to obtain precedence as a creditor by getting judgment against the bank,
and enforcing it He got judgment, and, if
that entitled him to be paid out of the bank's
assets In the hands of the receiver, he might
have propounded his claim of priority In the
chancery court, and demanded Its recognition and payment by an order therefor, but
he maintained his attitude of asserting the
nuUity of all the proceedings in this matter
of the chancery court, and attacked them as
void; and the maintenance of his bUl of
February 6, 1893, depends on maintaining the
legal proposition on which it rests. His
learned counsel has been not only persistent,
but consistent, in the many methods employed to obtain for his cUeat an advantage
over other creditors.
It remains to be stated
whether or not he shall succeed In securing
the reward of his Industry in behalf of his
By his bill of February 6, 1893, he
client
has pursued the proper course to obtain an
adjudication of the question on which the
claim made by his client depends.
This bill
attacks the validity of the proceedings in the
chancery court in the case of Hanover Bank
et al. V. Bank of Greenville, on the ground
that it Is not the province of a court of chancery to dissolve a corporation, or interfere
with the exercise of its franchise, or displace
its officers, or appoint a receiver, or otherwise exercise jurisdiction over It, at the instance of creditors who have no judgment
against It In this case there was no Interference by the court with the bank or its
franchise, and the performance of the ordinary functions of its officers.
There was no
attempt to dissolve or restrain the corporation.
Its directors had volimtarily surrendered Its assets to the keeping of the chancellor, and ceased to perform their duties as
to them.
The chancellor had accepted the
trust, and designated a receiver to take
charge of these assets, and care for them,
and had enjoined all creditors of the bank
from suing it, and had proceeded in the administration of the trust he had accepted, as
If there had been a creditors' bUl; and, although this feU little short of being a mere
farce, saved from it only by the seriousness
of the performance with judicial gravity, In
good faith, it was, nevertheless, the condition In which the complaining creditors found
the affairs of their debtor on the 11th July,
1892, when they instituted thedr suit representing the deplorable conditions existing,
and prayed the Interference of the chancery
court to take charge of the assets of their
debtor, the bank, thus abandoned by It, and
smrendered to the chancellor, who, though
without authority to receive them, had yet
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taken control of them as if he did have the
right to receive them, and had been dealing
with them accordingly. The bill urged the
necessity for the immediate appointment
of a receiver for the preservation of the
assets of the bank, which had suspended,
and ceased to care for them since December
22, 1891.
It is true that none of the complainants was a judgment creditor of the
bank, and none had a specific lien on the
assets of the bank.
Yet these assets constituted a trust fund. In a general sense, for
the payment of the creditors of the bank,
and, having been abandoned by the managers of that corporation, and transferred
to the chancellor, who was dealing with
them as of right, when he had no more legal
authority over them than a private individual, who might have found them, if it may
be said that, under these circumstances, it
was erroneous for the chancellor to entertain
the suit of general creditors of the bank,
and appoint a receiver, it certainly cannot
be maintained that this proceeding was
wholly unauthorized and void, so as to be
subject to collateral attack for want of jurisdiction to entertain the suit Vanfleet,
Collat Attack, § 100; Brown v. Iron Co., 134
U. S. 530, 10 Sup. Ct 604; Mellen v. Iron
Works, 131 U. S. 352, 9 Sup. Ct 781; Graham
V. Kaih:oad Co., 102 V. S. 148; Goodman v.
Winter, 64 Ala. 410; Barbour v. Bank, 45
Ohio St 133, 12 N. B. 5; Bouse v. Bank,
46 Ohio St 493, 22 N. E. 293.
Many other books might be referred to In
support of the proposition asserted, but, if
the doctrine announced did not prevail elsewhere, there can be no doubt as to the law
By sechere since the constitution of 1890.
tion 160 of that instrument, "In all cases
where said com-t [chancery] heretofore exercised jurisdiction, auxiliary to courts of
common law, it may exercise such jurisdiction to grant the relief sought, although the
legal remedy may not have been exhausted,
or the legal title established by a suit at
law." This Is In harmony with the scheme
of the constitution reversing the former relations of the courts, in which the circuit
court possessed general jmrisdictlon, and was
the repository of the power to administer
legal remedies, and the chancery coiu-t had
jurisdiction of certain designated matters,
and where there was not a full, adequate,
and complete remedy at law. Now the circuit court has original jurisdiction "in all
matters, civil and criminal, in this state, not
vested by this constitution in some other
A residuary grant is
comi:." Section 156.
thus made to the circuit court This manifests the policy of enlarging the domain of
chancery, and limiting that of the court of
law. What may be the effect of the provisions mentioned In widening the scope of the
comrts of chancery cannot be determined
now, and is not necessary to be decided; but
that they will be influential In considering
the class of cases In which chancery coiu-ta
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Is undeniable.
may entertain Jurisdiction
Wlien we look to section 147 of the constitution, all doubt as to the proper resolution
of the question presented by this case vanishes. Because of that section, error is not
predicable of "any error or mistalie as to
whether the cause in which it was rendered
was of equity or common law jurisdiction."
"No judgment or decree in any chancery or
circuit court, rendered in a civil cause, shall
be reversed or annulled on the ground of
want of jurisdiction to render said judgment or decree, from any error or mistake
as to whether the cause in which it was rendered was of equity or common law jurisdiction," is the mandate of the fundamental
law, and sweeps away all distinction between equity and common-law jurisdiction,
after it has been entertained, in a civil cause
in the chancery or circuit courts. It may
be an action of crim. con., or for libel or
slander, or trespass, or any other civil cause
in the chancery court, or an equity matter
in a court of law; if entertained there, error
is not predicable, and the decree or judgment shall not be annulled for want of jurisdiction. The chancellor or circuit judge
conclusively and finally settles the question
of jurisdiction, as between equity or common-law jurisdiction, of the particular case;
for It would be the height of absurdity to
bold that, while error may not be afiSrmed

of It, such Judgment or decree Is void. The
reason we do not apply the provisions of the
constitution mentioned to the matter of December 22, 1891, and uphold It, and what
followed, is that it was not a cause. There
was no suit or action, and no parties plaintiff
and defendant, but a mere ex parte surrender by the bank to the chancellor of its affairs, for which there is no authority In law;
and therefore the constitution does not apply, but relates to a civil cause, as properly
understood,
and not to all that a chancellor
or judge may do. The case of Hanover National Bank et al. v. Bank of Greenville Is
a suit regularly begim by bill against a defendant, and regularly proceeded with to a
final decree; and, while we will not be understood to hold that there was even error
in the action of the chancellor,— -which question Is not before us for decision, — ^we are
sure his action cannot be held void or annulled, and that disposes of cases Nos. 7,749
and 7,460.
The decree allowing $2,000 for damages In
the way of attorney's fees Is complained of,
but, as the evidence on which the chancellor
decided this sum to be reasonable was not
put In the record, and is not before us, we
cannot disturb the decree for this. The result is that the decree In each of the three
cases hereinbefore mentioned must be affirmed.
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ex rel.

INDEPENDENT DIST. TEL.

SECOND JUDICIAL DISTRICT COURT OP SILVER BOW COUNTY et al.
CO. et al.

V.

(39 Pac.
Supreme

316, 15 Mont. 324.)

Court of Montana.

Feb.

18,

1895.

Certiorari by the state of Montana ex rel.
the Independent District Telegraph Company, the Citizens' District Messenger &
Bnrglar-Alann Telegraph Company, and G.
A. Lauzier against the Second judicial district court of the state of Montana in and
for the county of Silver Bow, and the judges
presiding, to review the action of such court
in appointing a receiver for the two corporations. Dismissed.
This Is a writ of certiorari directed to the
district court to review its action in appointing a receiver of the properties of two of the
relators, viz. the Independent District Telegraph Company and the Citizens' District
Messenger & Burglar-Alarm Telegraph Company, it being claimed by the relators that
the district court acted in that matter without jurisdiction.
The receiver was appointed in an action entitled as follows:
"H. L.
Haupt and E. A. Nichols, trustee. Plaintiffs, V. Independent District Telegraph Company, Citizens' District Messenger & Burglar-Alarm Telegraph Company, Fred B.
Puddington, H. Sommers, John O'Rourke,
Thomas D. Butterfleld, G. A. Lauzier, Alex.
Johnston, and John Doe (whose true name
The appointIs nnknown), D^endants."
ment was made upon the complaint in that
case and upon affidavits filed. The following
facts appear from the complaint:
Each of the companies defendant In the
case in the district court (and who are relators here) is a corporation organized under the laws of this state. The plaintiff
Haupt is owner of 76 shares of the stock of
Company. The plaintiff
the Independent
Nichols, as trustee, is also owner of 76
shares of said company. The Independent
Company Is the owner of a franchise from
the city of Butte permitting it to carry on
the district messenger business, and granting to the company the use of the streets
and alleys of the city for the purpose of
said business. The Citizens' Company owns
a similar franchise.
On May 1, 1892, the
said two companies entered into an agreement by which they should put their respective stocks, franchises, and property into a common business, to be carried on by
officers and agents to be appointed by the
two corporations jointly. This agreement
was to run for 20 years. All moneys earned
should go Into a general fund, and be In
After
the hands of a general treasurer.
paying expenses, a reserve fund of $500
was to accumulate in the hands of the treasurer. After paying expenses and the accumulation of this reserve, the profits were
to be paid by the general treasurer to the
H.& B.E(j.(2d Ed.)— 54
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respective corporation treasurers In the proportion of five-ninths to the Independent
Company, and four-ninths to the Citizens'
Company, to be distributed by the said respective companies as dividends on their
stock. Thereupon the general manager and
general treasurer were elected to carry on
this joint business. The reserve fund of
$500 was accumulated. The business was
carried on until June 1, 1893. At that date
the stockholders Sommers, Lauzier, Butterfield, and O'Rourke united together and obtained a majority of the stock of each company. After obtaining this stock, those
stockholders united and conspired together
to manage and conduct the combined corporations for their Individual benefit, and
to exclude from the management, profits,
and benefits the plaintiffs Haupt and Nichols. Since that time said plaintiffs Haupt
and Nichols have been entirely excluded
from the profits, management,
and benefits
of said corporations and the combination of
the corporations. From the time said association of the two corporations was formed until said Sommers, Lauzier, Butterfield,
and O'Rourke obtained control of the said
combined business, there was paid to the
treasurers of the said corporations $500 a
month, to be distributed by them as dividends on the stock of the corporations.
That, when said Sommers and others obtained control of the said associated corporations, there was in the hands of the general treasurer said reserve fund of $500, and
also cash in the sum of $1,000, and also
interest on the reserve fund of $25. That
this total sum of $1,525 was turned over to
Lauzier, the general treasurer elected by his
friends Sommers, Butterfield, and O'Rourke.
That the current expenses which then remained unpaid did not exceed $300, and that
there was therefore $1,225 available as a
dividend to be paid to the stockholders.
That, ever since said Sommers and others
obtained control as aforesaid, they have refused to give the plaintiffs any account of
the profits of the association, and have refused to pay any dividends on the stock.
Plaintiffs allege, on Information and belief,
that, since the Sommers control obtained, —
that is, since June 1, 1893,— the net profits
of the associated corporations have been
$500 per month, and that said Sommers,
O'Rourke, Butterfield, and Lauzier, instead
of paying those profits as dividends, have
converted the same to their own use. On
February 9, 1894, the officers elected under
the Sommers management executed to Fred
B. Puddington three promissory notes, payable each in nine months, for the sums, respectively, of $5,000, $2,000, and $2,000, bearing interest at the rate of m per cent, per
month. That said Sommers management,
also as security for said notes, executed to
said Puddington a chattel mortgage upon
the franchises and all the property of said
corporations.
That said notes purported to
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be given for the purchase price of a certain
franchise granted by the city of Butte to
said Puddington,— a franchise to erect and
maintain a district messenger and burglaralarm telegraph system in the city of Butte.
That said franchise was granted by the city
subject to certain conditions precedent The
complaint then sets out those conditions, and
then alleges that none of those conditions
were fulfilled.
The complaint alleges that
said Puddington's franchise is forfeited and
void, and was forfeited and void at the time
of the pretended sale of the same to the two
said companies and the execution of said
notes and mortgage.
The complaint fmther
states that said Sommers and others, at the
time of said pretended sale, weU knew that
the Puddington franchise was forfeited and
void and was of no value whatever. It is
further alleged that said Sommers, Lauzier,
Butterfield, and O'Rourke conspired together to defraud the plaintiffs, and to obtain
possession of the plaintiffs' stock, and all interest in the Independent Company, and of
the said combination of the two companies;
and that in fact they executed said mortgage
and notes without any consideration, and for
the purpose of bringing about the sale of
said property and franchises of the said
companies, and of foreclosing all Interest of
the plaintiffs therein. The complaint further alleges that unless the negotiation of the
said notes is restrained, and the notes and
mortgage declared fraudulent and void, aU
the property of the Independent Company
will be sold under the mortgage, and plaintiffs will be deprived, of their interests in the
said corporation. The complaint prays for
several items of relief, among them that said
Fred B. Puddington, and all persons claiming under him, may be enjoined from negotiating said notes or mortgage, or from collecting or foreclosing the same, or from interjferlng in any manner with the properties or
franchises of the said companies, and that
said mortgage and notes be adjudged null
and void.
In addition to the allegations made In the
complaint, a number of affidavits were filed
and used on the hearing. One Le Clare deposes that he heard John O'Rourke and O.
A. Lauzier, two of the defendants in the district court, conversing about the business of
the said district messenger companies, and
that O'Rourke said "that it they [meaning
himself, Butterfield, Lauzier, and Sommers]
would stand together, they would do that
Dutch outfit up [referring to the Shultzes
and the other stockholders]." H. A. Neldenhofer deposes that from December, 1890,
to February, 1892, he was manager of the
Independent Company, and that all that
time monthly dividends were paid to its
stockholders amounting to $750 per month,
excepting during the time when there was
an opposition company, and that those dividends were net profits.
This affiant also
states that after the combination was made

between the two companies they paid dividends of $500 a month.
Seth B. Smith, another affiant, stated that, prior to the time
when Sommers and his party obtained control of the combined corporations, he (affiant) was treasurer of the combination. He
testifies In his affidavit rather fully about
the formation of the combination between
the two companies.
He testified that the
reserve fund above mentioned, of $500, accumulated in the hands of the treasurer;
that finally Sommers and his party bought
the affiant's stock, and he retired from the
management;
that he turned over to the
new management all the funds in three different checks of $911.80, $107.94, and $14.25;
that at that time there were expenses outstanding and unpaid of only $400; that when
he retired he was just preparing and ready
to declare a dividend of $500, but he was instructed by the Sommers party not to pay
said dividend; that while affiant was treasurer of the company he paid dividends to
the stockholders of about $500 a month.
Carl Shultz and his wife, Mary Shultz, each
made an affidavit in which they testify as to
Lauzier's and Butterfleld's negotiations for
the purchase of affiants' stock, and threats
that if they did not sell that they (Lauzier
and Butterfield) would freeze out said affiants. Haupt, one of the plaintiffs, also
makes an affidavit that for more than n
year after the combination of the two companies he received monthly dividends on his
stock of 50 cents per share.
This affiant
also alleges, on information and belief, that
the combined corporations keep two sets of
books, one of which sets of books shows the
actual receipts and disbursements and the
net profits of the association, and the other
set of books does not show the correct accounts of the said corporations, but is kept
for the purpose of deceiving and misleading
stockholders who have been excluded from
the management and participation in the
management
of said business; that, since
the Sommers party obtained control of the
business, affiant has received no dividends
on his stock, although thenj have been large
profits. This affiant then sets forth the execution of the Puddington notes and mortgage.
He also sets forth the facts showing
that the Puddington franchise which he (Puddington) purported to sell to the companies
for $9,000 was absolutely void and worthless.
One of the employes of the combined
corporations testifies to hearing Butterfield
say that the business was good and paying
as weU as any business in town.
An answer was filed by the defendants,
and also some affidavits. It is not necessary to recite the contents of these papers,
for on the writ of certiorari In this court the
question of the discretion of the lower court
In appointing a receiver is not under review.
After hearing argument In th& district court
as recited in its order, the court found that
the plaintiffs w^e entitled to the appoint-
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ment of a receiver pendente lite. It was
therefore ordered that A. H. Barrett be appointed receiver pendente lite of the franchises, plants, business, books, and accounts,
and of all other property belonging to the
said two corporations, for the purpose of
managing and conducting said business;
and he was by the order authorized and directed to take possession of the said premises, franchises, plants, and all property,
books, and accounts, of any nature whatsoever, belonging to the said corporations, and
to manage and control the same during the
pendency of this action, and for that purpose to take care of and manage and control
the said property and business, and to pay
aU debts and obligations, and collect all
moneys due to the said corporations. It was
ordered that the receiver give a bond, with
sureties, in the sum of $10,000. Upon the
appointment of the receiver, the said G. A.
Lauzier made an application to this court
upon behalf of himself, and purporting to be
also on behaif of the two district telegraph
companies, asking for a writ of certiorari to
review the action of the district court in appointing a receiver.
The application, of
course. Is made upon the ground that the
district court had no jurisdiction to make
the appointment. That is the point discussed and decided in the opinion below.
& Wapleton and John W. Cotfor relatoBS. Geo. Haldorn and Oliver
M. Hall, for respondents.
Robinson

ter,

DE WITT, J. (after stating the facts). The
question in this case is simply whether under
the facts, as recited In the statement above,
the district court had Jurisdiction to appoint
a receiver. State v. Judge of- Second Judicial

Dist Ct, 10 MoHt 401, 25 Pac 1053. See,
also, French Bank Case, 53 Cal., at page 550.

There is here no question of the court's discretion under consideration. The relators in
this application rely very largely upon the
decision in the French Bank Case, but we
think that the case at bar is distinguishable
from that case In many respects, and, in order to make the distinction apparent, we
quote as follows from the California case:
"Irrespective of the effect of the fifth subdivision of section 564 of the Code of Civil
Procedure, which wiU be presently considered, there Is no Jurisdiction vested In courts
of equity to appoint a receiver of the property of a corporation In a suit prosecuted by
a private party. This Is only to say that
there is no Jurisdiction vested In these courts
In such a case to dissolve a corporation; for
the power of a receiver, when put In motion,
of necessity supersedes the corporate power.
Jt necessarily displaces the corporate management, and substitutes its own, and assumes,
in the language of the order under review,
to do all and everything necessary (In the
Judgment of the receiver, under the advice of
the court) to protect the rights of the cred-

S5t

itors and depositors of said corporation.' This
precise question was brought directly under
consideration here In the case of Neall v.
Hill, 16 Cal. 145, where, in a suit brought by
a stockholder, a receiver had been appointed
by the district court to take possession of the
property of the Gold Hill & Bear River Water Company, a corporation existing under
the laws of this state. The opinion In that
case, rendered by Mr. Justice Cope, and concurred In by the whole court, after referring
to the adjudicated cases in England and in
this country, uses this language: 'This decree. If permitted to stand, must necessarily
result In the dissolution of the corporation;
and In that event the court will have accomplished. In an indirect mode, that which, in
this proceeding, it had no authority to do
directly. It Is well settled that a court of
equity, as such, has no Jurisdiction over corporate bodies for the purpose of restraining
their operations or winding up their concerns.
We do not find that any such power
has ever been exercised in the absence of
a statute conferring the Jurisdiction.* Of
course, it Is not to be doubted that the trustees of a corporation, the persons who constitute its direction, and from time to time
exercise the corporate authority in the management of Its affairs, are subject to the control of courts of equity; or, as observed by
Chancellor Kent, that the persons who from
time to time exercise the corporate powers
may, in their character of trustees, be accountable to this court [the court of chancery]
for a fraudulent breach of trust; and,' he
adds, to this plain and ordinary head of
equity the Jurisdiction of this court over corporations ought to be confined.' Attorney
General v. Utica Ins. Co., 2 Johns. Ch. 388.
And In exercise of these admitted equity
powers of the court, referable to the wellknown grounds upon which its Jurisdiction
ordinarily proceeds,
embracing the cognizance of fraud, accident, trust, and the like,
the rights of natural persons. Injured or put
at hazard through corporate proceedings unauthorized by law, will find ample protection and redress. But, even In such a proceeding as that, the trustees must, of course,
be made parties defendant; and It will be
observed, upon looking at the complaint of
Gallagher In this view, that It Is not substantially sufficient In its scope to put the
equity powers of the court In motion for
any purpose. The corporation Itself being
the sole party defendant, the trustees—those
persons upon whom the management of its
affairs Is devolved—are not parties, nor is
any relief sought against them personally.
That there Is no inherent power In the district courts, as being courts of equity, to
appoint a receiver In such a case as that
presented by the complaint of Gallagher,
is therefore apparent, both upon principle
and authority."
In the California case an Important element In the decision, as it appears, was that
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the appointment of the receiver acted as a
dissolution of the corporation. In the case
at bar no such result Is intended by the order appointing the receiver, or is accomplished by that order. It Is true that the
complaint in the case in the district court
asks for a dissolution of the corporation, but
whether such relief may be granted in that
action is not now before us for review.
The complaint also asks another relief, as
set forth in the statement, namely, that the
negotiation of the notes described be restrained, that the foreclosure of the mortgage be prohibited, and that the notes and
mortgage be declared null and void. While
the determination of these matters is pending in the action, the receiver is to act. His
appointment is pendente lite only, and he
Is authorized to do only those acts which
are peculiarly pendente lite. Again, in the
French Bank Case, one ground of the decision was that the action was against the
corporation only (see page 546 of the decision), and not against the malfeasing trustees; that Is, the "persons upon whom the
management
of its affairs Is devolved" (at
page 551).
But in the case at bar the managing officers of the corporation are joined
as defendants, and their unlawful acts are
sought to be set aside, and their future
wrongful conduct enjoined. The receiver Is
not to wind up the corporation under his
appointment. He is simply to manage the
affairs of the same while charges of the
most outrageous frauds by the managers
and controllers of the corporation are being
Investigated in the trial of the action. We
are fully aware of the reluctance of courts
of equity to Interfere by receivership In the
management of corporations, or to take that
management from trustees elected by the
shareholders. It is said In Morawetz on
Private Corporations (section 281) as follows:
"A court of equity will grant all relief to a
shareholder which the nature of his case
may require. But it has always been a settled principle that no Interference with the
management
of a corporation can be justified, unless such interference Is absolutely
necessary to the attainment of justice. The
reason of this rule is obvious.
The officers
of a corporation are generally elected by a
vote of the shareholders.
Every shareholder has a voice in their appointment, and may
insist that they shall represent the corporation when duly appointed. If an officer is
guilty of a breach of duty, he may in many
cases be removed by act of the corporation;
but no minority of the shareholders have
any authority to restrain his action, or remove him and appoint another officer in his
place.
Nor can a court of chancery interfere at the suit of a portion of the shareholders, and remove an offending officer, or
even enjoin him generally from acting for
the corporation, unless this be essential to
the protection of the corporate rights; as,
for example, where the directors have con-

spired to defraud the corporation, or have
otherwise shown themselves to be totally
unfit to be Intrusted any longer with the
management of the company's affairs. The
court must ordinarily confine Its remedy to
the redress of the specific wrongs which
have been charged."
But the case before us Is not an ordinary
one, and perhaps it may be doubted that
many such histories of fraud will be found In
the conduct of human affairs.
It is difficult
to imagine a case more thoroughly saturated
with fraud than this which was presented
to the district court on the application for
the appointment of a receiver.
Four shareholders of two small corporations, which were
paying handsome dividends, obtained control of the majority of the stock, and elected
their own officers.
These four conspirators.
Instead of paying $500 a month dividends
which the corporations were earning, proceeded to put that money Into their own pockThey kept false books to deceive the
ets.
They pretended to buy for the
shareholders.
an absolutely worthless francorporations
chise, when they already owned two good
and valid franchjlses, which were more tloan
They gave the
ample for the same purpose.
corporations' notes for this worthless franchise, and mortgaged all of the property of
the corporations for the purpose of having
the mortgage foreclosed, and the property of
It Is needless to
the corporations wiped out.
They are all set
enlarge upon these facts.
forth In the statement preceding this opinion.
This is a story of wrecking and robbing that would make a pirate of the Spanish
main exclaim, in the language of Lord CUve,
"X am surprised at my own moderation."
Is not interference here absolutely necessary,
as Morawetz says, to the attainment of justice? Again Morawetz remarks, as quoted
above, the eovrt of chancery will not interfere
at the suit of the shareholders unless this
be essential to the protection of the corporate
rights. We can scarcely conceive of a case
where It would be more essential than it Is
here, for the protection of the corporate
rights, for, if the interference is not had, the
corporate property will be swept away from
the corporations Intothe grasp of the consplratwTs; and, while the investigation Into the
acts of the Sommers-O'Rourke party is being made by the court, should the court allow
this same band of marauders to remain in
possession of the corporations and their property, and continue to convert the assets to
their own use, and exercise th^ own pleasupon them?
ure as to the trusts imposed
To allow such a proceeding, it seems to ns,
would shock the conscience of the most inthat
different court. Our statute provides
"a receiver may be appointed by the court
in which an action is pending, or by the
•
•
•
judge thereof:
Sixth. In aU othheretofore
have
er cases where
receivers
been appointed hy the usages of courts of
We are of
equity." Code Civ. Proc. § 229.
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opinion that the decisions ol the courts sustain the doctrine of the powers and the
usages of courts of equity in such a case as
that which was made in the showing before
the district court We note the following
language from a very recent decision (January, 1894) of the Kansas supreme court.
While the Kansas statute is broader than
om-s, and the case of In re Lewis, 52 Kan.
660, 35 Pac. 287, is decided largely upon the
statute of that state, still the. following remarks of the Kansas court are valuable, as
is also the collection of authorities appended
to the decision. We extract from the opinion
"By the averments of the petias follows:
tion, it would appear that all the officers of
the corporation have conspired together to
divert its business to another company, and
to absorb its earnings and assets, and appropriate the same to their own uses.
Under those circumstances, it would be useless
to apply to the officers to bring an action
against themselves,
and in such cases the
law permits the appointment of a receiver
at the instance of a stockholder. In most
cases of this character no other adecLuate
remedy exists. The appointment of a receiver is not necessarily a proceeding to dissolve a corporation, nor wUl it necessarily
result in its extinction.
The property and
assets of the corporation, which are being dissipated and fraudulently absorbed, will be
and rightfully applied under the
preserved
supervision of the court, and may be restored
to the officers of the corporation when there
has been a change of officers, or when it is
deemed prudent and safe to restore the property and affairs of the corporations to its
duly-constituted
officers.
First Nat.
See
Bank v. United States Tile Co., 105 Ind. 227,
4 N. E. 846; Pike Co. v. Hammons, 129 Ind.
Order of Iron Hall v.
368, 27 N. E. 487;
Baker (Ind. Sup.) 33 N. E. 1128; Haywood
V. Lumber Co., 64 Wis. 639, 26 N. W. 184;
Consolidated Tank-Line Co. v. Kansas City
Varnish Co., 43 Fed. 204; Mor. Priv. Corp.
{ 281; Pom. Eq. Jur. § 1334; High, Rec.
313; Spel. Priv. Corp. § 1001; 20 Am. &
Eng. En& Law, 272." We also find it stated
in High on Receivers as follows: "It has
already been shown that in most of the
states of this country the general jurisdiction of courts of equity over corporations has
been enlarged to the extent of authorizing
the appointment of receivers in behalf of
creditors and shareholders." Section 313.
The supreme court of Michigan (October,
1892), in Miner v. Ice Co., 93 Mich. 97, 5S N.
W. 218, after reviewing the history of a fraud
which perhaps is worthy to be ranked with that
"The present case
of the case at bar, says:
gross
abuse of trust.
of
instance
furnishes an
Must the cestui que trust be committed to
the domination of a trustee who has for seven
The
years continued to violate the trust?
good
majority
the
utmost
the
of
requires
law
faith in the control and management of the
It is of the
corporation as to the minority.

i
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essence of this trust that it shall be so managed as to produce for each stockholder the
best possible return for his investment.
The
trustee has so far absorbed all returns. What
Is the outlook for the future?
This court, in
view of the past, can i^ve no assurances.
It can make no order that can prevent some
other method of bleeding this corporation, if
it is allowed to continue.
Lorman be removed, who shall take his place? He has
the absolute power to determine.
Once deposed, he may elect a dummy to fill his place.
There are practically but three persons con-

If

cerned. Miner, Lorman, and Lorissa Carpenter, and she has for seven years, in fraud
of complainant's rights, been paid a dividend
to secure her acquiescence.
Who has any
right to complain if ample and complete justice is awarded to Miner?
Who shall be permitted to stand between him and an adequate remedy?
This corporation has utterly
failed of its purpose, not because of matters
beyond its control, but because of fraudulent

mismanagement and misappropriation of its
Complainant has a right to insist
funds.
that it sliall not continue as a cloak for a
fraud upon him, and shall not longer retain
his capital, to be used for the sole advantage
of the owner of the majority of the stock,
and a court of equity wUl not so far tolerate
such a manifest violation of the rules of natural justice as to deny him the relief to which
his situation entitles him.
think a court
of equity, under the circumstances of this
case, in the exercise of its general equity
jurisdiction, has the power to grant to this
complainant ample relief, even to the dissolution of the trust relations. Complainant
is therefore entitled to the relief prayed. A
receiver will be appointed, and the affairs of
this corporation wound up." In the Midiigan case the decision went to the winding up
of the corporation, but in the case before us
the receiver is only to hold until the charges
of fraud are investigated. The Michigan decision is an able discussion of the powers of
the court of equity in this rvjspect, and a valIt may be said
uable review of decisions.
here, as was said in the Michigan case, that
the corporations have utterly failed of their
purpose, not because of matters beyond their
control, but because of the fraudulent mismanagement and misappropriation of their
funds. An equal if not greater mismanagement and misappropriation has been done
by the officers of the corporations who are
here made defendants, and whose acts are
sought to be restrained and set aside and
declared null and void. We also find the
same general subject mentioned In the following language in Waterman on the Law
of Corporations (volume 2, § 356): "The power to appoint a receiver is necessarily inherent in a court which possesses equitable
It Is exercised when an estate
jurisdiction.
or fund Is In existence, and there is no competent person entitled to hold it; or the person so entitled is in the nature ot a trustee,
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and is misusing or misapplying the trust; or
the property is about to be removed beyond
the reach of the court; and, generally, when It
is necessary to secure rights and prevent a
failure of justice. The property is thus placed
m tne hands of an officer of tne law la oraer
that it may be under the protecting care and
control of the court, and be delivered unimpaired to the persons to whom it Is legally
ascertained to belong." See, also. Ranger v.
Cotton-Press Co., 52 Fed. 611; Mor. Prlv.
Corp.

§ 642.

Upon questions of equity jurisdiction, aid
is always found in the records
of the
courts of chancery of New Jersey, and from
a decision rendered in May, 1894, by that
learned covart, we quote as follows: "The
power of this court to appoint a receiver of
a corporation, either because it has no properly constituted governing body, or because
there are such dissensions in its governing
body as to make it impossible for the corporation to carry on its business with advantage to its stockholders,
think must be regarded as settled;
but
think it is equally
Well settled that this power is subject to certain limitations, namely. It must always be
exercised with great caution, and only for
such time and to such an extent as may be
necessary
to presei^e the property of the
corporation, and protect the rights and interests of its stockholders.
As soon as a lawfully constituted and competent governing
body comes into existence, whether it is
brought into existence by an adjustment of
the dissensions or by the election of a new
body, and such body is ready to take possession of the property of the corporation, and
proceed in the propa* discharge of its duties,
the court must lift its hand and retire. This
is the doctrine, as understand it, which was
laid down by Vice Chancellor Malins in
Featherstone v. Cooke, L. R. 16 Bq. 298, and
Auxiliary Co. v. Vickers, Id. 303, and which
was approved by Chancellor Runyon in Binstein V. Rosenfeld, 38 N. J. Bq. 309, and by
Chancellor McGill In Archer v, Waterworka
Co., 50 N. J. Bq. 33, 24 AtL 508." Bdison v.

I
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I

Phonograph Co., 29 AtL 197.
It Is true, of
that the power must be exercised
with great caution, but we are of the opinion that the most scrupulous caution would
not cause a court to hesitate In the matter
which was before the district court Furthermore, the district court did not go any further in the appointment than was necessary
to preserve the property of the corporations,
and protect the rights and interests of its
stockholders, as was stated in the New Jersey case.
It does not seem necessary to go
further in this discussion. The facts of this
case will not afford a precedent in the future for any imprudent or unauthorized appointment of a receiver for corporations, or
the unwise withdrawal of the business of a
corporation from the management of its dulyThe
elected and lawfully acting trustees.
case is a precedent only as to its own facts.
Here the objects of the existence, and, initself, of the
deed, the practical existence
corporations, are being totally destroyed by
the unlawful (not to use a stronger term) acts
of its managers; and one object, at least, of
the action in the district court, is to set aside
and prevent such unlawful acts of such managers, and the action itself is against such
unlawfully acting persons.
If they are allowed to go on in their course which they
are pursuing, the corporations are to be totally wrecked, their funds are to be embezzled, and their property is to be taken from
them by a fraudulent conspiracy of the managers, whose position is one of trust towards
the plaintiffs In the action in the district
court.
Under such a vigorous showing of
facts, we believe that the decisions of the
courts of equity uphold the powers and
usages of those courts to interfere by a receivership. See the cases cited In this opinion and the cases referred to in those citations. We are th^efore of the opinion that
the writ of certiorari must be dismissed, and
It Is so ordered.
Dismissed.
course,

PEMBERTON,
cur.

C.

J.,

and HUNT,

J.,

con-
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BANK OF DETROIT v. KENT
CIRCUIT JUDGE.

NAT.

(5 N. W. 627, 43 Mich. 292.)
Supreme

Court of Michigan.

April

14, 1880.

Mandamus.
Morris & UU, for the writ. Jacob Ferris
and Blair, Kingsley & Klelnhaus, against.

COOLEY, J. The application for a mandamus in this case brings under review questions of the validity and propriety of the order appointing a receiver.
The bill was filed
The mortto foreclose a chattel mortgage.
gage was by Hebbard & Graff, merchant
millers of Grand Rapids, to Philip M. Graff,
and bore date March 17, 1880. The purpose
was to secure the mortgagee for having become accommodation indorser for the mortgagors on a large amount of commercial paper.
The mortgage covered "all the flour, wheat,
com, oats,- bran and feed owned by the parties of the first part, and situated in the city
of Grand Rapids, Michigan, whether on the
track, or in the mills or warehouses,
or In
the elevator at Berlin, Ottawa county, Michigan; all the barrels, sacks, bags, tools and
office furniture and fixtures, including safes,
situated in and about and used in connection
with their two mills, being three large teams
and larries, two pairs of large sleighs and
one light delivery wagon, and the blankets
Also the engine and
used with said teams.
boiler used in the Valley City Mills, and put
in by Hebbard & Graff since their lease of
the same, and the shafting and pulleys used
by them in connecting the engine with the
miU and machinery. Also all the wheat, corn
and oats which may be purchased by the
parties of the first psit and delivered to them
in the city of Grand Rapids, either on the
track, in store or in their mills, and all flour,
feed and bran manufactured by them while
any portion of the debts secured by this mortgage remains unpaid."
The mortgage reserved to the mortgagor
the privilege of making sales in the ordinary
and provided that
course of their business,
"in case of the non-payment of the said notes,
or any of them, at maturity, by the party of
the first part, or if the party of the second
part shall at any time deem himself insecure,
he, • • • whether the party of the second
part shall have paid anything on said notes or
not, is hereby authorized to enter upon the
premises of said party of the first part, or any
place or places where the said goods and chattels, or any part or portion thereof, may be,
and take possession thereof, and sell and dispose of the same at private sale or public
auction, • * ♦ whether any of such notes
have matured or not, and apply the proceeds
thereof to the payment of said notes as fast
as they mature."
A bill to foreclose this mortgage was filed
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the day after its date. It was alleged therein that one of the notes, the payment of
which was secured by the mortgage, was long
past due, and that another became due March
17, 1880, and another March 18, the day the
bill was filed, and both remain unpaid, and
that by reason thereof the whole sum secured
by the mortgage, amounting to $38,800, has
become due and payable immediately; that
by reason of disastrous speculations the mortgagors

have

become

Insolvent,

and

have

transferred to complainant the mill property
whereon they conducted their business;
that
the wheat and other unground grain described in the mortgage cannot be profitably sold
and converted into money except after being
ground; that to manufacture said grain into
flour, and other proper products,
will yield
larger returns, and be more for the interest
of all parties concerned, than to sell or dispose of the same in an unmanufactured state;
that the total value of all the mortgaged property wiU not exceed $40,000, and if disposed
of at forced or auction sale will not yield
more than $30,000, or thereabouts.
The bill
prays for the appointment of a receiver, and
nominates the law partner of the solicitor for
complainant as a suitable person to be appointed.
No persons were made parties defendant to
Late lu the
this bill except the mortgagors.
evening of March 18th, and before the bill
had been filed, it was presented to the cirand an apcuit judge, at his dwelling-house,
plication made for the appointment of a reThe mortgagors appeared
ceiver as prayed.
at the same time, by a solicitor of the court,
The cirand consented to the appointment
cuit judge, apparently looking upon the case
as an amicable proceeding. In which all parties concerned were working in harmony to
preserve and dispose of the property for the
benefit of aU, made the appointment prayed
for.
The appointment purports to be one
made in open court, but the court was not in
session at the time, and the bill not being
The
then filed, there was no cause pending.
order of appointment directed the receiver to
proceed to manufacture the grain mortgaged
into flour and other proper products, and to
sell in the usual course of trade and on credit
It soon appeared that the proceeding was
far from being an amicable one, except so
far as the mortgagors and mortgagee were
At the very time the mortgagee
concerned.
was having his bill for foreclosure prepared
and obtaining his order for a receiver, other
parties were suing out writs of replevin for
One of these
some portions of the property.

parties was William B. Ledyard, by virtue
of whose writ the wheat in the Orescent
Mills, previously operated by the mortgagors,
was seized an hour or so before the order
Another
appointing a receiver was made.
was by Euphrasia Aldrich, who replevied a
quantity of wheat at or about the time when
Another was by the
the order was made.
Merchants' & Manufacturers' Bank of De-
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The circuit coiirt appears to liave come
to the conclusion that the writ of this plaintiff was not served until the receiver had become possessed of the property in dispute,
■which could not have been earlier than about
10 o'clock on the night of March 18th, that
being the hour when his bond as received was
filed.
On March 19, 1880, the receiver petitioned
the circuit court in chancery for an order
restraining the several plaintiffs in the replevin suits from proceeding further therein.
A hearing was had on this petition, and its
prayer was granted so far as the suit by the
bank was concerned, and detiied as to the
The bank, however, was grantother suits.
ed leave to bring an action of trover to recover the value of the property described in
its writs. The receiver was, by the same order, required to deposit in bank the net proceeds of sales of the property made by him.
Both the receiver and the bank appealed from
this order.
of the receiver was from
1. The appeal
those parts of the order which refused an injunction against the Ledyard & Aldrich suits.
The order in that regard was not a "final order," and was therefore not appealable under
Wing v. Warner, 2 Doug. 288;
the statute.
Caswell V. Comstock, 6 Mich. 391; Boing v.
Coats, 17 Mich. 411; Spencer v. Steams, 28
Mich. 463. These appeals must therefore be
troit.

dismissed.

2. The order, in so far as it enjoined the
bank from interfering by suit with the possession of property to which the bank claimed title, inasmuch as it finally took from the
bank a legal right, was in the nature of a
Lewis v.
final order, and was appealable.
Campau, 14 Mich. 458; Barry v. Briggs, 22
Mich. 201.
was
3. The order appointing a receiver
void, for the reason that it was made when
It is perhaps
there was no suit pending.
fortunate for all parties interested that such
was the fact, inasmuch as, if it had been
legally valid, the appointment, though of a
but
person eminently fit for the position,
for the relations to the litigation through his
law partner, must necessarily at some time
have been set aside, and the longer it should
stand the greater must have been the probability of confusion in the rights of the parand of
ties growing out of his proceedings,

unnecessary costs and expenses to be borne
by some one or more of the claimants to the
property. In Ex parte Pinche, 2 Meriv. 452,
the lord chancellor refused to appoint the
solicitor to the commission as receiver of a
lunatic's estate, though it was stated that
The
no one else would accept the office.
ground of the refusal was that it might become the duty of the solicitor himself to call
the receiver to account.
So in Stone v. Wishart, 2 Madd. 63, where the parties united in
a request that the next friend of infant complainants be appointed
receiver,
the vice
chancellor said: "I cannot accede to this mo-

tion, although it is consented to. It is the
duty of the next friend to these infants to
watch the accounts and conduct of the receiver;
to be control over him. The two
characters cannot be united, they are inconsistent."
We cannot shut our eyes to the fact that
the law partner of the solicitor is presumptively as much interested in the proceedings
as the solicitor himself, and it would be peculiarly objectionable that he should act in
a position requiring impartiality in a case
like this, where the parties to the suit are
manifestly acting in concert, and adversely
to the Interests of other persons, who cannot
The practical result
watch their proceedings.
would be that the receiver would supervise
his own accounts.
Garland v. Garland, 2
Ves. 137.
The practice in equity does not
even permit the receiver to employ a solicitor
in the case as his own counsel, lest it might
disarm his vigilance in watching the receivRyckman v. Parkins, 5
er's proceedings.
Paige, 543; Adams v. Woods, 8 Cal. 306.
This rule may, no doubt, be departed from
by consent of all parties concerned, but this
must mean by consent of all parties concernand one
ed in the results of the receivership,
not a party to the suit may be as much concerned in these as the persons who are parties.
The present suit is an illustration.
from by the bank
4. The order appealed
was improper, in that it forbade a person not
a party to the suit from testing, in the customary common law method, the title which
is asserted to specific property, and In so doing stretched unnecessarily, improperly and
oppressively the power of the court of equity
in abridgment of the jurisdiction of the court
of law. There may be cases in which it
would be proper for a court of equity, by
means of a receivership,
to draw to Itself
the jurisdiction to try disputed titles to property; but the jurisdiction to do so is exceptional, and must be supported by circumstances which render the common law remedies
Inadequate, or for some reason unfit and unsuitable in the particular case. No such cir-

cumstances appear or are suggested here. It
was proper and just that the bank be allowed to go on with the suit in replevin, if that
and improper
seemed most for its interest,
and unjust that it should be restricted to a
suit in trover, which would be, in effect, for
net proceeds only, after the costs of a receivership, which the bank did not desire or asthe property
sent to, had been deducted.
belonged to the bank the injustice of requiring the owner to submit to such management,
manufacture and sale of it as another person
might think expedient, and to recover the net
proceeds only after the costs of a receivership
In a suit between other parties had been
wholly or In part deducted, would be too
manifest to require more than mere mention.
escape
5. It cannot
attention that the
whole scheme of giving a chattel mortgage
which would be immediately due, filing a bill
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In equity upon it at once, and obtaining the
appointment of a receiver, who should take
possession of the property to the exclusion of
other creditors, and go on with the business
as the mortgagors themselves
might have
done, and as the order in this ease contemplated, was an attempt, by means of the machinery of the law, to accomplish indirectly
what, without calling in the aid of the court,
could not be legally done at all.
We do not enlarge upon this aspect of the
case, as it is not necessary here; but it must
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be manifest that the parties were creating
a trust, by means of the mortgage and of a
order, which could not stand the
consent
test of the law, if made by an assignment.
It resembles very closely an attempt, by circuitous methods, to avoid a legal principle.

The order which is appealed from by the
bank must be reversed, with costs against
the complainant in the suit. What has been
said will render unnecessary any award of
the writ of mandamus.
The other justices
concurred.
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MEROANTILB TRUST CO. OP NEW YORK
V. MISSOURI, K. & T. RY. CO. et aL
(36 Fed.

Circuit Court,
Xn equity.

221.)

D. Kansas.

Bill for

Oct

foreclosure

8,

1888.

and appoint-

ment of a receiver.
Bill by the Mercantile Trust Company of
New York, trustee for certain bondholders secured by a mortgage on the property of the
Missouri, Kansas & Texas Railway Company,
against said company sind the Missouri Pacific
Railway Company, to foreclose the mortgage,
and appoint a receiver.

Alexander & Green, Thos. H. Hubbard,
J. McCook, and William N. Cromwell,
for complainant.
Shiion Steme, Charles F.
and L. B.
Beach, Jr., James O. Broadhead,
Wheat, for defendants.

John

I

BREWER, J. (orally). In this case, have
had no opportunity to write out the conclusions
to which
have come, nor, for that matter,
to arrange my thoughts in any very orderly
and systematic manner.
should have preferred to take a little further time to put in
better shape what
have to say; yet, aware
of the fact that many of you gentlemen are
from a distance, and are anxious to return
home,
concluded to waive the matter of
form and order, and state, in a crude way, my
conclusions.
Nor are these conclusions reached simply from information developed in these
few days. This bill was presented to me more
than three months ago.
have had a copy of
it in my possession since, and have taken frequent occasions to examine the stipulations of
Further than that, the newsthis mortgage.
papers have been full of many of the features
of this controversy; and the property itself,
being a property starting in my own state,
and growing up there, is, neither In itself nor
its history, a stranger.
So that many of the
facts which have been presented and discussed
are facts which were not new.
This bill was filed a few days after default
And
in the payment of interest, June last.
the first question— a vital question— is whether
for, being
this suit was prematurely brought;
a suit to foreclose, and not one for the preservation of the property, if prematurely brought,
it would finally have to be dismissed, and a
receiver ought not to be appointed ad interim.
The ground upon which the claim rests is the
fact that this mortgage or deed of trust requires a six-months delay after the default before certain proceedings — and foreclosure, it is
claimed, is one— are permissible.
The second
article provides for entry by the trustee, but
by its terms such entry cannot be tiU six
months after default and demand of payment
The third article likewise authorizes sale by
advertisement,
and that is equally limited.
At
the close of that article follows this paragraph:
"This provision is cumulative to the ordinary
remedies by foreclosure
in the courts;
and
the trustee herein, or Its successor or success-
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ors In this trust, upon default being made as
aforesaid, may, at its discretion, and upon the
vsTitten request of the bondholders of a majority in value of said bonds then unpaid,
shall," etc.
Now, the contention Is that those words,
"upon default being made as aforesaid," being
in the last part of this article, by fair construction refer back to the entire provision in
the first part in respect to default, and include
both the happening and continuance of the default The argument rests merely on the force
of the last two words, "as aforesaid," and Is
forcibly put by counsel. That is the real question in the case, for, if this last paragraph
la article 3 were omitted, the decision of the
supreme court in the case of RaUroad Co. v.
Fosdlck, 106 U. S. 47, 1 Sup. Ct 10, would
In that case, as appears
leave no question.
from the statement, there were in the mortgage stipulations providing for entry and sale
by advertisement
six months after default
The validity of those provisions was recognized by the supreme court;
but it held that,

notwithstanding this, if by other stipulations
in the mortgage it was a security for the payaccrued,
ment of interest as it semi-annually
as well as of the principal, the trustee, or, on
his failure to act, any bondholder, might, on
the non-payment
of interest, bring suit and
Turning to this mortgage, I find
foreclose.

the same provision.
It is given as security
for the payment of the Interest as well as of
By article 2 possession is sethe principal.
cured to the railroad company,— the mortgagor,
—until default be made in the payment of
Unquestionably the
principal pr interest.
right of action at law on the coupon exists.
Unquestionably, if articles 3 smd 4 were omitted, the mere fact that this property was by
the mortgage pledged as security for the payment of coupons would permit the couponholder to come into a court of equity and enforce that pledge.
It is insisted that these articles, not excluding the jurisdiction of courts of law, not debarring a party from his right of action upon
the coupons, deprive him of a present right of
action upon the mortgage by a suit in equity
Language requiring
to enforce that pledge.
such construction should be clear.
If the parties—and it is to be assumed that they who
drafted this mortgage or deed of trust were
competent for that business —contemplated not
merely that no entry should be made, no sale
under the power until the lapse of six months
after default, but also that the coupon-holder,
having his right of action at law on the coupons, should not have a right of action in
equity, such purpose, It seems to me, would
naturally have been expressed in dear and unmistakable language, and not in that of doubtful interpretation.
In every other place that
have been able to find in this mortgage,
where a right rests upon the continuance of
the default, and that appears in articles prior
and subsequent to this paragraph,
the language is express:
"In case default shall be
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Jn payment of Interest, and shall continue for sbc months." Now, if It was intended to limit the jurisdiction of a court of equity
until after the lapse of six months from the
time of the happening of the default, it seems
to me that the draughtsman would have placed the stipulation therefor in a separate article, and would have made its meaning
so
plain that there would be no question.
We all
know in the preparation of instruments how
common the expressions
"said" or "as aforesaid" are used without any clear or definite
They are words which we use, not
intent.
thoughtlessly, but carelessly;
although
and
they are used here, yet as it is also fouud that
the continuance of the default Is not mentioned, it seems to me it is giving to those
words an enlarged and unnecessary force to
hold that they broaden the expression "making default" into "making and continuing default," as expressed in the first part of the
article. Xor is this a mere resting upon the
language of the paragraph. It opens with the
distinct announcement
that these special provisions in respect to entry and sale under a
power are cumulative to the ordinary remedies
by foreclosure; contemplating, in its opening
words, a proceeding in a court of . equity in
any case of default
Nor is it strange that
there should be special limitations upon the
two matters provided in articles 2 and 3, and
none about proceedings in a court of equity.
An entry is a speedy remedy; it runs to the
corpus of the property; it takes instant hold
of it, and takes It away from the mortgagor.
The parties may well have contemplated that,
If there was a temporary default, there should
be no such speedy interference and summary
So a sale by adseizure by the mortgagee.
vertisement—in
this case an advertisement of
eight weeks—is speedy and summary; and if,
upon the happening of a temporary default,
the trustee at the instance of a single couponholder should thus advertise and sell the property, it is obvious that great wrong might be
done; and six months' delay Is a very natiu-al
provision. But proceedings in a court of equity are not thus hasty. They are not within
the control of any coupon-holder or any trustee.
They stand advanced or delayed, as in the
judgment of the chancellor the best interests
of the property require. If it appears in any
from improper mocase that a coupon-holder,
tives, .or from a simple greed for his money.
Is willing to wreck a large property, and
comes into a court of equity upon the happening of a temporary default, it goes without
saying that the chancellor holds his hands until it becomes apparent that the property as a
Inaswhole cannot be saved to Its owners.
much as these proceedings stand upon the discretion of a court of equity, it Is not strange
that the parties were willing to leave to the
bondholders and coupon-holders an open door
Into such a court. They left an open door
into a court at law, and there is at least equal
chance, if not greater, that the freer motions
of a court of equity will afCord as full promade
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tection to the mortgagor.
These considerations, perhaps not very clearly expressed, are
the reasons which have led me to hold that
this case is withm the rule laid down in 106
V. S. 47, 1 Sup. Ot. 10, supra, and that this
suit is not prematurely brought.
That only passes from one trouble to another. The right to foreclose does not carry
with it the right to a receiver.
There are
many considerations that bear upon that
question.
Every case, of course, stands on
Its own merits. It is difficult to formulate

any rule which, briefly stated, will control
in all cases. It should appear that there is
some danger to the property; that its protection. Its preservation, the interests of the
various holders, require possession by the
court before a receiver should be appointed.
It does not go as a matter of course; and yet
it is not a matter that a court can refuse
simply because it is an annoyance.
If, looklag at the situation of the litigating parties,
and of the property, with the prospects of
the future, it should appear to a court that
they would be benefited, that their Interests
woiild be subserved by the appointment of a
receiver, why, no com't— although a matter
resting, as it is said, in its discretion —could
refuse to make the appointment.
I shall not go over all the matters that
I want to suggest some
have been discussed.
things that have impressed me. Of course,
so far as the adequacy of this secm-ity, so
far as the solvency of the corporation, is
concerned,
so far as the question whether
this is a temporary embarrassment or permanent, these facts stand out confessed, indisputable at least.
It has ceased to pay
interest on its mortgages; one, two, three,
and four have defaulted. The amount of
that interest runs considerably over a million; and the payment of interest on the
large mortgage comes due in two months.
The business of this year from the 1st of
June to the 1st of September, as shown by
the statistics, is decreasing; from the 1st ot
to the 14th there was a Blight
September
increase.
The road is not along the mala
highway of travel eastward and westward.
It is one running north and south, along
which business to-day is, as we all in the
west know, comparatively in Its Inception.
It crosses for two or three hundred miles a
territory which is occupied by Indians, and
It hag been for
furnishes little business.
years the only road that traversed that territory.
Within the last year or two, two
more roads have crossed,
and a third is
seeking to cross.
Competition between these
roads traversing that traritory, and bringing
Texas and Its commerce into relations with
Kansas, Missouri, and the north, as a matter
of necessity. It seems to me, must tend
against the Increase of earnings.
The report of the committee— a committee
appointed
by the company— tends to sho\»
that the payment of interest which has been
made prior to this year, has been largely at
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the expense of the proper repairs and imI do not mean to
provement of the road.
say that all this is absolutely conclusive on
the question, but these are matters which
my mind.
upon
have forced themselves
While it is true that—the road paying no interest since the 1st of Jirne— the revenues
have diminished by four or five himdred
thousand, the amount which is due as claimed to the Missouri Pacific for advancements,
yet the earnings must Increase largely before these back interests can be met, to say
nothing of future interests speedily maturing. That a road thus situated, some 1,600
miles in length, is burdened with a mortgage of $28,000 a mile, carries with it, to
my mind, very strong evidence that there is
probability of its ever being
no reasonable
kept in proper condition when paying the
The only way in
interest on such a debt.
which any mortgagee can get possession of
the rents and profits is through a receiver.
The law of Kansas forbids any other remIn
edy upon a mortgage than a foreclosure
the court. No possession could be had under
article 2. No sale could be made under the
power attempted to be given in article 3.
Unless
The sole remedy Is by foreclosure.
a receiver is appointed, the rents and profits
pass into the possession of the mortgagor,
to be expended by it according to its best
That is affirmed by the three
judgment.
cases of Railroad Co. v. Cowdrey, 11 Wall.
463; Gilman v. Telegraph Co., 91 U. S. 603;
and Dow v. Railway Co., 124 V. S. 652,
Not merely that; suppose
8 Sup. Ct. 673.
pass to
should
proceeding
this foreclosure
appeal,
its
a decree, and the defendant
to
bond on appeal would be no protection
the mortgagee in respect to the rents and
profits.
That is settled in tlie case ot
Kountze v. Hotel Co., 107 TJ. S. 378, 2 Sup.
Ct. 911.
So that this litigation might proceed and continue for a long time in this
and in the supreme court, without ever giving the mortgagee a hold upon the profits,
This mortunless a receiver is appointed.
gage is a second mortgage on a large part
of the road. As such mortgagee it has, more
than any other party, an interest In reaching
after and securing those rents and profits.
The first mortgagee, having a limited amount
upon the part of the road upon which its
mortgage rests, may feel safe; for his principal and interest must be paid before the
So that the
second mortgagee can come in.
complainant has a special interest in reaching for, and as soon as possible obtaining
possession
of, the surplus earnings.
More
than that. It is perfectly obvious that the
real owners of this property are not in harmony.
The stock controls the road, but with
.?45,000,000
of bonded indebtedness-^$28,000
a mile—on the road, the real owners are the
bondholders,
and that they are not agreed In
respect to what shall be done with this property Is, I think, confessed.
For years the
property was in the management of a cer-

tain interest. That Interest was removed
last spring from the control.
It was not.
removed so long as the road was apparently
prosperous,
and paying its coupons.
When
adversity threatened it, as was natural, thosewho held Interests in the road were not satisfied with the management, and sought control.
If these gentlemen now in control
could make it a promptly paying road within a reasonable time, why, it might be expected, according to the laws of human nature, that they would remain In control; but
we all know how, when one falls and continues to fail, aU who are interested are
prone to lay the responsibility upon him,
and to seek a change.
And there Is no certainty that another year different interests
might not combine, and so the road be subject to different control.
At any rate, it is
very evident that there is no harmony—no
unity of purpose— between those who are the
Now, if It were a partnership,
real owners.
and it was apparent to a court that the partners had got into a quarrel, the very fact
of their quarrel would be a strong reason
why It should take possession of the property.
Of course that consideration has not
so much .force In respect to a corporation,
other considerations.
but it strengthens
Those are the principal reasons that have
operated on my mind, — ^the default In interest, the fact that the rents and profits can
only be appropriated In this way, the decreasing revenues, the recent construction of
parallel roads, the fact that it passes through
such a portion of territory so unprofitable,
the condition of the road as developed by this
report of the committee, and the confilct between various parties having real and substantial Interests.
Much as I should be glad
to be free from the annoyance of a receivership,—and I know something about it,—it
seems to me I should be delinquent If I refused this application. There are some minor
matters that I might refer to, yet, perhaps,
they would not strengthen anything I have
said.

I

There is one matter, however,
must notice,— the suggestion of the Missouri Pacific
that It could defeat this application, and that.
It was here In the attitude of a party to
consent upon the condition that the balance
due it was properly protected,
and that no
order should be made in reference
to the
by the receiver of the Internapossession
tional & Great Northern Railroad or its
stock.
understood
the situation to be
that this application depended on the consent of the lessee, the Missouri Pacific, and
its consent was tendered upon any such condition as that, there would be no receiver
appointed.
The rights of the lessee, as 1
look upon these two instruments, are sub>
ordinate to the rights of the mortgagee, and
it is the mortgagee whose application Is sustained, and all parties having claims of any
kind must depend upon the Inherent equity
of their claims. So far as the stock In the-
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International & Great Northern Is concerned,
as well as some other assets, they are, as
stated, now under pledge, and in the possession of this complainant; perhaps, also, attached by certain garnishment proceedings.
I think the interests of the mortgagor require
that there should go an order upon the complainant not to part with that possession,
except in obedience, of course, to the process
of the courts in New York, until the ultimate rights of the parties are determined.
As to the possession of the International &
Great Northern, I doubt whether it is within the province of this court to determine
that question. It is a separate road, whose
believe,
stock,
in part has become the
property of the Missouri, Kansas & Texas
corporation; but it Is wholly situated in another circuit, and certainly at present 1 am
aot prepared to say that this court would

I

have a right to determine

whether a receiver

of the Missouri, Kansas & Texas should take

It may be
possession of that separate road.
that is a question which will have to be de-

At
termined by the judge of that circuit.
any rate,
should not at present, without
further consideration, perhaps consultation
with Judge Pardee, feel like making any order in respect to it. It is a matter in which
I shall be glad to hear counsel hereafter
upon, and perhaps
try and arrange with
Judge Pardee jointly to hear them as soon as
practical. That, I think, is about all I have
to say in reference to this matter, except as
to the receiver. If parties agree upon a receiver, of course I shall apiroint whoever you
If not, I will hear any suggesagree upon.
tions from any of the parties in Interest, and
reasons for or against any person to be named by one side or the other.
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BELDING
(71

et al. v.

N. W. 592,

MELOCHE

MS

et al.

Mich. 223.)

Supreme Court of Michigan.

May

28,

1897.

Appeal from circuit court, Ionia county, In
chancery; Frank D. M. Davis, Judge.
Suit by Alvah N. Belding and another
against Albert F. Meloche' and others. From
a decree for complainants, defendants Meloche
appeal.
Affirmed.
B. A. Hawley, for appellants.
Nichols, for app^ees.

McGarry &

HOOKER, J. On May 2, 1892, the complainants sold to the Meloches (two of the defendants), upon contract, a business block in
the village of Belding, at an agreed price of
?36,000, to be paid In 120 monthly installments of $300, without interest.
The contract
does not expressly state that the vendees shall
be entitled to possession, but does provide that.
In ease of default, the vendors may "elect to
consider themselves released and discharged
of and from any and all liability in any of the
covenants specified to be done and performed
by them, and aU Improvements
made by the
said parties of the second part shall be deemed forfeited as stipulated damages for the nonfulfillment of this contract; and said parties
of the first part, or their authorized agent,
may, without notice to quit or demand of possession, re-enter Into and repossess the said
premises, and the said parties of the second
part, and each and every occupant hired by,
through, or under them, to remove and put
out; it being expressly understood that such
failure of said second parties shall forfeit all
claim, either in law or In equity, which might
otherwise exist on the provisions of this contract in favor of the said parties of the second
part" The vendees made default in the payments, and this bill of complaint was filed to
At
foreclose their rights under the contract
this time portions of the building were rented,
and the biU prayed the appointment of a receiver, to receive the rents and profits of said
premises, and such receiver was appointed,
A decree of foreand has received said rents.
closure and sale was made, and, after the
sale occurred, an order of confirmation was
entered. No appeal was taken from any of the
Subsequently, the comproceedings thus far.
plainants filed their petition, alleging that on
March 9, 1896, a decree was entered for the
complainants for the sum of $6,172.44 and
costs, makUig a total of $6,648.30; that, at a
sale of the interest of the Meloches in said
the
premises,
the complainants purchased
same for $3,000, and that there was a deficiency of $3,648.30; that the final account
of the receiver, duly filed, shows a balance in
his hands at the date of the report of $2,349.36,
which, after the allowance of compensation to
and disbursements
by the receiver, woul4
leave $1,856.98, which the petition prays may
be applied upon the deficiency,
and that it be
declared that the remaining deficiency const!"

tute a personal judgment, upon which execution may issue against the Meloches.
A decree was made in accordance with the prayer
of the petition, and the defendants Meloche appealed.

It is claimed— First, that the court had no
authority to appoint a receiver to take the
rents during the foreclosure, and that the moneys collected should not be turned over to the
complainants;
second, that there should be no
decree for a deficiency against the appellants,
because, upon the trial of the case, counsel for
complainant stated that they did not care to
ask a personal decree.
Counsel base thetr first contention upon a
class of cases which hold that, under How.
Ann. St § 7^7, the mortgagee is not entitled to
the profits of land during foreclosure.
See
Wagar v. Stone, 36 Mich. 366. In that case the
court said: "The mortgagor is entitled to the
taken to
possession during the proceedings
foreclose the mortgage, and until a sale has
been made and the title of the purchaser has
become absolute; and, until the title has become
absolute upon a foreclosure of the mortgage,
an action of ejectment cannot be maintained
by the mortgagee, his assigns or representatives, to recover possession of the mortgaged
2 Comp. Laws, § 6263. Since the
premises.
passage of this act, which prevents the mortgagee from obtaining possession until he has
acquired an absolute title to the mortgaged
premises, the mortgage binds only the lands.
The rents and profits of the land do not enter
At the
Into or form any part of the security.
time of giving the security, both parties imderstand that the mortgagor will, and that

the mortgagee will not, be entitled to the rents.
Issues, or profits of the mortgaged premises
until the title shall have become absolute upUntil the
on a foreclosure of the mortgage.
happening of this event, the mortgagor has a
clear right to the possession and to the income
which he may derive therefrom; and the legislature, by the passage of this statute, contemplated that he should have such possession
and income to aid him in paying the debt. It
would be a novel doctrine to hold that the
mortgagee had a right to the profits Incident to
ownership, and yet that he had neither a legal
title, nor right to possession.
The legislature,
In depriving him of the means of enforcing
possession, Intended thereby also to cut off
and deprive him of all rights which he could
have acquired in case he obtained possession
before acquiring an absolute title. To deprive
him of this particular remedy, and yet allow
him in some other proceedings to, in effect
arrive at the same result, would be but a meaningless proceeding, and would not be securing
to the mortgagor those substantial rights
which It was the evident Intent he should
have.
We do not overlook the fact that a
contrary doctrine has been held elsewhere under a similar statute. We cannot avoid thinking, however, that for us to so hold would be
but a mere evasion of our statute."
In Michigan Trust Co. V. Lansing Lumber Co., 103

RECEIVERS.
3iich. 393, 402, 61 N. W. 668, we recognized
the validity of a contract whereby possession
by the mortgagee may precede foreclosure;
and the case of Wagar v. Stone shows that in
other states possession may be given to receivers pending foreclosure of mortgages, and the
decision In that case Is made to rest upon the
statute. The statute does not In terms apply
to equitable mortgages If we should hold this
to be one. In the Wagar Case the court said
that the object of the legislature was that the
mortgagor "should have possession to aid him
in paying the debt"; but In this case the vendee seeks to avoid the payment of the debt,
and to appropriate the fund in the hands of the
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receiver, to the exclusion of the complainants'
just claim.
Again, it is contended that the complainants
are not entitled to a personal decree for tlie
deficiency.
This claim seems to rest upon an
alleged waiver or estoppel, by what occurred
upon the hearing of the original case. It does
not appear to have been set up in the answer
to the petition, and Is said not to have been
claimed In the circuit court upon the hearing.
We do not discover that this statement is disputed.
Under these circumstances, we think
the order of the circuit court in chancery
should be affirmed, with costs; and it Is so ordered.
The other justices concurred.
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MARSHA Till
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IliLSLET BANK
et al.
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CADY

v.

N. W. 831, 75 Minn. 241.)
Jan. 9,

Supreme Court of Minnesota.

ment should
1899.

Appeal from district court, Ramsey county;
Charles E. Otis, Judge.
Action by the Marshall & Illsley Bank
against Frank M. Cady and others.
Judgment for plaintiff.
Defendant Cady appeals.
Affirmed.
Chas. J. Berryhill, for appellant
G. White, for respondent.

waste and preserve the property.

William

PER CURIAM. Assuming, without deciding, that an order appointing a receiver In foreclosure during the pendency of the action can
be reviewed on appeal from the final judgment
or decree, we are of opinion that, wliile the
plaintiff did not present a very strong case, yet
we could not hold that the court abused its
discretion In appointing a temporary receiver.
The affidavits presented would have justified
the court in finding that the mortgaged premises were inadequate security; that the mortgagor was insolvent; that four years' taxes
were unpaid and delinquent, for three of which
the premises bad been sold, and unredeemed;
that portions of the building on the premises
were somewhat out of repair, and that repairs
were necessary for the full preservation of the
property; and that the mortgagor was receiving rent for part of the premises, which be was
not applying to the payment of taxes or the
mailing of repairs.
There was some evidence
that the mortgagor was using a part of the
building as his sleeping apartments, and, hence,
that the premises were his homestead. While
a court should ordinarily require a somewhat
stronger showing for the appointment of a receiver of the mortgagor's homestead than In
the case of other property, yet, when a debtor
mortgages bis homestead, he subjects the property to all the ordinary legal and equitable
rights of a mortgagee, among which is the
right to have a receiver appointed when necessary to prevent waste or to preserve the property.
The same facts which would justify the
court in appointing a receiver during the pendency of the action would justify it In providing
In the final judgment that the receivership
should be continued.
As there Is neither a
"case" nor bill of exceptions,
the question
whether the evidence justified the findings is
not presented.
The findings are presumed to
have been based upon the evidence introduced
on the trial, and not upon the affidavits presented on the motion for the appointment of a
receiver during the pendency of the action.
The judgment Is sUent as to the duration of
the receivership.
No point is made on this by
the defendant; but we mention the fact in
order that It may not be Inferred that we impliedly hold that a receivership could be continued after a foreclosure
sale, or that the
rents and profits of the property could be applied towards paying the mortgage debt, or
used for any other purpose than to prevent

be affirmed.
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So ordered.
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BUCK, J.
dissent
think that the evidence quite conclusively shows that the premises are Cady'a homestead, and tills is one of
the material facts that lead me to think that
the receiver should not upon the evidence adduced, have been appointed.
When the trial
court appointed the receiver. It was done by
the court upon affidavits submitted by the respective parties.
The application therefor was
made in the month of July, 1897, but not
granted until October 29, 1897.
All of the
affidavits upon which the receiver was appointed appear in the record, and the sufficiency of
the plaintiff's affidavits are assailed and contradicted by the defendants' counter affidavit
Not only was a receiver appointed by order of
the court and therein directed to collect all
and singular, the rents, profits, and Income of
the premises, but by a subsequent order of the
court the defendant Cady was ordered, within
five days after the service upon him of the
order, to quit, siurrender, and deliver up to the
receiver said premises, and vacate the same.
It is true that the judgment appealed from is
dated November 12, 1897, and the last order
directing the defendant Cady was not made
20, 1897,
untU November
and not appealed
from. But as I regard this case, this is immaterial. The gist of the controversy is over
the right to appoint a receiver at all. Probably, if there existed a sufficient cause to appoint a receiver in the first instance, and the
case appeared to be one where ordinarily the
right of a receiver to act at aU was presented,
the appointment would carry with it the right
to the possession of the property.
It Is the
right to Invoke the aid of the court In the first
Instance, upon the case being presented, which
in my opinion is one of more than serious
doubt
Such a proceeding is an extraordinary
might say
remedy, sometimes, and perhaps
frequently, operating
harshly, and the circumstances of peril which invoke the remedy
should be established with reasonable certainty. Such appointment is not a matter of right
and should not be used where its exercise will
produce injustice, and the fact should be clearly proved.
Beach, Rec. 65-68. And this rule
ia strictly applied In mortgage cases, where it
must dearly and fairly appear that the security is inadequate, or there is Imminent danger
of waste, removal, or destruction of the property.
Id. 574.
Mere default In the payment
of the debt would not be sufficient ground for
the appointment of a receiver.
It Is true that
power to make the appointment of a receiver
is generally discretionary, yet "the judicial
authority to deal with property by means of
a receiver Is not unlimited or absolute."
Id.
2.
"It must be exercised in conformity to the
general
principles of equity jurisprudence.
The petition should, therefore, state clearly the
facts upon which the application is made, and
If this is not
also give proof of the same.
done, the relief will be denied, and the burden
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567.

As

I differ from my associates, It
I should fully examine the

that
which

Id.

is proper
evidence

formed the basis for such appointment.
The only evidence presented was by
aflldavits.
The plaintiff
presented
three
which showed that the property was worth
$3,500, and one that the house alone wai
worth $1,500. The defendants presented five
affidavits which showed that the value of
the property ranged from $5,800 to $4,400,
averaging $5,220, and the affidavit of another
person states the value of the house to be
$2,500 alone.
The total average value of the
property was $4,360. This is more than $500
over the entire judgment in foreclosure, including interest and costs up to the time of
the judgment
This was all the evidence
Introduced upon the question of the value of
the premises, and I think that the plaintiff's
evidence in this respect was clearly refuted
by that of the defendants. The only evidence of waste or act of omission of duty in
this respect on the part of Cady was that of
one witness for plaintiff, who gave details
tending to show that the dwelling house
needed repairs to the amount of $400; but
no other one of plaintiff's witnesses testified
to any such fact, and this testimony is
squarely refuted by five of defendants' witnesses.
am not willing to take his testimony alone as outweighing that of all of the
others. It certainly does not, in my mind,
justify the appointment of a receiver, where
the rule is, in such case, that the injury or
Impairment of the security must be imminent Union Mut Life Ins. Co. t. Union
Mills Plaster Co., 37 Fed. 286.
I now come to the consideration of the
question that the premises were the homestead of the defendant and which he was
occupying as such, and whether a stricter
rule should not be applied in the appointment of a receiver to take possession of such
property, and apply the income, rents, and
profits thereof towards the payment of the
mortgage debt This question is one of great
importance, and, if a receiver can thus be
appointed, it will greatly disturb, if not subof thoustantially destroy, the homesteads
sands of people, especially in our cities and
villages, where the use of homesteads, and
rental therefrom, often constitute part of the
income, and frequently the only income, for
As I have
the support of the family Itself.
stated, the appointment of a receiver is a
drastic measure, and to permit it to be used
to oust a man and his family from their
home, and sequester the income, rental, and
profits thereof, is to deprive them of all the
benefits of a homestead in a most summary
manner. It certainly is a most extraordinary proceeding which authorizes such a
Waples, in his work on Homestead
step.
(page 720), says: "It is questionable whether
It is ever proi)er to take possession of a mortgagor's homestead while proceedings to fore-
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Certainly it Is not propare pending.
er practice as a general rule. An application for such appointment should always be
refused when the amount of the mortgage
debt is a subject of contention in the case."
Of course, I do not overlook the doctrine laid
flown in this court in the case of Lowell v.
Doe, 44 Minn. 144, 46 N. W. 297, where It
was held that the homestead rights of the
mortgagors are subject to the ordinary legal
and equitable rights of the mortgagees in respect to the mortgaged premises, which may
be enforced by the appropriate remedies;
citing Gen. St 1878, c. 68, | 2 (Gen. St 1894,
§ 5522), which provides that the homestead
exemption shall not extend to any mortgage
thereon lawfully obtained.
But the homestead law looks with favor upon homesteads,
for the good of society and for the protection
of f amUy life in all classes, and seeks to save
them from the rapacity of creditors, and
from destruction, so far as it can without injustice to others.
The reasons for this are
many and cogent
think that
To this end,
all steps to deprive the owner of a homestead
of the right of himself and family to occupy
and receive the benefits of it during foreclosure of a mortgage upon it should not be
permitted, or should be resorted to only in
extreme cases, and where justice would be
defeated by withholding it, and only in cases
This
reasonably clear and free from doubt.
is not such a case. It is a notorious fact
that in many Instances the receiver, in the
performance of what he claims to be his
duty, incurs large expenses, greatly lessening the assets which should go to the payment of the debt itself, and this operates to
the detriment of both parties to the action.
In other words, the benefit to the owner of
the homestead and his family, as a home and
support, might be appropriated to the support of the receiver, by way of fees and expenses, with loss to both parties to the action. Our statute provides that "a mortgage
of real estate is not to be deemed a conveyance so as to enable the owner of the mortgage to recover possession of the real estate
Gen. St. 1894,
without a foreclosure."
§
5861. ■This is an express statutory enactment, so far as possession Is concerned, and
the owner of the mortgage is prohibited from
taking possession of the property without
Of course, this means that no
foreclosure.
right of possession arises until the period of
redemption expires, viz. one year after foreclosure. If possession of land is wrongfully
withheld after foreclosure, and after final
decree, the court may then compel delivery
of possession to the party entitled thereto,
by order directing the sheriff to effect such
Thus, by clear and
delivery. Id. § 6073.
express statutory provisions, means are provided for obtaining possession of lands upon
But until
which mortgages are foreclosed.
such time the mortgagee has no title, and no
It is true that, notwithright of possession.
standing the law expressly exempts a homeclose
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Gen. St. 1894, § 5522, provides that
"such exemption shall not extend to any
mortgage thereon lawfully obtained"; but
this provision does not operate to deprive the
owner of the right to the possession of the
during the period of redemption
homestead
from foreclosure sale.
Now, the appointment of a receiver is one purely of an equitable origin; and whether it can, in the case of
a homestead, supersede the express statutory
enactment
which forbids possession by the
owner of the mortgage during foreclosure,
may well admit of serious doubt Equity is
not intended to operate harshly, but a doctrine which permits a receiver, upon the commencement
of a foreclosure action, to taJce
Immediate possession of the homestead, oust
the family, and receive the rents and income
Btead,

of

the property, seems unjust and a harsh
measure.
Such a right is denied in Investment Oo. V. Farrar (Iowa) 54 N. W. 361,
upon the ground that It is a violation of the
statutory rights of the mortgagor, even in a
case not involving homestead rights.
See,
also, cases cited In 2 Jones, Mortg. { 1522.
But even if the power exists to appoint a receiver to oust the owner of a homestead and
his family, and take possession of the property, and deprive them of the use and benefits thereof, and thus cut short the statutory
right of redemption,
think the facts in this
case fall far short of making this an extraordinary case which justifies such an extraordinary remedy, and that the receiver ought
not to have been appointed.
think that the
Judgment should be reversed.
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WIEDEMANN t. SANN
(31

Court of Chancery

et aL

Atl. 211.)
of New Jersey.

Feb. 26,

1895

Bill by Frank W. Wiedemann aglnst Annie Sann and others to foreclose a mortgage,
and for an injunction, and for appointment
of a receiver. Receiver appointed.
Gilbert & Atkinson,
Budd, for defendants.

for complainant

B.

BIRD, V. O. The bill In this case Is filed
to foreclose a mortgage of chattels given
by Annie Sann, asking for an injunction
against an attaching creditor, whose attachment issued against Charles Sann, and also
asking for a receiver. The chattel mortgage bears date January 11, 1895, and was
duly recorded on the same day. It was
given to secure the payment of $550, money
The whole of the
loaned to the mortgagor.
said loan, together with interest, is claimed
to be due to the complainant
The biU states
that on the 9th day of January, being two
days before the execution and delivery of
the chattel mortgage aforesaid, one Sarah
M. HaU procured to be issued a writ of attachment out of the circuit court of the
county of Burlington against one Charles
Sann on the demand for $650, under which
writ of attachment an auditor has been appointed, and that the said auditor has been
ordered by the said circuit court to sell all
of the said goods and chattels as perishable
property, and that the said auditor has advertised all of the said goods and chattels
for sale, in his advertisement or notice of
sale giving assurance to bidders that he wiU
sell the said goods and chattels free from
all Uens or incumbrances. The complainant having obtained an injunction restraining the auditor from selling, now asks for
the appointment of a receiver with authority to sell the said personal property.
This is resisted by the plaintiff in the attachment. It will be perceived that the
complainant claims that these goods and
chattels were the goods and chattels of Annie Sann, and that the plaintifC in the attachment claims them as the goods and
chattels of Charles Sann. Charles Sann is
the husband of Annie Sann. The complainant rests his case upon the rule laid down
by Chancellor Green in Smithurst v. Edmunds, 14 N. J. Eq. 408. The case in hand
is not like that In that case the property
which execution Creditors offered for sale
was not claimed by such creditors as the
property of another person than the mortAs to that there
gagor of the same goods.
Hence the question now
was no dispute.
before me is, can this court appoint a receiver in a foreclosure case to take charge
of and sell personal property for the purpose of preserving It, covered by the mortgage sought to be foreclosed, when that

867

same property has been attached by the
creditor of another person, as the property
of that other person, and has been advertised to be offered for sale by an auditor appointed in said attachment proceedings? In
Moore v. Diament, 41 N. J. Eq. 612, 7 Atl.
509, In the court of errors and appeals, a
question somewhat like the present was before the court. In that case Hammell confessed judgment to his creditors, who levied
upon certain goods and chattels.
Moore
filed a bill in this court, alleging that he had
been in partnership with Hammell, and that
Hammell became indebted to him as partner, and that, to satisfy such indebtedness,
Hammell had made to him a biU of sale of
all his interest in these goods and chattels,
and asked for and obtained an injunction
restraining the execution creditors of Hammell from proceeding to a sale.
A receiver
was appointed in that case, and, upon
Moore's offering to give a bond to take care
of the property, and to return it or to pay
the value thereof, except in case of unavoidable accident, such bond was accepted.
From this brief statement it will appear
that execution creditors claimed a lien upon
the property as the property of one man,—
Hammell, their debtor,—while Moore claimed it as his own individual property aosolutely, by virtue of a bill of sale made to
him by Hammell, and that a receiver was
appointed. The question involved in that
case was one of title to personal property;
Moore, the complainant claiming the title
was in himself, while the creditors of Hammell claimed that the title was in Hammell,
and that they, as his creditors, by virtue of
their judgments and executions, had a right
to sell the same.
It is claimed in this case
that the question involved is purely a question of title to personal property, strictly
legal in its nature, and can be determined
by an action ^f replevin, and. that consequently a court of equity has no jurisdiction. The case cited seems to present the
Moore filed his bill,
same characteristics.
and claimed the property levied upon by
virtue of a bill of sale, praying an injunction against such sale imder the executions
at law. Clearly, in such case, the principal
question to be decided was whether the title
In the case
was in Moore or Hammell.
now under consideration the question to be
determined is whether the title to the property named in the chattel mortgage was in
Annie Sann or in her husband, Charles Sann.
If that were all, it might well be said that
in neither case would this court be justified
But in the case
in assuming jurisdiction.
cited, if the property which Moore claimed
were to be sold by the execution creditors,
with the confiicting claims of title thereto, he
might In a variety of ways, suffer great
loss; which view is, in every sense, applicable to the case before me. In that case it
was distinctly held in the court of errors and
appeals that this court had the right to pro-
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ceed to setQe the rights of the parties by
virtue of the bond given, notwithstanding
a decree dismissing the bill of complainl^
In this case the complainant claims a lien
upon the goods and chattels by virtue of
She undoubtedly has a right
her mortgage.
to file her bill to foreclose such mortgage,
which beyond question gives the court jurisdiction.
But still the further question arises, can
this court, because it is the only tribunal
authorized to foreclose a mortgage upon
goods and chattels, appoint a receiver to
take charge of and sell such goods and chattels, when they are claimed by and under
attachment by the creditors of another person than the mortgagor, and offered for sale
by an auditor appointed in such attachment proceedmgs? There is a well-settled
rule that courts of equity have the right and
power to take possession of property about
which are conflicting claims, for the purpose
of preserving it until the rights of the respective parties thereto have been settled.
May this rule be applied to the present case?
It is evident, if the auditor makes sale of
the goods and chattels because they are perishable, they will be likely to sell for a nominal price only, and will also be likely to go
into the possession of many different persons.
The fact that the complainant makes
claim in the manner in which he does will
cast such a shadow upon the title as to deter prudent men from bidding. The fact
that they will in all probability go Into the
hands of many different persons
would
make it obligatory upon the complainant, if
it should turn out that the title thereto be
in him, to bring as many actions at law as
there are purchasers. High, Rec. § 192. "A
court of equity, appointing a receiver to
take possession of property pending a litigation concerning the rights of the parties

Is vested with the power to sell
the property In the receiver's hands, whenever such course becomes necessary to preserve the Interest of all the parties." Id.;
Crane t. Ford, Hopk. Ch. 114. When a
court of equity properly acquires Jurisdiction of the parties and of the subject-matter
In a cause, and appoints a receiver therein,
and orders him to sell the property in controversy, such order, although irregular and
improvident, cannot be assailed or questioned In a collateral action, and such action
wUl not lie to set aside the order of sale
and proceedings thereunder. High, Rec. |
196; Libby v. Rosekrans, 55 Barb. 219;
Brande v. Bond, 63 Wis. 140, 23 N. W. 101.
It being evident that the auditor cannot
make sale of these goods except under great
disadvantage, and that, if it should ultim.ately appear that the title is In the chattel
mortgagor, and it also appearing that since
the mortgagee was justified in filing his bill
in this court, thereby acquiring jurisdiction
of the subject-matter, and the court unquestionably having the authority to appoint
a receiver, and it being the constant practice, when a receiver is appointed, to take
possession of the perishable goods and chattels which are the subject of litigation, te
make sale thereof for the purpose of preserving the value of them for the parties
who may ultimately appear to be entitled
thereto, I conclude that It is my duty to
advise the appointment of a receiver in this
case, with authority to make sale of the
The degoods and chattels in question.
fendant, the attaching creditor, offered to
A
give bonds for the value of the goods.
bond was offered and accepted In the case
of Moore v. Diament, supra, but in that case
the person who gave the bond did not propose to sell them, as in this case the auditor
I will advise accordingly.
proposes to do.

i tnereto,
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STE3TSON

V. NORTHERN
INV. CO. et al.
(70 N. W. 595, 101 Iowa, 435.)
Supreme Court of Iowa.
April 7, 1897.

Appeal from district court, Woodbury county; George W. Wakefield, Judge.
This appeal Is by the plaintiff from an order and decree entered upon a motion to discharge the garnishees. The issues and facts
appear In the opinion. Affirmed.
Shull & Farnsworth, for appellant
Joy,
Call & Joy and William Milchrlst, for appellees.

GIVEN, J. 1. AppeUees moved to strllie
the appellant's abstract, which motion was
overruled, and therefore we are to take the
facts to be as shown in the abstract, the material parts of which are as follows:
On
April 11, 1895, this plaintiff commenced three
separate actions to foreclose three mortgages
executed by the defendant company to him
to secure certain debts.
These mortgages
covered all of lots 4, 5, and 6, block 26, Middle Sioux City. Attachments were sued out
in each case, and A. C. Baker and 16 others
were served as garnishees. The answers of
these garnishees showed that they are tenants of the defendant company, occupying
premises other than that covered by plaintiff's mortgages, and that some of them occupied under verbal leases, and some under
written leases, extending to different periods
of the future. Their answers also showed
that some of them were Indebted for rents
due, and that all would become indebted in
the future under said leases.
PlaintifTs
three actions were consolidated, and formed
the present action. On the 9th day of May,
1895, T. A. Black, though not a party to this
action, filed his motion herein, supported by
his affidavit, for the discharge of all of said
garnishees except W. Chaffee, and showing
as grounds therefor. In substance, as follows: That on the 11th day of April, 1895,
In the case of Charles 0. Harrison v. The
Northern Investment Co. et al., then pending
la said court for the foreclosure of a mortgage upon the real estate occupied by said
garnishees, he was appointed and qualified
as receiver of all the property of said company involved In said action; also, that he
was appointed and qualified prior to the time
said garnishees were served with notice of
garnishment.
Charles C. Harrison, though
not a party to this action, did on the 18th
day of May, 1895, file his motion joining with
said Black in asking the discharge of said
By the record in the Case of
garnishees.
Harrison, as it appears In the abstract, it
was alleged in the petition that the Northern
Investment Company was insolvent; that
the property covered was insufficient to pay
the mortgages and taxes thereon. It was
asked, for these and other reasons stated,
that a receiver be appointed; and Mr. Baker
was appointed and qualified as receiver for
aU the property of the company described In
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the mortgage to Mr. Harrison, and ordered
to collect all rentals, Income, and profits
therefrom. It does not appear that any objections were made to the right of these persons to make such motions In this action.
The motions having been submitted, the
court says in the order complained of that
"the court Is of opinion, and doth adjudge,
order, and decree, that as to all rentals payable or accruing on or before the 11th day
of April, 1895, the said motion be, and is
hereby, overruled, and as to all rentals accruing and payable after the 11th day of
April, 1895, the said motion of T. A. Black,
receiver, and C. C. Harrison Is sustained."
Following this, it was ordered that the
amounts found to be due from the several
garnishees up to April 11, 1895, be paid to
the clerk of the court, and that upon payment the garnishees be discharged. It was
further ordered as follows: "And upon the
motion of T. A. Black, receiver as aforesaid,
time is given him until the 20th day of August, 1895, to file his petition of intervention,
claiming the funds so ordered to be paid to
the clerk aforesaid."
presents in argument three
2. Appellant
contentions, namely, that the court had no
authority to appoint a receiver under the
allegations of Harrison's petition; that Harrison and Black could not give the court
Jurisdiction to discharge garnishees by simply filing motions in this cause; they not
being parties thereto and not filing petitions
of intervention; that the garnishment of the
tenants made them liable to appellant, in
case he is successful in this case against the
company, for all rent accrued and to accrue.
That part of Harrison's petition asking a
receiver states numerous grounds, and at
such length as that we should not take space
to set them out. It is sufficient to say that
the petition shows that the rents of the
mortgaged premises are pledged for the payment of the debt, that they are not being applied, that the company is a foreign corporation; that it is insolvent, that the property
Is insufficient to paj the mortgages and overdue taxes, and other facts showing that the
rents were in danger of being 'lost to the
mortgagees. Conceding that the sufficiency
of that petition in this respect may be questioned in this case, we think it was sufficient
to warrant the appointment of a receiver.
3. Appellant does not question the right
of Mr. Black, as receiver, if duly appointed,
to intervene in this action to claim said
rents, but denies his right to do so by motion. The record falls to disclose, except inferentlally, that any such objection was
made in the lower court. The abstract was
prepared by other than the counsel now appearing, and with the view, no doubt, of not
Incumbering the abstract with more than
was actually necessary to an understanding
of the questions to be presented. Questionable as the record is as to this contention,
we will consider it. It will be observed that
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the order of the court is not final, as between these parties, as to the rents due up
to April 11, 1895.
The court, having full
jurisdiction over that fund, ordered it to be
paid into court, to be held until the rights
of these parties thereto are determined.
There has been no final order or judgment
against appellant as to that fund, and he has
nothing of which to complain. The question
as to which of these parties is entitled to
that money is not before us, and we express
no opinion thereon.
appeared than the
4. If nothing further
pendency of this action and the service and
answers of the garnishees, it might be said
that they are liable to q.ppellant, in case he
is successful in this action against the company, for rents accrued and to accrue under
their leases. The mortgage from the Northern Investment Company to Charles 0. Harrison contains the following:
"And It Is further agreed that if default shall be made In
any of the conditions of this mortgage, or In

the bond which It Is made and given to secure, that the right of possession of the mortgaged premises, with all the appurtenances
thereunto belonging, shall immediately vest
In the party of the second part, his heirs or
assigns, and he may immediately take possession of the same, and collect aU rents,
profits, and incomes therefrom, or, at his
option, may proceed by foreclosure, and shall
then be entitled to have a receiver appointed
immediately, and in vacation, for all of the
property herein described and embraced, to
talie charge of the said property, and collect
rents, incomes, and profits of the same, to
be applied upon the said mortgage
debt."
It seems to us entirely clear that under this
provision the rents accruing from said mortgaged property after the appointment of the
receiver are assets in his hands, and not
subject to garnishment by other creditors.
We do not think the court erred in either of
the respects claimed, and the order and
judgment are therefore affirmed.
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FIRST NAT. BANK OF JOLIET
ILLINOIS STEEL CO.
(51

Supreme

N. E. 200, 174

Court of Illinois.

v.

111. 140.)

June

18,

1898.

Appeal from appellate court, Second district.
Creditors' bill by the First National Bank
of Joliet against the Ashley Wire Company
and others for the appointment of a receiver,
with which was consolidated a petition by
the Illinois Steel Company, also for the appointment of a receiver. From a decree of
the appellate court (72 111. App. 640) affirming a decree In favor of the Illinois Steel
Company, the First National Bank of Joliet
appeals.
Affirmed.

This was a bill In the nature of a creditors' bill, filed December 26, 1893, by the
First National Bank of Joliet, the appellant,
against the Ashley Wire Company, a corporation In Joliet, WUl county, 111., which
for many years had been engaged In the
manufacture of barbed fence wire, wire
nails, etc. The bill alleged the recovery of
a. judgment by said First National Bank of
Joliet on the 14th day of December, 1893,
for $12,657.77, against said Ashley Wire
Company; that execution was issued and
delivered to the sheriff the same day, which
execution was returned, after demand made,
"No property found." Alleged the recovery
of a Judgment on the 8th day of December,
1893, by John Y. Brooks against said Ashley Wire Company for $11,090, upon which
execution had been Issued and levied upon
all the tangible personal property of said
Ashley Wire Company, and that the value
of such property so levied upon would ilot
exceed $5,000; that the sheriff had not sold
■aid property so levied upon, and It was not
sufficient to satisfy the said Brooks execution. Alleged the execution by said Ashley
Wire Company on the 19th day of July, 1893,
to the Illinois Steel Company, of a note for
$67,246.24, payable on or before two years
after date, with interest at 5% per cent, per
annum, payable semiannually, and secured
by a mortgage on its manufacturing plant;
that said Ashley Wire Company Is insolvent,
and for many months has suspended Its business, and its plant has remained idle; that
It has not been able for the last year to
meet Its trade obligations, and has been
seriously embarrassed In Its financial affairs;
that said wire corporation Is and remains In
the possession of Its real estate and manufacturing plant, and, while It Is not worth
said mortgage Indebtedness, Is a valuable
property, and ought not to be allowed to deteriorate in value or be greatly hazarded by
neglect or want of care; that watchmen
should be In charge. Insurance should be
kept up, and taxes paid; that all this should
be done in the Interest of said corporation,
Its stockholders and creditors generally; that
■aid corporation Is without means to protect
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and preserve said property, and keep up its
Insurance or taxes; that the tangible property levied upon is of a kind and character
so peculiar in its nature that It could not t)e
sold at ordinary execution sale, except at a
grievous sacrifice. Avers that the interests
of defendant and all its creditors demand
that a receiver should be appointed of its assets, both equitable and tangible; that said
receiver should be directed to take possession of said manufacturing plant, its books
of account, and Its equitable assets and
property. The Ashley Wire Company, John
T. Brooks, and Thomas Hennebry, as sheriff,
were made parties defendant. Although the
bill showed that the Illinois Steel Company,
of Chicago, held a first mortgage on the Ashley Wire Company plant, machinery, etc.,
and was the principal creditor, yet it was
not made a defendant to the bill. The appearance of the defendants was entered, and
on the 26th day of December, 1893, the defendants not objecting, the court appointed
George W. Bush receiver.
The order Invests
him with all the authority and power usually
granted receivers of courts of chancery, and
directs that he at once take possession of the
real estate and manufacturing plant of said
Ashley Wire Company, together with all the
machinery, tools, implements, and appliances
therewith, and constituting real
connected
estate, as part and parcel of said plant; that
he care for all such property, that it may
not be wasted or deteriorate for want of
proper care; that he keep the buildings insured In responsible Insurance companies In
a reasonable amount; and that he pay all
taxes legally levied upon such real estate.
It was further ordered that the said sheriff
turn over to the receiver all the personal
property levied upon by bim under the execution In favor of John Y. Brooks, such
sheriff to retain the execution, and the lien
of such execution is preserved upon all such
property levied upon, and the proceeds thereof levied upon by said sheriff, and turned
over to said receiver. The receiver presented a petition on February 19, 1894, as to the
payment of taxes, which states that there
was duly assessed against and levied upon
the personal property of the Ashley Wire
Company for the year 1893 $799.10 taxes,
and that he has no money with which to pay
said taxes, or the real estate taxes then due,
and prays that an order be entered authorizing him to pay such taxes, and that he may
be permitted to borrow money therefor. On
the 26th of February, 1894, an order was entered authorizing the receiver to pay the
taxes assessed upon the real estate, and authorizing the receiver to borrow money for
that purpose at such legal rate of interest
as he may be able, and to issue therefor his
receiver's certificate, which was by the order of the court declared to be a first and
prior lien upon the real estate of said Ashley Wire Company. The court denied the
prayer of the petition as to the payment of
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the personal property tax. On March 5,
1894, the Illinois Steel Company asked leave
of the court to make George W. Bush, receiver, a party defendant to a chancery proceeding, which the court granted; and on
the 7th day of March, 1894, the steel company filed a bill to foreclose its mortgage
against the Ashley Wire Company plant,
making said Ashley Wire Company, the
First National Bank of Joliet, John Y.
]ferooks, and George W. Bush, the receiver,
defendants.
On the 12th day of July, 1894,
after the commencement
of the foreclosure
proceedings,
the receiver borrowed of the
Illinois Steel Company $2,037.82, in pursuance of the court's order, for the purpose
of paying taxes, and Issued a receiver's certificate therefor. The mortgage upon which
the foreclosure proceedings were based,
against the Ashley Wire Company, was to
secure the note for $67,246.24, payable on
or before two years after date, with interest
at 5% per cent, per annum; and the mortgagor expressly covenanted to keep the buildings insured for $50,000, for the benefit of
It
the Illinois Steel Company, mortgagee.
also contained a clause authorizing the appointment of a receiver, with power to collect the rents, issues, and profits during the
period of redemption, in case of a foreclosure of the mortgage, and that such rents
and profits should be applied towards the
payment of the indebtedness.
Answers
were filed by the Ashley Wire Company and
the First National Bank, defendants. A
final decree of foreclosure was awarded the
Illinois Steel Company January 14, 1895, and
the property was sold to the said steel company for $70,000. The master reported an
unpaid balance, and a deficiency decree or
Judgment under the statute was entered for
the deficit of $5,316.50, with interest from
March, 1895, and execution was awarded
thereon.
On the 10th of April, 1895, the IIUnois Steel Company filed its petition in the
foreclosure case, setting up the decree of
foreclosure and the sale, the deficiency decree for $5,316.50, and the foregoing provision in regard to the appointment of a receiver by the court to collect rents until the
time of redemption, and asking for the appointment of a receiver. A hearing was had
June 20, 1895, and the court refused to appoint a new receiver, but extended the receivership of George M. Bush existing over
the property of the Ashley Wire Company
by virtue of an order in the case of the First
Kational Bank of Joliet, so that said receiver should stand as a receiver appointed
In the case of the Illinois Steel Company
against the Aahley Wire Company, and that
the receivership be extended to include the
property and effects of the Ashley Wire
Company; and the receiver was directed to
receive the rents, and hold the same for all
persons who should be found entitled thereto. The receiver had previously, under the
order of the court, leased the Ashley wire

plant for one year from December 1, 1894,
for $6,000, with the privilege of another year,
at the option of the lessee, on the same
terms.
The receiver collected in all for rents
and after paying the taxes and ex$12,000,
penses there was left in his hands $4,373.48.
On March 3, 1897, the petition of the Illinois
Steel Company was, by agreement of parties, consolidated with the cause of the First
National Bank of Joliet against the Ashley
Wire Co. et al., and was to be heard and disposed of as one case by decree to be entered in
the case of the First National Bank of Joliet
against Ashley Wire Co. et al. The principal
contention is over the distribution of the
balance of $4,373.48; the trial court decreeing this amount to be paid the Illinois Steel
Company out of the moneys in the receiver's
hands derived from rents, to be Indorsed on
the deficiency decree. From this decree of
the circuit appellant appealed to the appellate court for the Second district, which
affirmed the decree of the circuit court; and
from the Judgment of the appellate court
appellant has appealed to this court, and
asks for the reversal of the Judgment of the
bppellate court.
Garnsey &
George S. House, for appellant.
counsel), for appellee.

Knox (Elbert H. Gary, of

CRAIG, J. (after stating the facts). It is
first contended by appellant that the Illinois
Steel Company, the mortgagee, having obtained its decree of foreclosure and sale, and applied the proceeds, the mortgage has accomplished Its purpose, and is functus officio; that
no further rights or equities can be enforced
by the Illinois Steel Company.
The claim of
appellee is that the provision In the mortgage
authorized the appointment of a receiver by
the court to collect the rents and profits during
the period of redemption, and, as the sale under the foreclosure decree did not pay the debt,
to apply them In payment of the deficiency.
The agreement In the mortgage is as follows:
"Upon the filing of any bill to foreclose this
mortgage.
In any court having Jurisdiction
thereof, such court may appoint A. F. Knox,
or any proper person, receiver, with power
to collect the rents. Issues, and profits arising
out of said premises during the pendency of
such foreclosure suit, and until the time to
redeem the same from any sale that may be
made under any decree foreclosing this morfe
gage shall expire; and such rents. Issues, and
profits, when collected, may be applied towards the payment of the indebtedness and
costs herein mentioned and described."
Under this clause in the mortgage a lien is given,
by express words, upon the rents and profits,
and such an equitable lien a court of equity
will enforce.
Rents and profits are the subject of mortgage.
Jones, In his work on Mort-

gages (volume 1, i 140), says: "A mortgage
may be made of rents under a lease, and, although a right of entry be given the mortgagee, the mortgage la a mere security, like
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any other mortgage of real estate, and the
mortgagor remains the real owner until foreclosure and sale." In section 771 he says: "A
mortgagee has no specific lien upon the rents
and profits of the mortgaged land, unless he
has, In his mortgage, stipulated for a specific
pledge of them as part of his security."
This
was expressly stipulated in this mortgage given by the Ashley Wire Company to appellee.
Had there been no deficiency after the foreclosure sale of the AsWey Wire Company property and plant, the rents would have belonged
to the owner of the equity of redemption.
Unin the mortgage,
der the express agreement
there being a deficiency of $5,316.50 after the
sale, the Illinois Steel Company had an equitable right to have the rents and profits applied towards the payment of the deficiency
decree, from the time of the foreclosure sal«
untU the expiration of the time of redemption,
and this right might properly be enforced on
an application to the court to appoint a reThe contention by appellant in this
ceiver.
case that the enforcement of this provision
rests entirely in the sound discretion of the
The chancellor was
chancellor is not tenable.
authorized to act under this clause in the
mortgage, and appoint a receiver for the collection of the rents and profits during the period of redemption, to be applied on the defiIn the case of Oakford v.
ciency decree.
Robinson, 48 lU. App. 270, which Is similar to
the one at bar, the mortgage contained a
clause authorizing the appointment of a receiver, with power to talie possession of the
premises and collect the rents due and to become due thereon during the period allowed
for redemption, and to apply the same in payment of any deficit, should the premises prove
insufficient to pay the amount secured by the
In the decision of the case the
mortgage.
court said: "The rents and profits of the land,
as well as the land, were pledged by the mortgage for the security and payment of the
This authorized the
amount due the appeUee.
appointment of a receiver, In the discretion of
the court, without regard to the solvency of
2 Jones, Mortg. | 1516; 8
the mortgagor.
Am. & Eng. Enc Law, p. 234. And such appointment was lawfully made, though by a
Id.,
decree subsequent to the original decree.
By the appointment of the receiver
p. 239.
the appellants obtained an equitable lien on
the rents and profits of the land during the
statutory period allowed for redemption, II
necessary for the full payment of any deficiency In the security. In support of this
view, see 1 Jones, Mortg. §§ 773-775; 2 Jones,
Mortg. § 1536; High, Rec. H 643, 644; Beach,
That a court of equity has powRec. I 532."
er to appoint a receiver and grant equitable
i«llef where there are no express words In
the mortgage giving a lien upon rents and
profits derived from the property Is conceded.
In such a case, whether relief will be granted
Is dependent upon the facts and circumstances
This
at the time the application Is made.
court said ia Haas t. Society, 89 IlL 498, at
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502: "We find the decided weight of
American authority to be in favor of the proposition that the court may, even when the
mortgage does not by express words give a
lien upon the income derived from such property, appoint a receiver to take charge of It
and collect the rents, issues, and profits arising
therefrom. Such action will not be taken,
however, unless it be made to appear the mortgaged premises are an insufficient security
for the debt, and the person liable personally
for the debt Is Insolvent, or at least of very
A combination of
jquestionable responsibility.
these two things seems to be required in all
the cases we have examined, and in one or
more of the states It is held necessary still
other elements should be conjoined to these
Tested
before such procedure Is justified."
even by this requirement, if the mortgage did
not give a lien by express words, or authorize
the appointment of a receiver, the facts in the
case at bar show that the court committed no
error. The deficiency decree itself evidences
the fact that the Ashley Wire Company's property was insufficient security for the mortgage
debt, and the facts established the allegation
In the petition that the Ashley Wire Company,
Undoubtedly,
the mortgagor, was insolvent.
a court of equity exercises a certain discretion,
even where express words are used for the
purpose of giving a lien on the income of the
mortgaged property. The court must determine whether the language used in the mortgage is sufficient to give a lien on the income.
In the one case the authority arises from the
contract, the express words giving a lien on
the rents and profits; in the other, the court
exercises its equitable powers under the facts
and circumstances presented at the time the
application to appoint a receiver Is made.
Appellant also contends that the final decree foreclosing the mortgage ought to have
provided for a receiver to take possession of
the rents and profits of the Ashley Wire Company pending the redemption; that a decree
of foreclosure and sale, as to all questions
that might have been adjudicated between the
parties, is final. It could not be ascertained
until after the sale whether there would be
a deficit requiring the appointment of a receiver to collect the rents and profits during
the time of redemption. Under the decree of
foreclosure the property described in the
mortgage was sold. The rents and profits to
accrue during the period of redemption were
not sold, and no order could be entered until
It was ascertained at the foreclosure sale that
the mortgaged premises were insufficient to
pay the indebtedness evidenced by the mortIn Haas v. Society, supra. It was said
gage.
(page 506): "The necessity for the appropriation of the rents to the payment o* the mortgage debt may frequently not appear until
after both decree and sale. The amount due
Is often matter of dispute, and can only be
determined by the decree, and what the property will sell for can only be ascertained with
certainty from the result at tbe Judicial sale.
page
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an appropriation of the rents on the Inis Justified by the surrounding
facts before sale, we see no good reason why
the same and more weighty facts existing
after sale may not warrant a similar procedure.
The security, plainly, is not exhausted
by the sale, for there is a fund included in it
which is secondarily liable. It is true, the
mortgagee has elected to foreclose and sell;
but then he has pursued that remedy to the
end, and without getting satisfaction of his
debt, and he may avail himself of any just
and equitable means of collecting the residue,
—not that he may have such extraordinary
remedy in all cases of a deficit in the proceeds, but only where it is indispensably necessary for his protection, and jnist and equitable.
We hold, then, both upon the principles of equity that lie at the foundation of
the chancery court, and upon authority, a receiver may sometimes be allowed after decree
and sale, and that a mortgagee does not in
all cases exhaust his security by a forecloIt la, however, a power that
sure and sale.
the chancellor will be slow to exercise, except
in an extreme case, and to prevent palpable
wrong and injustice." The cases of Seligman
V. Laubheimer, 58 111. 124, Ogle v. Koemer,
140 lU. 170, 29 N. B. 563, and Davis v. Dale,
150 111. 239, 37 N. E. 215, cited by appellant
in support of its contention that a decree of
foreclosure and sale extinguishes the mortgage and renders the mortgage functus officio,
are decided on a state of facta entirely dlfEerent from the facts in this case. In Seligman
V. Laubheimer, after a sale for less than the
debt a junior mortgagee redeemed, and a petition was filed to order a resale to pay the
It was held
balance due the first mortgagee.
that as to the property sold the mortgage
was not operative, and a resale could not
be had.
No question of a mortgage of rents
accruing during the statutory period of redemption was involved. In Ogle v. Koemer
the facts were the same as to the mortgage,
the sale, and redemption by an assignee of a
second mortgage, who was a party, as In the
Seligman Case. The tenor of the case, as to
its application here, may be seen by the following quotation from the court's opinion
(page 179, 140 111., and page 565, 29 N. B.):
"A mortgage, or, as in this case, a deed of
trust in the nature of a mortgage, vests in
the party secured a lien upon the mortgaged
By virtue of that lien the mortpremises.
gagee is entitled to have the mortgaged property sold under a decree of foreclosure, and
the proceeds of the sale applied to the payThis is the mode
ment of the debt secured.
provided by law for the enforcement of the
Uen, and when the lien has been once enforced by the sale of the property It has, as
to such property, expended its force and accomplished its purpose, and the property is
no longer subject to it" In Davis v. Dale a
Pending foreclomortgage was foreclosed.
The property
sure a receiver was appointed.
was sold for the full amount of the debt, in-

debtedness

terest, and costs; but the receiver was continued, as appears, unnecessarily.
The court
said (page 243, 150 111., and page 216, 37 N.
E.): "The only purpose of appointing a receiver at the instance of the mortgagee or
cestui que trust under or trustee in the trust
deed is to preserve the security of the mortgage or trust deed, and apply the rents, issues, and profits, when necessary, in discharge of the indebtedness;
and it follows,
necessarily, that where the property is bid off
at the foreclosure sale for the full amount of
the decree, interest, and costs, as was here
done, the necessity for continuing the receiver ceases, and he should be discharged, and
the possession restored to the owner of the
equity of redemption.
In any event, the possession of the receiver, and his receipt of the
rents and profits arising from the property,
would be for the benefit of the person entitled to the same, so that the parties acquired
no additional right because the fund is in the
hands of the receiver." The question involved in this case, to wit, where the property
debt, and
sold does not pay the mortgage
where the mortgage has a provision that the
rents and profits may be applied towards the
payment of the Indebtedness and costs, was
not before the court in either of the cases
Here the receiver was
cited by appellant
properly appointed after the foreclosure decree and sale, as the security of the steel
by the sale.
company was not exhausted
Moreover, the necessity for the appointment
of a receiver, and the collection of the rents
and profits, and their application to the payment of the deficiency, did not appear until
after the foredoeure decree and sale.
Appellant also contends that the court erred
In directing the receiver, in its several orders,
to pay the taxes on the property of the Ashley Wire Company out of the funds in his
hands derived from rents of the real estate.
Appellant filed its bill to have the equitable
assets of the Ashley Wire Company applied
to the satisfaction of Its judgment and also
to have these taxes paid by the receiver out
of moneys collected by him. The bill alleges
that said corporation defendant Is and remains In the possession of its real estate and
manufacturing plant, and, while not worth
the said mortgage indebtedness, is a valuable
property, and ought not to be allowed to deteriorate in value or be greatly hazarded by
neglect or want of care; that watchmen should
be in charge, insurance should be kept up, and
taxes paid; that all this should be done in the
interest of said corporation, its stockholders
and creditors generally; that said corporation
is vrithout means to protect and preserve said
property, keep up its Insurance, or pay the taxes, and l8 without means to preserve, care for,
The receiver
and collect its equitable assets.
was appointed on appellant's motion, and its
own solicitor's name is recited in the order

of the court December 26, 1893, inter alia:
"That upon obtaining possession he properly
care for aU such property, to the end that
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It may not be wasted or deteriorate for want
of proper care, that he keep the buildings and
all Improvements insured In responsible In-

surance companies in a reasonable amount,
and that he pay all taxes and assessments
legally levied upon such real estate." This
order of the court has never been rescinded,
so far as the record shows.
The order of
March 11, 18^, authorizing the receiver to
pay the taxes of 1894, recites: "It is therefore ordered, adjudged, and decreed by the
court that the said George W. Bush, as receiver, out of the moneys In his hands pay to
the said township collector the personal property taxes assessed against the said Ashley
Wire Company for the year 1894, being the
sum of $669.12, taking proper receipt therefor, and that said receiver in the making of
said payment, all parties In interest in open
court consenting thereto," etc. On June 20,
1895, the receiver, by appeUanf s counsel, presented his petition, and in the order of the
court directing him to pay the taxes on the
real estate the same order of consent apIn Armstrong v. Cooper, 11 111. 540,
pears.
this court said: "A decree made by consent
cannot be appealed from, nor can error properly be assigned upon It Even a rehearing
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cannot be allowed in the suit, nor can the
be set aside by a bill of review.
1
Barb. Ch. Prac. 373." Smith v. Kimball, 128
111. 583, 21 N. B. 503; Roby v. Trust Co., 166
111. 33G, 46 N. E. 1110.
These orders being
made at the request of appellant, and by consent, it cannot question their validity.
Objection is also made to the order of courS
directing the payment of the real and personal taxes for the year 1895 by the receiver.
The amount paid was $1,874.41. The order
extending the receiver on the petition of the
Illlnoia Steel Company was made June 20,
1895, authorizing him to receive the rents and
profits, to be held by him subject to the order
of court. The redemption from the sale under the mortgage foreclosure of the Illinois
Steel Company against the Ashley Wire Company expired June 9, 1896.
This money derived from rents belonged to the Illinois
Steel Company by virtue of the specific lien
in the mortgage, and, the receiver having
paid these taxes from funds belonging to apFinding
pellee, appellant cannot complain.
no reversible error in the record, and the
decree of the court appearing to be equitable,
the judgment of the appellate court Is affirmed. Judgment affirmed.

decree
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CENTRAL TRUST 00. v. NEW YORK
>. CITY & N. R. CO. (ATTORNEY
GENERAL,

(18

N. E.

Court of Appeals

Intervener).

92, 110

Appeal from supreme

First

department.
On the petition
supreme court, at
county, made an
hardt, the receiver
the Central Trust

N. Y. 250.)

of New York.
court,

Oct. 2, 1888.
general

of the attorney

term.

general

the

in New York
order directing Joel B. Erappointed in the action of
Company against the New
York City & Northern Railroad Company, to
make provision for the payment of the taxes
levied on the corporate franchise of the railroad company.
From this order the receiver
appealed, and the general term (Daniels, J.,
delivering the opinion. Van Brunt, P. J., and
Brady, J., concurring)
reversed
the order.
From the order of reversal the attorney general takes this appeal.
special

term,

Charles F. Tabor, Atty. Gen., for appellant
Artemas H. Holmes, for respondents.

PECKHAM, J. The railroad company
above named was incorporated under the laws
of this state, and had its principal business
In May,
office in the city of New York.
1882, a receiver tiereof was appointed in proceedings taken to sequestrate its property by
bad
a judgment creditor whose execution
Such receiver opbeen returned unsatisfied.
erated the road from the time of his appouitment to February 3, 1885, when another receiver was appointed In the action above entitled, which is brought to foreclose certain
mortgages executed by the company upon its
property.
The first receiver turned over the
property and the possession of the road to the
receiver appointed in the foreclosure proceedings, and from the time of the appointment
of the latter up to a time subsequent to the
year ending June 30, 1886, he has operated
the road by virtue of such appointment
Taxes became due and payable under the corporation tax act of 1880, as amended by chapter 361 of the Laws of 1881, which amounted
at the time of the filing of his petition by the
attorney general. In February, 1887, to about
the sum of $8,000; being for taxes on the
gross earnings of the road as thus operated
for the years ending June 30, 1883, 1884*
No question Is
1885, and 1886, respectively.
made as to the amount of the tax in each
year, or that there is a sum in the hands of
the receiver which may be applicable to their
payment;
but the counsel for the receiver insists that the corporation is alone answerable for the taxes, and that recourse must be
had to It for the payment of the same, or to
such funds as may remain in the receiver's
hands after the claims of the mortgagees
have been satisfied; which In this case is but
another manner of stating that there Is no
way of collecting these taxes, for. If their
payment Is to be postponed to the payment
of the whole amoimt of the mortgage debt of

the company,
all of Its property will have
been wholly exhausted long before payment
in full of its mortgage indebtedness could be
made.
Various other objections were taken
to the granting of the petition of the attorney
general.
The taxes in question, having l»een levied
by virtue of the above-mentioned corporation
tax law, were taxes upon the franchise, as distinguished from the property, of the corporation. People V. Insurance Co., 92 N. Y. 328.
Upon this assumption the counsel for the receiver claims that the taxes are not made a
lien upon property by the act creating them,
and cannot, therefore, be held to be a prior
or paramount charge upon the funds In the
receiver's hands, on the groimd that they are
debts due to the state, or on the ground of
public policy. The manner of proceeding to
collect these taxes has been designated in the
act which imposes them, and Is to be found
In sections 7 and 9 of such act. By section 7
the tax "shall be collected for the use of the
state as other taxes are recoverable by law
from such corporation," etc.; and by section
9 the taxes "may be sued for In the name of
the people of the state, and recovered in any
court of competent jurisdiction In an action
to be brought by the attorney general at the
Under section
instance of the comptroller."
to collect the taxes being
7, the proceedings
the same as other taxes are recovered by law,
(not relating to those imposed on real estate,)
those proceedings would be regulated by the
Revised Statutes, as amended by chapter 45S
of the Laws of 1857.
It Is argued thai; as
proceedings to enforce the collection of taxes
thus imposed are provided for In the very act
which imposes them, such proceedings must
in all cases be taken, and that all other remeIt Is upon this
dies are absolutely excluded.
ground that the learned judge who wrote theopinion at the general term proceeded, the
result of which was to reverse these proceedings, because not undertaken pursuant to the
provision of the statute In question.
Generally speaking, the rule as thus laid down Is to
be followed, and the remedy Is confined lathe manner stated.
But In such a case as
this we think the rule is not to be applied.
When the property of a corporation Is already
sequestrated,
and a receiver appointed,
and
where in addition thereto foreclosure proceedings are pending against It to foreclose mortgages to an amount in excess of all its property, and a receiver has also been appointed
under such proceedings, and where the corporation is largely and hopelessly insolvent
and all of its property in the hands of the
receiver appointed by the court, and where
the money to pay the taxes has arisen front'
the gross earnings, and an amount sufficient
to pay them Is In the hands of the receiver,
we are of opinion that the proceedings to obtain payment of those taxes thus in the receiver's hands are not confined to those provided for by the act cited, but that a direct
application for an order on the receiver for
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their payment may be made to the court by
petition, as in this case, having made the
corporation and the receiver a party thereto.
If there are any disputed questions of fact to
be determined, the court may direct an action
to be brought, or may determine it In some
other and more summary way.
We feel more certain in regard to this
question by looldng at the proceedings which
are provided to be taken under the general
laws. They are to be instituted by petition
upon which the court may sequestrate such
part of the property of the company as shall
be necessary for the purpose of satisfying
the taxes In arrear with the costs, etc.; and
in its discretion the court may proceed further, and enjoin the company and its ofScers
from any further proceedings under the charter, in order to enforce the payment of the
But, in a case where the whole of
taxes.
the property has already been sequestrated
the sequesti-ation
under other proceedings,
provided for would not be very efiScient. Neither would an injunction *which simply enjoined the company and its officers from further proceedings under the charter be in and
of itself very efficient as against a receiver
who was operating the railroad under the
order of the court. In such case, if the injunction were granted, it would only become
effective because the court would then order
its officer, the receiver, to pay the tax, and
But
go on with the operation of the road.
it would be a farce for the court to first issue the injunction against the receiver, restraining him from operating the road until
he paid the tax, and then ordering him to pay
it for the purpose of continuing its proper
operation. The result would be that the receiver in the end would pay the tax, because he was ordered to do so by the court
The order might just as well be issued in the
first instance, without this circuitous method.
The privilege granted by the other section of
the act of 1881, to sue for the taxes in the
name of the people, in an action brought by
the attorney general at the instance of the
comptroller, would also result in the court
ordering the receiver to pay the tax, for in
no other way could the judgment for tne reIn all
covery of the tax become efCectual.
cases, therefore, the payment by the receiver
would be made by order of the court, and in
all cases the order might just as well be made
in the first instance.
We do not thinli that these provisions of
the statute should, under such circumstances,
be held to restrict the general power of the
court to direct its officer to pay those claims
which exist In favor of the state for taxes
where tha
the corporation,
upon
Imposed
claim of the state for the payment of such
taxes is, as we think, a paramount one. An
insolvent corporation In the hands of and operated by a receiver was not in the minds of
the framers of the statute when providing
for the enforcement of payment of taxes from
what may be termed a "going corporation."

It
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may be admitted that in a strict and technical sense these taxes, when first Imposed,
are not a lien upon any specffic property of
the corporation. But we are of the opinion
that the railroad, when in the receiver's
hands and operated by him, is operated under
and by virtue of the franchise which has
been conferred upon the corporation by the
state; and that when he receives the gross
earnings arising from its operation, and has
in his hands money enough to pay these taxes, the state has a paramount right to collect
them before the moneys applicable to such
payment shall be paid away by the receiver.
Having such paramount right, the court may
in its discretion listen to the petition of the
state through its attorney general, and direct
its officer to make the payment asked for.
It ia claimed, however, that when a receiver Is appointed by the court, if he operates the railroad under its order, he does so
by virtue of the equity powers of the court
conferred by the constitution; and hence that
the receiver Is not bound to pay the taxes,
although he receives all the earnings of the
company. But what does the receiver operate? Under this order of the court he takes
possession of all the property of the corporation, and proceeds to operate, that is, to run,
its trains, and to do all that was formerly
done under the direction of the board of directors.
In this way he uses the franchise
which has been conferred by the state upon
the company, and he uses it as an officer of
the court which is administering the afCairs
of the company, and through the court he
acts as the company to the same extent, pro
hac vice, as if the board of directors were operating the railroad. It is the franchise
which is being used in both cases, only in
one case it is used for the company, and sub'stantially by it, by means of its board of directors; while in the other case the same
franchise is being used, and the road is operated under it, by an officer of the court, until,
by virtue of the legal proceedings connected
with the receivership, the receiver is discharged, and the road returned to its former postaken under a
sessors, or other proceedings
reorganization, as provided by law.
The learned counsel for the receiver has cited the ease of Com. v. Bank, 123 Mass. 498,
as authority for the proposition that after a
corporation is placed in the hands of a receiver no tax of this nature can be levied upon or collected from It But the case is not
In the least analogous to the one under disIn the case in Massachusetts the
cussion.
tax was laid upon the amount of the average
of deposits in the bank for the preceding sis
months, which was held to be a tax on the
value of the franchise thus ascertained; and
It was further held that if on the day when
the tax was to be laid the bank was in the
hands of a receiver it was not liable to pay
any part of the tax, although it transacted
business during a part of the preceding six
It will be seen, however, that the
months.
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receiver was appointed under a decree of the
court perpetually enjoining the bank from dolug any further business, and the receiver
was appointed to wind up its affairs, and the
bank was at once and forever deprived of the
exercise or use of Its franchise.
The court
held that as the tax was upon the franchise,
the value of which was to be ascertained on
the day the tax was Imposed, by reference to
the amount of the average of deposits for the
past six months, if on that day the franchise
had ceased to exist, no tax could for that
reason be Imposed;
and it was wholly Imciaterial that for a portion of the preceding six
months the franchise had been in existence
and was actually used.
It thus appears that
the appointment of the receiver was one of
the steps to wind up a corporation which was,
on the day set for the imposition of the tax,
to all intents and purposes dissolved, and was
no longer In existence, and hence the decision of the court was entirely unassailable.
No such fact exists in the case before us.
The corporation was not dissolved in form
nor In substance, so far as this question Is
The franchise was in existence
concerned.
and was actually used, and no decree of disThe
solution had ever been pronounced.
agent who used the franchise was an officer
of the court, acting under its authority, instead of the board of directors; but it was
the franchise of the company which was In
In Trust Co. v. Railroad
use at all times.
Co., 117 U. S. 434, 6 Sup. Ot. 800, the supreme
court of the United States, while declining to
give preference to receiver's certificates over
mortgage bondholders under the facts In that
case, did grant preference to the claims of
The taxes were. It is
the state for taxes.
true, upon property; but the case is not authority for the proposition that if the tax Is

not a technical lien on specific property when
imposed, then no preference can be granted
In a case like this. We reiterate the statement of Porter, J., in Re Columbian Ins. Co.,
3 Abb. Dec. 239, that there Is great force in
the claim that "the state has succeeded to all
the prerogatives of the British crown, so
far as they are essential to the efficient exercise of powers Inherent in the nature of civil
government, and that there is the same priority of right here, in respect to the payment of
taxes, which existed at common law In favor of the public treasury."
We certainly have no doubt that. In a case
like this, the court can make the order, (slightly modified as mentioned below,) which was
made herein at special term, and that the
statutory remedies for the collection of taxes
of the nature herein specified are not controlling In the case of an insolvent corporation and upon such facts as are herein proved. The parties hereto both agree that, as
there is a fund applicable to the payment of
these taxes, there is no necessity for the insertion in the special term order of the provision for issuing certificates by the receiver to
raise money to pay the taxes. Without discussing or deciding the question, therefore,
whether. In case the receiver had not the
money on hand with which to pay these taxes, the coxirt would order him to issue and
sell receiver's certificates, and with the proceeds pay them, we shall modify the special
term order by striking out such a provision.
As thus modified, we think that order was
correct

For these reasons the order of the general
term of the supreme court should be reversed, and that of the special term be modified,
as already stated, and as modified affirmed,
without costs. All concur.
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GRAPE

(50 Fed. 481.)

Circuit Court, S. D. Illinois.

May 7,

1892.

In Equity. Bill by the Farmers' Loan &
Trust Company against the Grape Creek Coal
Company to foreclose a mortgage.
A receiver
was appointed, and he now asks leave to issue receiver's certificates.
Runnells

Trust
W.

& Burry,

for Farmers'

Loan

&

Go.

J. Calhoun, for J. G. English, receiver.
Hess & Johnson, for Travellers' Ins. Co.
and other objecting bondholders.
GRESHAM, Circuit Judge.

The defendant,

a private corporation, whose chief business Is
mining and selling coal, conveyed to the complainant, in trust, lands and two coal mines
in Vermilion county. 111., to secure an issue
of bonds amounting to $500,000. An installment of interest was allowed to remain due
for more than six months, and this bill was
filed to foreclose the trust deed. Joseph G.
English, who was appointed receiver, asks for
an order authorizing him to issue receiver's
certificates not exceeding
in all $24,000,
which shall be a first lien npon the trust
property, to enable him to pay taxes now due,
amounting to $3,428.64, take up outstanding
certificates amounting to $6,400, which were
issued under an order of the Vermilion circuit
court, in a suit to foreclose the same trust
deed, and to continue the operation of the
mines.
The receiver represents that, with
additional working capital, he could operate
the mines profitably, and better protect them.
The holders of 75 per cent, of the bonds and
the corporation join In the receiver's request.
The holders of the remaining 25 per cent, reThe corporation Is insist the application.

solvent
It Is not claimed that the receiver
is without means to pay taxes, and it is chiefly to enable him to continue the operation of
the mines for anticipated profits that he desires authority to Issue certificates.
When it becomes necessary for a court of
chancery to take possession of property which
l8 the subject of litigation, by placing it in
the hands of a receiver, all expenses incident
to Its safe-keeping and preservation are properly chargeable against it; and, if there be
no Income, such expenses will be paid out of
the proceeds of the corpus before distribution
to lien or other creditors. It does not follow,
however, that because property of a private
coTroratlon or a natural person may be thus
protected and preserved before sale, that. In
order to raise money to operate It for profit,
a court may place a charge upon It in adPending a suit to
vance of existing liens.
foreclose a mortgage executed by a railroad
corporation, the road may be operated by a
receiver, and debts contracted for labor, supplies, and other necessary purposes before as
well as after the appointment of a receiver,
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may be made a first lien upon Income, and, if
that Is not adequate, upon the corpus of the
property. In the exercise of this exceptional
and extraordinary jurisdiction, which Is of
comparatively recent origin, courts have entered orders making receiver's certificates first
liens on the mortgaged property.
This has
been done, however, on grounds not applicable to mortgages executed by private corporations.
A railroad corporation Is a quasi public Institution, charged with the duty of operating Its road as a public highway. If the
company becomes embarrassed and unable to
perform that duty, the courts pending proceedings for the sale of the road will operate
It by a receiver, and make the expense incident thereto a first lien.
This Is done on
account of the peculiar character of the property.
It is generally mortgaged to secure
bonds, and persons who invest in such securities Imow that the mortgage rests upon property previously impressed with a public duty.
Private corporations owe no duty to the public, and their continued operation is not a
matter of public concern.
It Is only against
railroad mortgages that the supreme court of
the United States has sustained orders giving
priority to receiver's certificates representing
particular indebtedness, and, as already stated, then only on principles having no application to a mortgage executed by a private corporation owing no duty to the public. Fosdick V. Schall, 99 U. S. 235; Barton v. Barbour, 104 U. S. 126; Mlltenberger v. Railroad
Co., 106 U. S. 286, 1 Sup. Ct. 140; Union
Trust Co. V. lUinois M. R. Co., 117 U. S. 434,
6 Sup. Ct. 809; Wood v. Trust Co., 128 U. S.
421, 9 Sup. Ct. 131; Kneeland v. Trust Co.,
136 U. S. 89, 10 Sup. Ct. 950; Morgan's L. &
T. R. & S. S. Co. V. Texas Cent. Ry. Co., 137
U. S. 171, 11 Sup. Ct. 61.
In Wood V. Trust Co. the court said: "The
doctrine of Fosdick v. Schall has never yet
been applied in any ease except that of a
railroad.
The case lays great emphasis on
the consideration that a railroad is a peculiar
property, of a public nature, and discharging
There Is a broad disa great public work.
tinction between such a case and that of a
purely private concern.
We do not undertake
to decide the question here, but only point it
out."
In Kneeland v. Trust Co., supra, in discussing the jurisdiction of the chancellor to disthe
place the lien of a railroad mortgage,
court said: "Upon these facts we remark,
first, that the appointment of a receiver vests
in the court no absolute control over the propauthority to displace
erty, and no general
Because, In a few specvested contract liens.
ified and limited cases, this court has declared that unsecured
claims were entitled to
priority over mortgage debts, an idea seems
to have obtained that a court appointing a receiver acquires power to give such preference
to any general and unsecured claims.
It has
been assumed that a court appointing a receiver could rightfully burden the mortgaged
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property for the payment of any unsecured
indebtedness.
Indeed, we are advised that
some courts have made the appointment of a
receiver conditional upon the payment of all
unsecured indebtedness
In preference to the
mortgage . liens sought to be enforced.
Can
anything be conceived which more thoroughly
destroys
the sacredness
of contract obligations? One holding a mortgage debt upon a
railroad has the same right to demand and
expect of the court respect for his vested and
contracted priority as the holder of a mortgage on a farm or lot.
So, when a court appoints a receiver of railroad property, it has
no right to make that receivership conditional on the payment of other than those few
unsecured claims which, by the rulings of
this court, have been declared to have an
equitable priority.
No one is bound to seU
to a railroad company,
or to work for it;
and whoever has dealings with a company
whose property is mortgaged must be assumed to have dealt with it on the faith of its
personal responsibility, and not in expectation of subsequently displacing the priority
of the mortgage liens.
It is the exception,
and not the rule, that such priority of liens
can be displaced.
We emphasize this fact of
the sacredness of contract liens for the reason
that there seems to be growing an idea that
the chancellor, in the exercise of his equitable
powers, has unlimited discretion in this matof vested liens."
ter of the displacement
And further on in the same opinion the court
said: "If, at the instance of any party rightfully entitled thereto, a court should appoint
& receiver of property, the same being rail-

road property, and therefore under an obligation to the public of continued operation, it;
in the administration of such receivership,
might rightfully contract debts necessary for
the operation of the road, either for labor,
supplies, or rentals, and make such expenses
a prior lien on the property itself."
Tn the language
above quoted, there is a
plain implication that the limited power
which courts may exercise in displacing the
liens of raUroad mortgages should not and
cannot be extended to mortgages executed by
private corporations.
The court is not asked
to subvert the lien of the mortgage on the
ground that the trustee or bondholders have
got possession of anything which, in equity,
It is to enable
belongs to general creditors.
him to operate the mines for the benefit of
against the wish of part of
bondholders,
them, that the receiver desires to be invested
with authority to issue certificates which shall
be a prior lien upon the property embraced In
the trust deed. Extensive as are the powers
of courts of equity, they do not authorize a
chancellor to thus impair the force of solemn
obligations and destroy vested rights.
Instead of displacing mortgages and other liens
upon the property of private corporations and
natural persons, it is the duty of courts to
uphold and enforce them against all subsequent incumbrances.
It would be dangerous
to extend the power which has been recentiy
exercised over railroad mortgages, (sometimes
with unwarranted freedom,) on ao.'ount of
their peculiar nature, to all mortgages.
The
power does not exist, and the application is
denied.
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HANNA

et al. v.

STATE TRUST

CO. et al.

(70 Fed. 2, 16 C. C. A. 586.)

Circuit

Court of Appeals, Eighth Circuit.
Sept 23, 1895.

No. 593.
Appeal from the circuit court of the United
States for the district of Colorada
On the 1st day of November, 1889, the
Denver-Arapahoe Land Company, a Colorado
corporation, eiecuted to the appellant John
R. Hanna its trust deed on 11,320 acres of
land in Arapahoe and Douglas counties,
Colo., to secure to the appellant Rufus Clark
the payment of its promissory notes aggregating the sum of $97,000.
On the same day
the same corporation executed to . the Mercantile Trust Company of Neve York, as
trustee, a deed of trust on 4,480 acres of
land in Arapahoe county, Colo., to secure an
issue of its first mortgage bonds amoimting
to $140,000.
On the 1st day of March, 1890,
the Denver Water-Storage Company, a jOoIorado corporation, executed tb the State Trust
Company of New York, as trustee, a deed of
trust on about 1,100 acres of land in Douglas
county, Colo., together with the Castlewood
dam and reservoir, irrigating canals, ditches,
etc., to secm-e the payment of its first mortgage bonds amounting to the sum of $300,000.
Each of these deeds of trust covers
different properties, and is the first and valid
lien upon the property covered by it. On or
about the 1st day of May, 1891, the Denver
Land & Water-Storage Company was organized, pursuant to the laws of Colorado, by
the consolidation of the Denver-Arapahoe
Land Company and the Denver Water-Storage Company, and by virtue of such consolidation acquired, subject to the deeds of trust
above described, all of the property covered
by or embraced therein. Immediately after
its organization the Denver Land & WaterStorage Company executed a deed of trust
upon the entire property acquired by the consolidation mentioned, subject to the several
by the constituent
deeds of trust executed
companies, and above set forth, to the State
Trust Company of New York, as trustee, to
secure an issue of its general or consolidated
mortgage bonds to the amount of $800,000.
On the 4th day of June, 1894, the State
Trust Company of New York, as trustee in
the consolidated mortgage last above mentioned, filed its bill of complaint in the circuit court of the United States for the district of Colorado against the Denver Land &
Water-Storage Company, alleging that it had
made default, and failed to pay the taxes on
its lands or interest upon its bonds, and that
it was insolvent, and prayed for the foreclosure of its mortgage and the appointment
of a receiver. This bill admitted the priority
of the underlying deeds of trust executed by
the constituent 'companies, and that any relief granted in the suit, by foreclosure or
otherwise, must be subject to the rights and
equities existing under the prior mortgages.
H.& B.EQ.(2d E<1.)— 56
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On the day the bill was filed the Denver
Land & Water-Storage Company appeared
and answered;
admitting its insolvency, and
confessing all the allegations to the bill.
The court thereupon appointed
a receiver.
On the 24th of July, 1894, the State Trust
Company filed its amended and supplemental bill of complaint, to which the Mercantile
Trust Company of New York, and the appellants, John R. Hanna and Rufus Clark, were
made defendants. This amended blU prayed
relief as follows:
That the said Mercantile
Trust Company, John R. Hanna, and Rufus
Clark might be brought in as defendants in
tbe action, and required to set up their re
spective rights upon the real estate covered
by the deeds pf trust executed by the Denver-Arapahoe Land Company; that the respective rights of the trustees under the several mortgages or deeds of trust might be
judicially ascertained and determined by the
court; that the properties covered by the
respective deeds of trust might be marshaled, and judicially ascertained
and adjusted;
that the amounts due upon tne notes and
bonds issued under the several deeds of trust
might be adjudicated and determined; that
the said deeds of trust might be foreclosed;
that the receiver theretofore appointed in the
action might be continued as receiver of all
the property covered by each and all of said
deeds of trust; that the said John R. Hanna,
Rufxis Clark, and the Mercantile Trust Company, and the holders of any of the notes,
bonds, or securities issued under said deeds
of trust, might be enjoined and restrained
from commencing any action or proceeding
in the circuit court of the United States for
Colorado, or any other court, for the foreclosure of the said deeds of trust, and from
enforcing their said notes and bonds, or for
the collection thereof, against the Denver
Land & Water-Storage Company, or its property and effects, except in this action.
On the 16th day of August, 1894, a special
master appointed in the cause made a report,
from which it appears that the company
was endeavoring to carry on a colonization
business, and was engaged in selling small
tracts of land, for fruit raising and garden
purposes, to settlers, or those who proposed
to become settlers, or colonists; that in many
cases the company sold these tracts of land
(usually 10 acres), under executory contracts,
for small amounts of cash down, and deferred payments extending over a period of five
years, when the various purchasers were to
receive the deeds.
The company agreed to
plant these ti-acts with fruit trees, and cultivate and care for them during the five
years.
On the 16th of August the receiver
filed his petition, stating, substantially, that
the property of the Denver Land & WaterStorage Company consists of 17,000 acres of
land in the counties of Arapahoe and Douglas, Colo., and an extensive dam or reservoir,
known as the "Castlewood Dam," and a system of canals and irrigating ditches connect-
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ed therewith, and a large number of landpurchase contracts and land-purchase
notes,
referred to in the report of the special master; that the original plan of tne Denver
Land & Water-Storage Company contemplatlands; the
ed the colonization of these

amount of the land-purchase contracts and
as shown by the report of the special
master; the agreements made by the Denver
Land & Water-Storage Company
to plant
and cultivate the lands, already referred to,
and that in consideration thereof the various
purchasers have made large payments, and
have a right, in Justice and equity, to demand performance of the contracts of the
Denver Land & Water-Storage Company,
and that otherwise the fruit trees upon the
tracts sold under the planting and cultivation
contracts will die, and the paypients made
by the purchasers will be alwolutely lost;
and that, moreover, it is of vital importance
that it should collect the
to the company
balance due upon the land-sale notes and
contracts mentioned, which collection is entirely dependent upon the lieeping up of the
by the
tracts of land, and the performance
company of the contracts with the purchasers aforesaid. The petition then presents a
number of reasons and arguments why, in
certificates
the judgment of the receiver,
should be issued, and calls attention to the
default in taxes upon the company's lands,
alleged to amount to about $4,000. The particulars of the three underlying mortgages
mortgage are then givand the consolidated
en, and the receiver calls the court's attention to the opportunity which presents itself
for engaging in the colonization of the company's barren lands, if he is authorized to
to raise
issue certificates of indebtedness
funds with which to properly present the
merits and advantages of the Denver Land
& Water-Storage Company's property. On
the 15th day of September, 1894, the court
made an order, upon the receiver's petition,
which authorized the issue of receiver's certificates to pay taxes due upon the lands, and
to redeem the same from tax sales, and making such certificates a first and paramount
lien upon the property upon which the taxes
The order also contained this
were paid.
adprovision:
"(5) It is further ordered,
judged, and decreed that in addition to the
amounts which may be necessary to pay the
taxes now in arrears upon the property set
forth and described in paragraphs 2, 3, and
4 of this order, the receiver shall have, and
Is hereby granted, authority to borrow such
additional sum of money as shall, together
with said amounts for taxes, amount in the
aggregate to a sum not exceeding $10,000,
and to issue therefor his certificates of indebtedness, which said certificates of indebtedness shall be first and paramount liens
upon all the property, rights, and franchises
now owned or controlled by the said the
Denver Land & Water-Storage Company, desituated, and
fendant herein, wheresoever
notes,

subject to the Jurisdiction of this court
And said additional simis of money shall be
used and applied by said receiver for the
purpose of preserving the property of the
Denver Land & Water-Storage Company in
his possession and custody, and carrying out
and maintaining the contracts of the company now in existence, under and by which
the company has heretofore
sold tracts of
land to various parties, which said contracts
are referred to In the report of said receiver,
and for such other purposes as are set out
in said petition, with reference to the maintenance, preservation,
and protection of the
property of the company, or as the court may
from time to time direct" From this order,
John R. Hanna, trustee in the deed of trust
dated November 1, 1889, and Bufus Clark,
the beneficiary named therein, and the holder
of a large amount of the bonds secured
by the mortgage to the Mercantile Trust
Company, appealed to this court.

John S. Macbeth (Enos Miles, on the
brief), for appellants.
A. C. Campbell (A. E. Pattison and Henry
W. Hohson, on the brief), for appellees.
Before

THAYER,

CALDWELL,
Chrcuit

SANBORN,

and

Judges.

CALDWELL, Circuit Judge, after stating
the case as above, delivered the opinion of
the com-t
The precise question in this case is whether a court of chancery which has appointed
a receiver for an insolvent private corporation in a foreclosure suit brought by a second mortgagee may, against the objection of
the first mortgagee, authorize Its receiver to
issue receiver's certificates to raise money to
carry on the business of the Insolvent corporation and to improve its lands, and make
a first and paramount lien
such certificates
upon the lands covered by the first mortgage.
So far as we are advised, the power to do this
has been denied in every case in which the
question has arisen. One of the first cases
In which the question arose was Raht v. Attrill, 106 N. Y. 423, 13 N. B. 282. In that
case a hotel company mortgaged its property to raise funds to build a hotel. Before
of the hotel the corporation
the completion
became insolvent, and upon the application of
Its principal stockholder a receiver was apand upon an application and showpointed;
ing that the wages of the men who worked on
the hotel building were impaid, and that
unless paid, to burn the
they threatened,
building, the court made an order authorizing
the receiver to issue certificates, which were
declared to be a lien prior to the trust mortgage, to raise funds to pay the wages due
the laborers. A referee reported that If the
money had not been raised to pay the wages
due the men, the hotel and other property of
the corporation "would, in all probability,
have been destroyed or seriously injured."

RECEIVERS.

In

the progress of the case the mortgagee denied that the court had authority or power to
set aside the prior lien of the mortgage and
mal^e the receiver's cerUflcates, issued under
the circumstances mentioned, a first and prior
lien upon the property. The court delivered
an exhaustive opinion, covering every aspect
of the question. We quote some of its utterances.
The court said: "The lien of the
mortgage attaches, not only to the land in
the condition in which it was at the time of
the execution of the mortgage, but as changed or improved by accretions or by labor
expended upon it while the mortgage is In
existence.
.Creditors having debts created
for money, labor, or materials used in improving ttie mortgaged property acquire on
that account no legal or equitable claim to
displace or subordinate the lien of the mort* * * The act
gage, for their protection.
of the court in taking charge of property
through a receiver is attended with certain
necessary expenses of its care and custody;
and it has become the settled rule that expenses of realization, and also certain expenses which are called 'expenses of preservation,'
may be incurred, under the order of the court,
on the credit of the property; and it follows,
from necessity, in order to the effectual administration of the trust assumed by the
court, that these expenses should be paid out
of the income, or, when necessary, out of the
corpus, of the property, before distribution, or
before the court passes over the property to
* * * It
those adjudged to be entitled.
would be difficult to define, by a rule applicable in every case, what are expenses of preservation which may be incurred by a receiver
by authority of the court. It was said by
James, L. J., in Re Regent's Canal IronWorks Co., 3 Ch. Div. 411, 427, that 'the only
costs for the preservation of the property
would be such things as the repairing of the
property, paying rates and taxes which
would be necessary to prevent any forfeiture,
or putting a person in to take care of the
property.' Wherever the true limit is, we
think it does not include the expenditure authorized by the order of August 17th, and
that such an expenditure is, and ought to be,
excluded from the definition. There must be
something approaching a demonstrable necessity, to justify such an infringement of the
rights of the mortgagees as was attempted in
After referring to the cases in
this case."
which the receivers of insolvent railroad corporations have been authorized to issue certificates which were declared to be a first lien
on the property of the corporations, the court
said: "It cannot be successfully denied that
the decisions in these cases vest in the courts
a very broad and comprehensive jurisdiction
over insolvent railroad corporations and their
property. It will be found, on examining
these cases, that the jurisdiction asserted by
the court therein is largely based upon the
public character of railroad corporations, the
public interest in their continued and suc-
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cessful operation, the peculiar character and
and upon other
terms of railroad mortgages,
special grounds, not applicable to ordinary
private corporations. • • * These cases
furnish, we think, no authority for upholding
the order of August 17th, or for subverting
the priority of lien which, according to the
general rules of law, the bondholders acquired through the trust mortgage on the property of the company. It would be unwise, we
think, to extend the power of the court in
dealing with property In the hands of receivers to the practical subversion or destruction
of vested interests, as would be the case in
this instance if the order of August 17th
should be sustained. It is best for all that
the integrity of contracts should be strictly
guarded and maintained, and that a rigid,
rather than a liberal, construction of the
power of the court to subject property in the
hands of receivers to charges, to the prejudice of creditors, should be adopted."
We concur in the doctrine expressed in this
See, to the same effect. Farmers' Loan
case.
& Trust Co. v. Grape Creek Coal Co. (C. O.) 50
Fed. 481; Laughlln v. RoUing^tock Co. (C.
C.) 64 Fed. 25; Fidelity Insurance Trust &
Safe-Deposit Co. v. Roanoke Iron Co. (C. C.)
68 Fed. 623; Snively v. Coal Co. (C. C.) 69
Fed. 204; and Hooper v. Trust Co. (Md.) 32

Atl.

505,

513.

The contention of the appellees is that the
order made by the circuit court finds sanction in the cases of Wallace v. Loomis, 97 V.
S. 146; Fosdick v. Schall, 90 U. S. 235; Barton V. Barbour, 104 U. S. 126; Mlltenberger
V. Raikoad Co., 106 U. S. 286, 1 Sup. Ot. 140;

Trust

Co. V. Souther, 107 TJ. S. 581, 2 Sup.
295,— and other later cases of like character, in which receivers of insolvent railroad
corporations were authorized to Issue receivers' certificates for various purposes, which
were made a first and paramount lien on the
property of the insolvent railroad company.
But the doctrine of these cases has no application to this case. They rest on the peculiar character of railroad property and of a
railroad corporation. The distinction between
railroad corporations, which are of a quasi
public character, and purely private corporations, has been often pointed out, and need
not be repeated here. It is enough to say
that the supreme court Itself has said that
the doctrine of the cases cited has only been
applied in railroad cases. In Wood v. SafeDeposit Co., 128 U. S. 416, 9 Sup. Ct. 131, the
court said: "The doctrine of Fosdick v. Schall
has never yet been applied in any case exThe case lays great
cept that of a raikoad.
emphasis upon the consideration that a railroad is a peculiar property, of a public nature,

Ct

and discharging a great public work. There
is a broad distinction between such a case
We do
and that of a purely private concern.
not imdertake to decide the question here,
but only point it out."
The bill in this case is one to foreclose a
To such a bill the prior
second mortgage.
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mortgagees

are

not

even

necessary

parties.

Jerome v. McCarter, 94 U. S. 734.
The validity and priority of tlie liens of tbe mortgages under which the appellants claimed is
distinctly admitted in the original and amended bills.
The pm^jose of filing the amended
bill making the prior mortgagees defendants
seems to have been to enjoin them from foreclosing their mortgages, and subject the lands
covered by their mortgages to a prior lien for
money borrowed to carry on the business of
the corporation
and improve its lands.
It
prays that the receiver may be empowered to
manage and operate the property of the insolvent corporation, which consists in irrigating, improving, and colonizing,
or settling,
arid lands; and,, to the end that the receiver
may not be interfered with in the conduct of
the business, it prays that the holders of all
mortgages prior to the complainants'
may be
enjoined from foreclosing
the same.
The
amended bill would seem to be founded on the
theory that a private corporation conducting
any kind of business may, when it becomes
insolvent, obtain immunity from the compulsory payment of its debts by procuring a
junior mortgagee, or some other creditor, to
file a bill alleging the insolvency of the corporation, and praying for the appointment of a
receiver with authority to manage and conduct
Upon the filing of such a bill,
its business.
it is supposed to be competent for the court,
in addition to appointing a receiver to carry
on the business of the corporation, to enjoin
its creditors, including the holders of the prior
from collecting their
liens on its property,
debts by due course of law, and to continue
such injunction in force so long as the court,
in its discretion, sees fit to carry on the busiWhen a reness of the insolvent corporation.
ceiver is appointed under such a bill, he usually makes haste, as the receiver did in this
case, to assure the court that, if he only had
some capital to start on, he could greatly benefit the estate by carrying on the business that
bankrupted the corporation.
In this case, the
its property
company
being insolvent, and
mortgaged for more than it was worth, there
was no way of raising money to set the receiver up in business, except by the court giving Its obligations, in the form of receiver's
certificates,
and making them a paramount
lien on all the property of the corporation, by
displacing the appellants' prior liens thereon.
As commonly happens in cases of this character, the receiver, the insolvent corporation,
and the junior mortgagee united in urging the
court to arm its receiver with the desired powThe corers. They ran no risk in so doing.
poration was insolvent, and a foreclosure of
the prior mortgage would leave the junior
mortgagee without any security; so that it
had nothing to lose, and everything to gain,
in experiments to enhance the value of the
mortgaged property,
so long as the cost of
those experiments was made a prior lien thereon. The effect of the proceeding was to burden the prior mortgagee with the whole cost

of the expenditures and experiments made for
the betterment of the property on the petition,
and for the benefit of the insolvent corporation
and the junior mortgagee.
The representation
is always made, in such cases, that the receiver can carry on the business much more
successfully
than was done by the insolvent
corporation.
This commonly proves to be an
error.
Raht v. Attrill, 106 N. Y. 430, 13 N.
E. 282. But, if It were true, it would afford
no ground of equitable jurisdiction, for it is
not a function of a court of equity to carry on
the business of private corporations,
whether

solvent or insolvent.
It is obvious that if the
holders of the first mortgages and the other
creditors of the insolvent corporation were allowed to proceed, in the customary and lawful
mode, to collect their debts, it would put an
end to the business of the receiver, and they
are therefore enjoined from foreclosing their
mortgages or collecting their debts. The chancery court thus assumes, in effect, all the powers and jurisdiction of a court of bankruptcy
or insolvency, but without any bankrupt or
Insolvent law to guide or direct it in the administration of the estate. Its only guide is that
varying and unknown quantity caUed "judicial
discretion."
The powers claimed for a court
of equity in such cases are, indeed, much
greater than a court of bankruptcy can exercise. There never was a bankrupt court, under any bankrupt act, authorized, at its discretion, to displace or nullify valid liens on
the bankrupt's property,
or Itself to create
liens paramount
thereto.
The rights of the
citizen, lawfully acquired by contract, are under the protection of the constitution
of the
United States, and, like the absolute rights of
the citizen, are not dependent for their existence or continuance
upon the discretion
of
any court whatever.
Constitutional rights and
obligations are no more dependent on the discretion of the chancellor than they are on the
"Rights," says
discretion of the legislature.
the supreme court of the United States, "under our system of law and procedure, do not
rest in the discretionary authority of any officer, judicial or otherwise."
In re Parker, 131
U. S. 221, 9 Sup. Ct. 708. If junior lien creditors of an insolvent private corporation could
do what has been attempted in this case, every
private corporation operating a sawmill, gristmill, mine, factory, hotel, elevator, irrigating
ditches, or carrying on any other business pursuit, would speedily seek the protection of a
chancery court, and those courts would soon
be conducting the business of all the insolvent
private corporations in the country.
If it were
once settled that a chancery court, through a
receiver appointed on the petition of a junior
mortgagee, could carry on the business of such
Ihsolvent corporations at the risk and expense
of those holding the first or prior liens on the
property of the corporation, such liens would
have little or no value.
It is no part of the
duty of a court of equity to conduct the busiprivate corporations,
ness of Insolvent
any
more than it is to carry on the business of
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Insolvent natural persons.
If It may take under Its control the property ot an insolvent
private corporation, and authorize a receiver
to carry on its business, and maize the debts
incurred by the receiver in so doing paramount
liens on aU the property of the corporation,
and enjoin its credltora in the meantime from
collecting their debts, it is not perceived why
it may not proceed in the same way with the
estate of an insolvent natural person.
Without pursuing the subject further, we refer to what is said, and to the cases cited, in
Scott V. Trust Co., 10 C. C. A. 358, 69 Fed.
17.
The order appealed from is void, whether
the suit In which it was made is treated as
one tQ foreclose a second mortgage, or as a
bill in equity to administer the estate of an
insolvent corporation.
It was open to the complainant to take and execute a decree foreclosing its second mortgage, and it is good practice in such cases to require this to be done,
And if the
on pain of dismissing the bill.
complainant desired that money be spent, beyond the income of the property, in carrying
on the business of the corporation or improving the mortgaged property, it was at liberty to furnish the means for that purpose;
but It had no equity to asli that the expense
and the hazards of doing so should be saddled
on the first mortgagee, and the court had no
jurisdiction or power to place it there.
Taxes are the first and paramount lien on
all property, and must be paid. When taxes
are due on property In the hands of a receiver,
and he has no funds to pay them, the court
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authorize him to borrow money for that
and maize the obligation given for the
money so borrowed a prior lien on the property on which the taxes were due. This is not
fixing a new or additional lien on the property, or displacing any prior lien. It is simply changing the form of the lien from one
for taxes to one for money borrowed to pay
the taxes.
The order and decree of the circuit court
appealed from, which authorizes the receiver
to borrow money to "be used and applied by
said receiver for the purpose of preservhig the
property of the Denver Land & Water-Storage Company in his possession and custody,
and carrying out and maintaining the contracts of the company, now in existence, under and by which the company has heretofore
sold tracts of land to various parties, which
said contracts are referred to in the report of
said receiver, and for such other purposes as
are set out in said petition with reference to
the maintenance, preservation,
and protection
of the property of the company," and which
authorizes the receiver to issue his certificates
of indebtedness for the money borrowed for
these purposes, and makes such certificates of
indebtedness the fi*st and paramount lien "upon all the property, rights, and franchises now
owned or controlled by the said the Denver
Land & Water-Storage Company," Is void, in
so far as it makes the certificates issued by
the receiver a first and paramount lien on the
lands embraced in the mortgages of the appellants, and is therefore reversed.

will

PTu:pose,
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HOWARTH V. ELLWANGBR.
SAME
KENT.
SAME v. WOODWORTH.
(86 Fed.

v.

54.)

Circuit Court, N. D. New York.

Marcli 31,

1898.

Nob. 3,211-3,213.

At

Law.

Tried by the court.

These actions are brought against the defendants who were stoeliholders of the Traders' Bank of Tacoma, Wash., to enforce a liability created by the law of that state making them individually responsible equally and
ratably to the extent of their stock for all
debts of the bank while they remained stockThe plaintiff is a citizen of Washholders.
ington residing at Tacoma. The defendants
are citizens of New York residing at Rochester. On the 19th day of May, 1894, the plaintiff was appointed receiver of the Traders'
Bank by an order of the superior court of
Washington made in an action commenced
against said bank by Henry Hewett, Jr., and
George Browne In which it was adjudged
that the bank had suspended business and
was Insolvent.
The plaintiff duly qualified as
receiver and has since acted as such.
On the
12th of September, 1894, the court made an
order in said action permitting certain stockholders to Intervene for the benefit of themselves and all other stockholders of the bank.
On the 20th of October aU the defendants, except Chauncey B. Woodworth, were by order
of the court upon their own petition made
After applying all
parties to the said action.
the property of the bank to the payment of
its debts there remained a deficiency, which,
on March 17, 1897, was adjusted and adjudged by the court to be the sum of $131,670.
The plaintiff was thereupon directed by the
court to levy upon the stockholders an assessment of 26.34 per cent and bring suit against
who, after demand, refusthose stockholders
ed to pay.
The amounts assessed against the
were duly demanded
respectively
defendants
and payment thereof refused.

P. M. French, for plaintiff.
Charles M. Williams, for

defendant

Ell-

wanger.

M. H. McMath, for defendant Kent.
William F. Cogswell, for defendant Woodworth.

COXE, District Judge. It Is not disputed
that the defendants were stockholders of the
Traders' Bank, that the bank became insolvent, that the plaintiff was appointed receiver, that a large deficiency
was ascertained,
that an assessment was levied by the receiver upon the defendants and that all this was
done under and pursuant to the constitution
and laws of Washington and In conformity
to the orders and decrees of the superior court
of that state.
The first proposition argued by the defend-

ants is that the plaintiff, as receiver. Is not
entifled to maintain the action.
The constitution and statutes of Washington (Const,
art 12, § 11) provide: "That each stockholder
of any banking • • * association shall
be Invidually and personally liable, equally
and ratably, and not one for another, for all
the contracts, debts and engagements of such
corporation or association
accruing while
they remain stockholders to the extent of the
amount of their stock therein, at the par value thereof. In addition to the amount invested
in such shares."
The courts of Washington have decided
that this liability can only be enforced by a
receiver tmder the direction of the court
Cole V. Raihroad Co., 9 Wash. 487, 37 Pac.
700; Wilson v. Book, 13 Wash. 676, 43 Pac.
939; Hardin v. Sweeney, 14 Wash. 129, 44
Pac. 138; Watterson v. Masterson, 15 Wash.
511, 46 Pac. 1041.
The practical effect of a
ruling that a receiver cannot maintain the
suit woTild be to render the law nugatory as
to all but resident stocKholders.
The Washington courts having ruled that a receiver
only can bring the suit it Is manifest, should
the federal courts and other state courts hold
that he cannot maintain the action, that the
defendants not only but all stockholders
beyond the jurisdiction of the Washington
courts will escape a liability Intended to be
tmiform and for the benefit of all the creditors. The precise question was Involved In
Sheafe v. Larimer (C. C.) 79 Fed. 921, and
was answered adversely to the defendants'
contention.
The case arose imder the same
law, and, upon the facts, was almost Identical
See, also, Schultz v.
with the case In hand.
Insurance Co. (C. C.) 77 Fed. 375, 387; Avery V. Trust Co. (C. C.) 72 Fed. 700; Pailey v.
Talbee (C. C.) 55 Fed. 892.
Again It is argued that the orders and decrees of the Washington court were not binding upon the defendants, and in support of
this view various alleged defects in the proceedings are pointed
out The defendants
Kent and BUwanger were parties to the
Washington action and are therefore In no
position to attack the judgment of the court
in a collateral proceeding.
The defendant
Woodworth was not a party. But whether
parties or not the law seems clear that the
stockholders are boimd by the order making
Hawkins v. Glenn, 131 U.
the assessment.
In Sheafe v. Larimer,
S. 319, 9 Sup. Ct 739.
supra, the court says: "In this case It must
be held that it is not open to the defendant
to question the validity of the assessment order, on the ground that the stockholders
were

not personally notified of the application for
the order, or for the reason that the stockholders should not have been assessed until
the other assets of the corporation had been
wholly exhausted."
The actions are not barred by the statute
of limitations for the reason that the cause of
action did not accrue to the receiver prior to
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and that was not made until
March 17, 1897. The actions were commen■ced two months thereafter.
It follows that the plaintiff Is entitled to
■the assessment
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judgment as demanded in the complaints, respectively, with interest at the rate of 6 ppr
cent, per annum from May 18, 1897, and
costs.
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WYMAN
(77 N. W.
Supreme

V.
865,

BATON

et al.

Court of Iowa.

Jan.

20,

company In the stite of Iowa
and the state of Nebraska, to be organized in
both states separately, and after the organization to be consolidated, to be known as the
Iowa and Nebraska State Insurance Company,
for the purpose of carrying fire and lightning,
windstorm and tornado, insurance, business
to be done under the laws of both states, do
hereby subscribe and agree to pay and secure
as provided by the laws of said states the
several
sums
set opposite
our respective
names, if such an insurance
organization
is
perfected, and on demand, to the secretary
thereof, on or before the 12th day of March,
1883."
Under this subscription,
shares of
stock of $100 each were issued to the sabscribing stockholders, one-half of such shares
being issued to them in the Iowa company,
and one-half in the Nebraska company.
The
defendants paid 50 per cent, of their several
subscriptions upon the stock of the Nebraska
& Iowa Insurance Company at the time of its
organization,
as required by the laws of the
Nothing more was ever
state of Nebraska.
paid upon the stock except in the manner indicated hereafter.
The defendants In this action, who had been subscribers to the capital
company, and to
stock of the consolidated
whom had been issued the Joint certificates of
stock in the Iowa and Nebraska companies,
had surrendered their stock, and new stock
had been issued to the parties purchasing
from them. These purchasers, as the' record
shows, were in large part the original proUpon the organizamoters of the company.
tion of the company, one-half of the capital
stock subscribed being paid in cash, the promissory notes of the subscribers, payable on demand and secured, were given in payment of
the other one-half of the stock of the corporation.
Prior to 1887, these defendants had
transferred the stock issued to them, by a surrender of their stock, and reissuance of other
the company
certificates
to the purchasers;
the
accepting the surrender, and recognizing
transfer, returning the stock notes of the defendants, and accepting the stock notes of the
This was done, as
transferee In lieu thereof.
shown by the record, at a time when the corporation was solvent, and the transfers were
made and new stock issued to solvent purchasers; all being done In good faith on the
part of the corporation, the transferror, and
Practically, the entire stock
the transferees.
passed into the hands of a syndicate composed in large part of original promoters of the
corporation,
consolidated
but not including
any of these defendants.
From the date of
ceased to
these transfers, these defendants
have any connection with or control over the
corporation.
The district court entered judgment for the defendants, and the plaintiff appealed.
Affirmed.
Cor an insurance
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Appeal from district court, Pottawattamie
county;
Walter I. Smith, Judge.
As a statement of facts, we bave taken the
following substantially from those made by
counsel:
This was an action brought by Albert U. Wyman, the receiver of the Nebraska
Fire Insurance Company, to enforce against
the several defendants their constitutional liability under the Nebraska statute for their
unpaid subscriptions to the capital stock of
This company was incorporatthe company.
ed on March 13, 1883, in conformity with the
laws of the state of Nebraska, under the
name of the Nebraska & Iowa Insurance
Company,
its name being subsequently,
on
February 28, 1800, changed to the Nebraska
Fire Insurance Company, under which name
it transacted business until its insolvency, in
for its dissolution
1891, when an application
by W. G. Madden, one of its stockholders, reof the plaintiff,
sulted In the appointment
first, as temporary, and then as permanent,
receiver of the corporation, and a decree adjudging the dissolution thereof.
The testimony shows that one J. T. Hart, of Council
Bluffs, was largely instrumental in the organization of the company;
that the subscribers
to its stock and the original stockholders were
citizens prominent in Omaha and in Council
Bluffs; and that when this company, the Nebraska & Iowa Insurance Company, was organized, there was organized at the same time,
mainly through the instrumentality of Mr.
Hart, anotber insurance company, called the
Iowa & Nebraska Insurance Company, and
having its principal place of business at Council Bluffs, Iowa.
The original intention oi
the organizers, as gathered from the testimony of Mr. Hart, and the contract of subscription, was to consolidate the two companies
This, however, was
after their organization.
being opernever done, the two corporations
ated separately
in each state, although the
stockholders
The
were at first the same.
Iowa corporation did business until about May
29, 1885, when it was merged into a company
known as the Western Home of Sioux City,
and went into the hands of a receiver.
The
capital of each company was $100,000, and
the certificates
of stock contemplated
subscriptions to both companies, and were signed, as appears, by ofBcers of each company.
The stock was originally issued in this duplicate or combined form. These combined certificates were subsequently canceled, and were
separately
rewritten and issued. The contract of subscriptions of the several defendants to the stock of the two companies, and
upon which it is claimed that the defendants
herein are answerable for the unpaid 50 per
aent. thereof, is as follows:
"We, the undersigned subscribers hereto, in consideration
of
3ach other's subscription
to the capital stock

B. & A. C. Wakley

and Flickinger Bros.,
& McCabe, Finley
Burke, Wright & Baldwin, Sanders & Stuart,
John Y. Stone, and C. R. Marks, for appellees.

for appellant

Harl
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GRANGER, J. It wIU be weU to repeat
that this action Is by a receiver appointed to
wind up the affairs of the Nebraslca Fire Insurance Company, on the application of one
of its stockholders, to recover from the defendants on their subscriptions to' the original
enterprise, wherein was contemplated the organization of two companies,— one in Nebraska, to be known as the Nebraska & Iowa Insurance Company, and one in Iowa, to be
known as the Iowa & Nebraslsa Insurance
Company; the two companies to be thereafter consolidated.
The first-named company
was organized under the laws of Nebraska,
and located at the city of Omaha, in that
state; and the latter under the laws of Iowa,
and located at the city of Council Bluffs, In
The consolidation was never made,
Iowa.
and the latter company was changed to that
of the Western Home of Sioux City, and its
place of business changed to Sioux City,
The Nebraska &
Iowa, about May, 1885.
Iowa Company was changed to the Nebraska
Fire Insurance Company, and continued to
operate until 1891, when the insurance department of Nebraska withdrew Its certificates authorizing the company to do business,
and, on the application of one of its stockholders, its insolvency was decreed; and the
plaintiff is now engaged in winding up Its
affairs, and this action Is in aid of that
purpose.

The action has for a legal basis a provision
constitution of Nebraska, as follows
(section 4, art. 11): "Liabilities of Subscribers
to Stock.
In all cases of claims against corporations and joint-stock associations, the exact amount due shall be first ascertained,
and after the corporate property shall have
original subscribers
exhausted,
been
the
thereof shall be individually liable to the extent of their unpaid subscriptions, and the
liability for unpaid subscriptions shall follow
the stock." Dismissing for the moment the
effect of an arbitrary legal liability, which
must be respected and enforced when linown,
there Is not, in view of the entire record in
this case, an equitable consideration favorable
The
to a recovery against these defendants.
present liabilities of the Nebraska corporation
cannot truthfully be said to have accrued In
of, or with reliance upon, the
consequence
former connection of these defendants with
the enterprise from which sprang the present
These facts are important as aidcompany.
ing in the solution of a legal proposition, urged by apflellees, to the effect that this action
cannot be maintained in Iowa, because it Is
brought by a receiver of a Nebraska corporation to enforce a provision of the law of that
state; the claim being that such a proceeding
can only be bad as a result of comity between the states, and that the basis of such
an exercise Is that the citizens of the state
granting it shaU not be thereby prejudiced or
Admitting, for the sake of arguInjured.
ment, the rule that comity controls as to the
authority of plaintiff to sue in this state, and.
of the
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as we have In effect said, the record leaves us
without doubt that its exercise should be denied, because it would be in contravention of
the rights of our citizens, and operate to their

injury.
Upon the question of the absolute right of
plaintiff to sue in this state, we are not without precedent in our own decisions; and while,
in announcing a rule, we have recognized the
fact of a conflict of authority, we are not persuaded by the argument in this case that a
change should be made, or the rule modified.
Stress is given in argument to the fact that
the order of appointment in Nebraska gives
to the receiver authority to bring suits in
other states. That authority is valuable as an
aid to secure the right to do so In the state
where the privilege is sought and is judiciously granted; but it is without efliciency to
of sanction
create such a right independent
within the state. The case of Booth v. Clark,
17 How. 321, contains a somewhat exhaustive
consideration
of the question of the right of
a receiver appointed in one state to bring a
suit for the possession of property in another
state, and It Is there said: "He has no extraterritorial power of otllcial action; none
which the court appointing him can confer,
with authority to enable him to go into a foreign jurisdiction to take possession of the
debtor's property; none which can give, upon
the principle of comity, a privilege to sue In a
foreign court or another jurisdiction, as the
judgment creditor himself might have done,
where his debtor may be amenable to the
An
tribunal which the creditor may seek."
underlying thought of the rule seems to be
that, within the jurisdiction of one's appointment as receiver, he Is amenable in his official
capacity to the courts, and he may exercise
his authority under the law of the jurisdiction; while, in a foreign jurisdiction, the law
does no more than to make the person entering it amenable to its laws, and in no way
As a citizen
recognizes the official capacity.
In a jurisdiction foreign to his residence, he
has a legal status, and is amenable to, and
may Invoke the protection of, the law. As an
officer of a court from a foreign jurisdiction,
Ke has, and is entitled to, no legal recognition,
except as the courts may. In their discretion,
grant it, because he Is without the official obligation that he assumed In his own jurisdiction, and which is essential to a proper
In Ayres v.
and safe exercise of such power.
Siebel, 82 Iowa, 347, 47 N. W. 989, we denied
the right of a trustee, appointed by the court
in Indiana, to sue and recover on a contract in
this state; and in Parker v. Lamb & Sons,
99 Iowa, 265, 68 N. W. 686, we denied such a
right to a receiver, and cited the Ayres-Slebel
In Parker v. Lamb & Sons, we quoted
Case.
approvingly from High, Bee. § 289, as fol"Upon the question of the territorial
lows:
extent of a receiver's jurisdiction and power
for the purpose of Instituting actions connectthe prevailing doeed with his receivership,
trine established by the supreme court of the

S90

RECEIVERS.

United States, and sustained toy the weight
of authority in Tarious states, Is that the receiver has no extraterritorial jurisdiction or
power of official action, and cannot go into a
foreign state or jurisdiction, and there institute a suit for the recovery of demands due
the person or estate suhjeet to his receivership.
His functions and powers, for the purpose of litigation, are held to be limited to the
courts of the state in which he was appointed;
and the principles of comity between states
and nations which recognize the judicial decisions of one tribunal as conclusive on another do not apply to such a case, and will
not warrant a receiver In bringing an action
These
in a foreign court or jurisdiction."
authorities are broad and conclusive, and, unless we are to set them aside, are conclusive
of this case. Counsel have shown great zeal

and tact in presenting authorities more or less
In point, and we acknowledge somewhat of
a conflict, as we have done in other cases; but
the weight of authority we regard as in line
with our holdings, and we are not disposed to
Beach on Receivers (section
disturb them.
680)

states the same rule, and cites Booth

v.

Clark, supra, from which we have quoted,
and then says: "The rule thus laid down by
the supreme court of the United States has
been followed by other courts with essential
unanimity, and can hardly be said to be seriously questioned."
In Fitzgerald v. Construction Co. (Neb.) 59 N. W. 838. these authorities are approvingly cited and applied.
It remains for us to state as a conclusion that the
plaintiff is not entitled to recover in the courts
of Iowa, and the Judgment of the district
court will be affirmed.
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this hearing. The recital thus given shows
that, in an order inverted from what would
he expected, we have before us a cause in
(44 Fed. 721.)
Circuit Court, E. D. Louisiana. Januai? 8, which a party who has sold and delivered a
business to another, and become his agent,
1891.
and, as such agent, was in possession of the
In Equity.
property sold, sets up a possession adverse
T. J. Semmes and Bayne, Denegre & to
his principal, asks for a cancellation of the
Bayne, for complainant.
sale, and the purchaser and principal asks
W. S. Benedict and Rouse & Grant, for
that the agent shall account, shall be endefendants.
joined from asserting any claim hostile to his
Before PARDEE, Circuit Judge, and BILprincipal,— In a word, for a confirmation of
LINGS, District Judge.
Its rights under the purchase.
The immediate question before us la, what
PER CURIAM. This cause Is submitted disposition shall be made of the res, the
upon an application for a receiver. Some
business
of the bakery and manufactory,
time in May last, the defendant Klotz, and
pending this contest?
The vendor and agent
Fitzpatrick, his partner, composing the firm
asks that he be allowed to remain in ad«f B. Klotz & Co., sold to the complainant
verse possession.
The purchaser and principal asks for a receiver.
their biscuit and confectionery manufactory
It is clear that,
for the price of $259,000, and an assumption as to this provisional disposition of the res,
of the debts of B. Klotz & Co., amounting to the defendant Klotz cannot be allowed to
gain anything by his ouster of his vendee
$42,000, which It was understood and agreed
should be paid out of the income from the
and principal.
He must stand with those
equities, and none other, which existed befuture business. The visible property was
estimated to be of the value of $101,000, and
fore the ouster.
The case as to the appointthe good-will of the business to be of the
ment of a receiver must be reviewed and
value of $200,000.
determined -as if he (Klotz) had filed his bill
The price was paid In
averring possession as agent, which he askstock of the complainant's corporation, esed to have changed by a decree into a postimated to be of value at par; that is, to be
session as owner, through the cancellation
worth 100 cents on the face value. The ptu*of the sale and the lease; that is, he must
chase was completed, price paid, property delivered, the factory and good-will transferred
aver a legal title in the American Biscuit &
by Klotz & Co. to the complainant.
Klotz Manufacturing Company, which he seeks to
leased his bakery premises to complainant
have avoided and annulled. If, as in this
for the term of years, and contracted in writ- case, he seeks to do all this by reason of
fraud, and he establishes the fraud, a court
ing to become, and did become, the agent of
per of equity will not refuse to hear him.
the complainant, at a salary of $
He
year. Klotz continued to carry on the bu^- would not be estopped, for fraud vitiates and
ness as agent for the complainant down to
sets aside even estoppels.
Herm. Estop, par.
22, p. 244; Pendleton v. Rlchey, 32 Pa. 58,
some time in November, when he repudiated
the sale and the lease, erased the name of 63. But, while he is not estopped from procomplainant
from the bakery, as agent,
ceeding to set aside the sale and the lease
transferred the policies of insurance from the by reason of his agency and his obligations
complainant to himself, as an Individual, then
as trustee, he comes into coiu:t assailing and
seeking to cancel a legal title; for until that
to B. Klotz & Co., and, for and in the name
of the late firm, resumed the possession of is done his possession is that of the complainant.
Under these circumstances, until
all the property he had sold to the comthe hearing, the practice in the courts of
plainant, and the conduct of the business of
chancery is not to disturb the possession unthe bakery and the confectionery establishHe did this without resort to any der the legal title prior to the final decree,
ment.
He thereafter held pos- imless a case of monstrous wrong is establegal proceedings.
StilweU V. Wilkins, Jac. 280, reportlished.
and exsession adversely to the complainant,
cluded it from the bakery. In this state of ed in full in Edwards on Receivers, p. 28,
Lord Eldon, when a similar question was
things, the complainant filed its bill fOT an
presented, observed:
"The point that struck
Injunction, and for an account and for a reme was whether, on a bill to Impeach a sale
ceiver, against Klotz and W. A. Schall, who
for fraud, the court Interposes so strongly
was alleged to be co-operating with him In
before the hearing as to take away the posthe possession adverse to the complainant.
Klotz has filed an answer, and he, together session from persons holding It under the
with his former partner, Fitzpatrick, who effect of deeds not yet set aside by decree,"
Intervened by petition pro interesse suo, have —and he holds that "it was not the general
habit of the court" There the case was so
filed a cross-bill asking a rescission of the
monstrous, and the proof was so strong, that
entire transaction, 1. e., the sale and the
"It was hardly possible that the transaction
lease, and tendering the stock which had
could stand," and the legal title was interbeen received by them as the consideration
of the sale. Numerous exhibits and afllda- fered with.
This is a leading case, and gives what we
vits have been adduced by each party upon

KLOTZ

&
et al.
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find is the rule. The possession under the
title Is not disturbed unless the proof of
fraud is so strong as to lead the court to the
clear conviction that it will, on the final
hearing, be established.
The fraud set up
and relied upon by the defendant and intervenor is false and fraudulent representations by the agents of the complainant In
this: that they represented that the stock
was fully paid-up stock, whereas, in truth
and fact, it was none of it paid up in money,
and only paid up in part, and, to the extent
of that part, by transfer of plants or bakeries
and manufactories at an estimated value as
capital. The stock delivered to the defendant and intervener was not paid up until it
was issued to them, and was paid for by a
transfer of the bakery and good-will; and
then it became paid up, and they were discharged from all liability to be made to eonThe testribute as shareholders therefor.
timony as to what was represented by complainant's agents about the stock being paid
up is conflicting; but, when viewed in connection with the circumstances under which
the stock was received, fails to satisfy us,
upon this preliminary hearing, that any false
to have been
i-epresentations
are proved
made.
The case of the defendant and intervener,
set up in their cross-bill, whereby
they oppose the appointment of a receiver, is
that of parties who seek to rescind a deed
on the ground of fraud, which upon this
hearing they fail to establish.
So far we have considered the question of
appointing a receiver of the property in controversy inter partes, and mainly from the
by the defendant's
stand-point presented
showing, and thereon such appointment seems
proper, and we should accord it, but for an
aspect of the case originally suggested by
the defendant, when the case was pending in
the state court, apparently abandoned here,
but sufficiently brought to our notice by the
exhibits of both parties. We are not satisfied
that the complainant's business is legitimate.
While the nominal purpose of the complainant's corporation, as stated in its charter. Is
the manufacture and sale of biscuit and confectionery, its real scope and purpose seems
to be to combine

and pool the large

compet-

ing bakeries throughout the country into
practically what is known and called a
"trust," the effect of which is to partially, if
not wholly, prevent competition, and enhance
prices of necessary articles of food, and secure, if not a monopoly, a large control, of the
supply and prices in leading articles of breadstufCs. The case shows that an insignificant
number of shares of complainant's stock was
unconditionally subscribed for, apparently
enough to qualify directors; but the great
mass was taken and held by Irresponsible
parties, to be used in parceling out as fullpaid stock to such leading and successful
bakeries throughout the country as could be
induced to come in on an agreed value of the
property and a large estimate of good-wiU.

£:ach bakery when secured to be carried on
by its former managers, subject, however, as
to control of fimds, territory, prices, and
competition, to the central management;
all
profits pooled, and of course division thereof
to be made on the basis of the stock assigned to each bakery.
Under this arrangement
complainant has already secured the control,
and pooled the business, of 35 of the leading
bakeries in ]2 different states of the West
and South, and is evidently seeking more constituents. The act of congress approved July
2, 1890, entitled "An act to protect trade and
commerce against unlawful
restraints and
expressly prohibits, under semonopolies,"
vere penalties, "every contract, combination,
in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among
pimishable
\b.e several states," and declares
"every person who shall monopolize, or attempt to monopolize, or combine or conspire
with any other person or persons to monopolize, any part of the common trade or comThe enmerce among the several states."
forcement of this act is, by the statute, devolved upon the circuit courts of the United
States.
The first and third sections of an act
of the legislature of Louisiana, approved July
5, 1890, entitled "An act to protect trade and
against unlawful restraints and
commerce
monopolies, and to provide penalties for the
violation of this act," declare:
"Section 1. That every contract, combination in the form of trust, or conspiracy in restraint of trade or commerce, or to fix or limit the amount or quantity of any article,
commodity, or merchandise to be manufactured, mined, produced, or sold in this state, is
hereby declared illegal."
"Sec. 3. That every person who shall monopolize, or attempt to monopolize,
or combine or conspire with any other person or
persons to monopolize, any part of the trade
or commerce within the limits of this state,
shall be deemed guilty of a misdemeanor,
and, on conviction thereof, shall be punished
by a. fine not exceeding five thousand dollars, or by imprisonment not exceeding one
year, or by both said punishments, in the
discretion of the court."
In construing the federal and state statutes, we exclude from consideration all monopolies which exist by legislative grant; for
we think the word "monopolize" cannot be
intended to be used vrith reference to the
acquisition of exclusive rights under government concession, but that the law-maker has
used the word to mean "to aggregate" or

"concentrate" in the hands of few, practically, and, as a matter of fact, and according to
the known results of human action, to the
exclusion of others; to accomplish this end
by what, in popular language, is expressed in
the word "pooling," which may be defined
to be an aggregation of property or capital
belonging to different persons, with a view to
common liabilities and profits.
The expression in each law "combinatioa in the form

REOBIVBBS.
trust" would seem to point to just what
in popular language, is meant by pooling.
Now it is to be observed that these statutes outline an offense, but require for its
complete commission no ulterior motive, such
as to defraud, etc.; and, further, that the
language is altogether silent as to what
means must be used to constitute the offense.
The offense Is defined to "combine in the
form of trust, or otherwise. In restraint of
trade or commerce," and "to monopolize, or
attempt to monopolize, any of the trade or
commerce."
To compass
either of these
things, with no other motive than to compass
them, and by any means, constitutes the offense.
One just and decisive test of the
meaning of the expression "to monopolize"
is obtained by getting at the evil which the
law-maker has endeavored to abolish and restrict. The statutes show that the evil was
the hindrance and oppression in trade and
in the
commerce wrought by its absorption
hands of the few, so that the prices would be
in danger of being arbitrstrily and exorbitantly fixed, because all competition would be
-swallowed up, so that the man of small
means would find himself excluded from the
restrained or monopolized trade or commerce
as absolutely as if kept out by law or force.
If this is the meaning of the defining words,
does not this corporation, thus glutted with
the 35 industries of 12 states, disclose an
"attempt to monopolize?" So far, therefore,
AS the complainant's business is a combination in restraint of trade, or Is an "attempt
or combine, in the form of a
to monopolize,
trust, or otherwise, any part of trade or commerce," as these words are properly defined,
the law stamps it as unlawful, and the courts
should not encourage it. Aside from tnis, the
complainant's business, even if lawful, being
■of the kind shown above, is not of that meritorious kind that it should be encouraged by
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The appointment of a receiver by a court of equity is not a matter
of strict right, but of judicial discretion. Fosdlck V. SchaU, 80 U. S. 235. It falls within
that class of interlocutory remedies which
courts must grant or withhold, according to
a discretion conscientiously exercised, upon a
consideration of all the facts which a cause
presents, involving the rights of the parties
and the Interests of the public. The attempt
to accumulate in the hands of a single organization the business of supplying bread
itself to so large a portion of the poor, as
well as the rich, people of the United States
should not be favored by a court of equity.
It carries with it too much of danger of excluding healthy competition, thereby Increasing the difliculty to the general public of
participating in a most useful business, as
well as adding to the possibility of multitudes of citizens being temporarily, at least,
compelled to pay an arbitrary and high price
for daily food.
"Whatever we may feel compelled to do, on
the final hearing of this cause, towards recognizing the complainant's legal rights, and
compelling a faithless trustee to account, we
are clear that at this preliminary stage, with
our present impressions of the character and
general scope of complainant's business, the
court ought not, by the appointment of a reand
ceiver, to aid complainant to perfect,
perhaps to enlarge, his combination or trust;
and the refusal to appoint a receiver can result in no serious and lasting injury to complainant, because the shares of stock of complainant company, forming the entire consideration of complainant's purchase, have been
tendered in court, and may be Impounded,
to be held as security for any damages susceptible of proof resulting from defendant's
mismanagement of the property pending the
suit. The motion for a receiver is denied.
a court of equity.
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HAYWOOD

et

al t.

LINCX>LN
CO. et al.

LUMBER.

(26 N. W. 184, 64 Wis. 639.)
Supreme

Court of Wisconsin.

Dec 23,

1885.

Appeal from circuit court, lincoln county.
Pullings, Hoyt & Holway and D. S. Ordway, for appellants Murray Haywood and
Silverthorn, Hurley & Ryan, for
another.
respondents Lincoln Lumber Co. and others.

ORTON, J. This is an action brought by
the appellants to foreclose a mortgage given
by the defendant lumber company, by its
president

and

secretary,

lants and the defendant

to

the

said

appel-

T. P. Matthews and

G. Smith, on the fourth day of
February, 1884, on all of the real property of
said corporation, to secure a bond In the penal
sum of $100,000, given at the same time by
said company, to said mortgagees, conditioned to pay them certain indebtedness of the
in the
company past due them, respectively,
The Interest in
aggregate of over $50,000.
said mortgage of said George 0. Smith was
The defendant
assigned to said plaintiffs.
Robert C. Parcher was appointed receiver in
April, 1884, in a suit of one .T. C. Clark
against said company; and said Parcher, as
such receiver, in June, 1884, loaned of the' defendant the First National Bank of the City
of Wausau the sum of $10,000, to be used in
the management of the business and property
and, by the order
of said lumber company;
and leave of the court, executed, as such receiver, a mortgage upon the real property of
said company to said bank to seciu-e the
The said defendant Parcher and the
same.
defendant the Lincoln Lumber Company answered the complaint, alleging, substantially,
that the said mortgage sought to be foreclosed
was executed by the president and secretary
and
of said company,
without authority;
that, at the time, said corporation was insolvent, to the knowledge
of said mortgagees,
and owed large Indebtedness to others; and
that said mortgage was given by said officers, and authorized, if at all, by the directors
of said company to be given to themselves,
to secure their own claims against the company, as an unlawful and fraudulent preferas the creditors
of the
ence of themselves
in fraud and with intent to decompany,
fraud the other creditors and the company,
and that said bond and mortgage were thereThe said defendant the National
fore void.
Bank answered, setting up its mortgage by
the receiver, and alleging its priority to the
mortgage
in suit by the agreement of the
mortgagees
in said mortgage, and prays a
The circuit court subforeclosure
thereof.
stantially held that said mortgage was given
without authority, because the majority of
the quorum of the directors voting that said
bond and mortgage be given were interested
in the same, and that said company was then
and that the directors held the
inlelrent;
one George

property In trust for the creditors, and theexecution of said mortgage by the officers and
by the authority of the directors to themselves
to secure
their antecedent
claims
against the company was an unlawful preference, and was fraudulent and void; and that
the said mortgage to the bank has priority,
and was lawfully executed by said receiver.
The special findings are numerous, and the
case voluminous;
but the above are believed
to be substantially the findings, and upon the
substantial issues in the case.
The principles involved in this suit are
really very simple, and almost elementary,
and not at all complicated;
and we cannot
but think they have been greatly magnified
and more earnestly contested on account of
in controversy.
The plaintiffs
the amount
contest the power of the receiver, Parcher, to
give the mortgage to the bank on the ground
of the want of jurisdiction of the court to appoint him or any one receiver in the case of
These plaintiffs
Clark against the company.
were directors of the company, and one of them
the secretary, and both mortgagees, when the
such receiver,
said Parcher was appointed
and as directors and as mortgagees counseled
and consented
and advised his appointment,
thereto, and the directors over and over again
recognized and confirmed it by dealing with
him as such, and placing the property of the
company in his hands; and, after his appointment, the plaintiffs, together with the defendant Matthews, as said mortgagees, by writing under seal, authorized the said receiver to
borrow not exceeding $15,000, and give a
mortgage on the property of the company in
his hands to secure it, for the purpose of carrying on the business in running the mills
and sawing up the logs, and released their
said mortgage so far as It would have preference of the mortgage so given by the receiver, and so as to give the same priority to
There is abundant evitheir said mortgage.
dence of the plaintiffs' estoppel to dispute the
authority of said receiver, both in pais and
by deed. But accepting the allegations of the
complaint in that case as true, the court not
only had the power, but it was its duty, to
appoint a receiver. The directors and officers
had given the mortgage in suit alleged to be
in fraud of the creditors of the company,
nearly or quite insolvent af the time, and
threatened afterwards to sell out in gross all
the property of the company without notice,
and to bid the same off In their own names
and for their own benefit, in fraud of many
other creditors of the company, and in this
way to close up the business of the company.
These are some of the substantial allegations
of the complaint of Clark, the plaintiff, who
was himself one of the stockholders of the
company.
Within the general powers of a
court of chancery, which are preserved In the
fifth subdivision of section 2787, Rev. St..
this was a proper case for an Injunction and
receiver both.
The property of the company
was being mismanaged, and was in dangMr
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of being lost to the

stockholders
and creditors
through the collusion and fraud of Its officers
and directors. The only place of safety for
the business and property of the company
■was In the "hand" of the court through a receiver pendente lite.
A stronger case for a
receiver could scarcely be made, and the numerous authorities cited In the able brief of
the learned counsel of the respondents, and
the facts stated in the complaint, abundantly
authorize and justify his appointment in that
case.
We think the circuit court properly
held that the court had jurisdiction to appoint
Parcher a receiver; and, upon the evidence,
properly found that the mortgage to the bank
was not only valid, but has priority over the
mortgage in suit.
Under repeated decisions
of this court, the exceptions of the respondexcept to support
ent cannot be considered,
the judgment rendered, unless the respondent
Therefore this court cannot go
also appeal.
further than the circuit court In ordering a
foreclosure of the bank mortgage in this action.
But the matter of this bank mortgage is of
only Incidental importance in this case. The
main question is of the validity of the mortThere was abundant evidence
gage in suit
to justify the finding of the circuit court that
at the time It was given the company was inIn such case, the authorities seem to
solvent.
be uniform that the directors and officers of
the corporation are trustees of the creditors,
and must manage its property and assets
with strict regard to their interests; and, if
they are themselves creditors while the insolvent corporation is under their management, they cannot secure to themselves any
preference or advantage over other creditors.
The directors are, then, trustees of all the
property of the corporation, for all of its creditors, and an equal distribution must be made,
and no preference to any one of the creditors,
and much less to the directors or trustees, as
I have carefully examined all the ausuch.
thorities cited on both sides touching this
principle, and find it recognized in every case.
Many of the authorities cited by the learned
counsel of the appellants as holding a contrary doctrine state this doctrine as fully estabUshed, and cite many of the authorities In
Its favor cited here by the learned counsel of
the respondents, and cases are made an exception only because, in their facts, this T)rlnciple has no application. It is reiterated in
the text of elementary works, and numerous
cases are cited to sustain it Mor. Priv. Corp.
A few only of the cases holding
579-581.
this principle will be cited here, but many
others may be found in the brief of counsel
for citation.
too numerous
and elsewhere
Marr v. Bank, 4 Cold. 471, 484; Koehler v.
Iron Co., 2 Black, 715; Curran v. >4xkansas,
15 How. 306; Richards v. Insurance Co., 43
N. H. 263; Bradley v. Farwell, Holmes, 433;
Drury v. Cross, 7 Wall. 299; Paine v. Railroad Co., 31 Ind. 353; Gas-Ught Co. v. Terhave been unable
rell, L. R. 10 Eq. 168.
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to hnd a single case, which In its facts is like
this, in which this doctrine is even questioned
and was not strictly applied.
But there is another principle equally unquestionable
which renders the mortgage in
suit void. The directors and officers made the
mortgage, or directly caused it to be made, to
They occupied a fiduciary relathemselves.
tion to the corporation, its stockholders, and
its creditors, and they had no right to use
such relation and their official position for
their own benefit, to the injury of others in
equal right
This principle was applied to
the taking of a mortgage by the directors on
the property of the corporation to secure their
liability as sureties, upon a note of the corporation, in Corbett v. Woodward, 3 Sawy.
403, Fed. Cas. No. 3,223, which is a strong
case, and very similar is the case of Koehler
V. Iron Co., supra.
See, also, Mor. Priv. Corp.
243; Hoyle v. Railroad Co., 54 N. T. 314;
Railway Co. v. Poor, 59 Me. 277; Butts v.
Wood, 38 Barb. 188; Railway Co. v. Huxon,
19 Eng. Law & Eq. 365; Scott v. Depeyster,
1 Edw. Ch. 513; and Verplanck v. Insurance
Co., Id. 85; Railway Co. v. Magnay, 25 Beav.
586; 1 Perry, Trusts, § 194, and cases cited.
But it is really unnecessary to cite cases from
abroad when the same principles have been
estabUshed in our own cases, as in Cook v.
Berlin Woolen Mills, 43 Wis. 434, and Pickett
V. School-district, 25 Wis. 553.
Directors, officers, and agents, and other
like trustees, cannot mortgage or convey to
themselves any more than one can contract
The Idea that the same perVTith himself.
different identities of themsons constitute
selves by being called directors or officers of
a corporation, so that, as directors or officers,
they can convey or mortgage to or contract
wili themselves as private persons, is in vioIn re Taylor Orlation of common sense.
phan Asylum, 36 Wis. 552, and cases above
See 1 Perry, Trusts, § 207, and Mor.
cited.
Priv. Corp. § 245; Walworth County Bank v.
Farmers' Loan & Trust Co., 16 Wis. 629;
Coal Co. V. Sherman, 30 Barb. 553.
It is unnecessary to decide the question
whether there was a quorum of disinterested
directors that directed the mortgage to be
The mortgage is an entirety, and it
given.
how many persons are
makes no difference
Interested in it as mortgagees.
severally
such mortgagees, as directors, authorized it,
they authorized an act in which they were
They may not have
all jointly interested.
been joint creditors, but they are joint mortgagees, because the mortgage as a security
is an entirety. Whether, in this view, the
mortgage was never authorized to be given by
the president and secretary of the company,
by the company through its directors, it may
not be necessary to decide; but it seems to
me rather illogical to say that, because there
is a quorum of directors who are creditors
severally, a majority of them may authoriz'
their claims to be secured by one mortg^
and do not act on their own claims, but ''
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one acts In respect to the claims of the other.
If A., B., and C. are several creditors and a
quorum of directors, and A. and B. vote to
give C. an Interest In the mortgage to secure
his claim, A. and C. so vote as to the claim
of B., and B. and C. as to the claim of A.,—
do they not vote for themselves in respect to
one mortgage?
This would be an ingenious
and convenient collusion to vote to themselves
all the property of the corporation at almost

any time, on the ground that the majority so
voting is disinterested and Impartial.
But It is very clear to us that the mortgage is void in view of the above principles,
and that disposes of the action of foreclosure.
Beyond that, the findings of the court are not
very important as to the rights of the defendants.

The judgment of the circuit court is affirmed.
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UNITED
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HO, 104 Ala. 297.)

Supreme

Court of Alabama.

-Appeal

from

Aug.

9, 1894.

district court, Lauderdale
county; w. P. Chitwood. Judge.
Suit by the United States Savings & Ijoan
Company against the Bank of Florence and
others. From a decree appoinOng a receiver, defendants appeal.
Reversed.
In addition to the aUegations of the bill,
which ai-e stated in the opinion, and upon
which is predicated the right to have the receiver appointed, the bill also averred that
the officers of the bank had, wrongfully and
without authority of its stockholders, turned
over the assets of the bank to one S. S.
Broadus, who had assumed complete control
of the same, and that he was pursuing reckless methods in disposing of the assets of
said bank.
Roulhac & Nathan and. Emmet O'Neal,
for appellants. Paul Hodges, for appellee.

BRICKBLL, 0. J. The material allegations of the original bill, on which is predicated the right to the appointment of a receiver, and the right to the ultimate equitable
relief which is prayed, are capable of being
reduced to a narrow compass.
The complainant is a corporation organized and eixisting under the laws of the state of Minnesota, having a place of business in the city
of Florence, in this state.
The Bank of
Florence was engaged in a general banking
business at Florence, and became the agent
of complainant for the collection of moneys
there dne and owing, and which were to
become due, and was charged with the duly
of remitting such moneys to the complainant
as collected. Neglecting the duty of remittance of these moneys, the bank suffered the
sum of $538.80 to accumulate tn its hands,
and suspended payments. Though insolvent,
the bank made no transfer or assignment of
its property and assets, but proceeded in
winding up its affairs, with the acquiescence
of its creditors. Judgments were being rendered against it, and it was making preferences in payment of its creditors.
These are
the material allegations of the bill, upon
which is founded the right to the appointment
of a receiver; and the specific relief prayed
is that, for the payment of the sum due, the
complainant be decreed a lien on all the
assets of the bank, in priority of all general
liens, by which we suppose is intended in
priority of all creditors not having a specific
lien. When an application is made for the
appointment of a receiver, the primary inquiry is whether there is shown a reasonable
probability that the plaintiff asking the appointment wUl ultimately succeed in obtaining the general relief sought by the suit If
ultimate success is a matter of grave doubt,
or if, as in the present case. It be clear that
H.& B.EQ.(2d Ed.j-oT
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obtained,
the general rdlef sought cannot be
2
the appointment ought not to be made.
High,
Rec.
1331;
Eq.
Jur.
§
Pom.
(2d Ed.)
Carter, 62 Ala. 95.
(2d Ed.) § 8; Randle v.
It Is ti-ue, as a general rule, that. In making
or refusing the appointment of a receiver,
the court

will not forestall or anticipate the

decision which may be made on final hearing.
This Is true when a case Is presented
upon which there is a reasonable probability the plaintiff may ultimately obtain
relief. In such cases the pleadings may
not be drawn with technical accuracy. The
bill may be subject to demurrer for the want
of proper parties, or because of defects of
form or the absence of substantial allegations, —insufficiencies curable by amendment
These Insufficiencies, of themselves, do not
form an impediment to the appointment of a
receiver, if a case be made by a party having interests to be protected and preserved
entitling him to the general relief which is
prayed. Ex parte Walker, 25 Ala. 81.
The relation between the complainant and
the Bank of Florence was that of principal
and agent, created by their agreement,— a
legal relation strictly, though, to attain the
ends of justice, and preserve the confidence
it involves, courts of equity, under some circumstances,
deal with it as a fiduciary relation. The debt created by the breach of
duty of the agent is a mere simple contract
debt, for the recovery of which legal remedies are adequate.
Crothers v. Lee, 29 Ala.
337; Knotts v. Tarver, 8 Ala. 743.
The demand being a simple contract debt, purely of
a legal character, the complainant in the absence of some peculiar equity, is not entitled
to the intervention of a court of equity to enforce its payment Reese v. Bradford, 13
Ala. 838; Sanders v. Watson, 14 Ala. 198.
These well-recognized principles are not controverted. The insistence is that as the agent
converted to his own use the money of the
principal, commingling it with his own money, or in some form with his other assets, so
that it cannot be identified or the specific
uses to which it was applied traced, it is sufficient to trace it into the general assets of
the agent to impress them with a trust for
the payment of the money,— a trust which is
It is
peculiarly of equitable cognizance.
true that a trustee or an agent or other person standing in a fiduciary relation cannot
derive benefit from commingling with his
own the moneys of his cestui que trust or
principal; and it is equally true that, if he
makes an Investment of such moneys, a
court of equity, so long as the moneys may
be distinctly traced, will follow them, and
impress upon the investment the trust to
which the moneys were subject The conversion of the trust moneys, as distinguished
from other moneys of the trustee or agent,
must be clearly shown. It is not sufficient
to show that there has been a conversion cv
trust fimds, and the acquisition or posf^
sioia by the trustee or agent of proper'^
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which may be supposed a substitute
said by the supreme
court of Massachusetts: "The court will go
as far as it can in traclns and following
trust money; but when, as a matter of fact,
it cannot be traced, the equitable right of the
cestui que trust to follow it fails.
Under
such circumstances,
if the trustee has become bankrupt, the court cannot say that
the trust money is to be found somewhere in
the general estate of the trustee that still remained.
He may have lost it with property
at his own, and in such case the cestui que
trust can only come in and share with the
general creditors."
Little v. Chadwick, 151
Mass. 109, 23 N. B. 1005. There is no question of tracing or identifying the moneys of
the principal. The naked averment of the
bill is that, in violation of duty, the agent
converted to his own use the moneys of the
principal, creating a mere simple contract
debt
There is no averment that the assets
upon which it Is sought to fasten the trust
had not been acquired by the agent before
the conversion; no averment that in any
form the moneys of the principal entered into their acquisition. All that can be said is
that which may be said of any delinquent
trustee or agent,— that he had converted the
moneys of his cestui que trust or principal;
and from the busiuess in which the agent
was engaged it may be presumed that, in
the com-se of the business, they were commingled and used with the moneys of the
agent
If a trust were raised to charge the
assets of the agent a like trust would arise
and be fastened on the general assets of
every delinquent agent or trustee,— a trust
which would prevail against all others than
The moneys of the
bona fide purchasers.
principal are incapable of being identified
and traced into any of the assets of the bank,
and, this being true, the principal, we repeat, is a mere simple contract creditor of
the agent, not entitled to any preference or
priority of payment over other creditors.
EUison V. Moses, 95 Ala. 223, 11 South. 347;
Association v. Austia (Ala.) 13 South. 908.
It is quite an error to suppose that the two
cases chiefiy relied on by counsel for the appellee (National Bank t. Insurance Co., 104
assets,

for such funds. As is

In re Hallett's Estate, 13 Ch. DIv.
support a contrary doctrine. It is apparent the original bill is without equity, the
complainant is not entitled to the general relief sought and the appointment of the receiver was erroneous.
If the case was of equitable cognizance, entitUng the complainant to reUef, a fatal objection to the regularity of the order appointing the receiver is that it was made
without notice to the defendants.
A receiver may be appointed without notice to the
defendant who is to be dispossessed of his
property or assets, but the cases in which notice may be dispensed with are exceptional.
There must be shown a strong case of pressing emergency, rendering immediate inter'ference necessary before there is time to give
notice; or It must be shown that notice
would jeopardize the delivery of the property over which the receivership [s to be exMoritz ▼. Miller, 87 Ala. 331, 6
tended.
South. 269; Dollins v. Lindsey, 89 Ala. 217,
7 South. 234.
The averment of the bill on
which the court below proceeded to the appointment without notice is expressed in
these words: "And complainant alleges the
necessity exists for the appointment of a receiver, to prevent the further unauthorized
and illegal action by the said Broadus, and
to prevent irreparable injury and total destruction of the assets of the said bank." It
is not on such vague and indefinite allegations, the opinions or conclusions of the
pleader, not accompanied by a statement of
the facts on which they are founded, that notice of a judicial proceeding can be dispensed with, and parties deprived of the possession or control of properly. The particuto
lar facts and circumstances supposed
create the necessity for the Immediate appointment should have been stated, submitting to the judgment of the court whether
they created
the necessity— the pressing
emergency— for judicial
interference. Verplank V. Insurance Co., 2 Paige, 438. Upon
the bill alone, without affidavits or other evidence, the appointment was made. The order appointing the receiver must be vacated
Reand annulled, and the cause remanded.
versed, rendered, and remanded.
D. S. 54;
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COLTON

et al. ▼. DOVER PERPETUAL
BUILDING & LOAN ASS'N OF
BALTIMORE.

(45 Atl. 23, 90 Md. 85.)
Court of Appeals oi Maryland. Nov. 24, 1899.
Appeal from circuit court of Baltimore
city; Henry Stoekbridge, Judge.
Exceptions by the Doyer Perpetual Building & Loan Association of Baltimore to the
auditor's account distributing the assets of
the South Baltimore Bank, refusing to allow
said building association to set oS a deposit
against a note executed by it, and held by
the bank. Prom an order sustaining the exceptions, William Colton and Simon P. Schott,
receivers of the bank, appeal.
Affirmed.
Argued before McSHERRY, G J., and
PAGE, PEARCE, FOWLER, BOTD, and

SCHMUCKER,

JJ.

Wm. S. Bryan, Jr., and Martin Lehmayer,
tor appellants. L. P. Henninghausen and P.
C. Henninghausen, for appellee.
BOYD, J. A bill was filed in the court below against the South Baltimore Bank, a corporation of this state, on the 24th day ot
February, 1898, asking for the appointment
of a receiver, and that the bank be declared
An answer was filed the same
insolvent.
day, admitting that the bank was insolv^it,
and consenting to the appointment of a receiver. One of the appellants was appointed
on that day, and afterwards the other was
appointed co-receiver.
On the 1st day of
June, 1898, a decree was passed adjudicating the baJik Insolvent, and determining It
The rewas so when this bill was filed.
ceivers proceeded with the discharge of their
duties, and in due course the case was referred to the auditor to state an account distributing the assets of the bank. When the
bill was filed, the bank held a promissory
note of the appellee for $1,000, which became due on March 2, 1896, and the applies
had a deposit with the bank of $357.25. At
the maturity of the note the appellee tendered the receiver then In office the sum of
$642.75 in payment of said note, claiming
tiie amount of the deposit as a set-off, and
demanded the note, but the receiver refused
Subsequently that
to accept that amount
sum was accepted, under an agreement that
It should be credited on the note, without
prejudice to the receiver's claim for the balance, and that no suit should be Instituted
until it was determined whether the appellee
was entitled to set off the deposit against
The auditor
the balance due on the note.
refused to allow the set-off, but distributed
to the appellee its proportion dividend as a
creditor. £ixceptions were filed to the audit,
which were sustained, and a decretal order
was passed directing the receivers to allow
the association the deposit as a set-off
against the balance due on the note. From
that order this appeal was taken by the receivers, with the permission of the court; it
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that there were a number
be affected by
the decision. The question, therefore, to be
determined by us, is whether the appellee Is
entitled to set off the amount of its deposit
with the bank at the time of Its failure
against the balance due on the note, under
the circumstances we have stated.
Several
reasons have been assigned by the appellants
In support of the position that the appellee
Is only entitled to receive a distribution on
the amount of the deposit, as other creditors are.
1. One ground relied on E,t the argument
was that a depositor in a bank cannot maintain a suit for his deposit unless he has previously made a demand for it, and that no
lemand was made in this case. "It is now
perfectly well settled that the relation between banker and customer, who pays money
into the bank, or to whose credit money is
received there on deposit, is the ordinary
relation of debtor and creditor." Hardy v.
Bank, 51 Md. 585.
And it is equally well
settled that a depositor cannot, as a general
rule, maintain an action to recover his deposit until he has first made a demand for
its payment. 3 Am. & Eng. Enc. Law (2d
Ed.) 8S8. But, while that is true, there may
be circumstances under which no demand is
necessary prior to bringing suit; and, on
page 839 of the volume ot the Encyclopedia
of Law above referred to, it is said that
"where the bank has suspended, or where
for any other reason it would be manifestly
futile to make demand, none need be made."
In the case of Planters' Bank v. Farmers' &
Mechanics' Bank, 8 Gill. & J. 449, it was
held that the necessity for a demand would
^o dispensed with by the susi>ension of specie payments and discontinuance of banking
operations by the bank, provided those acts
were known to the plaintiff, and from the
time of such knowledge the statute of limitations would begin to run. It would have
been "manifestly futUe to make demand" on
the bank or the receiver for the amount of
deposit; and, if the appellee had sued, the
fact that a demand was not previously made
would not have defeated the action. If the
bank had not failed, and had sued the appellee for the amount of the note, it would not
have been necessary for the latter to have
proven a demand for the deposit prior to
the time suit was instituted by the bank. A
defendant can set off against a plaintiff's
demand a nole of the plaintiff which maof the actured after the commencement
tion. Clarke v. Magruder, 2 Har. & J, 77.
As early as Whittington v. Bank, 5 Har. &
J. 489, our predecessors held that the defendant in an action by a bank on a promissory
note against him may set off against the
claim of the bank any money he has In bank,
and it is not intimated that a previous demand was necessary In order to enable b'"'
to do so. The bank being a debtor to **®
depositor, the right to set off such dep"*^*
Deing represented

of other claims that would
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the very terms of our statute; and
in a suit by the bank the claim for
the deposit can be set off, although no previous demand for it has been made.
That
being so, It would seem to be clear that no
demand would be necessary in order to enable the defendant to set off the amount of
the deposit against a claim made by the receiver of the bank, if there be no other reason for not allowing it.
In Morse, Banks,
"Where the bank itself
§ 338, It is said:
stops payment and becomes insolvent, the
customer may avail himself, in set-off
against his Indebtedness to the bank, of any
indebtedness of the bank to himself,— as, for
example, the balance due him on his deposit
account. So, also, even though the debt to
him has not matured at the time of the insolvency."
This may be done whether a
demand had or had not been previously
made.
Fort v. McOully, 59 Barb. 87; Seymour V. Dunham, 24 Hun, 93.
2. We come then to the main question In
the case.
It is argued that to allow the set-off
would be, In effect, to give the appellee a.
preference
over the other creditors of the
bank, and that it is the duty of the receivers
to distribute the assets pro rata, and not to
pay In full any one creditor.
If the appellee
was merely a creditor, that argument might
prevail, but that was not the relation that existed between the two.
The appellee was not
only a creditor to the amount of its deposit,
but it was a debtor to the amount of the note
held by the bank.
Its debit was larger than
its credit, and, if the bank had not failed, it
could only have recovered the difference between the two.
Do the receivers occupy any
The general mle undoubtedly
better position?
Is that a receiver takes subject to set-offs
which the defendant might have set up against
See 22 Am. & Eng. Enc.
the original owner.
Law, 308, and Merrill y. Granite Co. (Mass.)
36 N. B. 797, 23 L. R. A. 313, note, where
There are
many authorities are collected.
some exceptions to the rule, one of which may
be mentioned, although not directly involved
in the case, as some of the authorities cited by
the appellants are to that point; and that is
that a claim obtained after the commencement
of the proceedings which resulted in the apwithin

hence

pointment of a receiver should not be allowed
as a set-off unless there be some statute authorizing it to be done. In this case, however,
the debt was due by the bank to the appellee
before the proceedings under which the appellants were appointed were instituted.
As
we have seen, the relation of debtor and
and the question discussed
creditor existed;
ibove, as to whether demand must be made
before suit can be brought, does not in any
wise reflect upon the question of Indebtedness,
but only on the right to sue for the indebtedBut it is said on
ness before demand Is made.
behalf of the appellants that, inasmuch as the
We fell due after the appointment of the
tot receiver, he took it free from all equities,
just as a bona fide purchaser for value would
|1

have done, and that a claim In favor of the
bank which did not mature until in the hands
of the receiver is not subject to a set-off by
a claim which existed against the bank before
the receiver's rights accrued;
in short, that
in one case the debt is due by the bank to
the customer, and In the other by the customer to the receiver.
If that were strictly correct, there would be some ground for the contention; for if, for example, the appellee had
purchased some property from the receiver, it
would not be permitted to set off its claim
against such indebtedness to the receiver, for
it would thereby not only obtain an unwarranted preference over other creditors, but it
would prevent a proper settlement of the insolvent estate, and, moreover, they would not
be mutual claims.
But when the receiver
was appointed he took the assets of the bank,
and among those assets was this note. It was
a debt already incurred by the appellee, and
By reason
payable to the bank when due.
of the fact that it was payable to and held by
the bank, it was an asset that became vested
In the receiver, and he took it subject to the
equities existing between the appellee and
Although there are some authorithe bank.
ties to the contrary, the great weight of authority is to the effect that the fact that tht
daim thus held by the receiver does not mature until after his appointment does not prevent a defendant from using his claim as a
Among other decisions are Berry v.
set-off.
Brett, 6 Bosw. 627; Scott v. Armstrong, 140
U. S. 499, 13 Sup. Ct. 148, 36 L. Ed. 1059;
Piatt V. Bentley, 11 Ain. Law Reg. (N. S.)
171; In re Hatch, 155 N. Y. 401, 50 N. B. 49,
40 L. R. A, 664; Bank v. Balliet, 8 Watts &
S. 311;
Aldrich v. Campbell, 4 Gray, 284;
Smith V. Spengler, 83 Mo. 408; McCagg v.
Woodman, 28 111. 84; Armstrong t. Warner,
49 Ohio St. 376, 31 N. B. 877, 17 L. R. A. 466;
Yardley v. Oothier, 2 C. O. A. 349, 51 Fed.
506, 17 L. R. A. 462; Skiles v. Houston, 110
Pa. St. 254, 2 Atl. 30. See, also, Fera v. Wickham (N. Y. App.) 31 N. E. 1028, 17 L. R. A. 456.
note. Some of these cases make a distinction
between a technical set-off in suits at law, and
cross demands allowed by courts of equity,
but, as we are now considering a distribution
In a court of equity, all of the cases can properly be referred to here.
3. But It is contended by the appellants that
if It be conceded that the general rule Is as
we have stated, about the rights of the receivers, they occupy a different position, by reason
of our statute.
Section 264a of article 23, c.
349, Acts 1896, provides that when a corooration has been determined or proven to be insolvent and dissolved, in accordance with section 264, "all of its property and assets of every description
shall be distributed to the
creditors of said corporation in the sr'me manner that the property and assets of an insolvent debtor are distributed under the provisions of article 47 of the Code. * • • And
the date of the filing of the bill against such
corporation, upon which it may be dissolved
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deposit to the payment of the note?
Clearly
not, as the assignee of the claim would have
taken
subject to equities existing between
the appellee and the bank, and a court of
equity would have protected the bank or its
representatives,
Marshall v.
the receivers.
Cooper, 43 Md. 46. It would seem clear, then,
that at least In equity the deposit should be
allowed as counterclaim or set-off. But even
at law
should be allowed against the receivers. It
true that a trustee appointed under
our insolvent laws does not occupy precisely
the same position that an ordinary trustee under a conventional
deed of trust does, as he
has greater powers, and represents the creditors. He can, for example, have a deed made
by the insolvent in fraud of his creditors set
aside, which an assignee under a voluntary
deed of trust cannot do, because the latter can
only do what his assignor could.
But the insolvent law does not vest him with such powers as would enable him to collect more than
actually due the Insolvent, and there was
only actually due the balance between the two
accounts.
"All Oie property of every description, rights and claims of the insolvent," vest
In the trustee; and,
the insolvent has disposed of any of his property in violation of
void, and the trustee
the insolvent law.
can recover It. It could not be successfully
contended that the creditors of an insolvent
could deprive one who owes the insolvent of
the right of set-off, and how can the trustee
who represents them do so? Nor can he avoid
the right of set-off on the theory that he occupies the position of a bona fide purchaser
for value. Haitun v. Bishop,
Wend. 13, referred to by the appellants, tends to sustain
that position, but that case has not met with
approval.
See (N. Y. App.) 31 N. B. 1028, 17
L. R. A. 458, note. In Dowler y. Cushwa, 27
Md. 354, this court quoted with approval from
Van Wagoner v. Gaslight Co., 23 N. J. Law,
291, that:
"The rule pervades both bankrupt
and insolvent laws, founded on general principles of equity, that all cross demands, whether connected or independent, provided they be
mutual, as between the bankrupt or the insolvent and the creditor, shall be set off, and the
balance only shall be deemed the indebtedness
on one side or the other. The assignees take
bankrupt's property in the same condition,
as the
and subject to the same burthens,
bankrupt himself held It, on the principle that
they are not purchasers
for
valuable consideration, but as voluntary assignees and perand are therefore dissonal representatives,
Altinguished from particular assignees."
the distinction bethough fully recognizing
tween the trustee of an insolvent and one appointed by the debtor In a deed of trust, as
made by this court in previous cases, we cannot adopt the view urged upon us, that the
former
to be regarded as a bona fide purchaser for value of the assets that come into
his hands, and thereby permit him to depri^
right as that to set o*
debtor of such
titudebt due by the insolvent prior to the w*'
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a

a
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it,

shall be taken and treated for the purpose of
determining
the validity of preferences
and
for all other purposes as the date of the filing
of the petition in Insolvency by or against
a natural person."
In short, receivers of corporations that are dissolved under that statute are placed on the same basis as trustees in
insolvency of natural persons, and the date of
filing the bill is the time fixed to determine
the status of the parties affected by It. But
section 11 of article 47 of the Code provides
that "the estates of the Insolvent shall be
distributed under the order of the court according to the principles of equity." WhUe
set-off in equity is generally governed by the
same principles as at law, courts of . equity
sometimes allow a set-off where for some technical reason It could not be allowed at law.
The insolvency of the party against whom it
is claimed frequently affords equitable groimd
for allowing it. A technical set-off is wholly
of statutory origin, but courts of equity exercise an original jurisdiction over the subject,
and wiU, when reason and justice require it,
enforce a counterclaim,
though not within the
letter of the statute. Smith v. Donnell, 9 Gill,
S4, and Manning v. Thruston, 59 Md. 218, are
instances of such equitable relief.
It would
sometimes work great Injustice to customers
of banks if they should be required to pay in
full their indebtedness to the bank, and only
receive a dividend on their deposits.
A customer might from time to time make deposits
in bank with a view to meet his. note held by
and
would manifestly be
great hardship, if, under those circumstances,
he could
not apply his deposit towards the payment of
the note, because the bank had failed and
receiver had been appointed.
A court of equity would certainly not permit such unjust results in the distribution of funds before it, if
such facts were proven; and, although In this
case there is no evidence that the deposit
was made with special reference to the maturity of the note, yet, as
became due a few
might
days after the receiver was appointed,
well be inferred that the appellee had that
If the
(act In view in making the deposits.
could have applied the
bank had not failed,
deposit of the appellee towards the payment of
Am. & Eng. Enc. Law (2d Ed.)
the note.
And
828, 835; Miller v. Bank, 30 Md. 392.
would be unreasonable to permit a receiver of
an Insolvent bank to collect the note in fuU,
without allowing the set-off, particularly as
"The
lien on the deposits.
the bank had
bank holds a lien upon the deposits in its
hands to secure the repayment of the depositor's indebtedness, and may enforce that lien
as the debts mature, by applying the debtor's
deposits upon them, thus setting the two off
Bug. Enc. Law
Am.
against each other."
If the
Bank,
supra.
v.
835;
Miller
(2d Ed.)
appellee was not financially responsible, and
had attempted to assign its claim for deposits
third person, could there
against the bank to
have been any question about the right of the
receiver to Insist upon the application of the
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non of the Insolvent proceedings;
and we find
nothing in our statute, or in the authorities we
feel called upon to follow, to cause us to
reach a conclusion that in our opinion would
work such manifest injustice. It Is not claimed that a
appointed under the sta^
receiT^r

ute referred to can occupy any better posdtlon than an insolrent tinistee, and. for the
reasons we haye given, we will attiiui the or^
der of the court appealed from.
Order affirmed; the costs to be paid out of the ins(dvent estate.
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share which each should be decreed to pay
plaintiffs, respectively.
Pending the
hearing upon this second reference to the
master William Vankirk, one of the original
defendants,
petitioned the court to grant
leave to said defendants to pay Bailey's
claim, and the costs of the t»roceeding, and
to vacate the appointment of the master,
alleging the want of an issue as to the creditors who had been permitted to become
plaintiffs with Bailey.
This was refused.
The master, under the court's order, filed his
supplemental report recommending a decree
against 14 of the 22 defendants, which was
made in accordance
with the recommendation, whereupon 4 of them, to-wlt, William
Vankirk, R. B. Brown, John F. Dravo, and
W. H. Aldred, appealed, assigning for error
(1) the decree of the court; (2) the appointment of the master, and the confirmation of
his report, "where said case was not at issue
as against the Pittsburgh
Coal Railroad
Company, defendant;" (3) the confirmation
of the report, and the making of the decree
as to the claims of Keams, Risher, and McClure, when "no issue was ever made up as
between them or any of them, and the said
defendants, or any of them."
said

Pa. 213.)

Coui^t of Pennsylvania.
Jan. 6, 1891.
Appeal from court of common pleas, Allegheny county.
Bill in equity for the appointment of a receiver to collect unpaid stock subscriptions
from the stockholders of a company, for the
payment of a judgment creditor of said company. J. N. MeCreery, an employs of the
Pittsburgh Coal Raih:oad Company, obtained
a judgment against it. The plaintiff, his assignee, filed a bill against said company and
seven of the stockholders, for the appointment ot a receiver to collect sufficient unpaid
stock subscriptions to pay him his claim.
The said stockholders joined with said company as defendants, and filed demurrers to
the bill, which were all overruled.
Defendants were ordered to plead in 15 days. Said
stockholders then filed a plea and answer,
but the company filed no plea or answer at
any time, and no decree w£is ever taken
against it. A general replication was filed,
and a master was appointed. Subsequently,
pending the hearing before him, Keams,
Risher, and McClure, other creditors of said
company, presented petitions for leave to
intervene, and were allowed to become plalnti&s. On the same day R. B. Brown, one of
the seven stockholders, on behalf of himself
and his co-defendants, presented a petition,
setting forth the names of the other stockholders than those made defendants originally, and the amount of stock held by each,
and prayed that the petitions of Keams,
Risher, and McClure be granted only upon
condition that the said stockholders named
by him be made defendants. Keams, Risher,
and McClure were joined as plaintiffs, and
the stockholders named by Brown were made
defendants. The pleadings remained as they
were at tile appointment of the master, who
He recommendproceeded to hear the ease.
ed a decree in favor of -plaintlfiCs, in accordThe report
ance with the prayer in the bill.
was referred back to him, for a supplemental
report of the several sums due the respective
plaintiffs, the amount of the subscriptions of
each of aaJd defendants, and in pro rata

John S. Ferguson, for appellants.
Fetterman, for appellees.

C. S.

PER CURIAM. This appeal Is entitied as
though it had been taken by the Pittsburgh
Such Is not the
Coal Railroad Company.
fact, however.
The appeal was entered by
William Vankirk, R. B. Brown, John F.
Dravo, and W. H. Aldred, four of the deLane's Appeal, 105 Pa. 49,
fendants below.
and Bell's Appeal, 115 Pa. 88, 8 Atl. 177, are
authority that such a bill can be maintained.
The record is voluminous, and consists principally of questions of fact
We must assume that the learned master has decided
these correctly, inasmuch as he is sustained
by the coiurt below, and no clear error has
been pointed out. The matters referred to in
the second and third assignments are purely
technical, and do not affect the merits. We
find nothing In the record to justify us in
Decree affirmed, and
reversing the decree.
the appeal dismissed, at the costs of the appellants.

