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§563. In what cases may a.ppea1.—“Any party to a judg
ment rendered by a justiee of the peace, conceiving himself
aggrieved thereby, may appeal therefrom to the circuit or
district court for the coimty where the same was rendered, in
the following eases :
1.
Where ﬁnal judgment was rendered on an issue of law

joined between the parties;
2. Where ﬁnal judgment was rendered
joined between the parties;
3.

on an issue

of fact

Where the defendant did not appear and plead, and ﬁnal

judgment was rendered for the plafintiif on the merits of his
claim;
4.
Where a judgment of non-suit has been rendered.”1
This provision ni
1-—C. L., 5 902.
lowing an appeal in case of nonsuit is
held not to apply to a voluntary non
sult as where a plaintiﬂ fails to
Schuite v. Kelly, 124 Mlch.,
appear:
Where, on the
330: 83 N. W., 405.
adjourned day. the justice refused to
proceed with the cause, held, that the
refusal might be treated as a judgment
of nonsuit, and that an appeal might
Pattrldge v. Lott, 15 Mlch.,
he taken:
So, the decision of the justice
2.’-1.
dismissing a suit on motion for want
for an alleged defect
of jurisdiction,
is equivalent to a
in the summons,
judgment of nonsuit. and is appeal
Judge
Wayne
of
People v.
abie:
But a party
Circuit,
30 Mlch., 98.
who has put in a stay of execution
cannot appeal from the judgment: Peo
ple v. Judges of Macomh Circuit Court,

1 Mlch., 134.
Nor after a transcript
has been ﬂied; Davlson v. Elliott, 9
Mlch., 252.
But an appeal which has
been dismissed for failure to pay the
entry fee may, in the discretion of the
circuit court, be reinstated notwith
standing a transcript
has been ﬂied
and execution issued: Aldrich v. Judge
County. 49 Mlch., 609;
of Clinton
14 N. W., 565.
The party in interest,
and for whose beneﬁt
the
suit
is
brought may appeal:
Wilson v. Davis,
plain
1 Mlch., 156.
One of several
tlifs or defendants may appeal, and the
refusal of his co-parties to join in the
appeal cannot preclude him from ap
pealing in his own behalf:
People on
relation of Keal v. Judge of Wayne
Circuit, 36 Mlch., 331.
The right to
appeal is not conﬁned to the party to
thus, the assignee
of a
the record;
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The aﬂidavit for appea1.—“The
party appealing
§564.
imder the provisions of the preceding section, shall, within
ﬁve days after the rendition of the judgment, present to the
justice an affidavit made by himself, his agent, or attorney,
before any person authorized to administer oaths, stating that
such judgment is not in accordance with the just rights of
such party, as the person making such afﬁdavit verily believes;
and in case there shall be any objection to the process, plead
ings, or other proceedings, and to the decision of the justice
thereon, which would not be allowed to be made on the trial
of the appeal, the same may be set forth speciﬁcally in the
affidavit.’

'2

note not negotiable, who sues in the
name of the payee. is a party within
the meaning of the statute, and may
appeal: Lassell, Ex parte. 8 Cow., 119:

should be used to reach errors that
are committed upon the trial:
Forbes
Lithograph C0. v. Winter, 107 .\iich.,
116; 64 N. W., 1053: Bullock v. Ile
bcrroth, 121 Mich., 296; 80 N. W., 3!).
and cases cited in the opinions in these

People ca! rel Seymour v. Monroe
One of several
P., 1 Wend., 19.
defendants. it is said, may appeal, and cases.
2—C. L., 5 903.
the bond recognizing him as lmpleaded
The appeal must be taken within
others would be proper:
with
the
five days from the rendition
of the
v. Judges. etc., 1 Wend., 90;
Mecch
judgment; and if a justice takes time
see, Tower v. Lamb, 6 Mich., 362. But
to render his decision, but does not
the whole cause as to all is said to be
state at what time within the tour
removed by the appeal: Bates v. Cank
days allowed him for that purpose. he
ling. 10 Wend., 389: see, People ca: rcl
will give judgment, he may render it
Cross v. Onondaga C. P., 7 Cow., 493.
on any day within that time. and the
Where one of two defendants appealed,
parties must take notice of the time
neither appearing in the court below,
but both joining in a plea and trial of its rendition in order that they
may take their appeal within the five
on the merits in the appellate court.
days of its actual rendition:
Draper
hold, that an objection that the appeal
v. Tooker, 16 Mich., 74.
The affidavit
was taken by one only was waived:
and bond on appeal must be presented
Shaw v. Moser, 3 Mich., 71; see, Tow
But taking to the justice within five days after
er v. Lamb. 6 Mich., 362.
is not such an appearance the rendition of the judgment, and the
an appeal
fact that the ﬁfth day fails on Sunday
in the cause as waives an objection
to the jurisdiction of the justice over does not authorize the taking of such
Shaw v. appeal on the following
day:
Dale
the person of th'e appellant:
v. Lavigne. 31 Mich., 149.
See, Franks
Moser. 3 Mich., 71. Where the plain
v. Smith, 45 Mich., 326: 7 N. W., 906.
til! appeared by his next friend be
fore the justice, and the defendant But the parties may, by stipulation,
enlarge the time for appeal in those
and no ques
appealed the cause,
cases where the court. on cause shown.
pn
tion being made in the appeal
might allow an appeal after the time
pers as to the regularity of such ap
it will be assumed in the ﬁxed by the statute:
Climie v. Odell.
pearance,
20 Mich., 12.
The circuit court may
appellate court that the appointment
of the next friend and his appearance allow an appeal after the expiration
of the ﬂve days where the appellant
before the justice were regular: Kear
As to was led to believe by the opposite party
ney v. Doyle. 22 Mich., 294.
that he was going to appeal:
after appeal,
amendments
see. Evers
Potter
Judge, 119 Mich.,
The procedure v. Lapeer Circuit
v. Sager. 28 Mich., 47.
522; 78 N. W., 536.
So the appear
by appeal
rather than by ccrtlorurt
see,
C.

558

*~<\-1

CH.

XXIX.

or

APPEALS TO CIRCUIT couwr.

§ 564

The aiﬁdavit, strictly, should not be entitled at all; but if
entitled in the suit in the justice’s court, it will not be objec
of appeiiee in the circuit court
and noticing the case for trial waives
the objection
that the aiiidavit and
Goodin
bond were not ﬂied in time:
v. Van Haaften.
130 Mich.. 386; 90
The want of the aﬂiant's
N. W., 23.
signature to the aﬂidavit will not in
validate it. if it was actually sworn
to: Dickinson v. Simondson, 25 Mlch.,
113; l\ierrick v. Mayhue, -ii) Mich.. 196.
When the atﬂdavit is sworn to before
the justice who rendered the judgment,
his omission to sign the jurat will not
But if sworn to be
defeat the appeal.
fore any other oﬂicer, such an omis
sion would be fatal:
See. Dickinson
v. Simondson. supra, and Bradley v.
Andrews, 51 Mlch., 100, 102; 16 N.
W., 250.
And it seems that the fact
that the aﬂidavit was sworn to before
a notary who was an attorney for the
appellant is not suﬂicient cause for
dismissing
appeal peremptoriiy:
the
Ibid.: Bradley v. Andrews, 51 Mlch.,
And in fact it
100, 18 N. W., 250.
has been held that the inadvertent
omission to make oath to the aﬂidavit
is not so fatal as to preclude remedy
under C. L., § 924.
See. Hamilton v.
Jennlson. Judxze. 52 Mlch., 409: 18 N.
W., 193.
And it in such the appeliee
appears and notices the cause for trial,
Ibid.
the error will be waived:
The aﬂldm-it for an appeal. required
by the statute, cannot be waived or
dispensed with by the appellee.
And
where the jurat to an aﬂidavit for an
appeal was, "Sworn
and subscribed
this fourth day of May. A. D. 1858,
C.... P..... justice at the peace.,"
omitting the words "before me," held,
to be a nullity by reason of the omis
sion. and that the circuit court ac
quired no jurisdiction
of the appeal:
Smart v. Howe, 3 Mlch., 590: see, ante,
5 51, note 22, and see note to C. L.,

of the justice, but complains only of
the judgment on the merits, the appeal
will carry up only the issue of fact
for a retrial; and the appellate court
can take no notice of errors in the
process
or of any erroneous decisions
of the justice.
Errors relating to the
merits alone, can be corrected only
by a retrial on the merits in the ap
pellate court:
Chappee
v. Thomas, 5
Mich.. 56.
Special appcnl.—But
a party
may
avail imself on appeal, of objections
to errors in the proceedings and er
roneous rulings and decisions of the
justice in the course of the cause.
distinct
from the judgment on the
merits: to this extent giving the ap
peal the characteristics of a certiornri.
But to give the appeal this effect he
must specially set forth in his affida
vit, the particular matters and errors
complained of; and it seems,
that
there must have been a decision of the
justice upon the process. pleadings or
other proceedings,
to authorize the de
ponent to set them forth in the ai‘lida
vit. or to avail himself of them in
this form
appeal:
of
v.
Chappee
Thomas. 5 Mlch., 53: see. Mei‘-raw v.
Sturgeon, 29 Mlch.,
Manhard
430:
Schott,
Mlch.,
v.
37
But,
234.
on'speciai appeal the party is not con
ﬁned to the objections actually
made
before the justice; it is suﬂicient if
the objections are set forth in the af
ﬂdavit, whether made before the jus
tice or not.
And. if the objection is
one that goes to the jurisdiction.
the
party is_not obliged to appear be
fore the justice
to
make
it. but
may certify it up. either by special
Wright v.
appeal or by cerﬂnrari:
Russell. 19 Mlch., 346; see, note to C.

ance

5 903.

General llppml.e.——if
the aiiidavit
for the appeal is general, and relates
only to the judgment on the merits
upon
an issue
of fact, and does
not set forth or complain of any mat
ters connected with the process, or any
question arising
upon
it before the
justice. nor of any decisions or rulings

L.,

Q 903.

Special appeals can only be to re
justice
view the action of the
on
points. which would not be allowed to
be made on the trial of the appeal:
Dalton v. Laudahn,
30 Mlch.,
351.
implies
But
the
statute
at least,
that there must have been a decision
of the justice thereon, either express
ly or impliedly, to authorize the ap
pellant to set them forth in the aﬂida
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Appeal after ﬁve days.—.“Appeals may be authorized
§ 565.
by the circuit court, or by the circuit judge at chambers, after
the expiration of ﬁve days, when the party making the appeal
has been prevented from taking the same by circumstances not
under his control.
And in all such eases where the party in
whose favor such judgment was rendered appears by an attor
ney or agent it will be suﬂicient to serve such attorney or
agent with the notices of all subsequent proceedings in said
cause and all orders made by said court or judge may be
served on said attorney or agent. And such service shall have
Maxwell v. Deens, 46 Mich., 37;
W., 561; Benjamin v. Dodge, 50
Mich., 41; 14 N. W., 675; Peterson v.
Fowler, 76 Mich., 262; 43 N. W., 10.
Special grounds set forth in an at
iidavit for an appeal will be deemed
to be truly stated unless in some way
Brown
controverted by the return:
See, Lym
32.
20 Mich.,
v. Kelly,
burner v. Jenkinson, 50 Mich., 490:
15 N. W., 562.
A special appeal does not lie where
there is no question of jurisdiction,
and the case is in condition to be re
Benjamin v.
tried on
the merits:
Dodge.
50 Mich., 41; 14 N. W., 675.
Errors of fact must be rectiﬁed in
Lymburner v. Jen
some other way:
kinson. 50 Mich., 489-90; 15 N. W.,
562.
That the justice wrongfully held
declaration
was
that the plaintiff's
siiﬁlcient in law cannot be taken ad
vantage of on special appeal:
Stevens
v. ilarris, 99 Mich., 230; 58 N. W.,

vit:

8 N.

230.

Rulings of the justice on the ad
are not subject
mission of evidence
to review in the circuit court on spe
Sutton, 28
cial appeal:
Albert
v.
Mich., 2: Webster v. Williams,
69
Mich., 135; 37 N. W., 62.
Nor rul
ings on the trial concerning the sum
moning and swearing of witnesses:
McGraw v. Sturgeon, 20 Mich., 426.
430: Dalton v. Laudahn, 30 Mich., 349.
Questions which arose on the trial can
not he made the ground of such an
reversing!
judgment
for
the
appeal
Man
without a trial at the circuit:

hard v. Schott, 37 Mich., 2-i4.
The
statute does not contemplate n review
on special appeal,‘ of errors which do
not involve such decisions by the jus
tice, either express or implied, in the
exercise of jurisdiction:
Maxwell v.
Deens, 46 Mich., 37; 8 N. W., 581.
Mere irregularities
before the jus
tice cannot be considered on special
appeals.
But if a party wishes to
plant himself upon those he must re
sort to the writ of ccrtiorari.
Ques
tions of jurisdiction, however, are open
to him on special appeal:
Delta v.
32 Mich., 303: Fowler
Groesbeck.
v.
Hyland, 48 Mich., 179; 12 N. W., 28.
A special appeal takes the case up
for retrial on the merits, in case the
special objections are not sustained:
Hyland.
Mich.,
Fowler
v.
48
179:
12 N. W., 26.
An order in the appel
late court overruling the special ap
peal
and directing
that the cause
stand for trial on the merits, is not a
ﬁnal judgment from which error will
lie to review it:
Brady v. Toledo A.
A. & N. M. Ry. Co., 73 Mich., 457: 41
W., ClO50 Dodge
Nichols, ~—
N.
v.
Miﬁil-. ———: 98 N. W.. 737
(Man.
1904) : Tompkins v. Bowen, 123 Mich.,
377; 82 N. W., 51.
The objection that the attorney for
the plaintiff did not prove his author
ity, is properly raised on special ap
peal:
Robinson,
v.
49
Woodbridze
Mich., 228; 13 N. W., 527.
3—Whitney v. Warner, 2 Cow., 499.
4-Nichols v. Cowles, 3 Cow., 345:
see. dismissal ot appeals, post, 5 572.
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the same effect as though the same was made on the party

in whose favor such judgment may have

been

rendered/"

Bond on a-ppeal.-—“The party appealing under the
§566.
provisions of the preceding section shall also, within ﬁve days
L., 5 909.
As amended by
5-—C.
This
Laws of 1891. Act 73, p. 77.
amendment ,of 1891 is not retroactive:
Danvllle Stove Co. v. Circuit Judge,
it was
88 Mich., 244; 50 N. W., 140.
not intended b_v this section to give a
general discretion to the circuit court
to allow appeals in any case after ﬁve
days, where in their judgment it would
be equitable. or when the party had
made a mistake or drawn an erroneous
inference;
cases
but only in those
where the party had been prevented
days by
from appealing within the
ﬁve
his
control.
beyond
circumstances
Thus, where at the close of a trial
the justice took time to give judgment,
which he rendered the next day. and
the party, supposing that he would
render judgment on the fourth day.
did not inquire what the decision was
until the ﬂfth day after said fourth
day; held, that he was too late to ap
peal. and that it was not a case within
the discretion of the circuit court to
Draper v. Tooker,
allow an appeal:
Nor can the circuit
74.
16 Mich.,
court allow an appeal after a tran
script if the judgment has been legally
Davison v. Elliott, 9 Mich.,
tiled:
The fraudulent antcdating of a
252.
judgment whereby a party is misled
as to the time within which he has the
right to appeal. thus causing him to
lose an appeal, is suiiicient ground for
the allowance of a special appeal: Hall
Circum
39 Mich., 219.
v. Howard.
stances heynnd a party's control in
clude a case where he, or some member
of his family. is seriously ill: Braastad
v. A. H. Day I. M. Co., 54 Mich., 258;
So, where the party
20 N. W., 43.
did not hear of the judgment until
Oapeweli v. Baxter.
after ﬁve days:
The
58 Mich., 571: 25 N. W., 493.
absence of the justice is not suﬂicient
to authorise the granting of an appeal
after ﬁve days unless it appears that
advantage of the
he could not take
provisions of C. L., i 910, by leaving
the aﬂidavit and bond with some mem
as
4

ber of the Justice's family of suitable
age:
Combs v. Judge of Saginaw Cir
cult, 99 Mich., 234; 58 N. W., 71.
Deception by one's co-defendant is suf
iicient to Justify allowance after ﬁve
days:
Potter v. Lapeer Circuit Judge,
119 Mlch...522: 78 N. W., 536.
Ac
ceptance
of service of notice of appli
cation wlthout the state for leave to
gives no authority to consider
appeal
such application:
Danville S. & M.
Co. v. Judge of Kent Circuit, 88 Mich.,
244; 50 N. W.. 140.. The application
for the allowance of an appeal, where
the ﬂve days allowed by law for ap
pealing has expired, although not a
regular suit or action, is nevertheless
a special proceeding materially
affect
ing the legal rights of the judgment
creditor: and the circuit court or judge
cannot proceed
to allow the appeal
without obtaining jurisdiction over the
judgment crcdltor appellee. as in other
legal proceedings, and this can be ac
qulred only by personal service of the
notice required. and not by
mail.
Whether. without some statute to au
thorize it, a substituted service could
be had when
no other
is possible,
quaerc.
In applications for leave to
appeal, an order to show cause is the
better practice. so that the court can
see that the hearing shall he put for
ward long enough to give the opposite
party ample time to prepare to show
cause against the motion:
McCaslin
v. Camp.
26 Mich., 390: see note to
C. L., 5 909.
The only method of re
viewing the action of the circuit court
in passing upon the application for
leave to appeal is by mandamus:
Vin
cent v. Bowes. 78 Mich., 316; 44 N.
W., 270.
And mandamus will only lie
when there has been an abuse of dis
Bowes, supra.
cretion:
v.
Vincent
The Detroit justlce‘s courts act (Local
Acts, 1895. Act No. 460). does not give
the circuit court discretionary
power
with respect to dliatory appeals: Gold
hamer v. Wayne Circuit Judge, 107
Mich., 259; 65 N. W.. 97.
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after the rendition of the judgment, deliver to the justice a
bond or recognizance to the adverse party, in conformity with
the following provisions:
First, It shall be in a penalty not less than ﬁfty dollars, and
not less than double the amount of the judgment, excluding
costs;
Second, It shall recite the judgment so far as to exhibit the
names of all the parties, the character in which they prose
cuted or defended before the justice, the amount recovered,
and the name of the justice;
Third, It shall contain a condition that the appellant will
prosecute his appeal with all due diligence to a decision in the
circuit court, and that if a judgment be rendered against him
in such court, he will pay the amount of such judgment, includ
ing all costs, with interest thereon, and if his appeal shall be
discontinued or dismissed, that he will ‘pay the amount of the
judgment rendered against him, if any, in the justice ’s court,
including all costs, with interest thereon;
Fourth, It shall be executed by the appellant, with one or
more suﬁicient sureties, or by two or more suﬂicient sureties
Such bond or recognizances may be
without the appellant.
taken by the justice by whom the judgment was rendered, or
by any other justice of the peace of the same county, or by the
county clerk of the same county,”° etc.
“No justice of the peace or county clerk shall take any bond
see,
Weiss v.
6—C.
L.. 5 904;
Wayne Judge, 50 Mich., 158; 15 N.
W., 63.
Where there are several ap
pellants the bond must be signed by
all, or such as do‘ not execute the bond
will not be heard in the appellate
court: Jopp v. Kegel, 83 Mich., 50;
W., 1027.
Piaintiifs appeal
46 N.
bond in a replevin suit is a cumula
tive remedy in favor of the defendant.
It does not supersede or take the place
of the replevin bond given on the com
Brabon v.
of the suit:
mencement
On an appeal
Pierce, 34 Mich., 39.
taken by a corporation, a bond exe
cuted by two individual obligors is suf
ﬂcient, if otherwise regular in form,
although one of the obligors is named
instead of
in the bond as principal
surety:
People car rel. Detroit 8: B.
Plank
Road Co. v. Wayne Circuit

Judge, 27 Mich., 303.
In appeal cases
the parties are not entitled, under C.
L., I 929, to introduce new causes of
action by amendment or by the ﬁling of
new proceedings; still they may do this
by stipulation
between
but if
them.
such new cause of action is introduced
by agreement
or stipulation. the Sure
tics in the appeal bond will be dis
charged: Evers v. Sager, 2B Mich.. -47.
A Justice's neglect to make
return
within ten days after an appeal is per
fected, does not preclude a remedy on
the appeal bond: Nowlin v. Tibbits, 44
Mich., 77: 6 N. W., 118.
The bond
operates as a stay of proceedings:
Hascall v. Brooks, 105 Mich., 385; 63
N. W., 413.
Judgment against the
surety cannot exceed the penalty in
the bond:
Vreeland v. Loeckner, 09
Mich., 03; 57 N. W., 1093.
Formal
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or recognizance on appeal, as hereinbefore provided, unless the
person or persons entering into the same as surety, justiﬁes his
or their responsibility in writing and under oath, which justi
ﬁcation shall be by said justice indorsed on said bond.”T
“Such justiﬁcation shall not be necessary when the opposite
party, or his attorney, admits the pecuniary responsibility of
such surety or sureties to be sufficient; and it shall be the duty
of the justice, at the time of taking such bond or recognizance,
to certify whether the surety justiﬁed, or his responsibility was
admitted

as aforesaid.”B

In

oﬂice of justice vacated before appeal.
“When the term of oﬁice of a justice shall expire, or other
wise become vacant, between the rendition of a judgment by
him and the time limited for appealing, such justice may take
and approve the bond or recognizance, and it shall be his duty
to make return to such appeal in like manner as if he was in
oﬂiee at the time of taking such bond or recognizance, and of
§567.

case

making such return.”°
§568. Payment of costs and fees to the just-ice.—“The ap
pellant shall, within the said ﬁve days, in addition to the mak
ing and ﬁling of an affidavit and bond, pay to the justice the
costs of the judgment, together with the sum of one dollar
for making his return to said appeal, and the farther sum of
three dollars as clerk and entry fee, to be paid by said justice
to the clerk of the court to which said appeal is taken, which
sum, three dollars, shall be paid by the justice to the clerk of
the court at the time of delivering the papers pertaining to
the appeal, to said clerk, and no appeal shall be allowed until
the foregoing conditions are complied with, and all species
of appeals ordered or directed by any court or judge, shall be
and are hereby made subject to the same provisions of pay
'

ment.”‘°
detects in the appeal bond are waived
Sherwood v.
by general appearance:
Ionia Circuit Judge. 107 Mieh.. 136;
64 N. W., 1045; Goodiu v. Van Hast
ten, 130 Mlch.. 386: 90 N. W., 23.
7—C. L., § 9052 Cole v. Wayne Cir
cuit Judge, 106 Mich., 692; 64 N. W.,
741.

S—C. L., § 906.

0—C. L., 5 908.
10—C. L., 5 907.
The costs to be
paid are those included in the Judg
ment,
only:
and those
Em parts,
Beadlestone. 7 Cow., 507. If the plain
tiff appeal from a judgment in his
favor, he must pay to the justice the
costs for which judgment was given;
nor can he deduct the tees of witnesses
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Service of aiﬁdavit and bond.-—“The aﬂidavit and
§569.
bond or recognizance, in case of the absence from his dwelling
house of the justice by whom the judgment was rendered, may
be served on any member of his family of suitable age, and
the costs and fees may be paid to such person.”11
“On such certiﬁcate being presented to the ofiicer holding
the execution, he shall forthwith release the property, or the
body of the party against whom the same was issued, which
may have been taken; and if such party may have been com
mitted to prison, upon service of the like certiﬁcate upon the
jailor, he shall release him from imprisonment.” 12

Return to the appeal.-“Within ten days after any
§570.
appeal shall have been made, the justice shall make a return
of the proceedings had before him to the circuit or district
court for the county, in which shalljie stated:
1. The title of the cause, and the character in which the
parties prosecuted or defended before him;
2. The demand of the plaintiﬁ; and if his declaration
was
shall
forth;
a
thereof
be
set
copy
in-writing,
3. The plea of the defendant, and any notice of set-oif or
People cm rel.
which he has paid:
Lincoln v. Saratoga C. I‘., 1 Wend.,
282.
The justice cannot charge the
costs; the money
must be actually
paid: La Farge, or par-tc, 6 Cow., 61.
And paid to the justfce: payment to
favor judgment
in whose
the party
would not avail any
was rendered,
thing: Ear parte, Stephens, 6 Cow., 69
By C. L., 5 923, the fact oi a return
having been made is conclusive evidence
The
that the tees have been paid.
payment of one dollar to the justice
tor making return to the appeal is not
necessarily a jurisdictional
tact, since
the justice may waive it: but it not
paid, or the payment waived by the
justice. he is under no obligation to
make the return, and no court has the
right to compel him to do so, and he
may issue execution the same as if no
Wiley v.
appeal had been attempted:
Judge of Allegan Circuit,
29 Mich.,
487; Swarthout
Saginaw Circuit
v.
Judge. 99 Mich., 347; 58 N. W., 315.
The justice, while he may waive pay
ment ot the tees. cannot waive the pay
ment ot the costs, including the jury

tee, it there was one, as a condition of P
appeal:
Swarthout v. Saginaw Circuit“
Judge. supra.
A justice’s receipt for "the fees and
costs on appeal of case,” so binds him
that he must make return to the ap
peal, even though the tee for making
it has not in fact been paid. The ap
pellant has a right to rely on the
receipt, and cannot be deprived of his
appeal by a misunderstanding with the
justice:
Stevenson
v.
Kent (‘ircuit
Judge, 44 Mich., 162; 6 N. W., 217.
This decision was before the amend
ment ot 1983 to § D07.
11—C. L., 5 910; see, Combs v.
Saginaw Circuit Judge, 99 Mich., 234;
58 N. W., 71.
12-C. L., 5 911. Where the party
against whom the judgment was ren
dered, had paid the amount of it to
the oﬂicer having the execution before
the service of the certiﬁcate, it was
held, that the constable was justified
in returning the money to the appel
lant: Seymour v. Dascome, 12 Wend..
See, Bushey v. Raths, 45 Mich.,
584.
181 ; 7 N. W., 802
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matter of defence given by him, and all other proceedings of
the parties upon which a trial was had or an issue was formed;
and if in writing, copies thereof shall be set forth;
4.

If the

trial was by jury, the names of the jurors and their

verdict;
5. The judgment rendered, and the time of rendering the
same; and,
6. The time when the affidavit and bond of recognizance
hereinbefore required were delivered to the justice, and the

of the justice were paid.” 13
“The justice, in addition to the particulars required by the
preceding section, shall make a full and complete return as to
all matters stated and set forth in such aﬁidavit mentioned in
the latter part of the preceding section one hundred and
eighty-four, and shall also return copies of all processes, re

fees

turns, pleadings and aﬁidavits upon which any process issued
or motion was made, and so much of the evidence and pro
ceedings as may be necessary fully to exhibit the questions,
motions and decisions, made and presented in such cause.”14
13—C. L., § 912. This section makes
for the return of all mat
ters required to he returned. where the
is on the merits, and the aﬂi~
nppeal
And the return
davit is not special.
provided for in this section, where the
the
is general and upon
affidavit
merits only. is not required to contain
And ii
the process, nor to refer to it.
returned, the court could not. in such
cases,
take judicial cognizance of it,
because
its return is neither required
nor authorized. and it would consti
tute no part of the record upon which
Chappee
could act:
v.
the
court
Thomas. 5 Mich.. 57, 58; see as to the
requirements for a return and the
effect oi.’ deﬁciencies
therein: Moore v.
Hansen, 75 Mich., 564; 42 N. \\’., 981.
L., 5 913.
The preceding
14—-C.
section 184 ls. (‘. L., 5 903: see the
section ante, 5 564.
This. C. L., 5
913. is intended to apply only to the
return in answer to the special aﬂi
davit provided tor by the latter por
tion of C. L., l 903, and to compel the
justice to make a full and complete
return to the special matters contained
in the aﬁidavit:
v. Thomas,
Chappee
5 Mich., 57, 58.

a provision

Where the return of the justice
that the cause was tried before
him without a Jury on the 12th. and
that he rendered judgment on the 17th,
held that it would not be presumed.
in support of the judgment. that the
cause was not submitted to him until
the 13th. there being nothing to show
that such was the tact:
Harrison v.
Sager. 27 Mich., 476; see. also. Hodges
v. Bagg, 81 Mich.,
243: 45 N. W.,
841.
Where the return fails to state
whether the pleadings were oral or
written it will be presumed
that they
were oral, since it they were in writ
ing the statute requires copies to be
returned:
Kerr v. Bennett. 109 Mich.,
546; 67 N. W., 564.
It is a good re
turn that the declaration was lost and
that attached is as near as it can he
reproduced:
Carver v. Smith.
113
Mich., 207; 71 N. W., 528.
A return
is not fatally
defective because
the
justice has not signed nt the end it
he has written his own name in the
caption: Smart v. Howe. 3 Mich., 590.
He should make no return of facts
coming to his knowledge after the
trial:
Savier v. Chipman, 1 Mich.,
showed

116.

565

or

§ 571

ro

CIRCUIT oourrr.

CH.

XXIX.

a

it,

The justice should not ordinarily undertake to decide as to
the validity of the appeal; but leave it for the determination of
the circuit court. But if there be a palpable want of compli
ance with the provisions of this statute; as, if the affidavit and
recognizance are not served within ﬁve days after the rendition
of the judgment, or the costs and his fees be not paid within
that time, he may disregard the appeal, and not make a return.
But the justice should in no case undertake to decide, as to the
sufﬁciency, in form, of the bond or reco@izance, if one be duly
entered into; as the circuit court has the power to amend
or to allow
new one to be made.
§

571.

Filing return in the circuit court-.—“Within ten days

if

after the appeal shall be duly made, the justice shall ﬁle with
the clerk of the circuit or district court, his return made as
above directed, together with all papers ﬁled with him by
either party relating to the cause, and the aﬁidavit and bond or
recognizance delivered to him by the appellant.” "5
Under what circumstances appeal shall not be dis
§572.
missed.-“No appeal shall be dismissed on account of any in
formality or imperfection in the bond or recognizance, exe
he and his sureties
cuted by or on behalf of the appellant,
consent to amend the same, or if another sufficient bond, to be
approved by the court, shall be ﬁled; and in such case the court
shall amend or receive such bond accordingly.” 1°
“No appeal shall be dismissed on the ground that the costs
of the justice have not been paid, nor upon any other ground
than such as shall have been expressed in the notice; but in
all cases, the fact of a return having been made by a justice,
shall be conclusive evidence of such fees having been paid.” 17

487.

18—C.

L.,

§

into the facts for the purpose of as
certaining whether the tees to the jus
tice for making the return have been
paid or waived by the justice, or
whether the bond or recognizance, or
the aﬂidavlt, has been duly made and
ﬂied with the justice, or the appeal in
any other way duly taken: and if so,
to compel
return.
But in ascertain
ing these facts the appellate court
must get them from the justice him

E‘-‘ll by calling upon him, upon cause
shown by aiﬁdavlt. to state the facts
bearing on the question: and the court
and the parties must upon this ques
tion and in this proceeding, be gov
erned by the justice‘s return to such
facts: Wiley v. Judge, etc., 29 Mlch.,

Circuit Judge,

922: Cole v. Wayne
Mlch., 694; 64 N.

106

W., 741.

17-0. L.. 923: Swarthout v. Sag
inaw Circuit Judge, 99 Mlch., 347; 58
N. W., 315.
§

a
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return,
Without
914.
15—C. L.,
court gets no jurisdiction
the circuit
over the cause itself, and cannot try
it, though
has jurisdiction to inquire

it
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No appeal shall be dismissed on the ground of a defective
aﬁidavit, nor because the same does not conform to the pro
visions of this chapter. Provided, The appellant, his agent or
attorney, shall make an affidavit which shall conform to said
provisions.

’ ’ 18

For proceedings to appeal in case of the death, removal or
disability of the justice before whom the cause was tried, or
of a vacancy in his oﬁice, see, C. L., §§ 973 to 977, inclusive.
18—C. L., 5 924.
Under these sections, C. L., 55 922,
924, an appeal from a justice oi’ the
peace cannot be dismissed absolutely
in the
for detects and informalities
aﬂidavlt and bond tor appeal, where
the appellant tenders a new and proper
The proper prac
aiiidavit and bond.
tice on a motion to dismiss an appeal
for such defects, is to make an order
nisi, that the appeal be dismissed un
less within a time speciﬁed a new and
correct aﬂidavit and bond be ﬂied: Peo
v. Judge
of Wayne Circuit,
ple
27
Mich., 303.
Where the aﬂidavit for appeal was
sworn to before a notary who was the

attorney for the appellant, it was held
that the detect was one 0! those which
might be cured by ﬁling a new aili
davit: Bradley v. Andrews, 51 Mich.,
100; 16 N. W., 250.
And so where
there was an entire omission to make
oath to the aﬂiduvit:
Hamilton
v.
Jennlson. Judge, 52 Mich., 409; 18 N.
W., 193. The defective aﬂidavit which
under this section (§ 924) the party
is to be allowed to supplant with one
suﬂicient, is an uﬂiduvit
which
is
which is fatally defective; for if it is
not fatally defective, it is of course
suﬂlcient. and no new one is needed:
Ibid.
See notes to this, C. L., Q 924.
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