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CANCELLiATION.

TOWN OF VENICE v. W0013IIUFF.
(62 N. Y. 462.)

upon the title of the plaintiff" to real estate.
Under the chancery system, where a bill of
discovery was necessary to estaMish a deCourt of Appeals of New York. 1875.
fense, the court having acquired jurisdiction
Action by the Town of Venice against Dor- of the case for the purpose of discovery,
cas Ann WoodrufC and others for the cancelmight proceed and award relief, but this
lation of certain bonds. From a judgment of ^ound of jurisdiction no longer exlats. It is
the Supreme Court affirming a judgment for true that the jurisdiction of the court of
chancery has been asserted to decree the surdefendants entered on report of referee,
Affirmed.
plaintlfC appeals.
render of every instrument which ought not to
enforced, whether void at law or not, and
The bonds in question were issued by the Be
whether void from matter appearing on its
railroad commissioners and supervisors of the
face, or from matter which must be estabtown pursuant to the authority of Laws
by extrinsic proof. Hamilton v. Cumlished
1852, c. 375, to pay for stock of the Lake Onmings, 1 Johns. Ch. 520-522, 523. But Chantario, Auburn & New York Railroad Comcellor Kent in the case cited, in asserting this
pany. The assent of two-thirds of the taxjurisdiction recognizes the necessity of showpayers of the town, required by the act, was
ing strong grounds for the exercise of the
not obtained when the bonds were issued. A
power, and endeavors to reconcile the appafew of the bonds were sold for cash, but the
rently conflicting English authorities by adrest were transferred directly to the railroad verting
to the general principle that the exin payment of the stock subscribed for. Deercise of the power is to be regulated by
fide
holders
bonds
bona
of
the
fendants are
of
sound discretion, as the circumstances
directly delivered to the railroad.
the Individual case may dictate, and that a
RAPALLO, J. The referee has found that resort to equity, to be sustained, must be
all of the bonds, which the plaintiff seeks by expedient either because the Instrument Is
this action to have delivered up and can- liable to abuse from its negotiable nature;
celed, were made and issued without the or because the defense not arising on its
requisite consent of two-thirds of the tax face may be difficult or uncertain at law;
payers of the town. That fact, according to or from some other special circumstances
'"
peculiar to the case, and rendering a resort
the decisions of this court, rendered the bonds
And it Is now well
to equity highly proper.
void, even in the hands of bona fide holders.
Starin t. Town of Genoa, 23 N. Y. 439; established that equity will not interpose to
People v. Mead, 24 N. Y. 114, 36 N. Y. 224. decree the cancellation of an instrument,
It was further held in these cases that the the invalidity of which appears upon its face.
burden of proving the requisite consent of Story, Eq. Jur., § 700, a.
There must exist some circimistance
esthe tax payers rested upon the party seeking
to enforce payment of the bonds, and that tablishing the necessity of a resort to equity,
the affidavit directed by the act under which to prevent an Injury which might be irreparable, and which equity alone is compethe bonds purported to be Issued, to be filed
tent to avert. If the mere fact that a deof
the
with the consent, was not evidence
requisite consent. It is therefore settled by fense exists to a written instrument were
the adjudications of this court that no re- sufficient to authorize an application to a
court of equity to decree its surrender and
covery can be had in an action upon these
bonds, without affirmative extrinsic proof of cancellation. It Is obvious that every conThe fact being found troversy in which the claim of either party
the requisite consent.
that such consent was not given, it is clear was evidenced by a writing could be drawn
to the equity side of the court, and tried in
that a perfect defense to the bonds exists,
should an action be brought upon them in the mode provided for the trial of equitable
actions, instead of being disposed of in the
any court of this state, either by the present
holders of the bonds, or by any person to ordinary manner by a jury.
Whether therefore the question be regarded
whom they may be transferred.
as one of jurisdiction or of practice. It is esUpon this state of facts the question arises,
whether an equitable action can be main- tablished by the later decisions that some
tained by the town to restrain the holders of special ground for equitable relief must be
shown, and that the mere fact that the Inthe bonds from suing upon or transferring
strument ought not to be enforced Is insuffithem, and to compel the surrender and cancient, standing alone, to justify a resort to
cellation of the instruments.
The cases in which a court of equity exer- an equitable action. Grand Chute v. Winecises its jurisdiction to decree the surrender gar, 15 Wall. 374; Mintum v. Farmers' Loan
and cancellation
of written instruments are, 6 Trust Co., 3 N. Y. 498; Perrine v. Striker,
in general, where the Instrument has been 7 Paige, 598; Morse v. Hovey, 9 Paige, 197;
obtained by fraud, where a defense exists Field V. Holbrook, 6 Duer, 597; AUertoa v.
which would be cognizable only in a court of Belden, 49 N. Y. 373; Reed v. Bank of New-

equity, where the instrument is negotiable,
and by a transfer the transferee may acquire
rights which the present holder does not possess, and where the instrument Is a cloud

burgh,

In

1

Paige,

215,

218.

the present case m so far as the Invalidity of the bonds results from the want
of consent of the tax payers, there Is no
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ground whatever shown for resorting to an from that of the court which Is asked to en; equitable action. Not only is the want of join the transfer, is sufficient to justify the
interference asked. The wrong sought to be
. the consent a perfect defense at law, but the
by such a proceeding is not any
onus of proving the consent is upon the prevented
party seeking to enforce the bond; and the wrongful act of any party, but a decision of
court cannot assume that he will be able to another court. The facts of the case and the
establish a fact that does not exist, and of abstract rights of the parties are not changed
which there is no documentary evidence. If by the transfer. The greatest effect it can
it be said that the town may by delay lose have is to enable a transferee to sue in a i
evidence now existing, which would be avail- 1 court to which the present holder could not
able to meet and rebut false testimony, one resort.
This, in general, would not be redecisive answer is that the statutes now pro- garded as any wrong which a court of equity I
vide a summary mode of perpetuating testi- would restrain.
If it is a wrong in this
mony in all cases, and an action is not neces- case it must be on the assumption that the
sary for that purpose.
The case Is analogous federal court will render a decision at varito those of Field v. Holbrools, 6 Duer, 597, ance with the decision of this court.
I am
of opinion that such an apprehension is not
and AUerton v. Belden, 49 N. Y. 373.
It is urged that the action should be sus- a legitimate ground for the action of a court
tained for the purpose of preventing a trans- of equity in restraining a transfer or difer of the bonds to a bona fide holder. This recting the cancellation of the instrument.
court has held that such a transfer could There is no finding that the present holders
are not bona fide holders of the Donds. As
not prejudice the plaintiff, as the defense
would be available even against a bona fide the judgment entered upon the report of the
Starin v.' Town of ©enoa, 23 N. X. referee was in favor of the defendants it
holder.
439.
But it is said that although such is could not be disturbed unless facts were
the rule in this state, a different rule has found showing that the conclusions of law
in the courts of the United were erroneous.
been adopted
We have held over and over
again that the facts showing error m the
States, and the bonds might be transferred
to a bona fide holder, who niight sue in those legal conclusions must be found, and that
courts.
There would be force in this argu- the appellate court will not search for them
In this case the findings
ment provided it were established in the in the evidence.
are in favor of the bona fides of the defendcase that the present holders of the bonds
In that case it ants. As to five of the bonds it is found
were not bona fide holders.
might be proper for a court of equity to that they were sold and delivered by the
prevent their subjecting the town to liability supervisor
and railroad commissioner to
But if they are Hutchinson & Murdock, who paid for them
by a transfer of the bonds.
holders,
there is no par in cash. This finding is not weakened
bona fide
themselves
justification for interfering with the right of by the further finding that the money was
transfer. In contemplation of law the trans- in the first instance advanced on a pledge
greater rights than of the bonds which was subsequently conj ferees would acquire no
'
verted into a sale. As to the twenty bonds
are possessed by the present holders.
The real purpose of the litigation seems to which were issued direct to the railroad combe to prevent a resort to the courts of the pany, the referee finds that the holders purI,
United States for the collection of these chased them without being informed that
bonds; and the question is, whether it is the they had been delivered directly to the com/
province of a court of equity in a state to pany. No fact is found impeaching the bona
interfere for the purpose of preventing a fides of the holders of any of the bonds, and
resort to the federal courts for the enforce- therefore it does not appear that any transfer
ment of obligations on the ground that they of them can be made which will confer upon
may be held in those couits to be valid, the transferees any greater equities than are
while according to the decisions of the state possessed by the present holders.
The fact that twenty of the bonds were
courts the same obligations are held to be
void. I apprehend that the power of a court delivered directly to Ihe railroad company inof equity to decree the surrender and can- stead of being sold by the railroad comcellation of instruments has never before missioners, is relied upon as a ground for
to or exercised for such a granting relief as to those bonds. In the
been appealed
Equity will interfere to control the case of People v. Mead, 24 N. Y. 124, 125, it
purpose.
action of parties and restrain them from seems to be considered that this fact would
transferring negotiable obligations, on the not constitute a defense, even in the state
ground that it is against conscience to al- court, as against a bona fide holder of the
low them to create in their transferee a right bonds. But to entitle the town to aifirmaor equity which they themselves do not pos- tive equitable relief on that ground, it should
sess. But where the effect of a transfer is have been made to appear that the defendnot to change in any respect the rights or ants were not bona fide holders; which, as
equities of the parties, I am not prepared has already been shown, the plaintiff has
to hold that the allegation that the transferee failed to do.
Another ground urged in support of the
might resort to a tribunal in which a rule of
claim to equitable relief is, that it is necesdecision prevails, or may prevail, difCering
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which they might bring separate suits Is sufficient to justify a court of equity In entertaining an action by the debtor to compel
them to litigate their claims in an action in
the form which be selects.
Under any circumstances,
I am Inclined
to concur with Judge Talcott, in the opinion,'
that a court of equity would not interfere!
affirmatively to relieve the plaintiff against\
these bonds, except upon condition that
had received for them.
surrendered
what
The relief sought is discretionary with the
court; and the plaintiff is not entitled to
as matter of absolute right. Actions of this
class are In that respect governed by the
same rules which apply to actions for specific performance; and relief wUl never be
granted except upon equitable terms, where
such as to call for the Imposition
the case
692, 693, 696,
of terms. Story, Bq. Jur.,
and cases cited section 742. But the reasons
deem sufficient to sustain the
before given
conclusion of the referee dismissing the com§§

is

plaint.
There is great doubt whether the defense
of the statute of limitations is available In
this case. In respect to the limitation of
time it is analogous in principle to an action
to remove a cloud upon the title to land; and
in such cases
do not understand the rule to
be that the statute runs from the time the
See Miner v. Beekcloud was first created.
man, 50 N. Y. 338; Hubbell v. Medbury,
53 N. Y. 99; Arnold v. Hudson R. R. Co.,
55 N. Y. 661.
On the ground that the facts of the case
are insufficient to justify the Interposition
of a court of equity to decree the surrender
and cancellation of the bonds, or to restrain
their transfer, so much of the judgment as
Is appealed from should be affirmed, with

I

sary for the purpose of avoiding a multiplicity of suits; and the case of New York
& N. H. R. Co. v. Schuyler, 17 N. T. 592,
and 34 N. Y. 30, is referred to as an authority in point. But that case was essentially different from the present. There the
defendants all claimed shares in the same
corporation, which had authority to issue only
a limited number; shares had been issued
in excess of that limit, and some of them
must be rejected.
The spurious shares were
held to be a cloud upon the title of the holders of the genuine shares, and the corporation was held to be the proper representative
of the genuine stockholders to seek the interposition of the court to remove that cloud.
Here was a solid ground upon which the
plaintifC could found its application for relief.
The plaintifC having this standing in court, it
was held that all the alleged spurious shareproperly joined as defendholders
were
ants. But jurisdiction was not entertained
on the sole ground that the holders of spurious shares were numerous.
In the present
case there is no question of any cloud upon
the title. The plaintiff seeks to have canpvirportceled certain written
instruments
ing to be obligations for the payment of
money, which are held by various independent owners.
If it fails to make out a case
which would sustain an action for that purpose against any one of them alone, the
mere fact that there are several such holders is not of itself sufficient ground for entertaining the suit. If the facts were such
as would have sustained the action against
one person had he been the holder of all the
bonds, then the case of the New Haven Railroad Company would be an authority In
favor of the position, that if there were several holders all might be joined as defendants. But it does not support the position,
that the mere fact that numerous independent parties hold separate instruments upon
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costs.

All

concur;

CHURCH,

Judgment affirmed.

O.

J.,

not sitting.

